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LAWYERS'    EEPORTS 


ANNOTATED. 


MINNESOTA  SUPREME  COURT. 


STATE  of  Minnesota,  Reipt, 

S.  ROBITSHEK,  Appi. 

<00  lOnn.  12a.) 

■ 

It  Is  within  tbe  power  of  fhe  eonncil  of 
the  city  of  Minneapolis  to  enact  that  no 
prcMPCutloo  for  tbe  notation  of  the  provisions  of 
a  specified  ordinance  shall  be  oommonced  except 
apoo  the  complaint  of  a  police  offloer  of  the  city. 

*Headnote  by  OoUiZNS,  J. 


(Jsnaary  Sl^  ISOBL) 

APPEAL  by  defeodaot  from  an  order  of  the 
MuDicipal  Court  of  Minneapolis  denying 
a  new  trial  after  conviction  of  defendant  01 
violating  the  law  prohibiting  the  keeping  open 
of  saloons  on  Sunday.     Reverted, 

The  case  sufSciently  appears  in  the  opinion. 

Mr.  S.  Meyers*  for  appellant: 

The  wifidom  or  policy  of  a  law  is  not  a  ques- 
tion for  the  courts  so  Ion?  as  it  is  valid. 

8taU  Tar- Law  Cases,  54  Mich.  350. 

City  ordinances  are  mere  by-laws,  and  do 
not  extend  beyond  its  limits. 


Note.— ffoio  far  froeeedingt  for  viaiationB  ofordU 
fhincet  an  to  be  regarded  ae  proeecutione  for 
erlmc. 

L  General  rult. 
n.  suae  deeUUme. 

Fbr  definitions  of  ordinances,  by-laws,  and  reso- 
lotiom,  see  note  to  BtUs  t.  Ooshen  (Ind.)  3  L.  B.  A 

ai. 

Upon  the  qnestion  of  confliot  between  an  ordi- 
oanoe  and  a  state  law,  see  noU  to  Kataentwrver  r. 
Ijwo  mton.)  18  L.  B.  A.  Iflft. 

The  question  how  far  a  prosecution  for  violation 
of  a  municipal  ordinanoe,  where  the  offense  is  also 
prosecuted  under  the  common  or  the  statute  law 
u  an  olTenie  against  the  public  and  a  crime,  will 
coDtravene,  or  is  opposed  to,  the  provision  of  the 
CoDBtitutlon  d4K$laring  that  no  man  shall  be  twice 
placed  In  jeopardy  for  the  same  offense.  Is  reserved 
for  a  f utnre  note,  and  win  not,  therefore,  be  found 
fully  treated  of  herein. 

Tile  question  of  the  right  of  one  tried  for  the  vi- 
olation of  a  municipal  ordinanoe,  to  a  trial  by  Jury 
Kcordiog  to  the  provisions  of  the  United  States 
GonaUtution  will  also  form  the  subject  of  a  future 
nota 

L  Oeiisralnils. 

Tlw  qoBstlOD  ss  to  how  ftur,  and  to  what  extent, 
proceedings  for  violations  of  the  ordinances  of 
monieipal  oorporations  are  to  be  regarded  as  pros- 
WQtioiia  for  crime,  would  seem  to  depend  to  a 
mat  extent  upon  the  question  ns  to  whether  or 
Boc  aacb  offenses  are  made  punishable  by  the  com- 
■xn  or  state  law  as  crimes  or  misdemeanors. 

At  common  law,  and  Independent  of  statutory 
coaetoenta,  punishments  for  the  violations  of 
"nmicipal  ordinances  were  treated  in  the  light  of 
dTii  actions,  the  imprisonment,  after  the  noncom- 
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pliance  with  the  order  of  the  court  Imposing  the 
payment  of  a  fine,  being  looked  upon,  not  in  the 
li^htof  a  piinisliment,  but  as  a  meun«  of  compel- 
ling a  compliance  with  the  order  of  the  court  and 
of  enforcing  payment. 

The  general  doctrine  as  enunciated  by  the  cases 
in  the  various  states  would  seem  to  resolve  Itself 
into  the  theory  that  if  such  violations  are  not 
made  crimes  or  misdemeanors  by  the  common  or 
BtNte  law,  the  proceedings  to  enforce,  or  for  a  vio- 
lation of,  such  ordinances,  are  dvll  in  their  nature, 
but  that  If  such  offenses  are  made  crimes  or  mis- 
demeanors by  the  state  law  or  by  the  common 
law,  the  proceedings  In  regard  thereto  must  be  con- 
sidcnred  as  criminal  In  their  nature.  Such  theory 
would  seem  to  be  correct  for  the  reason  that  many 
of  the  offenses  which  are  punishsble  under  munic- 
ipal ordinances  are  not  offenses  against  the  state, 
either  by  the  common  or  the  statute  law.  and  are 
only  made  so  by  the  ordinance  In  the  particular 
case  In  question,  and  for  this  reason  they  have  been 
termed  quasi  crlminaL 

Such  actions  may  therefore  really  be  divided  Into 
two  divisions,  (1)  quasi  criminal,  coosisting  of  those 
cases  in  which  the  offense  la  alone  provided  for  and 
punishable  under  the  ordinance;  and,  (S)  criminal 
proceedings,  wherein  the  offense  Is  not  only  pro- 
vided for  and  punishable  under  the  ordinance  in 
question,  but  also  by  the  common  or  statute  law 
as  a  crime  or  misdemeanor. 

They  are  considered  as  quasi  criminal  in  ^ila- 
bamo;  as  criminal  In  Caiifomia^  slthough  In  that 
state  it  has  been  lield  that  such  actions  nuiy  be 
maintained  In  the  police  court  as  civil  actions,  in 
cases  where  the  sum  imposed  as  a  fine  or  penalty 
is  certain  and  specific,  and  so  it  would  scciu  that 
in  that  state  the  cause  is  not  a  civil  one  so  as  to 
give  appellate  Jurisdiction  to  the  supreme  court  In 
all  cases  at  law  involving  the  lorahry  of  any  muniC' 
Ipal  flue. 
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MmiixaoTA  Supbbicb  Court. 


Jak., 


The  state  has  do  iDterest  in  the  prosecatioDS 
for  vioiatipDs.  Sucb  prosecutions  are  only 
nominally  carried  on  and  conducted  in  the 
name  of  the  state.  The  ordinances  are  not  in 
any  proper  sense  criminal  laws  of  the  state, 
Dor  do  violations  constitute  a  state  crime. 

State  y.  Sexton,  42  Minn.  154:  Stats  v.  Lee,  29 
Minn.  445:  Mankaio  v.  Arnold,  86  Minn.  63;  Bt, 
Paul  V.  Smith,  27  Minn.  864:  StaU,  Brickson, 
Y.  West,  42  Minn.  147;  State  v.  Oleson,  26  Minn . 
515;  State  ▼.  Harris,  50  Minn.  128. 

By  laws,  though  given  the  force  of  law  by 
tbe  charter  for  tbe  purposes  of  municipal  gov- 
ernmPDi,  yet  relate  to  that  solely,  and  prosecu- 
tions for  their  violation  have  no  reference,  as 


a  general  rule,  to  the  ridministration  of  criminal 
Justice  by  the  slate. 

State  ▼.  Lee,  supra. 

Costs  on  appeal  are  recoverable  as  in  civfl 
actions  between  private  persons. 

State  V.  Brawn  (Minn.)  52  N.  W.  Ml. 

It  has  been  held  in  Massachusetts,  in  a  pros- 
ecut  ion  under  tbe  Statute  of  1849,  chap.  211,  §  7, 
wbich  provides  that  *  all  fines  .  .  .  shall  inure 
to  the  use  of  the  city,  and  may  be  recovered 
by  complaint  in  tbe  name  of  the  treasurer,"  that 
the  word  "may"  was  equivalent  to  "shall." 
and  that  such  power  was  vested  exclusively  in 
the  treasurer. 

Cfom,  V.  Fahey,  5  Cush.  40a 


Id  CriUtrado  they  are  looked  upon  as  civil  actions, 
aJtbougb  tbe  proceedlnffs  tbereunder  are  consid- 
ered as  penal  for  tbe  enforcement  of  local  domestic 
reldtions,  but  covered  by  tbe  principles  of  hiw  and 
the  rules  of  evidence  pertaining  to  civil  procedure. 
Tbe  pbrases,  ^'criminal  prosecution.**  crtmioal 
case."  and  '^criminal  cases,**  as  used  in  tbe  Colorado 
Coie  of  Procedure,  have  reference  to  cases  wbicb 
at  toe  time  of  its  adoption  were  recognised  as  orim- 
Inal.  or  sucb  as  sbould  be  made  so  by  statute,  a 
crime  or  misdemeanor  baving  been  defined  by  act 
of  general  assembly  of  tbat  state  to  be  tbe  wilful  or 
criminally  negligent  violation  of  the  public  law,  so 
tbai  a  Judirraent  In  sucb  action  may  be  reviewed 
on  writ  of  error,  the  courts  in  tbat  state  recognis- 
ing tbe  distinction  between  a  crime  made  sucb  by 
tbe  state  law  and  an  offense  punishable  by  munloi- 
pal  ordinance,  and  therefore  tbe  offender,  although 
punlsbaoie  for  violation  of  the  ordinance  in  ques- 
tion, would  still  be  amenable  to  the  state  law. 

In  Florida  sucb  offenses  would  seem  to  be  treated 
as  criminal,  and  to  be  regarded  as  separate  and  dis- 
tinct Irom  offenses  committed  against  tbe  govern- 
ment of  the  sute,  so  that  the  same  act  might  be  a 
violation  of  both  laws,  the  criminal  iispect  of  tbe 
case  being  its  violation  of  law. 

In  Oeon/ia  It  would  seem  tbat  under  the  state 
Constitution  criminal  cases  have  reference  to  vio- 
lations of  the  state  laws,  and  not  to  local  by-laws 
or  police  regulations,  and  the  latter  offenses  are 
I  beref  ore  not  within  the  definition  of  crimes  as  rec- 
ognised by  tbe  penal  laws. 

In  //I<noi8  suit  may  be  brought  as  In  other  dvll 
suits  before  a  justice  of  tbe  peace,  and  the  pro- 
ceeding is  looked  upon  as  a  quasi-criminal  prose- 
cution, so  tbat  the  city  as  well  as  tbe  defendant 
would  bave  tbe  right  of  appeal.  It  Is  civil  In  form 
and  only  quasi  criminal  in  its  character;  so  tbey 
bave  been  looked  upon  as  in  the  nature  of  a  tort, 
and  an  action  of  debt  has,  m  some  oases,  been  held 
to  be  tbe  proper  remedy. 

In  IndUina  suits  to  enforce  penal  statutes  are 
looked  upon  as  civil,  and  the  rules  of  nractice  in 
civil  suits  apply  and  are  to  be  observed  on  the  trial, 
tbe  restrictions  as  to  appeals  being  tbe  same  as 
iboee  in  actions  in  a  Justice*scourt,  altboug'b,  where 
tbe  offense  Is  made  criminal  at  common  law  or  by 
Biiitute,  the  rule  is  otherwise. 

In  Iowa  an  ordinance  is  looked  upon  as  provid- 
ing lor  the  public  peace  and  safety,  and  where  a 
fine  is  provided  for  by  way  of  penalty  its  violation 
is  considered  a  public  offense  subjecting  the  guilty 
party  to  a  criminal  prosecution. 

In  Kansas  tbe  proceeding  Is  deemed  criminal  In 
so  far  as  tbe  charge  Is  a  penal  one  under  the  laws 
of  tbe  state,  or  made  so  by  reason  of  its  evil  conse- 
quences to  society,  and,  although  where  merely 
brought  to  enforce  the  private  rights  of  a  city,  yet 
It  Is  still  a  prosecution,  although  not  of  the  kind 
intended  by  tbe  constitutional  provisions. 

In  Kentucky  such  offenses  are  looked  upon  rather 
ns  penal  proceedings  than  criminal,  and  are  there- 
fore treated  as  quasi  civil  In  their  nature. 
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In  Louisiana  the  violations  of  such  ordloaoces 
are  not  properly  regarded  as  crimes  In  tbe  ordi- 
nary  sense  of  the  word,  so'  as  to  emtmioe  offenses 
wblch  are  made  criminal  by  the  statutes  of  tbe 
state  and  the  laws  regulating  tbe  forms  of  proced- 
ure, and  therefore  trial  by  Jury  Is  not  compulsory 
in  sucb  cases. 

In  Ma»iaehusetts  such  offenses  ai«  treated  as 
public  wrongs  so  as  to  warrant  a  proseoution  in 
tbe  name  of  tbe  commonwealth. 

In  Michigan  dty  opdinanoes  are  only  looked 
upon  as  by-laws,  and  criminal  cases  as  referred  to 
in  the  compiled  laws  of  the  state  refer  only  to 
prosecutions  under  state  laws.  Therefore  oases 
under  city  ordinances  only  resemble  criminal  cases 
under  the  penal  proceedings,  no  offense  tietng  there 
considered  a  crime  which  does  not  violate  the  law 
of  tbe  land:  but  It  would  seem  that  where  the  of- 
fense is  made  criminal  by  the  state  law  the  offender 
could  not  be  prosecuted  under  a  city  ordinance, 
especially  where  the  state  law  provldee  for  tbe 
trial  of  the  offender  by  a  Jury. 

In  MinnsMita  the  earlier  cases  would  seem  to  In- 
dicate that  the  term  ''crime**  or  '^public  offense**  as 
used  in  tbe  general  laws  does  not  Include  offenses 
against  municipal  governments,  city  ordinances 
being  regarded  as  merely  police  regulations,  and 
the  action  was  therefore  treated  as  civil;  but  the 
later  cases  would  seem  to  Indicate  that  the  term 
would  mdude  any  punishable  violation  of  the 
law,  and  all  violations  of  municipal  ordinances  by 
fine  or  Imprisonment,  such  ordinances  belnir  looked 
upon  as  made  for  the  protection  of  the  public  la 
tbe  same  sen^e  tbat  a  criminal  statute  of  the  state 
is  enacted  for  that  purpose,  the  punishment  in 
both  cases  being  for  the  violation  of  a  public  law, 
the  court  drawing  the  line  at  those  cases  which 
come  within  the  classes  above  specified  and  those 
which  amount  to  a  mere  Infringement  of  the  pri- 
vate rights  of  individuals.  The  principal  case, 
however,  would  seem  to  uphold  the  decisions  In  the 
earlier  cases  and  consider  the  offense  as  a  civil  one 
when  no  public  general  law  Is  infringied. 

In  MissiSiiitpi  proceedings  to  enforce  macidpai 
ordinances  would  not  seem  to  be  within  tne  pro- 
visions of  the  state  Constitution,  which  has  refer- 
ence to  criminal  proceedings  for  the  violation  of 
state  laws  alone,  which  do  not  include  proceedings 
for  the  recovery  of  penalties  for  the  violation  of 
such  ordinances. 

In  Missouri  the  violation  of  a  dty  ordinance  is 
not  considered  as  a  crime,  neither  are  the  proceed- 
ings thereunder  of  a  criminal  nature:  and  although 
they  partake  of  some  of  tbe  elements  of  a  criminal 
prosecution  yet  they  are  held  to  be  civil,  the  Inci- 
dentsand  attributes  thereto  beingmerely  of  a  quasi* 
criminal  character,  and  therefore  the  dty  or  town 
would  have  a  right  to  appeal  and  to  review  the 
Judgment,  so  long  as  it  is  not  affected  by  a  state 
law  regarding  the  same  offense. 

In  Nebraiika  such  proceedings  bave  been  hdd  to 
be  so  far  criminal  that  they  must  be  oonduoted  In 
the  name  of  the  people  of  the  state. 


1805. 


StATB  v.  BOBITSHBK. 


At  common  l«w  bo  private  ciHseD  oould  by 
his  mere  complaint  or  affidayit  instltate  any 
criminal  prosecution  whatever. 

State  T.  Kelm,  79  Ma  516. 

Meitn.  H.  W.  Childa,  Attorney  General, 
Geor^  B.  EdMrton,  David  F.  Simp- 
•on*  and  K.  D.  Purdy*  for  respondent: 

The  city  council  of  tbe  city  of  Mioneapolis 
Is  not  authorized  by  the  city  charter  to  pass  an 
ordinance  providioi?  that  none  but  pohce  offi- 
cers may  make  complaint  for  violation  of  mu- 
nicipal ordinances. 

Municipal  ordinances,  when  not  based  upon 
a  valid  express  grant,  must  conform  to  certain 
welle^tabliabed  principles.  They  must  be 
reasonable,  and  to  be  reasonable  they  must  be 


in  harmony  with  the  general  principles  of 
common  law. 

Cooley,  Const.  Lim.  199. 

So,  a  municipal  corporation  cannot  by  '*vir 
toe  of  its  incidental  power  to  pass  by  laws,  oi 
under  anv  general  grant  of  that  authority, 
adopt  by-laws  which  infringe  the  spirit  or  are 
repugnant  to  the  policy  of  the  state  as  declared 
in  its  general  legislation." 

Dill.  Mun.  Corp.  g  829. 

It  certainly  is  in  accordance  with  the  spirit 
of  our  laws  in  criminal  and  quasi  criminal 
proceedings  that  the  court  should  be  open  to 
all,  holding  each  responsible  for  the  malicious 
or  wanton  abuse  of  the  privilege. 

Carter  v.  Dote,  16  Wis.  299. 


In  New  Hampthire  the  cases  are  looked  upon  Id 
Uie  liKbt  of  crtminal  prosecuttoos,  the  question 
seiDg  determined  by  oooBideriog  whether  the  law 
punishes  tbe  wronir  as  a  public  one,  or  is  merely 
derif^ed  as  affordinir  a  remedy  to  the  indlvlduai 
for  a  vrong  done  to  his  person  or  property. 

In  New  Jentey  the  action,  thouirh  penal,  is  con- 
lidered  ns  a  oivU  suit  between  the  parties  and  not 
erimloal,  although  the  rules  with  respect  to  cor- 
rect pleadings  in  sooh  cases  are  analogous  to  thoae 
in  criminal  proceedings. 

In  New  York  penalties  for  the  violations  of  or- 
dinances would  seem  to  be  recoverable  In  a  suit  at 
common  law. 

In  North  CaroHna  the  violation  of  an  ordinance 
li  made  a  misdemeanor. 

In  OMo.  ahhoairh  the  violation  of  an  ordinance 
li  qoflsl  crimioaU  yet  as  the  penalty  is  a  sum  of 
Boney  the  remedy  is  strictly  oivlL 

In  South  Cartilina  it  would  seem  that  such  of- 
fenses are  not  uauaUy  regarded  as  criminal,  so  as 
to  be  prosecuted  by  indictment  or  be  triable  by  a 
jory  alone. 

And  the  same  rule  would  eeem  to  apply  in  Texas, 

In  WUwmMitu  where  the  act  or  omission  is  not  a 
misdemeanor  under  tbe  statute  of  tbe  state,  tbe 
penally  or  forfeiture  inHioted  for  the  violation  of 
an  ordloanoe  may  t>e  sued  for  and  recovered  in  a 
dvil  actlOQ  in  the  name  of  the  state,  altbouffh 
proeecated  in  the  same  manner  as  personal  actions,- 
80  tbat  the  plaintiff  will  be  entitled  to  review  the 
Tordiot  upon  appenl;  but  if  the  crime  or  misde- 
meanor is  also  punishable  at  common  law  or  by 
fltate  sfafote,  the  action  to  recover  the  penalty  im- 
posed by  auch  ordinance  is  quasi  criminal  and  can- 
not be  brought  on  plalntliTs  appeal  to  thesupreme 
court 

In  Wyomfna  such  olfenses  would  now  seem  to  be 
provided  for  by  li  49gMM  of  the  Bevised  Statutes 
of  tbat  state,  ed.  1887,  p.  190.  and  would  appear  to 
be  to  eome  extent  orimloal  m  their  nature,  al- 
thouffb  an  earlier  decision  in  that  state  made  them 
dvil  actiona. 

n.  state  deeMom, 

AiaJbama^ 

Proceedings  for  violations  of  city  ordinances  are 
not  oivil  oauaes  in  the  sense  of  1 29  of  the  Alabama 
BUI  of  Blfchta,  wbicb  declares  that  no  person  shall 
be  debarred  from  proseoutinfr  or  defendiufr  any 
dvU  cause  for  or  a^rainst  himself  or  herself  before 
•ny  tribunal  m  tbat  state  by  himself  or  herself  or 
ooooael,  the  dvfl  cauae  there  spoken  of  beinff  that 
which  deala  with  private  wroufgt^;  acts  which  oon- 
ititDtean  infrlnfrement  or  privation  of  the  private 
or  civil  rights  beionirin«  to  individuals,  the  terms 
ioolodioff  therefore  only  those  lesral  proceed  lain) 
vbloh  seek  redress  for  civil  iojuriea  Withers  v. 
State,  Posey.  86  Ala.  tOS^  262. 

Qty  ordinanooa  are  punitive  reirulations.  and  tbe 
object  of  a  proceediiH;  for  the  violation  of  tbem  U 


not  redress  for  the  oivil  injury,  but  the  punish- 
ment of  an  offender  against  tbe  peace  and  crood 
order  of  aooiety:  and  they  are  therefore  termed 
quasi-criminal  prooeedlnga.  IMO,;  Mobile  v.  Rouae. 
8Ala.ftlfi. 

Proceedings  for  the  recovery  of  fines  or  penalties 
for  the  violation  of  ordinances  made  for  tbe  irov- 
emment  of  cities  or  incorporated  towns  are  quasi 
criminal  In  their  character,  and  as  such  should  be 
conducted  with  frrearer  regard  to  striotnesa  than 
attaches  to  the  pleadings  of  civil  oases.  Brow  v. 
Mobile,  88  Ala.  7&,{nii  Furbman  v.  Uuntsvllle,  64 


Whenever  such  proceedings  are  instituted  they 
Imply  the  commission  of  a  crime,  and  their  end 
is  tbe  pu  nishment  of  that  crime.    Ibid, 

The  rules  applicable  to  Indlctmenta  for  miade- 
meaoors,  so  far  as  certainty  in  averring  the  of- 
fense is  ooncemed,  may  be  applied  to  oases  of  this 
kind,  and  it  would  seem  to  be  the  best  and  safest 
which  can  be  adopted  for  their  government, 
aa  it  would  not  do  to  leave  tbem  u,  be  oon. 
ducted  under  the  louse  and  general  rules  which 
control  appeals  In  civil  oaaes.  Brow  v.Mobile,i(upra. 

Where  the  defendant  waa  fined  for  tbe  violation 
of  a  city  ordinance,  and  gave  bond  and  appealed  to 
the  circuit  court,  and  was  allowed  to  testify  m  hia 
own  behalf  against  tbe  objection  of  tbe  plaintiff, 
whereon  Judgment  was  iriven  for  the  defendant 
from  which  an  appeal  was  taken,  tbe  court  stated 
tbat  the  proceedings  were  of  a  quasi-criminal 
character,  yet  the  defendant  was  not  a  competent 
witness  for  hlmeelf ,  as  that  1 2704  of  tbe  Code  Is  in 
derogation  of  tbe  common  law  and  must  be  strictly 
oonstrued.   Mobile  v.  Jones,  48  Ala.  680. 

Where,  upon  the  trial  of  the  defendant  for  vio- 
lating the  city  ordinance  by  committing  assault 
and  battery,  the  Judge's  remark,  in  Interpreting 
the  argument  of  counsel  **that  this  was  a  civil 
suit,  but  that  if  tbe  Jury  considered  tbe  evidence 
detailed  before  them,  they  would  find  the  case  de- 
cidedly criminal,**  was  held  to  be  reversible  error  if 
objected  to  at  the  time  and  not  withdrawn.  Furb- 
man V.  Huntsville,  oupro. 

Where  it  was  oontended  that,  as  the  state  was  de. 
nled  tbe  right  of  appeal  in  a  criminal  prosnoution  by 
sutute,  the  same  ought  to  apply  to  municipal  oor- 
poratlona  in  prooeedlnga  for  the  violation  of  oity 
ordinanoes,  the  court  stated  that  such  proceedings 
were  only  quasi  criminal,  and  that  tbe  corporation 
was  not  tbe  state,  but  the  practice  of  the  court  bad 
uniformly  permitted  such  appeals.  Camden  v. 
Blocb,  65  Ala.  286.  241:  Marion  v.  Chandler,  6  Ala. 
890:  Montgomery  v.  Foster,  64  Ala.  62. 

CdUfomia, 

Where  the  complaint  sought  to  find  the  defend- 
ants guilty  of  violating  a  dty  ordinance,  and  their 
punishment  by  fine  and  imprisonment,  it  was  held 
that  the  action  was  in  no  sense  a  civil  one  but 
criminal,  and  should  be  prosecuted  in  tbe  name  of 
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The  history  of  the  English  common  law  i 
shows  that  the  privilege  of  making  a  complaint 
to  a  magistrate — not  of  presenting  an  informa- 
tion or  an  indictment — is  a  * 'common  right" 

A  policeman  may  be  described  as  a  pnTate 
person  paid  to  perform,  as  a  matter  of  duty, 
acts  which,  if  ao  minded,  he  might  have  done 
voluntarily. 

1  Stephen,  Hist.  Grim.  Law,  p.  194. 

Every  private  person  has  exactly  the  same 
right  to  institute  a  criminal  prosecution  as  the 
attorney  general  or  anyone  else. 

1  Stephen,  Hist.  Grim.  Law.  p.  496;  1  Chitty, 
Crim.  Law,  chap.  1. 

The  right  of  making  a  complaint  for  the  vi- 


olation of  a  public  law  has  been  enjoyed  by 
English  speakinff  people  daring  their  entin 
legal  history,  and  "an  ordinance  cannot  legally 
be  made  which  contravenes  a  common  iigh^ 
unless  the  power  to  do  so  be  plainly  conferred 
by  a  valid  and  competent  legislative  grant." 

1  Dill.  llun.  Corp.  gS  835.  826. 

In  8taU,  Ehiekton,  v.  W^tt,  43  Minn«  147, 
such  ordinances  are  expressly  declaied  to  be 
public  laws. 

Cooley,  Const  Lim.  199;  Jaquith  v.  Boifee,  42 
Iowa,  406. 

Ordinances  are  not  merely  rules  or  regula- 
tions in  the  ordinary  sense  of  those  terma, 
but,  as  the  derivation  of  the  word  would  Indi- 


tbe  people.   Santa  Barbara  v.  Sherman,  01  Cal.  67. 

In  People  v.  Joboson,  80  Oai.  08,  In  paastog  upon 
the  mean  ins:  of  the  words  '*civil  oases"  as  used  In 
the  (yODstitutlon  of  the  state,  which  provides  that 
that  court  **should  bave  an  appellate  jurisdiction 
in  .  .  .  all  oases  at  law  which  involve  .  .  .  the  le- 
aality  of  any  .  .  .  municipal  fine,  and  also  ...  in 
all  criminal  cases amountinfr  to  felony  on  questions 
of  law  alone."  the  court  held  that  such  words  re- 
ferred to  civil  as  distinflruished  from  criminal  coses. 

In  Banta  Cruz  v.  Santa  Cruz  U.  Co.  66  Cal.  143,  it 
was  held  that  actions  for  the  recovery  of  fines,  for- 
feitures, or  penalties  imposed  by  city  ordinances 
mli^ht  be  maintained  in  the  polioe  courts  as  civil 
actions.  In  cases  where  the  sum  imposed  as  a  fine 
or  penalty  for  a  breach  thereof  was  certain  ^nd 
specific;  but  under  the  Code  of  Civil  Procedure  the 
police,  and  not  the  justices*,  courts  had  jurisdiction 
of  such  cases. 

Where  the  state  OonstUution  empowered  the 
municipality  to  make  and  enforce  within  its  limits 
all  such  local,  sanitary,  and  other  laws  as  were  not 
in  oonfliot  with  ireneral  laws,  it  was  held  that  the 
power  thus  delesrated  by  the  Constlturinn  for  local 
pi^rfKNKS  included  a  power  to  prescribe  punish- 
ment for  disobedience  of  laws  by  fine,  penalty,  or 
imprisonment,  and  that  a  provision  in  the  city  or- 
dinance denominating  the  act  of  disobedience  a  mis- 
demeanor and  makinflT  it  punishable  as  such,  was 
within  the  power  granted  and  did  not  affect  the 
validity  of  the  ordinance.  Be  Guerrero,  60  Cal. 
88.  96. 

So,  in  Ex  parte  McNally,  78  Gal.  682,  where  the 
petitioner  was  convicted  by  a  Jury  of  a  misde- 
meanor for  violating  a  city  ordinance  in  refusing 
to  pay  a  license  imposed  by  such  ordinance  on  the 
business  of  selling  spirituous,  malt,  or  fermented 
liquors,  or  wines,  within  the  corporate  limits  of  the 
city,  the  ordinance  was  held  valid  and  not  in  con- 
flict  with  1 11,  art.  11,  of  the  Constitution. 

Colorado, 

An  ordinance  is  not  a  public  or  ireneral  law;  it  is 
not  taken  judicial  notice  of  in  suits  or  actions,  but 
must  be  pleaded  and  proved:  It  is  a  local  rule  or  by- 
law and  police  regulation  of  the  city,  and  proceed- 
liiKS  thereunder  are  penal  actions  for  toe  enforce- 
ment of  local  or  **domestic  relations.**  Greeley  v. 
Uammao,  12  Colo.  98. 

At  common  law  ordinances  are  enforced  by  ac- 
tions of  debt  or  assumpsit,  and  where  the  common- 
law  practice  does  not  exist  and  no  specific  method 
of  procedure  is  prescribed,  the  ordinary  ''civil  ac- 
tion is  the  remedy.**   Jibfd. 

Proceedings  for  the  violation  of  municipal  ordi- 
nances are  held  to  be  civil  actions  covered  by  the 
principles  of  law  and  the  rules  of  evidence  per- 
taining to  civil  procedure,  although  a  few  excep- 
tions to  this  general  rule  have  been  recognised  by 
the  courts.   JDML 

In  Greeley  v.  Hamman,  mipra,  the  court  stated 
that  it  must  be  admitted  that  the  oudn  purpose  of 
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the  proceedings  under  the  dty  ordinance  is  to  pre- 
vent a  repetition  of  the  injuries  prohibited  by  the 
ordinance,  rather  than  to  compensate  the  individ- 
uals injured,  namely  the  inhabitants  of  the  city  or 
town:  but  the  action  is  penal,  plaintiff  reoovering 
the  prescribed  penalty  against  the  wrongdoer,  and 
when  such  penalty  includes  imprisonment  directly 
adjudged  as  a  part  of  the  recovery,  it  is  logically  as 
much  compensation  to  the  parties  sulTering  as  is 
imprisonment  for  nonpayment  of  the  fine  impoeed, 
as  the  latter  imprisonment  does  not  coerce  pay- 
ment of  the  fine,  nor  is  it  ordinarily  expected  to 
do  so. 

Public  policy  requires  a  sufficient  relaxation  or 
extension,  if  need  he,  of  the  principles  usually  con- 
trolling civil  actions  so  as  to  Include  this  class  of 
cases.    Greeley  v.  Hamman,  mpra. 

By  statute  in  Colorado,  and  until  the  Code  of 
Civil  Procedure  was  adopted,  recoveries  for  viola- 
tion of  an  ordinance  were  toFbe  by  ''action  of 
debt**  and  the  first  process  was  a  "summons  or  war- 
rant for  the  arrest  of  the  offender**  as  the  "trus- 
tees** might  by  ordinance  determine  the  penalty 
prescribed  being  fine  or  imprisonment,  or  fine  and 
imprisonment,  such  proceedings  being  oousidered 
as  civil  actions.   RHd. 

Under  the  Colorado  Code  of  Civil  Pmoedure,  all 
ordinary  civil  proceedings  are  covered  by  the  term 
"civil  action,**  the  act  not  specifying  any  particular 
form  of  action,  and  in  the  case  of  Greeley  v.  Ham- 
man, mipra,  the  court  considered  that  if  the  legis- 
lature, in  enacting  that  recoveries  for  violations  of 
an  ordinance  should  be  actions  of  debt,  had  ex- 
pressed its  purpose  in  words,  the  term  '*civll  ac- 
tion** would  have  been  substituted  for  the  phrase 
"action  of  debt**  formerly  in  use. 

The  phrases  "criminal  prosecution**  '*climloal 
case**  and  "criminal  cases**  as  used  in  the  Colorado 
Code  of  Procediue,  have  reference  to  oases  that 
were  at  the  time  of  its  adoption  reoogniaed  as 
criminal,  or  cases  which  should  thereafter  be  made 
crimal  by  statute.   Ibtd, 

By  act  of  the  general  assembly  of  Colorado,  a 
crime  or  misdemeanor  has  been  defined  to  be  the 
wilful  or  criminal  negligent  violation  of  a  publio 
law.    Ibtd.- 

And  for  this  reason  the  violation  of  a  muniolpal 
ordinance  does  not  come  within  the  deflnltioo  of  a 
crime  or  misdemeanor,  as  defined  by  the  legislature 
of  Colorado.   Ibid. 

In  a  prosecution,  therefore,  under  a  municipal 
ordinance,  where  the  offense  is  thereby  made  pun- 
ishable by  fine  or  imprisonment,  the  offense  not 
being  punishable  by  a  general  statute,  the  prooeed- 
ings  are  not  criminal  but  civil.   Ibid, 

And  a  judgment  in  such  action  against  the  mu- 
nicipality may  be  reviewed  by  the  supreme  court 
upon  writ  of  error.  Durangov.BeinsbergvlAOolo. 
887,  8S8b 

And  this  is  so  even  though  tlie  judgment  agalnsi 
the  defendant  for  the  violatioii  of  an  ordinance 
entails  a  fine,  and  even  though  the  oolieotkm  of 
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Ate.  they  tve  In  the  aaluie  of  the  Uwi  m 
binding  aa  the  laws  of  the  state  and  general 
government. 

Horr  &  Bemis,  Man.  Ord.  g  9;  2  Dill.  Man. 
Corp.  $  808;  Mankato  ▼.  Arnold,  86  Minn.  (S2. 

The  terms  ''crimes,"  "offenses/'  and  **crim- 
iaal  offenses"  are  all  synonymous,  and  include 
sny  breach  of  law  established  for  the  protection 
of  the  public,  as  distioguiabed  from  an  in- 
fringement  of  mere  private  right  for  which  a 
peoalty  is  imposed  or  punishment  inflicted  in 
soy  judicial  proceedioflps. 

8taU  ▼.  Cantieny,  84  Minn.  1. 


Colllas,   J.,  delivered  the  opinion  of  the 
court:   , 

We  are  required'in  this  case  to  determine  the 
▼alidity  of  that  part  of  a  section  of  an  ordi 
nance  of  the  city  of  Minneapolis  which  pro 
▼ides  that  '|no  prosecution  shall  be  commenced 
for  a  Yiolation  of  this  section  or  any  provlsioos 
thereof  except  upon  complaint  of  a  police  of- 
ficer of  said  city;"  the  court  below  havina:  dis 
regarded  such  condition,  and  allowed  a  private 
individual  to  make  the  complaint  on  which  de 
fendant  was  tried  and  convicted  of  a  violation 
of  one  of  the  provisions  of  the  section.    The 


fiieb  fine  may,  by  virtue  of  the  statute  and  ordl- 
nanoe,  be  enforced  by  Imprisonment,  no  mat- 
ter whether  the  proceeding  be  in  the  name  of  the 
ftate  or  not.    Gri'eley  v.  Ham  man.  «upra. 

At  the  time  and  since  the  adoption  of  the  Oolo. 
rado  Gonstltution  such  proceedings,  even  where 
imprisonment  might  be  a  part  of  the  penalty  in  the 
Hist  Instance,  were  declared  by  statute  to  be  civil 
■ctiona.    IhUL 

Ttie  distinction  made  between  prosecutions  for  a 
flolatloo  of  a  state  law  and  proceedings  under  dty 
onttnanoes  which  provide  for  the  punishment  of 
the  same  offense,  is  that  the  former  IS  a  criminal 
and  the  other  a  civil  proceeding,  and,  altbough  the 
proceeding  under  the  town  ordinance  is  to  recover 
a  tum  as  a  penalty,  it  is  a  civil  proof.*edingand  hence 
no  bar  to  a  prosecution  by  the  state  for  the  aame 
act    Hughes  v.  People,  8  Oolo.  SOS,  687. 

In  Mdnemey  v.  Denver,  17  Oolo.  802,  it  was  stated 
that  the  above  case  of  Greeley  v.  Hamman,  U  Oolo. 
W,  expressly  diKslaimed  any  intimation  as  to  the 
result  when  the  offense  mentioned  in  the  ordinance 
is  also  covered  by  a  public  criminal  statute,  and  in 
•och  a  case  the  offender  may  l>ecome  amenable  to 
the  law,  not  only  under  the  proviriona  of  the  city 
ordinance  prohlbltinar  or  commanding  the  act  but 
also  under  the  general  state  law  where  one  exists. 

Where  the  proceeding  was  a  prosecution  for  the 
violation  of  a  dty  ordinance,  and  was  brought 
in  the  name  of  the  city  as  provided  by  I  tt.  art.  2,  of 
the  dty  charter,  in  force  when  the  suit  was  com- 
menced, it  was  held  that  it  was  not  a  criminal  case 
In  the  sense  in  which  the  term  was  used  in  S  24,  art.  fi, 
of  the  Constitution  of  the  state  of  Oolorado,  under 
which  the  general  assembly  have  power  to  create 
and  establish  a  criminal  court  in  each  county  hav- 
ing a  given  population,  which  court  may  havecon- 
corrent  Juriadiction  with  the  district  courts  in  all 
erlmlnai  cases  not  capital.  Garland  v.  Denver.  11 
0610.584. 

^orldd. 

▲  crime  as  defined  by  Blackstone,  I  Com.  ft,  Is  an 
act  coDunitted  or  omitted  in  violation  of  a  public 
law,  dther  forbidding  or  oonunanding  it.  Theiaen 
V.  McDavid,  8A  Fla.  440. 28  U  B.  A.  281, 285. 

Where  a  dty  ordinance  imposed  fines  and  terms 
of  imprisonment  and  established  a  court  for  the 
purpoBU  of  the  punishment  of  such  crimes.  It  was 
bald  that  the  proceeding  by  the  municipal  court 
was  criminal  In  its  character,  and  was  so  also  on 
appeal  to  the  circuit  court,  and  the  Judgment  to  be 
rendered  Xsj  the  latter  tribunal  was  one  of  aflBrm- 
anoe  or  reversaL  Atkins  v.  Phillips,  26  Fla.  281, 10 
L  B.  A.  1^  ISOL  Ex  parte  Peacock,  25  Fla.  478.  to 
the  same  eif  ect. 

Where  the  ordinance  fn  question  prohibited  and 
punfsbed  an  act  which  was  made  penal  by  the  state 
laws  and  was  therefore  objected  to  as  invalid  upon 
the  ground  of  second  Jeopardy,  the  court  stated 
that  within  the  contemplation  of  the  constitutional 
inhibition  against  dual  Jeopardy  for  the  same  of- 
fense, munidpal  governments  were  regarded  as 
separate  and  distinct  iMXlies  politic  from  the  gov- 

88L.  H.  A. 


ernment  of  the  state,  so  that  the  same  act  may  be  a 
violation  of,  and  consequently  a  crime  against,  the 
laws  of  both  governments,  the  criminal  aspect  of 
the  act  consisting  in  its  violation  of  law.  Theisen 
V.  McDavid,  supra. 

Geonnfo. 

The  words  '^criminal  cases**  referred  to  In  I  1. 
art.  8.  of  the  state  Constitution  of  Georgia,  have 
reference  to  violations  of  the  public  laws  of  the 
state,  and  not  the  local  by-laws  or  police  regula- 
tions of  a  town  or  dty,  and  are  not  embraced  in  the 
elementary  definitions  of  crimes  as  recognised  by 
the  penal  laws.  Floyd  v.  Batonton  Oomrs.  14  Ga. 
864. 868, 56  Am.  Dea  668;  Williams  v.  Augusta,  4  Ga. 
608. 

Therefore  the  right  to  a  trial  by  Jury  In  such  cases 
is  not  absolute.    Williams  v.  Augusta,  supra. 

ItttnoU, 

At  common  law  a  penalty  given  by  a  statute 
might  be  recovered  in  dther  an  action  of  debt  or 
assumpsit  in  any  court  of  general  Jurisdiction,  nor 
could  such  a  penalty  be  recovered  In  a  dvll  pro> 
needing,  and  when  Jurisdidlon  is  conferred  upon 
Justices  of  the  peace  in  case^  for  the  reoovery  of  a 
penalty  for  the  violation  of  a  town  ordinance.  It 
follows  that  it  must  be  held  to  autboriae  them  to 
proceed  as  in  other  cases,  and  they  may  hear  such 
cases  without  a  complaint,  and  the  suit  may  be 
brought  in  the  same  manner  as  any  other  dvll 
suits  before  a  Justice  of  the* peace.  Bwbanksv. 
Ashley,  86  llL  177, 180. 

A  prosecution  to  recover  a  penalty  for  an  alleged 
violation  of  a  dty  ordinance  prohibiting  the  sale  of 
spirituous  liquors  Is  a  quasi-criminal  prosecution. 
Nay  lor  v.  Galesberg,  66  UL  286;  Wiggins  v.  Chicago, 
68IlL872,878u 

And  t  be  fact  that  the  offense  charged  is  an  assault 
and  twttery  does  not  change  the  character  of  the 
proceedings.    Hoyer  v.  Mascontah,  60  III.  137. 

And  the  dty  as  well  as  the  defendant  would  have 
a  right  to  appeal.  Greenfield  v.  Mook.  12  IlL  Appi 
281, 2b6;  Baldwin  v.  Chicago,  68  UL  418, 412. 

In  all  such  cases  appeals  must  be  allowed  and  pet^ 
fected  under  the  provisions  of  the  statute  allowing 
appeals  in  dvU  cases  before  a  Justice  of  the  peace. 
Hoyer  v.  Masooutah,  Buprck. 

So  the  prosecution  for  the  violation  of  a  city  or^ 
dinance  prohibiting  the  sale  of  liquor  not  bdng 
criminal  in  its  nature,  the  defendant  is  entitled  to 
be  heard  and  is  a  competent  witness  on  his  own  be- 
half.   Graubner  v.  Jacksonvflle,  60  III.  87. 

The  pr(K)eeding  to  collect  a  penalty  for  the  viola- 
tion of  a  town  ordinance  is  so  far  a  dvll  suit  as 
that  such  a  penalty  cannot  be  recovered  In  any 
criminal  proceeding.  Hoyer  v.  Mascoutab,  ntpra. 
Jacksonville  v.  Block,  86  IlL  607,  and  Graubnor  v. 
Jacksonville,  supra,  followed. 

And  it  has  been  held  that  the  proceeding  in  debt 
for  penalties  incurred  in  the  breach  of  an  ordinance 
relating  to  the  sale  of  Intoxicating  liquors  is  In  the 
nature  of  a  tort  in  which  one  or  more  of  tbe  of 
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question  is  whether  the  city  council  bad  the 
power  to  eoiict  this  clausQ,  and  thus  prohibit 
its  citizens  from  initiating  by  formal  complaint 
a  prosecution  for  ihe  violation  of  an  ordinance. 
For  the  purposes  of  this  c  ise,  we  assume, 
without  deciding,  that  every  man  is  of  com- 
mon right  entitled  to  prefer  an  accusation 
neainst  a  party  whom  he  believes  to  be  guilty 


of  a  crime;  and.  further,  that  it  is  his  right  to 
have  a  prosecution  commenced  and  earned  od 
upon  such  complaint.  Tet  this  fact,  if  it  be 
one,  has  no  bearing  upon  the  case  before  as. 
It  has  repeatedly  been  decided  by  this  court, 
as  it  has  elsewhere,  that  municipal  ordinances 
are  not  criminal  statutes;  that  violations  thereof 
are  not  crimes,  nor  are  such  Tiolatiooa  goT- 


1  ending  parties  may  be  sued.  Jacksonville  v.  Hol- 
land. 19  111.  STL 

The  words,  ''quasi  criminal,**  ''quasi  crime,**  as 
used  in  the  minols  Constitution  were  Intended  to 
embrace  all  offenses  not  crimes  or  misdemeanors, 
but  wbich  were  in  the  nature  of  crimes,  a  class  of 
offenses  afrainst  the  public  which  have  not  heen 
declared  crimes  but  wrongs  against  the  greneral  or 
local  public,  wbich  it  is  proper  should  be  repressed 
or  punished  by  forfeitures  and  penalties.  Wiggins 
V.  ChloaffO,  68  ni.  872,  876. 

Wbere  the  statute  under  which  the  suit  was 
brouirht  provided  that  the  president  and  trustees 
mlRbt  impose  a  fine  for  a  breach  of  the  ordinance, 
but  that  no  line  should  be  inflicted  for  any  one 
breach  of  any  ordinance  of  more  than  fS,  recover- 
able be/ore  any  Justice  of  the  peace  by  action  of 
debt  In  the  name  of  the  president  and  trustees,  it 
was  held  that  an  action  of  debt  was  the  proper 
remedy  and  not  a  summons  issued  by  a  Justice  of 
the  peace  calling  upon  the  defendant  to  answer  a 
complaint  for  violation  of  an  ordinance  relative  to 
nuisances,  and  to  make  returns  as  provided  bylaw. 
Israel  V.  Jaclcsonville,  Z  III.  290. 

Such  actions  are  not  penal  within  the  laws  re- 
nuirinff  security  for  oosis  under  penal  statutes. 
Lewlston  ▼.  Proctor,  28  111.  688;  Quincy  v.  Ballanoe, 
an  111.  186. 

Indiana, 

A  suit  under  a  penal  statute  or  a  city  ordinance 
reffulatiog  the  sale  of  spirituous  liquors  is  not  a 
criminal  but  a  civil  cause.  Indianapolis  v.  Fair- 
cbild,  1  Ind.  816, 818;  Levy  ▼.  State,  6  lud.  281,  284; 
Brookville  v.  Oagle,  73  Ind.  117. 118. 

And  such  suits  may  be  broufrbt  either  in  debt  or 
assumpglt.    Brookville  T.  Ga^le,  supra, 

A  suit  before  the  inayor  to  recover  a  penalty  for 
the  violation  of  a  city  ordinance,  tbou^rh  a  warrant 
for  the  arrest  of  the  defendant  may  be  issued  and 
served,  la  a  civil  suit,  and  the  rules  of  practice  in 
civil  suits  apply  and  are  to  be  observed  on  the  trial, 
and  the  restrictions  as  to  appeal  are  the  same  as 
those  in  actions  in  a  Justice's  court.  Goshen  v. 
Croxton,  84  Ind.  289, 240. 

And  this  is  so  even  though  such  actions  are  com- 
menced by  a  warrant  under  1  Ind.  Rev.  Stat,  fi  6,  p. 
212.  Tippecanoe  Coimty  Comra.  v.  CShlssom,  7  Ind. 
688,689. 

And  bonds  given  m  such  cases  are  to  be  governed 
by  the  law  applicable  to  bonds  given  on  appeal 
irom  Judgments  rendered' in  ordinary  actions  at 
law.    MiUer  ▼.  0*Beilly,  64  Ind.  168. 

So,  an  action  for  the  recovery  of  a  penalty  for 
the  violation  of  a  city  ordinance  prohibiting  the 
sale  of  liquor  without  a  license  does  not  bar  a  state 
proeeouiion  of  the  same  offense.  Levy  v.  State.  6 
Ind.  281,  284. 

The  action  to  reooTer  a  penalty  annexed  to  a 
breach  of  a  city  by-law  prohibiting  the  retailing  of 
spirituous  liquors  without  a  license  is  not  an  in- 
dictable offense  against  the  state  but  simply  a 
breach  of  a  dty  by-law,  and  only  subjects  the 
offender  to  an  action  of  debt  at  the  suit  of  the  city 
for  the  penalty  incurred,  and  Is  therefore  merely  a 
civil  suit.  Bogart  v.  New  Albany,  1  Ind.  88:  Tippe- 
canoe County  Comrs.  T.  Chlssom,  $upra;  Waldo  v, 
Wallace,  12  Ind.  668. 

An  action  for  violation  of  a  oity  ordinance  for 
ti^  L.  R.  A. 


keeping  a  house  of  ill  fame  is  a  cItII  action  tirought 
under  1  Ind.  Rev.  Stat.  1876, 1 19,  p.  278.  in  the  name 
of  a  city  to  recover  a  penalty,  and  Is  not  a  criminal 
action  brought  in  the  name  of  the  state,  and  eases 
of  this  kind  are  governed  by  the  rules  of  practice 
in  Justice's  courts.  Greensburgh  v.  Oorwln,  SB 
Ind.  U8. 680. 

But  the  penalty  being  inflicted  and  recovered  la 
the  form  of  a  civil  action  for  the  violation  of  a  city 
ordinance,  and  the  process  being  a  warrant  for  an 
arrest  of  the  defendant,  and  imprisonment  being 
the  means  of  coercing  payment,  it  is  as  much  a 
punishment  within  the  meaning  of  1 1640  of  the  In> 
diaua  Revised  Statutes  of  1881  as  if  the  form  of  the 
action  were  criminal  instead  of  oivlL  Jett  v.  Biob- 
mond,  78  Ind.  816, 818. 

In  Indianapolis  v.  Blythe,  S  Ind.  7B,  the  action 
was  in  debt  to  recover  a  penalty  for  keeping  a  nui- 
sance within  :the  city,  and  the  suit  was  dlsmisBed, 
the  court  holding  the  decision  right,  the  matter 
complained  of  not  being  declared  a  nuiwnoe  by  a 
city  by-law,  but  at  common  law«  the  keeping  of 
such  a  nuisance  being  a  criminal  offense  at  com- 
mon law  and  so  by  statute. 

In  Quigley  t.  Aurora,  60  Ind.  28,  the  defendant, 
found  guilty  and  fined  for  violating  an  ordinanoe 
against  assault  and  battery,  sought  a  rehearing 
upon  the  ground  that  the  action  was  not  a  dvll  but 
a  criminal  one.  but  the  court  held  that,  the  penalty 
imposed  not  exceeding  $10,  no  app^  would  lie, 
the  imprisonment  imposed  by  I  20  of  the  Indiana 
Statutes  (8  Ind.  Stat.  09)  being  for  the  failure  to  pay 
or  replevy  the  Judgment,  and  as  a  means  for  ooero- 
ing  the  payment  thereof,  and  not  as  a  part  of  tlis 
penalty  for  a  violation  of  the  city  ordinanoe. 

In  the  above  case  the  court  cited  and  relied  upon 
the  cases  of  Bogart  v.  New  Albany,  1  Ind.  38;  Cheny 
V.  Shelby viUe.  19  Ind.  84;  and  Donovan  v.  Hunting- 
ton, 24  Ind.  821,— which  decided  that  actions  to  re- 
cover penalties  for  violations  of  city  ordinances 
were  civil  suits,  and,  so  far  as  appeals  laid,  were 
governed  by  I  660  of  the  Indiana  Code,  2  Gavm  * 
Hord,209. 

Iowa, 

Wbere  a  city  ordinance  Is  made  to  promote  the 
public  peace,  safety,  and  convenience,  and  pro- 
vides for  the  penalty  of  a  fine,  the  violation  of  the 
ordinanoe  is  a  public  offense,  and  the  guilty  party 
is  liable  to  a  criminal  prosecution.  Jaquith  v. 
Boyce,  42  Iowa,  406,  400. 

And  the  proceedings  therein  may  be  prosecuted 
in  the  name  of  the  city,  I  8,  art  6,  of  the  state  Con- 
stltution  not  applying  thereto.  Davenport  v.  Bird. 
84  Iowa,  624. 

Where  the  court  found  the  defendant,  who  was 
charged  with  the  yiolation  of  a  oity  ordinanoe  re- 
stricting the  sate  of  liqubr,  not  guilty  of  the  of- 
fense, and  ordered  him  discharged,  whereupon  the 
plaintiff  appealed,  the  court  stated  the  proceeding 
was  In  the  nature  of  a  criminal  prosecution,  and 
that  the  costs  of  appeal  must  lie  taxed  to  the 
appellant.  Columbus  City  r,  Cutoomp,  61  Iowa, 
072. 

In  State  v.  Vail,  67  Iowa,  106,  the  defendant  was 
prosecuted  for  the  violation  of  an  ordinance  with 
respect  to  the  sale  of  intoxicating  liquoni,  wbich 
provided  that  any  violation  thereof  should  be  pun- 
ishable by  a  fine  and,  in  default  of  payment  thereot. 
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erned  by  the  rules  of  tbe  crimhial  law,  save  io 
certain  specified  ezceptiooal  particulars.  StaU 
T.  Olewi,  M  Ation.  615;  St.  Patd  ▼.  Smit/i,  27 
Mion.  864;  State  ▼.  Ze«,  29  MiuD.  445;  Man- 
kaio  T.  Arnold,  86  Uinn.  62;  State,  Bnckton, 
T.  IFM,  43  Minn.  147;  StaU  ▼.  &sr<(m,  Id.  154: 
State  ▼.  iforrii,  50  Minn.  128.  Prosecutions 
thereunder  are  in  tlie  name  of  tbe  state  by  ez- 


pre«  proTisioDs  of  the  charter,  as  a  matter, 
probftbly,  of  coDvenieuce;  and  they  are,  at 
most,  merely  qUasi  crimlaal  in  form.  They  are 
simply  local  police  regulations  or  bylaws  for 
the  goyernment  of  tbe  municipality,  and  have 
no  reference  to  or  connection  with  the  admin- 
istration of  the  criminal  laws  of  tbe  state. 
Originally,  the  only  method  of  enforcing  them 


lopriBonment  In  jail.  The  court  tae]d  that  where 
aotboiity  was  given  to  a  mumcipal  oorporation  to 
pan  ordtoaiioes,  the  ▼loiatioo  of  wblob  was  pun* 
isbabte  with  floe,  or  fine  and  impiisoDmeot,  tbe 
proceedings  thereunder  were  necessarUy  criminal 
proceediDgs,  and  that  proceedtngs  m  a  district 
court  upon  appeal  In  such  oases  were  the  same  as 
upon  appeals  from  Jasiloes  of  the  peace  and  in 
ease»  eoder  the  criminal  laws  of  tbe  state.and  there- 
fore  to  acquittal  on  appeal  from  a  district  court 
was  an  end  of  the  defendant*s  liability,  and  that 
ibe  defendant's  motion  to  retaz  the  costs  and  re- 
liere  bim  from  the  payment  thereof  would  ^  sue- 
'ained. 

A  proeeeeding  for  the  violation  of  a  city  ordi- 
nance Is  a  orlmipal  prosecution,  and  as  such  entitles 
tbe  defendant  to  a  trial  by  jury.  Creston  v.  Nye, 
74  Iowa,  800. 

8o.  in  Ottumwa  t.  Schaub,  6S  Iowa,  Slfi,  the  pro- 
i-eedinm  for  the  violation  of  a  like  ordinance  were 
ttid  to  be  crimloal  in  their  nature. 

JConsos. 

So  fsr  as  oases  In  which  the  matter  of  the  charae 
9  penal  under  the  laws  of  tbe  state,  or  made  penal 
r<cau8e  of  Its  auppooed  evil  consequences  to  so- 
^'lecf.  tbe  prosecution,  thouirh  under  a  city  ordi- 
lance  and  In  municipal  courts.  Is  to  be  deemed  a 
t-nminal  prosecution,  Neltzel  v.  Concordia,  14 
Kan.  440. 

But  as  to  prosecutions  which  were  merely  to  en- 
^uroe  some  private  right  of  ihe  city,  the  court  did 
nnt  decide  the  question  Init  left  it  open  for  further 
..-oDsideratlOD.    Ibid* 

Io  tbe  above  case  the  defendant  was  prosecuted 
iQ  the  municipal  court  of  the  city  for  spllinic  liquor 
>?ithout  a  lioenae  from  the  city,  and  tbe  sale  of  11- 
mon  without  a  license  was  by  statute  a  criminal 
'Sense,  and  therefore  the  prosecution  was  for  a 
nolatloo  of  the  efate  law,  and  therefore  unques- 
<i<mably  a  criminal  action. 

In  tbat  case  the  court  stated  that  in  tbe  case 
"f  Emporia  v.  Volmer,  IS  Kan.  028,  which  decided 
rbat,  notwlthstandlnir  I  17,  art.  8,  of  the  state 
*  oQstltution,  which  provides  tbat  all  prosecutions 
«ball  be  in  the  name  of  the  state,  prosecutions  by  a 
Tionicipelity  in  Its  own  courts,  for  a  violation  of 
one  of  iu  ordinances,  might  be  In  the  name  of  the 
ouDidpality,  the  court  did  not  intend  to  hold  that 
«ach  prosecutions  were  not  criminal  actions,  but 
ttiat  they  were  not  tbe  kind  of  prosecutions  in- 
'<«ded  hy  tbe  constitutional  provisions,  the  con- 
stitutional provisions  applying  to  prosecutions 
^uRfbt  by  the  state  in  Its  own  courts,  the  courts 
provided  for  in  the  article  of  the  Constitution  in 
vhich  the  provision  is  found. 

In  Bmporia  v.  Yolmer,  U  Kan.  022,  defendant 
«ii  prosecuted  for  the  violatioo  of  a  city  ordinance 
rcQiecting  the  keeping  of  a  tippling  shop,  and  ob- 
Mdon  was  taken  to  the  proceedings  upon  tbe 
'noDd  that  they  ought  to  have  been  taken  in  the 
anse  of  the  state  and  not  in  tbe  name  of  the  city. 
"Hie  objection  was  overruled,  tbe  court  stating  tbat 
^oder  the  Laws  of  1872. 1 80,  p.  SIS,  prosecution  was 
nthuy  taken  In  tbe  name  of  the  city. 

But  in  that  ease  the  court  did  not  expressly  de- 
^  whether  the  proceedlofrs  were  of  a  civil  or 
riminal  character,  although  the  facts  showed  that 
ipon  complaint  to  a  police  Judge  under  tbe  ordi- 
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nanoe  In  question,  he  issued  his  warrant  upon 
which  the  defendant  was  arrested  and  tried. 

JTentucftv* 

In  Williamson  v.  Com.  4  B.  Mon.  US,  160.  the  court 
stated  tbat  prooeedtnffs  for  olTenses  punishable  by 
fine  only  were  regarded  in  tbat  court  as  of  a  quasi- 
civil  nature,  and  as  rather  penal  proceedings  than 
crimlnaL 

Ifouisfand. 

Ylolations  of  municipal  ordinances  are  not  usu- 
ally or  pniperly  reaardifd  as  "^crimes^*  in  the  sense 
in  which  that  word  is  commonly  used,  which  em- 
braces only  offenses  airaiost  the  public  criminal 
statutes  of  the  state  and  the  laws  regulating  forms 
of  proceedinirs,  and  the  constitutional  provisions 
relating  to  the  latter  do  not  generally  apply  to  the 
former.  State  v.  Bonell,  4a  La.  Ann.  1110,10  L.  B. 
A.  00. 

In  State  v.  Buff,  80  La.  Ann.  487,  the  defendant 
was  arrested  and  taken  before  the  mayor  on  an  affi- 
davit and  warrant  cbarging  him  with  violating  a 
dty  ordinance  against  the  openina  of  places  of 
business  on  Sunday,  to  which  prttceedinirs  he  ex- 
cepted on  two  grounds:  first,  that  the  legislature 
could  not  deleitate  Judicial  power  to  tbe  mayor 
without  violating  the  78d  artide  of  tbe  state  Oon- 
stltutlon  of  1868,  and  further,  that  If  any  action 
oould  be  taken  it  was  exclusively  of  a  civil  nature^ 
Tbe  court  held  that  under  the  act  of  the  legisla- 
ture of  187S,  which  authorized  a  municipal  corpo- 
ration to  sue  for  and  recover  fines  or  penalties  for 
breaches  of  their  by-lgwa,  rules,  and  ordinances  in 
procetrdlnirs  before  tbe  mayor,  tbe  defendant  could 
not  he  arrested  and  criminally  prosecuted. 

Where  tbe  city  charter  in  question  conferred 
upon  the  city  full  power  and  complete  police  au- 
thority for  tbe  preservation  of  the  peace,  order, 
safety,  and  health  of  the  place,  and  also  to  abate 
nuisances,  under  which  the  ordinance  was  passed, 
and  the  defendant  who  had  been  convicted  there- 
under appealed,  contending  that  tbe  city  ordinance 
'and  charter  authorizing  the  imposition  of  a  floe 
and  imprisonment  in  default  of  payment  thereof, 
and  compelling  him  to  work  on  the  streets  until 
tbe  fines  and  costs  were  paid,  was  a  violation  of 
the  Louisiana  Gonstituttons  of  1868  and  167V.  which 
provide  for  the  prosecution  of  .criminal  offenses  by 
indictment  or  information  and  give  the  right  of 
trial  by  Jury  In  such  prosecutions,  and  also  pro- 
hibit slavery  or  involuntary  servitude,  except  for 
crime,— the  court  held  that  tbe  offenses  airainst  oi^ 
dinances  passed  In  the  exercise  of  the  express  or 
implied  powers  vested  in  municipal  oorporations, 
and  relating  to  minor  acts  and  matters  not  In- 
cluded in  the  criminal  statutes  of  the  state,  were 
not  properly  refrarded  as  crimes  to  which  the  con- 
stitutional provisions  relating  to  prosecution  and 
trials  by  Jury  referred.  Monroe  v.  3feuer,  80  Ul 
Ann.  1182. 

MaataehvKtlM, 

Where  the  by-law  Is  made  to  enforce  a  police  reg- 
ulation, a  prosecution  for  the  breach  of  li  is  strictly 
a  public  prosecution,  and  therefore  there  would 
seem  to  be  no  impropriety  or  incons-ruity  io  au* 
tborizing  a  proReoution  in  the  name  of  the  com- 
monwealth. Be  Goddard,  10  Pick.  604. 608, 28  Am. 
Dec.  260. 
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was  bv  civil  action,  brought  by  the  munici- 
pality 10  its  own  name,  to  recover  such  penalty 
as  was  prescribed  for  a  violation.  There  can 
be  no  doubt  that,  when  they  were  so  enforced, 
the  whole  matter  of  such  enforcement  was  nec- 
essarily within  the  exclusive  control  of  the 
municipality  itself.  It  alone  could  bring  an 
action  to  enforce  and  collect  the  penalty,  and 


therefore  it  was  beyond  the  power  of  anv  pri 
vata  person  to  prosecute  in  case  of  the  violation 
of  the  provisions  of  an  ordinance;  and,  under 
the  terms  of  the  city  charter  (chap.  II,  ^  7), 
there  can  be  no  doubt  about  the  power  of  the 
citv  council,  if  it  chose,  to  adopt  the  old  origi- 
nal method  of  enforcing  ordinances,— that  is, 
by  a  civil  action  for  the  recovery  of  a  pre- 


Tbcre  is  no  dtfferenoe  Id  prinolple  between  a 
proneGUtioD  for  a  breach  of  a  by-law  made  to  pro- 
mote the  health,  safety,  and  oonveDleooeof  a  larire 
oity,aDda  like  proseouHon  fornufsaDoe  or  other 
mlsdemeaoor  made  such  by  oommon  law  or  stat- 
ute. Id  both  cases  the  law  Is  made  by  competent 
authority:  the  object  of  it  is  the  health,  comfort, 
aDd  safety  of  the  community,  and  lo  both  cases  a 
violation  of  It  is  a  public  wrongr-    IMd. 

Id  Com.  v,  Worcester,  8  Pick.  402, 474,  it  was  held 
that  a  proceediDff  for  the  violatiOD  of  ao  ordinance 
axalDst  fast  drlvtofr  was  DOt  defective  by  reason  of 
its  beiog  brought  Id  the  name  of  the  commoD- 
wealth,  as  such  prooeediDg*  was  expressly  author- 
ised by  Mass.  Stat.  1817,  chap.  60,  which  law  was  DOt 
repealed  by  the  iucorporatloD  of  the  city.  Id  the 
above  Ga8e,however,  the  court  did  DOt  expressly  de- 
cide whether  such  proceedlDgs  were  olvU  or  crimi- 
oal  Id  their  nature. 

Mfehloan. 

The  ordiDaoces  of  the  city  are  do  more  nor  less 
thaD  by-laws  of  a  oorporatiOD,  aDd  caooot  there- 
fore be  raised  to  the  dlgDity  of  Reoeral  crlmioal 
laws.    People  t.  Jackson,  8  Mich.  110. 112. 

The  term  '*crimiDal  cases**  as  used  ia  the  com- 
piled laws  of  the  state  of  MiohlfraD,  referred  to 
Done  but  prosecutloDS  under  the  state  law.  Peo- 
ple, Mixer,  v.  Mauistee  Oouuty  Supers.  26  Mich. 

4JS2.424 

Cases  UDder  city  ordioaDces  resemble  criiDiDal 
oases  ODly  Id  the  penal  procetidioffs,  but  do  oireose 
Is  a  crime  which  does  Dot  violate  the  law  of  the 
laDd.   IMd,  • 

So,  it  has  becD  held  that  a  city  ordiDaoce  which 
puDishes  acts  which  were  breaches  of  the  law 
wherever  committed  by  fine  SDd  imprisoDmeDt 
is  penal  withiD  the  meaning  of  the  state  Constitu- 
tion.   Wayne  County  v.  Detroit,  17  Mich.  880,  800. 

And  suits  for  violatiog  a  city  ordinance  agalDst 
keeplDg  saloons  open  after  a  stated  time,  aDd 
which  require  the  suit  for  the  collect ioD  of  the 
peoalty  to  be  brought  Id  the  corporate  aame  of 
the  city,  have  been  held  oot  criminal  prosecu- 
tions, but  pcoal  actions  od  the  part  of  the  city,  hav- 
iDg  for  their  object  the  vindioatiun  of  its  owd  do- 
mestic regulations.    Cooper  ▼.  People,  41  Mich.  408. 

Id  Slaughter  ▼.  People,  2  Dougl.  (Mich.)  884,  it 
was  held  that  the  olTeDse  of  keepiDg  a  bouse  of  111 
fame  was  a  crImiDal  ofFeDse  withiD  the  meaDfog  of 
art.  1,  i  11,  of  the  state  Coustitution.  which  provides 
that  DO  persoD  shaU  be  held  to  aDswer  for  a  crimi- 
Dal  offeose  uDless  oo  the  preseDtmcDt  or  iDdlct- 
mcDt  of  a  graDd  Jury,  except  Id  cases  of  impeaoh- 
mcDt,  or  in  cases  oogoizable  by  Justices  of  the 
peace  or  arisiug  Id  the  army  or  militia  whcD  io 
actual  service  Id  time  of  war  or  public  daDsrer,  and 
therefore  such  offeuse  could  Dot  be  prosecuted 
UDder  a  city  ordiDaDce  which  provided  for  such 
offenses,  aud  piade  them  triable  in  the  mayors 
court  without  a  Jury. 

Id  People,  Mixer,  t.  MaDlstee  CouDty  Supers.  26 
Mich.  422, 424,  the  court  drew  a  distinction  between 
prosecutions  for  the  violatioo  of  city  ordioances  as 
such,  aud  prusecutloos  Id  such  cases  as  gave  rise 
to  tbe  coDtroversy  Id  WavDC  County  v.  Detroit,  17 
Mich.  800,  and  Peonle  v.  Detroit,  18  Mich.  445, where 
the  proceedings  were  had  before  a  police  Justice 
OD  charges  which  were  put  under  bis  JurisdictioD 
directly  and  la  terms  by  the  charter  of  the  city  of 
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Detroit  which  was  a  state  law,  and  not  merely  by 
ordinances  passed  UDder  it,  aod  where  offensee 
agalDst  tbe  general  law  of  the  state  which  the 
court  held  did  not  cease  to  be  such  because  the 
dty  saw  lit  to  prohibit  them  by  ordlnaDce. 

Hintiesbto. 

The  term  *^orime**  or  ^^ublio  oireuse,**  as  used  In 
the  geDcral  laws,  is  not  uuderstood  as  referrlDg  to 
the  so-called  olTeDses  against  a  municipal  govero- 
mcDt.  State  V.  Lee,  28  Minn.  445,  460. 

City  ordinaDces  do  not  have  respect  to  tbe  guilt 
or  moral  turpitude  of  tbe  act  coDStitutlug  the 
offensercoDsidered  as  a  crime,  but  ODly  to  the  pur- 
poses of  a  police  regulation.   Ibid. 

Such  proceedlDgs  are  styled  crimical  even  where 
Id  fact  ODly  quasi  crimiDaL  The  offCDses  desf guat- 
ed  in  the  charter  as  ^'oflenses  agaiost  by-laws** 
come  to  be  placed  Id  commoD  usage  with  crlDies. 
and  public  offenses  under  the  coDstitutioDS  and 
laws  of  the  state.    State  v.  Lee,  mprcu 

Where  the  violation  of  a  cdty  ordiDanoe  was 
punishable  by  penalty  enforced  by  imprisonment, 
the  proceedings  being  in  the  Dsme  of  the  city  and 
criminal  Id  form,  they  were  said  to  be  really  quaal 
criminal,  the  offense  Dot  being  a  crime  against 
public  law.   ibid. 

Yet  it  has  been  held  that  the  term  inc!udes  any 
punishable  violatiOD  of  law,  the  doing  that  which 
a  peoal  law  forbids,  or  omIttiDg  to  do  what  it  com- 
manda:  aDd  heace  includes  all  violatiousof  muDlof- 
pal  ordinances  punishable  by  line  or  imprison- 
ment. State,  BricksoD,  t.  West,  48  MIdd.  147, 150; 
State  V.  GaotieDy,  84  MIdd.  L 

Id  State,  BricksoD,  v.  West,  42  Minn.  147, 150,  the 
expressions  of  the  court  in  the  prior  oases  of  State 
V.  Lee,  supra;  State  v.  Charles,  16  MIdd.  474, 476; 
State  V.  Ludwig,  21  MIdd.  202;  State  v.  Olesoo,  2t 
MlDD.  607, 612;  aod  MaDkato  t.  Araold.  86  Minn.  6SB, 
64,  all  of  which  support  the  dootrlue  that  such 
offcDses  are  not  strictly  crimes,  were  regarded  as 
mere  ohUer. 

A  muDicipal  ordiDaoce  is  as  much  a  law  for  thB 
protectioD  of  the  public  as  is  a  crimlual  statute  of 
the  state,  the  ooly  difference  being  that  the  one  Is 
designed  for  the  protection  of  the  muuioipaiity, 
and  the  other  for  the  protection  of  the  whole 
state,  aod  Id  both  cases  alike  the  puolshment  is 
imposed  for  the  vlolatioD  of  a  pabllc  law.  State, 
BricksoD,  V.  West,  supra. 

In  that  case  the  court  held  that  offenses  fOr  the 
violation  of  muDidpal  ordinanoes  to  which  a 
pcDalty  such  as  flue  or  imprisooment  was  attached 
as  a  punishment^  were  **criminal  offenses**  within 
the  meaniDg  of  the  provisions  of  IfinD.  CoDst.  arL  U 
I  7,  belDg  strictly  wlthio  the  deflDitioD  of 
*'crlmes  or  crimlDal  offeoses.**  the  court  beiug  of 
opinion  that  the  terms  **orinie,**  **offeDse,**  and 
''criminal  offenses**  were  all  synonymous  and 
ordiDarily  used  iDterobangeably  and  iDcluded  any 
breach  of  law  established  for  the  proteotioD  of  the 
public  as  distinguished  from  an  Inf rlDgement  of 
mere  private  rights  for  which  a  penalty  is  Imposed 
or  puDishmcDt  Inflicted  in  any  Judicial  proceeding. 

So,  it  was  further  stated  that  if  such  acts  are  not 
criminal  offeoses,  and  convictioDS  of  them  con- 
victions of  crime  within  the  meaning  of  tbe  Min-> 
nesota  Constitution,  then  uuder  art.  1,0  2,  of  the 
Constitution  forbidding  involuntary  servitude  in 
the  state,  otherwise  than  in  the  punishmeDt  of 
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Kribed  penalty  in  caw  of  violatlonB.  Bbould 
tbis  be  done,  it  would  be  eTident  tliat  no  pri- 
fate  peraon  could  proceed  to  enforce  an  ordi- 
naooe,  for  he  could  not  bring  the  action.  Bui 
tbe  fact  that,  following  tbe  modern  method8,a 
procedure  to  enforce  tbe  penalty  by  proceed- 
logi  quasi  criminal  has  been  adopted  in  the  city 
in  question,  affords  no  valid  reason  for  holding 


that  legal  proceedings  of  this  character  for  the 
enforcement  of  by-laws  should  not  still  be 
within  the  exclusive  control  of  the  muoicipal- 
ity,  or  why  private  citixens  should  now  have 
the  right  to  institute  prosecutioDS.  The  riola- 
tion  of  an  ordinance  affects  the  good  order  of 
the  municipality  in  its  pui)lic  and  official  capa- 
city, and  does  not  constitute  a  private  wrong 


artme  whereof  tbe  party  shovdd  have  been  duly 
ooQvfoted,  a  pefson  duly  oooTlcted  of  a  vtolatton 
of  a  maoicipal  ordinanoe  oould  never  be  kept  at 
haxd  labor  during  the  term  of  his  imprisonmeot« 
sad  tbe  poUoe  power  of  a  municipality  would  be 
deprtTed  at  what  bad  beeo,  from  time  immemorial. 
Its  most  eflHolent  and  salutary  means  of  preserving 
rood  order  and  eoforclnff  obedience  to  its  by-laws 
ts  well  as  proteotlnff  tbe  health  and  morals  of 
those  oonvloted  of  the  violation  of  suob  laws. 
Ststa.  BrloksoD,  v.  West,  tt  Minn.  1^,  ISL 

Offenses  against  ordinanoes  enacted  by  a  munkri- 
psl  corporation  In  tbe  ezerdse  of  their  leiritimate 
VtiOee  authority  for  the  preservation  of  tbe  peace, 
food  order,  health,  or  morals  of  the  community, 
tre  not  craerally  ooDSldered  to  be  criminal  cases 
in  tbe  proper  sense  of  tbe  term  **eriminal.**  and 
proeecuttona  tbereforare  not  **ortminal  proseon- 
tioDB**  wttbin  the  meaning  of  tbe  Oonstttution 
vblcb  refers  to  prosecutions  foroffenses  essentially 
criminal  under  tbe  general  laws  of  the  stale,  lian- 
kato  V.  Arnold,  8B  Minn.  6S,  Si. 

In  Slate  v.  Brown  (Minn.)  tt  N.  W.  881,  where  de- 
fendant waa  prosecuted  for  violation  of  a  dty 
ordinanoe,  it  was  beld  tbat  upon  appeal  In  such 
luits,  although  brougbt  in  the  name  of  tbe  state, 
tad  in  some  respects  quasi  criminal,  yet  as  the 
•tate  was  only  a  nominal  party,  costs  were  re- 
coverable aa  In  dvfl  actions  between  private  per- 
sons. 

From  the  opinion,  however,  in  tbe  principal 
esse,  it  would  seem  that  the  court  was  inclined  to 
Qphold  the  declBloos  In  the  earlier  cases  rather 
tban  those  in  tbe  later  ones,  aitbooffh  tliere  Is  a 
iroond  of  distinction  in  the  fact  that  the  main 
esse  Is  tbe  only  one  which  decides  tbe  question  of 
the  power  of  tbe  otty  to  control  tbe  prosecutions 
Qoder  its  ordinances  and  llz  tbe  conditions  of  socb 
ivosecutlons.  Thisisacaseof  first  impression  on 
that  point. 

lfisste<ppC 

In  Alexander  v.  Oreenyflle,  54  Hiss.  608),  a8B»  the 
defendant  was  prosecuted  before  a  Justice  of  tbe 
peace  fOr  Tlolatlng  a  town  ordinance,  by  ereot- 
faig  a  wooden  boildlnff  within  the  Are  llmlta  of 
the  dty  without  a  license.  Tlie  court  beld  that 
the  prooeedlnga  and  the  penalty  thereby  en- 
forced where  properly  conducted  In  tbe  name 
oftbetown  oonndland  not  of  tbe  state,  for  tbe 
ressoo  that  art.  Swllt,  of  tbe  state  Oonstttution  bad 
leferenoeto  crimlna]  proceedlnas  for  vlolatloiis  of 
the  laws  of  tbe  state,  and  not  to  the  reoovsfy  of 
psoaUties  for  violation  of  town  ordlnanoss. 


Ihe  definition  of  a  crime  as  given  In  tbe  esse  of 
fsnsas  V.  Clark,  66  Moi  586,  is  Inapplicable  to  a 
■ere  local  law  or  ordinance  passed  In  pursuance  of 
tod  in  subordination  to  tbe  freneral  or  pubtio  law 
for  the  promotion  and  preservation  of  peace  and 
food  order  In  a  particular  locality  and  enforced  by 
the  collection  of  a  pecuniary  penalty. 

The  violation  of  a  dty  ordinanoe  Is  not  a  crime. 
Rt  Louis  V.  St.  Louis  B.  Ck>.  80  Mo.  44,  58  Am.  Bepi 
& 

Neither  are  the  proceedings  thereunder  of  a 
orimloal  nature.    IMd. 

The  infraction  of  a  dty  ordinance  does  not 
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amount  to  a  crime,  but  only  to  that  which  irives  a 
city  the  right  to  proceed  for  tbe  collection  of  a  sum 
of  money,  because  of  tbe  violation  of  such  ordi- 
nance by  tbe  defendant.  St.  Louis  v.  Knox,  74  Mo. 
79, 8L 

While  the  prooeeding  by  the  dty  to  collect  a  fine 
for  tbe  violation  of  its  ordinanoes  has  some  of  tbe 
elements  of  a  criminal  prosocutloo,  yet  tbe  Mis- 
souri courts  have  uniformly  beld  It  to  be  a  dvil 
action.    De  Soto  v.  Brown,  44  Mo.  App.  148. 16S. 

Proceedings  by  Information  for  violation  of  an 
ordinance  in  relation  to  stock  yards,  proprietors, 
etc,  are  merely  dvU,  and  the  incidents  and  attri- 
butes thereto  merely  of  a  quasi-criminal  character. 
St.  Louis  V.  Knox,  supra. 

Bo,  a  prosecution  under  a  dty  ordinanoe  for  sdl- 
loa  Intoxicating  Itquors  without  a  license  is  civil 
in  Its  ft>rm  and  not  strictly  criminal  in  character, 
so  that  the  plaintiff  would  bare  the  right  to  appeal 
therefrom.  Klrkwood  v.  Autenrdth,  11  Mo.  App. 
SIK. 

And  an  action  to  reoover  a  penalty  for  a  Tioia- 
tlon  thereof  must  betreated  as  dvU  so  far  as  tbe 
plaintiff's  rljrbt  to  a  review  of  tbe  Judirmeot  is  con- 
cerned.  St.  Louis  v.Maroliel,9QMo.  476,  478. 

Ttie  action  taken  by  a  dty  for  tbe  violation  of  its 
ordinanoes  is  a  dril  rather  tban  a  criminal  one  for 
tbe  breach  of  a  dty,  not  a  state,  law,  and  does  not 
affect  and  Isnotaffeded  by  a  state  law  upon  the 
offense  In  question.   St.  Louis  v.  Yert,  84  Mo.  S04. 


Tbe  fact  that  the  offense  is  nmde  a  mlsdemesnor 
under  tbe  statute  of  the  state  does  not  prevent  a 
dty  from  providing  for  its  punishment  by  ordi- 
nance, provided  it  has  charter  power  to  legislate 
on  thesubjectb  De  Soto  v.  Brown,  44  Mo.  App.  148, 
IfiS. 

In  Kanaas  v.  CSark,  66  Mo.  688,  defendant,  proee- 
cuted  and  oonvloted  under  an  ordinanoe  for  keep- 
ing a  iramblins  table  contrary  thereto,  appealed  to 
tbe  criminal  oourt,  where  be  was  acquitted,  from 
which  acquittal  tbe  dty  appealed.  Tbe  court  held 
that  tbe  ylolation  of  tbe  ordinance  under  considera- 
tion could  not  be  regarded  as  a  crime,  inasmucb  as  a 
crime  was  an  act  committed  In  violation  of  a  pub- 
lic law  which  was  a  law  coextendve  with  the 
boundaries  of  tbe  state  which  enacted  it. 

In  tbat  case,  however,  there  was  a  dissenting 
opinion  by  Justice  Hougb.  who  looked  upon  tbe 
proceedings  as  criminal,  stating  that  the  legislature 
dechued  theorime,  and  tbe  dty  was  authorised  to 
punish  it  and  thereby  exerdsed  the  delegated  au- 
thority. 

In  Ex  parte  Klbuig,  10  Ma  App^  412,  tbe  defend- 
ant's hnpclsonment  for  the  nonpayment  of  a  fine 
Imposed  upon  bim  for  a  violation  of  an  ordinance 
of  tbe  dty  of  St.  Louis,  prohibiring  the  sale  of  lot- 
tery tickets,  was  objected  to  upon  the  ground  that 
such  imprisonment  was  contrary  to  1 4041  of  the 
Revleed  Statutes  of  the  state,  but  the  court 
stated  it  made  no  difference  whether  the  action  was 
dvil  or  criminal  In  form,  it  not  amounting  to  a 
dvil  action  within  the  meaning  of  such  section,  the 
operation  of  suob  section  being  confined  to  private 
dvU  suits  between  citizens  or  corporations,  such  as 
were  purely  and  exclusively  dvil  in  both  form  and 
purpose,  without  any  admixture  of  criminal  qual- 
ity. 

In  MarsbaU  ▼.Standard.  S4  Mo.  App.  108.  the  da. 
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to  the  individual  citizen.  The  inhabitants  of 
a  city  may  be  interested  in  the  enforcement  of 
all  ordinances,  but  few,  if  any,  can  care  what 
mode  is  pursued, — whether  complaint  mav  be 
made  by  any  person,  or  must  be  made  by  a 
policeman.  That  a  change  has  been  made  in 
the  mode  of  procedure,  and  instead  of  civil  ac- 
tions to  recover   the  penalty,    instituted,    of 


course,  in  the  name  of  the  municipality,  and 
wholly  within  its  control,  that  we  now  have 
quasi-criminal  proceedings,  brought  in  the 
name  of  the  state  by  express  charter  provision, 
has  not  affected  the  right  of  the  municipality 
to  still  retain  control  by  proper  leffisiation  if  its 
council  so  determines:  and  this  u  ihe  purpose 
and  effeot  of  the  requiiement  that  do  proeecu- 


fendant  was  ebarfred  with  a  violation  of  ihe  dty  or- 
dinance to  reference  to  the  resistance  of  ofBoer8,aod 
claimed  the  protection  of  1 12  of  the  Bill  of  Kiirbts, 
which  provides  that  felonies  must  be  prosecuted  by 
iodlctmeot  alone,  and  all  other  offenses  criminally 
by  indictment  or  Information.  The  court  held  that 
tne  charge  heiug  merely  the  violation  of  a  valid 
municipal  ordinance  the  prosecution  thereof  other- 
wise than  by  Indictment  or  information  did  not 
fall  within  the  section,  and  further  that  a  violation 
of  the  ordinance  set  outwas  not  to  be  regarded  a 
criminal  offense  In  the  sense  of  the  Constitution. 

Where  it  was  contended  'that  the  procce<ling  lie- 
ing  for  the  recovery  of  a  fine  was  necessarily  crim- 
inal, and  that  such  fine  must  be  recovered  either 
by  Indictment  or  information  conducted  la  the 
name  of  the  state,  and  that  therefore  the  suit,  pros- 
ecuted in  the  name  of  the  dty  and  without  infor- 
mation, was  void  and  gave  no  Jurisdiction,  it  was 
hek)  that  such  proceedings  were  not  within  1 12 
art.  2,  of  the  state  Constitution  of  1875,  and  that 
therefore  the  offense  was  not  strictly  criminal 
within  the  meaning  of  such  section.  Ex  parte  Holl- 
wedell,  74  Mo.  885. 

In  Edina  v.  Brown,  18  Mo.  App.  078,  defendant 
was  fined  for  violating  a  city  ordinance,  and  upon 
appeal  his  motion  to  dismiss  was  sustained  the 
original  summons  not  being  sworn  to.  The  city 
contended  that  the  suit  was  a  olvilone  for  the  ooU 
lection  of  a  debt  commenced  by  summons,  and  not 
by  warrant  or  arrest,  and  was  therefore  not 
governed  by  the  organic  law  of  the  corporation  as 
contained  In  Mo.  Rev.  Stat.  I  4888,  which  gives  the 
mayor  jurisdiction  in  all  offenfaee  against  the  city 
ordinances,  nor  by  1 4883,  under  which  all  prosecu- 
tions are  to  be  entitled  as  therein  stated,  and  miiA 
be  In  writing  and  sworn  to.  The  court  held  tbf<t 
guch  contention  was  wrong  and  that  the  statute 
must  be  complied  with.  In  this  case,  however, 
there  was  an  express  statutory  provision  which  was 
not  compiled  with. 

NebroukCL 
In  Brown  vine  v.  Cook,  4  Neb.  101,  the  case  origi- 
uated  in  the  police  court  of  the  city  on  a  com- 
plaint under  the  ordinance  of  the  city  against  the 
defendant  for  maliciously  breaking  the  property 
of  another.  The  court  held  that  under  the  ordi- 
nance whereby  a  fine  and  imprisonment  were  im- 
posed* the  proeeoutlon  was  a  public  proceeding, 
and  as  such  could  only  be  conducted  in  the  name 
of  the  people  of  the  state,  and  that  the  fact  that 
the  ordinance  Is  limited  in  its  operation  to  the  city 
made  no  difference,  as  the  primary  authority  which 
gave  to  It  validity  and  foroe  came  from  the  city 
and  found  expression  in  the  act  of  the  legislature 
under  which  the  city  was  organized,  and  therefore 
in  all  criminal  or  quasi  criminal  proceedings  before 
justices  of  the  peace  without  exccittlon  the  pro- 
ceedings must  be  conducted  in  the  name  of  the 
people  of  the  state. 

New  HampuMre, 

Where  the  burden  of  administering  justice  Is 
imposed  upon  counties,  cities,  ami  towns,  and  lines 
and  forfeitures  are  payable  to  iliera  as  the  repre- 
sentatives of  the  public,  to  aid  In  detni)lng  this 
part  of  the  expenses  of  civil  goverumetit,  the  case 
iHcks  all  the  indicia  of  a  dvll  action,  and  is  a  crim- 
inal proaecution.    State  v.  Steams,  81  N.  H.  108. 
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In  that  case  the  defendant  was  prosecuted  for  a 
breach  of  an  ordinance  of  the  city  regulating 
bowling  alleys,  and  it  was  held  that  the  proceeding 
was  not  civil,  but  crimloaL 

The  question  whether  a  legal  proceeding  is  to  be 
deemed  civil  or  criminal,  or  as  partaking  of  the 
nature  ot  dvU  or  criminal  proceedings,  is  to  be 
determined  by  the  consideration  whether  the  law 
is  designed  to  suppress  and  punish  a  public  wrong, 
an  Injury  aff^tlng  the  peace  and  welfare  of  the 
community  and  the  general  security,  or  whether  it 
is  desiimed  mainly  to  afford  a  remedy  to  an  indi- 
vidual for  an  Injury  done  to  his  person  or  property, 
and  upon  this  question  the  appropriation  of  the 
fine  or  penalty  has  a  t>earing,  since  if  it  Is  applied 
to  the  public  use  no  idea  can  be  entertained  that 
the  proceeding  Is  designed  as  a  remedy  for  a  pri- 
vate loss  or  injury,  though  it  may  sometimes  have 
a  diffeJkvot  tendency  where  the  amount  is  appro- 
priated to  the  use  of  a  suffering  party.    Ujid. 

The  adoption  of  a  course  of  prooeedloga  usually 
In  criminal  oases  alone  may  bear  upon  the  main 
question,  because  ordinarily  proceedings  adapted 
to  the  punishment  of  offenses  are  to  a  great  decree 
unsuitable  to  the  redress  of  private  interest  inas- 
much as  the  party  injured  has  no  exclusive  privi- 
lege to  institute  criminal  proceedings.  They  being 
equally  open  to  others,  he  has  no  oontrol  over  such 
public  prosecutions,  which  are  generally  managed 
by  the  public  authorities.  The  fines  and  penalties 
are  for  the  most  part  payable  to  others  and  liable 
to  be  remitted  by  the  proper  ofllcen  without  refers 
ence  to  his  wishes  or  his  interest.    /Md. 

Where  the  prosecution  Is  for  an  offense  made 
penal  by  a  dty  ordinance  because  of  Its  suppoeed 
evil  consequences  to  society,  it  has  no  relation  to 
any  Individual  wrong,  and  the  remedy  prescribed 
is  such  as  indicates  a  criminal  proceedings  it  is 
prosecuted  by  a  public  officer  as  part  of  his  official 
duty,  but  might  be  prosecuted  by  any  other  person 
as  well.  The  fine  is  payable  to  the  city,  but  not  to 
compensate  any  wrong  to  the  corporation,    lljfid. 

Yet  the  form  of  proceeding  by  complaint  is  not 
conclusive  that  the  case  is  of  a  criminal  nature, 
ibid. 

A  statutory  provision  prescribing  such  prooeed- 
ings  in  a  given  case  as  are  usually  made  appro- 
priate by  the  law  to  criminal  cases  Is  strong*  evidence 
that  the  oases  were  regarded  by  the  leglalature  as 
of  a  criminal  nature.    Ibtd. 

But  the  appropriation  of  a  line  or  penalty 
Imposed  In  a  given  case,  whether  it  be  to  the  state, 
county,  or  town,  or  to  a  corporation  or  individual, 
does  not  furnish  any  decisive  test  that  the  proceed- 
ing is  criminal  or  civil.    Ibid. 

New  Jeney. 

The  proceeding  by  action  In  its  ordinary  and 
limited  sense,  even  to  leoover  a  debt  or  penalty  for 
u  breach  of  an  ordinance,  la  radically  different 
from  the  quasi  criminal  process  terminating  in 
what  Is  tecliiitcally  called  a  "^conviction.**  Of  the 
hit  tcr  the  city  magistrates  as  such  have  jurisdiction; 
of  the  former  they  have  not.  Weeks  v.  Formatu 
16  N.  J.  U  237,  248. 

In  the  above  case  it  was  held  that  the  corpora- 
tion under  its  charter  had  no  power  to  create  an 
action  of  debt,  or  confer  judicial  power  upon  Its 
officers  by  ordinance. 

The  action,  though  penal,  is  not  criminal;  It  Is  a 


IM. 


STATB  ▼.   ROBITSHBK. 


tkm  of  the  ordinance  in  question  sball  be  com- 
meooed  except  upon  the  oomplaint  of  a  poHce 
officer.  And  it  is  also  to  be  noticed  that,  by 
the  terms  of  the  charter  (chap.  4,  %  6),  the  en- 
forcement of  the  ordiDances  is  as  much  within 
the  antbority  and  power  of  the  city  council  as 


is  their  enactment;  and  perhaps  thts  would  be 
so  ia  the  absence  of  ao  express  mot  of  power, 
unless  the  charter  expressly  provided  otherwise. 
It  would  seem  that,  under  a  power  to  enforce 
as  well  as  to  enact,  the  city  council  has  control 
over  and  can  direct  the  mode  and  manner  of 


drfl  suit  between  private  parties.  Pennsylvania 
B.  Co.  V.  New  Jersey  80c.  for  Prevention  of  Oruelty 
to  AolmalB,  89  N.  J.  L.  40a 

The  rule  that  oorreot  pleadings  require  that  tbe 
names  of  three  persons,  if  known  or  ascertainable 
al  the  oominenoement  of  a  suit,  should  be  stated  to 
the eomplaSnt,  and  tbat  ft  is  tbe  right  of  tbe  defeod- 
■nt  to  be  tof  ormed  of  tbe  particular  charge  against 
him,  and  tliat  tf  It  Is  discovered  at  tbe  trial  tbat 
the  names  were  linown  when  tbe  suit  was  insti- 
tuted, or  could  have  been  discovered  by  fair  effort, 
the  statement  amounts  to  a  fatal  variance  between 
tvennent  and  proof,  applies  to  all  criminal  pro- 
oeedinaa,  except  when  by  statute  such  variance 
between  the  afflrmance  and  proof  is  declared 
damat«rlal  or  amendable,  and  such  proceedings  to 
enforce  are  so  far  analogous  to  criminal  proceed- 
tngs  as  to  come  within  tbe  reasons  of  tbe  rule. 
State,  Greeley,  V.  Passaic,  tfN.  J.  L.  87,  98;  Rober- 
•on  V.  LambeitviUe,  88  N.  J.  L.  89. 

In  Brophy  v.  Perth  Amboy,  44  N.  J.  L.  817,  the 
proceedings  were  taken  under  the  charter  of  tbe 
etty  for  the  violation  of  its  ordinance  respecting 
the  oarrylng  on  tbe  business  of  innkeeper,  or  other 
bustneas  of  a  similar  nature,  without  a  license, 
vbich  imposed  a  oortaln  penalty,  half  of  which 
was  to  go  to  the  informer.  It  was  held  the  action 
was  a  QUI  fom  action  and  therefore  dvil  in  its  nature 
and  not  criminal. 

Where  an  act  incorporating  a  town  authorised  a 
pecuniary  penalty  for  the  violation  of  a  by-law  or 
ordinance  to  be  recovered  by  an  action  of  debt 
which  was  subject  to  the  general  rules  applicable 
to  sacb  actions  In  other  cases  in  all  matters  not 
fpecially  regulated  by  the  charter,  and  the  second 
section  of  a  supplemental  act  made  it  lawful  for 
the  common  council  to  pass  ordinances  enacting 
that  penalties  might  be  enforced  tjy  information 
•Dd  sununary  proceedings,  and  tbe  issuing  of  a 
warrant  for  the  apprehension  of  the  offender,  it 
was  held  tbat  upon  proceedings  by  way  of  mforma- 
tlon,  the  Justice  in  postponing  the  trial  bad  no 
right  to  take  recogniauioe  for  tbe  appearance  of 
the  defendant,  as  tf  it  were  an  prdinary  criminal 
proceeding.   State  v.  Zelgler,  88  N.  J.  L.  282, 867. 

Ifeio  York. 

In  Brooklyn  v.  deves,  Hill  ft  Denlo  Snpp.  281, 
Kveral  penalties  were  allowed  to  be  included  in 
ooe  declaration  and  recovered  In  one  suit  at  com- 
mon taiw  for  the  violation  of  an  ordinance  rsgu- 
laUng  public  markets. 

In  Wood  V.  Brooklyn,  14  Barb.  428,  481,  it  was 
held  that  the  violation  of  tbe  2d  seution  of  the 
ordlnanoe  prohibiting  the  sale  of  strong  or  splritu- 
oos  liquors  to  anyone  by  anyone  on  the  Sabbath* 
and  which  prohibited  the  sale  by  any  inkeeper  to 
Mi  lodgers  or  lawful  travelers,  was  neither  a 
breach  of  tbe  peace  nor  a  crime  or  misdemeanor, 
oor  an  infraction  of  1 N.  Y.  Bev.  Stat.  078, 189,  and 
therefore  an  arrest  made  on  a  Sunday  for  a  viola- 
tion thereof  was  illegaL 

North  Corolffio. 

Tbe  effect  of  N.  G.  Code,  i  3880,  as  well  as  1 78  of 
the  dly  charter  which  made  it  a  misdemeanor  to 
r*o]ate  an  ordinance  of  tbe  town,  apply  merely  to 
▼alid  ordinances,  and  therefore  if  the  ordinance  is 
oot  valid  it  cannot  be  so  enforced.  State  v.  Cren- 
ihaw,94N.a877. 

Ohio. 

Debt  was  the  only  form  of  action  recogniaed  by 
the  principles  of  the  common  law  for  the  recovery 


of  fines,  penalties,  and  forfeitures.  Markle  v.  Ak- 
ron, 14  Ohio,  fi87.  OOL 

Although  debt  Is  a  clvfl  action  it  Is  not  unf re- 
quently  brought  to  recover  penalties  for  the  viola- 
tion of  statutes.  Cincinnati  v.  Gwynne,  ID  Ohio, 
102.  198. 

While  it  may  be  true  that  the  violation  of  an  or- 
dinance is  quasi  criminal  yet  tbe  peualty  which 
results  from  such  violation  being  a  sum  of  money, 
tbe  remedy  Is  strictly  dvli.   Ifarkle  v.  Akron, 


Where  the  proceedings  were  taken  to  enforce  a 
city  ordinance  wbich  Imposed  the  collection  of  a 
special  tax  assessed  upon  real  estate  for  tbe  pur- 
pose of  state  improvement,  it  was  held  that  If  a 
penalty  had  been  imposed  for  such  nonpayment 
tbe  mayor  would  have  bad  Jurisdiction  of  the  case 
because  it  would  have  been  somewhat  in  the  nsr 
ture  of  a  criminal  proceeding,  but  tbat  Inasmuch 
as  nothing  more  was  required  than  tbe  tax  with 
interest  it  was  in  the  nature  of  a  city  proceeding. 
Cincinnati  v.  Gwynne,  supra. 

PmnstfiomiCa. 

Where  the  conviction  for  selling  liquor  on  a'Bon- 
day  except  for  medicinal  purposes  was  objected  to 
upon  the  ground  that  tbe  act  was  nnconstitntional, 
and  upon  the  further  ground  tbat  such  law  did  not 
give  the  defendant  tbe  right  to  trial  by  Jury,  and 
was  therefore  in  conflict  with  tbe  Constitution  of 
the  CTnlted  States,  the  court  stated  tbat  tbe  suit 
was  not  at  common  law,  but  a  erlminal  proceeding 
under  the  special  act  in  question.  Van  Swartow  v. 
Com.  24  Pa.  181, 188. 

Such  a  proceeding  Is  not  a  qui  tarn  action  but  a 
conviction  which  it  Is  proper  to  take  in  the  name 
of  the  commonwealth.    IhUL 

South  CarolintL 
In  Bx  parte  Schmidt,  24  S.  C  868^  the  court  stated 
that  offenses  against  ordinances  properly  made  in 
virtue  of  the  power  of  the  corporation  and  in  tbe 
exercise  of  its  legitimate  police  authority,  for  the 
promotion  of  the  peace,  good  order,  safety,  and 
health  of  the  place,  and  whicb  relate  to  minor  acts 
and  matters  not  embraced  in  tbe  pubUc  criminal 
sutotes  of  the  state,  are  not  usually  or  properly 
regarded  as  criminal,  and  hence  need  not  necessa- 
rily be  prosecuted  by  indictment  or  trial  by  jury. 


In  Hamilton  v.  Suite,  8  Tex.  App.  848,  846,  it  is 
stated  tbat  offenses  against  ordinances  properly 
made  in  virtue  of  tbe  implied  or  Incidental  power 
of  tbe  corporation,  or  in  the  exerolae  of  Its  legiti- 
mate police  authority  for  tbe  preservation  of  the 
peace,  good  order,  safety,  and  health  of  the  place, 
and  whicb  relate  to  minor  acta  and  matters  not 
embraced  in  the  public  criminal  statutea  of  the 
state,  are  not  usually  or  properly  regarded  as  crim- 
inal, and  hence  need  not  necessarily  be  prosecuted 
by  indictment  and  tried  by  a  Jury. 

Wiacongin, 

Wis.  Gen.  Stat.  chap.  16ft.  11 1, 2,  Bev.  Stat.,  declare 
that  in  all  oases  not  otberwlae  specially  provided 
for,  where  the  act  or  omission  was  not  a  misde- 
meanor, tbe  penalty  or  forfeiture  may  be  sued  for 
and  recovered  In  a  civil  action  in  tbe  name  of  tbe 
state,  and  shall  be  prosecuted  in  the  same  manner 
as  personal  actions.    Carter  v.  Dow,  18  Wis.  299. 

Penal  actions  for  such  violatlooa  of  munioipal 
ordioanoos  as  are  not  also  misdemeanors  are  o't*! 
actions.    Oshkosh  v.  Schwartz,  68  Wis.  488, 487. 
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Jam., 


enforcfng.  Within  the  express  grant  of  power 
to  enforce  there  is  certainly  i Deluded  the 
power  to  provide  the  method  of  enforcement. 


There  are,  of  course,  limitations  to  this  power. 
It  must  not  be  exercised  so  as  to  contravene 
the  Constitution  of  the  state  nor  any  matter  of 


In  tbe  above  case,  the  defendant  was  arrested 
upon  a  complaint  obarylnir  him  with  exhibiting  to 
public  view  for  gain  within  the  dty  a  theatrical  en- 
I  ertalnment  without  first  obtaining  a  lloeuae  there- 
i  or,  thuB  violating  a  city  ordinance.  The  question 
iiinde  was  as  to  costs,  and  turned  on  tbe  civil  or 
rnmlnal  nature  of  the  proceeding.  The  court 
iield  that  the  violation  of  such  an  ordinance  was 
not  a  misdemeanor  within  the  meaning  of  the  stat- 
in e  defining  a  misdemeanor  as  an  act  or  omission 
ixjnishable  by  fine  and  imprisonnksnt,  or  fine  or 
imprisonment;  and  farther,  that  tbe  word  **  fine** 
us  used  In  1 8294  of  the  Bevised  Statutes  of  Wiscon- 
Min  did  not  include  a  fine  imposed  by  a  municipal 
corporation. 

Tbe  mere  fact  that  the  prosecutions  were  in  the 
QHme  of  the  state  does  not  prevent  them  from  be- 
ing civil  actions.  Cbafin  v.  Waukesha  County,  fiB 
Wis.  468, 407. 

So,  an  action  under  tbe  statute  to  recover  a  pen- 
alty for  tbe  wilful  olMtruction  of  a  highway  is  a 
civil  action.  State  v.  Smith,  fi2  Wis.  184;  State  v« 
Hayden.  88  Wis.  868. 

So,  in  a  prosecution  for  violating  an  act  regulat- 
ing tbe  keeping  of  dogs,  the  proceedings  thereun- 
der should  be  enforced  by  civil  action  under  i  7, 
ohap.  175i,  Lews  I860.    Garter  v.  Dow,  supra. 

In  PlattevUle  v.  Bell  48  Wis.  488,  it  was  held  that 
the  failure  and  neniect  of  the  defendant  to  close 
bis  saloon  at  the  hour  prescribed  by  the  city  ordi- 
nance was  not  a  misdemeanor,  and  tluit  tbe  action 
brought  to  recover  the  fine  and  penalty  imposed 
for  a  violation  of  the  ordinance  was  a  civil  action. 

And  where  an  action  was  commenced  in  the  Jus- 
tice court  to  recover  a  statutory  penalty  for  ob- 
structing the  highway,  the  court  held  that  al- 
though the  action  was  commenced  in  the  name  of 
the  state,  yet  it  was  a  civil  one  and  not  uriminai, 
and  therefore  plaintiff  was  entitled  to  review  the 
verdict  thereof  upon  appeaL  State  v.  Hayden,  88 
Wis.  668. 

And  the  same  decision  was  rendered  in  State  v. 
Smith,  68  Wis.  184,  wbere  the  action  was  brougbt 
under  1 101,  ohap.  168,  Laws  1860,  being  fi  101,  chap.  19, 
Rev.  Stat.  1868,  to  recover  a  penalty  for  the  wilful 
obstruction  of  any  hlgbway,  or  the  filling  up,  or 
placing  any  obstruction  in,  any  ditch  constructed 
for  draining  tbe  water  from  the  highway. 

So,  in  Ctiafin  v.  Waukesha  County,  88  Wis.  468, 
467,  proceedings  for  violation  of  a  village  ordinance 
providing  for  the  arrest  of  all  persons  found  in  the 
streets  or  public  places  of  tbe  village  intoxicated, 
or  guilty  of  any  disorderly  conduct  calculated  to 
disturb  the  peaoe  and  quiet  of  the  inhabitants,  and 
providing  for  a  fine  for  such  as  should  be  proved 
drunk  and  disorderly,  and  imposing  imprisonment 
in  case  of  default  of  payment  thereof,  were  held 
civil  In  their  character,  and  not  to  amount  to  a  mis- 
demeanor subjecting  the  defendant  to  a  orlminal 
prosecution. 

Where,  at  the  time  of  tbe  commission  of  the  of- 
fense prohibited  by  the  city  ordinance,  there  was 
no  law  in  force  which  made  it  a  criminal  olTense  to 
use  wanton  or  obscene  language  within  the  cor- 
porate limits  of  the  city,  it  was  held  that  the  use  of 
the  language  gave  the  city  a  right  of  action  against 
the  offender  to  recover  the  penalty  prescribed,  and 
that  under  the  charter  of  the  city  an  action  to  re- 
cover such  penalty  might  be  commenced  either  by 
summons  or  warrant,  but  whether  commenced  by 
one  process  or  another,  tbe  pleadings  and  Judgment 
were  tbe  same,  and  either  case  was  nothing  more 
than  a  civil  action  to  recover  tbe  penalty.  Sutton 
V.  McCoonell,  46  Wis.  £60,  SnV. 

Where  the  action  is  purely  a  dvii  one  the  plain- 1 
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tiff  may  maintain  an  appeal  from  the  jadgment  of 
the  circuit  court.    Platteville  v.  Bell,  43  Wis.  488. 

When  a  dty  ordinance  prohibits  that  which  Is  a 
crime  or  misdemeanor  and  punisliable  at  common 
law  or  by  statute,  and  prescribes  a  penalty  for  its 
violation  by  fine  with  Imprisonment  on  default, 
the  sction  to  recover  such  penalty  is  quasi  crim- 
inal and  cannot  be  brought  on  plalntUTs  appeal  to 
the  supreme  oourt.  PiatievlUe  v.  MoKernan,  64 
Wis.  487. 

And  { b^  is  so  for  the  reason  that  the  statute  reg- 
u biting  and  governing  appeals  to  that  oourt  refers 
to  avU  actions  only.  Bosoobel  v,  Bugbee,  41  Wis. 
SO. 

So,  an  action  in  the  Justice  oourt  to  recover  a  pen- 
alty imposed  for  the  violation  of  a  dty  ordinance 
regarding  tbe  offense  of  fighting  and  threatening 
to  fight,  is  quasi  criminal  in  its  character,  and  there- 
fore the  court  cannot  require  tbe  payment  of  costs 
as  a  term  of  a  continuance,  a  different  rale  apply- 
ing than  in  civil  cases  in  respect  to  terms  of  con- 
tinuance.  Jhid. 

In  PlattevUle  v.  Bell,  mpfu^  the  oourt  distin- 
gulsbed  the  case  from  that  of  Boscubel  v.  Bugbee, 
ffupra,  upon  the  ground  tliat  in  the  latter  case  the 
defendant's  violation  of  the  ordinance  was  a  mis- 
demeanor, the  charge  being  fighting  and  threaten- 
ing to  fight,  and  tbe  violation  of*  an  ordinance  for 
the  protection  of  the  public  peaoe,  and  was  there- 
fore substantially  for  committing  an  affray  which 
was  a  misdemeanor.  The  action  was  therefore 
quasi  criminal,  and  therefore  an  appeal  would  not 
lie  from  the  Judgment  of  the  circuit  court  therein, 
while  in  the  former  case  tbe  offense  was  not  a  mis- 
demeanor, and  the  action  was  therefore  dvil  and 
appealable. 

Where  the  defendant  was  prosecuted  by  way  of 
warrant,  as  in  criminal  cases  for  the  violation  of  a 
city  ordinance  regulating  the  keeping  of  dogs,  tbe 
Wisconsin  statute  declaring  tliat  for  reeovery  of 
penalties  and  fortelturM  the  proceeding  should  be 
by  way  of  dvil  action  in  the  name  of  the  state,  it 
was  held  that  such  proceedings  by  way  of  warrant, 
though  in  form  criminal,  were  not  so  radically  de- 
fective as  to  be  collaterally  disregarded.  Garter  v. 
Dow,  18  Wis.  880l 

ITvomifia. 

In  the  case  of  Jenkins  v.  Cheyenne,  1  Wyo.  T^rr. 
887,  it  was  hdd  that  such  actions  were  dvU  in  theiz 
nature. 

The  ground  upon  which  the  oourt  based  its  opin- 
ion in  tbe  above  case,  was  that  under  the  Laws  of 
I860,  diap.  76i,  1 8,  a  criminal  action  was  one  prose- 
cuted by  the  territory  as  a  party  against  the  person 
charged  with  a  public  offense  for  the  punishment 
thereof,  and  that  under  1 0  every  other  was  a  dvil 
action. 

It  would,  however,  seem  that  under  1 4flS  of  the 
Bevised  Statutes  of  that  state  ed.  1887,  p.  180,  tbe 
poUoe  Justice  has  Jurisdiction  in  all  oases  arising 
under  town  ordinances,  and  the  practloe  in  such 
cases  must  conform  as  near  as  may  be  to  the  pro- 
visions of  the  Ji]stioe*s code ooncemingcomplaints, 
continuanoes,  and  appeals;  and  that  under  1 488  a 
person  convicted  before  such  Justice  shall  be  pun- 
ished by  fine  and  imprisonment  as  provided  by  the 
ordinance,  provided  that  the  fine  is  not  greater 
than  $100  or  tbe  imprisonment  for  more  than  three 
months,  a  Justice  having  power  to  punish  for  con- 
tempt as  a  Justice  of  the  peace  has  in  like  cases;  and 
under  i  484  appeals  from  such  Judgments  or  sen- 
tence must  be  taken  to  tbe  dlstrid  court  in  the  same 
manner  as  Is  now  provided  by  law  for  appeals  from 
Justices*  courts  in  criminal  cases,  and  shall  be  dealt 
with  by  the  courts  as  criminal  cases.  &  W, 


vm. 


State  t.  Robitbhbx. 


eommoD  right.  The  institutingof  an  action  or 
Dfooeediog  for  the  violation  of  a  maoidpal  by- 
ttw  by  a  private  party  is  not,  and  never  hat 
been,  a  matter  of  common  rigbt;  and  tbe  fallacy 
of  the  argument  of  connsel  for  reapondent 
liei  in  assuming  that  violations  of  municipal 
bf-lawa  are  strictly  criminal  acts,  and  are  al- 
vijs  so  treated.      That  it  was  within  the 


power  of  the  council  to  ordain  that  prosecu- 
tions under  the  by-law  in  question  should  only 
be  instituted  on  the  complaint  of  a  certain 
city  officer  we  have  no  doubt.  With  the  policy 
of  such  a  provision  we  have  nothing  to  do. 

Order  recfned,  and,  on  remanding  the  case, 
defendant  will  be  discharged. 


MASSAOHUSITTS  SUPREMB  JUDICIAL  COURT. 


Samuel  CABOT 
Hbwa  KINGMAN  €i  of 


(. 


.) 


1.  XiidiiTy  to  land  vnder  tho  oarlkeeof 
which  thero  In  quicksand  containioff 
much  water  bydigirioff  a  sewer  trenob  Id  the 
street  Id  front  of  tc,  thus  removing  its  lateral 
snppoit  and  permitting  tbe  quIdEsand  and  water 
to  run  into  tbe  tienob  from  wbtcb  they  are  re- 
moved by  pomps,  in  conaequenoe  of  whieb  the 
surface  of  the  land  cracks  and  settles  and  tbe 
buildings  thereon  are  injured,  will  render 
tbe  sewer  commissioners  to  whom  the  nature  of 
tbe  sou  was  or  oujrbt  to  have  been  known  liable, 
where  they  made  the  contract  for  dlRglng  the 
•ewer  trench  without  requiring  tbe  contractor  to 
take  unusual  and  extraordinary  precautions  to 
prevent  such  injury. 

2«  A  person  emplosrln^  a  contractor  to 

do  an  act  the  doing  of  which  casts  on  him  a 
duty  oaonot,  by  delegating  it  to  the  contractor, 
escape  from  the  responsibility  attaching  to  him 
to  see  that  duty  performed* 


(SiDiiiMi^  JEiMMnttOfi*  and  laOiiropt  JJn  MmmiL} 
aniielB,U0D 

EXCBFTIONS  by  plaintiff  to  mlinici  of 
the  Superior  Court  for  Suffolk  County 
directing  a  Terdici  for  defendant  in  an  action 
to  recoTer  damages  for  injuries  to  property  by 
constmcting  a  aewer  in  the  street  In  front  of 
it  in  such  a  manner  as  to  undermine  It  and 
cause  it  to  crack.    Suttainsd. 

The  facta  are  stated  in  the  opinion. 

ifofrt.  Moorfleld  Stor^jr  and  Hearj  B. 
Cabot  for  plaintiff. 

Mr.  WllUana  D.  Tnm«r,  for  defendant: 

There  has  been  no  appropriation  of  the 
plaintilTa  property  to  a  public  use  within  the 
meaning  of  the  Declaration  of  Rights,  art.  10. 
p  Dodffe  ▼.  Emx  County  OomtM.  8  Met  880; 
OaUender  ▼.  Mar9h,  1  Pick.  418;  Narihim 
Tranap.  (h.  ▼.  Chicago,  i»  U.  8.  686,  86  L.  ed. 

m. 

FieUU  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  does  not  appear  that  any  portion  of  the 
plaintiifa  land  was  taken  by  tbe  defendanta. 


They  took  the  right  to  oonstmct,  operatSb  and 
forever  maintain  an  underground  main  sewer, 
etc,  in  a  part  of  Marginal  atreet,  a  public  street 
or  highway  in  the  city  of  Chelsea  The  plain- 
tiff did  not  offer  to  proTe  that  he  owned  the 
fee  of  the  soil  in  the  street  where  the  right  to 
construct  the  sewer  wss  taken.  But,  even  if 
he  owned  the  fee,  it  was  in  effect  decided  in 
C/telsea  Dye-Uovse  A  L,  Co.  y,Com,  164  Mass. 
360,  that  by  the  taking  no  additional  serv- 
itude was  imposed  upon  the  land  under  the 
highway,  and  that  no  right  of  any  sort  was 
taken  in  the  plaintiff's  land.  The  plaintiff  of- 
fered to  prove  that  he  oWned  and  was  in  pos- 
session of  land  on  said  Marginal  atreet.  with 
certain  brick  buildings  standing  therein,  along 
the  line  of  the  street;  that  the  defendants  made 
a  contract  with  one  Orin  P.  Roberts  to  con- 
struct the  sewer  opposite  the  plaintiff's  premises 
and  that  Roberts  constructed  it  according  to 
the  terms  of  tbe  contract  with  due  care;  that 
the  soil  there  consisted  of  about  8  f<*etof  gravel 
filling  upon  about  10  feet  of  peat  and  silt,  be- 
low wht'h  waa  very  fine  sand  and  silt,  or 
quicksand;  that  tbe  average  depth  of  the  trench 
was  about  26  feet,  and  the  average  width  on 
top  about  14  feet,  and  on  the  bottom  about  12 
feet.  The  plaintiff  also  offered  to  prove  that 
in  this  sand  waa  a  great  deal  of  water;  that  the 
trench  was  kept  free  from  water  by  means  of 
buckets  and  pumps;  that  large  quintities  of 
the  plaintiff's  soil  were  removed  by  this  means, 
so  that  the  surface  of  his  premises,  being  de- 
prived of  its  subiaoent  and  lateral  support, 
cracked  and  settled,  and  his  buildings  were  in- 

iured;  that  the  defendanta  knew,  or  ought  to 
lave  known,  what  waa  the  nature  of  the  soil, 
and  that  the  construction  of  tbe  sewer  in  the 
manner  provided  for  in  the  contract  would 
necessarily  result  in  injuring  the  plaintiff's  prop- 
ertv  in  the  manner  described,  imleas  unusual 
and  eztimordinary  precautions  were  taken;  and 
that  they  were  negligent  in  making  the  contract 
without  requiring  the  contractor  to  take  un- 
usual and  extraorainary  precautions  to  prevent 
such  inJuTj.  Whatever  may  be  true  of  per- 
colating waters,  we  think  that  the  defendants 
had  no  right  to  take  awav  the  soil  of  the  plain- 
tiff in  land  which  they  had  not  taken  under 
the  statutes,  and  that  it  is  immaterial  that  the 
soU  was  removed  by  means  of  pumps  from 
the  trench  into  whidi  it  had  fallen  by  iu  own 
weight,  or  had  been  carried  by  percolating 


HOBL-Tlie  above  case  makes  a  novel  addition 
to  the  subject  of  lateral  support  for  boildiogs.  For 
prior  autfaortties,  see  Snlllvao  ▼.  Zeiner  (Oal.)  20  Lb 

38L.R  A. 


B.  Ajpn/K  and  noU;  see  also  the  ease  next  foOow- 
inv,  Gildersleeve  v.  Hammond  (Mich.)  post,  IB. 


«6 
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Junk, 


water.  We  arc  unable  to  distiDguish  the  case 
from  oDe  wbere  the  soil  falls  Id  from  the  sur- 
face io  consequeuce  of  an  ezcaTation  in  the 
adjoiuine  laud.  The  plaintiff,  if  the  facts  be 
as  be  o^red  to  prove,  has  been  depriyed  of 
the  lateral  support  to  his  land,  in  consequence 
of  which  the  quicksand  has  run  from  under 
the  surface  of  bis  land  into  the  trench,  and  bas 
been  removed  by  means  of  pumps,  and  thisbas 
caused  tbe  surface  to  settle  and  crack.  It  was 
the  duty  of  tbe  defendants  to  prevent  this  in 
M)me  manner,  if  they  did  not  take  the  plain- 
tiff's land. 

Tbe  defendants,  in  the  brief  of  their  coun- 
sel, as  we  understand,  concede  that  thestatutiies 
under  wbicb  tbe  risrbt  to  construct  ibe  sewer 
in  Marginal  street  was  acquired  make  no  pro- 
vision fur  tbe  payment  of  such  damages  to 
land  as  tbe  plaintiff  offered  to  show.  Tbis 
tteems  to  result  from  the  decision  in  Chelsea 
Dye-Houie  dt  L,  Co.  v.  Ctmi.  supra,  in  Lincoln 
V  Com.  164  Mass.  1.  and  in  Id.,  164  Mass.  S68. 
Tbe  cases  of  Trotebridge  v.  Rrooldine^  144  Mass. 
189;  Parker  v.  Boston  dli.  Bailroad,  8  0usb. 
107,  60  Am.  Dec.  700:  and  Dodffey.  Essex 
County  Comrs.  8  Met.  880,— were  decided  un- 
dnr  statutes  materially  different,  as  to  damages, 
from  Stat.  18«*0,  cba'p.  489,  under  which  the 
defendants  in  tbe  case  at  bar  acted.  Tbe  stat- 
utory provisions  as. to  damages  in  each  of 
those  cases  appear  in  tbe  opinion  in  each  case. 
In  tbe  present  case  tbe  plaintiff's  rights  and 
tbe  defendants'  liability  must  be  determined 
by  tbe  common  law.  The  extent  of  tbe  right 
in  tbis  com m*0D wealth  of  a  land  owner  to  the 
lateral  support  of  adjoining  land  was  consid- 
ered in  Qilmore  v.  DriseoU,  123  Mass.  109, 28 
Am.  Rep  812.  Tbe  contention  of  the  defend- 
ants is  tbat,if  there  is  any  liability, Roberts,  tbe 
contractor,  is  alone  liable.  It  is  not  clear  that 
by  tbe  terms  of  tbe  contract  the  defendants,  act- 
ing through  their  chief  engineer,  did  not  retain 
such  control  over  tbe  manner  of  constructing 
tbe  sewer  as  to  render  themselves  liable  for  in- 
juries to  third  persona  resulting  therefrom, 
within  tbe  principle  of  tbe  decisioD  in  Linns- 
han  ▼.  UoUins,  187  Mass.  128,  60  Am.  Rep. 
287.  But  whether  this  is  so  or  not,  assuming 
tbe  offer  of  proof  to  be  true,  we  think  that  the 
defendants  are  liable  if  the  result  of  what  has 
been  done  in  the  proper  performance  of  the 


contract  has  been  to  remove  the  soil  from  tbe 
plaintiff's  premises,  to  his  injury.  In  DalUm 
V.  Angus,  L.  R.  6  App.  Cas.  740,  829,  Lord 
Blackburn  states  the  law  as  follows:  **£ver 
since  (hia/rman  v.  Burnett,  6  Mees.  &  W.  499. 
it  has  been  considered  settled  law  that  one  em- 
ploying another  is  not  liable  for  his  collateral 
negligence  unless  tbe  relation  of  master  and 
servant  existed  between  them.  So  that  a  per 
son  employing  a  contractor  to  do  work  is  not  lia- 
ble for  the  negligence  of  that  contractor  or  bis 
servants.  On  the  other  band,  a  person  caustne 
something  to  be  done,  tbe  doing  of  which  casts 
on  him  a  duty,  cannot  escape  from  the  respon- 
sibility attaching  on  him  of  seeing  that  duty 
STformed  by  delegating  it  to  a  Cf^ntractof. 
e  may  bargain  with  the  contractor  that  be 
shall  perform  tbe  duty  and  stipulate  for  an 
indemnity  from  him  if  it  is  not  performed, 
but  he  cannot  thereby  relieve  himself  from 
liability  to  those  injured  by  his  failure  to  per 
form  it.  Bole  v.  Sittinghoums  dt  8.  R.  Co.  6 
Hurlst.  ft  N.  488;  Pickard  v.  Smi^,  10  C.  B. 
N.  8.  478:  Tarry  v.  Ashion,  L.  R.  1 Q.  B  .  Div. 
814."  See  Hughes  v.  Perdwl,  L.  R.  8  App. 
Cas.  443:  Ano^v.  PeaU,  L.R.  1  Q.  B.  Div. 821; 
HnrdaksTY.IdU  Disi.  Council  [1896]  1  Q  B. 
885;  Harding  v.  Boston,  168  Mass.  14;  Blessing- 
ton  T.  Boston,  168  Mass.  409;  Woodman  v. 
Metropolitan  B.  Co.  149  Mass.  886,  4  L.  R  A. 
218.  In  the  opinion  of  a  maioHty  of  the 
court  the  presiding  justice  could  not  properly 
rule  on  the  plaintiff's  offer  of  proof  that  the 
action  could  not  be  maintained,  and  the  ex- 
ceptions should  be  sustained.  It  is  unneces- 
sary now  to  consider  the  rule  of  damages  if 
the  action  can  be  maintained. 

Justices  Holmes,  Enowlton,  and  La- 
throp  are  of  a  different  opinion  from  that 
herem  expressed.  Apart  from  other  dif- 
ferences, they  think  that  the  withdrawal  of 
the  support  or  barrier  of  soil  to  subterranean 
water  is  not  a  wrong,  even  If  the  adjoining 
land  subsides  {PoppiUwU  ▼.  Hodkinson,  L.  R. 
4Exch.  248).  and  that  the  support  of  quick- 
sand which  flows  80  freely  as  to  be  raised  by 
a  pump  ought  to  follow  thatanalogr^  They 
are  inclined  to  regard  the  best  disunction  as 
that  between  tbe  support  of  liquids  and  the 
support  of  solids. 

Jixe^tions  sustained. 


MICHIGAN  SUPREME  COURT. 


Mary  I.  GILDERSLEEyB 
Jnlia  HAMMOND  et  al,  Pffs.  in  Brr. 


<. 


.Mloh.. 


.) 


1.  One  ezeaTatiiifl^  on  hin  own  land  who 

takes  DO  precaution  to  prevent  tbe  cavinff  tn  or 
hto  Deiffbbor*B  land  wQl  be  liable  for  damage 
caused  by  such  absence  of  precaution  to  a  buUd- 


iug  drawn  Into  tbe  excavation,  but  which  did  not 
by  Its  pressure  cause  tbe  land  to  fall. 

8.  The  owner  of  a  bwllillng  In  relioTed 
ttonk  responsibility  for  tbe  protection  of  It 
from  the  effects  of  ao  excavation  on  a  neiirhbor- 
Injr  lot  by  the  promise  of  the  one  making  tbe 
excavation  to  protect  tbe  building. 

8.  XAmhUitj  Ibr  eanslB^  the  fUl  of  a 
bnildlns^  ^  removlDir  tbe  soil  from  Its  owners 
lot  on  whioh  It  stands  cannot  be  escaped  by 


Nora. —For  the  law  of  lateral  support  as  applied  i  L.  R.  A«  780;  also  the  case  of  Oabot  v.  Kincmaa 
to  buildings,  see  note  to  SulUvan  v.  Zeiner  (OaL)  80 1  (MassJ  ante,  4& 

88  Ii.  R.  A. 
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^bMrgtog  the  owner  with  odntrflmtorjr  neitUgenoe 
IB  fillliiff  to  proteot  it. 

(]la7  2B,llML) 

ERROR  to  the  Circuit  Court  for  Calhoun 
County  to  review  a  Judgment  in  favor  of 
plaintiff  In  an  action  brought  to  recover  dam- 
tges  for  Injuries  to  a  building  on  plaintiiTa 
land  by  reason  of  an  excavation  upon  defend- 
ants' aojoining  land  of  a  cellar  for  a  building. 

AffitfMdm 

Statement  by  Ormnt^  J. : 

Plaintiff  and  defendants  were  the  owners 
of  adjoining  lots  in  Battle  Creek,  situated 
in  the  business  part  of  the  city.  Plaintiff 
had,  several  years  ago,  erected  a  building 
upon  her  lot,  the  lower  part  of  which  was 
occupied  as  a  store  by  a  tenant,  and  the  upper 
portion  bv  other  tenants.  Plaintiff  haa  no 
cellar  unaemeath  her  building,  and  it  stood 
upon  a  atone  wall  sunk  into  the  earth  to  a 
depth  of  from  20  to  24  inches,  and  from  12 
to  18  inches  above  the  surface,  and  bnilt 
lufflciently  strong  to  support  the  structure 
above  it,  which  was  a  balloon  frame  veneered 
with  brick.  It  had  stood  there  in  safety  for 
several  years.  It  was  built  4i  feet  from  the 
division  line  between  their  lots.  Defend- 
anU*  lot  was  at  that  time  vacant.  In  1898 
the  defendanta,  desiring  to  erect  a  building 
upon  their  lot,  with  a  cellar  underneath, 

Srooeeded  to  excavate  for  that  purpose  to  the 
epth  of  between  7  and  8  feet,  close  to  the 
Hoe.  The  soil  waa  sandy  and  gravelly,  with 
little  adbeaive  power,  and,  as  the  excavation 
went  down,  plaintiff's  soil  caved  into  the 
excavation.  Defendants  took  no  steps  to  pre- 
vent the  soil  from  caving  in,  or  to  protect 
plaintiff's  building.  Tliey  excavated  the 
whole  length  of  the  building,  permitting  the 
loil  to  cave  in.  According  to  its  natural 
tendency,  it  had  fallen  away  from  andemeath 
the  foundation  wall.  In  consequence  of  this 
the  foundation  under  plaintiff*s  building 
was  undermined,  and  a  portion  of  the  side 
of  the  building  fell  out,  causing  considerable 
damage.  The  defendanta  were  cognizant  of 
the  oanger.  So,  also,  waa  the  plaintiff, 
whose  evidence  aupported  the  claim  that 
defendants  promised  to  protect  her  building. 
This  is  an  action  apon  the  case,  to  recover 
dam^es  f<»r  injury.  The  declaration  alleges 
that  Mt  is  the  dutv  of  the  defendants  to  use 
due  and  reasonable  care  and  dili|renoe  and 
to  excavate  on  their  said  premises  In  a  care- 
fal,  akilful,  and  prudent  manner,  and  to  use 
all  proper  means,  and  to  take  and  exercise 
all  reasonable  precautions,  to  keep  the  soil 
from  caving  away  and  from  sliding  off  from 
nid  premises  into  said  excavation,  and  to 
avoid  weakening  or  undermining  the  founda- 
tion of  said  building,  and  from  injuring  her 
said  lands,  and  from  destroving  the  walls, 
and  from  injuring  the  buildings  aforesaid 
thereon  situated,  and  to  prevent  all  unavoid- 
able interference  in  the  use  and  occupation 
thereof,  and  to  save  the  plaintiff  from  loss 
and  permanent  injury  to  the  premises.  **  Ver- 
dict and  judgment  were  for  the  plaintiff. 

Meurs.  Hvlbert  ft  Meehem*  for  plain- 
tilb  in  error: 
A,  owning  land,  without  buildings,  has  a 

B8L.R.  A. 


natural  right  of  lateral  support  for  his  land 
from  the  adjoining  land,  and  if  his  neighbor 
excavates  the  adjoining  land  and  A's  land  falls, 
A  has  an  action  even  though  the  excavation 
was  not  done  carelessly  or  unskilfully. 

2  Washb.  Real  Prop.  880. 

This  natural  right  does  not  extend  to  arti- 
ficial weight  put  on  the  land,  and  if  plaintiff 
puts  her  house  on  or  near  the  verge  of  her  own 
land  she  has  no  natural  right  of  lateral  support 
for  the  building. 

Ibid, 

The  degree  of  care  which  Hammond  must 
exercise  in  excavating  is  only  ordinary  care. 
If  plaintiff  knew  that  the  excavation  was  to  be 
and  wss  being  made,  and  he  did  use  ordinary 
care,  and  the  building  was  injured,  the  defend- 
ant is  not  liable,  for  plaintiff  should  have 
protected  her  own  building. 

Ixuaia  V.  Uolhrook^  4  Paige,  169,  25  Am. 
Dec.  624;  DorHtp  v.  Rapp,  72  N.  Y.  807, 
Keteham  v.  Newman,  141  N.  Y  206,  24  L.  R. 

A.  102;  Gilmore  v.  DristaoU,  122  Mass  199,  23 
Am.  Rep.  812;  Sehulte  v.  Bsfen,  58  N.  J.  L. 
442, 18  L  R.  A.  669;  Larton  v.  Metropolitan 
Street  B.  Oo.  110  Mo.  284,  16  L.  R.  A.  880. 

Inasmuch  aa  the  law  only  requires  "ordi- 
nair"  care  of  Hammond,  he  was  not  obliged 
to  do  extraordinary  things;  he  waa  not  bound 
to  increase  his  own  expense  t)y  building  his 
wall  in  sections  or  weaken  his  wall  by  such 
a  course 

Oharim  v.  Rankin,  22  Mo.  666,  66  Am. 
Dec.  642;  Lanon  v.  Metropolitan  Street  R.  Go. 
iupra;  12  Am.  &  Eng.  Enc.  Law,  pp.  987, 988. 

It  is  very  doubtfuiif  the  common  law  rule 
of  an  "ancient  wall"  is  the  law  in  this  coun- 
tiy. 

Oilmore  v.  DrieeoO,  123  Mass.  207,  28  Am. 
Rep.  812;  Riehart  v.  BeaU,  7  Watts,  460,  82 
Am.  Dec.  779;  Washb.  Easements  &  Servi- 
tudes, 8d  ed.  *551.  g  12;  Smith  v.  Bardeetp, 
81  Mo.  411:  Eadi  v.  Qaim,  68  Mo.  App.  586. 

If  the  plaintiff  did  not  properly  construct 
her  wall  and  building  and  as  a  consequence  or 
material  cause  of  such  faulty  construction  her 
wall  and  building  fell,  and  even  if  defendants 
in  the  excavating  fell  short  of  ordinary  care, 
so  long  as  they  were  not  actually  .wanton 
wilful,  or  reckless  in  such  excavation,  they 
cannot  be  held  liable  for  the  damage  to  the 
wall  or  building. 

Richardi  v.  fietere,  70  Mich.  290:  Talleif  v. 
Courter,  93  Mich.  478;  Wilson  v.  Michigan  0. 

B.  Co.  94  Mich.  25;  Riehter  v.  Harper,  95 
Mich.  228. 

The  degree  of  negligence  which  must  exist 
in  order  to  overbalance  contributory  negli- 
gence must  be  "wanton,  wilful,  or  reckless." 

Matta  V.  Chieago  db  W,  M.  R  Co  e»  Mich. 
118;  Biack  v.  I^niitee  (Mich.)  2  Det.  L.  N. 
691. 

The  contributory  negligence  of  the  plaintiff 
aa  shown  by  her  own  testimony  and  her  own 
witnesses  alJsolutely  defeats  her' recovery  as  to 
all  but  the  mere  earth,  the  difference  in  the 
value  of  her  lot  by  reason  of  Its  loss  of  support. 

8  Sutherland,  Damages,  418;  12  Am.  <&  Eng. 
Enc.  Law,  p.  989. 

Mr,  John  C.  Pattersoiit  with  Mevre,  L. 
E.  Clawson  and  Fred.  M«  Waidlei^hf  for 
defendant  in  error: 

The  defendants  in  this  case  while  excavating 
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their  cellar  along  the  plaintiff's  line  were  attder 
legal  obligations  to  provide  proper  temporary 
lateral  supports  in  order  to  avoid  all  liability 
for  injuries  to  the  laod. 

ThedefeudaDta  were  wrongdoers  and  thereby 
made  themFelyes  liable  to  the  plaintiff  for 
injuries  to  this  parcel  of  land  in  removing  the 
natural  lateral  support. 

Oilmare  v.  DriKoU,  123  Mass.  308,  38  Axxu 
Rep.  812. 

The  defendants,  as  the  adjoining  owners  of 
the  plaintiff's  premises  in  question,  were  under 
legal  obligation  to  provide  proper  temporary 
lateral  supports  to  prevent  her  soil  from  cav- 
ing, while  they  were  excavating  their  ceUar 
along  the  line,  and  thereby  protect  her  build- 
ing as  well  as  her  land.  Sic  vtere  tuo  ut 
alien  urn  non  kecUu. 

Cooley,  Torts,  660. 

If  the  defendants  were  guilty  of  gross  negli- 
gence, contributoiT  negligence  on  the  part  of 
the  plaintiff  woula  not  prevent  a  recovery. 

Pouwrnenter  v.  Grand  Rapids  dt  L  A  Co, 
68  Mich.  557;  Cooley.  TorU,  674. 

The  defendants  were  guilty  of  reckless, 
wanton,  malicious,  and  wilful  negligence  in 
this  case  and  contributory  negligence  would 
not  prevent  a  recovery  for  the  injuries  received. 

Matta  V.  Chicago  dh  W,  M.  H.  Co.  69  Mich. 
118. 

The  fact  that  one  has  carelessly  put  himself 
in  a  place  of  danger  is  never  an  excuse  for 
another  purposely  or  recklessly  injuring  him. 
Even  the  criminal  is  not  out  of  the  protection 
of  law  and  is  not  to  be  struck  down  with 
impunity  by  other  persons. 

C'ooley.  Torts,  674. 

The  following  Muthorities  sustain  the  plain- 
tiff's legal  contention: 

Buskirk  v.  Strickland,  47  Mich.  889;  Wykei 
V.  Ringleberg,  49  Mich.  567;  Panton  v.  HoUand, 
17  Johns.  92, 8  Am.  Dec.  869;  Dorrity  v.  Bapp, 
72  N.  Y.  810;  Foley  v.  Wyeth,  2  AUen,  181, 
79  Am  Dec.  771;  Oilmore  v.  DritcoU,  122 
Mass.  199,  28  Am.  Rep.  812;  Oharlen  v.  Ran- 
kin, 22  Mo.  666,  66  Am.  Dec.  642;  Baltimore 
d  P.  R.  Co.  V.  Reaney,  42  Md.  117;  Quincy  ▼. 
Jones,  76  HI.  281,  20  Am.  Rep.  248;  Dodd  v. 
Bblme,  1  Ad.  A  El.  498;  Washb.  EasemenU 
&  Servitudes,  g  1,  chap.  4;  18  Am.  L.  Reg.  N. 
S.  529. 

Orantt  J.,  delivered  the  opinion  of  the 
court : 

The  precise  questions  involved  appear  not 
to  have  been  decided  by  this  court.  The 
questions  are :  (1)  What  rights  does  a  land 
owner  possess,  in  excavating  close  to  his 
neighbor's  line?  (2)  What  duty  does  he 
owe  to  his  neighbor,  and  what  means,  if 
any,  must  he  take  to  protect  the  soil  of  his 
neighbor  and  prevent  it  from  caving  in  ?  (8) 
Under  what  circumstances,  if  any.  Is  such 
land  owner  responsible  for  damages  to  the 
superstructure  erected  on  his  neighbor's  lot? 
The  defendants*  positions  are  thus  summa- 
rized: (1)  Plaintiff's  building  was  in  a 
business  part  of  the  city.  She  was  therefore 
bound  to  know  that  improvements  would  be 
made  upon  the  adjoining  vacant  lot,  and  was 
bound,  in  law,  to  so  construct  her  building 
as  to  allow  such  improvements  to  be  made 
in  the  ordinary  way. 
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I  plaintiff  was  entitled  to  the  natural  riffht  of 
ateral  support  for  her  land  from  ibe  adjoin- 
ing land,  and,  if  her  land  fell  in  consequenoe 
of  such  excavation,  she  had  an  action  against 
the  defendants,  although  the  excavating  was 
not  done  carelessly  or  unskilfully.  (8) 
This  natural  right  does  not  extend  to  the  ar- 
tificial structures  placed  upon  the  land,  and, 
if  the  plaintiff  erected  her  house  on  or  near 
the  verge  of  her  land,  she  had  no  natural 
riffht  of  lateral  support  for  the  building. 
Plaintiff  bases  her  claim  upon  the  familial 
le^ral  maxim,  **8ie  utere  tuo  ut  aiienum  non 
laadas,^  insisting  that  this  maxim  applies  to 
the  case  where  one  mav,  by  the  exercise  of 
ordinary  care  and  prudence,  so  use  his  own 
as  not  to  cause  injury  to  another.  The  court 
instructed  the  jury  as  follows :  *^  The  adjacent 
owner  may  excavate  his  own  land  for  such 
lawful  purposes  as  he  sees  fit,  provided  he 
digs  with  ordinary  care ;  and  If  in  so  doing 
the  earth  gives  way,  and  a  house  upon  the 
adjacent  land  falls  by  reason  of  the  addi- 
tional weight  placed  upon  the  natural  soil, 
he  is  without  remedy,  provided  the  adjacent 
owner  used  ordinary  skill,  care,  and  dill- 
eence  in  digging  the  excavation,  and  has 
used  reasonable  means  to  protect  the  adjacent 
lands  and  buildings  from  falling  into  toe 
excavation."  This  was  the  groundwork  of 
the  charge,  and  we  need  not  state  it  more 
fully. 

The  defendants'  first  proposition  Is   un- 
doubtedly a  correct  statement  of  the  law. 
Chancellor  Walworth,  in  Lasala  v.  Holbrooke 
4  Paiffe,  169,  25  Am.    Dec  524,  thus  sUtes 
the  rule:  ''I  cannot,  therefore,  deprive  him 
[mv  neighbor]  of  this  right  bv  erectine  a 
building  on  my  lot,  the  weight  of  which 
will  cause  vkj  land  to  fall  into  the  pit  which 
he  may  dig.  In  the  proper  and  legitimate  ex- 
ercise of  his  previous  right  to  improve  hia 
own  lot."     Jfon  sequitur  that  the  excavator 
may  dig  his  pit  so  close  to  his  neighbor's 
line  that  his  aajacent  land  will  fall  into  it, 
and,  as  it  falls,  draw  It  away,  and  continue 
this  process  until  several  feet  in  width  have 
cavea  off,  and  undermined  a  building  ser- 
eral  feet  from  the  line.    Clearly  it  was  not, 
in  this  case,  the  pressure  of  the  building 
upon  the  adjacent  land  that  caused  the  soil 
to  cave.    The  soil  would  have  caved  in,  had 
there  been  no  building.     The  caving  pro- 
cess began  almost  simultaneously  with  the 
digging.    Had  the  soil  been  suflSciently  ad- 
hesive to  leave  a  perpendicular  surface  as 
the  excavation  was  made,  the  building  woald 
not  have  caused  it  to  fall.    At  least,  there 
is  no  evidence  that  it  would.    Therefore  the 
pressure  of  the  building  did  not  cause  the 
soil  to  cave  in,  but  the  removal  of  the  plain- 
tiff's soil,  between  the  division  line  and  his 
foundation  wall,  caused  the  building  to  fall. 
The  distinction  between  the  two  cases,  and 
the  principles  govemlnff  them,  is  apparent. 
The  defendants'  secondposltion  is  conceded 
to  be  the  law.    It  is  also  the  well-established 
rule  that  a  superstructure  is  not  entitled  to 
the  lateral  support  of  the  adjoining  land, 
and  that  a  land  owner  may  remove  such  sup- 
port for  all  legitimate  purposes.     The  au- 
thorities cited  by  the  defendants  fully  sup* 
(2)  They  admit  that  I  port  this  position.     9  Washb.  Real  Prop. 
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S80;  ZoioXei  t.  Hotbrook^  iupra;  Dorritif  T. 
Bapp,  73  K.  T.  807 ;  Keteham  ▼.  Newmany 
141  K.  T.  905,  24  L.  a  A.  102;  OUmart 
T.  DrueoU,  122  Mass.  190,  28  Am.  Rep.  812 ; 
SchHlU  ▼.  Byen^  68  K.  J.  L.  442,  18  L.  K. 
A.  5e9;  Charlm  T.  Aiiub'n,  22  Mo.  5ft6.  66 
Am.  Dec.  642 ;  Bad$  y.  Gains,  58  Mo.  App. 
586;  Larmm  T.  Metropolitan  Strwt  B,  Co,  110 
Ho.  284,  16  L.  K.  A.  880. 

Id  order  to  maintaiti  an  action  for  injury  to 
the  adjoining  land  in  consequence  of  an  ex- 
cavation made  by   the  adjacent  owner,  no 
negligence  is  necessary.     Every  man  is  en- 
titled to  the  enjoyment  of  his  land  in  its 
natural  state,  and  any  removal  of  it  by  ez- 
cayating  the  adjoining  land  is  a  wrong  per 
te,  for  which  the  law  gives  damages.     It 
would  seem  to  follow  natuially  that  m  such 
excavations  the  land  owner  is  bound  to  the 
exercise  of  some  decree  of  care  to  prevent 
the  soil  from  caving  in.     If  the  soil  is  adhe- 
sive, 80  that  it  will  remain  in  its  natural 
position  with  the  lateral  support  removed, 
obviously  the  excavator  may  excavate  as  deep 
as  he  pleases, — even  close  to  the  boundary 
line.     If  in  such  case  his  neighbor's  land 
caves  in  by  reason  of  the  pressure  of  the  su- 
perstructure  upon   it,    it  is  damnvm  abntjue 
iui'ina.    But  is  this  true  of  a  sandy,  grav- 
elly soil  ?   Most  of  the  authorities  above  cited 
recognize  the  dut/'of  the  excavator  to  use 
reasouable  care  to  the  performance  of  his 
Wiirk.     Washburn  says,  at  the  page  above 
cited:  *'Such  adjacent  owner  may  excavate 
bis  own  land  for  such  purposes  as  he  sees  fit, 
provided  he  does  not  dig  carelessly  or  negli- 
gently."    In  Dorrity  ▼.    Rapp  it  is  said: 
'The  owner  of  land,  however,  in  making  an 
excavation  on  his  premises  which  may  en- 
danger a  building  on  his  neighbor's  land,  is 
bouud  to  use  reasonable  care  in  the  prosecu- 
tion of  the  work,  and  is  liable  for  injuries 
to  his  neighbor's  property  resulting  from  his 
oegligence. "    Similar  expressions  are  found 
io  nearly  all  the  authorities  cited,  and  in 
Badt  V.  6ain$  the  court  says :    "  The  law  is 
aoiversal,  that,  for  the  injury  caused  to  a 
building  by  an  ezcaration  performed  with- 
m  ordinaiy  care,  ibe  excavator  is  responsi- 
ble."   See  also  Quiney  ▼.  Jones,  76  111.  281 
[30  Am.  Rep.  248],  in  which,  at  page  241, 
the  court  lays  down  the  law  as  follows :    "  If 
Injury  is  sustained  to  a  building  in  conse- 
quence of  the  withdrawal  of  the  lateral  sup- 
port of  the  neighboring  soil,  when  it  has  been 
withdrawn  with  reasonable  skill  and  care  to 
avoid  onDeoessarv  injury,  there  can  be  no  re- 
onverv;  bat,  if  injury  is  done  the  building 
by  the  careless  and  negligent  manner  in 
which  the  soil  is  withdrawn,  the  owner  is  en- 
titled to  recover  to  the  extent  of  the  injury 
thu  occasioned.*    So,  in  Washburn,  "Ease- 
neou  A  Senritades,  at  page  582,  the  editor 
^Qs  states  the  principle :    ''If  the  owner  of 
^  adjoining  land  takes  away  the  natural 
lopport,  it  does  not  matter  whether  he  acts 
vfth  doe  care  and  is  guilty  of  no  negligence. 
On  the  other  hand,  this  natural  rigfit  of  sup- 
port does  not  extend  to  buildings  or  other  ad- 
ditional weights  superimposed  upon  the  land, 
^uilesB,  either  by  express  grant  or  by  their 
oiitenee  on  the  land  for  a  prescriptive  peri- 
od, they  have  gained  an  easement  of  support 
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from  the  adjacent  land.  Until  they  have  so 
acquired  that  right,  the  owner  of  the  adjoin- 
ing land  may  cut  or  dig  it  away  as  he  chooses, 
provided  he  does  not  carelessly  or  wantonly 
deprive  his  neighbor  of  the  support  to  his 
buildings;  or,  in  other  words,  if  the  owner 
of  the  Mijoining  land  makes  an  excavation 
of  such  a  nature  that  by  it  the  adjoining  land 
would,  in  its  natural  state,  be  caused  to  fall, 
without  the  additional  weight  of  buildings 
upon  it,  he  is  liable,  whether  negligent  or 
not.  If  the  excavation  is  such  that  the  ad- 
joining soil  would  not  have  fallen,  had  it 
not  been  weighted  by  the  buildings  upon  it, 
he  is  not  liable,  unless  he  made  the  excava- 
tion carelessly,  negligently,  or  wantonly." 

Undoubtedly  the  courts  often  find  diflQculty 
in  determining  whether  the  superstructure 
did  or  did  not  cause  the  soil  to  cave  in,  but 
In  this  case  we  think  there  is  no  such  diffi- 
culty. Plaintiff  had  erected  a  lawful  build- 
ing. She  had  placed  the  foundation  wall  4^ 
feet  from  the  line.  It  is  established  by  the 
evidence,  and  is  also  a  matter  of  common 
knowledge,  that  the  caving  of  the  soil  might 
have  been  avoided  by  either  excavating  and 
building  the  wall  in  sections,  or  by  plank- 
ing to  keep  the  soil  in  place,  as  is  usually 
done  in  excavating  to  put  in  sewers  and  water 
pipes  in  similar  soil.  The  evidence  on  the 
part  of  the  plaintiff  further  show  that,  in  ex- 
cavations like  the  one  now  under  considera- 
tion, it  is  common  to  use  one  of  these  two 
methods. and  as  the  witness  Sleeper,  a  builder 
of  experience,  aptly  expresses  it:  "It  is  a 
custom  of  common  sense.  It  is  a  general  cus- 
tom." Where  the  fact  is  in  dispute,  it  must 
be  determined  by  the  jury:  and  the  court  in 
this  case  left  it  to  them,  although  we  think 
that  he  might  with  propriety  have  instructed 
them  that  there  was  no  evidence  that  the 
building  caused  plaintiff's  earth  to  fall 
away.  Broadly  ana  fairly  stated,  the  defend- 
ants contention  is  this :  They  had  the  right 
to  excavate  to  the  depth  of  7  or  8  feet  in  this 
sandy  and  gravelly  soil,  the  entire  62  feet, 
without  any  effort  to  prevent  the  plaintiff's 
soil  from  caving  in,  to  draw  it  away  as  it 
fell  until  it  haa  fallen  to  a  distance  of  from 
4)  to  5  feet  from  the  boundary  line  and 
reached  directly  under  her  foundation  wall, 
and  that  this  was  an  excavation  in  the  usual 
manner,  and  with  ordinary  care.  The  propo- 
sition does  not  commend  itself  to  our'jung- 
ment,  nor  does  it  seem  to  ns  to  be  based  upon 
sound  reason,  common  sense,  and  common 
honesty,  which  are  the  foundation  of  tho 
common  law.  Nor  do  we  think  that  the  au- 
thorities sustain  the  proposition.  On  the  con- 
trary, we  think  that  such  conduct  is  negli- 
f;ence  per  m,  bordering  upon  recklessness, 
t  is  established  by  the  evidence  that  the  cav- 
ing of  the  soil  could  have  been  prevented  by 
the  defendants  at  an  expense  of  from  $15  to 
$25.  In  Larson  v.  Metropolitan  Street  IL  Co, 
the  excavator  had  notiflra  his  neighbor  that 
he  should  excavate  and  build  his  wall  in  sec- 
tions. Instead  of  doing  this,  he  excavated, 
nearly  the  entire  distance  in  a  soil  similar 
to  that  of  the  plaintiff,  and  was  held  respon- 
sible for  inluiT  to  the  building. 

Our  oonclusion  as  to  the  law  of  this  and 
similar  cases  is :    (1)  While  a  land 
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has  the  undoubted  riirht  to  excavate  close  to 
Uie  botiDtlary  Hue,  he  must  take  reasonable 
precautions  to  prevent  his  neighbor's  soil 
from  falling.  (2)  If  he  has  taken  such  rea- 
sonable precautions,  and  yet  the  soil  falls 
from  its  own  pressure,  he  is  still  liable  for 
injury  to  the  land,  but  not  for  any  injury 
to  the  superstructures.  (3)  If  the  pressure 
of  the  superstructure  causes  the  land  to 
fall,  he  is  not  liable  either  for  injury  to  the 
lanil  or  superstructure.  (4)  If  he  fai  is  to  take 
sueli  reasonable  precautions  to  protect  his 
neighbor's  soil,  and  to  preserve  it  in  its  nat- 
ural Slate,  he  is  liable  for  tlie  injury  to  both 
the  laud  aud  thi*  (iiipenitriicriire,  if  the  pres^ 
ure  of  the  supirstruciure  did  not  cause  the 
land  to  fall,  and  it  fell  in  consequence  of  the 
failure  to  take  such  reasonable  precautions. 

It  is,  however,  insisted  by  the  defendants 
that  tiie  plaintiH  was  guilty  of  contributory 
negligenee,  in  not  slioriog  up  and  protecting 
her  own  property  when  she  saw  the  immineut 
danirer.  Under  her  evidence,  the  defendants 
informed  her  that  they  would  protect  her 
building,  and  this  would  relieve  her  from 
any  further  responsibility.  This  evi<1cnce 
was  objected  to  um^n  the  ground  that  it 
tendeil  to  prove  a  aiffcrent  cause  of  action 
from  that  set  up  in  the  declaration  :  namely, 
a  liability  arising  from  contract.  This 
clearly  cannot  be  so.  It  was  not  introiluced 
or  used  for  that  purpose.  It  was  competent 
evidence  to  relieve  the  plaintiff  from  the 
charge  of  contributory  neirligenoc.  Larson 
V.  Mrtntpoliian  Street  R,  Th.  supra.  Aside 
from  this,  however,  this  is  not  a  case  for  the 
application  of  the  doctrine  of  contributory 
negliy<  nee.  The  defendants  knowingly,  in- 
tentionally, and  wilfully  removed  the  nat- 
ural support  to  the  plaintiff's  buildinir.  by 
the  removal  of  her  own  soil.  The  building 
fell  while  the  work  was  going  on.  They 
knew  the  consequences  that  must  inevitably 
fol low  their  wrongful  acts.  Oife  may  not  de- 
libeiately  undermine  my  building,  and  then 
avoid  the  consequences  by  saying  to  me, 
"  You  might  have  protected  it.  **  The  rule  in 
RirJiards  v.  Peter,  70  Mich.  290;  TalUy  v. 
Otmrter,  93  Mich.  473 ;  Wilean  ▼.  Midiigan 
0.  R,  Co,  94  Mich.  25,  and  liiehUr  v.  Har- 
per, 95  Mich.  228, — does  not  apply  to  the 
facts  in  this  case.  The  record  does  not  show 
any  neglect  of  duty  by  her. 

The  judgment  is  affirmed. 

Long,  Ch.  J.,  and  Bfontsomery  and 
Moore*  JJ.,  concurred  with  Grant*  J. 

Hooker*  J.,  dissenting: 

In  this  cause  it  is  admitted  that  the  defend- 
ants did  not  take  adequate  means  to  prevent 
the  soil  from  falling,  and  it  must  l)e  conceded 
that  whatever  injuries  were  done  to  the  soil 
that  were  due  to  that  failure  may  he  recovered 
for;  but  ihat  is  the  extent  of  a  possible  re- 
covery based  upon  the  proposition  that  it  was 
their  duty  to  furnish  adequate  support  for 
the  soil  in  its  natural  state,  unless  it  is  to  be 
also  said  that  ''ordinary  skill  and  care"  means 
''adequate  precaution,**  which  can  hardly  be 
contended.  If  they  do  nut  mean  the  same 
thing,  as  applied  to  such  a  case  as  this,  we 
must  conclude  that  the  ordinary  skill  and 
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care  meant  are  such  as  are  usual  to  protect  the 
bank  in  its  natural  state, or  such  as  are  usual 
to  protect  the  bank  with  the  added  weight 
of  the  superstructure,  and  that  the  test  is'in 
neither  case  adequacy,  and  that,  when  the  or- 
dinarv  care  required  is  shown  to  have  been 
exercised,  the  loss,  so  far  as  the  building  is 
concerned,  must  be  borne  by  the  owner, 
though  he  may  recover  for  the  injury  to  the 
land,  if  its  fall  was  not  due  to  the  added 
weight.  Hence  it  becomes  important  to  de- 
termine the  degree  of  ordinary  skill  and  care 
mentioned,  it  being  obvious  that  skill  and 
care  calculated  to  prevent  the  fall  of  the  land 
and  building  would  be  greater  than  that  neces- 
sary to  support  the  soil  onlv.  It  is  prob- 
able that  where  the  ground  Is  unencumbered 
by  structures  or  Inprovements  a  very  slii^ht 
degree  of  care  and  skill  is  usually  exercised, 
as  the  injury  from  a  slide  is  generally  slieht 
in  such  cases,  and  the  facility  with  which 
the  ground  can  be  restored,  and  the  slight 
damage  resulting,  make  it  anusual  to  go  to 
large  expense  in  preventing  it. 

It  is  believed  that  the  confusion  arising 
from  the  decisions  upon  this  subject  is  trace- 
able to  different  interpretations  of  this  rule 
requiring  ordinary  care.  In  the  earlier  caries 
we  And  nothing  of  this  rule,  the  defendants 
being  held  strictly  to  their  duty  of  lateral 
support  as  far  as  the  land  was  concerned, 
and  absolved  from  all  liabilitv  for  injuries 
to  the  building  that  fell  with  the  soil.  Pe»- 
tan  V.  London,  9  Bam.  <&  G.  725 ;  Wpatt  ▼. 
Harrison,  8  Barn.  &  Ad.  871.  But  in  the 
esse  of  Dodd  v.  Holma,  1  Ad.  A  Bl.  495,  the 
trial  judge  said  to  the  Jury:  **If  I  have  a 
building  on  my  own  land,  which  I  leave  in 
the  same  state,  and  my  neighbor  digs  in  his 
land  adjacent,  so  as  to  pull  down  my  wall, 
he  is  liable  to  an  action."  And  he  stated 
the  question  for  the  jury  to  be  whether  the 
fall  was  occasioned  by  the  defendant's  neg- 
ligence, in  which  case  the  verdict  should  be 
for  the  plaintiff.  The  case  was  disposed  of  in 
the  appellate  court  by  saying  that  it  turned 
upon  the  defendant's  negligence,  and  so  it 
sustained  the  proposition  t£at  a  defendant 
may  be  liable  for  negligently  causing  a  wall 
to  fall,  but  it  does  not  discuss  the  character 
of  the  negligence  required  to  make  him  lia- 
ble. It  is  noticeable,  also,  that  this  was  aa 
old  house,  which,  under  some  authorities* 
and  notably  the  English  cases,  gave  the  plain- 
tiff prescriptive  rights  to  increased  lateral 
support.  The  case  of  Trotoer  v.  Chadtoiek,  8 
Bing.  N.  0.  349,  overruled  a  demurrer  to  a 
declaration  which  charged  negligence  in  the 
removal  of  a  vault,  wherebv  another  vault 
fell ;  but  the  declaration  alleged  a' right  to 
enjoy  the  support,  and  the  demurrer  admitted 
it.  But,  if  it  can  be  said  to  have  turned 
upon  the  question  of  negligence,  it  docs  not 
decide  what  degree  of  care  and  skill  was  re- 
ouired.  This  case  was  subsequently  before 
riie  exchequer  chamber,  where  tne  count  was 
held  bad  upon  the  grounds  that  the  defend- 
ant was  under  no  obligation  to  give  notioe 
of  the  intended  removal  of  his  vault,  or  to 
shore  up  tlie  plaintiff's  vault.  In  Bradbes 
V.  OhrisVs  Hospital,  4  Man.  &  O.  758,  the 
case  last  mentioned  was  discussed,  and  dis- 
tinguished from  that  before  tiie  court,  which 
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WIS  far  mglixently  pennittloe  brick  and 
mortir  to  fall  tbrough  the  plaintiff's  sky- 
light, etc.,  and  the  court  said,  **Tbe  plain- 
tiff, tberefore,  complains,  not  of  some  mere 
ominiop.  on  the  part  of  the  defendants,  but 
of  their  doing  certain  acts  in  so  negligent  a 
muiner  that  by  those  yery  acts  the  plaintiff's 
bouae  was  injured;**  adding,  ''The  present 
case  is  therefore  very  like  that  of  Dodd  ▼. 
EUnu,  1  Ad.  &  £1.  498,  8  Nev.  <&  M.  789." 
These  cases  contain  a  plain  intimation  of  a 
distinction  between  negligence  in  perform- 
ing a  lawful  act,  and  a  duty  to  forego  a  legal 
right,  or  submit  to  increased  expense  and 
incouvenience  to  protect  the  plaintiff's  build- 
ing. See  also  Ma$9ey  y.  Ooyder^  4  Car.  & 
P.  165.  In  the  case  of  Brown  y.  Rftbins,  4 
Uurlst.  &  N.  192,  the  recoyery  of  damages 
resulting  from  plaintiff's  house  falling  into 
a  mine  by  the  wrongful  undermining  of  the 
land  was  sustained  upon  the  ground  that  the 
sinking  of  the  land  was  in  no  way  caused 
by  the  weight  of  the  house,  thus  implieilly 
reoognizing  the  proposition  that  the  mine 
owner  was  only  obliged  to  protect  the  soil. 
See  opinion  of  Pollock,  C.  B.,  pa^e  193. 
See  also  discussion  of  English  authorities  in 
GUnu^  y.  DrucoU,  122  Mass.  205,  28  Am. 
Rep.  812. 

In  this  country  the  leading  case  It  found 
in  Massachusetts,  in  the  case  of  Thurtton  y. 
Banoick,  12  Mass.  220,  7  Am.  Dec  57,  de- 
cided in  1815,  which  went  the  lenfftb  of  hold- 
ing that  when  a  house  was  built  within  2 
leei  of  tile  boundary,  and  an  ezcayation  by 
an  adjoining  proprietor  made  it  necessary 
to  take  it  down,  the  owner's  damages  were 
limited  to  the  falling  of  his  natural  soil  into 
the  pit.  A  more  recent  decision  in  the  same 
lUte  {FUth  y.  Wyeth,  2  Allen,  181,  79  Am. 
Dec  771)  impliedly  recognizes  the  doctrine 
ander  discussion,  saying,  **But  it  was  erro- 
neous, in  the  absence  of  any  proof  of  careless- 
Be«,  negligence,  or  unskilfulness  in  theexe- 
aition  of  the  work,  to  add  that  they  [the 
jury]  might  take  into  consideration  as  an 
element  of  damage  for  which  compensation 
coald  be  recoyered,  the  fact  that  the  founda- 
tion of  his  house  had  been  made  to  crack  and 
Kitle."  Thia  subject  was  again  before  the 
supreme  court  of  Massachusetts  in  the  case 
of  Gilmare  y.  DritcoU,  122  Mass.  199.  28  Am. 
Rep.  812,  where  recovery  was  limited  to  the 
iojarj  to  the  soil.  That  case,  like  that  of 
y^  y.  Wyeth,  contains  language  that  im- 
plies that  proof  of  actual  neellgence  upon 
tbe  part  of  the  defendant  in  the  ezcayation 
of  his  cellar  mieht  sustain  a  judgment  for 
injury  to  the  building  of  his  neighbor.  But 
neither  case  decides  the  question,  or  inti- 
mates that  the  doctrine  goes  so  far  as  to  re- 
quire a  land  owner  to  protect  his  neighbor's 
building  at  his  own  expense.  In  New  York 
the  subject  was  discussed  in  Panton  y.  Bol- 
jan/j.  17  Johns.  92,  8  Am.  Dec.  369,  decided 
in  1819.  In  that  case  the  court  announced 
the  doctrine  that  a  man  might  be  liable  for 
doing  a  lawful  act  in  the  exercise  of  a  law- 
ful right,  where  it  was  done  maliciously, 
although  he  should  take  care  that  there  be 
DO  frroimd  for  the  charge  of  negligence  or 
unskilfulness.  But  this  was  obiter^  as  that 
question  was  not  in  the  case,  which  was  re- 
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yersed  because  the  court  did  not  leave  to  the 
Jury  the  question  of  negligence  in  the  mattei 
of  taking  all  reasonable  care  to  prevent  the 
injury.  The  trial  court  had  directed  a  yer- 
dict  for  the  plaintiff  for  the  value  of  the 
house.  Therefore  the  case  can  hardly  be 
called  an  authority  in  support  of  the  doctrine 
requiring  ordinary  skill  and  care  beyond 
that  necessary  to  adequately  support  the 
ground.  See  also  TreifMin  v.  Oofu)e»  Co,  2 
li.  T.  163,  51  Am.  Dec.  284,  and  Badcli^ 
V.  Brooklyn,  4  N.  Y.  200,  58  Am.  Dec.  357. 
The  later  cases  of  Dorrity  y.  Rapp,  72  N.  Y. 
308,  and  KeUham  y.  JSeuman,  141  N.  Y. 
210,  24  Lk  R.  A.  102,  recognize  the  common- 
law  doctrine,  but  turn  on  a  statute  covering 
such  cases.  They  throw  no  light  upon  this 
question  of  negligence.  In  Pennsylvania  the 
case  of  Riehart  v.  QcoU,  7  Watto,  460,  82  Am. 
Dec.  779,  holds  that  **  the  first  bui  Ider  .  .  . 
is  bound  to  use  suitable  materials,  and  build 
them  skilfully;  ...  for  if,  upon  the 
excavation  for  and  construction  of  a  house 
upon  the  adjoining  lot,  notwithstandiog  the 
use  of  proper  and  orainarv  care  and  di  ligence, 
the  first  walls  should  fail  in  consequence  of 
their  defects,  it  must  be  regarded  as  damnum 
tine  injuria.  **  A  ludgment  for  the  defend- 
ant was  affirmed.  While  the  court  held  that 
a  charge  which  left  the  jury  to  cousider  the 
question  of  negligence  did  not  injure  the 

f plaintiff,  it  used  the  following  significant 
angusge :  **  It  is  obvious,  therefore,  that  in 
such  cases  tbe  first  builder,  and  indeed  eyery 
builder,  ought,  in  putting  up  his  house,  to 
do  it  in  such  a  manner  as  to  impose  no  un- 
necessary expense  or  burden  thereafter  upon 
the  owner  of  the  adjacent  lot,  when  he  shall 
come  to  build  upon  it,  or  to  alter  iind  re- 
model that  which  he  may  have  put  on  it 
previously.  If  this  rule,  however,  be  dis- 
regarded by  anyone  to  whom  a  loss  accrues 
in  consequence  thereof  by  tbe  falling  of  his 
wall  or  of  his  house  when  the  owner  of  the 
adjoining  lot  comes  to  build  thereon,  and  he 
comes  into  court  claiming  to  make  the  latter 
answerable  for  it,  it  cannot  be  that  he  is  en- 
titled to  recover.**  See  also  0*Cotinor  v. 
PiiUburgh,  18  Pa.  187.  That  the  general 
doctrine  obtains  in  Vermont,  see  RidMTdaon 
y.  Verm&ni  0,  R.  Co.  25  Vt.  469,  60  Am. 
Dec.  988.  In  (iuiney  y.  Jonu,  76  111.  240, 
20  Am.  Rep.  243,  It  is  said :  "If  injury  is 
sustained  to  a  building  in  consequence  of  the 
withdrawal  of  the  lateral  support  of  the 
neighboring  soil,  when  it  has  been  with- 
drawn with  reasonable  skill  and  care  to  avoid 
unnecessary  injury,  there  can  be  no  recoy- 
ery ;  but  if  injury  is  done  the  building  by 
the  careless  and  negligent  manner  in  which 
the  soil  is  withdrawn,  the  owner  is  entitled 
to  recover  to  the  extent  of  the  injury  thus  oc- 
casioned.** In  Shriew  y.  8toke$t  8  B.  Mon. 
457,  48  Am.  Dec.  401,  the  adjoining  pro- 
prietor is  said  to  comply  with  the  law  when 
he  ''removes  his  own  with  reasonable  and 
ordinary  care,** and  that** if  .  .  .  he  had 
a  riffht  to  dig  his  cellar  to  a  proper  and  con- 
venfent  depth,  he  cannot  be  responsible,  ex- 
cept for  the  consequences  of  neelect  in  dig- 
ging.** BeeMeGuirey,  Gra»^**25  N.  J.  L 
356.  67  Am.  Dec.  49.  In  Charlas  y.  Rankin, 
22  Mo.  566,  66  Am.  Dec.  642,  it  was  held 
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that,  while  an  ovrner  would  be  responsible 
for  all  damage  caused  bv  reason  of  an  exca- 
▼atlon  havlnff  been  negligently  made,  the  in- 
■truction  thai  he  was  bound  to  use  sucl*  «dare 
and  caution  as  a  prudent  man,  ezperienoed 
in  such  work,  would  have  exercised  if  be 
had  been  himself  the  owner  of  the  building, 
was  erroneous,  and  tended  to  mislead,  as  one 
who  is  proprietor  of  both  contiguous  lots 
might  prudently  subject  himself  to  expense 
and  inconvenience  for  the  protection  of  his 
building  that  could  not  be  justly  imposed 
upon  one  making  excavations  upon  an  ad- 
joining lot.  It  was  added  **  that  the  decisive 
question  is,  whether  there  was  actual  negli- 
ffence  in  making  the  excavations."  In  Lar- 
Hon  V.  Metropolitan  Street  R.  Co.  110  Mo.  284, 
16  L.  R.  A.  830,  the  court  held  that  * 'the  fact 
that  the  removal  of  earth  in  sections  for  the 
foundation  of  a  building  involves  some  ad- 
(liiioual  expense,  and  lessens  in  some  slight 
decree  the  strength  of  the  foundation  wall, 
but  not  to  such  an  extent  as  to  impair  its 
utility,  does  not  excuse  the  failure  to  remove 
the  earth  in  this  manner,  where  it  is  neces- 
pary  for  the  safety  of  an  adjoining  building." 
tleru  is  the  first  instance  found  where  it  is 
held  that  additional  expense  maybe  required, 
as  it  is  noticeable  that  the  opinion  says  "^that 
question  was  immaterial  in  view  of  other 
evidence,"  viz.,  that  the  plaintiff  had  been 
promised  that  the  excavation  should  be  made 
in  the  more  expensive  method,  upon  which 
he  was  relying.  It  was  therefore  negligent 
to  remove  the  support  without  correcting 
plaintiff's  understanding,  and  givine  him  an 
opportunity  to  protect  his  Duilding.  In 
^inltz  v.  Byer9,  58  N.  J.  L.  442,  13  L.  R. 
A.  569,  the  supreme  couit  of  New  Jersey  held 
that  failure  to  give  notice  of  an  intention  to 
excavate  was  evidence  of  want  of  care.  Here, 
also,  a  strong  dissent  Is  found,  in  which  the 
authorities  are  reviewed. 

We  have  before  us  an  interesting  example 
of  the  origin  and  growth  of  a  rule,  from  re- 
peated statements  of  the  converse,  to  a  point 
where  it  impinges  another  rule  that  is  as 
well  supported  as  any  known  to  the  law,  viz, , 
that  the  burden  of  lateral  support  cannot  be 
increased  to  the  detriment  of  the  adjoining 
proprietor.  It  is  a  significant  fact  that,  in 
this  long  array  of  cases,  few  if  any  grant 
relief  upon  the  ground  of  negligence  where 
the  onlv  negligence  shown  is  a  failure  to  in- 
luir  expense,  or  build  a  less  substantial  edi- 
fice, that  the  previously  erected  building  of 
1  lie  adioininff  proprietor  do  not  suffer  injury. 
Tlie  Missouri  case  comes  the  nearest,  but  it 
iloes  not  unqualifiedly  assert  the  doctrine, 
while  the  case  of  BadcUff  v.  Brooklyn^  4  N. 
Y.  200,  58  Am.  Dec.  857,  shows  a  reasonable 
limit  to  the  rule.  Bronson,  Ch.  J.,  speaking 
for  the  court,  says :  **"  But  a  man  may  do  many 
things  under  a  lawful  authority,  or  in  his 
own  land,  which  may  result  in  an  injury  to 
the  property  of  others,  without  being  an- 
swerable for  the  consequences.  Indeed,  an 
%ct  done  under  lawful  authority,  if  done  in 
a  proper  manner,  can  never  subject  the  party 
to  an  action,  whatever  consequences  may  fol- 
low. Nor  will  a  man  be  answerable  for  the 
consequences  of  enjoying  his  own  property 
in  the  way  saoh  property  is  usually  enjoyed, 
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unless  an  injury  has  resulted  to  another  from 
the  want  of  proper  care  or  skill  on  his  part 
In  the  cases  already  put,  where  an  action  will 
lie,  the  party  either  went  beyond  the  enjoy- 
ment of  his  own  property,  ana  entered  or  cast 
something  on  the  land  of  his  neighbor,  'or 
he  diverted  a  stream  of  water  from  the  land 
of  his  neighbor,  without  having  a  title  to 
anything  more  than  the  usufruct'  or  else  be 
used  his  own  property  in  such  a  negligent 
and  improper  manner  as  to  cause  an  injury 
to  another. "    The  negl  igence  d  wel  t  upon  here 
is  that  the  wall  was  not  built  in  sections, 
and  that  the  bank  was  not  supported,  and 
there  is  testimony  tending  to  show  that  either 
would  have  increased  the  expense  to  the  de- 
fendants.    The  evidence  conclusively  shows 
that  this  soil  was  such  that  it  would  havis 
caved,  if  not  supported,  although  no  build- 
ing had  been  erected  upon  it.     It  is  just  as 
clear — because  a  self-evident   proposition- 
that  a  stronger  support  would  have  been  re- 
quired to  keep  the  bank  up,  with  the  added 
weight  of  a  two-story  building,  than  would 
have  been  necessary  for  the  protection  of  the 
mere  soil.     All  of  this  both  parties  knew. 
It  was  not  the  duty  of  the  plaintiff  to  support 
the  bank,  and  she  mis'ht  have  recovered  slight 
damage  for  its  disturbance.     It  was  her  duty 
to  protect  her  building,  if  It  was  necessary, 
and  she  had  no  right  to  require  the  defend- 
ants to  do  it,  because  of  their  duty  to  sup- 
port the  soil.     It  would  cost  her  no  more  to 
protect  herself,   as  was  her  duty,«  than  it 
would  cost  the  defendants  to  protect  her ;  and 
she  should  not  be  allowed  to  mulct  the  de- 
fendants in  damages  for  not  building  a  sup- 
port for  the  soil,  if  it  is  lipparent  that  the 
only  onethi^t  it  was  their  duty  to  build  (m., 
one  sufficient  to  support  the  aoil    merely) 
would  have  been  inadequate,  and  would  not 
have  prevented  the  destruction.     If  the  ex- 
cavation for  this  wall,  for  its  full  length 
and  depth,  without  protection  to  the  bank 
or  building,  would  have  been  followed  by  the 
fall  of  the  building,  and  a  support  for  the  soil 
merelv  would  not  nave  prevented  it,  without 
materially  increased  expense,  and  the  plain- 
tiff did  nothing  to  protect  herself,  though 
fully  aware  of  the  danger,  but  chose  to  stand 
upon  the  supposed  duty  of  the  defendants, 
and  permit  the  building  to  fall,  she  could  not 
lawful Iv  recover  for  the  injury  to  the  build- 
ing, unless  the  testimony  warranted  the  jury 
in  finding  that  the  defendants,  without  im- 
pairing the  wall,  or  increasing  its  expense 
materially,  could  have  avoided  the  dangerous 
excavations  in  someway  {e.  g,,  by  building 
a  course  of  the  wall  from  one  end  to  the  other, 
following  closely  upon  the  final  excayation, 
thereby  supportioff  the  bank  where  fully  ex- 
cavated), and  could  also  find  that  ordinary 
care  and  skill  would  have  been  eflScacioua. 
Whether  that  should  have  been  done  or  not 
was  a  question  of  fac^  which  should  have 
been  tubmitted  to  the  jury.    The  court  was 
not  warranted  in  saying  to  the  jury,  that, 
"If  you  find  by  a  preponderance  of  the  evi- 
dence in  this  case  that  the  plaintiff's  soil 
caved  into  defendants*  cellar  as  their  excava- 
tion proceeded,  and  that  the  danger  or  injury 
to  plaintiff's  building  was  clearly  apparent^ 
ana  that  the  defendants,  or  either  of  tbeoi. 
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had  notice  of  sach  apparent  danger,  It  was 
the  datj  of  the  defenaanU  to  proTide  proper 
tftiflcial  aupporta  to  prevent  the  falling  of 
plaintiff's  soil  and  buildings,  and  thereby 
to  protect  her  property.  And,  if  you  find 
they  failed  to  do  so,  the  plaintiff  is  entitled 
to  recover  in  this  suit,  and  her  damages  caused 
thereby.*  And  he  thereby  made  the  case 
toiB  upon  that  one  proposition, — that  the  de- 


fendants were  reouired  by  law  to  support 
that  bank  and  building  when  danger  threat- 
ened, at  all  hazards,  regardless  of  expense. 
As  I  have  attempted  to  show,  that  was  re- 
quiring more  than  ordinary  care  and  skill  in 
excavating  the  cellar,  within  the  meaning  of 
the  law.  I  am  of  tlie  opinion  that  the  Judg- 
ment should  be  xeversea,  and  a  new  trial  or- 
dered. 


NEBRASKA  SUPREME  COURT. 
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*1.  IIUiBOttlM  pnrrlaooof  tiM 
tmrj  €»f  sl&te  to  determine  whksh  of  two 
rival  state  oooventlons  of  the  same  party  Is 
eofitled  to  recognition  as  tbe  regular  conven- 
tion. 

t.  Wbere  two  fkctiona  of »  politieal 
partgr  ncMBBUutte  eandldate*  and  eer- 
tiiy  sneli  mominmUMmm  to  tbe  secretanr  of 
itate  In  due  form  of  law,  tbe  latter  will  not  In- 
quire Into  the  regularity  of  tbe  convention 
held  by  either  faction,  but  will  certify  to  tbe 
■everal  county  clerks  the  names  of  the  candi- 
dates nominated  by  each,  such  practice  being  in 
harmony  with  tbe  rale  which  requires  courts, 
to  case  of  doubt,  to  adopt  that  construction 
vblch  afforda  the  citiaen  tbe  greater  Uberty  In 
casting  tola  ballot. 

8.  Thequestloa  as  to  wbiehoiie  of  two 
faetiono  of  a  political  party  is  tbe  true  rep- 
reaeniaclve  of  such  political  party  Is  rather  a 
poUtioal  than  a  judicial  question. 

(JnneS,180e.r 

PETITION  for  a  writ  of  mandamus  to 
compel  defendant  to  designate  which  of 
two  rival  candidatea  was  the  regular  party 
nominee  for  the  office  of  judge  of  the  supreme 
oourt  to  be  placed  upon  the  official  bafiot  to 
be  used  at  an  approaching  election.    Denied, 

The  fads  are  stated  in  the  Commissioner's 
opinion. 

Meten.  W.  H.  Thoaapaon  and  Ed«  P. 
Sadth  for  plaintiff. 

Jfr.  A.8.  Choreblll,  Attorney  General, 
(or  defendant. 


_  C,  filed  the  following  opinion: 
This  action  concerns  the  duty  of  tbe  secre- 
tary of  stale  in  certifying  nominations  for  state 
offloes  under  the  provisions  of  Bess.  Laws  1891, 
chap.  84,  commonly  known  as  the  "Austral- 
isB  Ballot  Law."    .It  was  presented   shortly 

*Headnotea  liy  Bagajt,  a 

NoTB.— For  power  of  court  as  to  political  ques- 
loos,  see  also  Fletcher  ▼.  Tuttle  (IlL)  25  L.  K.  A.  148, 
tod  note,  also  Green  v.  Mills  (C.  C.  App.  4tb  C.)  ao 
L.  R.  A.  90  (in  which  case  an  appeal  was  dismissed 
S3L.R  A. 


before  the  last  general  election,  and  its  exi- 
gencies required  an  immediate  decision,  which 
was  then  rendered.  Subsequently  the  parties 
withdrew  the  record  for  the  purpose  of  mak- 
ing certain  formal  amendments  to  the  plead- 
ings, so  that  the  preparation  of  an  opinion  has 
been  necessarily  delayed.  Notwithstanding 
the  manner  in  which  the  parties  baTe  entitled 
the  case,  it  is  essentially  an  application  for  a 
writ  of  mandamus.  Only  when  so  viewed  can 
it  present  a  caae  within  the  original  jurisdic- 
tion  of  this  court  It  has  been  so  treated  b^ 
tbe  court,  and  we  shall  refer,  therefore,  to 
Phelps  as  the  relator  and  to  the  secretary  of 
state  as  the  respondent.  * 

I'he  relator  alleges  that  he  is  an  elector  of 
the  state  of  Nebraska,  and  the  nominee  of  the 
Democratic  party  for  the  office  of  Judge  of  tbe 
supreme  court,  to  be  voted  for  at  the  general 
election  to  be  held  on  the  5th  day  of  Novem- 
ber, 18d5,  and  that  he  brings  this  aciion  in  his 
own  behalf .  in  behalf  of  the  Democratic  party, 
and  in  behalf  of  all  the  electors  of  the  said 
party;  that  under  the  rules  and  according  to 
tbe  usages  of  the  Democratic  partv  of  the 
state  of  Nebraska  a  committee  called  the* 'Dem- 
ocratic State  Central  Committee'*  duly  author- 
ized by  the  Democratic  party  of  said  state, 
did  call  a  convention  of  the  Democratic  partv 
of  said  state  to  meet  in  Omaha  on  tbe  28tb 
day  of  September.  1894,  composed  of  556  dele> 
gates,  duly  elected  by  the  Democratic  party 
of  the  state:  that  said  convention  was  duly  or- 
ganized by  tbe  election  of  W.  D.  Old  bam  as 
chairman  and  Dan.  B.  Honin  as  secretary;  that 
among  the  duties  which,  under  the  rules  and 
customs  of  said  party,  devolved  upon  said  con- 
vention, was  that  of  electing  a  new  state  cen- 
tral committee;  that  said  convention,  undei 
the  rules  and  customs  governing  said  party, 
did  select  a  state  central  committee  to  serve 
for  the  term  of  two  years,  and  selected  a 
chairman  thereof  to  serve  for  a  like  period; 
that  under  the  rules  and  customs  governing 
said  party,  said  committee  so  elected  waa 
charged  with  the  duty  of  representing  and  act- 
ing for  the  Democratic  party  of  the  state  at 
all  times  during  said  two  years  except  when 
a  duly  authorized  convention  was  in  session; 
that  said  committee  is  the  only  body  under  the 

by  the  Supreme  Conn  of  tbe  United  States  in 
ise  U.  9.  661.  40  L.  ed.  208),  and  Denney  v.  State, 
Bafiler  (Ind.)  81  L.  B.  A.  7S0^ 


54 


MUiiRAtUL^  bUl'KUMK  COUUT. 


JUKB, 


rules  and  customs  of  the  party  having  author- 
ity to  call  a  coDventlon,  and  the  only  body 
which  has  authority,  when  the  convention  is 
not  in  session,  to  act  for  the  party  in  any  way; 
that  said  committee,  in  accordance  with  the 
rules  and  usaofes  of  the  party,  called  a  conven- 
tion to  meet  in  Omaha  on  the  22d  day  of  Au- 
gust, 1895,  for  the  purpose  of  nominating  a  can- 
uidate  f  orthe  office  of  Judgeof  the  supreme  court 
and  for  the  purpose  of  nominating  two  can 
didates  for  the  office  of  regents  of  the  uni- 
versity; that  said  convention,  consisting  of 
duly  authorized  representatives  of  the  party, 
did  meet  in  Omaha  on  the  22d  day  of  August, 
1806.  and  did,  sccording  to  the  laws  and  usages 
of  the  Democratic  party,  nominate  the  relator 
as  the  candidate  of  the  party  for  the  office  of 
juilge  of  the  supreme  court,  and  nominated 
Alfred  T.  Blackburn  and  Robert  Kittle  as  the 
candidates  of  the  party  for  regents  of  the  uni- 
v<*rMij;  thnt  said  nominations  were  duly  cer- 
tifie<i  to  and  filed  with  the  secretary  of  state 
on  the  6th  day  of  September,  1895,  and  that 
no  objection  to  said  certificate  was  filed  within 
the  three  days  provided  by  law;  that  said  con- 
vention was  the  only  body  having  authority 
to  nominate  for  the  Democratic  party  such 
candidates;  that  on  the  6th  day  of  September, 
1896,  a  body  assembled  in  Lincoln,  '* which 
claimed  to  represent  the  Democratic  party,  but 
which  acted  without  any  authority  from  said 
party,  or  without  any  right  whatever  to  speak 
forsaid  party  under  the  rules  and  usages  gov- 
<;rning  said  party  in  said  state  of  l^ebraska," 
nnd  nominated  T.  J.  Mahoney  as  candidate  for 
Judge  of  the  supreme  court,  and  John  H.  Ames 
uud  W.  8.  Ashby  as  candidates  for  regents  of 
the  university;  that  R.  8.  Bibb  was  .chainnan 
of  said  convention  and  H.  B.  Hubner  was  sec- 
retary thereof;  that  said  Bibb  as  chairman,  and 
Hubner  as  secretary,  did,  on  the  17tfa  day  of 
September,  1895,  file  in  the  office  of  the  secre- 
tarv  of  state  a  certificate  in  which  they  falsely 
and  fraudulently  stated  that  said  Bibb  was  the 
chairman  of  the  convention  representing  the 
Democratic  party,  and  that  said  Hubner  was 
secretary  thereof,  and  that  a  convention  repre- 
senting said  party  did  nominate  said  Mahoney, 
Ames,  and  Ashby,  as  aforesaid.  The  relator 
further  states  that  each  of  the  said  allegations 
in  said  certificate  is  entirely  false,  and  made 
for  the  purpose  of  deceiving  the  voters  of  the 
state;  that,  unless  restrained,  the  respondent 
will  certifv  to  the  clerk  of  each  county  the 
names  of  Mahoney,  Ames,  and  Ashbv  as  can- 
didates of  the  Democratic  party  for  said  respec- 
tive offices  to  be  placed  upon  the  official  ballot 
to  be  Toted  at  the  next  general  election;  "that 
said  convention  which  met  in  Lincoln  on  the 
6th  day  of  September,  1896,  selected  a  state 
centra]  committee  of  thirty  three  members; 
that  said  committee  afterwards  met  and  duly 
organized  by  the  election  of  Euclid  Martin  as 
chairman  thereof  and  J.  B.  Sbeean  as  secretary 
thereof,  and  that  said  committee  claims  to  b!e 
the  Democratic  state  central  committee  of 
Nebraska.  Plaintiff  further  says  that  the  can- 
didates and  supporters  of  the  ticket  headed  by 
Oharlps  J.  Phelps,  and  the  candidates  and  sup 
porters  of  the  ticket  headed  by  Timothy  J. 
Mahoney,  all  agree  that  there  is  but  one  Dem- 
ocratic party  in  Nebraska,  but  disagree  as  to 
which  of  the  said  tickets  represents  said  Dem- 
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ocratic  party;  the  plaintiff  and  his  supporters 
contending  that  the  ^aid  ticket  headed  by 
said  Charles  J.  Phelps  represents  the  Demo- 
cratic party  of  the  said  state,  and  defendant 
and  his  supporters  contending  that  the  said 
ticket  headed  by  Timothy  J.  Mahoney  repre- 
sents the  said  Democratic  party."  The  prayer 
is,  in  brief,  for  an  order  commanding  respond- 
ent to  omit  from  his  certificate  to  the  clerk  of 
each  county  the  description  of  Mahoney  as  a 
candidate  of  the  Democratic  party  for  judge 
of  I  he  supreme  court,  and  Ames  and  Ashby 
as  candidates  of  said  party  for  resents  of  the 
university;  and  for  an  order  commanding  the 
respondent  to  make  his  certificate  without  em- 
pli>ving  the  word  "Democrat"  or  '^Democrat  c" 
in  describing  the  political  party  or  principles 
of  said  Mahoney,  Ames,  and  Ashby. 

The  respondent,  by  his  answer,  challenges 
the  Jurisdiction  of  the  court,  and  admits  that 
plaintiff  is  the  nominee  of  a  convention  claim- 
ing to  represent  the  Democratic  party.  He 
then  alleges  at  considerable  length,  in  sub- 
stance, that  the  Democratic  party  ia  a  national 
organization  of  persona  entertaining  the  same 
general  political  views;  and  that  the  different' 
state  organizations  are  merely  branches  of  the 
national  organization,  for  purposes  of  con- 
venience, and  for  the  purpose  of  maintain- 
ing the  political  doctrines  of  the  national  party; 
that  membership  in  the  party  is  dependent  od 
allegiance  to  the  political  doctrines  of  the  na- 
tional party;  that  according  to  the  rules  and 
usages  of  the  party  the  national  convention, 
which  meets  ouoe  in  four  years,  ia  the  only  body 
having  authority  to  declare  the  party's  doc- 
trines, and  that  no  state  organization  wbidi 
does  not  accept  the  doctrine  so  declared  by 
the  national  convention  is  or  can  be  the  Dem- 
ocratic party  of  the  state;  that  when  any  state 
or  other  political  division  is  without  an  organi 
zation  professing  allegiance  to  and  teaching 
the  doctrines  of  the  Democratic  party  as  de- 
clared at  its  last  national  convention,  any  body 
of  voters  who  approve  the  political  doctrines 
of  the  party  have  the  right  to  organize  com- 
mittees and  conventions  for  the  maintenance 
thereof,  and  committees  and  amventions  so 
organized  are,  accord mg  to  the  rules  and  us- 
ages, the  Democratic  party  of  such  staie;  that  a 
convention  claiming  to  be  the  Democratic  con- 
vention of  the  state  assembled  in  Omaha  Sep 
tember  26,  1894,  but  said  convention  was  dom- 
inated bv  another  organization  known  as  the 
"Free  Silver  League,"  and  under  such  domina- 
tion said  convention  ezpre&ily  refused  to  ap-. 
prove  or  sanction  the  political  doctrines  of  the 
Democratic  party,  but  affirmed  antagonistic 
doctrines,  ana  repudiated  the  doctrines  of  the 
party  as  declared  by  the  last  national  c^imven 
tion;and  that  thereupon  the  Democratic  state 
central  committee  selected  in  lt<92  called  to- 
gether a  convention  of  voters  approving  the  doc- 
trines of  the  Democratic  party,  and  tliat  said 
convention  nominated  candidates  to  Ije  voted 
for  at  the  general  election  held  in  1894«  and  se 
lected  a  state  central  committee;  that  on  June 
27, 1896,  said  committee  called  a  convention  of 
all  voters  who  approved  the  doctrines  of  the 
Democratic  party,  to  he  held  in  the  city  of 
Lincoln  on  the  6th  day  of  Septemlwr,  l'<95; 
that  pursuant  to  said  call  the  several  counties 
selected  delegates,  who  assembled  in  conven- 
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tkm  In  Lfoooln  on  the  day  Earned,  and  nom- 
inated Mahon^,  Ames,  and  Asbby  for  ivLdg% 
of  tbe  supreme  court  iind  regents  of  tbe  uni- 1 
▼eraity;  that  said  conyention  and  committee ' 
has  been  recognized  by  the  national  Dtmocratlc 
party  as  the  only  Democratic  conveniion  and 
committee  of  Nebraska.  The  answer  then 
pleads  that  the  officers  of  said  conyentioo  in 
due  form  certified  such  nomination  to  the  sec- 
retary of  state,  and  that  no  objectioos  to  such 
certificate  were  filed  within  the  time  provided 
by  law. 

It  has  been  necessary  to  set  forth  at  consid- 
erable length  the  pleadings  in  order  to  disclose 
the  real  question  presented  for  decision.  It 
will  be  perceiyed  that  both  tbe  petition  and 
answer  disclose  that  in  1695  two  conyentioos 
assembled,  each  by  yirtue  of  a  call  issuing 
from  a  body  claiming  to  be  the  Democratic 
state  central  committee,  and  each  cooyention 
claiming  to  tcp'e*>ent  the  Democratic  party  of 
the  state.  Is'ominations  were  made  by  each 
oonyention  for  the  state  offices  to  be  filled  at 
tbe  ensuing  election,  and  these  nominations 
were  by  the  officers  of  each  conyention  duly 
ceriifiea  to  the  secretary  of  state.  No  objeo- 
tioos  were  filed  to  either  certificate  within  the 
timeproyided  by  law,  and  the  secretHry  of 
state  was  therefore  about  to  certify  to  tbe  sey- 
eral  county  clerks  the  candidates  named  <>n 
each  certificate  as  those  of  the  Democratic 
party.  Tbe  relator  by  this  proceeding  seeks 
to  preyent  the  certification  of  the  candidates  of 
the  Lincoln  conyention  as  Democratic  candi- 
dates. If  the  action  of  the  secretary  of  state 
can  be  controlled  by  the  court  in  this  manner, 
it  must  be  because  it  is  bis  duty  in  such  a  case 
to  determine,  as  between  two  bodies  or  fac- 
tions, each  claiming  to  represent  a  political 
party  entitled  to  haye  its  candidates'  names 
placed  upon  tbe  ballots,  which  of  such  bodies 
or  factions,  accordinc;  to  the  rules  and  customs 
of  such  party,  rightfully  represents  it;  and,  fur- 
ther, that  when  the  secretary  fails  to  so  adjudi 
caie  such  question  the  court  shall  determine  it, 
and  issue  its  mandate  to  tbe  secretary  of  state 
accordiogly.  To  our  minds,  neither  proposition 
is  tenable.  Indeed,  we  think  that  the  case  of 
i^te,  ^tnrdeoant,  y.  AlUn,  48  Neb.  651,  is 
coDclusive  on  tbe  first  question  at  least.  It 
was  there  held  that  it  is  not  the  province  of  the 
secretary  of  state  to  determine  which  of  two 
rival  state  oouyentione  of  the  same  party  is  en- 
titled to  recognition  as  tbe  regular  convention; 
and,  further,  that  where  two  factions  of  a 
political  party  nominate  candidates,  and  certify 
•ucb  nominations  to  the  secretary  of  state  in 
doe  form  of  law,  the  latter  will  not  inquire 
into  the  regularity  of  the  convention  held  by 
either  faction  but  will  certify  to  the  several 
county  clerks  the  names  of  the  candidates 
nominated  by  each,  such  practice  being  in  bar 
oioiiy  with  the  rule  which  requires  courts  in 
CMse  of  lioiibt  to  adopt  tbitt  const  ruction  which 
slTords  the  citizen  the  greater  liberty  in  cast- 
ing his  bMllot.  In  the  case  cited,  candidates 
representing  the  same  faction  as  that  repre 
a'tjtcd  by  the  candidates  which  we  will  here 
for  brevity  designate  the  "Mabonev  Ticket," 
tpplit^d  for  a  mandamus  to  compel  the  secre- 
tary of  state  to  certify  their  names  as  the  can- 
didates of  the  Democratic  party,  tbe  secretary 
having  refused  to  do  so.    The  court  denied 
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the  writ,  holding  as  we  haye  already  stated, 
and,  further,  that,  the  record  not  aisclodng 
that  tbe  relators  had  been  nominated  by  any 
conyention  whatever,  the  secretary  of  stata 
could  not  be  required  to  certify  tbe  nomina- 
tions, because  it  Is  his  duty  to  determine  in  tho 
case  of  a  certificate  filed  with  him  whether 
such  candidates  were  in  fact  nominated  by  a 
convention  or  assemblage  of  voters  or  delegates 
claiming  to  represent  the  party;  that  is,  he 
should  satisfy  himself  of  the  genuineness  of  the 
certificate.  But  he  has  no  authority,  where 
a  conveniion  in  good  faith  claiming  to  repre- 
sent the  party  has  in  fact  certified  its  nomina- 
tioiu  to  him  in  due  form,  tn  refuse  to  recertify 
tbe  same  to  the  county  clerks.  We  enteruin 
no  doubt  of  tbe  correctness  of  the  principles 
announced  in  thstcase,  and  it  follows  that  the 
court  by  a  writ  of  mandamus  cannot  compel  the 
secretary  uf  state  to  perform  an  act  which  be 
has  no  legal  authority  to  pOrform.  If  it  was 
the  duty  of  the  secretary  to  certify  boh  sets 
of  nomination^,  and  if  he  had  no  power  to  de- 
termine, between  the  rival  factions,  which  fac- 
ton  lepresented  the  Democratic  party,  then 
it  seems  perfectly  clear  that  the  court  can 
neither  require  him  to  make  such  decision,  nor 
can  the  court  itself  determine  which  faction 
rightfully  represents  the  party,  and  upon  such 
determination  require  the  secretary  to  omit 
from  his  certificates  one  set  of  candidates, 
which  State,  Sturdevant^  v.  Alfen  declares  it 
is  his  duty  to  include  in  the  certificate.  '  The 
legislature  has  not  provided  any  means  for 
determining  such  controversies.  'Political  par- 
ties are  voluntary  associations  for  political 
purposes.  They  establish  their  own  rules. 
They  are  governed  by  their  own  usages. 
Voters  may  form  them,  reorganize  them,  snd 
dissolve  them  at  their  will.  The  votera  ulti- 
mately must  determine  every  such  question. 
The  voters  constituting  a  party  are,  indeed, 
tbe  only  body  who  can  finally  determine  be- 
tween contending  factions  or  contending  or- 
ganizations. The  question  is  one  essentially 
political,  and  not  Judicial,  in  its  cl  anicter. 
It  would  be  alike  dangerous  to  the  freedom 
of  elections,  the  liberty  of  voters,  and  to  the 
dignity  and  re.<pect  which  should  be  enter- 
tained for  Judicial  tribunals,  for  the  courts  to 
undertake  in  any  case  to  investigate  either  the 
government,  usages,  or  doctrines  of  political 
parties,  and  to  exclude  from  the  official  ballots 
the  names  of  candidates  placed  in  nomination 
by  an  organization  whlcu  a  portion,  or  per- 
haps larfi:e  majority,  of  the  voters  professing 
allegiance  to  the  particular  party  believe  to  be 
the  representatives  of  its  political  doctrines 
and  its  party  government.  We  doubt  even 
whether  the  legislature  has  power  to  confer 
upon  tbe  courts  any  such  authority.  It  is 
certain,  however,  that  tbe  lesrislature  has  nol 
undertaken  to  confer  it.  We  shall  not  en- 
large upon  the  views  we  have  expressed.  If 
antbority  were  needed  in  their  support,  we 
think  the  underlying  principles  sug^sted  are 
those  which  governed  tbe  courts  in  People, 
Baton,  v.  District  Qmrt,  18  Colo.  26;  SltieldM 
y.  Jacob.  88  Mich.  164,  18  L.  R  A.  760:  as  well 
as  in  State,  titurdevant,  .v.  Allen,  supra. 
Writ  denied, 

Norvalf  J.,  did  not  sit. 


Unitbd  Statbs  CiscuiT  Court  of  Afpbalh. 


UNITED  STATES  CIRODIT  COURT  OF  APPEALS,  SIXTH  CIRCUIT. 


CALIFORNIA  FIG  SYRUP  COM 
PANT,  Appt, 

V, 

FREDERICK  STEARNS  A  COMPANY. 
(78  Fed.  aeiK  818.) 

!•  The  term  **myrup  of  fl|c>  **  cannot  be 
Qoed  BM  Ik  trademark:  of  a  medicine  de- 
scribed as  the  laxative  and  nutritive  juice  of 
flgs,  since  it  is  merely  descriptive. 

8*  The  fk'audalent  nae  of  the  term  **«^r- 

up  of  hgm  **  a£  tbe  name  of  a  Jazatlve  prep- 
aration into  which  only  a  sJiflrht  quantity  of  fljr 
juice  is  put,  not  for  the  purpose  of  chanirinff  its 
medicinal  character  or  even  its  flavor,  biit 
merely  to  give  a  weak  support  to  the  statement 
that  the  article  is  syrup  of  dgs,  will  not  be  pro- 
tected in  equity  against  imitation. 

(April.U,  IBM.) 

APPEAL  by  plaintiff  from  a  decree  of  tbe 
Circuit  Court  of  the  United  States  of  tbe 
Eastern  District  of  Michigan  dismisHiug  a  bill 
brought  to  enjoin  defendauts  from  infrioging 
plaintiff's  claim  to  a  trademark.    Afflmud. 

Statement  bjr  Taft*  Circuit  Judge : 
This  ia  an  appeal  from  a  decree  of  the  cir- 
cuit court  for  the  eastern  district  of  Michi- 
gan dismissing  a  bill  in  equity  brought  by 
tbe  pallfomia  Fig  Syrup  Company,  a  corpo- 
ration of  the  state  of  Nevada,  against  Fred- 
erick Stearns  <&  Company,  a  corporation  of 
the  state  of  Michigan,  to  enjoin  the  defend- 
ant from  infringing  that  which  complainant 
claims  to  be  its  trademark  property  in  the 
name  "Syrup  of  Figs"  or  "Fig  Syrup,**  to 
designate  a  liquid  laxative  m^iciue.  The 
ground  upon  which  the  circuit  court  refused 
the  relief  prayed  for  was  that  the  complain- 
ant  did  not  come  into  court  with  clean  hands, 
but  that  in  its  advertisements  and  in  tbe  use 
of  the  term  "syrup  of  figs"  to  designate  the 
medicine  which  it  sells,  it  was  committing 
a  fraud  upon  tbe  public.  See  67  Fed.  Rep. 
1008. 

R.  £.  Queen  in  1879  or  1880  was  a  drug- 
gist in  Reoo,  Nev.  After  experiments,  be 
succeeded  in  making  a  liquid  laxative  prepa- 
ration, the  secret  formula  of  which  is  now 
the  property  of  the  California  Fig  Syrup 
Company.  He  selected  the  name  "Syrup  of 
Figs"  to  designate  the  preparation  because 
of  the  popular  impression  that  the  fig,  when 
eaten,  has  the  medicinal  property  of  opening 
the  bowels  and  curing  or  preventing  consti* 
pation.     The  chief  medicinal  agent  in  the 

{ preparation  is  senna.  Its  exact  composition 
s  a  trade  secret,  but  this  much  is  admitted : 
There  is  not  now,  and  never  has  been,  in  the 
mixture,  more  than  one  tenth  of  1  per  cent 
of  the  juice  of  the  fig;  and  this,  it  is  con- 
ceded, is  not  enough  to  have  anv  effect,  ei- 
ther medicinally  or  by  way  of  flavor.  The 
popular  impression  that  figs  are  laxative  by 

Nora.— For  effect  of  deception  in  a  trademark 
to  defeat  right  of  action  for  its  Infringemeut,  see 
noU  to  Joseph  v.  llacowsky  (OsL)  19  L.  R.  A.  6& 

88  L.R  A. 


reason  of  any  medicinal  element  contained 
in  them  is  erroneous.  Their  laxative  effect 
when  eaten  in  some  quantities  is  caused  by 
the  physical  action  of  the  seeds  and  skin  upon 
the  bowels.  There  is  practically  no  laxative 
property  in  the  juice  of  the  fig  any  different 
from  that  of  the  juice  of  any  other  fruit.  It 
has  no  effect  whatever  unless  taken  in  quan- 
tities as  flrreat  as  that  of  a  pint  or  a  auart 
The  business  of  the  California  Fig  Syrup 
Com  pan  V  in  the  sale  of  this  preparation  has 
increased  enormously.  More  than  a  half 
million  of  dollars  have  been  expended  in 
advertising  It  through  the  daily  press  and 
otherwise  in  this  country  and  in  foreign 
countries.  Much  evidence  was  introduced 
showing  that  the  complsinant's  syrup  of  figs 
was  a  very  useful  medicine,  and  one  pre- 
scribed by  physicians  of  high  standing. 

Complainant's  preparation  is  put  up  in 
bottles  of  two  or  three  sizes.  Blown  into 
the  bottle  are  the  words  "Syrup  of  Figs.* 
Upon  the  paper  label  pasted  on  the  bottle 
are  these  woras :  "  Nature's  Pleasant  Laxa- 
tive," "Syrup  of  Figs,"  "The  California 
Liquid  Fruit  Remedy,"  "Gentle  and  Effect- 
ive." Then  follow' the  directions  for  use, 
in  which  reference  is  made  to  a  printed  cir- 
cular wound  around  the  bottle  for  further 
details,  and  at  the  bottom  of  the  label  is 
printed,  "Manufactured  only  by  the  Cali- 
fornia Fig  Syrup  Co. ,  of  San  Francisco,  Cal. ; 
Louisville,  Ky.  ;  New  York,  N.  Y.,  U.  8. 
A."  The  bottle  is  inclosed  in  a  paper  box 
or  carton,  on  the  outside  of  which  is  shown 
the  picture  of  a  branch  of  a  fig  tree  with  figs 
upon  it,  and  around  the  branch  are  these 
words:  "California  Fig  Syrup,  San  Fran- 
cisco, Cal."  Beneath  this,  in  large  print, 
is  "S^ruD  of  Figs,"  followed  in  type  of  a 
less  size  by  the  words,  "Presents  in  the  most 
elegant  form  the  laxative  and  nutritious  juice 
of  the  figs  of  California."  The  sentence  is 
continued,  but  in  fine  print,  as  follows: 
"Combined  with  the  m^icinal  virtues  of 

giants  known  to  be  most  beneficial  to  the 
uman  system,  forming  an  agreeable  and  ef- 
fective laxative  to  permanently  cure  habitual 
constipation  and  the  many  ills  depending  on 
a  weaK  or  inactive  condition  of  the  kidneys, 
liver,  stomach,  and  bowels,  and  is  perfectly 
safe  in  all  cases,  and  therefora  the  best  of 
family  remedies.  Manufactured  only  by  the 
California  Fig  Symp  Co.,  of  San  Francisco, 
Cal.,  Louisville,  Ky.,  New  York,  N.  Y." 
There  is  also  a  direction  on  the  outside  of 
the  carton  to  read  the  inside  wrapper  for  full 
directions  and  description.  Upon  the  wrap- 
per, which  is  printed  in  four  languages,  are 
further  statements  concerning  the  preparation 
and  its  exceptional  medicinal  qualities.  Ths 
first  paragraph  is  as  follows:  "The  great 
natural  demand  for  a  pleasant,  prompt,  and 
effective  laxative  and  gentle  diuretic  led  to 
tbe  combination  of  the  laxative  and  nutri- 
tious elements  of  figs  with  the  medicinal  vir- 
tues of  plants  known  to  be  most  beneficial  to 
the  human  system,  thereby  forming  Syrup 
of  Figs,  and  the  universal  satisfaction  which 
this  excellent  remedy  has  given  is  attested 
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by  the  immenie  quantity  oonstantly  used  in 
all  sections  of  the  United  States  and  in  many 
other  countries. " 

The  evidence  tends  to  show  that  the  de- 
fendants are  manufacturing  drugirists,  who 
make  a  business  of  imitating  proprietary 
medicines,  and  of  attempting  to  secure  a  large 
sale  of  the  Imitations  by  selling  them  tc 
druggists  to  be  substituted  by  them  in  their 
iradVfor  the  adyertised  article.  The  prepa- 
ration of  the  defendants  is  also  a  lazatiye 
medicine,  in  which  there  is  considerably 
more  of  the  Juice  or  syrup  of  the  fig  than  in 
that  of  the  complainant.  The  defendant  does 
Dot  attempt  to  imitate  the  package  or  the 
bottle  or  any  part  of  the  outer  dress  of  the 
complainant's  article  in  making  and  prepar- 
isff  its  own  package.  It  does  designate  its 
article,  however,  as  "Laiatlve  Fig  Syrup." 

The  serenth  paragraph  of  the  defendant's 
answer  below  was  as  follows:  ''And  this 
defendant,  further  answer! ng«  deniel  that  the 
complainant  has  any  ezclusiye  right  what- 
erer»  or  can  have  any  exclusive  right,  to 
designate  a  syrup  of  figs  by  its  common 
appellative.  It  admits  that  the  name  *Syrup 
of  rigs'  undoubtedly  distinguishes  a  syrup 
of  figs  from  any  s^rup  which  Is  not  a  syrup  of 
figs,  and  that  if  said  complainant's  syrup  of 
(Igs  is  really  what  its  title  purports,  said 
title  distinguishes  it  from  any  other  syrup 
wiiich  is  not  a  syrup  of  figs;  but  this  de- 
fendant submits  that  if  the  said  syrup  sold 
by  the  said  complainant  is  really  a  syrup  of 
figs,  that  said  name  is  purely  descriptive, 
&Dd  that,  on  the  other  hand,  if  it  is  not  a 
sjrap  of  figs,  said  name  is  false  and  decep- 
tive, and  that  in  either  case  the  said  com- 
plainant can  have  no  exclusive  right  of  prop- 
erty therein ;  and  prays  the  same  benefit  of 
this  defense  as  if  it  had  formally  demurred 
10  said  bill  on  that  ground." 

Before  Taft  and  Lurton,  Circuit  Judges, 
and  Hammond,  J. 

Jfr  R.  A.  Bakewell.  with  Mr.  Panl 
Bakewell*  for  appellant. 

Mr.  George  A  Lothrop  for  appellee. 

Tail,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court : 

Counsel  for  the  appellee  contends  that  the 
decree  of  the  court  below  must  be  sustained 
00  two  grounds :  First,  that  the  complain- 
ant and  appellant  cannot  appropriate  as  a 
trademark  the  term  "syrup  of  figs,"  because 
it  is  a  deflcriptive  term,  and  relates  to  the 
composition  ox  the  article  which  It  is  used 
to  designate ;  and,  second,  that  the  complain- 
tot  cannot  have  relief  in  a  court  of  equity, 
because,  in  using  the  name  to  designate  the 
preparation  which  it  sells,  it  is  guilty  of 
a  distinct  misrepresentation  to  the  public, 
which  has  a  tendency  to  mlslrad  the  public 
into  bnying  the  article  with  a  false  Impres- 
iloo  in  respect  to  its  manufacture  and  its  com- 
position. 

1.  There  it  nothing  about  the  defendant's 
trtlcle  which  resembles  the  complainant's 
artirli*  except  the  words  **flg  syrup,"  which 
U  sub  tantially  the  same  in  meaning  and 
appearance  as  the  words  ** syrup  of  figs." 
"Syrup  of  figs"  is  a  descriptive  term.    It 
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may  be  that  no  one  had  ever  mside  a  svi-up 
of  figs  at  the  time  that  Queen  selected  the 
term  to  designate  the  preparation  which  he 

f»ut  upon  the  market.  That  Is  Immaterial. 
t  is  entirely  possible  to  describe  something 
by  the  use  of  common  words  which  may  never 
have  had  a  commercial  use.  or  which  may 
never  have  been  in  fact  made.  The  Century 
Dictionary  describes  ** syrup"  to  be  "a  solu- 
tion of  sugar  in  water,  made  according  to 
an  oflicinal  formula,  whether  simple,  flavored, 
or  medicated  with  some  special  therapeutic 
or  compound."  It  is  defined  by  Webster 
as  "a  thick  and  viscid  liquid,  made  from 
the  Juice  of  fruits,  herbs,  etc.,  boiled  with 
sugar."  The  Standard  Dictionary  defines 
** syrup"  generally  ^'as  a  thick,  sweet  li- 
quid," ana  specifically  as  ** a  saturated  solu- 
tion of  sugar  in  water,  often  combined  with 
some  medicinal  substance,  or  flavored,  as 
with  the  luloe  of  fruits  for  use  in  confec- 
tions, cookery,  or  the  preparation  of  bever- 
ages." This  authority  further  states  that 
"syrups  are  commoner  named  from  their 
source  of  flavoring. "  The  Century  Diction- 
ary gives  a  number  of  medicinal  syrups 
Syrup  of  aconite  is  a  mixture  of  tincture  of 
fresh  a(*onite  root  1  part,  with  syrup  9  parts. 
Syrup  of  almond  is  sweet  almond  10  parts, 
bitter  almond  8  parts,  sugar  50  parts,  orango- 
fiower  water  5  parts,  water  to  make  100  parts. 
Syrup  of  althaea  is  altliaea  4  parts,  sugar 
60  parts,  water  to  make  100  parts.  Syrup 
of  citric  add  is  citric  acid  8  parts,  water  8 

Sarts,  spirit  of  lemon  4  parts,  syrup  980  parts, 
vrup  of  garlic  is  fresh  garlic  16  parts,  sugar 
60  parts,  allute  acetic  acid  40  parts.  Syrup 
of  gum  arable  is  mucilage  of  acacia  20  parts, 
syrup  75  parts.  Syrup  of  ipecac  is  fluid  ex- 
tract of  1  pecac  5  parts,  syrup  95  parts.  Syrup 
of  rhubarb  Is  rhubarb  90  {mrts,  cinnamon  IB 
parts,  potassium  carbonate  6  parts,  sugar  600 
parts,  water  to  make  1000  parts.  Syrup  of 
squill  is  vinegar  of  squill  40  parts,  sugar  60 

J»arts,  with  water.  Syrup  of  wild  cherry 
s  wild- cherry  bark  powdered  19  parts,  sugar 
60  parts,  glycerine  6  parts,  water  to  make  100 
parts. 

It  is  manifest  that  the  term  **  syrup  of  flgs, " 
used  to  describe  a  medical  preparation,  has 
a  distinct  and  definite  meaning,  namely,  a 
combination  of  sugar  and  the  juice  of  the  fig, 
and  possibly  other  ingredients,  in  which, 
however,  the  medicinal  property  of  the  fig  is 
the  active  and  chief  element.  That  this  la 
the  sense  in  which  the  complainant  Intends 
it  to  be  understood  may  be  gathered  from  Its 
reference  to  it  as  the  **  California  Liquid 
Fruit  Remedy,"  from  its  statement  upon  the 
package  that  it  "  presents  in  the  most  elegant 
torm  the  laxative  and  nutritious  juice  of  the 
figs  of  California,"  and  from  its  statement  in 
its  circular  *'that  it  Is  a  combination  of  the 
laxative  and  nutritious  elements  of  figs  with 
the  medicinal  virtues  of  plants  known  to  be 
most  beneficial  to  the  human  system,  thereby 
forming  syrup  of  figs. "  In  Brown  Ohemieal 
Co.  v.  Meyer,  189  U.  8.  540,  85  L.  ed.  247, 
it  was  held  that  the  term  **  iron  bitters"  was 
so  indicative  of  the  ingredients,  characteris- 
tics, and  purpose  of  the  preparation  upon 
which  it  was  placed  that  it  could  not  be 
monopolized  as  a  trademark.     Mr.  Justice 
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Brown,  delivering  the  opinion  of  the  court, 
•aid : 

**The  general  proposition  is  well  estab- 
lished timt  words  which  are  merely  descrip- 
tive of  the  character,  qualities,  or  composi- 
tion of  an  article,  or  of  the  place  where  it  is 
manufactured  or  produced,  cannot  be  mo 
nopoliz^  as  a  trademark  (Delaware  d  H. 
Canal  Go,  v.  Cnark,  80  U.  8.  18  Wall.  811, 
20  L.  ed.  581 ;  Atnoskeag  Mfg.  Oo.  v.  Trainer^ 
101  U.  8.  51,  25  L.  ed.  993;  (Jat^mU  v.  DavU, 
58  N.  Y.  238,  17  Am.  Rep.  238 ;  Thfrnp^'m 
▼.  Winctieater,  19  Pick.  214,  81  Am.  Dec.  1^5; 
Baggeii  v.  Findlater,  L.  R.  17  Eq.  29)  ;  and 
we  think  the  words  *iron  bitters'  are  so  far 
lodicative  of  tlie  ingredients,  characteristics, 
and  purposes  of  the  plaintiff's  preparation  as 
to  fall  within  the  scope  of  these  decisions." 

The  term  ''syrup  ot  figs,"  therefore,  can- 
not be  used  as  a  trademark. 

But  it  is  well  settled  iliat,  even  If  the  com- 
plainant is  using  sometliing  to  designate  its 
articles  which  it  cannot  claim  to  have  the 
exclusive  right  to  use  as  a  trademark,  yet,  if 
it  can  show  to  the  court  tliat  the  defendant 
Is  sellinir  an  article  like  the  complainant's 
in  such  a  way  as  to  induce  the  public  to  be- 
lieve thill  defendant's  article  is  the  complain- 
ant's and  tliat  it  is  doing  this  intentionally 
and  fraudulently,  the  complainant  may  have 
the  relief  of  a  court  of  equity  bv  injunction 
to  prevent  such  piracy.  Thus  in  this  case, 
even  though  syrup  of  figs  is  such  a  descrip- 
tive term  that  it  cannot  be  used  as  a  trade- 
mark, yet,  if  the  defendant  here  put  its 
medicinal  preparation  up  in  packages  orna- 
mented ana  dressed  so  as  to  be  a  colorable 
imitation  of  the  complainant's  package,  with 
the  intention  of  misleading  the  public  into 
the  purchase  of  tlie  defendant's  article  as  the 
complainant's  then  undoubtedly  the  defend- 
ant might  be  enjoined  from  thus  attempting 
to  palm  off  its  article  as  tlie  article  of  com- 
plainant. Brown  Gheviieal  Co.  v.  Meyer^  189 
U.  8.  540.  85  L.  ed.  247 ;  fjawrenee  Sffg,  Co. 
V.  TenneMee  M^g.  Co.  188  U.  8.  587,  84  L. 
ed.  997 ;  Croft  v.  Day,  7  Beav.  84 ;  HoUmoay 
V.  IloUoway,  18  Beav.  209;  McLean  v.  Flem- 
ing, 96  U.  8.  245,  24  L.  ed.  82» ;  Wothergpoon 
V.  Gurrie,  L.  R.  5  H.  L.  50H ;  Th/»npson  ▼. 
Montgomery,  L.  R.  41  Ch.  Div.  85-50. 

In  this  case  there  is  evidence  tending  to 
show  that  the  defendant  is  attempting  to  ap- 
propriate to  itself  by  unfair  moans  the  sood 
name  which  the  preparation  of  the  complain- 
ant has  acquired  by  advertising  and  use 
among  the  public  at  large.  Witnesses,  who 
are  retail  druffffists,  testified  that  defendant*! 
agents  visited  them,  and  recommended  the 
sale  of  defendant's  article,  on  the  ground 
that  the  druggists  could  palm  off  defendant's 
article  as  complainant's  article  upon  in- 
tending purchasers  who  were  not  familar 
with  complainant's  packaire,  and  who  called 
only  for  syrup  of  figs,  intending  thereby  to 
purchase  the  complainant's  article.  The  de- 
fendant reduces  the  price  of  its  article  very 
considerably  in  order  to  induce  druggists  to 
take  this  course.  We  are  not  prepared  to  say 
therefore,  that  the  complainant  might  not, 
except  for  the  reason  about  to  be  stated,  be 
entitled  to  some  relief,   by  an  injunction 
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against  the  defendant  to  prevent  unfair  com- 
petition. 

2.  But  the  second  ground  presented,  and 
that  upon  which  the  court  below  rested  its 
decision,  prevents  the  complainant  from  hav- 
ing any  relief  at  all.     That  ground  is  that 
the  complainant  has  built  up  its  business  and 
made  it  valuable  by  an  intentional  deceit  of 
the  public.     It  has   intended  the  public  to 
understand  that  the  preparation  which  it  sells 
has,  as  an  important  medicinal  agent  in  its 
composition,   the  juice  of  California  flg& 
This  has  undoubtedly  led  the  public  into  the 
purchase  of  the  preparation.     The  statement 
is  wholly  untrue.     Just  a  suspicion   of  fig 
Juice   has  been    put  into    the  preparation, 
not  for  the  purpose  of  changing  its  medicinal 
character,  or  even  its  flavor,  but  merely  to 
give  a  weak  support  to  the  statement  that  the 
article  sold  Is  syrup  of  figs.    This  is  a  fraud 
upon  the  public     It  is  true,  it  may  be  a 
harmless  humbug  to  palm  off  upon  the  pub- 
lic as  syrup  of  figs  what  Is  syrup  of  senna, 
but  it  is  nevertheless  of  such  a  character  that 
a  court  of  equity  will  not  encourage  it  by 
extending  any  relief  to  the  person  who  aeeu 
to  protect  a  business  which  has  frown  out  of 
ana  is  dependent  upon  such   deceit.     It  is 
well  settled  that  if  a  person  wishes  his  trade- 
mark property  to  be  protected  by  a  court  of 
equity  he  must  come  into  court  with  clean 
hands,  and  if  it  appears  that  the  trademark 
for  which  he  seeks  protection  is  itself  a  mis- 
representation to  the  public,  and  has  acquired 
a  value  with  the  public  by  fraudulent  mis- 
representation in  advertisements,  all  relief 
will  be  denied  to  him.    This  is  the  doctrine 
of  the  highest  court  of  England,  and  no  court 
has  laid   it  down  with  any  greater  strin- 
gency than  the  8upreme  Court  of  the  United 
States.     Manhattan  Medirine  Co.  ▼.  Wood,  108 
U.  8.  218.  27  L.  ed.  706 ;  Leather  Cloth  Go. 
▼.  American  Leather  CUh  Go.  4  De  O.  J.  A 
8.  137,  and  11  H.  L.  Cas.  528;  Bueldand  t. 
Rice,   40  Ohio  St.    526;  Palmer  v.    Uarr%$, 
60  Pa.  156.  100  Am.  Dec.  557 ;  PHnee  Mfg. 
Co.  V.  Pnnee'i  Metallic  Paint  Co.  185  N.  Y. 
24,    17  L.  R.  A.  129;  Rraun  ▼.  Joeevh  R. 
PeeUen'  8on»  Go.  58  Fed.  Rep.  585;  OonneU 
V.   Reed,  128  Mass.  477,  85  Am.    Rep.  H97, 
Siegert  v.  Abhott,  61  Md.    276-284,    48  Am. 
Rep.  101.     The  argument  for  complainant  is 
that,  because  fig  juice  or  syrup  has  no  laxa- 
tive property,  everybody  ought  to  understand 
that  when  the  term  is  us^  to  designate  a 
laxative  medicine  it  must  have  only  a  fanci- 
ful meaning.     But  the  fact  is  admitted  thai 
the  public  believe  that  fig  luice  or  synip  hat 
laxative  medicinal  properties.     It  is  to  them 
that  the  complainant  seeks  to  sell  Its  prepa- 
ration, and  it  is  with  respect  to  their  knowl- 
ed^  and    impressions   that  the  character, 
whether  descriptive  or  fanciful,  of  the  term 
used,  is  to  be  determined.    Exactly  this  ques- 
tion, raised  against  the  same  complainant^ 
was  considered  by  the  circuit  court  for  the 
district    of    Massachusetts    {Cafijomia    Fif 
Syrup  Co.  ▼.  Putnam,  66  Fed.  Rep.  750),  ana 
relief  was  denied  by  Judge  Colt  to  the  com- 
plainant on  the  ground  that  its  use  of  the  term 
**  syrup  of  figs"  was  a  misrepresentation  to  Um 
public,  and  a  fraud  upon  It.    The  case  wu 
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Qurlad  lo  tho  oonrt  of  appeals  and  affirmed 
vpon  the  opinion  of  the  of  rcaii  Judge.  16  C. 
C.  A.  87«.  69  Fed.  Rep.  740,  88  U.  8.  App. 


Reliance  is  had  by  the  defendant  upon  a 
deeision  of  the  court  of  appeals  of  the  ninth 
circuit,  which  was  on  an  appeal  from  an  order 
of  Judge  McKenna,  granting  a  preliminary 
injunction.  Impr<ned  Fig  Syrup  Oo.  ▼.  OaU* 
Fig  Syrup  Co.  4  C.  C.  A.  864,  64  Fed. 


Rep.  176,  7  U.  b.  App.  688.  The  opinion 
in  the  ninth  circuit  is  baaed  on  the  tbeorj 
that  the  term  "syrup  of  figs"  is  not  descrip- 
tive. We  are  unable  to  fol!ow  that  learned 
court  to  this  conclusion.  It  seems  to  us  that 
the  reasoning  of  Judge  Colt,  affirmed  ss  it 
is  by  the  court  of  appeals  of  the  first  circuit, 
is  more  satisfactory. 

7ht  dterm  qf  the  eourtbdMc  U  n^finmi.  witii 
costs. 
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1.  Goorte  JodielaUy*  know  tiMit  oontiaets 
between  a  ottj  and  water  oompaniei  for  a  water 
supply  become  in  a  sense  perpetual  when  entered 
upon. 


mpply  of  w»ter  for  poblie  parpoaca 

vomj  be  arao  ted  In  favor  of  a  city  agaiiist  a  water 
eompany  which  threatens  to  shut  off  tbe  water  to 
enforce  a  disputed  demand  for  water  furnished 
under  a  contract  with  the  dty. 

iJune  2S,  IBQflD 

APPEAL  by  defendant  from  a  decree  of  tbe 
Chancery  Court  for  Mobile  County  over- 
ruliDg  a  demurrer  to  a  bill  filed  to  enioio  de- 
fendant from  cutting  off  complainant^s  water 
supply.    Affimud. 

The  facts  are  stated  in  tbe  opinion. 

MestTs.  Overall,  Bestor.  U  Gray,  for 
appellant: 

The  chancellor  decided  that  this  forfeit  meant 
liquidated  damages.  If  tbe  contract  had 
meant  li(|uidated  damages  why  did  it  not  say 
so  in  plain  terms? 

The  following  authorities  are  against  such 
construction. 

Taylor  y.  The  Mareella^  1  Woods,  209; 
B^oper  T.  Savannah  d  M.  R.  Oo.  89  Ala. 
529;  ffigginton  ▼.  Weid,  14  Qray,  105:  Tayloe  v. 
Sandtford.  dO  U.  8.  7  Wheat.  18. 0  L.  ed.  884; 
Shute  T.  Taylor,  6  Met.  61. 

If  the  forfeiture  is  a  penslty  then  when  the 
forfeiture  is  declared  the  contract  ceased. 

Lawron,  Cont.  ^g  8o7,  889. 

Where  tbe  contract  is  such  that  it  requires 
the  frequent  interference  of  tbe  court  for  years 
to  keep  it  in  force  or  to  exercise  its  power  in 
committing  for' a  violation  of  its  orders,  tbe 
court  will  not  undertake  to  enforce  it  or  to  en- 
Join  for  its  Tiolation. 

Iron  Ape  Pub,  Co.  ▼.  Wettern  IT.  Teleg.  Co. 
83  Ahu  498;  EUukwilder  ▼.  Looele$$,  21  Ala. 
871;    BlaneAard  T.   Detroit,  h.  dt  L.  M.  Ji. 


Co.  81  Mich.  48,  18  Am.  Rep.  149;  Bidtfordw. 
Darii,  11  Fed.  Rep.  549;  Hytland  MarbU  Oo, 
T.  Ripley,  Tt  U.  8. 10  Wall.  889, 19  L.  ed.  956. 

Mesirt,  Peter  J.  HaaiiltoB*  Grearorif 
L*  Smith*  and  H.  T.  Smith,  for  appellee: 

A  provision  for  paying  money  is  construed 
a  penalty  where  damages  are  less  and  can  be 
easily  ascertained;  but  where  there  is  no  stand- 
ard tbe  courts  will  not  disturb  the  amount 

Keeble  ▼.  Keebfe,  85  Ala.  668;  1  Sutherland, 
Damages,  490-492,  519. 

This  provision  in  the  contract  is  to  quicken 
tbe  diligence  of  the  company  and  do  it  as 
often  as  necessary. 

Hooper  y.  Savannah  AM.  B.  Gb.  69  Ala. 
685;  8  Briokell,  Dig.  294,  §  19. 

Rules  of  construction  are  designed  to  fret  at 
the  intention  of  the  parties  after  considering 
the  subject,  object,  and  circumstances  of  the 
contract. 

1  Briokell,  Dig.  886,  §161;  8  Brickell,  Dig. 
147,  g  87;  Davie  v.  RflberU.  89  Ala.  402. 

We  must  construe  most  strongly  against  the 
promisor. 

1  Brickell,  Dig.  886,  §  162;  8  Brickell,  Dig. 

That  construction  must  be  taken  which  will 
give  operstion  to  all  parts. 

1  Brickell,  Dig.  886.  §  168. 

Condi  lions  subsequent  and  divestiture  of  in- 
terests by  them  are  not  favored  by  law. 

8  Am.  &  Eng.  Enc.  Law,  sul)iect,  Condi' 
Hone;  Montgomery  OtMght  Oo.  y.  Montgomery, 
87  Ala.  250,  4  L.  R.  A.  616. 

Tbe  law  will  not  permit  a  man  to  take  ad- 
vantage of  his  own  wrong,  and  it  will  not 
adopt  a  construction  of  a  contract  which  per- 
mits it. 

Wingo  t.  Hardy,  94  Ala.  184. 

Even  if  this  was  a  suit  for  specific  perform- 
ance tbe  contract  should  be  enforced.  It  is 
certain,  mutual,  involves  no  discretion,  and 
for  its  breach  damages  are  inadequate. 

W  Hteriuan,  Si^ec.  Perf .  J^  152,  158,  note, 
5s§  21. 27:  Columbia  Water  Biu>er  Oo.  v.  Colum- 
bia, 5  8.  C.  N.  8.  2*^5;  Weale  v.  Weet  Middle- 
sex W'aterfrarA'i  Oo.  1  Jaa  ^  W.  874;  22  Am. 
A  Eng.  Enc.  Law,  pp.  UlU.  914,  940;  Joy  v 
6t   Louis.  188  U.  8.  2,  84  L.  ed.  848. 

Even  when  the  court  would  not  originally 
com|)el  B|tecific  performance,  for  example,  of 


ironc—As  to  compulsory  service  by  a  water  i  (Me.)  28  L.B.  A.  879,  and  American  Waterworks Oft^ 
eompaoy.  tee  noU  to  Bushville  v.  Rnshville  Nat.    v.  State,  Walker  (Net>.)  ao  L.  B.  A.  447. 
Oaa.Oo.(Ind.)lSL.B.  A821;  also  Wood  v.Aubum  1 
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penoDAl  MiTioes  involying  skill  and  discre- 
ttOD,  tbe  more  reasonable  doctrine,  says  Somer- 
▼ille,  is  to  accomplish  the  same  purpose,  so 
far  as  it  can  be  done,  by  Ihe  negative  means  of 
injunction. 

Waterman,  Spec.  Perf.  §  2;  Iran  Age  Pub. 
Co,  v.  Weitem  U.  Teleg.  Oo.  88  AJa  408; 
Kerr.  Inj.  *528,  584,  498. 

Briekell,  Ch.  J.,  delivered  the  opinion  of 

ibe  court: 

Tbe  city  of  Mobile  and  tbe  Bienville  Water 
Supply  dompanv,  under  authority  conferred 
by  their  respective  charters,  entered  into  a 
contract  by  which  tbe  latter  undertook  to  sup- 
ply water  to  the  inhabitants  of  the  city  for 
private  purposes,  at  fixed  rates,  and  to  sup- 
ply to  the  city  itself  water  for  public  pur- 
poses, including  service  at  fires.  The  char- 
ter of  the  company,  b^  its  sixteenth  section, 
provides  for  the  erection  of  hydrants  upon 
request  of  residents  of  certain  localities,  to 
be  paid  for  bv  taxation,  and  tbat  other  hv- 
drants  erected  nnder  other  conditions  shall, 
with  certain  other  apparatus  connected  with 
the  fire  service,  be  paid  for  by  the  ci^.  It  is 
further  provided  that  the  water  for  this  service 
flball  be  fumisbed  "free,"  except  as  paid  for 
from  the  sources  mentioned.  Under  these 
conditions  it  is  evident  that  the  water  is  ac- 
tually paid  for  by  the  inhabitants  of  the  city. 
By  ibe  second  section  of  the  contract  it  was 
provided  as  follows: 

•'Said  Bienville  Water  Supply  Company 
further  agrees  to  erect  or  cause  to  be  erected  in 
some  suitable  place,  to  be  agreed  upon  by  tbe 
general  council  of  said  city,  a  gauge,  which 
shall  indicate  an  average  pressure  of  eighty 
(80)  pounds  at  the  hydrant  for  every  twenty- 
four  hours.  Failure  to  maintain  such  pres- 
sure shall  abate  tbe  price  proportionately  for 
tbe  time  such  failure  continues  after  the  ex- 
piration of  such  twenty-four  hours.  In  addi- 
tion, said  water-supply  company  agrees  and 
guarantees  to  furnish  for  fire  service,  during 
tbe  existence  of  anv  fire  or  confiagration  at 
any  time  within  the  city  within  reach  of 
tbe  hydrants,  through  800  feet  of  2^  inch 
double  leads  of  hose  with  1  inch  nozzle,  six 
vertical  streams  of  80teet  each;  through  same 
hose  with  1^  inch  nozzle,  six  vertical  streams 
of  60  feet  each.  For  failure  to  render  this 
service  at  anv  time  during  such  fires  or  confla- 
gration, said  water-supply  company  hereby 
agrees  to  forfeit  to  the  said  city  the  sum  of 
$1,000,  and  that  thereupon  this  contract  shall 
immediately  cease  and  terminate:  provided, 
however,  that  such  company  shall  not  be  sub- 
ject to  such  forfeiture  or  termination  of  this 
contract,  if,  by  any  reason  of  any  illegal,  un- 
lawful, or  improper  interference  by  parties 
other  than  saia  company  with  the  pipes,  mains, 
hydrants,  or  machinery  of  said  water-supply 
company,  it  shall  be  unable  to  render  the  serv- 
ice," etc. 

The  bill  it  brought  by  tbe  fAXj  of  Mobile. 
It  alleges  tbat  an  extensive  conflagration  oc- 
curred in  the  city  on  the  night  of  March  16, 
1894;  tbat  hose  was  attached  to  hydrants  near 
by,  but  that,  with  only  three  streams  playing 
Uirough  hose  not  over  800  feet  lontr,  and 
through  nozzles  not  exceeding  \\  inches,  the 
vertical  streams  furnished  failed  to  reach  60 
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feet  each;  that  a  proper  supply  was  not  fur- 
nished untfl  after  the  superintendent  had  rid- 
den 11  miles  out  to  the  pump  house  and  in- 
creased the  pressure;  and  that  the  greater  part 
of  the  damage  had  occurred  before  this  was 
done.  It  is  alleged  that  the  general  council 
subsequently  declared  by  resolution  that  the  wa- 
ter company  had  bv  reason  of  tbe  alleged  breach 
of  contract,  forfeited  to  the  city  the  sum  of 

J  1.000.  Pursuant  to  this  action,  the  city  de- 
noted that  sum  from  the  monthly  instalment 
next  due.  The  water  supply  company  there- 
upon directed  its  attorney  to'demand  payment 
or  the  sum  declared  forfeited,  and  gave  notice 
to  the  city  that,  in  default  of  payment,  it  would 
shut  off  water  used  for  public  purposes.  The 
bfll  is  filed  to  enjoin  this  threatened  action, 
and  the  case  is  before  us  on  appeal  from  the  de- 
cree of  the  chancellor  overruling  the  demurrers 
of  the  defendant. 

Treating  the  case  as  controlled  by  tbe  prin- 
ciples applicable  to  ordinary  bills  lor  specific 
performance,  it  is  insisted  by  the  demurrers: 
First,  that  tbe  contract,  providing,  as  it  does, 
for  the  performance  of  continuous  duties  ex- 
tending over  a  series  of  years,— duties  involv- 
ing personal  labor  and  sldll, — is  not  one  which 
a  court  of  equity  wUl  superintend  or  specifi- 
cally enforce;  and  next,  that,  aside  from  this 
feature  of  the  case,  the  city  itself  is  not  in  a 
position  to  ask  specific  performance,  by  reason 
of  its  own  repudiation  of  tbe  contract.  If  the 
bill  be  of.  tbe  character  asserted  in  the  first 
contention,  it  would  be  wanting  in  eNquity,  and 
should  be  dismissed.  In  Electric  Lighting  Ch. 
V.  Molnle  dfe  ^.  ff.  R.  Oo.  (decided  at  the  pres- 
ent term)  19  So.  721,  we  held  and  we  now  re- 
peat, that  "the  general  doctrine  is  that  a  court 
of  equity  will  decree  specific  performance  only 
when  it  can  dispose  of  the  matter  in  contro- 
versy by  a  decree  capable  of  present  perform- 
ance. It  will  not  decree  a  party  to  perform 
continuous  duty  extending  over  a  series  of 
years,  but  will  leave  the  aggrieved  party  to  his 
remedies  at  law."  But  we  do  not  understand 
it  to  be  tbe  purpose  or  prayer  of  the  present 
bill  that  tbe  court  should  assume  to  specifically 
enforce,  during  the  continuance  of  the  con- 
tract, the  mutual  duties  resting  upon  the  par- 
ties by  reason  of  their  contractual  relationa. 
It  alleges.  It  is  true,  the  existence  of  the  con- 
tract, and  its  breach  by  the  defendant;  but  it 
is  fairly  deducible  from  the  pleading  that  these 
averments  are  by  way  of  inducement  only, 
statement  of  successive  occurrences  lead- 


ing up  to  tbe  final  act,  the  threatened  shutting 
off  by  the  defendant  of  all  water  for  public 
purposes.  The  abstracts  furnished  are  not  full 
or  precise  in  the  statement  of  the  case.  They 
were  doubtless  prepared  on  the  assumption 
tbat  they  would  be  amplified  by  reference  to 
the  transcript.  This,  under  our  construction 
of  our  rule,  we  are  not  at  liberty  to  do.  &Neal 
▼.  BimtmUm  (Ala.)  19  So.  8.  If  the  bill  is 
broader  in  its  prayer  for  relief  than  we  haTe 
construed  it  to  be,  it  seeks  more  extended  re- 
lief than  can  be  decreed.  But,  regarding  it  as 
filed  solely  for  tbe  purpose  of  preventing  such 
injury  to  the  public  as  might  arise  if  the  wa- 
t^  company  should  shut  off  the  water,  it  is  not 
open  to  the  objections  urged.  Tbe  duty  of 
furnishing  water  for  the  extinguishment  of 
fires  is  one  which  might  well  attach  to  the 
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mnnicipBHty  wtthout  being  spedally  impooed. 
1  Dill.  Mud.  Corp.  8d  ed.  143,  140.  But  here 
it  is  ezpieaaly  enjoined  by  the  charter.  Acts 
1886  87,  p.  928.  Tha  defendant  contracted 
with  the  city,  not  only  with  full  knowledge  of 
tills  duty  to  the  public,  but  by  its  own  charter^ 
in  consideralion  of  valuablo  public  franchiaes, 
ii  consented  to  be  "charged  with  tbe  duty,  of 
introducing  [into  the  city]  such  supply  of  pure 
water  as  x&  domestic,  sanitary,  and  municipal 
wtots  thereof  may  require.'*  We  have  shown, 
with  respect  to  tlie  water  to  be  furnished  for 
fire  service  and  sanitary  purposes,  that  while 
oominally  no  charge  was  to  be  made,  the  com- 
pany was  indirectly  compensated  for  it;  and  it 
may  be  that,  when  its  obligations  are  measured 
by  strictly  contractual  relations,  it  should  not 
be  required  to  further  proceed  in  the  execution 
of  its  contract  if  the  other  party  had  wrong- 
fully abandoned  it  by  withholding  the  agreed 
compensation. 

But  Uie  company  also  owes  a  duty  to  the 
public.  Neither  it  nor  the  city  would  be  per- 
mitted, summarily  and  without  making  some 
other  provision  for  the  safety  of  the  public,  to 
etiot  ofif  the  water.  We  judicially  know  that 
contracts  of  this  character,  once  entered  upon, 
become  in  a  sense  perpetual.  They  may  con- 
tain provisions  for  forfeiture  or  for  expiration 
by  limitation,  but  from  their  very  cbaracter 
there  is  expectation,  if  not  assurance,  that  so 
inseparable  and  necessary  an  adjunct  of  mu- 
nicipal existence  will  be  carried  forward  by 
flome  one,  if  not  by  tbe  original  projectors. 
Changes  may  and  do  take  place,  but  where  such 
agencies  have  thus  become  incorporated  into 
the  municipality  itself,  it  would  be  the  duty  of 
the  court  to  see  tiiat  these  changes  are  not  so 
violent  or  summary  as  to  endanger  public  or 
private  property.  While  the  state  has  no  rec- 
ognized interest  in  the  property  of  its  citizens, 
its  right  to  appeal  to  the  courts  for  the  protec- 
tion of  the  public  interest  is  well  settled. 
Attjf.  Oen,  V.  Jamaica  Jhmd  Aquedttei  Corp, 
188  Mass.  801;  Ooomw  Mtn,  €h.  t.  South  Caro- 
lina, 144  U.  8.  560,  6M,  86  L.  ed.  587,  541; 
Sparhawk  T.  Union  Flam.  R,  Co.  54  Pa.  401; 
PwpU  ▼.  Powen,  88  Hun,  449,  8  Misc.  «28; 
United  8kUo$  v.  American  Bell  Teleph.  Co.  128 
U.  a  815,  88  L.  ed.  450. 

Tbe  prevention  and  abatement  of  nuisances 
affecting  the  health  or  comfort  of  the  public 
at  the  instance  of  municipalities  is  also  a  reo- 
ognixed  braocfa*  of  equitable  jurisdicticuk    1 


DflL  Hon.  Crorp.  8d  ed.  879;  Story,  Eq.  Jar. 
^§  981,  928.  924 ;  Pom.  Eq.  Jur.  g  1849; 
High.  Inj.  gg  745,  1554.  The  duty  of  the 
state  extends,  in  respect  to  corporations,  to 
a  resnmption  by  forfeiture  of  grants  of 
power  which  have  been  abused  to  the  detri- 
ment of  the  public.  Can  it  be  that  the  state 
may  not  prevent  by  injunction  a  wrong  which, 
if  perpetrated,  would  warrant  a  forfeiture? 
And  if  such  a  duty  rests  upon  the  state,  why, 
on  like  principle,  should  it  not  also  devolve 
upon  the  municipality  charged  with  the  pro- 
tection of  the  lives  and  property  of  its  inhabi- 
tants? In  cases  like  the  present,  some  way 
can  doubtless  alwavs  be  found  to  protect  the 
rights  of  the  public  without  invading  or  in- 
fnnging  the  contractual  rights  of  tbe  parties. 
But  if  cases  should  arise  where  all  these  rights 
in  their  fullness  could  not  be  protected,  the 
rights  of  tbe  publia  in  view  of  which  the  con- 
tract was  made,  and  in  consideration  of  which 
valuable  franchises  have  been  accorded,  should 
not  be  defeated  because  of  incidental  embar- 
rassment, to  some  extent,  of  the  rights  of  par- 
ties to  the  contract  In  such  cases,  the  proceed- 
ing is  not  strict Iv  one  for  specific  performance 
of  the  contract,  but  is  one,  rather,  \>j  the  neg- 
ative means  of  injunction,  of  enn>rcing  the 
performance  of  a  public  duty.  Iron  Age  Piib,' 
Co.  V.  WesUrn  U  Teleg.  Go.  83  Ala.  493,  50a  If 
the  city  may  not  adopt  this  remedy,  it  is  with- 
out any  remedy.  If,  pursuant  to  the  notice 
given,  the  company  should  shut  oS  its  water 
supply,  and  damage  should  result,  no  matter 
how  extended,  it  is  settled  that  neither  the  city 
nor  the  owners  of  private  property  injured  by 
the  breach  of  public  duty  could  maintain  an 
action  against  the  company.  Moundeville  v. 
Ohio  Rioer  R  Co.  87  W.  Va.  92.  20  L.  R.  A. 
161.  On  the  other  hand,  if  the  city  has  wrong- 
fully declared  tbe  forfeiture,  the  courts  are 
open  to  the  company  to  have  that  fact  judicially 
determined,  and  secure  the  full  measure  of  its 
rights.  It  cannot  be  permitted,  however,  to 
enforce  its  construction  of  the  contract  by  way 
of  a  reprisal  fraught  with  such  dangerous  con- 
sequences to  the  public. 

What  we  have  said  renders  it  unnecessary,  if 
not  improper,  to  determine  other  questions 
presented  by  the  demurrers.  We  remark,  in 
conclusion,  that,  under  the  allegations  of  the 
bill,  the  final  decree  should  go  no  further  than 
to  enjoin  the  threatened  actton  of  the  defendant 
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tiaa»  and  appolntlna  relteees  to  make  parttttoa 
of  property,  is  not  oenolusive  of  the  right  to  have 
the  property  divided  in  kind  rather  tiian  sold, 
when  presented  on  appeal  from  adeoree  con- 
firmina  the  report  of  tbe  referees. 
8«  Ordara  dir^dUng  tha  aonatmetlan  af 
waira  for  tbe  partition  of  water  and  for  Im- 
provements by  raising  the  level  of  the  water  to 
facilitate  partition  involve  the  merits  of  a  con* 
trovetsy  for  the  partition  of  a  water  power,  so 
that  an  appeal  therefrom  may  be  bad,  although 
tbe  final  decision  has  not  been  made» 
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8«  The  appointment  of  an  inspeetor  or 
superytnor  to  divide  w»ter»  keep  up  wefn 
ftDdotherwifleorenee  the  property  for  the  joint 
benefit  of  the  owners  1b  beyond  the  power  of  the 
court  in  a  suit  for  partition  of  a  water  power, 
and  If  partition  in  kind  cannot  be  made  without 
this  the  property  should  be  sdld. 

4.  Part  owner*  of  a  water  power  can- 
not be  compelled  to  contribute  to  the 

building  of  weirs  at  a  larire  expense  in  order  to 
apportion  the  water,  or  of  improvements  not  in 
the  nature  of  repairs,  but  to  raise  the  level  of  the 
water  to  facilitate  its  apportionment. 

(May  22, 1098.) 

APPEAL  by  plaintiffs  fron)  a  JudsmeDt  of 
the  District  Court  for  Linn  County  in  favor 
of  defendants  in  a  proceeding  to  partition  a 
water  power  on  the  Cedar  river.    Retened. 

Statement  by  Deemer»  J.r 

This  is  a  proceeding  to  partition  a  water 
power  on  the  Cedar  river  at  Ibe  city  of  Cedar 
Rapids,  conAisting  of  a  dam,  bulkheads,  race 
ways,  retaining  walls,  pond,  etc.  From  an 
order  of  the  district  court  setting  aside  tl^e  re- 
port of  the  referees  recommending  a  sale  of 
the  power  because  it  could  not  be  divided,  and 
from  another  order  coDfirming  the  report  of 
subsequent  referees  recommending  a  partition 
and  the  expenditure  of  large  sums  of  money 
in  order  to  accomplisb  tbe  setting  aside  of 
shares  to  the  respective  parties,  and  from  a 
still  further  order  directing  certain  repairs  and 
Improvements  to  be  made  of  tbe  property,  N. 
E.  Brown  and  Susan  Brown  appet|L 

Jfr.  Bl«  P.  Smithy  for  appellant: 

Partition  takes  place  when  two  or  more  Joint 
tenants,  coparceners,  or  tenants  in  common 
agree  to  divide  the  land  so  held  among  them  in 
severalty,  each  taking  his  distinct  part. 

2.B1.  Com.  824. 

Joint  tenants  may  also  sever  the  tenancy 
voluntarily  by  deed,  or  they  may  compel  a 
partition  by  writ  of  partition. 

4  Kent,  Com.  p.  879. 

Cotenants  no  longer  content  to  enjoy  their 
property  In  moieties  mav,  if  it  be  susceptible 
of  division,  have  it  transformed  into  estates  in 
severalty,  and  one  of  such  estates  assigned  to 
each  of  the  former  occupants  for  his  sole  use, 
and  as  his  sole  property. 

Freem.  Cotenancy  &  Partition,  §  898. 

Neither  this  nor  any  other  court  has  ever 
held  that  a  water  power  owned  in  common  by 
three  or  more  persons,  whose  interests  were 
varied,  could  be  divided  so  that  each  would, 
receive  his  share  of  the  flow  of  the  water. 

Cocfper  V.  Cedar  Rapidh  Water  Pover  Co.  42 
Iowa,  898;  Doan  v.  Metiylf,  46  Iowa,  120; 
8mith  V.  Smitk,  10  Paige.  470. 

A  division  of  water  that  is  variable  in  its 
flow  is  an  impossibilitv. 

MeGiUivray  v.  Et>an9,  "27  Cal.  98;  Higgin- 
bottom  V.  Short,  25  Miss.  160,  57  Am.  Dec.  198; 
Edrtmann  v  Hartmann^  59  111.  108;  Ropeton 
V.  Ropnton,  18  Ga.  425;  Freem.  Cotenancv  A 
Partition,  g  536;  Lei\fer8  v.  Eenke,  78  111.  405, 
24  Am.  Rep.  268. 

There  should  not  be  an  attempted  division 
of  the  water,  when  such  a  thing  is  practically 
impossible. 

L.R  A. 


AWrfv.  Letter,  117111.  841;  Whiter,  Story. 
2  Hill,  549;  CroweU  v.  Woodbury,  52  N.  H.  613. 

When  such  is  the  case  a  sale  should  be 
ordered  instead  of  an  attempted  division. 

Freem.  Cotenancy  &  Partition,  g  536; 
Higginbottom  v.  Shor  ,  supra;  Dyer  v.  Lou>eU, 
80  Me.  217;  Field  v.  I^er,  supra. 

The  commissioners  have  no  other  duty  to 
perform,  or  authority  to  act,  than  to  divide 
the  estate  according  to  the  directions  contained 
in  the  warrant. 

Freem.  Cotenancy  ft  Partition,  §  522;  Brown 
T.  BulJdey,  11  Cush.  168;  Fields.  Letter,  supra. 

The  district  court  held  it  to  be  the  subject 
of  partition  (against  appellee's  contention), 
which  left  tbe  orily  remaining  question  of  the 
method  of  division.  When  the  questions  pre- 
sented by  this  appeal  are  decided,  whatever  is 
left  is  simply  mechanical,  the  controversy  be 
tween  the  parties  is  ended. 

Johw^n  V.  Butler,  1  Iowa,) 459;  Iowa  CoUege 
Trustees  v.  Davenport,  7  Iowa,  218;  CaUanan 
V.  SJmw,  19  Iowa,  188;  Bumham  v.  Thnnpson, 
86  Iowa,  421;  Brown  v.  Harper,  64  Iowa,  646; 
Sunberg  v.  Linn  County  Disf.  Ci.  61  Iowa,  597: 
First  Hat.  Bank  v.  GUI,  50  Iowa,  425;  BieOin 
Y. Kendall,  72  Iowa,  490. 

Mr.  HbuBon  P.  Mills  for  appellee. 

Deemer*  J.,  delivered  the  opinion  of  the 
court: 

At  the  time  of  the  commencement  of  this 
action  Susan  Brown  owned  f|,  N.  £.  Brown 
■/^,  W.  8.  Cooper  A,  and  the  Anchor  Mill 
Company  ^  of  tbe  dam  and  water  power  re- 
ferred to  in  the  above  statement  of  tbe  case. 
The  appellants  are  mother  and  son,  and  their 
interests  are  united.  They  commenced  thb 
action  to  partition  tbe  water  power  among  tbe 
respective  owners,  and  askea  that  the  shares 
of  each  be  established  and  conflrmed,  and  that 
referees  be  appointed  to  make  partition,  or,  if 
it  is  apparent  that  tbe  same  cannot  be  equita- 
bly divided,  then  that  a  sale  of  the  property 
and  a  division  of  tbe  proceeds  be  made  between 
the  parties  according  to  their  respective  inter- 
ests. The  defendants  answered,  pleading  their 
interests  in  tbe  property.  They  each  oblect^ 
to  a  sale,  and  asked  that  tbe  property  be  re- 
paired, and  that  the  share  t>f  water  belonging 
to  them  be  delivered.  On  the  Ist  dav  of  No- 
vember, 1889,  tbe  court,  on  these  pleadings, 
entered  an  interlocutory  decree  establishing 
and  confirming  the  shares  of  the  respective 
parties  in  and  to  the  property,  and  decreed 
that  each  was  liable  to  contribute  at  all  times, 
in  proportion  to  his  respective  interest,  to  ibe 
expense  of  maintaining  the  property  in  good 
condition;  that  the  plaintiff  was  entitled  to 
have  the  water  power  and  property  partitioned 
and  admeasured,  so  that  each  owner  should 
receive  his  proper  share,  and  no  more,  of  the 
water  and  water  power,  and  no  more  at  any 
and  all  stages  of  water,  and  in  whatsoever  con- 
dition said  power  or  improvements  may  be. 
Tbe  court  also  appointed  James  Emmerson,  of 
Williamette,  Mass.,  Samuel  Sherwood,  of  In- 
dependence, Iowa,  and  P.  Mulialy,  of  Cedar 
Rapids,  Iowa,  referees  to  make  partition;  di- 
rected tbcm  to  set  apart  the  respective  inter- 
ests and  sbures  of  the  parties;  ordered  them  to 
make  such  recommendations  for  further  main- 
tenance and  use  of  the  interests  of  the  parties 
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•■  tbcj  might  deem  advisable;  and  oootinued 
the  araon  for  farther  prooeediDgs.  After- 
ward! a  change  was  made  in  the  personnel  of 
the  refereea,  and  Clemens  Herscbel,  of  New 
Tork  dtj,  a  fajdraulic  engineer.  Prof.  Wil- 
liama  of  Mt.  Vernon,  Iowa,  a  civil  engineer, 
sad  Samuel  Sherwood,  of  Independence,  Iowa, 
a  practical  miller,  were  substituted  in  place  of 
the  referees  originally  appointed.  On  the  27th 
day  of  January  these  referees  reported  that  an 
actual  partition  or  division  of  tbe  property  into 
the  required  fractional  parts  was  impractica- 
ble, without  an  indefinitely  continuing  iotelli- 
gent  operation  and  supervision  of  the  appli- 
ances that  might  be  erected,  and  that  if  such 
supervision  were  had,  the  attendant  expense 
and  di£9cuUie8  involved  would  render  such 
method  inadvisable  and  inexpedient;  that  it 
would  materiallv  injure  and  diminish  the 
rights  of  some  of  the  owners  of  the  property; 
and  that,  in  their  Judgment,  a  sale  of  the  prop- 
erty and  a  division  of  the  proceeds  was  tbe 
only  practical  method  of  paniiion  The  ap- 
pellees Cooper  and  the  Anchor  Mill  Company 
tiled  ol^tions  to  this  report,  and  moved  to 
aet  It  aside;  and  the  other  parties  moved  to 
ooollrm  the  same,  and  for  an  order  for  the  sale 
of  the  property.  Tbe  motion  to  confirm  was 
overruled,  and  appellees'  objections  to  the  re- 
port were  sustained,  and  the  Browns  excepted 
to  these  rulings.  Afterwards  J.  T.  Fanning, 
W.  Y.  Clark,  and  A.  H.  Conner  were  ap- 
pointed referees  to  make  partition  in  kind,  and 
the  85th  of  October,  lb98.  they  filed  their 


report,  proposing  a  plan  and  recommendation 
for  partition.  They  recommended  the  erec 
tion  of  adjustable  measuring  weirs,  to  be  made 
permanent  and  adjustable,  so  as  to  measure 
oat  to  each  owner  the  share  of  water  to 
wblch  he  was  entitled.  The  expense  of  such 
an  erection  they  approximated  at  $8,000. 
Tbey  also  recommended  that  tbe  court  direct 
the  owners  of  tbe  propecty  to  emplov  a  com- 
petent inspector  of  the  weirs,  who  snould,  as 
often  as  necessary,  see  that  they  were  kept  in 

5 roper  adjustmeut  and  repair,  and  that  tbey 
id  in  fact  partition  the  water  in  proper  pro- 
portion at  all  stages  of  ready  available  fiow  of 
the  river.  They  also  found  that  the  dam  was 
not  then  In  good  condition,  and  that  partition* 
In^  the  flow  under  such  conditions  would  not 
he  warranted  without  the  expenditure  of 
large  sums  of  money  for  repairing  and  bet 
tenng  the  condition  of  the  property.  Tbey 
therefore  recommen<}ed  that  the  crest  of  the 
dam  be  rai^,  that  the  dam  itself  should  be 
strengthened  and  made  permanently  stable  in 
ita  present  position;  that  it  should  be  made  wa- 
ter-tight and  that  the  leakage  in  the  headraces 
should  be  stopped.  The  estimated  cost  of  mak- 
ing the  repairs  and  improvements  suggested  by 
the  referees  is  from  $7,000,  to  $12,000. 
Upon  the  coming  in  of  this  report,  the  plain- 
ti^s  moved  to  set  the  same  aside,  and  for  an 
order  directing  the  referees  to  proceed  with  a 
■ale  of  the  propertv  and  a  division  of  the  pro- 
ceeds thereof,  or  that  the  cause  be  referred  to 
other  referees  for  final  disposition.  Tbe  de 
fcndants  filed  an  application  for  an  order  di- 
recting the  repairs  of  tbe  property  in  accord 
with  the  recommendations  of  the  referees. 
The  plaintiffs  filed  a  resistance  to  this  last- 
named  application.    The  motion  of  plaindib 
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to  set  aside,  and  the  application  of  defendants 
for  an  order  to  repair,  were  submitted  to  the 
court,  aud  the  former  was  overruled,  and  tbe 
report  of  tbe  commissioners  approved,  and 
the  application  for  an  order  directing  ihe 
repairs  was  in  elTect  sustained.  To  each 
and  all  of  these  rulings  the  pUintiits  excepted. 
They  now  appeal  to  thin  court,  and  in  their 
arguments  Question  tbe  validity  of  all  the  or- 
ders and  rulings  made  by  tbe  district  court. 
They  complain  more  particularly  of  tbe  order 
for  tbe  construction  of  the  weirs  and  gates, 
and  for  the  appointment  of  an  inspector,  and 
strenuously  insist  that  the  court  haa  no  power 
to  make  the  order  for  repairing  and  improving 
the  dam. 

Before  proceeding  to  a  discussion  Af  tbe 
questions  presented,  it  is  perhaps  advisable  to 
state  some  of  the  facts  a  little  more  explicitly. 
It  appears  that  N.  £.  Brown  owns  a  lot  on 
the  east  side  of  the  river,  on  which  stands  a 
mill.  Susan  Brown  owns  a  lot  adjoining 
that  of  her  coplaintiff,  and  also  lots  on  tbe 
west  side  of  tbe  river  adjoining  the  race  wav. 
The  defendants  Cooper  and  tbe  Anchor  Mill 
Company  each  own  lots  on  the  east  side  of 
tbe  river,  on  which  their  mills  are  situated; 
Cooper's  being  furthest  north,  or  up  stream, 
and  tbe  mill  company's  furthest  south,  or  down 
stream.  It  further  appears  that  tbe  share  of 
water  owned  by  Cooper  or  the  mill  company 
is  not  sufficient  to  run  either  of  their  mills, 
and  for  many  years  they  have  been  using 
largelv  of  tbe  water  belonring  to  appellants. 
The  aam  and  bulkheads  have  been  standing 
for  many  years,  and  the  mills  are  all  oM. 
The  rise  and  fall  of  the  water  in  the  Ced&r 
river  is  quite  variable;  the  volume  ranging 
from  640  to  1,280  cubir  feet  per  second.  The 
referees  first  appointed  found,  among  other 
things,  that  partition  of  tbe  property  in  kind 
was  not  *'  practically  possible,  without  an  in- 
definitely continuing  intelligent  operation  and 
supervision  of  the  appliances  that  might  be 
erected,  conducted,  moreover,  in  a  iudicial 
spirit"  Tbe  referees  last  sppointed  made 
practically  the  same  finding,  for  tbey  recom- 
mended tbe  appointment  of  a  superintendent 
or  inspector  to  control  tbe  apparatus,  and 
measure  out  to  each  owner  his  share  of  the 
water.  We  may  now  proceed  to  a  considera- 
tion of  tbe  various  questions  presented  by  tbe 
record.  It  is  to  be  observed  that  tbe  appel- 
lants do  not  question  that  partition  of  a  water 
power  may  he  had  in  a  proper  case.  Indeed, 
thev  are  not  in  position  to  make  any  such 
claim,  for  they  instituted  the  action,  and  are 
now  insisting  that  partition  be  nuide.  More- 
ever,  tbe  question  was  put  at  rest,  so  far  as 
this  court  is  concerned,  by  the  case  of  Cooper 
V.  Cedar  Bapid%  Water  Power  Co,  43  Iowa.  898. 
which  involved  a  partition  of  the  very^  water  ' 
power  we  are  now  considering  Their  con- 
tention is  that,  under  the  showing  made  in 
this  case,  partition  cannot  be  made  in  kind, 
but  must  be  brought  about  by  a  sale  and  di- 
vision of  the  proceeds.  Tbey  further  claim 
that,  if  partition  could  be  made  in  kind,  the 
orders  and  decree  of  the  court  in  this  rase.  In 
so  far  as  it  directed  the  repair  and  improve- 
ment of  tbe  property,  the  building  of  the 
weirs,  and  the  appointment  of  a  supervisor  or 
inspector  are  erroneous  and  should  be  reversed 
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At  tbe  tbreflhold  of  tbe  case  we  are  met  bj 
tbe  claim  from  appellees'  counsel  tbat  we  can- 
DOt  consider  tbe  points  made  by  appellants 
for  tbe  reason  tbat  tbe  original  decree  ren- 
dered in  tbe  case  is  an  adjuaication  tbat  par- 
tition could  be  made  of  tbe  property  in  kind, 
and  tbat  appellants  are  not  for  tbat  reason  in 
position  to  complain.  Tbis  original  decree, 
as  ^e  bave  said,  was  an  interlocutory  one. 
It  establisbed  and  confirmed  tbe  respective 
interests  of  tbe  parties  in  and  to  tbe  property, 
and  appointed  referees  to  make  pirtilion. 
The  referees  first  appointed  reported  tbat 
tbey  could  not  do  so  in  kind,  and  tbey  recom- 
mended tbe  sale  of  tbe  property.  This  report 
was  8^  aside  and  new  referees  appointed. 
Tbey  made  a  report  recommendiug  partition 
as  heretofore  stated.  Tbis  last  report  was  ap- 
proved, and  the  referees  were  directed  to  con- 
struct tbe  weirs,  and  make  the  Improvements 
and  repairs  of  the  property  as  recommended 
by  them.  We  do  not  tbiuk  tbat  tbe  original 
decree,  although  it  seems  to  bave  been  con- 
oeoted  to  by  appellants,  is  conclusive  of  the 
question  as  to  how  the  partition  should  be  mado; 
thai  is  to  say,  whether  it  should  be  made  '.n 
kind,  or  the  property  sold,  and  tbe  proceeds 
divided.  It  certainly  is  not  true  that  pa'ti- 
tioD  should  be  made  in  kind,  under  this  de- 
cree, if  the  referees  appointed  discoveied, 
upon  investigation,  that  it  could  not  be  done. 
It  Feems  to  us  tbat  the  findini?  was  no  more 
than  the  ordinary  interlocutory  decree  in  »«ucb 
cases,  establishing  and  confirming  the  interests 
of  the  various  parties,  and  appointing  tbe  ref- 
erees to  make  partition.  Whether  it  should 
be  made  in  kind,  or  tbe  property  sold,  and 
the  proceeds  divided,  was  left  for  decision  af- 
ter tbe  referees  had  made  their  rex>ort  ts  to 
the  practicability  of  a  partition  in  kind.  Certain 
it  is  that  if  tbe  referees  bad  found  it  enlirely 
impracticable  to  divide  tbe  propertvamone:  the 
several  owners,  tbe  court  was  notlx>und  band 
and  foot  bv  the  original  decree.  In  such  a 
case  it  could  have  ordered  the  referees  to  ;oake 
a  sale  and  divide  the  proceeds.  Of  tliis  it 
seems  to  us  there  can  be  no  question.  •  But, 
if  we  are  wrong  in  this,  it  does  not  foUov^  tbat 
tbe  order  of  tbe  court  directing  therep'iirs  of 
tbe  property,  the  building  of  weirs  and  tbe 
appointment  of  an  inspector  can  be  sustained. 
The  orieind  decree  did  not  provide  for  any 
such  tbinflT,  and  the  question  as  to  whether 
or  not  these  things  should  be  done  did  not 
arise  until  the  referees  reported  recommending 
them. 

Appellees  farther  contend  that  there  has, 
as  yet,  been  no  order  from  which  plaintiffs 
may  appeal.  It  is  said  that  **  none  of  tbe 
questions  involved  the  merits  of  the  case,  or 
^  affect  tbe  final  decision,  because  the  first  two 
are  only  the  suggestions  of  the  referees  as  to 
what  should  be  done,  and  tbe  third  in  no 
manner  affects  the  final  decision,  for  the  reason 
tbat  tbe  order  was  proper,  in  order  to  save  the 
balance  of  the  property  sought  to  be  parti- 
tioned." In  tbis  we  think  the  appellees  are  in 
error.  It  is  true  tbe  final  decision  has  not 
yet  been  passed.  But  the  court  did  direct  the 
construction  of  tbe  weirs,  which  will  cost  in 
the  neighborhood  of  |8.000,  and  further  di- 
rected that  the  property  be  repaired  and  im- 
proved at  an  estimated  expense  of  from  $7,000 
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to  112,000  preliminary  to  tbe  final  decree  in 
tbe  case.  Manifestly,  these  orders  materially 
affected  tbe  final  decision  and  involved  ibm 
merits  of  tbe  controversy.  Tbe  ruling  of  the 
court  was,  in  effect,  a  holding  that  the  prop- 
erty could  be  partitioned  in  kind,  and  that 
a  sale  should  not  be  bad.  This  was  really  thm 
only  question  in  tbe  case.  All  else  was 
largely  ministerial  or  administrative.  As  sus- 
taining our  conclusions,  see  Burnham  ▼. 
Thompfton^  35  Iowa,  421,  and  Brawn  v.  Udrp- 
er,  54  Iowa,  646. 

It  is  further  argued,  pn  behalf  of  appellees, 
that  defendants  cannot  complain  of  tbe  order 
of  tbe  court  setting  aside  the  report  made  by 
tbe  referees  first  appointed,  for  tbe  reaaoo 
tbat  no  appeal  was  taken  therefrom  within 
tbe  six  months  required  by  law«  We  do  not 
think  a  decision  of  this  question  is  necessarv 
to  a  disposition  of  the  case,  and  therefore  wiu 
not  consider  it. 

Tbe  controlling  point  in  tbe  case  is  tbe  cor- 
rectness of  tbe  ruling  approving  tbe  report  of 
tbe  referees  last  appointed,  the  direction  given 
them  to  make  repairs,  and  incur  the  expense 
neces!«ary  to  make  tbe  partition  effective,  and 
the  refusal  of  the  court  to  order  tbe  sale  of  the 
property.  It  has  already  been  noticed  that 
the  referees  and  the  court  found  it  necessary 
to  involve  the  parties  in  an  expense  of  more 
than  $16,000  before  partition  of  tbe  property 
could  be  made.  Tbe  referees  also  found  that, 
after  making  tbis  expense,  tbe  partition  would 
not  be  effective  without  tbe  personal  supervl* 
sion  of  some  overseer,  who  should  equalize  tbe 
fiow  of  tbe  water,  and  direct  it  into  proper 
channels,  and  so  divide  it  that  each  one  of 
the  parties  in  interest  should  receive  a  proper 
share.  This  report  with  a  recommendation  of 
such  a  person,  was  fully  approved  by  the 
court.  We  are  clearly  of  tbe  opinion  thai 
these  orders  and  rulings  of  the  court,  made 
upon  the  recommendation  of  the  referees,  can- 
not be  sustained. 

Tbe  object  of  partition  proceedings  is  to 
enable  those  who  own  property  as  joint  ten- 
ants, or  coparceners,  or  tenants  in  common 
to  so  put  ap  end  to  the  tenancy  as  to  vest  in 
each  a  sole  estate  in  specific  property  or  an 
allotment  of  the  lands  or  tenements.   It  con  tern- 

f>lates  an  absolute  severance  of  the  individual 
nterests  of  each  loint  owner,  and,  after  par^ 
tition,  each  has  the  right  to  enjoy  his  estate 
without  supervision,  let,  or  hindrance  from  tbe 
other.  Unless  this  can  be  accomplished,  then 
the  joint  estate  ought  to  be  sold,  and  tbe  pto- 
ceeos  divided.  Courts  should  be,  and  are,  ad- 
verse to  any  rule  which  will  compel  unwil- 
ling persons  to  use  their  property  in  common. 
Now,  it  seems  to  be  practically  con<^ed  bv 
all  parties  that,  to  make  partition  in  kind  ef- 
fective, in  this  case,  there  must  be  an  inspector 
or  supervisor  appointed,  whose  duty  it  will  be 
to  divide  tbe  water,  keep  up  the  weirs,  and 
otherwise  oversee  tbe  property  for  the  joint 
benefit  of  the  owners  thereof.  It  seems  to  ua 
that  tbis  is  not  a  partition  of  the  property,  and 
tbat,  when  such  an  appointment  Is  required 
in  order  that  each  owner  may  receive  his  pro- 
portion of  tbe  water,  from  this  fact  alone,  it 
is  apparent  that  a  sale  should  be  made.  By 
what  authority,  we  inquire,  could  such  an  in- 
spector make  improvements  of  the  property 


1896. 


Bbowh  t.  Cooper. 


65 


for  the  benefit  of  the  owoera  thereof,  if  they 
owned  it  in  severally?     What  right  would 
€Qch  an  inspector  have  to  go  upon  the  prop- 
erty of  one  for  the  benefit  of  another  after 
f»rt!tioQ  in  kind  should  be  made?    By  what 
authority  could  he  make  repairs,  and  charge 
the  expense  thereof,  or  any  part  thereof,  to 
the  one  not  consenting  thereto?    It  seems  to 
us  that  an  order  contemplating  such  a  pro- 
c^ure  is  not  a  partition  at  all.    It  is  nothing 
more   than  the  appointment    of  an  agent  to 
liivide   the  water,  and  to    see  that  each  of 
ibe  joint  owners  gets  bis  proper  share  thereof. 
It    is   simply   taking    the    management    of 
the  property  out  of  the  hands  of  the  joint 
owners,  and  placing  it  in  charffeof  an  officer 
of  court.    No  allotment  is  made  of  an  aliquot 
part  of  the  estate  to  anyone.    In  the  case  of 
Cooper  V.  Cedar  Rapids  \Vaier  Power  Co,  mpra, 
we  said:    "The  rules  governing  the  partition 
thoald  he  certain,  definite,  and  self  adjusting, 
so  that  they  will  readily  apply  to  the  future 
state  and  condition  of  the  power."    On  account 
of  tbe  variable  flow  of  water  In  the  Cedar 
river,   it  is  perfectly  clear  that  no  partition 
could  be  made  which  would  ''readily  apply  to 
the  future  state  and  condition  of  the  power." 
It  seems  to  be  agreed  by  all  the  experts  who 
have  bad  anything  to  do  with  the  case  that 
division  of   the  property  is  not  practicable 
"without  an  indefinitely  continuing  intelligent 
operation  of  the    appliances  that  might  be 
erected."    The  case  of  McOiUivray  v.  Emne, 
^  CaL  98,  is  closely  in  point  on  this  proposi- 
tion.    The  court  there,  in  speakinsr  of  much 
such   a  case  as  we  have  here,  said:    *'The 
only  partition  that  the  court  can  make  which 
will  definitely  and  permanently  end  the  dispute 
of  the  parties  and  do  justice  between  them,  is 
to  order  a  sale  and  distribute  the  proceeds." 
A^in.  tbe  court  said.    "An  attempt  to  do  it 
[divide  the  water]  would  be,  not  to  end,  but 
to  encourage  and  multiplv  litigation  to  an  un- 
limited   extent."    See    also    Uigginboitom   v. 
^jhort.  25  Miss.  160.  57  Am.  Dec.  198. 

The  most  serious  objection  to  the  order  of 
the  court  is  the  direction  therein  given  to  the 
referees  to  exi)end  more  than  $8,000  in  tbe  re- 
paira  of  the  property,  and  almost  an  equal 
sum  in  tbe  construction  of  weirs,  etc.,  in  order 
to  pBx\%a\\j  effectuate  the  partition,  and  this 
agaioat  the  express  wishes  and  desires  of  the 
•wnera  of  the  larger  part  of  the  property.  It 
caoDot  be  that  one  may  thus  be  compelled, 
agaiDsi  his  expressed  wishes  and  desires,  to  pay 
for  improving  his  property  for  Uie  benefit  of 
his  neighbor.  Such  an  order  is  an  infraction 
of  tbe  rights  and  principles  which  are  guaran- 
teed to  OS  by  our  form  of  government.  It  is 
a  blow  at  the  liberty  of  the  individual,  and  does 
Bot  comport  with  our  ideas  of  the  rights  of 
property.  Why  should  the  property  of  appel- 
lants be  taken  in  order  that  certain  advantages 
may  flow  to  the  appellees?  Can  one  be  made 
tbe  debtor  of  another,  without  his  consent,  ex- 
press or  implied! 
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It  is  argued  by  appellees,  however,  that  as 
one  joint  tenant  or  tenant  in  common  may 
make  repairs  and  charge  a  proportionate 
amount  of  the  expense  thereof  against  a  coten- 
ant,  the  order  of  the  court  in  this  case  is 
proper  and  legal.  The  fallacy  of  this  argument 
is  exposed,  however,  when  we  consider  that 
the  building  of  the  weir  was  not  a  repair  of 
the  property.  It  was  in  the  nature  of  a  per- 
manent improvement,  j|  of  the  expense  of 
which  must  be  borne  by  tbe  appellants  in 
order  that  appellees  may  enjoy  ^  of  the  water 
power.  We  do  not  think  it  is  the  law  that  one 
ootenant  may  make  improvements  upon  tbe 
common  property,  and  charge  tbe  expense,  or 
any  part  thereof,  to  his  cotenant.  See  Freem. 
Cotenancy  &  Partition,  §  263.  That  he  may 
make  needled  repairs  in  fome  cases,  and  charge 
a  proportionate  part  of  the  expense  thereof  to 
his  cotenant,  may  be  conceded;  but  such  is  not 
this  case.  We  do  not  think  there  was  any  au- 
thority in  tbe  court  to  authorize  the  expendi- 
ture of  $8,000  in  the  building  of  the  weirs  in 
order  to  effectuate  the  partition.  The  case  of 
FieldY,  Utter,  117  111.  841,  is  strongly  in  point 
on  this  proposition,  and  Uie  reasoning  of  the 
court  in  that  case  is  quite  conclusive  of  the 
proposition  here  considered.  See  also  Dyer  v. 
LotoeU,  80  Me.  217.  We  need  not  decide 
whether  the  court  may  not,  in  anv  case  of  par- 
tition, direct  the  referees  to  make  needea  re 
pairs  of  the  property  sought  to  be  divided.  It 
is  enough  to  say  here  that  it  quite  clearly  ap- 
pears that  tbe  repairs  were  directed,  not  for 
the  purpose  of  saving  or  caring  for  the  prop- 
erty, but  in  order  to  accomplish  the  partition, — 
to  raise  tbe  level  of  tbe  water  so  that  each  of 
the  parties  might  be  given  his  proportionate 
share  thereof.  We  are  satisfied  that  such  an 
order  is  without  authority  of  law. 

Our  consideration  of  the  case  leads  us  to  the 
conclusion  that  this  is  not  a  case  where  there 
can  be  a  fair  division  of  the  property  in  kind. 
The  only  way  in  which  partition  can  be  made 
is  to  sell  the  properly  and  divide  tbe  proceeds. 
On  account  of  the  condition  of  the  property, 
tbe  inconsiderable  interest  of  the  appellees 
therein  as  compared  with  that  held  by  appel- 
lants, the  variability  of  the  flow  of  water  in 
the  river,  and  other  matters  not  necessary  to 
be  enumerated,  it  seems  to  us  that  partition  by 
allotment  In  kind  is  absolutely  impracticable. 
What  we  have  said  is  not  in  conflict  with  the 
case  of  Cooper  v.  Cedar  Rapide  Water  Power 
Co,  eupra.    We  have  held  that  there  may  be 

gartition,  but  we  think  it  must  be  accomplished 
y  a  sale  rather  than  a  division  of  the  estate. 
True,  there  are  some  suggestions  made  In  the 
case  just  cited  as  to  how  partition  may  be 
accomplished,  but  the  record  in  this  case  showa 
conclusively  that  it  is  impossible  to  make  par- 
tition by  following  the  methods  there  pointed 
out.  These  suggestions  are  not  binding  upon 
us,  for  they  are  no  part  of  the  law  of  the  case. 
For  the  reasons  pointed  out,  the  judgment  <f 
ike  Dietrict  Court  ii  rewrted. 
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company  may  lawftilly 
efltabllflh  limits  beyond  whloh  It  will  Dot 
ooileot  or  deliver  packaires  carried  or  to  be  car- 
ried by  it  as  against  one  havloRr  knowledge  of 
gucb  llmita;  and  it  la  immaterial  that  the  llmita 
extend  farther  from  its  office  in  one  direction 
than  in  another. 

(December  24,  1886.) 

]?  RROR  to  the  Circuit  Court  for  Kalamazoo 
J  Couotj  to  review  a  Judgmeut  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
defendant's  refusal  to  call   for  and  deliver 


packages  at  plaintiff's  place  of  business.     Af 

The  facts  are  stated  in  the  opinion. 

Mr.  Samnel  W.  Ozenford,  for  plaintiff  in 
error: 

The  carrier  is  only  bound  to  deliver  at  the 
place  of  consignment;  if  ^oods  are  consigned 
to  Kalamazoo  the  carrier  is  only  bound  to  de- 
liver at  Kalamazoo.  But  if  he  delivers  at 
Schoolcraft  must  he  not  also  deliver  at  Gales- 
burg?  If  he  delivers  at  Galesburg  vill  the 
law  permit  him  to  pass  through  or  around 
Comslock  and  refuse  to  deliver  there?  The 
plaintiff  was  clearly  unlawfully  discriminated 
against. 

Kalamazoo  Hack  db  B.  Oo,  v.  Sooisma,  84 
Mich.  194. 10  L.  R.  A.  819:  New  England  Rtp. 
Go.   V.  Maine  Q,  R.  Oo.  57  Me.  188,  2  Am. 
Rep.  81. 


NoTB.^i>titv  QM  to  dtlivery  amd  ecXUctitm  of  path' 
agee  by  expreet  company. 

The  general  understanding  seems  to  be  that  one 
of  the  purposes  of  the  organization  of  ezpren  com- 
panies was  to  continue  the  custom  which  had  ob- 
tained among  carriers  before  the  establishment  of 
railroads  of  makhig  persooal  delivery  of  the  goods 
which  they  carried.  Such  custom  seems  to  have 
been  well  establisbed,  as  will  be  seen  from  the  fol* 
owing  citations: 

Duty  of  land  carrier  prior  to  introduction  of  raOr 

roada. 

Before  the  development  of  railroads  carriers 
overland  gathered  goods  from  the  premises  of  the 
consignor,  and  delivered  them  at  the  door  of  the 
consignee.  Detroit,  O.  H.  &  M.  B.  Co.  v.  Interstate 
Commerce  CommisslOD,  74  Fed.  Bep.  808. 

Tn  Farmers*  &  M.  Bank  v.  Champlain  Transp.  Co. 
28  Yt.  180, 66  Am.  Dec.  68,  it  is  mid  there  is  no  doubt 
from  the  history  of  the  carrying  business  in  England 
until  a  late  period  that  the  carriers  employ  their 
own  porters  to  deliver  their  parcels  at  the  several 
■topping  places  on  the  route.  But  it  Is  further 
■aid  that  carriers  by  land  with  wagons  constitute 
the  very  extreme  class  of  cases  in  the  books  where 
the  obligaMon  to  a  personal  delivery  is  held.  And 
In  this  country  that  rule  is  not  regarded  as  al- 
together uniform  and  matter  of  course  but  only 
the  natural  inference  in  the  absence  of  proof  to 
the  contrary. 

In  Oamett  v.  WiUan,  6  Barn.  &  Aid.  68,  the  court. 
In  Bpeaking  of  Blrkett  v.  Willan.  2  Bam.  &  Aid. 
866,  said  it  was  the  duty  of  the  carrier  in  that  case 
to  deliver  the  parcel  at  the  address  of  the  con- 
signee. 

In  Duff  V.  Budd,  6  J.  B.  Moore,  460,  SBrod.  &  B. 
117,  where  the  parcel  was  delivered  at  the  ofBce  of 
the  carrier  to  a  person  to  whom  it  did  not  belong, 
and  was  lost,  the  court  said  when  the  parcel  arrived 
the  carrier  very  well  understood  that  it  was  his 
duty  to  deliver  it  as  directed;  and  it  had  t)een  the 
course  of  his  office  to  deliver  parcels  at  the  house  of 
the  consignee. 

In  fitorr  v.  Crowley,  1  ITClel.  &  Y.  196,  it  is  said 
that  a  person  who  undertakes  to  carry  an  article 
from  one  point  to  another  does  so  in  consideration 
of  a  reward  to  deliver  it  at  the  house  of  that  in- 
dividual. 

If  it  is  the  general  custom  of  the  carrier  to  de- 
liver, he  must  do  so  in  all  cases.  Golden  v.  Man- 
ning. 2  W.  Bl.  9)6,  8  Wils.  429. 

The  mere  fact  that  the  place  of  business  is  shut 
at  the  time  delivery  is  attempted  to  be  made  will  1 
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not  absolve  the  carrier  from  his  duty  to  make  de- 
livery.   Merwin  v.  Butler,  17  Conn.  188,' 

In  Hyde  v.  Trent  &  M.  Na v.  Co.  6  T.  B.  889, 1  &p. 
N.  P.  86,  the  judges  were  divided  in  opinion  as  to 
the  duty  of  the  carrier  to  deliver,  but  Bullard.  J., 
says  great  inconvenience  would  result  to  the  publio- 
from  adopting  a  rule  which  did  not  require  car- 
riers to  deliver  at  the  residences  of  consignees. 

Prima  facie  the  carrier  islwund  to  deliver  the 
goods  to  the  consignee  personally.  Gibson  v. 
Culver,  17  Wend.  806,81  Am.  Dec  297;  Flak  r.  New- 
ton, 1  Denio,  4fi,  48  Am.  Dec.  6tt. 

Duty  of  expreee  companies. 

If  the  express  company  undertakes  to  make  col- 
lections and  deliveries  at  the  residences  or  places' 
of  business  of  customers  as  the  carriers  by  suure 
formerly  did,  the  question  arises, What  are  the  lim- 
its of  their  duty  in  that  regard?  Common  carriers 
are  not  compelled  to  do  business  at  every  place, 
but  where  they  do  undertake  to  do  business  they 
must  furnish  equal  fticillties  to  all  customers.  If 
a  place  is  not  large  enough  to  pay  the  comj>any  for 
doing  regular  express  business  there,  it  would  seem 
that  the  inhabitants  might  agree  to  do  their  own 
delivering  and  collecting  In  order  to  secure  express 
commun  ication  with  other  places.  Under  such  cir- 
cumstances they  would  be  bound  by  the  agree- 
ment, and  penons  shipping  to  such  points  with  no* 
tice  of  such  understanding  would  also  be  bound. 

There  is  a  difference  between  the  duty  of  an  ex- 
pressman and  that  of  railroad  carriers  in  general. 
Weil  V.  Express  Co.  7  Phils.  88. 

It  is  the  duty  of  the  express  company  to  deliver 
to  the  consignee  personally  at  his  residence  or  else- 
where. This  duty  is  implied  from  the  very  nature 
of  the  business  in  which  the  expressman  has  en- 
gaged. The  consignee  was  under  no  obligation  to 
call  at  the  office  of  the  carrier  for  the  package  nor 
to  do  more  than  to  notify  It  of  his  residence  or 
place  of  business  or  where  he  might  be  found. 
Witbeok  V.  Holland,  66  Barb.  443. 

A  personal  delivery  of  goods  or  tender  of  them 
to  the  consignee  is  as  much  a  part  the  duty  of  an 
express  company  as  the  transportation  of  them 
w hen  received  for  that  purpose.  Ben nett  v.  North- 
em  P.  Bxp.  Co.  12  Or.  49. 

In  American  Union  Exp.  Co.  v.  Bobinson,  73  Pa. 
274,  the  court  says  express  companies  are  liable  to 
deliver  personally: aay  other  rule  would  be  destruc- 
tive of  their  business,  since  they  receive  a  much, 
larger  compensation  because  they  contract  to  de- 
liver personally  the  goods  intrusted  to  them. 

The  contract  of  an  express  comftany  is  that  it 
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A  oommon  carrier  cannot  directly  exercise 
Qoreasooable  discrimination  aito  whom  and 
what  he  will  carry. 

McDuffee  ▼.  rkfrOand  db  R.  Eailroad,  53  N. 
H.  430, 13  Am.  Rep.  72;  WObeck  y.  Holland, 
45  N.  Y.  18,  6  Am.  Rep.  23;  Baldwin  y. 
American  Exp,  Co  28  111.  201,  74  Am.  Dec. 
190;  Baltimore  tb  0.  R,  Co,  ▼.  Adamg  Rxp.  Co. 
22  Fed.  Rep.  404;  Coe  v.  TjOuisviUe  dk  N.  R. 
Co.  3  Fed.  Rep.  775;  McCoy  v.  Cincinnati,  /. 
St.  L.  d  O.  S.  Co.  18  Fed.  Rep.  3:  Clticoffo  A 
W.  E.  Co,  V.  People,  56  111.  865,  8  Am.  Rep. 
690;  Vincent  y.  Chicago  db  A.  R.  Co.  49  111.  83; 
People  y.  Chicago  dbA,K  Co.  65  III.  95, 8  Am. 
Rep.  681;  Chicago  db  A.  R.  Co.  v.  Tlumipeon, 
19  111.  584;  lUinoie  0.  R.  Co.  v.  MornMn,  Id. 
189;  Western  Tranep.  Co.  y.  Newhall,  24  HI. 
466.  76  Am.  Dec.  760. 

Messri.  Howard  Sb  Roos»  for  defendant 
Id  error: 

The  rnles  of  law  must  expand  in  accordance 


[  with  the  requirements  of  business.  The  rule 
that. might  baye  been  fair  and  just  and  appli- 
cable in  an  earlier  period  might  not  be  so  to- 
day. 

Oulliter  y.  Adams  Exp.  Co.  88  HI.  505. 

In  places  where  their  business  is  not  suffi- 
cient to  justify  keeping  a  messenger  they  may 
be  dischMrged  from  liability  for  nondelivery  in 
person  if  prompt  notice  is  given  to  the  con- 
signee of  the  arrival  of  the  package. 

Baldwin  v.  American  Exp.  Co.  28  111.  197,  74 
Am.  Dec.  190. 

That  is  what  the  defendant  did  in  effect  in 
this  case  by  the  establishment  of  limits  and 
making  personal  delivery  throughout  all  that 
portion  of  the  city  having  business  enough  to 
Justify  it. 

Plaintiffs  having  been  informed  by  defend- 
ant that  service  could  not  be  extended  because 
of  their  place  of  business  being  out  of  the  lim- 
its, and  the  custom  of  having  established  limits 


will  carry  the  package  and  deliver  it  to  the  oon- 
■iiniee  at  the  proper  time  and  at  the  proper  place, 
which  in  case  of  a  bank  as  coosiirnee  Is  the  bank*B 
eouDter,  and  the  time  need  not  be  within  banking 
bonrs  If  after  that  time  a  proper  person  can  be 
found  at  the  place  of  business  to  receive  the  deliv- 
«7.  Marshall  v.  American  fixp.  Co.  7  Wis.  1,78 
Ain.Dec.38L 

In  Sweet  v.  Barney,  M  Barb.  688,  where  a  pack- 
age of  mon<>7  was  received  by  the  carrier  for  de- 
Bvery  to  a  hank  in  a  city,  the  court  says,  indepen- 
dent of  authority  for  a  different  mode  of  delivery. 
It  was  doubtless  necessary  to  deliver  the  money  at 
thebaaUnir  office.  The  course  of  bustoeaB  of  the 
carrier  was  to  deliver  money  packages  for  that 
cfty  accordlnir  to  their  address,  and  it  must  be  pre- 
sumed that  the  package  In  question  was  delivered 
to  and  received  by  it  in  refereooe  to  that  practice. 

The  exemption  of  railways  from  making  per- 
sonal delivery  to  the  conslfrnee  does  not  extend  to 
eiprcBS  companies.  They  were  established  for  the 
porpoae  of  extending  to  the  public  the  advantages 
of  personal  delivery  enjoined  in  all  cases  of  land 
earriajre  prior  to  the  introduction  of  transporta- 
tloQ  by  railway.  Witbeck  v.  Holland,  46  N.  7. 18, 
6  Am.  Rep.  23. 

Where  the  receipt  of  a  carrier  which  had  at  the 
point  orf  destination  a  system  of  delivery  tbrough- 
oat  the  city  required  it  to  ^'forward  to  our  agency 
nearest  or  most  convenient  to  destination  only," 
the  court  held  that  the  word  *'agency**  included 
not  only  the  oarrler^s  place  of  business  but  also  its 
servants  and  teams  employed  to  deliver  packages, 
and  tbe  carrier  was  under  obligations  to  cause 
tboee  agencies  to  be  exercised  for  the  carriage  and 
delfTery  of  the  goods  so  far  as  the  agency  ex- 
tended.   Sullivan  v.  Thompson,  99  Mass.  SS59. 

Ao  express  company  Is  bound  to  make  delivery. 
GnUiyer  v.  Adams  Bxp.  Co.  88  IlL  506;  American 
Merchants*  Union  Exp.  Co.  v.  Wolf,  79  DI.  480: 
American  Exp.  Co.  v.  Hockett.  80  Ind.  250,  96  Am. 
Dec  091;  Union  Exp.  Co.  v.  Ohieman,  92  Pa.  823. 

An  express  company  must  make  actual  delivery 
to  tbe  proper  ocnstgnee  at  his  residence  or  place  of 
boalDeaB,  to  his  number  or  to  the  party  to  whose 
care  addressed,  and  in  no  other  way  can  the  carrier 
discliarse  his  liability  except  In  case  of  being  ex- 
cosed  from  performing  It.  Southern  Exp.  Co.  v. 
Tao  Meter,  17  Fla.  788, 85  Am.  Rep.  107. 

Leaving  a  heavy  parcel  at  the  foot  of  the  stairs 
and  notifying  the  consignee  in  the  oflSoe  above  of 
Its  arrival  is  not  a  sufficient  delivery.  Haslam  v. 
Adanss  £xp.  Co.  6  Bosw.  235. 

A  delivery  to  a  wagoner  whose  business  is  to 
make  deliveries  and  collections  througbout  the 
city  ifl  a  delivery  to  the  company  which  will  make 
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it  responsible  for  the  oars  of  tbe  goods.  Wil* 
mlngton  Dental  Mfg.  Co.  v.  Adams  Exp.  Co.  8 
Houst  (Del.)  829. 

If  it  is  the  custom  of  the  company  to  deliver  as 
the  place  of  business,  an  offer  to  deliver  at  the  of- 
fice of  the  company  is  not  sufficient.  But  a  eus 
tom  to  deUver  at  the  office  of  the  company  at  way 
stations  msy  be  reasonable.  Baldwin  v.  Ameri- 
can  Bxp.  Co.  88  IlL  137.  77  Am.  Dec.  190;  and  the 
rule  in  that  ease  was  followed  in  American  Bxp. 
Co.  V.  Baldwin,  28  IlL  504,  79  Am.  Deo.  889;  Bald- 
win  v.  American  Bxp.Co.  was  recognized  In  Chicago 
&  N.  W.  B.  Co.  V.  Sawyer,  69  UL  289, 18  Am.  Bep* 

Generally  expren  oompanies  are  required  to  de- 
li ver  goods  or  packages  to  the  oonslgnee  at  his  resi- 
denoe or  place  of  business.  But  this  rule  has  re- 
ceived modifloatlons  where  the  delivery  Is  at  small 
way  stations  where  the  business  will  not  Justify  the 
keeping  of  special  delivery  messengers  and  wag- 
ons, m  whloh  osse  personal  notice  of  the  arrival 
of  the  goods  or  packages  and  depositing  them  in 
a  safe  receptacle,  if  that  be  the  known'  custom  of 
the  company,  will  be  treated  as  a  delivery  when 
the  consignee  has  had  a  reasonable  time  after  such 
notice  to  remove  the  goods.  Southern  Bxp.  Co.  v. 
Holland  (Ala.)  19  So.  08. 

A  usage  on  the  part  of  an  expressman  to  leave 
packages  at  a  railway  station  and  substitute  a  no- 
tice of  arrival  of  the  goods  for  personal  delivery 
must  be  proved  to  have  been  known  to  the  con- 
signor at  the  time  of  making  the  contract  of  con- 
signment to  be  binding  on  him.  Packard  v. 
Earle,  118  Mass.  280. 

DeMtwry  UmiU. 

BuLLABD  V.  AmRioAN  Ezp.  Co.seems  to  be  the 
first  case  to  deal  directly  with  the  right  of  the 
company  to  establish  limits  beyond  which  it  will 
not  deliver  or  collect.  Some  limit  must  be  permis- 
sible, but  It  may  be  a  question  whether  or  not  the 
rule  forbidding  them  to  discriminate  between 
customers  does  not  forbid  their  fixing  arbitrary 
limits  and  require  them  to  adopt  natural  limits 
such  as  municipal  boundaries.  This  question, 
however,  does  not  seem  to  have  received  any 
discussion  beyond  what  has  been  given  to  it  In  the 
BnUiABD  CAsa. 

In  American  Merchants*  Union  Bxp.  Co.  v. 
Schier,  55  IlL  140,  where  the  plaoe  of  destiuatioh 
was  Reveral  miles  away  from  tbe  line  of  railroad, 
and  It  appeared  that  the  company  was  in  the  habit 
of  sending  packages  for  that  place  by  stage,  the 
court  held  it  liable  for  failure  to  send  the  package 
In  question  in  that  way,  by  reason  of  which  neg« 
ligenoe  the  package  was  lost  H.  P.  F. 
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being  so  UDi^ereal,  tbey  should  be  held  to  bave 
ooDtracted  with  dcfeDdant  with  reference  to 
the  ezisiiDg  siiuatioo.  the  existence  of  such  uui- 
▼ersal  custom  and  usage,  and  should  be  bound 
thereby. 
Schouler,  Bailm.  §  519;  Hutchinson,  Carr. 

§  879. 

MontfiTomeryt  J.,  delivered  the  opinion 
of  the  coi  rt : 

This  is  an  action  in  case  commenced  in 
justice  court.  The  declaration,  in  substance, 
alleges  that  plaintiff  is  a  large  shipper  of 
celery  by  express  from  Kalamazoo  to  places 
throughout  the  United  States,  upon  lines  of 
the  defendant,  a  common  carrier ;  that  the  de- 
fendant, to.  collect  celery  and  other  articles 
for  shipment  in  the  city  of  Kalamazoo,  and 
to  deliver  packages  received  by  it,  maintains 
and  employs  a  large  number  of  men,  horses, 
and  wagons:  that  since  December  1,  1893, 
plaintiff's  place  of  business  has  been  at  No. 
606  Douglas  avenue,  in  said  city  ;  that  dur- 
ing the  celery  season  plaintiff  makes  large 
daily  shipments  over  defendant's  lines,  and 
has  consigned  to  him  packages  of  money  in 
payment  of  celery  shipped  C.  O.  D.,  and 
other  articles,  of  all  of  which  defendant  had 
notice ;  that  plaintiff  repeatedly  requested  de- 
fendant to  call  at  his  place  of  business  for 
his  shipments,  and  to  deliver  packages  to 
him,  which  defendant  refused  to  do;  that 
defendant  collects  for  shipment  and  delivers 
to  a  larcre  number  of  shippers  of  celery  and 
other  articles,  under  substantially  the  same 
circumstances,  condition,  and  situation  as 
the  plaintiff,  and  for  shippers  at  a  greater 
ilietonce  from  its  place  of  business  than  plain- 
tiff's place,  and  for  shippers  in  the  same  lo- 
cality as  the  plaintiff,  and  has  unlawfuUv 
4liscriminated  against  the  plaintiff  by  such 
refusal ;  that  plaintiff  has  been  damaged  by 
being  compelled  to- convey  his  celery  to  de- 
fendant's office  for  shipment,  and  procure  his 
packages  from  its  office.  The  plaintiff  had 
judgment  in  the  justice  court.  In  the  cir- 
cuit court  the  court  directed  a  verdict  for  the 
defendant. 

The  evidence  on  the  trial  showed  that  the 
defendant's  agents  acting  in  unison  with  the 
agents  of  other  express  companies,  had  estab- 
lished limits  in  the  city,  beyond  which  they 
did  not  go  to  receive  goods  for  shipment  or 
to  deliver  packages.  In  some  instances  these 
limits  extended  a  flrreater  distance  from  the 
defendant's  office  than  plaintiff's  place  of 
business.  It  was  also  in  evidence  that  plain- 
tiff knew  of  these  limits  before  moving  into 
his  present  place  of  business,  and  before 
transacting  the  business  with  defendant  in 
which  the  inconvenience  arose  which,  it  is 
alleged,  caused  damage  to  plaintiff.  At  the 
common  law,  a  carrier  of  goods  was  not  bound 
to  accept  delivery  at  any  plaoe  other  than  his 
place  of  business,  or  the  line  of  travel,  in  the 
absence  of  the  custom  of  receiving  goods  at 
other  placei.    Hotcbinaon*  Carr.  gg  8d,  87 ; 
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Blanekard  ▼.  Isaaen,  8  Barb.  888.  But  it  is 
insisted  that  the  defendant  in  this  case,  hav- 
ing practiced  the  custom  of  receiving  goods 
for  snipment  at  other  points  in  the  city  than 
its  office,  was  bound  to  furnish  equal  facil- 
ities to  all  shippers  who  occupy  a  similar 
position.  We  are  not  impressed  with  the 
force  of  this  reasoning,  as  applied  to  the  facts 
in  this  case.  We  are  cited  to  no  case  in 
which  it  has  been  held  that  a  carrier  is  bound 
to  iFO  beyond  its  line  to  receive  goods,  and, 
while  it  would  not  be  competent  for  a  com- 
mon carrier  to  discriminate  against  shippers 
within  its  fixed  limits.  It  is  not  perceived 
why,  if  the  company  is  entitled  to  limit  its 
receipt  of  goods  to  its  own  office  or  plaoe  of 
business,  it  mnj  not  enlarge  these  limits  at 
its  discretion,  without  being  bound  to  go  be- 
yond them.  The  duty  to  deliver  to  the  con- 
signee is  somewhat  broader.  Carriers  on 
land,  receiving  packages,  were,  at  the  com- 
mon law,  generally  bound  to  deliver  to  the 
consignee,  at  his  residence  or  place  of  busi- 
ness. This  rule  has  not  been  applied  to  car- 
riers by  water,  or  railroad  companies,  which 
must,  of  necessity,  be  confined  to  a  fixed 
route.  It  has  been  said,  however,  that  ex- 
press companies  owe  their  origin  to  this  ver^ 
fact,  and  that  the  nature  of  their  business  is 
to  furnish  a  means  of  transportation  and  de- 
livery to  the  consignee.  Hood's  Brown. 
Carr.  f^  280 ;  Hutchinson,  Carr.  §  879.  The 
question  of  how  far  this  duty  may  be  escaped 
by  usage  is  not  well  settled.  It  has  been 
held,  however,  that,  when  the  business  of  an 
office  is  so  small  that  the  company  cannot  or 
does  not  keep  a  messenger  to  make  personal 
delivery,  it  is  not  unreasonable  to  require  the 
consignee  to  call  at  the  office.  Hutchinson, 
Carr.  §  880.  If  this  may  be  done,  it  would 
seem  to  follow  that  the  com  pan  v  may,  so  long 
as  the  public  have  notice  of  the  custom,  fix 
limits  beyond  which  Its  agents  are  not  re- 
quired to  go  for  delivery.  If  it  cannot  do 
this,  it  is  difficult  to  say  where  would  be  the 
limit.  It  is  clear  that  a  reasonable  limit  is 
not  in  aU  cases  the  city  limit.  Conditions 
are  often  varied.  If  not  the  city  limit,  can 
it  be  said  that  a  certain  number  of  miles  from 
the  office,  in  either  direction,  would  be  a  rea- 
sonable limit?  We  think,  where  the  com- 
pany, in  apparent  good  faith,  has  assumed 
to  fix  limits,  havinff  regard  to  the  public  re- 
quirements, that,  with  regard  to  persons  who 
have  dealt  with  them,  having  knowledge  of 
this  fact,  they  are  not  bound  to  deliver  be- 
yond these  limits.  We  do  not  determine 
what  the  right  of  one  not  having  knowledge 
of  these  limits  would  be.  This  is  not  such 
a  case,  but  in  this  case  we  think  the  coort 
committed  no  error  in  directing  a  verdict  for 
the  defendant. 
JudgTMfU  toiU  be  affirmed, 

MeOrath,  Ch.  J. ,  did  not  sit    The  othir 
Justices  concurred. 
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FiSHBB  v.  West  ViBeiNiA  &  P.  R.  Co. 
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WEST  VIRGINIA  8UPREME  COURT  OP  APPEALS. 


John  H.  FISHER 

WEST  VIRGINIA  &  PITTSBURGH  RAIL- 
ROAD  COMPANY,  Pif.  in  Err. 


( W.Va- 


.) 


•1.  Itlstbedntj  of  api 
essarily  ridLkng  on  the  platform  of  a  car 

in  motion  to  ^  into  the  car  when  requeated  by 
the  conductor  or  otber  person  bavinir  charge  of 
the  train  when  there  la  standinff  room  Ineide:  and 
if,  by  reason  of  his  refusal  to  do  so,  and  by  goinff 
onto  the  steps  of  the  car  without  the  knowledge 
of  the  conductor  or  other  person  having  charge 
of  the  train,  he  loses  his  balance,  by  reason  of  a 
lurch  of  the  car  in  rounding  a  curve,  and  falls 
OTert>oard,  he  is  injured,  he  is  guilty  of  contrib- 
utory negligence,  such  as  will  preclude  his  re- 
cOTcry  for  such  injury. 

£.  Where  inetmetloiis  are  ^wen  by  the 

court  which  properly  propound  the  law  ap- 
plicable to  the  facts  proved,  the  jury  cannot  dls- 
rerard  such  instructions:  and,  If  they  do  so,  their 
verdict  will  beset  aside. 

3.  The  carrier  is  exonerated  when  the 
proximate  and  moving  cause  of  the  injury  was 
the  act  of  tbe  Injured  passenger  himself;  since 
the  rule  is  'general  that  no  one  can  charge  an- 
other in  damages  for  negligently  injuring  him 
where  he  himself  failed  to  exercise  due  and  rea- 
sonable care  in  the  premises. 

4.  A  pewenger  who  wolimtarlly  and 
unneoeaearily  places  himself  in  a  posi- 
tion of  danger  cannot  bold  the  raiiway  re- 
sponsible for  injuries  of  which  his  position  is 
tbe  efficient  cause;  as,  for  instance,  his  riding  on 
the  platform  of  a  moving  car,  contrary  to  the 
request  of  the  conductor. 

5.  The  self-inflicted  disability  of  intoxi- 
(.■ntion  wUl  not  excuse  tbe  wayfarer  from  the  ex- 
ercise of  such  care  as  is  due  from  a  sober  man. 

(HoU,  P.,  dimenu.) 

(April  11, 1886.) 

ERROR  to  the  Circuit  Court  for  Lewis 
County  to  review  a  Judgment  id  favor  of 
piaiDtiff  ID  aD  actioD  brought  to  recover  dam- 
ages for  persoDal  injuries  to  plaiotiff's  son  al- 
leged to  have  been  caused  by  defendaDt's  oeg- 
ligeoce.    Reversed, 

Tbe  facta  are  stated  Id  the  opioioD. 

Mestrs.  John  Brannon*  W.  W.  Bran- 
Bon,aDd  W«  MoUohan  for  plaiotiff  id  error. 

Mmr$.  John  J.  Davis  aod  C.  C.  Htg- 
ginbothamt  for  defeodaDt  in  error: 

The  fact  that  a  passenger  was  injured  on  a 
carrier's  train  is  prima  facie  evidence  of  the 
carrier's  negligence. 

Baltimore  db  P.  B.  (h.  ▼.  Swann,  81  Md.  400, 
31 L  R.  A.  818;  Thomp.  Carr.  Pass.  p.  197; 
IngalUy.  BUU,  9  Met.  1,  43  Am.  Dec.  316,  and 
notes. 

A  railroad  company  is  bound  to  exercise 
more  than  ordinary  care  and  diligence,  and  is 

*Headnotes  by  Bnglibh,  J. 


liable  for  the  slightest  negliitence  against  which 
prudence  and  foresight  could  have  guarded. 

Beach,  Contrib.  Neg.  g  144;  FarUh  v.  RH- 
gle,  11  Gralt.  e97;  Baltimore  db  0.  R.  Go.  v. 

Wiffhtman,  29  Gratt.  4»1.  26  Am.  Rep.  884; 
Philadelphia  db  R.  R.  Go.  y.  Derby,  55  U.  S. 
14  How.  468,  14  L.  ed.  502:  Pennsylvania  Go. 
V.  Roy,  102  U.  S.  451,  26  L.  ed.  141;  Cooley, 
Torts,  768. 

If  defendant  bad  notice  of  the  plaintiff's 
dangerous  position,  but  did  not  use  ordioaiV 
care  and  diligence  to  prevent  the  injury,  he  Is 
liable. 

Garrico  v.  West  Virginia,  G.  db  P.  R.  Go.  85 
W.  Va.  890:  Beach,  Contrib.  Neg.  §  54;  1 
Harris,  Damages  by  Corp.  g  841;  Cooley, 
Torts,  812;  2  Am.  &  Eng.  Enc.  Law,  p.  748; 
Daties  v.  Mann^  10  Mees.  &  W.  546;  Radiey 
▼.  London  db  N.  TF.  A  C^.  L.  R  9  Exch.  71; 
L.  R  10  Exch.  100.  L.  R.  1  App.  Cas.  754; 
DoweU  T.  General  Steam  Nav.  Go.  6Ei.  &  Bl. 
195;  Witkerley  v.  Regents  Ganal  Go.  12  C.  B. 
N.  S.  2;  Tuff  V.  Warman,  5  C.  B  N.  8.  578; 
Morrissey  v.  Wiggins  Ferry  Go.  43  Mo.  880,  97 
Am.  Dec.  402;  Uuelsenkamp  Y.  Gitizen^  R.  Go. 
87  Mo.  537,  90  Am.  Dec.  899;  Kennedy  v.  Iforth 
Missouri  R.  Go.  86  Mo.  851;  Bolandv.  Mis- 
souri R.  Go.  Id.  484;  Meyer  v.  Pacific  Railroad^ 
40  Mo.  158;  Liddy  v.  St.  Louis  R.  Go.  Id.  506; 
ScoU  V.  D.  &  W.  R.  Go.  11  Ir.  C.  L.  Rep. 
877;  Chicago  db  A.  R.  Go.  v.  Gretener,  46  111. 
76;  Ghieago  db  A.  R.  Go.  v.  Pond/rom,  51  111. 
883,  2  Am.  Rep.  806;  Kentucky  G.  R.  Go.  v. 
DilU,  4  Bush  593;  LouisviOe  eft  iV.  R.  Go. 
v.  Sickings,  5  Bash,  1,  96  Am.  Dec.  820;  Ma- 
eon  db  W.  R.  Go.  V.  Dacis,  18  Qa.  679-  Gentral 
R  db  Bkg.  Go.  ▼.  Davis,  19  Ga.  487;  Macon  db 

W.  R.  Go.  V.  Winn,  Id.  443;  Washington  ▼. 
Baltimore  db  O.  R.  Go.  17  W.  Va.  191;  Raisin 
V.  Mitchell,  9  Car.  &  P.  613;  Golchester  v. 
Brooke,  7  Q.  B.  389;  Glayards  v.  Dtthick,  12 

§.  B.  439;  Thompson  v.  Northeastern  R.  Co.  2 
est  &  8.  106;  Wyatt  v.  Great  Western  R.  Go. 
6  Best  &  8.  709;  IsbeU  v.  New  York  dbN.  U.  R. 
R.  Co.  27  Conn.  893,  71  Am.  Dec.  78;  Meeks  v. 
Southern  P.  R  Co.  56  Cal.  518,  88  Am.  Rep. 
67;  Needham  v.  San  Francisco  db  S.  J.  R.  do, 
87  Cal.  409;  Colorado  C.  R.  Go.  v.  Holmes,  5 
Colo.  197;  State,  Goughlan,  v.  Baltimore  db  O. 
R.  Go.  24  Md.  84,  87  Am.  Dec.  600;  Trow  v. 
Vermont  G.  R.  Go.  24  Vt.  487, 58  Am  Dec.  191; 
New  Haven  S.  B.  db  Transp.  Go.  v.  Vanderbilt, 
16  Conn.  421;  Kerwhacker  v.  Cleveland,  C.  db 
G.  R  Go.  S  Ohio  St.  172,  62  Am.  Dec.  246; 
Burnett  ▼.  Burlington  db  M.  R.  R.  Go.  16  Neb. 
882;  Maryland  G.  R.  Go.  v.  Neuheur,  62  Md. 
891 ;  Kean  t.  Baltimore  db  0.  R  Co.  61  Md.  154; 
Baltimore  db  0.  R.  Go.  v.  State,  Trainor,  83 
Md.  542;  Johnson  v.  Hudson  River  R.  Co.  5 
Duer,  27:  Louisville.  G.  db  L.  R  Go.  ▼.  Ma- 
honey,  7  Bush,  285;  Sutton  T.  Hudson  River  R. 
Go.  18  N.  Y.  248:  LouisviUe  db  N.  R.  Co.  ▼. 
Filbern,  6  Bush,  574,  99  Am.  Dec.  690;  Thayer 
V.  St.  Louis,  A.  db  T.  H.  R.  Go.  22  Ind.  26, 85 
Am.  Dec.  409;  Gititsens^  Street  Railway  v. 
iS^en,  42  Aik.  821;  Greed  v.  Pennsylvania  R. 


Note.— As  to  the  oeffligenoe  of  a  passenger  in  rid  ,  A.  120,  and  note  thereto;  Bllfott  t.  Newport  Street 


)ng  on  the  platform  of  a  oar,  see  Mitchell  v.  Booth- 
«ni  P.  R,  Co.  (CaL)  11  L.  B.  A.  180,  and  note  thereto 
•ho  Upham  v.  Detroit  City  B.  Go.  (Mich.)  12  L.  B. 
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B.  Go.  (R.  I.)  28  L.  R.  A.  208,  and  Vail  v.  Broadway 
B.  Go.  (N.  Y.)80  L.  B.  A  626w 
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Oo.  86  Pa.  139, 27  Am.  Rep.  698;  BeU  t.  Gland- 
ing,  42  Pa.  498.  82  Am.  Dec.  587;  Catamssa 
R.  Co.  V.  ArrMtrong,  49  Pa.  193;  ThiiUentfi  A 
Fifteenth  Streets  Pass,  R.  Co.  v.  Bovdrou,  92 
Pa.  475.  37  Am.  Rep.  707;  NelsonY,  Atlantic  dt 
P.  R.  Co.  68  Mo.  698;  Price  v.  St.  Louie,  K.  C. 
4tN,  R.Oo.  72  Mo.  414;  leabel  v.  Bannit>al d St. 
J.  RGo.eO  Mo.  482;  Birlan  ▼.  St,  f^i/ie,  K 
C.  d  N,  R.  Co.  65  Mo.  22;  Seoville  v.  Hannibal 
dSt.  J,  R.  Co.  81  Mo.  434;  Zimmerman  y.  Ban- 
fiihal  dt  St.  J.  R.  Co.  71  Mo.  477. 

If  a  party  is  staodiD^  in  a  dangerous  place 
and  is  in  a  state  of  intoxication,  and  the  defend- 
ant knows  of  his  position  and  condition  and 
does  not  use  ordinary  care  and  diligence  to 
prevent  the  injury,  he  is  liable. 

Bishop,  Non  Cont.  L.  §5L3;  Beach,  Contrib. 
Neg.  g  895;  Thomp.  Neg.  1174,  ^  22;  lOeU 
V,  New  Fork  db  N.  B.  R  Co.  27  Conn.  893, 
71  Am.  Dec.  78;  Louisville,  C.  db  L  R.  Co.  v. 
SuUitan,  81  Ky  624.  50  Am.  Rep.  186;  Wv 
mire  v.  Wolfe,  52  Iowa.  688;  St.  Louie,  L  U. 
dtS.  R  Co.  Y.  Wilkereon,  46  Ark.  513;  Kean 
▼.  Baltimore  d  O.  R.  Co.  svjpra;  Houston  dt 
T.  C.  R.  Co.  ▼.  Sympkine,  54  Tex.  615,  38  Am. 
Rep.  632;  Dinwiddle  v.  Louisville  db  N.  R.  Co. 
9  Lea,  309;  QUI  v.  Rochester  db  P.  R.  Co.  87 
Hun,  107;  Telfer  v.  Northern  R.  Co.  80  N.  J. 
L.  188;  SchierholdY.  North  Bench  db  M.  R.  Co. 
40  CaL  447;  Carrwt  y.  West  Virginia,  C.  db  P. 
R.  Co.  86  W.  Va.  890;  Fisher  v.  West  Virginia 
db  P.  R.   Co.  39  W.  Va.  866,  28  L.  R.  A.  758. 

If  a  passenger  is  riding  on  the  platform  of 
the  car  in  such  a  state  of  intoxication  as  to  be 
careless  and  heedless  of  the  danger  to  which 
he  is  exposed,  it  is  the  duty  of  the  railroad 
company,  after  the  conductor  has  notice  of 
his  condition  and  exposure  to  danger  to  use  the 
ordinary  precautions  for  bis  sau^ty,  such  as 
calling  his  attention  to  the  danger  and  the  rules 
of  the  company  forbidding  such  exposure  and 
inyiting  him  to  go  inside  the  car. 
U  Fisher  y.  West  Virginia  db  P.  R.  Co.  supra. 

The  company  did  not  have  any  rules  and 
regulations  prohibiting  persons  from  riding  on 
the  platform.  This  was  gross  negligence  on 
the  part  of  the  defendant. 

2  Am.  &  Eng.  Enc.  Law,  p.  759:  McDonald 
Y.  Chicago  dk  N.  W.  R.  Co.  26  Iowa.  124.  96 
Am.  Dec.  114;  SuUivan  y.  Philadelphia  db  R. 
R.  Co.  80  Pa.  288,  72  Am.  Dec.  698;  Pennsyl 
tania  R.  Co.  y.  Zebe,  88  Pa.  826:  Pittsburg  dk 
0.  R.  Co.  V.  McGlurg,  56  Pa.  294;  Powell  y. 
Pennsylmnia  R.  Co.  32  Pa.  414,  76  Am.  Dec. 
664;  Burlington  db  M.  R,  R.  Co.  y.  Rose,  11 
Neb.  177. 

Mr.  O.  E.  Price  also  for  defendant  in  er- 
ror. 

EiiKlisli,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  before  the  court  in  the  year 
1894.  It  was  submitted  on  the  22d  day  of  Jan- 
uary, and  decided  on  the  lltb  day  of  April,  in 
that  year,  being  then  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded  the  defendant, 
39  W.  Va.  866,  28  L.  R  A.  758.  The  action 
was  brought  on  the  ^h  day  of  August,  1891, 
in  the  circuit  court  of  Lewis  county,  by  John 
H.  Fisher,  suing  by  his  next  friend.  John  8. 
Fisher,  to  recover  damages  from  the  West  Vir- 
ginia &  Pittsburgh  Railroad  Company  for  per- 
sonal injuries  alleged  to  have  been  received  by 
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the  plaintiff  by  reason  of  his  being  allowed  u« 
the  conductor  of  the  train,  while  being  carrieil 
as  a  passenger  on  the  train,  to  nde  on  the  plat- 
form of  the  car  in  an  intoxicated  condiiioo, 
and,  in  consequence  of  the  negligent  conduct 
of  the  conductor  in  allowing  him  to  remain  on 
said  platform,  he  was  thrown  from  the  plat- 
form or  steps  of  the  car.  and  had  his  feet 
crushed  by  the  wheels  of  the  car.  The  cnse 
was  again  tried  before  R  O.  Lion,  speci&l 
judge;  and  on  the  I8th  day  of  March,  1895, 
the  case  was  again  submitted  to  a  Jury,  and, 
after  the  evidt>nce  of  the  plaintiff  bad  been 
fully  introduced  and  heard  in  chief,  the  defend- 
ant moved  to  exclude  the  plaintiff's  evidence 
fnim  the  Jury,  which  motion  was  overruled. 
The  defendant  then  introduced  its  evidence, 
and  a  verdict  was  rendered  for  the  plaintiff  for 
$5,000.  The  defendant  thereupon  moved  to  set 
aside  said  verdict,  because  the  same  was  with- 
out and  contrary  to  the  evidence,  was  against 
and  contrary  to  the  instructions  of  the  court  to 
the  Jury,  was  excessive,  and  for  other  errors 
of  law,  and  to  grant  it  a  new  trial,  which 
motion  was  overruled,  and  the  defendant  ex- 
cepted, and  took  a  bill  of  exceptions,  settiDg 
forth  the  evidence  heard  by  the  jury.  The 
court  rendered  judgment  upon  the  yerdirt,  aod 
the  defendant  applied  for  and  obtained  this 
writ  of  error. 

The  salient  facts  upon  which  this  suit  was 
predicated  appear  to  have  been  that  the  plain- 
tiff, a  young  man,  a  little  over  twenty  years 
of  age.  who  resided  with  his  father  in  the 
town  of  Buckhannon,  had  gone  to  the  town  of 
Weston  on  tte  18th  of  October,  1890,  and, 
while  there,  had  indulged  in  drinking  too  freely. 
On  the  afternoon  of  the  20th  of  the  same 
month,  he  started  with  his  father  to  return  to 
the  town  of  Buckhannon,  on  a  train  belonging 
to  the  defendant,  boarding  it  at  Weston.  The 
train  was  a  mixed  train,  having  but  one  psssen- 
ger  car.  The  plaintiff's  father  took  a  seat  in 
the  car,  but  the  plaintiff  remained  on  the  front 
platform  of  the  car,  and  refused  to  go  in  when 
request^  by  the  conductor.  The  plaintiff  had 
been  drinking  before  boarding  the  train,  and 
had  a  bottle  of  whiskey  with  him,  from  which 
he  took  a  drink  or  two  after  leaving  Weston. 
While  the  train  was  running  at  a  moderate 
speed,  plaintiff  went  on  to  the  steps  leading 
from  the  platform,  holding  to  the  iron  railing 
on  each  side.  For  some  purpose,  he  let  go  or 
the  railing  with  his  left  hand,  and  Just  then 
the  train  gave  a  lurch,  and  he  was  thrown  from 
the  train,  but  for  a  time  held  to  the  railing 
with  his  right  hand,  but  finally,  releasing  bis 
hold,  he  fell  to  the  ground,  the  hind  wheels  of 
the  coach  passed  over  his  feet,  and  crushed 
them  to  such  an  extent  that  amputation  was 
necessary. 

The  first  error  relied  on  by  the  plaintiff  in 
error  is  claimed  to  consist  in  the  action  of  the 
court  in  refusing  to  strike  out  the  plaintiff's 
evidence,  the  same  failing  wholly  to  sustsin 
the  plaintiff's  action.  The  plaintiff  in  error, 
however,  after  making  its  motion  to  strike  oat 
the  plaintiff's  evidence,  proceeded  to  introduce 
its  own  testimony,  and  this  court  held  in  the 
case  of  Core  v.  Ohio  Riter  R.  Co.  88  W.  Va. 
456.  that  *Mf  the  defendant,  after  the  court  has 
overruled  its  motion  to  exclude  the  plaintifTs 
evidence  on  the  ground  of  insufficiency,  pro* 
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ceeds  with  its  defense  and  lotrodaces  its  e?i- 
deoce,  this  court  will  disregard  sach  motion 
and  will  not  reverse  the  Jungment.  unless  it 
appears  that  the  whole  evidence  is  insufficient 
to  justify  the  verdict  of  the  Jury."  And  the 
same,  io  substance,  has  been  held  in  other 
cases  by  this  court,  and  for  this  reason  we 
must  reirard  this  assignment  as  not  well  taken. 

The  next  assignment  of  error  relied  on  is  to 
the  action  of  the  court  in  refusing  to  set  aside 
the  verdict  as  being  without  evidence  to  sup- 
port it.  and  this  may  be  considered  in  connec 
(ion  with  the  third  assignment  of  error,  claim- 
ing that  it  consisted  in  refusing:  to  set  aside  the 
Verdict  as  contrary  to  the  evidence,  the  said 
verdict  being  manifestly  contrary  to  the  evi- 
ience.     It  appears  by  the  testimony  that  in  the 
door  of  the  passenger  car  there  was  a  metal 
plate,  on  which  was  printed,  in  plain  letters, 
"  Passengers  not  allowed  to  ride  on  the  plat- 
form."   The  plaintiff  came  on  the  train  with 
his  father,  who  went  inside,  and  tooic  a  seat, 
while  the  plaintiff  remained  on  the  platform, 
Although  it  appears  that  there  were  several 
vacant  seats  on  the  inside  of  the  car.     When 
the  conductor  took  up  the  plaintiff's  ticket,'  he 
<ays :    "I  then  asked  him  very  kindly  to  come 
inside,  and  get  a  seat.     He  said  he  would  be  in 
directly.     After  he  got  through  taking  up  the 
Tickets,  young  Mr.  Fisher  still  rode  out  there. 
\  went  to  him^gain  about  8  miles  from  Weston; 
linked  him  to  come  in  and  get  a  seat."    He 
refused  to  come  in.    At  the  instance  of  the 
ItlaiDtifiTB  father,  the  conductor  went  to  him 
nii^aiD,  and  requested  him  to  come  in.    The 
phiintiff  then  got  very  angry,  and  said  "he 
had  paid  his  fare,  and  he  would  ride  where  he 
damned  pleased."    After  the  accident,  the  con- 
ductor states  that  he  backed  the  car,  and  went 
to  the  pipintifl,  and  found  him  raised  up  on 
one  elbow,  lying  down,  looking  at  his  feet. 
and  asked  him  how  io  the  world  did  he  come 
10  fall  off.     He  said  he  leaned  out,  and  looked 
s  round  the  curve,  and  lost  his  balance,  and  fell 
oil.  and  that  the  hind  wheels  of  the  coach 
passed  over  his  feet.    And,  while  it  is  true 
that  the  plaintiff  contradicted  this  statement  of 
the  conductor  as  to  what  be  said  when  he  was 
asked  how  it  happened,  yet  it  must  be  remem- 
bered that  the  plaintiff,  lying  on  the  ground 
^itb  his  feet  mashed  off,  and  under  the  influ- 
ence of  liquor,  was  not  in  a  good  condition  to 
remember  accurately  what  was  said;  but  when 
the  plaintiff,  in  his  testimony,  undertakes  to 
relate  how  the  accident  happened  to  him,  he 
does  not  differ  very  materially  from  what  the 
conductor  says  he  told    him  when  he  first 
reached  him  after  the  accident.     He  says :    * '  I 
was  standing  on  the  platform,  may  he  one 
step  down  on  the  steps.    I  had  one  hand  hold- 
ing on  to  the  iron  rail  in  front  of  the  coach, 
and  the  other  hold  of  the  iron  next  to  the 
coach.    I  let  loose  with  my  left  band,  and  still 
held  on  with  my  right  hand;  and  the  train 
made  a  sudden  lurch,  and   threw  me  off." 
And  the  conductor  says  he  never  saw  him 
on  the  step  at  all;  that  he  was  sitting  down 
00  top  of  the  platform,  with  one  foot  down  on 
one  step  of  the  platform,  when  he  saw  him. 

So,  according  to  the  plaintiff's  own  statement, 
lie  must  have  arisen  from  that  position,  as  he 

was  standing  on  the  step  holding  to  the  railing 

'^ith  bis  right  hand  when  the  accident  occurred. 
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Now,  as  to  the  conversation  detafled  by  Mn. 
Brannon  as  having  occurred  between  her  and 
the  conductor  when  she  was  on  the  train,  as 
she  says,  two  or  three  days,  perhaps  the  next 
day,  after;  can  the  admissions  made  to  her  by 
the  conductor  on  that  occasion  bind  the  defend- 
ant? She  states  that  the  conductor  said  it  waa 
his  duty  to  have  compelled  him  to  go  in,  or 
stop  the  train,  and  put  him  off.  He  said  "it 
was  aii^inst  the  rules  for  any  one  to  ride  there, 
and  said  he  never  hated  anything  so  much  in 
his  life;  that  he  knew  he  bad  not  done  his 
duty."  As  to  declarations  and  admissions  made 
by  an  aeent,  1  Greenl.  Ev.  %  113.  savs:  "A 
kindred  principle  governs  in  regara  to  the 
declarations  of  a^nts.  The  principle  consti- 
tutes the  agent  his  representative  in  the  trans- 
action of  certain  business,  whatever,  there- 
fore, the  agent  does  in  the  lawful  prosecution 
of  that  business,  is  the  act  of  the  principal 
whom  he  represents.  And,  where  the  act  of 
the  agent  will  bind  the  principal,  there  his 
representations,  declarations,  and  admissiona 
respecting  the  subject-matter  will  also  bind 
him,  if  made  at  the  same  time  and  constituting 
part  of  the  rei  ffesta.  .  .  .  The  party^ 
own  admission,  whenever  made,  may  be  given 
in  evidence  against  him;  but  the  admission  or 
declaration  of  his  agent  binds  him  only  when 
it  is  made  during  the  continuance  of  the  agency 
in  regard  to  a  transaction  then  depending  et  dum 
fertet  opui.  It  is  because  it  is  a  verbal  act,  and 
part  of  the  res  gestCB,  that  it  is  admissible  at  all." 
See  Baltimore  d  0.  R.  Co,  v.  QaUahue,  12 
Gratt.  655,  65  Am.  Dec.  254  (eighth  point  of 
svllabus).  The  same  witness  says  that  **  plain- 
tiff came  to  Weston  on  Saturday,  and  I  knew 
he  was  drinking.  He  was  a  young  boy,  away 
from  home;  my  sister's  child.  Saturday  night 
he  went  to  Willie  HalFs,  and  had  lost  his  hat. 
I  went  over  and  asked  Willie  (I  knew  be  waa 
not  capable  of  taking  care  of  himself)  if  he 
would  take  him  home.  He  said  he  would  do 
it.  Willie  had  some  position  on  the  train,  the 
Buckhannon  train.  Willie  did  not  do  it,  and 
the  next  morning  his  father  came  over.**  This 
testimonyshows  that  plaintiff  had  been  on  a 
spree  at  Weston,  and  also  shows  the  effect  that 
liquor  had  on  him,  and  accounts  for  the  solici- 
tude of  his  father  concerning  him  while  on  the 
platform  of  the  car;  and,  notwithstanding 
the  plaintiff's  recent  experience,  he  came  on  to 
the  train  provided  with  a  bottle  of  whiskey. 
Returning  again  to  the  immediate  circumstances 
attending  the  accident,  the  conductor  says, 
when  he  last  saw  him,  he  was  sitting  down  on 
the  platform  with  his  feet  on  the  first  step. 
Now,  what  was  his  object  in  rising  and  taking 
his  position  on  the  steps  with  one  hand  on 
each  railing?  The  most  plausible  reason  for 
this  act  which  suggests  itself  to  my  mind  is 
that  he  did  it  for  the  purpose  of  getting  beyond 
the  range  of  the  car  door,  and  escaping  the 
view  of  bis  father  and  the  other  passengers, 
and  that  he  let  go  of  the  railing  with  his  left 
hand  for  the  purpose  of  reaching  his  fiask  in 
his  pocket,  with  the  intention  of  taking  another 
drink  unobserved,  when,  the  car  making  a 
short  turn  around  the  curve,  he  was  thrown  to 
the  ground  by  the  centrifugal  force. 

Proceeding  to  apply  the  law  to  these  facts  in 
this  case,  let  us  inquire  first  whether  the  intox- 
icated condition  of  this  unfortunate  young  man 
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should  excuse  his  DegIip:eDt  conduct,  and  entitle 
him  to  a  recovery  in  this  case.  In  the  case  of 
Smith  V.  Norfolk  <£  S.  B,  Co,  decided  by  the 
supreme  court  of  North  Carolina  May  9,  1894, 
and  reported  in  114  N.  C.  728.  25  L.  ft.  A.  287, 
Shepherd,  Oh.  J  ,  delivering  the  opinion  of  the 
court,  says:  ''We  are  also  of  the  opinion  that 
there  was  error  in  ignoring  tliat  universally 
established  principle  in  the  Jaw  of  contributory 
negligence  which  imposes  upon  one  who  has 
voluntarily  disabled  himself  by  reason  of  intox- 
ication the  same  degree  of  care  and  prudence 
which  is  required  of  a  sober  person.  This  is 
so  well  established  that  it  would  seem  unneces- 
sary to  cite  authority  in  its  support."  Patter- 
son, in  his  work  on  Railway  Accident  Law  (p. 
74,  §  76),  says:  '*Tbe  fact  thai  the  person 
injured  was  intoxicated  at  the  time  of  the 
injury  will  not  relieve  him  from  the  legal 
consequences  of  his  contributory  negligence;*' 
citing  numerous  authorities.  1  Thomp.  Neg. 
p.  iHO,  §  4,  after  speaking  of  deafness,  says: 
'*  Nor  will  the  selfiuflicied  disability  of  drunk- 
enness excuse  the  wayfarer  from  the  exercise 
of  such  care  as  is  due  from  a  sober  man;" 
citing  Chiciwo,  R,  L  cfi  P.  R.  Co.  v.  ReU,  70 
111.  102;  Toledo,  P.  A  TT.  R.  Co.  v.  RiUy,  47 
III.  514.  1  Shearm.  &  Redf.  Neg.  §  98,  ihus 
states  the  law  on  this  question:  '*Tbe  fact 
that  the  plaintiff  was  intoxicated  at  the  time  of 
the  injury,  while  compeient  and  material  evi- 
dence to  lay  the  foundation  of  a  charge  of 
contributory  negligence,  is  not  of  itself  suffi- 
cient to  charge  him  with  such  negligence  as 
will  defeat  his  action,  unless  it  is  proved  or 
reasonably  to  be  inferred  from  the  circum- 
stances tnat  it  prevented  him  from  taking 
ordinary  care  to  avoid  the  injury."  Pierce, 
Railroads,  p.  295,  says:  "The  intoxication 
of  the  injured  person  may  contribute  to 
the  injury,  by  leading  him  to  place  him- 
self in  an  exposed  position,  or  preventing  the 
full  use  of  his  faculties,  and  may  t}e  put  m  ev- 
idence to  prove  negligence  on  his  part;  but 
unless  it  contributes  to  the  injury,  it  will  not 
affect  his  right  of  action."  In  the  case  of 
Strand  v.  ChxMgo  db  W,  M.  R.  Co.  67  Mich. 
380.  it  was  held:  "Aman  cannot  voluntarily 
place  himself  in  a  condition  whereby  he  loses 
such  control  of  his  brain  or  muscles  as  a  man 
of  ordinary  prudence  and  caution  in  the  full 
possession  of  his  faculties  would  exercise,  and 
thereby  contribute  to  an  injury  to  himself,  and 
then  require  of  one  ignorant  of  his  condition 
recompense  therefor." 

But  if  we  were  warranted  in  saying,  in  view 
of  the  testimony  in  this  case,  thai  the  plaintiff 
was  not  under  the  influence  of  liquor,  was  bis 
conduct  after  taking  passage  on  this  train  con- 
sistent with  the  dictates  of  care  and  common 
prudence,  or  should  it  be  characterized  as  neg- 
ligent? lie  refused,  in  response  to  repeated 
requests  of  the  conductor,  and  with  the  notice 
on  the  door  before  him,  to  go  into  the  passen- 
crer  car.  Although,  it  is  shown,  there  was 
plenty  of  room,  yet  he  persisted  in  remaining 
on  the  platform.  And  what  does  the  law  say 
of  such  conduct  on  the  part  of  a  passenger? 
In  the  case  of  Graville  v.  ManTiattan  R.  Co. 
105  N.  T.  525,  59  Am.  Rep.  516,  it  was  held 
that  "it  is  the  duty  of  a  passenger  standing  on 
the  platform  of  a  steam  railroad  car  to  go  in- 
side the  car  when  requested  so  to  do  by  a  per- 
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son  having  charge  of  the    train,    if  there  it 
standing  room  inside,  although  there  are  no 
vacant    seats."    Patterson,     Railway     Acci- 
dent Law,  g  272,  states  the  law  on  this  ques- 
tion thus:  'it  is  well  settled  that  a  passenger 
who,    voluntarily  and    unnecessarily,   places 
himself  in  a  position  of  danger  cannot  hold  the 
railway  responsible  for  injuries  of  which  his 
position  is  the  efficient  cause,  as,  for  instance, 
where  his  injuries  result  from  his  crossing  the 
line  in  front  of  a  moving  train  whose  approach 
is  known  to  him,    .    .    .    or  from  his  riding  oa 
the  platform  of  a  moving  car  before  the  traia 
comes  to  a  stop,"— citing  i^eeorv.  Toledo,  P.  <fc 
W.  R.   Co.  10  Fed.    Rep.  15.     But,   as  before 
stated,  it  has  been  held  that  the  failure  of  the 
railway  to  perform  its  duty  of  providine  the 
passenger  with  a  seat  will  excuse  his  contribu- 
tory negligence  in  riding  on  the  platform.    Yet 
this  doctrine  cannot  be  regarded  as  reasonable, 
for,  if  the  passenger  cannot  obtain  a  seat,  be 
may  stand  wiihin  the  car,  or  he  may  refuse  to 
proceed  on  the  journey,  and  may  hold  the  rail- 
way responsible  for  damages  resulting  from  iia 
breach  of  contract;  but  injuries  resulting  pri- 
marily from  bis  voluntarily  putting  himself  in 
a  position  of  such  obvious  danger  as  that  of 
riding  on  the  platform  of  a  car  in  motion  can 
not  be  said  to  have  been  proximately  caused 
by  the  failure  of  the  railway  to  provide  him 
with    a   seat.     Beach,   Contrib.   Neg.   §  149. 
says;  ''It  is  not  negligence  J9er  se  for  a  passen- 
ger to  ride  upon  a  platform  of  a  railway  car; 
nor  is  it  negligence  to  stand  upon  the  plaiforni 
of  cars  in  motion  when  there  are  no  vacant 
seats  inside  the  car;  but.  as  a  general  rule,  vol 
unt<flrily  and   unnecessarily  to  stand  or  ride 
upon  the  platform  is  such  negligence  as  will 
prevent  a  recovery  for  injuries  received  while 
there.     If  there  is  even  standing  room  within 
the  car,  it  is  negligent  to  occupy  the  platform." 
Schouler,  in  his  work  on  Bailments  and  Car 
riers,  after  speaking   of    the  duty  owed  by 
carrier  to  passcnf^ers  under  their  charge,  says: 
"Where  the  injury  in  question  was  proximately 
occasioned  by  the  act  of  God  or  the  public  en- 
emy, or  even  by  accident  or  misfortune  in  tbe 
lesser  sense  above  implied,  and  without  htsown 
fault,  tbe  carrier  is  certainly  absolved  from  lia- 
bilty.     And  reason  and  common  justice  dem 
onsirate,  too,  that  the  carrier  is  exonerated 
when  the  proximate  and  moving  cause  of  tbe 
injury  was  the  act  of  the  injured   passenger 
himself;  since  the  rule  is  general  that  no  one 
can  charge  another  in  damages  for  negligently 
injuring  him,  where  he  himself  failed  to  exer- 
cise due  and  reasonable  care  in  the  premises." 
The  rule  in  Vir^nia  is  stated  in  Bailey's  work 
on  Master's  Liability  for  Injuries  to  Servant  (p. 
899)  as  follows:  "  That  one  who  is  injured  by 
the  mere  negligence  of  another  cannot  recover 
any  compensation  for  his  injury  if  he,  by  bis 
own  ordinary  negligence  or  wilful    wrong, 
contributed  to  produce  the  injury  of  which 
he  complains,  so  that  but  for  his  concorring 
and  CO  operating  fault  the  injury  would  not 
have  happened  to  him,  except  where  the  direct 
cause  of  tbe  injury  is  the  omission  of  the  other 
party,  after  becoming  aware  of  the  injured 
party's  negligence,  to  use  a  proper  degree  of 
care  to  avoid  the  consequences  of  such  negli- 
gence,"'—citing  Dunv,  Seaboard  dt  R,  R  t>. 
78  Va.  646,   49  Am.  Rep.  888-  Rvdd  v.  Rkh- 
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mond  S  D.  B.  Go.  90  YsL  549;  Richmond  d  D, 
E,  Co.  T.  Ytaman*,  86  Ya.  860.  la  West 
Virginia  tbe  rule  is  laid  down  in  the  case  of 
Qerity  y.  Hal^,  29  W.  Ya.  98.  as  follows; 
"Where  negligence  is  the  ground  of  an  action, 
it  rests  apon  the  plaintiff  to  trace  the  fault  for 
his  injury  to  the  defendant,  and  for  this  pur- 
pose he  must  show  the  circumstances  under 
which  the  injury  occurred;  and  if,  from  these 
circumstances,  so  proved  by  the  plaintiff,  it 
appears  that  the  fault  was  mutual,  or,  in  other 
words,  that  contributory  negligence  is  fairly 
imputable  to  him,  he  has  by  proving  the  cir- 
cumstances disproved  his  right  to  recover,  and 
on  the  plaintiff's  evidence  alone  the  jury  should 
find  for  the  defendant."  This  ruling  w«s  fol- 
lowed in  the  case  of  Butcher  v.  West  Virginia 
&  P.  Co.  37  W.  Ya.  180,  18  L.  R  A.  5 19.  and 
several  other  cases,  and,  as  we  think,  correctly 
btates  the  law.  It  appears  from  the  testimony 
that,  at  the  time  the  plaintiff  received  the  in- 
jury complained  of,  tbe  defendant  had  no  rule 
requiring  the  conductor  to  stop  the  train  and 
put  a  passenger  off,  if  he  i)er$i8ted  in  riding  on 
the  platform,  and  refused  to  obey  the  conduc- 
tor's request  to  come  inside  of  the  car;  and,  if 
tbe  conductor  had  taken  that  course,  a  suit 
would  most  probably  have  been  the  conse- 
quence of  ejecting  him  from  the  train.  It 
must  be  presumed  that  the  conductor  wished 
to  treat  the  plaintiff  in  a  considerate  and  gen- 
tlemanly manner,  in  the  presence  of  his  father 
and  the  other  passengers;  and,  acting  on  his 
best  judgment,  he  did  not  consider  it  his  duty 
to  attempt  to  force  him  into  the  car,  and  cre- 
ate an  excitement  among  the  passengers,  when 
hesavs  he  did  not  think  he  was  sufBciently 
drunk  to  be  unable  to  care  for  himself;  and 
then  the  conductor  says  he  did  not  see  plaintiff 
after  he  took  the  dangerous  position  standing 
CD  the  steps,  and,  bemg  ignorant  of  the  fact 
that  he  bad  thus  exposed  himself  to  danger,  he 
could  not  be  blamed  for  not  interfering  and 
forcing  him  to  enter  the  car. 

The  instructions  asked  for  by  the  defendant 
^ere  given  to  the  jury,  and  read  as  follows, 
the  court,  however,  modifying  tbe  last  instruc- 
tion, D,  and  refusing  to  give  instruction  6, 
which  action  appears  to  have  been  excepted 
to:  Instruction  No.  1:  "The  jury  are  now  in- 
structed that  the  plaintiff,  as  passenger  on  the 
defendant's  car,  as  a  matter  of  law,  is  pre- 
sumed to  have  taken  upon  himself  all  the  risk 
necessarily  incident  to  that  mode  of  traveling; 
and  if  the  jury  believe  from  the  evidence  that, 
without  the  fault  of  the  defendant,  but  by  in- 
evitable accident,  plaintiff  was  injured,  the 
jury  should  find  for  the  defendant."  Instruc- 
tion No.  2:  "The  court  instructs  the  jury,  asa 
matter  of  law,  that  a  passenger  upon  a  railroad 
train  takes  all  tbe  risk  attending  that  mode  of 
travel,  except  such  as  may  be  caused  or  in- 
curred by  the  negligence  of  the  railroad  com- 
pany or  its  servants;  and, unless  such  negligence 
by  tbe  defendant  is  shown  by  the  evidence,  the 
jury  should  find  for  the  defendant."  Instruc- 
tion No.  3:  "The  court  instructs  tbe  jury  that, 
as  a  matter  of  law,  a  regulation  of  a  railroad 
company  which  forbids  passengers  to  stand 
iipon  the  platform  while  the  car  is  in  motion 
is  a  reasonable  and  proper  rule;  and  if  a  pas- 
senger, in  violation  of  such  a  regulation,  un- 
necessarily exposes  himself,  he  does  so  at  his 
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own  peril."  Instruction  No.  4:  "If  the  Jury 
believe  from  the  evidence  that  both  the  plain- 
tiff and  defendant  were  guilty  of  negligence, 
that  such  negligence  of  both  was  concurrent  or 
running  together,  and  co  operated  to  produce 
the  injury  complained  of,  they  should  find  for 
the  defendant."  Instruction  No.  5:  "If  the 
jury  believe  from  the  evidence  that  the  injury 
in  the  declaration  mentioned  was  the  result 
of  the  concurrent  negligence  of  both  the  plain- 
tiff and  defendant,  the  lury  has  no  right  to 
apportion  the  fault,  and  to  find  a  verdict  for 
the  plaintiff  upon  that  ground,  but  in  such  case 
they  should  find  for  the  defendant."  Instruc- 
tion No.  6:  "The  court  instructs  the  lury  that 
railroad  companies  are  only  re<)uirea  to  exer- 
cise due  care  that  a  passenger  is  not  injured 
through  their  fault,  and  they  are  not  required 
to  exercise  such  supervision  over  him  as  abso- 
lutely prevents  him  from  being  injured  by  hia 
own  fault."  Instruction  No.  7:  "The  court 
instructs  the  jury  that  a  railroad  company  haa 
no  right  or  authority  under  the  law  to  impose 
upon  its  passengers  any  restraint  even  to  en- 
force its  reasonable  rules."  Instruction  No.  8: 
"The  court  instructs  tbe  jury  that,  in  deter- 
mining the  question  of  whether  the  plaintiff 
was  guilty  of  contributory  negligence,  they 
may  take  into  consideration  the  condition  of 
the  plaintiff  at  the  time,— that  is,  if  he  were 
intoxicated  at  the  time  of  the  injury,  or  partly 
so, — they  may  take  this  fact  into  account  in 
determining  whether  he  was  guilty  of  contrib- 
utory negligence."  Instruction  No.  10:  "The 
plaintiff  to  recover  must  have  observed  ordi- 
nary care  to  avoid  the  injury,  and,  if  he  does 
not  do  so,  he  cannot  recover."  Instruction  B: 
"Tlie  court  further  instructs  the  jury  that,  In 
enforcing  any  reasonable  regulation  or  direc- 
tion, a  railroad  company  is  not  allowed  to  treat 
its  passengers  as  children,  or  to  put  them  un- 
der res'traint."  Instruction  C:  "The  court  in- 
structs the  jury  that,  if  they  believe  from  the 
evidence  that  plaintiff  was  riding  on  the  plat- 
form of  the  defendant's  car  in  such  a  state  of 
intoxication  as  to  be  careless  and  heedless  of 
tbe  danger  to  which  he  was  exposed,  and  the 
conductor  was  aware  of  his  position  and  ex- 
]x>sure  to  danger,  it  was  the  duty  of  said  con- 
ductor to  use  only  ordinary  precautions  for  his 
safely,  such  as  calling  his  attention  to  the  dan- 
ger and  the  rules  of  the  company  forbidding 
such  exposure,  but  such  conductor  would  not 
be  required  to  exercise  or  impose  any  restraint 
upon  the  plaintiff."  And  the  defendant  moved 
the  court  to  give  to  the  jury  instruction  marked 
"A,"  to  which  the  plaintiff  objected,  and  the 
court  sustained  said  objection,  and  refused  to 
give  said  instruction,  to  which  ruling  tbe  said 
defendant  excepted,  which  said  instruction 
"A"  is  in  the  words  and  figures  following: 
Instruction  A:  "The  court  instructs  the  jury 
that  if  a  passenger  voluntarily  puts  himself  in 
a  dangerous  position,  and,  by  reason  thereof, 
is  iniured,  he  cannot  recover  from  the  defend- 
ant. And  the  defendant  moved  the  court  to 
further  instruct  the  jury  by  giving  to  the  said 
jury  instruction  marked  "D,"  in  the  words 
andf  figures  following:  Instruction  D:  "The 
court  instructs  the  jury  that  it  is  the  duty  of  a 
passenger  unnecessarily  riding  on  the  platform 
of  a  car  in  motion  to  go  into  the  car  when  re- 
quested by  the  conductor  or  others  in  charge 
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of  the  I  rain,  if  there  be  only  standing  room  in 
the  car;  and,  if  the  jury  believes  from  tbe 
evidence  that  bis  failure  to  obey  such  request 
contributed  to  tbe  plaintiff's  injury,  they  should 
find  for  the  defendant," — to  the  giving  of  whicb 
the  plaintiff  objected,  and  thereupon  the  court 
modified  tbe  said  instruction  D  by  strikiug 
from  the  end  thereof  ibe  followlug  words: 
"And,  if  the  jury  believe  from  the  evidence 
that  his  failure  to  obey  such  request  contrib- 
uted to  the  plaintiff's  injury,  they  should  find 
for  the  defendant."  And  the  court  gave  the 
Jury  the  remainder  of  the  said  instruction,  to 
which  ruling  and  opinion  of  the  court  tbe  de- 
fendant excepted. 

We  regard  these  instructions  as  propounding 
the  law  correctly,  and  if  tbe  jury,  in  considering 
their  verdict,  ciid  not  utteily  fail  to  apply  the 
Jaw  therein  stated  to  the  facts  proved,  we  can- 
not see  bow  they  arrived  at  tbe  conclusion  they 
did.  And  we  think  the  fourth  assignment  of 
■error,  that  "the  court  erred  by  refusing  to  set 
aside  the  verdict  as  contrary  to  the  instructions 
of  the  court,  tbe  same  being  in  direct  conflict 
with  the  said  instructions,"  was  well  taken,  and 
the  verdict  of  the'  jury  should  have  been  set 
aside,  and  a  new  trial  awarded  for  that  reason. 
Looking  through  the  entire  evidence  in  tbe 
case,  our  conclusion  is  that  tbe  proximate  cause 
•of  the  defendant's  injury  was  bis  own  obstinate 
and  perverse  conduct  in  refusing  to  obey  the 
reasonable  recjuests  of  tbe  conductor  in  volun- 
tarily subjecting  himself  to  the  influence  of 
liquor,  and  in  needlessly  and  negligently  as- 
suming the  daneerous  position  on  the  steps  of 
the  car  from  which  he  fell:  and  I  fail  to  see  what 
duty  owed  to  the  plaintiff  by  tbe  defendant  was 
violated  by  the  conductor. 

For  these  reasons,  the  judgment  complained 
4ifmust  be  reversed,  tbe  verdict  set  aside,  and  a 
new  trial  awarded  tbe  defendant,  with  costs 
to  the  plaintiff  in  error. 

Holt*  P.,  dissenting: 

This  case  has  been  before  two  juries,  and  each 
•one  found  that  the  defendant  did  not,  in  carry- 
ing an  intoxicated  passenger,  use  such  care  to 
carry  him  safely  and  securely  as  the  law  of 
their  contract  and  the  exigencies  of  the  occasion 
demanded.  Three  facts  of  some  bearing  in 
4%rtain  aspects  of  the  case  were  brought  out  on 
this  trial  which  did  not  appear  on  the  first  trial 
■at  all,  or  with  the  same  distinctness  and  cer- 
taintv:  (1)  On  the  first  trial,  the  plaintiff  did  not 
«ay  that  he  was  not  notifled  by  the  conductor  to 
get  off  the  platform.  On  this  trinl  he  denies 
that  the  conductor  made  any  such  request;  and, 
as  to  tbe  making  any  such  request  at  the  in- 
jtance  of  plaintiff's  father,  bis  denial  is  sup- 
ported by  the  testimony  of  another  witness. 
<2)  On  the  first  trial,  the  conductor,  in  hia  evi- 
dence, s'ated  that  it  was  a  rule  of  his  company, 
"if  the  passenger  refused  to  leave  the  platform, 
the  conductor  should  stop  the  train,  and  put 
him  off,  or  make  him  go  inside."  On  this  trial 
the  defendant  conspauy  proved  by  the  M>;ne 
conductor  that  they  had  no  such  rule  at  that 
time,  and  had  none  such  until  tbe  January  fol- 
lowing; that  his  statement  on  the  first  trial  was 
an  error.  (8)  On  the  first  trial,  the  conductor 
testified  that  be  had  asked  the  plaintiff  twice 
before  that  time  (that  time  made  the  third  time) 
to  go  in,  and  also  one  of  the  brakcmen  had  tried 
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to  get  him  in.    This  time  the  conductor  testified 
that  Graves,  one  of  tbe  brakemen,  insisted  on 
tbe  plaintiff's  going  in;  that  they  bad  several 
words  about  it,  and  came  near  gettinj;  intot 
racket.     "In  fact,  I  had  to  go  to  6r:tvos.  and 
(ell  him  not  to  go  too  fast  with  him."    (4)  The 
tenor  of  the  rest  of  the  testimony  is  very  much 
the  same,  except  that  the  fact  is  now  brought 
out  more  distinctly  thtt  plaintiff's  reason  was 
submerged  with  whiskev:  that,  before  be  fell 
off,  his  ordinary  rational  faculties  were  so  far 
gone  that  he  was  unconscious  of  his  incapacity 
to  take  care  of  himself.    He  did  not  appreciate 
the  danger  of  riding  on  the  platform;  was  ra^sh 
enough  to  sit  down  on  the  platform  with  one 
foot  on  the  step:  and  was  utterly  heedless  of  tbe 
probable  consequences  of  such  conduct.     This 
part  of  plaintiff's  case,  constituting  tbe  state  of 
negligence,  the  remote  cause  of  the  injury,  tie 
condition  in  which  tbe  conductor's  failure  and 
refusal  to  bring  him  in  off  the  platform  inter- 
vened as  the  sole  proximate  cause  of  the  injury, 
is  now,  in  my  opinion,  put  l)eyund  the  reach  of 
any  serious  questioning.     This  young  man, 
twenty  years  of  age,  obviously  intoxicated  to 
some  degree  of  drunkenness,  was  accepted  bj 
tbe  railroad  company  as  a  passenger,  under  tbe 
common-law  obligation  to  carry  him  safely  and 
securely.    When  he  and  his  father  entered  the 
train,  the  son  stopped  on  the  platform.    Tbe 
father  was  a  witness  on  the  first  trial.     He  died 
before  this  one,  but  his  testimony  on  tbe  Urst 
trial  was  read  to  tbe  jury  on  the  second.    He 
says  that,  becoming  uneasy,  he  went  out,  and 
toid  his  son  he  had  l)etter  come  into  the  car. 
The  plaintiff  told  him  he  would  come  in  in  a 
few  minutes.    As  he  did  not  come  in,  tbe  father 
told  the  conductor  to  go  out,  and  brlug  him  into 
tbe  car.    Tbe  conductor  went  out,  and  came 
back  without  him.     "And  he  came  to  me,  and 
told  me  that  be  was  in  no  danger;  as  lone  as 
they  didn't  stagger,  they  were  all  right."    Tbe 
conductor's  evidence  on  this  point  is:    "Joho 
8.  Fisber  wanted  me  to  go  out  and  speak  to  hii 
son.     He  said  that  he  thought  he  was  drinking 
a  little,  and  he  was  afraid  he  would  get  hurt. 
I  didn't  go  right  away,  but  after  a  little  I  did. 
It  was  between  there  and  Seymore  station. 
That  made  three  times  that  I  had  asked  him  to 
come  in.     That  time  be  i^ot  very  angry,  and, 
using  his  own  words,  said,  *He  had  paid  bia 
fare,  and  he  would  ride  where  he  damned 
pleased.'    I  went  back,  and  told  faim  his  son 
was  sitting  on  the  platform.    He  had  been 
standing  down  on  the  car  step.     To  relieve  his 
father,  I  said  I  didn't  believe  his  son  was 
drinking  enough  to  fall  off."    At  another  place, 
he  says  it  was  a  dangerous  place  for  a  sober  man 
to  ride,  and  still  more  so  for  a  drunken  od^. 
He  thus  quieted  the  apprehensions  of  the  father 
for  a  moment,  for  in  less  than  ten  minutes  tbe 
voung    man    was    thrown    off.     Mrs.  Judge 
Brannon,  the  aunt  of  tbe  plaintiff,  two  or  three 
days  after  the  accident,  was  on  tbe  train  goio? 
over  to  Buckbannon.     On  this  point  her  test! 
mony,  certainly  competent  in  fact,  and  for  the 
purpose  of  discrediting  the  conductor,  and 
nowhere  objected  to,  is  as  follows:    "The  con- 
ductor came  to  me,  and  asked  me  to  come  to  tbe 
rear  of  the  train,  and  look  where  the  accident 
happened.     When  we  returned  to  our  seats,  he 
sat  down  by  me,  and  commenced  to  relate  the 
whole  affair.     He  said  that  Johnnie  was  stand 
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log  on  the  pUtform,  and  was  iDtoxtcated.    He 
said  Joho  8.  Fisber  bad  requested  bim  to  go 
and  bring  him  into  tbe  car.    He  said  be  did  not 
te]l  bim  to  come  in,  from  tbe  fact  that  it  would 
raise  an  excitement.    He  said  be  told  Mr.  Fisber 
his  son  was  not  drunk  eoougb  to  be  in  any 
danger;  and  about  ten  minues  after  tbat  be  fell 
off,  and  be  never  bated  anything  so  mucb  in  his 
life."    Some  comment  is  made  in  tbe  opinion  of 
the  majority  of  the  court  on  a  part  of  tbe  testi- 
mony of  Mrs.  Judge  Brannon  which  is  incom- 
petent, because  it  gives  tbe  admissions  of  tbe 
conductor  made  at  a  time  when  it  was  not  a 
part  of  tbe  ret  guta.     See  1  Am.  &  En?.  £nc. 
Law,  2d  ed.  p.  1143.    This,  however,  does  not 
apply  to  the  whole  of  her  testimony.     None  of 
it  was  objected  to  when  tbe  question  was  asked 
and  tbe  answer  given.    There  was  no  motion  to 
strike  nut,  or  for  instruction  to  disregard  it.    It 
was  not  made  one  of  tbe  grounds  for  the  motion 
for  new  trial.     Ii  is  not  assigned  as  one  of  tbe 
grounds  of  error,  either  in  tbe  petition  or  in  the 
briefs  or  arguments  of  counsel.     I  do  not  think 
it  the  duty  of  tbe  appellate  court  in  such  case  to 
sift  out  tbe   incompetent  phrases  sua  »ponte, 
where  both  parlies  wish  it  to  remain  in,  be- 
cause, perhaps,  dispensing    with  the  incon- 
venience of  calling  a  witness  who  beard  bim  say 
tbe  same  thing  dum  ferret  opus.    Besides,  it  has 
abearingon  the  credibility  of  the  witness,  who 
is  contradicted  by  the  plaintiff  on  the  question 
of  the  conductor's  having  requestcKi  bim  to 
come  in.     It  has  been  held  tbat  a  party  demur- 
ring to  tbe  evidence  waives  all  objections  to  the 
competency  of  the  evidence.     Elliott,  App. 
Proc.  §§  689.  781.    Tbe  particular  manner  in 
which  an  admitted  truth  has  been  introduced 
into  tbe  cause  as  evidence  does  not  seem  to  be 
of  any  importance.     Ckapize  v.  Bane,  1  Bibb, 
612.    But  this,  in  my  view,  has  no  great  bear- 
ing.   I  take  the  case  for  this  occasion  as  the 
ooodnctor  himself  and  John  H.  Fisber,  tbe 
father,  have  made  it.     This  case  is  only  an 
instance  under  the  general  rule  tbat  tbe  con- 
tiibuiory  negligence  of  ihe  injured  party,  in 
order  to  constitute  a  defense,  must  have  con- 
tributed as  the  proximate  cause  of  the  injury. 
If  it  were  the  remote  cause,  or  a  mere  condition 
of  injury,  it  is  no  bar  to  the  plaintiff's  action. 
It  is  not  a  proximate  cause  when  tbe  negligence 
of  tbe  defendant  is  an  efficient  intervening 
cause.    2  Wood,  Railway  Law  (Minor's  ed.) 
p.  1448,  g  819a.     Contributory  negligence  of 
plaintiff  is  no  bar  to  his  action  when  it  appears 
ibat  defendant  might,  by  the  exercise  of  ordi- 
nary care,  have  prevented  tbe  io  jury  in  spite  of 
such  negligence.    Bee  Inland  dh  o.  Coasting  Co, 
y.  Tolson,  139  U.  S.  551,  35  L.  ed.  270;  Carrteo 
▼.  West  Virginia,  C,  A  R  R.  Co.  35  W.  Va. 
389:  Washington  v.  Baltimore  db  0,  R.  Co,  17 
W.  Va.  190.     It  is  tbe  absence  of  such  as  is  re- 
quired by  the  circumstances.     Blaine  v.  Ches- 
<ipeake  db  0.  R.  Oo,  9  W.  Va.  252.     "Therefore 
where  the  negligence  of  the  injured  party  is 
«een  by  the  employees  of  the  railway  company 
in  lime  to  prevent  injury  from  such  negligence, 
tbeir  failure  to  exercise  care  to  prevent  the  in- 
jury will  render  their  employer  liable."    2 
Wood,  Railway  Law,  p.  1449.  note  1;  Cooley, 
Torts,  2d  ed.  p.  810:  Pollock,  Torts.  874  et  seq.; 
1  Beven.  Neg.  176.    'Here  tbe  railroad  com- 
pany, by  exercising  ordinary  care,  bad  the  last 
opportunity    of     preventing    tbe     accident 
Bishop,  Non-Ck)nt.  L.  §  468;  Tbomp.  Carr. 
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Pass.  243;  Beach,  Contrib.  Neg.  g  33;  3  Redf. 
Railroads,  255,  256:  Patterson,  Railway  Ac- 
cident Law,  §§  44,  55,  et  seq,:  Cincinnati,  I.  St, 
L.  dt  C.  R.  Co.  V.  Cooper,  120  Ind.  489,  6  L.  R. 
A.  241;  Toomeyy.  Southern  P.  R.  Co.  86  Cal. 
874, 10  L.  R.  A.  189;  Freer  v.  Cameron,  4  Rich. 
L.  228,  55  Am.  Dec.  668;  Johnson  v.  Hudson 
River  R,  Co.  20  N.  Y.  65,  75  Am.  Dec.  875;  1 
Shearm.  &Redf.  Neg.  §99;  Bus  well.  Personal 
Injuries,  p.  200,  §  184;  Smith,  Neg.  (by  Whit- 
taker)  874;  Whart.  Neg.  §t^  806, 828.  840,  889a; 
Bigelow,  Torts,  538.  To  prevent  injury  to  a 
passenger,  the  common  carrier  is  bound  to  tbe 
highest  deflrreeof  skill,  care,  and  diligence,  and 
generally  liable  for  the  slightest  negligence;  and 
tbe  degree  of  care  exacted  is  greater  than  tbat 
to  be  exercised  in  respect  to  a  stranger  or  tres- 
passer. Carrieo  v.  West  Virginia,  0.  dt  P,  R. 
Co.  supra;  2  Rapalje  &  M.  Ry.  Dec.  Dig.  188 
-140;  1  Harris,  Damages  by  Corp.  ^  841 ;  2  Am. 
&  Eng.  Edc.  Law,  p.  748.  Whether  tbe  neg- 
ligence of  plaintiff  was  tbe  proximate  cause  is 
a  question  for  tbe  jury.  Bheffy.  Huntington, 
16  W.  Va.  307.  Although  the  general  rule  is 
that  no  man  by  his  wrongful  act  can  impose  a 
duty  on  another,  yet  this  does  not  apply  where 
the  efficient,  direct,  and  sole  proximate  cause  of 
the  injury  intervenes  between  the  plaintiff's 
state  of  negligence  and  tbe  damage  complained 
of.  There  is  nothing  remarkable  about  this 
case  but  the  exceptional  distinctness  with  which 
it  exemplifies  and  makes  tbe  reason  of  this  rule. 
Taking  alone  the  evidence  of  the  conductor,  we 
have  a  case  of  tbe  plaintiff  in  a  state  of  negli- 
gence riding  on  the  platform,  unconscious  of  nis 
mcapacity  to  take  care  of  himself,  heedless  of 
the  danger  of  falling  off.  This  goes  on  under 
the  eyes  of  the  conductor  from  the  time  plaintiff 
entered  the  train  until  he  fell  off.  His  drunk- 
enness was  obvious.  He  was  drinking  when  be 
came  on,  and  kept  drinking  as  he  rode.  His 
recklessness  of  danger,  his  heedlessness  of  tbe 
probable  consequences  of  such  conduct,  were 
equally  obvious  and  observed  by  tbe  con- 
ductor; for  he  saw  him  standing  on  the  steps, 
saw  him  down  on  tbe  platform  with  one  foot 
on  tbe  step.  He  requested  bim  to  come  in, 
as  he  says,  more  than  once,  and  always  un 
availingly.  He  saw  his  brakeman  Graves  in 
sisting  on  bis  going  in,  who,  no  doubt,  wouUl 
have  succeeded  had  he  been  let  alone,  certainly 
if  he  had  been  authoritatively  assisted,  but 
be  made  Graves  desist.  The  father  of  tbe 
boy  told  tbe  conductor  that  his  son  was  drink- 
ing, and  he  was  afraid  be  would  fait  off,  and 
requested  the  conductor  to  make  bis  minor  son 
come  in, — bring  bim  in.  Here  the  remote 
cause,  the  state  of  negligence  of  tbe  passenger 
thus  riding  on  tbe  platform,  the  mere  condition 
of  the  injury,  comes  to  so  clear  a  marking  off 
from  the  proximate  cause  of  the  injury  that  it 
is  seen  at  once.  In  this  sharpness  witn  which 
tbe  remote  cause  is  separated  in  time  and  dis- 
tinctness of  efficiency  from  tbe  proximate 
cause,  the  case  is  indeed  remarkable,  but  not 
in  tbe  rule  of  law  of  which  it  furnishes  to 
striking  an  illustration. 

Tbe  conductor,  as  be  says,  bad  twice  tried 
tbe  efficiency  of  a  mere  request,  without  effect. 
Why  did  he  not  exercise  the  care  which  the  cir- 
cumstances demanded?  2  Wood,Railway  Law, 
p.  1426.  §  318«.  Why  did  he  not  discharge 
tbe  duty  which  was  so  obviously  dictated,  and 
measured  by  the  exigencies  of  tbe  occasion? 
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Bdttim&re  <fe  P.  R.  Co.  v.  Jones,  95  XJ.  S.  489, 
442,  24  L.  ed.  506,  507.  The  state  of  danger 
of  the  passeDger  was  know  a  to  him  through- 
out the  whole  seveD  miles.  It  was  expressly 
brought  to  his  attentioD  by  the  anxious  father, 
whose  request  was  based  on  the  apprehended 
intoxication  of  his  son.  and  his  exposure  to 
danger.  Isbell  v.  New  York  dh  N,  H.  R.  Co. 
27  Conn.  404,  71  Am.  Dec.  78.  Why  did  be 
Dot  use  the  ordinary  and  necessary  precautions 
for  his  safety?  Carrico -7,  Went  Virginia,  C. 
db  P.  R.  Co,  85  W.  Va.  889;  Fisher  v.  West 
Virginia  dh  P,  R,  Co.  39  W.  Va.  866,  28  L.  R. 
A.  758.  Instead  of  discharging  the  plain  and 
imperious  duty  imposed  upon  him  in  such  cir- 
cumstances, he  returned  to  the  father,  and  told 
him  his  son  was  in  no  da"<;er.  Why  did  be 
not  make  him  come  in?  "Bring bim  m,"  that 
was  the  language  of  the  faihcr's  request.  Any 
conductor  of  ordinary  knowledge,  care,  and 
prudence,  seeing  what  he  saw,  would  have 
done  so,  according  to  the  finding  of  two  juries. 
But  he  tells  us  on  this  trial  that  the  company 
had  DO  rule  requiring  him  to  make  the  passen- 
ger riding  on  the  platform  come  in,  and,  if  he 
refused,  stop  the  train,  and  put  him  o£f.  But 
he  needed  no  rule.  The  father  of  the  minor 
had  explicitly  requested  it.  He  saw  for  him- 
self the  urgent  necessity  of  it;  and  a  statute 
made  for  such  cases,  constituting  him  a  con- 
servator of  the  peace,  authorized  and  em- 
powered him  to  command  it,  and  to  enforce 
bis  command,  without  regard  to  any  rule  of 
the  company.  Code,  chap.  146,  g  81.  The 
common  law  itself  makes  him  a  quasi  officer, 
clothed  pro  hac  vice  with  such  powers  amply 
sufficient  to  have  saved  this  drunken  boy  from 
the  consequences  of  his  own  folly.  But  the 
statute  evidently  contemplates  that  such  a  rule 
will  be  made.  Code,  chap.  54,  §  34.  How 
came  it,  we  may  remark  in  passing,  that  this 
company  was  running  its  trains  without  hav- 
ing this  ordinary  rule  on  this  important  subject? 
But,  in  my  opinion,  it  was  plainly  the  right 
of  this  conductor  to  put  an  end  to  this  passen- 
ger's liding  on  the  platform;  and,  at  least,  after 
the  request  of  the  father,  it  was  as  plainly  his 
duty  as  his  right,  unless  we  are  to  hold  that 
the  exigencies  of  the  occasion  then  staring  the 
conductor  in  the  face,  which  dictated  and 
measured  the  duty,  were  met  by  doing  only, 
and  t>iat  for  the  third  time,  what  he  tells  us  in 
bis  testimony  had  then  become  a  vain  and  idle 
thing.  But,  in  my  view,  the  case  turns  on  no 
such  quel^tioD  as  the  company  then  having  a 
rule  on  the  subject.  The  fact  of  plaintiff's 
flflf-incapacitation  by  drunkenness,  and  self- 
exposure  to  danger,  are  the  sole  grounds  put 
forward  for  setting  aside  the  verdict  and 
awarding  a  new  trial.  These  are  the  very  cir- 
cumsianccs  which  constitute  the  state  of  neg- 
ligence, the  remote  cause,  the  condition,  the 
occasion,  the  exigencies  of  which  dictated  and 
measured  the  duty  of  the  company,  when 
brought  to  its  notice  in  time  to  avoid  and  pre- 
vent the  injury,  and  to  comply  with  the  re- 
quest of  the  fHther.  This  a  conductor  of  ordi- 
nary knowledge,  care,  and  prudence  would 
have  done;  this  the  conductor  in  this  case  failed 
and  neglected  to  do.  And  a  jury  of  good  and 
lawful  men,  of  common  sense,  of  common 
prudence,  of  experience  in  practical  affairs,  | 
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who  had  learned  by  observation  what  compe- 
tent conductors  of  ordinary  care  and  prudence 
do  under  such  circumstances,  were,  by  the  is- 
sue made  up,  asked  the  questions:     What  wa» 
the  duty  of  this  conductor  on  this  occasion? 
What  were  the  exigencies  which  imposed  and 
measured  the  duty,  if  any?  and  Did  the  cod 
ductor  discbarge  the  duty  of  taking  ordinary 
care  under  the  circumstances?    This  Jury,  like 
the  first  one,  found  that  the  duty  of  taking  or- 
dinary care  existed,  but  was  not  discharged; 
that  the  neglect  or  refusal  of  the  conductor  to 
make  this  £)y  come  in  off  the  platform,  as  re- 
quested by  bis  father,  intervened  as  the  sole 
etticient  and  proximate  cause  of  the  injury. 
Who  are  to  judge,  if  not  the  twelve  good  and 
lawful  mep  of  common  sense  and  common  ob 
servation,  of  what  is  prudent  under  such  cir- 
cumstances, under  the  direction  of  the  learned 
judge    who  presides  at    the  trial?    On   what 
principle  or  rule  of  settled  law,  where  the  sole 
question    is,  what  would  a    competent   con- 
ductor of  ordinary  care  and  prudence  do  in 
such  a  case  (8  Rapalje  &  M.  Railway  Dec.  Dig. 
pp.  287  et  seq.\  can  the  defendant  ask  this  sec 
ond  verdict  to  be  set  aside?    When  and  bow 
is  this  litigation  to  come  to  an  end?     Is  some 
essential  point  wholly  without  evidence,  or 
does  it  manifestly  appear  that  this  conductor 
discharged  the  duty  that  the  exigencies  of  this 
case  imposed,  when  be  left  this  drunken  boy 
sitting  on  the  platform,  with  one  foot  on  tb'e 
step,  and  came  back  and  told  his  father  that 
he  was  in  no  danger?     No  doubt  they  had 
heard  the  learned  circuit  judge  instruct  the 
jury  that  if  the  plaintiff  in  the  given  case  was 
drunk,  and  sitting  on  the  railway  track  as  a 
trespasser,  and  his  peril  was  discovered  in  time 
by  those  in  charge  of  the  train  to  have  pre- 
vented the  injury,  and  those  in  charge  of  tbe 
train  did  not  use  proper  care  and  due  diligence 
to  avoid  the  accident,  and  damage  resulted, 
the  defendant  company  was  liable.     See  Raine* 
V.  Chesapeake  dt  0.  R.  Co.   89  W.   Va,  50,  U 
L.  R.  A.  226;    Seaboard  &  R,  R.  Co.  v.  Joyntr 
(Va.)  28  S.    E.  773;    Bishop,    Non  Cont.  L. 
§  1037.     How  is  it  possible  to  expect  the  jun- 
to see  and  understand  why  less  care  is  due  tbe 
drunken   passenger    who    exposes  himself  to 
danger  than  is  due  the  stranger  or  trespasser  on 
tbe  track?    We  cannot  insist  on  the  distinc- 
tion, if  any,  between  negligence  by  omissiou 
and  negligence  by  commission,  for  it  so  hap- 
pens that  in  this  case  we  have  them  both;  not 
only  the  wilful  disregard  of  the  father's  re- 
quest, but  an  active  deception  practised  upon 
him,  whicb  kept  him,  we  may  suppose,  for  the 
moment,  from  looking  in  his  own  feeble  way 
after  the  safety  of  his  son;  but  that  moment 
was  enough,  for  in  less  than  ten  minutes  the  boy 
was  thrown  off,  and  both  feet  were  ground  off 
up  to  the  heel. 

In  mv  opinion,  the  plaintiff  has  brought  hi» 
case  within  the  meaning  of  the  rule  as  laid 
down  in  Garrico  v.  West  Virginia,  C.  d  P.  B. 
Co.  85  W.  Va.  389  (point  9),  and  other  case^^ 
such  as  IsbeU  v.  New  York  dt  N.  H.  R.  Co.  27 
Conn.  404,  71  Am.  Dec.  78,  cited  in  Wharton. 
Negligence,  §  84,  and  within  the  true  meaniD? 
and  spirit  of  the  rule  as  laid  down  in  this  case 
when  here  before,  when- read,  as  ii  muplbe,i» 
connection    with    the    above  named    Cote  of 
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Cdrrico,  cited  therein  with  appro ya).  See 
FM£r  ▼.  We$t  Virffinia  d  P.  B.  Co,  89  W. 
Ya.  86«,  28  L.  R.  A.  758. 

(1)  If  the  conductor  has  used  the  ordinary 
precautions  for  the  safety  of  his  passenger, 
such  as  was  dictated  ana  measured  by  the 
occasion,  seeing  as  the  conductor  did,  his  dan- 
^erous  position  and  conduct  therein,  and  his 
insensibility  to  and  disregard  of  sucli  danger, 
I  be  resulting  injury  would  have  been  pre- 
vented and  avoided.  (2)  If  the  conductor  had 
properly  aided  his  brakeman  Graves  in  his 
f  (fort  to  niake  the  drunken  passenger  so  in  off 
the  platform,  instead  of  commanding  hun  to  de- 
sist, the  injury  would  have  been  prevented. 
i'-^)  If  the  conductor,  seeing  the  condition,  the 
place  of  riding,  the  conduct,  and  the  manner 
of  the  accident,  as  we  see  it  by  his  testimony, 
of  this  passenger,  twenty  years  of  age,  and  un- 
der the  control  of  his  father,  had  needed  his 
lequest  to  bring  him  in,  instead  of  misleading 
him  as  to  the  daniirer  of  his  son,  and  thus 
throwing  his  actual  guardian  off  his  guard, 
ibe  accident,  in  all  likelihood,  would  not  have 
happened. 

To  sum  up:  We  have  endeavored  to  show 
that  the  rule  which  governs  this  case  is,  if  de- 
feodant  had  notice  of  plaintiff's  condition  of 
drunkenness  and  dangerous  position,  but  did 
not  use  ordinary  care  and  diligence,  such  as 
was  dictated  and  measured  by  the  exigencies 
of  the  occasion,  to  prevent  the  injury,  he  is 
liable.  This  rule  is  supported  by  authority, 
and  is  based  upon  the  broad  principle  of  being 
io  aoeoid  with  our  common  sense  of  right  and 


justice  of  humanity,  and  to  that  extent  it  be- 
comes binding  law.  As  far  as  I  can  see,  this 
case  is  not  withdrawn  from  the  operation  of 
this  rule  bv  any  other,  based  on  public  policy 
or  general  convenience.  The  maxim,  "To 
him  who  consents  no  injury  is  done."  does  not 
apply;  for  this  passenger,  when  thrown  off, 
had  reached  the  stage  of  having  no  rational 
will  and  no  appreciation  of  his  danger,  as  his 
conduct,  exhibited  to  us  through  the  eyes  of 
the  conductor  of  the  train  abundantly  shows. 
This  rule,  applied  to  the  facts  of  this  case,  re- 
quires that  the  judgment  rendered  should 
stand,  in  which  is  impliedly  contained  at  least 
the  following  narrow  point  of  law,  which  is 
all  that  the  Justification  of  the  verdict  of  the 
jury  requires  (how  much  broader  point  of  law 
it  may  comprehend  we  have  no  need  to  say. 
Where  a  conductor  sees  a  drunken  passenger, 
twenty  vears  of  age,  riding  cootinuously  on 
the  platform,  and  is  requested  by  the  father  to 
bring  him  in.  and,  instead  of  taking  such  ordi- 
nary precautions  for  the  safety  of  the  boy  as 
the  circumstances  known  to  him  required, 
leaves  him  there,  and.  by  misrepresentation  as 
to  his  danger,  throws  the  natural,  actual  guar- 
dian off  his  guard,  and  the  injury  complained 
of  occurs  by  the  boy  falling  from  the  running 
train,  such  conductor  has  thereby  made  his 
company  liable  for  a  breach  of  duty  as  a  com- 
mon carrier  of  passen^rers.  Therefore,  with 
all  deference  for  the  different  opinion  of  others 
on  this  doctrine  of  the  law,  so  .difficult  in  its 
proper  application.  I  think  we  ought  to  let  this 
judgment  stand. 
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*1.  In  AH  actlcin  by  a  Tendor  to  enforce 
the  epedile  performance  of  a  contract 

for  the  sale  of  lands,  the  existence  of  mortffaires 
amouotlni;  to  far  less  than  the  contract  price 
to  be  paid  by  the  purchaser,  and  which  can  be 
dtocharsed  out  of  the  purchase  money,  does  not 
constitute  a  bar  to  the  action. 

t.  Where  a  contract  In  writing*  dnly 
■leaned  by  the  parties,  is  made  for  a  valid 

IcoDstderation  already  passed,  for  the  purchase 
and  sale  of  lands  at  a  price  to  be  fixed  by  ap^ 
pralsers  u>  be  selected  by  the  parties,  and  where 
•uoh  appraisers  are  afterwards  named,  in  acoord- 
aooe  with  the  provisions  of  the  contract,  and 
proceed  to  make  a  valuation  of  the:  property, 
thetar  appointment  cannot,  be  revoked  at  tlie 
pleasure  of  one  of  the.parties. 

'  *Headnotes  by  Amur,  J. 

NOTB.— For  binding  effect  of  agreementto  arbi- 
trate, see  noU  to  Kinney  v.  Baltimoie  it  O.  Bm- 
1»loyees  Asso.  (W.  Ya.)  UL.  B.  A.  lOL 

t»UR.A. 


8*  Where  fraud,  mlecondnctv  or  ml» 
take  ie  relied  on  as  aground  for  settloff  aside 
ao  appraisal  of  lands  duly  made  by  appraisers 
selected  in  accordance  with  the  aaieement  of 
the  parties,  it  must  be  pleaded. 

{JdhwAoUs  Jm  dfssentsj 

(June  «.  ISPS.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enforce  spe- 
cific performance  of  a  contract  to  purchase 
real  estate.    BetermL 

Statement  by  Allen.  J.: 

This  action  was  instituted  by  Charles  Dqdii, 
as  plain ti£r,  against  the  Atchison.  Topeka,  A 
Santa  F6  Railroad  Company,  alleging  the  ex- 
ecution of  the  written  contract  copied  below, 
the  full  performance  of  all  its  conditions  on 
his  part,  and  asking  Judgment  for  the  sum 
found  by  the  arbitrators  or  aopraisers  to  be  the 
value  of  the  land  describea  in  the  contract. 
The  contract  is  as  follows: 

This  agreement,  made  and  entered  into  ift 
duplicate  this  17th  day  of  December,  a.  d. 
1890.    between   Charles   Dunn,   of   Topeka. 
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Shawnee  county,  Kansas,  party  of  the  first 
part,  and  the  Atchison,  Topeka,  &  Santa  Fe 
Ilailroad  Company,  a  corporation  duly  created 
»nd  existing  under  the  laws  of  the  state  of 
Kansas,  of  the  second  part,  witnessetb  that 
whereas,  the  said  party  of  the  first  part  is  the 
owner  in  fee  simple  of  the  following-described 
property,  to  wit:  All  that  tract  or  parcel  of 
land  in  the  city  of  Topeka,  county  of  Shawnee, 
state  of  Kansas,  l^ing  between  Eighth  avenue 
tind  Ninth  street  in  said  city,  and  bounded  on 
tt)e  east  by  Washington  street,  and  on  the  west 
by  Charles  street,  consisting  of  lots  265,  267, 
•jr;9,  271,  273,  275,  277,  279,  281,  288,  2«5.  and 
287,  fronting  on  Charles  street,  and  lots  229, 
281,  233,  and  235,  fronting  on  Eighth  avenue 
east,  together  with  fractional  lot  or  lots  situated 
between  said  lot  235  on  Eighth  avenue  east 
und  Washington  street;  and  whereas,  the  said 
party  of  the  second  part  has  heretofore  con- 
structed and  is  now  operating  its  line  of  rail- 
road over  and  upon  a  portion  of  the  above-de- 
scribed premises  without  first  having  obtained 
right  of  way  therefor;  and  whereas,  it  is  the 
desire  of  both  parties  to  this  contract  that  all 
matters  in  dispute  in  relation  to  said  land  may 
l)e  amicably  settled  without  litigation,  and  that 
said  party  of  the  second  part  maybe  permitted 
to  acquire  the  fee  simple  title  to  all  of  the 
above-described  premises:  Now,  therefore, 
in  consideration  of  the  above-recited  premises, 
and  further  valuable  considerations  not  herein 
mentioned,  it  iahereby  mutually  stipulated  and 
agreed  as  follows:  First,  The  party  of  the 
second  part  shall,  within  ten  days  from  the  ex- 
f  cution  of  this  agreement,  select  some  disinter- 
ested person  to  act  as  arbitrator,  and  upon 
such  selection  being  made,  shall  notify  the 
party  of  the. first  part  of  such  selection;  and 
said  party  of  the  first  part  shall,  within  ten 
days  thereafter,  select  one  arbitrator;  and  in 
case  said  arbitrators  shall  be  unable  to  agree 
upon  the  matters  and  things  to  be  submitted 
io  them  as  hereinafter  provided,  they  shall 
select  a  third  arbitrator,  and  a  decision  of  a 
uinjority  of  said  arbitrators  of  all  the  matters 
and  things  to  be  submitted  to  them  as  herein- 
after provided  shall  be  final  and  binding  upon 
the  parties  to  this  contract.  Second.  Said  ar- 
bitrators, so  selected,  shall  appraise  all  of  the 
above-described  premises  at  their  fair  cash  val- 
uation, and  said  party  of  the  second  part 
hereby  agrees  that  it  will  pay  to  said  party  of 
the  first  part  the  amount  so  appraised  by  said 
arbitrators  in  the  manner  and  at  the  times 
hereinafter  set  forth  upon  the  execution  to  it 
by  said  party  of  the  first  part  of  a  good  and 
suftlcient  warranty  deed  in  fee  simple  to  all  of 
said  premises,  free  and  clear  of  all  encum- 
brances. Third.  Said  party  of  the  second 
part  is  to  pay  to  said  party  of  the  first  part  one 
ifourih  of  the  value  of  said  property  as  ascer- 
tained and  declared  bv  said  arbitrators  within 
thirty  days  after  the  date  of  their  award,  and 
upon  the  execution  by  said  party  of  the  tJrst 
part  of  a  good  and  sufficient  warranty  deed 
for  said  premises  as  hereinbefore  provided, 
and  shall  at  this  time  give  to  said  party  of  the 
first  part  its  non-negotiable  notes  for  the  bal- 
ance of  said  award,  payable  as  follows:  One 
fourth  of  the  entire  amount  ninety  days  after 
the  date  of  the  award,  and  one  half  of  the  en- 
tire amount  payable  six  months  after  the  date 
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of  said  award;  said  notes  to  beai  interest  at  the 
rate  of  6  per  centum  per  annum  from  the  date 
of  the  award.  Fourth.  The  appraisemeDt  of 
said  premises  as  hereinbefore  provided  shall  be 
on  the  basis  of  the  cash  valuation  of  the  naked 
land  without  considering  the  value  of  any 
improvements  which  may  have  been  placed 
thereon  by  the  party  of  the  first  part;  and  it  is 
hereby  understood  and  agreed  that  said  party  of 
the  first  part  shall,  at  his  own  expense,  remove 
from  said  pounds  all  improvements  belonging- 
to  him  which  have  been  placed  thereon,  withia 
six  months  from  the  date  of  the  award  as  here- 
inbefore provided.  Fifth.  It  is  further  stipu- 
lated and  agreed  that  the  moneys  to  be  paid 
under  this  contract  shall  be  paid  through  the 
Bank  of  Topeka,  in  the  city  of  Topeka,  and 
the  deed  to  be  executed  by  the  saia  party  of 
the  first  part  shall  be  executed  on  or  before  the 
time  of  the  first  payment  to  be  made  by  the  said 
party  of  the  second  part,  and  placed  in  escrow 
in  the  Bank  of  Topeka,  to  be  delivered  to  said 
party  of  the  second  part  upon  the  final  pay- 
ment of  the  notes  to  be  executed  as  hereinbe- 
fore provided,  which  notes  shall  also  be  placed 
in  escrow  in  said  Bank  of  Topeka  with  said 
deed,  to  be  held  by  said  bank  until  paid;  and 
upon  final  payment  of  the  last  of  said  notes 
said  deed  shall  be  delivered  by  said  bank  to 
said  party  of  the  second  part.  Sixth.  Said 
party  of  the  first  part,  in  consideratioii  of  the 
payment  of  the  award  hereinbefore  provided 
for,  upon  the  terms  and  conditions  hereinbe- 
fore provided,  agrees  to  waive,  and  does  hereby 
waive,  all  claims  of  every  name  and  nature^ 
class,  or  description  which  he  has  had  or  now 
has  against  said  party  of  the  second  part  on 
account  of  the  occupancy  of  said  above  de- 
scril)ed  premises  by  the  said  party  of  the  sec 
ond  part.  In  testimony  whereof  the  parties 
hereto  have  executed  this  instrument  in  dupli- 
cate, the  day  and  year  first  above  written. 

Chas.  Dunn,  Party  of  the  First  Part. 
Atchison,  Topeka,  &  Santa  Fe  Railroad  Com- 
pany, by  A.  A.  Robinson,  its  Vice  Pres- 
ident and  General  Manager. 

Witn-cQ.   i  ^  m.  G.  Smyser,  as  to  Chas.  Dunn. 
v>  iiness.   1  3  j,  ^e^.g  ^  ^^  ^  ^   Robinson. 

The  defendant  answered,  admitting  the  exe- 
cution of  the  written  agreement,  but  denyiDg- 
generally  the  other  allegations  of  the  petition,, 
and  alleging  that  the  premises  were  encum- 
bered by  two  mortgages  for  a  large  amount,^ 
which  were  past  due  and  unpaid:  denying  that 
C.  W,  Jewell  was  ever  legally  appointed  au 
arbitrator,  or  that  any  arbitration  was  ever  bad 
under  the  contract,  and  alleging  that  prior  to 
any  action  by  the  arbitrators  fixing  the  amount 
to  be  paid  for  the  land  the  agreement  to  arbi- 
trate was  revoked  by  the  defendant,  and  notice 
thereof  served  on  the  plaintiff  and  the  arbitra- 
tors. It  was  shown  on  the  trial  that  in  pursu- 
ance of  this  contract  the  railroad  company 
designated  P.  I.  Bonebrake  as  one  of  the  arbi- 
trators, and  notified  Dunn  accordingly.  Dunn 
thereupon  chose  J.  B.  Whi taker.  Bonebrake 
and  Whitaker  met,  and  consult^  with  refer- 
ence to  the  valuation  of  the  propertv.  but  were 
unable  to  agree.  On  December  27, 1890,  Bone- 
brake sent  a  letter  to  Mr.  Whitaker,  saying: 
*'We  seem  to  be  so  far  apart  on  the  appraise- 
ment of  the  Dunn  land  that  I  think  it  would 
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gtwe  better  satisXaction  to  both  parties  to  call 
in  a  third  man.  I  therefore  suggest  a  list  of 
namea»  and  yoo  choose  either  of  tbeno,  and  it 
will  suit  me."  JSiDe  persons  were  oamed  in 
the  list.  Whitaker  selected  C.  W.  Jewell,  and 
notified  Bonebrake  of  bis  choice.  The  three 
afterwards  met  at  Bonebrake's  office.  Jewell 
made  figures  and  submitted  them.  The  figures 
were  not  satisfactory  to  Bonebrake.  who  was 
unwilling  to  agree  to  them.  Two  or  more 
meetinga  were  held,  but  the  appraisers  failed 
to  agree.  On  the  8d  of  January,  1891,  a  notice 
signed  by  the  railroad  company,  by  A.  A.  Rob- 
inson, second  vice  president  and  general  man- 
ager, was  ttddressed  and  delivered  to  Messrs. 
Bonebrake,  Whitaker.  and  Jewell,  notifying 
them  that  the  railroad  company  desired  to  be 
beard,  and  to  be  permitted  to  introduce  evi- 
dence and  submit  arguments  on  the  questions 
to  be  considered.  It  was  admitted  at  the  trial 
by  the  defendant  that  the  purpose  of  serving 
this  notice  was  to  keep  the  arbitrators  from 
making  an  award  until  notice  of  withdrawal 
of  submission  to  arbitration  could  be  served  on 
them.  On  the  5tb  of  January  a  notice  signed 
by  the  railroad  company,  by  Robinson,  was 
addressed  to  and  served  on  aonebnke,  Whit- 
aker, and  Jewell,  notifying  them  that  the  agree- 
ment to  submit  certain  questions  to  arbitration 
under  the  written  contract  above  mentioned 
was  revoked.  After  the  service  of  this  notice, 
Bonebrake,  deeming  his  authority  at  an  end, 
declined  to  take  any  further  action.  On  the 
following  day  Whitaker  and  Jewell  took  an 
oath  as  appraisers  to  appraise  the  land  at  a  fair 
cash  valuation  in  accordance  with  the  contract, 
and  made  an  appraisement  in  writing,  valuing 
the  land  at  $29,586.  The  plaintiff  and  his  wife 
eiecuted  a  warranty  deed  with  covenants 
against  encumbrances  to  the  railroad  company 
for  the  land  described  in  the  contract,  ana  ten- 
dered it  to  Robinson  as  the  representative  of 
the  company.  The  company  refused  to  accept 
it.  and  the  plaintiff  deposited  the  deed  in  the 
Bank  of  Topeka,  together  with  a  written  power 
of  attorney  authorizing  John  R.  Mulvane, 
president  of  the  bank,  to  receive  the  purchase 
money,  and  out  of  it  to  pay  two  certain  mort- 
ga^,  one  for  $6,000  and  the  other  for  $4,000, 
which  were  encumbrances  on  the  land.  On 
cross  examination  of  Whitaker  he  stated  that 
be  considered  Bonebrake  a  representative  of 
the  railroad  company  and  himself  a  represent- 
ative of  the  plaintiff,  and  that  he  was  to  get 
the  highest  price  he  could  for  the  land.  The 
case  was  submitted  to  the  court  without  a  Jury, 
and  a  eeneral  finding  was  made  in  favor  of 
the  defendant,  and  Judgment  entered  accord- 
ingly. The  plaintiff  brings  the  case  here  for 
review. 

Mr.  Francis  C.  Downey,  with  Mr.  John 
W.  Day*  for  plaintiff  in  error: 

While  the  second  article  of  the  contract  des- 
ignates the  persons  to  be  selected  under  the 
terms  of  the  contract  "arbitrators,"  and  while 
the  report  of  such  persons  so  selected  must  nec- 
essarily partake  to  some  extent  of  the  nature 
of  an  award,  yet  the  contract,  taken  as  a  whole 
and  prescribing,  as  it  does,  the  nature  of  the 
duties  to  be  performed  by  the  arbitrators  so 
called,  clearly  is  not  an  agreement  for  submis- 
sion to  arbitration  but  is  undeniably  a  con- 
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tract  for  purchase  and  sale  of  real  estate  for  a 
consideration  determined  upon,  but  the  amount 
of  which  is  not  jet  ascertained. 

James  v.  Bahk  of  the  Stats,  17  Ala  69;  1 
Am.  &  Eng.  Enc.  Law,  p.  658.  title,  Ai'bitra- 
Hon;  Elmendorf  v.  Harris,  5  Wend.  522. 

Such  a  contract  is  not  a  submission  to  arbi- 
tration, and  is  not  governed  by  the  rules  of 
law  relative  to  arbitration  and  award. 

Atkinson  v.  Whitney,  67  Miss.  656;  Leeds  v. 
Burrows,  12  East,  1;  OarredY.  Macey,  10  Mo. 
164;  Russell,  Power  and  Duty  of  an  Arbitra- 
tor, 259;  Curry  v.  Lackey,  35  Mo.  389;  Oarr 
V.  QifrMZy  9  Wend.  649;  Elmendorf  y.  Harris, 
supra. 

No  agreement  submitting  any  matter  to  the 
opinion  of  a  third  person  when  the  judgment 
or  award  of  such  third  person  would  not  abso- 
lutely bar  a  suit  on  the  matter  submitted  waa 
an  arbitration  submission  at  common  law. 

Oarr  v.  Gomez,  9  Wend.  661;  1  Am.  &  Eng. 
Enc.  Law,  title.  Arbitration,  711;  Morse,  .Ar- 
bitration &  Award,  830;  Smith  v.  Outler,  10 
Wend.  589,  25  Am.  Dec.  580. 

As  there  was  nothing  of  dispute  in  this  con- 
tract or  between  the  parties,  the  report  of  the 
referees  or  appraisers  could  not  be  held  to  settle 
that  which  bad  no  existence  in  their  report,and 
therefore,  is  deprived  of  the  pre-eminently  pri- 
mary characteristic  of  an  award  on  arbitration. 

The  right  of  the  plaintiff  to  recover  is  not 
based  upon  anything  the  appraisers  might  or 
might  not  do.    The  contract  dves  that  right. 

Ome  T.  Sullivan,  3  How.  (Miss.)  161, 34  Am. 
Dec.  74. 

Failing  to  establish  the  existence  of  an  ar- 
bitration agreement,  defendant  in  error  also 
fails  to  establish  its  right  to  withdraw  from 
the  appraisers  the  matters  and  things  submit- 
ted  for  their  consideration  by  the  Joint  consent 
of  parties. 

Ilnd,;  Wilson  Y.  Emig,  44  Kan.  125. 

There  is  no  claim  that  these  mortgages  cannot 
be  paid  off  and  discharged.  No  adverse  title 
arose  by  reason  of  said  mortgages  or  default 
in  the  conditions  thereof. 

Waterson  v.  Detoe,  18  Kan.  228;  SeekUr  ▼. 
Delft,  25  Kan.  159;  Beterlyv.  Barnitz,  55  Kan. 
466.  31  L.  R.  A.  74. 

A  xnert  pecuniary  charge,  if  the  purchaser 
can  be  protected  against  it,  is  not  sufficient  to 
render  the  title  doubtful. 

Tierman  v.  Roland,  15  Pa.  441;  Thompson 
V.  Carpsnter,  4  Pa.  182,  45  Am.  Dec.  681. 

If  the  decree  can  provide  for  vesting  of  a 
good  title  in  the  purchaser  he  will  be  compelled 
to  accept  it. 

Dofbler^s  Appeal,  64  Pa.  9;  Bispham,  Eq. 
§  889;  Hepburn  v.  Auld,  9  U.  S.  5  Cranch,  262, 
8  L.  ed.  90;  Brandt,  Suretyship  &  Quaranty, 
07;  Wilson  v.  Bevans,  68  EL  282;  Qyrut  v. 
Mantel,  4  Duer,  86. 

That  the  property  sold  is  subject  to  mortr 
gage  in  a  sum  less  than  the  purchase  price  is 
no  objection  to  specific  performance. 

Waterman, Spec.  Perf.  §  504,  p.  709;  Thomp- 
son V.  Carpenter,  4  Pa.  184,  45  Am.  Dec.  681; 
Keating  v.  Gunther,  32  N.  Y.  S.  R.  1112; 
Oakey  v.  Cook,  41  N.  J.  Eq.  850;  Guynet  v. 
ManUl,  4  Duer,  95;  Halsey  v.  Grant,  18  Ves. 
Jr.  79;  HornibUno  v.  Shirley,  Id.  81;  WaUh  v. 
Barton,  24  Ohio  St  28;  Preble  v.  Abrahams^ 
88  Cal.  245. 
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Where  a  contract  Is  in  writing,  is  fair  in  all 
its  parts,  is  for  ao  adequate  consideration,  and 
is  capable  of  bein^  performed,  it  is  as  much  a 
matter  of  course  for  courts  of  equity  to  decree 
a  specific  performance  as  for  a  court  of  law  to 
give  damages  for  the  breach  thereof. 

Hogei%  Y,  Saunders,  16  Me.  92;  Chance  v. 
BeaU,  20  Ga.  143;  8t.  Paul  IHtision  No.  1,  8. 
of  T.  V.  Brown,  9  Minn.  \^2\  Hopper  y.  Hop- 
per, 18  N.  J.  Eq.  147;  WatU  y.  Waddle,  81  U. 
S  6  Pet.  889,  8  L.  ed.  487. 

If  a  purchaser  can  get  the  substantial  in- 
ducement to  the  purchase  he  may  be  compelled 
to  accept. 

Evans  v.  Kingsberry,  2  Rand.  (Va.)  120,  14 
Am.  Dec.  779;  JuBtiiiian's  Inst.  Lib.  III.  title 
^4,  §  1,  Cooper's  ed.;  Ingledew  v.  Crtppe,  2  Ld. 
I^aym.  814;  Brown  y.  Bellows,  4  Piclc.  189; 
Keegan  v.  Williams,  22  Iowa.  378. 

'A  party  to  a  contract  who  prevents  the  per- 
formance of  any  condition  can  neither  claim 
benefit  nor  escape  liability  from  the  failure  of 
such  condition. 

Dill  Y.  Pope,  29  Kan.  289. 

The  award  of  the  appraisers  in  this  case 
must  stand.  Every  presumption  Is  in  favor  of 
its  legality.  Their  judgment  has  been  in- 
voked bv  the  parties  and  the  parties  will  not 
now  be  heard  in  objection  thereto. 

Paola  Bd.  of  Edu,  v.  Shaw,  16  Kan,  88; 
Lucas  V.  Wilson,  2  Burr.  701;  Chace  v.  West- 
vwre,  18  East,  857;  Oroat  y.  Praeht,  81  Kan. 
656. 

A  party  who  wishes  to  impeach  an  award 
on  the  ground  of  fraud  must  specify  his 
c'linrffes. 

Cailant  v.  Downey,  3  J.  J.  Marsh.  847; 
Morse.  Arbilraiion  &  Award,  641;  Russell  v. 
i^^eery,  62  Kan.  788;  Plummer  v.  Sanders,  65 
N.  H.  23;  Halstead  ▼.  Seaman,  62  How.  Pr. 
415. 

The  record  contains  do  evidence  of  bad  faith 
on  the  part  of  the  valuers. 

Anderson  y.  Bure/ieU,  48  Kan.  158. 

Messrs.  A.  A.  Hurd*  W.  liittlefleld,  and 
O.  J.  Woodt  for  defendant  in  error: 

The  specific  performance  of  an  agreement 
i.s  by  no  means  a  matter  of  right  which  a  party 
has  authority  to  demand  from  a  court  of 
equity. 

Tobey  y.  Bristol  County,  3  Story,  C.  C.  821. 

A  court  of  equity  wiU  never  decree  the 
specific  performance  of  a  contract  unless  all 
the  circumstances  and  facts  surrounding  the 
transaction  are  of  such  a  nature  as  to  make  it 
just  and  equitable  to  enforce  a  specific  com- 
pliance with  its  terms. 

The  authority  of  the  arbitrators  selected  was 
revoked  by  the  defendant  before  any  award 
had  been  made  and  before  anything  had  been 
done  under  the  contract  to  change  the  status 
or  condition  of  either  party  so  far  as  their 
rights  under  the  law  were  concerned. 

1  Am.  A  Eng.  Enc.  Law,  title.  Arbitration^ 
664,  and  authorities  there  cited;  Russell, 
Power  and  Duty  of  an  Arbitrator,  166;  Morse, 
Arbitration  &  Award,  280;  Mar^  v.  Papker, 
20  Vt.  198;  Boston  d  L.  R,  Corp,  y.  Nashua  & 
U  R,  Ckrrp,  189  Mass  468. 

Upon  the  contract  being  abrogated  and  the 
authority  of  the  arbitrators  being  revoked  by 
the  notice  served  by  the  defendant,  the  plain- 
tiff in  this  case  was  by  such  act  restored  to 
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every  right  at  law  or  in  equity  which  he  had 
prior  to  the  execution  of  said  contract. 

Specific  performance  could  not  be  decreed 
in  this  case  for  the  reason  that  there  never  has 
been  any  such  award  or  appraisetnent  as  is 
contemplated  in  law  or  as  was  contemplated 
by  the  parties  to  the  agreement. 

The  payment  of  an  award  which  had  been 
made  by  two  parties,  one  of  whom  testified 
that  he  considered  himself  the  special  agent, 
representative,  or  attorney  of  the  party  who 
selected  him,  will  not  be  enforced. 

Russell,  Power  and  Duty  of  an  Arbitrator, 
163;  1  Am.  &  Eng.  Enc.  Law,  title.  Arbitration, 
673. 

The  selection  of  the  umpire  "roust  be  the 
act  of  the  will  and  concurring  judgnaent  of 
both  the  arbitrators.*' 

1  Am.  &  Eng.  Enc.  Law,  title.  Arbitration, 
690;  Morse,  Arbitration  &  Award,  242;  Orisp 
V.  IsOie,  65  N.  C.  126. 

The  award  or  appraisement  was  made  by 
the  party  selected  by  the  plaintiff,  who  testifies 
that  be  considered  himself  as  the  special  agent 
or  representative  of  the  plaintiff,  and  that  he 
was  there  for  the  purpose  of  procurin/r  the 
highest  possible  award  in  bis  favor,  and  the 
third  arbitrator  selected  without  the  presence 
or  assistance  of  the  arbitrator  selected  by  the 
defendant.  All  the  arbitrators  must  act  per- 
sonally, and  if  one  refuses  or  omits  to  act  the 
others  can  make  no  valid  award. 

Russell.  Power  and  Duty  of  an  Arbitrator, 
222.  and  authorities  cited;  1  Am.  &  Eng  Enc. 
Law,  title  Arbitration,  683,  and  authorities 
cited. 

Before  a  party  is  entitled  to  a  decree  for  the 
specific  performance  of  a  contract  be  must 
have  performed  all  of  the  conditions  of  the 
contract  upon  his  part. 

The  court  could  not  have  decreed  specific 
performance  of  this  contract  in  any  event  for 
the  reason  that  the  plaintiff  was  not  able  to 
and  could  not  give  a  good  title  to  this  property, 
free  and  clear  of  all  encumbrances,  aa  provided 
in  the  contract 

Fry,  Spec.  Perf.  §  869.  note  3:  Mayer  v. 
Adrian,  77  N.  C.  88;  Hinckley  v.  Smith,  51 
N.  y.  21;  Walsh  v.  Barton,  24  Ohio  St.  28; 
Shaw  V.  Vincent,  64  N.  C.  690. 

A  covenant  to  execute  and  delirer  a  good 
and  sufilrient  deed  of  a  piece  of  land  does  not 
mean  merely  a  covenant  good  in  point  of  form. 
That  would  be  a  covenant  without  substance. 
But  it  means  an  operative  conveyance;  one 
that  carries  with  it  a  good  and  sufficient  title 
to  the  lands  to  be  conveyed. 

Clute  V.  Robinson,  2  Johns.  595;  Watts  v. 
Waddle,  31  U.  8.  6  Pet.  891,  8  L.  ed.  438; 
Hepburn  v.  Auld,  9  U.  S.  5  Cranch.  262,  S  L. 
ed.  96;  Hightovoer  v.  Smith,  6  J.  J.  Marah.  543: 
Tomlin  v.  McCJiord,  5  J.  J.  Marsh.  186;  Bawen 
V.  Vickers,  2  N.  J.  Eq.  620,  86  Am.  Dec.  616; 
Bates  V.  Delatan,  6  Paige,  307;  PoweU  y.  Oh 
nant,  88  Mich.  896;  Jiffries  v.  JegHes,  117 
Mass.  184;  Oreigh  v.  Shatto,  9  Watts  &  8.  82: 
22  Am.  &  Eng.  Enc.  Law,  pp.  948-966,  and 
the  cases  cited  in  the  notes. 

Allen*  J.,  delivered  the  opinion  of  the 
court: 

The  answer  of  the  defendant  presented  two 
principal  issues:  First,  that  the  land  described 
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1b  tbe  ooDtract  was  eDcambered,  and  the  plain- 
lifF,  therefore,  unable  to  conyey  a  perfect  title: 
second,  that  tbe  aatbority  of  the  arbitrators 
was  revoked  before  ao  award  was  made.  The 
priocipal  questioDS  for  our  coosideratioa  are 
whether  either  of  these  defenses  was  good  un- 
der the  facta  disclosed. 

1.  It  appears  that  tbe  land  was  encumbered 
by  mortgages  amounting  to  $10,000  and  some 
ioierest.   Does  the  existence  of  an  encu  m  brance 
OD  land  contracted  to  be  sold  defeat  specific 
V^rformance  of  the  contract,  where  the  amount 
of  the  encumbrance  la  much  less  than  the 
amount  of  the  purchase  money,  so  that  the  en- 
cumbrance can  be  completely  discharged  from 
the  proceeds  of  the  sale?    It  is  well  settled  that 
tbe  purchaser  will  not  be  compelled  to  receive 
aod  pay  for  a  defective  title.    Fry.  Spec.  Perf . 
^  859;   Watts  v.  Waddle,  81  IT.  S.  6  Pet.  891,  8 
L.  ed.  438;  Jefries  v.  Jeffries,  117  Mass.  184; 
Boicen  v.  Viekers,  2  N.  J.  Eq.  520, 86  Am.  Dec. 
516.    Nor  can  a  purchaser  be  compelled  to  ac- 
cept a  title  subject  to  encumbrances,  for  the 
payment  of  which  out  of  the  purchase  money 
proYiMon  cannot  be,  or  is  not  in  fact,  made. 
BincJdey  v.  Smith,  51  N.  Y.  81;  WaJsh  v.  Bar- 
ton, 2i  Ohio  St.  28;  Mayer  v.  Adrian,  77  N. 
€.  8C.    Nor  can  the  purchaser  be  compelled  to 
receive  a  deed  conveying  an  encumbered  title, 
aDd  forced  to  rely  on  the  vendor's  covenants 
for  his  security  against  existing  encumbrances, 
iioless  he  has  expressly  agreed  to  do  so.    But 
where  an  encnm brance  can  be  removed  merely 
by  tbe  application  of  the  purchase  money,  and 
the  court  is  able  to  provide  for  the  conveyance 
of  a  clear  title  to  the  vendee,  the  mere  fact  that 
(rncumbrances  exist  which  the  plaintiff  has  not 
removed,  or  even  is  unable  to  remove  without 
tbe  application  of  the  purchase  money  for  that 
purpose,  will  not  prevent  a  decree  for  a  spe- 
cific performance.     Gvynet  v.  Mantel,  4  Duer, 
%:  Ilalsejf  v.  Grant,  13  Ves.  Jr.  78;  Oakey  v. 
Cook,  41 N.  J.  Eq.  350;  Thompson  r.  Carpenter, 
4  Pa.  132.  45  Am.  Dec.  681.     It  appears  from 
tbe  evidence  of  Dunn  that  the  fact  that  the 
property  was  encumbered  by  a  mort;?age  was 
itnowti  to  Robinson  who  said  that  would  make 
no  difference;  that  it  could  be  arranged  out  of 
the  proceeds.    This  evidence  is  uncontradicted. 
As  tbe  amount  of  the  encumbrance  was  but 
little  more  than  one  third  the  proceeds  of  the 
?ale,  especially  in  view  of    the    defendant's 
kaowled^  and  statement  with  reference  there- 
to, tbey  did  not  constitute  a  valid  ground  for 
TcfusiDg'speciflc  performance  of  the  contract. 
Nor  does  the  fact  that  one  half  the  tjixes  for 
the  year  1890  remained  unpaid,  even  though 
UDknown  to  the  defendant,  furnish  any  obsta- 
cle to  the  performance  of  the  contract.    The 
fund  was  ample  for  their  pavment. 

2.  Tbe  contract  executed  by  tbe  parties  pro- 
dded for  the  sale  of  the  plaintiff's  land  to  the 
defendant  at  a  price  to  be  fixed  by  what  are 
denominated  in  tbe  contract  as  arbitrators.  It 
is  not  disputed  that  Mr.  Bonebrake  was  named 
M  one  of  the  arbitrators  by  the  defendant,  and 
that  Mr.  Whitaker  was  named  as  another  by 
the  plaintiff,  though  the  appointment  of  Mr. 
Jewell  as  the  third  is  questioned.  We  think 
the  evidence  clearly  shows  his  selection  by  the 
other  two  as  the  third  arbitrator,  and  that  he 
^M  recognized  as  such  by  both  parties.  The 
evidence  shows  that  Bonebrake  and  Whitaker 
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first  attempted  to  fix  a  price;  that  they  were 
unable  to  agree;  that  thereupon  Jewell  was  se- 
lected, and  that  the  three  had  two  or  more  con- 
sultations, at  which  they  endeavored  to  agree 
on  a  price.  Bonebrake's  figures  were  lover 
than  those  of  the  others.  The  railroad  com- 
pany attempted  to  revoke  the  authority  of  the 
arbitrators.  A  .question  is  presented  whether 
they  were  arbitrators,  or  merely  appraisers  se- 
lected to  value  the  property,  and,  if  the  latter, 
whether  the  defendant  could  still  revoke  their 
authority  before  the  appraisement  was  actually 
made.  An  arbitration  is  properly  a  submission 
to  the  decision  of  one  or  more  persons  of  a  mat- 
ter in  controversy  or  dispute  between  the  par- 
ties. The  only  matter  these  persons  were 
called  upon  to  decide  was  the  value  of  the  land, 
which,  according  to  the  evidence,  had  not  been 
discussed  by  the  parties.  Before  the  execution 
of  the  contract  the  defendant  had  taken  posses- 
sion of  a  portion  of  this  land,  and  constructed 
its  tracks  along  the  edge  of  it.  The  plaintiff 
was  claiming  damages  for  the  use  and  occupa- 
tion of  his  property,  and  insisting  on  their  pay- 
ment. With  reference  to  this  claim  there  waa 
a  controversy,  but  by  the  written  contract  it 
was  agreed  that  the  claim  should  be  waived, 
and  that  the  land  should  be  sold  by  the  plain- 
tiff to  the  defendant  at  a  price  to  be  fixed  by 
arbitrators.  The  arbitrators  were  not  named 
in  the  contract,  and,  of  course,  there  could  be 
no  specific  performance  of  it  until  they  were 
selected.  They  were,  however,  afterwards 
named.  The  question  is,  then,  whether  the 
defendant,  by  revoking  the  appointment,  could, 
in  effect,  annul  the  contract.  It  must  be  borne 
in  mind  that  the  railroad  company  was  still  in 
possession  of  a  part  of  the  property,  wholly 
without  right,  and  was,  durins:  all  of  the  time, 
liable  to  the  plaintiff  for  whatever  actual  dam- 
age he  had  sustained  by  reason  of  the  defend- 
ant's occupation  of  his  property.  The  contract 
contemplated  and  provided  not  merely  that  the 
plaintiff  should  sell  and  the  defendant  should 
buy  the  whole  tract  of  land,  but  that  such 
purchase  and  sale  should  cancel  all  demands 
of  the  plaintiff  for  what  had  already  been 
done.  The  authorities  recognize  a  distinction 
between  appraisers  of  value,  or  persons  se- 
lected to  make  a  measurement  or  computa- 
tion under  such  a  contract,  and  arbitrators 
properly  so  called.  Conditions  are  frequently 
attached  to  policies  of  insurance  providing 
that,  in  case  differences  arise  between  the 
parties  touching  a  loss,  the  matter  shall  be 
submitted  to  arbitrators.  Where  these  pro- 
visions are  in  such  form  that  they  require  the 
submission  of  every  controversy  that  inay 
arise  under  the  policy  to  arbitrators,  and  thus 
in  terms  oust  the  courts  of  all  jurisdiction  in 
the  matter,  they  are  held  invalid;  but  where 
they  merely  provide  for  the  submission  to  arbi- 
trators of  the  Question  as  to  the  amount  of  loss 
sustained,  so  tnat  the  arbitrators  have  nothing 
to  do  but  make  an  appraisement  of  the  prop- 
erty destroyed,  if  definite  and  reasonable  in 
their  provisions,  they  are  generally  sustained, 
and  held  to  be,  when  so  expressly  stated  in  the 
policy,  conditions  precedent  to  a  recovery. 
Beottish  Union  dt  N.  Ins.  Co,  v.  Clancy,  71  Tex. 
5:  Chippewa  Lumber  Co,  v.  Phcbnix  Ins,  Co.  80 
Mich.  116;  Pioneer  Mfg,  Co,  v.  Phcenix  Assur. 
Co.  106  N.  C.  28;  Wolff  y.  Liverpool  d  L,  d 
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O  Iju,  Co.  50  N.  J.  L.  453;  Chan  dot  v.  Amer- 
ican F.  Ins,  Co,  84  Wis.  184,  19  L.  R.  A.  821. 
If  appraiseoQeot  may  be  made  a  valid  condi- 
tioD  precedent  to  the  maiDtenaDceof  an  action, 
of  course  when  the  appraisement  is  made  in 
accordance  with  the  contract  it  is  binding  on 
the  parties.  For  other  instances  in  which  the 
distinction  between  an  arbitration,  which  shall 
have  the  effect  to  conipleteij  dispose  of  a  mat- 
ter in  controversy  between  the  parties,  and  an 
appraisal  of  property,  or  determination  of  any 
mailer  of  quantity  or  the  like,  see  the  follow- 
ing authorities:  Russell,  Power  and  Duty  of 
an  Arbitrator,  40:  Garred  v.  Macey^  10  Mo. 
161;  Curry  v.  Lackey^  85  Mo.  8S9:  Atkinsons. 
Whitney.  67  Miss.  655;  C6llin9  v.  Collins,  26 
Beav.  806;  Qarr  v.  Gomez,  9  Wend.  649.  In 
Morse  v.  Merest,  6  Madd.  &  G.  27,  it  was  held 
that,  where  a  defendant  refused  to  permit  ap- 
praisers to  ^  upon  the  land,  the  court  would 
remove  the  impediment,  and  direct  the  defend- 
ant to  permit  valuation  to  be  made.  Smith  v. 
Peter  ft,  L.  R.  20  Eq.  511.  is  to  the  same  effect. 
In  Rorhester  v.  Whitehouse,  15  N  H.  468.  it  was 
held  that  the  appointment  of  appraisers  might 
be  revoked  the  same  as  that  of  arbitrators.  On 
the  other  hand,  see  Orne  v.  Sullivan,  8  How. 
(Miss.)  161.  34  Am.  Dec.  74.  Where  the  par- 
ties to  an  action  have  entered  into  an  arbitra- 
tion, and  made  the  same  a  rule  of  the  court, 
the  submission  is  not  revocable.  1  Am.  & 
Eng.  Enc.  Law,  p.  664;  Morse,  Arbitration  & 
Award,  282.  But  mere  naked  arbitration  is 
generally  held  revocable  at  the  pleasure  of 
either  party  at  any  time  before  an  award  is 
made.  Boston  &  L.  R.  Corp,  v.  Nashua  &  L, 
B.  Corp.  189  Mass.  468;  Morse,  Arbitration  & 
Award,  229;  Russell,  Power  and  Duty  of  an 
Arbitrator,  156.  It  would  seem  to  be  settled 
under  the  authorities  that  where  there  is  an 
agreement  for  the  purchase  and  sale  of  lands 
or  chattels  to  be  appraised  by  third  parties, 
and  such  agreement  is  upon  a  valid  consider- 
ation, and  where  the  appraisal  is  rather  an  in- 
cident of  the  contract  than  a  single  subject  of 
agreement  between  the  parties,  one  party  may 
Dot  retain  an  advantage  ^ined  by  the  contract, 
and  revoke  the  authonty  of  the  appraisers. 
McGheehen  v.  Dvffield,  5  Pa.  497;  Bank  of  Mon- 
roe V.  Wiilner,  11  Paige,  629,  48  Am.  Dec.  76S; 
Atkinson  y.  Whitney,  supra.  And  the  En^lish 
cases  go  so  far  as  to  hold  that  a  court  will  re- 
move obstacles  placed  by  the  vendor  in  the  way 
of  the  appraisers  in  performiog  their  duties,  as 
held  in  Morse  t.  Merest  and  Smith  v.  Peters, 
iupra. 

The  plaintiff  had  agreed  that  he  would  sell 
his  land  to  the  defendant  at  a  price  to  be  fixed 
by  the  appraisers.  He  had  also  agreed  that  in 
consideration  that  the  defendant  would  pur- 
chase on  those  terms  be  would  relinquish  all 
claims  for  damages  already  due  him  from  the 
defendant  for  the  use  of  it.  After  the  apprais- 
ers were  appointed  in  accordance  with  the  terms 
of  the  contract,  he  could  not  have  sued  the  de- 
fendant for  the  occupation  of  his  land  without 
revoking,  not  merely  the  appointment  of  the 
appraisers,  but  his  solemn  written  agreement. 
Thia  he  had  no  right  to  do.  Kor  had  the  de- 
fendant any  better  right  to  retreat  from  and 
annul  its  solemn  agreement  than  had  the  plain- 
tiff. The  settlement  of  past  differences  on  the 
basis  of  the  purchase  and  sale  of  the  land  at  a 
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value  to  be  fixed  by  (be  appraisers  was  a  valii 
consideration  for  the  agreement,  and  sufficient 
to  render  the  contract  irrevocable.  An  ap- 
praisement having  been  made  by  a  niajortiy  of 
the  appraisers,  the  contract  became  complete 
in  all  its  parts,  and  enforceable  specificallv,  ud- 
less  other  equitable  considerations  are  found 
constituting  a  valid  defense.  On  the  cross-ex- 
amination of  the  appraiser  Whitaker,  he  made 
statements  indicating  partiality.  If  the  a[v 
praisement  had  been  challenged  by  the  answer 
for  fraud,  mistake,  or  misconduct  of  the  ap- 
praisers, we  might  hesitate  about  holding  the 
appraisement  binding.  But  there  was  no  such 
claim  put  forth  in  the  answer,  and  it  is  clearly 
necessary  that  misconduct  should  be  pleaded 
if  relied  on.  It  seems  to  us  evident  that  the 
trial  court  decided  either  that  the  encumbrancer 
constituted  a  bar  to  the  plaintiff's  action,  or 
that  the  defendant  could  lawfully,  and  did  ia 
fact,  revoke  the  authority  of  the  arbiiratora, 
and  that  the  case  was  decided  on  the  issue  pre- 
sented by  the  pleadings,  under  an  erroneous- 
conception  of  the  law. 

The  judgment  is  therefore  rei}er9ed,  aud  a  new 
trial  awarded. 

Martin,  Ch.  J.,  concurs. 

Johnston^  J.,  dissenting: 

There  are  two  reasons  which,  in  my  view, 
require  an  affirmance  of  the  judgment  of  the 
trial  court: 

First.  The  agreement  to  arbitrate  appears  to 
have  been  revoked  before  the  award  was  made. 
There  was  a  substantial  dispute  between  the 
parlies,  which  was  a  proper  subject  of  arbitra- 
tion. Both  parties  proceeded  upon  the  tbeorv 
that  an  arbitration  was  to  be  had,  and  in  tbeir 
agreement  it  will'  be  observed  that  they  dis- 
tinctly designated  the  proposed  proceeding  as 
an  arbitration.  It  is  well  settled,  and  appean 
to  be  conceded,  that  an  agreement  to  submit  a 
matter  to  arbitration  is  revocable  by  either 
party  at  any  time  before  an  award  has  been 
made.  There  was  an  express  and  absolute 
revocation  in  this  case  by  one  of  the  contestine 
parties,  and  it  was  made  before  any  change  of 
the  status  of  either  party  had  taken  place.  No 
equitable  considerations  can  therefore  be  urged 
against  the  abrogation  of  the  agreement. 

In  the  second  place,  specific  performaoce 
could  not  be  decreed,  because  there  was  in 
fact  no  award  or  appraisement  made.  Accord- 
ing to  the  contract,  the  matter  was  to  be  sub- 
mitted to  the  arbitration  of  disinterested  per- 
son;), who,  it  was  expected,  would  fairly  and 
equitably  adjust  the  difference  between  the 
parties.  When  the  revocation  occurred,  Mr. 
Bonebrake,  one  of  the  arbitrators,  concluded 
that  the  arbitration  was  ended,  and  declined 
further  participation  in  it.  Two  of  the  arbi- 
trators subsequently  proceeded  to  an  award. 
One  of  them,  however,  confessed  upoo  the 
witness  stand  that  he  was  not  a  disinterested 
and  impartial  arbitrator.  On  the  other  hand, 
he  stated  that  he  considered  himself  the  special 
agent  or  representative  of  the  party  who  ap- 
pointed him,  and  that  it  was  bis  duty,  not  to 
fix  the  actual  value  of  tbe  land,  but  to  get  the 
highest  price  possible  from  the  other  party. 
It  therefore  appears  that  the  award,  instead  of 
being  the  judgment  and  decision  of  three  dis' 
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foterested  arbitrators,  as  the  parties  cootem- 
plated,  and  the  agreement  proTided,  is  but  the 
judgment  of  one,  and  one,  too,  who  may  bare 
been  inflaenced  by  the  partial  and  prejudiced 
arbitrator  wbo  joined  with  bim  in  roalUDg  the 
award.  What  weight  should  be'  given  to  the 
findine  of  an  arbitrator  who  admits  both  inter- 
est and  bias  ?  And  as  the  disqualification  was 
coofesed,  why  should  a  court  of  equity  inter- 
pose to  enforce  the  decision  ?  The  award  is 
estiUed  to  no  more  credit  than  it  would  be  if, 
without  the  knowledge  of  the  other  parties, 
Dunn  himself  had  b^n  substituted,  and  had 


acted  in  the  place  of  the  incompetent  arbitra* 
tor.  Aji  the  plaintiff's  appeal  is  tn  equity,  he 
must  be  governed  br  equitable  rules  and  prin- 
ciples, and  in  my  Tiew  the  facts  and  circum- 
stances surrounding  this  transaction  and  award 
are  not  such  as  entitle  the  plaintiff  to  the 
equitable  remedy  which  he  seeks.  Proof  of 
the  disqualification  and  iacompetency  having 
been  shown  by  the  plaintiff  himself,  and  hav- 
ing been  recdved  and  acted  on  by  the  trial 
court,  it  is  too  late  to  object  that  it  was  not 
pleaded  in  the  answer  or  embraced  in  the 
issues  of  the  case. 


mCHIGAK  SUPREME  COURT. 


FIRST  NATIONAL  BANK  OP  ATHENS, 
Ohio,   Plff.  in  Err,, 

Michael  GARLAND  et  aL 


(. 


.Hioh. 


.) 


1.  A  Judifpnent  entrx  whieh  does  not 
nmme  the  defeiidante»  hut  desisDates  tbem 
by  reference  to  the  title  to  the  cause,  is  not  In- 
eufBclent  for  that  reason. 

2.  A  warrant  of  attorney  to  eoBfeee 
jndf^ent  on  a  noto  **in  any  court  of  record*^ 
confers  Jurisdiction  on  a  court  of  the  state  In 
wbtch  the  note  was  made,  sofflclent  to  sustain  its 
Judgment  when  sued  upon  in  another  state,  eyen 

'  if  tbe  warrant  could  not  irive  autbority  to  con- 
fess judgment  outside  the  state  in  wblch  it  was 
made. 

8.  Judpneiit  entered  on  a  warrant  of 
attorney  which  expressly  permits  it  without 
process  is  not  within  tbe  provisions  of  tbe  Ohio 
fUtutes,  II  GOBS,  6080.  providing  for  a  verified  peti- 
tiOQ  and  issue  of  summooa. 

(liay  26,  1808.) 

ERROR  to  the  Circuit  Court  for  Bav  County 
to  review  a  Judgment  in  favor  of  defend- 
ants in  an  action  to  enforce  a  judgment  which 
bad  been  entered  in  Ohio  under  a  power  of  at- 
torney on  a  note.     Reverted, 

The  facts  are  stated  in  the  opinion. 

Menttn,  Van  Kleeok  &  AnnekOf  for 
plaintiff  in  error: 

Tbe  judgment  was  rendered  by  a  court  of 
competent  jurisdiction,  and  is  a  valid,  final, 
ud  subsisting  judgment  in  that  state. 

Obio  Rev.  Stat.  §§  5321-6824;  OAom  v. 
^atf/<y,  19  Ohio,  180;  Wat9on  v.  Paine,  25 
Ohio  St.  840. 

If  the  judgment  is  valid  and  enforceable  in 
tbe  state  of  Ohio  it  must,  under  the  Federal 
Constitution  and  statutes,  be  given  fuU  force 
ud  effect  in  tbe  courts  of  Michigan. 

U.  8.  Const,  art.  4.  §  1;  U.  8.  Rev.  Stat.  906. 

A  judgment  by  confession,  whether  by  the 
debtor  personally  or  by  one  acting  under  a 

l^on.— As  to  jndffmeDts  confessed  on  warrants 
«( tttornej,  see  also  Teel  v.  Yost  (N.  T.)  13  L.  B.  A. 

"•tod  note. 
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warrant  of  attorney  given  him,  is  entitled  to 
the  same  credit  in  other  states  as  it  has  in  tbe 
state  where  entered. 

2  Black,  Judgm.  868;Freem.  Judgm.  §668, 
p.  968;  Ted  ▼.  Toet,  128  N.  Y.  887,  18  L.  R. 
A.  796;  /Sines  v.  Whitney,  80  Ohio  St.  6»;  CoU- 
man  v.  Walters,  18  W.  Va.  278;  Meholas  v. 
FarweU,  24  Neb.  180;  Kingman  v.  Paulson, 
126  Ind.  607;  Snyder  v.  Oritchfleld,  44  Neb.  66; 
Wilcox  V.  Kamek,  2  Mich.  165;  Ferguson  v. 
outer,  99  Mich.  161. 

A  judj^ment  expressed  to  be  for  or  a/orainst 
the  plain lifF  or  defendant  is  suflQclent  if  tbe 
names  of  the  parties  thus  designated  can  be  as- 
certained without  ambiguity  from  other  paits 
of  the  record. 

12  Am.  &Eng.  Enc.  Law,  p.  76,  and  note  5; 
1  Black,  Jndgm.  p.  116;  Aldrich  v.  Maitland, 
4  Mich.  205. 

Mr,  C.  L.  Collina,  with  Messrs.  Simon- 
son.  GIIlette»  St  Conrtri|^ht,  for  defend- 
ants in  error: 

Powers  of  attorney  authorizing  the  confess- 
ing of  judgments  upon  instruments  similar  to 
the  one  upon  which  judgment  was  entered  in 
this  case  are  strictly  construed. 

Marsden  v.  8aper,  11  Ohio  St.  508:  Cushman 
V.  Welsh,  19  Ohio  St.  586;  Spsnee  v.  Emenne,  46 
Obio  St.  488. 

The  court  of  common  pleas  of  Obio  could 
not  render  judjsment  aizainst  the  defendants 
without  summons  or  other  notice  to  tbem. 

Spenee  v.  Emerine,  supra;  First  Nat.  Bank 
V.  Heed,  81  Ohio  St.  435. 

The  Code  of  Ohio  provides  no  equivalent 
for  tbe  issuing  of  summons,  as  it  does  for 
service. 

Btans  V.  lies,  7  Ohio  St.  233;  Rev.  Stat. 
8  5048;  Bams  v.  Packer,  8  Ohio  C.  C.  107; 
Carlin  v.  Taylor,  7  Lea,  666. 

The  judgment  of  a  court  of  another  state 
will  not  be  presumed  to  be  within  its  jurisdic- 
tion where  such  jurisdiction,  if  it  existed,  must 
have  been  conferred  by  statute,  and  there  is  no 
evidence  of  such  statute,  or,  if  the  statute  ex- 
isted, that  the  court  acted  within  the  jurisdic- 
tion given  by  it. 

KelUy  V.  Kelley,  161  Mass.  lit,  25  L.  R.  A. 
806. 

The  judgment  of  another  state  when  offered 
in  evidence  ought  to  be  shown  to  be  valid. 

Thomas  t.  PendUton^  1  8.  D.  150;  Brov}n  v. 
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CampbeU,  100  Cal.  685;  CrvmlUh  v.  Central 
Imp.  Co.  88  W.  Va.  390,  28  L.  R.  A.  120; 
Freem.  Judgm.  §  571. 

Hooker,  J. ,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  upon  a  judgment 
rendered  in  favor  of  the  plainti£F  and  against 
the  defendants  in  the  common  pleas  court  for 
the  county  of  Athens,  in  the  state  of  Ohio,  by 
confession  of  attorney,  upon  a  note  reading  as 
follows: 

*'$5,000.     Chillicothe,  O.,  May   29,  1894. 

"Four  months  after  date,  we  jointly  and 
several ly  promise  to  pay  the  order  of  Qeorge 
F.  Hunter  five  thousand  dollars,  for  value 
received,  with  interest  at  the  rate  of  8  per  cent 
per  annum  after  maturity.  And  we  hereby 
jointly  and  severally  authorize  and  empower 
any  atloroey  at  law,  in  any  court  of  record, 
atany  time  after  the  above  note  becomes  due, 
to  appear  for  us.  or  either  of  us,  without  proc- 
ess, in  court,  and  confess  Judgment  for  the 
said  amount,  interest,  and  costs,  in  favor  of 
the  pavee,  legal  holder,  indorser,  or  assignee 
thereof,  and  release  all  errors  which  may  ac- 
crue in  the  rendition  of  such  judgment. 
And  we  also  release  the  right  of  appeal,  the 
stav  of  execution,  and  the  power  and  privilege 
to  hold  exempt  from  execution  any  personal 
or  real  properly  belonging  to  us,  or  either  of 
us.  at  and  after  date  of  such  judgment;  and 
our  said  attorney  is  hereby  authorized  to  enter 
such  release  in   said  judgment. 

"  National  Cotton  Seed  Oil  &  Huller  Co., 

**Per  C.  W.  Washburn,  Pt., 

"John  W.  Barger,  Secy., 

••JohnD.  Milburn, 

**T.  H.  Milburn, 

"  G.  W.  Washburn, 

"K.  T.  Hough, 

"J.  W.  Corwin, 

•*  Jobn  W.  Washburn, 

"M.  Garland, 

"A.  J.  Dieterich. 

"Demand,  notice,  and  protest  waived." 
Indorsement:     "Qeorcre  F.  Hunter." 

A  verdict  was  directed  in  behalf  of  the  de- 
fendants, and  the  plaintiff  has  appealed. 

In  the  circuit  court  the  case  turned  upon 
the  failure  of  the  judgment  entry  to  include 
the  names  of  the  several  defendants,  they  be- 
ing designated  as  said  defendants  by  reference 
to  the  title  of  the  cause.  It  is  a  general  rule 
that  an  obscure  judgment  entry  mav  be  con- 
strued with  reference  to  the  pleadings  and 
record.  Boot  v.  Glover,  4  Blackf.  818; 
Fowler  v.  Doyle,  16  Iowa,  584;  Bell  v.  Mauey, 
14  La.  Ann.  848.  In  Aew  Orleavs,  M.  cfi  (7. 
B.  Co.  V.  New  Orleans,  14  Fed.  Rep.  873,  it 
was  held  that  a  judgment  might  be  construed 
in  the  light  of  the  opinion  rendered.  Numer- 
ous cases  hold  that  a  judgment  for  or  against 
plaintiffs  or  defendants  generallv,  the  names 
being  omitted,  may  be  explained  by  a  refer- 
ence to  the  caption,  record,  or  pleadings. 
MeCartey  v.  Kittrell,  55  Miss.  258;  Smith  v. 
Chennvlt^  48  Tex.  455;  Colliv%  v.  Hysl<yp.  11 
Ala.  508:  Finnaflan  v.  Manchrster,  12  Iowa, 
521:  Hood  v.  SeJiool  DistHct  No.  7,  1  Dougl. 
(Mich  )  502;  Orerall  v.  Pero,  7  Mich.  815. 

Coimsel  for  defendants  claim  that  the  Ohio 
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judgment  was  void,  aud  that  the  direction  of 
the  circuit  judge  was  correct  for  that  reason. 
As  grounds  for  this  it  is  asserted:     (l)Tbat 
the  warrent  of  attorney  was  void,  l)ecaa8e  too 
comprehensive,  in  that  it  attempted  to  confer 
the  power  to  confess  judgment  upon  any  at- 
torney in  any  court  in  the  world.  (2)  That  no 
valid  judgment  could  be    rendered    in    Ohio 
without  process  being  issued.     We  are  cited  to 
two  cases  in  support  of  the  first  contention, 
tiz.:  Carlin  v.    Taylor,  7  Lea,    667;  DatU  v. 
Packer,  8  Ohio  C.  C.  107.    In  the  former  of 
these,  an  action  was  brought  in  teroi  apon  a 
judgment  by  confession,  rendered     in  Ohio, 
upon  a  warrant  of  attorney   executed  in  Peon 
sylvania.    This  warrant  empowered  an  attor 
ney  of  record,  "within  the  United    States,  or 
elsewhere,"  to  confess   judgment,  and  it  wai 
said  to  be  **vo1d  for  its  comprehensive  uncer- 
tainty."   This  was  going  further  than  the  ne- 
cessiliefl  of  the  occasion  required,  and  the  lan- 
guage quoted  was  qualified  by  the  following: 
*'As  wehave  seen,  the  note  and  power  of  attor 
ney  were  made  in  Pennsylvania.     Qiving  to 
the  law  of  that  state  its  fullest  operation,  and 
conceding  that,  under  it,  the  power  to  confess 
judgment  might  have   been   exercised   witbin 
the  lines  of  the  state;  that  power  will  certainly 
not  be   extended    to   any  state,  in  which  the 
holder  may  see  fit  to  carry  or    transmit  the 
paper,  and  have  it  there  construed  as  construe 
tive  and  effective   notice  of  proceedings  for 
its  enforcement  by  recovery  of  judgment  for 
the  amount  stipulated  in  its  terms  to  be  paid. 
Otherwise  one  state  might,  by  its  legislation, 
affect  all  the  citizens  of  other  states'  equally 
with  its  own,  and  require  of  these  other  states 
the  application  of    its  statutory  laws  to  citi- 
zens of  such  other  states,  and   who  could  not 
be  brought  within  ^the  jurisdiction  of  its  courts. 
Such  recognition  would  confer  upon  one  state 
the  power  to  prescribe  rules  of  practice  for  all 
others.    The  Ohio  court  seems  to  have  recog- 
nized such  right,    but.  as  we  think,  without 
authority  of  law  and  without  such  purpose  on 
the  part  of  Pennsylvania."    The  Ohio  case  wai 
one  where  the  instrument  was  made  in  Chicago, 
and     made   payable    there.    An    appeal  was 
taken  from  a  judgment  entered  in  Ohio,  and 
the   question   was    whether   the   instrument 
authorized  it.    Like   the   instrument   in  the 
Tennessee   case,   the    warrant    contained   do 
limitation  as  to  where  the  judcrment  mi^ht  be 
taken,  the  language  being,  **in  any  court  of 
record."    The  court  said:    "Itseems  tousas 
bordering  on  the  absurd  to   suppose  that  the 
parties  to    these  instruments  intended    that 
judgments  might  be  rendered  on  them  in  any 
court  of  the  United  States,  or  anv  court  in  the 
world.    The  note  is  made  payable  at  a  partic- 
ular place  in  the  citv  of  Chicago,  In  the  state 
of  Illinois.     It  would  seem  strange  that,  after 
providing  particularly  as  to  place  of  pa}nneDt. 
they  had  provided  that  judgment  might  be 
taken  in  any  court  of  the  world."    Kot  only 
did  the  court  not  follow  the  suggestion  of  the 
court  of  Tennessee,  that  the  provision  was  void, 
but  it  quoted  with  approval  the  following  Ian 
guage  of  Mr.  Freeman,  tU.:  "Mr.  Freeman,  in 
his  work  on  Judgments,  says  at  §  645:  'While 
a  warrant  of  attorney  may   doubtless  be  bo 
drawn  as  to  authorize  a  confession  in  another 
state,  yet  the  intention  to  give  authority  to  act 
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beyond  the  state  is  DOt  presumed,  snd,  though 
some  of  the  words  used  are  sufflciently  com- 
prebensiye  to  justify  the  attoroey  io  acliog  in 
any  state  or  country,  yet  if  tbere  are  other 
words  which  appear  to  limit  the  authority  to 
ihe  state  in  which  the  warrant  was  executed, 
ttiey  will  prey  ail.' "  It  was  held  that  the  Ohio 
common  pleas  had  no  jurisdiction  of  the  case. 
Io  our  opinion  it  is  unnecessary  to  go  the 
Unsrth  of  holding  warrants  of  attorney  Toid 
i)(  cause  they  purport  to  give  authority  to  con- 
fess judgnients  in  courts  beyond  the  limit  of 
t  lie  stale  where  the  instrument  is  executed. 
The  authorities  upon  the  subject  are  not  all 
Id  accord  with  the  case  cited,  and  we  see  no 
reason  why  such  instruments  could  not  be 
beid  valid  as  to  the  judgments  confessed  with- 
in ibe  state  where  the  warrant  was  executed. 
See  Ttel  v.  Jof^.lS  L.  R  A.  797.and  noteBA28  N. 
Y.  387.  In  the  case  before  us  the  instrument 
purportsto  haye  been  executed  within  the  state 
of  Ohio,  and,  though  counsel  for  the  defendants 
nate  that  one  of  the  makers  executed  it  in  Mich- 
igan, we  are  not  advised  that  the  record  shows  it 


I  The  ludgment  was  rendered  by  a  court  of 
record  of  that  state,  within  the  terms  of  the 
warrant,  upon  confession  of  an  attorney  of 
that  court,  as  appears  by  the  judgment.  The 
case,  therefore,  is  not  one  presenting  the  ques- 
tion actually  decided  in  cither  of  the  cases  men* 
tioned,  and  in  our  opinion  the  warrant  of 
attorney  was  such  as  to  confer  necessary  juris- 
diction. 

We  think  there  is  no  merit  in  the  other 
point.  It  is  urged  that  the  Ohio  statute  (§§  9035, 
5060)  precludes  a  judgment  except  upon  the  fil- 
ing of  a  verified  petition  and  issue  of  summons. 
We  are  of  the  opinion  that  these  sections 
should  not  appl^  to  a  case  where  the  warrant 
expressly  permits  judgment  without  process, 
as  in  this  case.  Sections  5321  et  seq.  authorize 
judfrments  by  conferaion.  A  petition  duly 
verified  was  filed,  as  the  record  shows. 

The  Ohio  judgment  being  valid,  the  judg- 
ment U  receued,  and  a  new  trial  ordered. 

Lonff,  Ch.  J.,  did  not  sit.  The  other 
Justices  concurred. 
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STATE    of   Mississippi,  ex  rei.    James   A« 

DOLAN. 


(92  Miss.  900.) 


1.  The  law 
perylaorsto 


_  the  board  of  ri- 
"attbe  eourt-hoiue" 


is  not  com  plied  wltb  by  meeting  in  another  build- 
ingr  outside  of  the  inoJosure  of  the  oourt-bouse 
lot,  althougrh  it  bad  one  door  wbiob  opened  into 
such  inolosure,  especially  when  the  meetiofir  was 
held  in  a  room  which  bad  no  interior  connection 
with  such  indoeure. 

8.  Action  at  a  meettner  not  held  at  the 
etnukty  court-honee  as  required  by  law,  by 
a  board  of  superylsors,  whereby  tbey  consider 


tivTK.— Power  of  offldoie  to  <ut^  as  determined  by 
the  i^ace  of  performance. 

I.  County*  efty.  town  boards  and  schodl  ojflcere, 
IT.  Courteandjfudgee. 
III.  Justice  of  the  peace. 
rv.  Notary  puMic 

V.  .^rreyor. 

VI.  Sheriffs  and  eonetablee. 

vn.  At  exeeulion  and  judicial  saiUs*  ' 

a.  Real  estate.  J 

b.  Personal  property, 
"fUl.  At  trustees*  saiee. 

IX..  At  tax  scUee.  } 

Tbe  case  of  Habrib  ▼.  State,  Dolav,  turns 
largely  upon  the  question  as  to  tbe  construction  of 
the  statutory  word  "at."  In  some  of  the  decisions 
below  the  statute  or  Constitution  required  tbe  act 
to  be  performed  at  a  certain  place,  aod  the  de- 
cisions thereon  are  grouped  toiretber,  altbouffh  in 
some  of  tbe  cases  but  very  little  stress  is  friven  to 
tlie  deQaitlon  of  the  word  '"at."  Tbe  general  ap- 
pUoatloQ  of  such  a  word  in  the  statute  will  have 
niQch  bearing  on  similar  statutes. 

So,  the  proYision  requiring  action  **at  the  county 
Kat"  is  not  complied  with  by  action  out  of  tbe 
Rate.  Marion  County  Comrs.  v.  Barker,  25  Kan. 
S8. 

Nor  '*at  such  seat  of  Justice,**  by  action  |  of  a 
mile  disuii^t.   State,  Norman,  ▼•  Smith,  46  Mo.  00. 

Nor  **at  tbe  county  seat,**  by  actioo  at  another 
town.  Whitner  v.  Belknap  (Tex.)  34  S.  W.  694. 

Nor  ^t  the  court-bouse,**  by  action  at  tbe  market 
ooQse.  Koch  r.  Bridges,  46  Miss.  24r. 
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Nor  '*at  tbe  oourt-honse**  by  sale  at  tbe  state, 
bouse.   Tbaober  y.  Devol,  60  lud.  80. 

Nor  "at  tbe  court-house  of  the  county,**  by  a  sate 
at  the  Federal  court-house.  Caseeday  v.  Norris,  48 
Tex.  618;  Sinclair  y.  Stanley,  64  Tex.  67;  Moody  v. 
Moeller,  72  Tex.  636;  Bornemann  y.  Norris,  47  Fed. 
Rep.  438. 

(In  some  of  these  Texas  oases,  the  words  of  tbe 
statute  were  not  given.) 

Nor  '*at  tbe  court-house,**  by  a  sale  at  the  prem- 
ises.   State  V.  Rives,  6  Ired.  L.  t97. 

Nor  '*at  tbe  court-house,**  by  a  sale  away  from 
the  county  seat.    Peters  v.  Oaton,  6  Tex.  654. 

Nor  *'at  toe  same  time  and  place**  (of  notice),  by 
a  sale  00  rods  distant.  Hall  v.  Ray,  40  Yt.  676, 04 
Am.  Dec.  440. 

Nor  *^at  such  public  place,**  by  a  sale  at  another 
place.    Evarts  V.  Burgess,  48  Yt.  206. 

Nor  ''at  bis  office**  (county  treasurer's)  by  a  sale 
at  a  place  not  shown.  Fairbanks  v.  Williams,  24 
Kan.  16;  Corbin  v.  Young,  Id.  108;  Russell  v.  Hud- 
son, Id.  671. 

A  provision  for  a  sale  ''at  tbe  treasurer*s  office'* 
was  not  complied  with  by  a  sale  at  tbe  front  door 
of  tbe  court-house,  not  shown  to  be  such  office. 
Richards  v.  Cole,  81  Kan.  206. 

These  cases  fully  sustain  tbe  case  of  Habbib  v. 
Statb,  Dolan. 

But  a  requirement  of  action  "at  W.**  is  satisfied 
by  action  of  a  court  held  at  a  place  in  W.  other 
than  tbe  court-bouso.    Bates  v.  &ib1n,  64  Yt.  511. 

And  "at  tbe  county  seat,**  by  court  held  at  other 
places  in  time  of  war.   Sevier  v.  Teal,  16  Tex.  871. 

And  *'at  tbe  court-bouse,**  by  act!  n  at  a  new 
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a  petition  for  a  local  option  election  and  make  an 
order  therefor,  is  yold  and  cannot  give  validity 
to  an  election  based  thereon. 

(April  88, 1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of    Coaboma  County 
granting  a  mandamus  to  compel  defendant  to 


issue  a  Ucen»e  tor  the  retailing  of  intoxicating 
liquors.     Affltmed. 

The  petition  in  Ibis  case  was  based  upon  tbe 
illegality  of  a  local  option  election  beld  in 
Coahoma  county  in  1893,  by  wbich  local  op- 
tion was  adopted.  Tbe  attack  upon  tbe  elec- 
tion was  made  upon  tbe  ground  that  tbe  order 
for  tbe  election  was  pasMd  by  tbe  board  •( 


court-house.    Union  Bank  v.  Smith,  8  La.  Ann.  147. 

And  "at  the  county  aeat.^'  by  an  office  in  the  city 
where  the  county  seat  was.  School  Dist.  No.  60  v. 
Roach.  41  Kan.  531. 

In  tbe  case  of  HiiBRiB  v.  Statb,  Bouln,  Miss. 
Code,  S  278.  providiogr  that  the  l>oards  of  super- 
visors shall  hold  roRular  meetiofre  at  the  court- 
house, was  held  to  mean  at  the  buildinij:  occupied 
and  appropriated  accordlnir  to  law  for  the  holdiner 
of  courts,  and  an  order  was  void,  made  by  them  at 
a  session  held  In  the  chancery  clerk*s  office  on  a  lot 
outside  of  the  inclosure  of  the  court-house,  al- 
though such  building  had  one  door  wbich  opened 
into  such  inclosure,  and  the  meetinir  was  in  a  room 
which  had  no  Interior  connection  with  such  inclo- 
sure. From  this  it  appears  that  where  a  meeting  is 
required  to  be  held  at  a  court-house  for  official  ac- 
tion and  there  is  a  court-house,  such  statute  is 
mandatory,  and  the  official  acts  at  a  meetinR  held 
at  another  place  are  void. 

L  County.,  eUy,  tnwn  boards  and'sehool  officers. 

The  doctrine  in  the  case  of  Hasbib  v.  Statb,  Do- 
LAN,  is  supported  generally  by  authorities.  The 
action  of  county,  city,  town  boards  and  school  offi- 
cers, made  at  places  not  authorized  by  law,  will  be 
invalid;  but  if  the  statute  Is  silent  as  to  the  place 
within  a  certain  territory  where  the  act  is  to  be  per- 
formed, it  will  be  valid  if  performed  there,  unless 
for  some  other  reason,  as  defective  notice  and  the 
like. 

So,  the  official  action  of  officers  was  invalid  where 
the  county  board  attempted  to  make  a  tax  levy 
on  property  in  the  state,  while  they  were  outside  of 
the  state,  and  Kan.  Comp.  Laws  1879.  chap.  107. 
C  83,  provided  for  the  meeting  of  the  board  on  the 
first  Monday  of  August,  and  the  statute  provided 
that  the  board  should  meet  at  the  county  seat  of 
the  county  to  perform  its  duties.  Marlon  County 
Comrs.  V.  Barker,  25  Kan.  268. 

And  where  at  u  certain  place  the  town  corpora- 
tion were  all  invited  to  a  treat,  when  one  of  them 
resigned,  which  resignation  was  accepted  and  an- 
other was  chosen  and  sworn  in,  and  the  meeting 
was  not  in  the  moot  hall  but  at  a  tavern,  and  it  was 
a  plain  surprise  and  all  were  not  present.  Mus- 
grave  v.  Nevison,  1  Strange,  684. 2  Ld.  Baym.  1860. 

And  where  the  members  of  the  board  of  public 
works,  as  individuals,  at  different  times  and  places 
and  without  Joint  deliberation,  made,  a  contract 
purporting  to  bind  the  district.  Strong  v.  District 
of  Columbia,  4  Mackey,  242. 

And  where  it  attempted  to  enforce  an  ordinance 
prohibiting  the  sale  of  beer  outside  the  town  limits 
and  within  8  miles  thereof,  where  the  city  charter 
did  not  confer  any  authority  to  pass  such  ordi- 
nance affecting  territory  outside  of  the  city. 
Strauss  v.  Pontiac,  40  Bl.  301. 

And  where  a  town  meeting  was  called  at  a 
schoolhouse  and  some  of  the  officers  met  in  the 
road  opposite  and  read  the  warrant  In  the  open  air, 
and,  before  a  moderator  wAs  chosen,  adjourned  to  a 
store  a  mile  distant,  and  other  voters  were  thereby 
prevented  from  attending.  "At  the  schoolhouse" 
means  '* within  its  walls.**  Chamberlain  v.  Dover, 
13  Me.  466, 29  Am.  Dec.  617. 

In  McCortle  v.  Bates,  29  Ohio  St.  419.  an  agree- 
ment  by  members  of  the  township  board  of  educa- 
tion, acting  in  their  individual  capacity,  to  pur- 
chase school  supplies,  and  to  ruti/y  the  contract  at 
the  next  meeting,  was  contrary  to  public  policy 
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and  void.   The  place  where  they  made  the 

ment  does  not  appear  in  tbe  case,  but  it  was  not  at 

the  meeting  of  the  town  board  in  session. 

The  question  as  to  tbe  constitutionality  of  an  aot 
eztendmg  the  corporate  limits  of  a  city  cannot  be 
tried  in  a  quo  warranto  proceeding  against  an 
officer.  It  was  said  that  if  the  officers  attempted 
to  pass  and  enforce  ordinances  beyond  the  bounds 
of  the  city,  or  to  levy  and  collect  taxes  beyond  tbe 
city  limits,  such  acts  would  be  unauthorized,  and 
might,  no  doubt,  be  restrained  on  a  proper  bill. 
People,  Earrington.  v.  Whltcomb,  65  IlL  172. 

The  board  of  county  oommissionerB  hftd  no  au- 
thot-ity,  in  the  absence  of  any  vote  therefor,  to 
arbitrarily  remove  the  county  seat  or  county  ofB« 
cers  or  records  of  the  county  to  an  addition  subee- 
queotly  laid  out  and  platted,  changing  the  original 
town  site  from  where  the  county  seat  was  located, 
although  such  addition  was  subsequently  incorpo- 
rated with  the  original  town  site.  State,  Bradford, 
V.  Uarwi,  86  Kan.  686. 

But  under  Kan.  Comp.  Laws  1879,  chap.  25, 6 161, 
providing  that  where  there  are  no  county  buildings 
the  board  of  county  commissioners  shall  provide 
suitable  rooms  for  county  purpoB<^  and  Comp. 
Laws  1886,  chap.  25,  M  48,  44,  providing  that  the 
county  clerk  shall  attend  the  sessions  of  the  county 
commissioners,  if  a  county  is  without  a  court- 
house the  county  clerk  must  attend  the  board 
meetings  at  any  place  at  the  county  seat  dc  signated 
by  the  board.  Stafford  County  Comre.  ▼.  State,  40 
Kan.  21. 

The  official  action  of  a  town  meeting  was  valid 
and  authorized  where  tbe  annual  meeting  of  1S47 
omitted  to  appoint  a  place  for  holding  tbe  town 
meetmg  in  1848,  and  on  the  8th  of  February,  1848, 
the  town  meeting  assembled  at  Bull*s  Head  tav- 
ern in  Korthfield,  where  the  meeting  had  been 
held  in  1847,  and  after  duly  organizing  tlie  meeting 
it  was  adjourned  to  the  house  of  M.  at  Port  Rich- 
mond, near  the  north  line  of  the  town,  wbrae  it 
was  held,  and  a  supervisor  was  elected,  as  N.  Y. 
Rev.  Stat.  66  889, 840,  provided  that  the  town  meet- 
ing should  be  held  at  such  place  in  each  town  as 
the  electors  at  the  annual  meeting  appointed,  and 
if  no  place  was  fixed,  to  be  held  at  the  place  of  the 
last  annual  meeting.   People  v.  Martin,  6  N.  Y.  22. 

And  where  the  town  meeting  met  at  the  house  of 
W.  to  elect  county  officers  at  9.80  A.  m.,  and  an 
adjournment  was  had  to  the  house  of  P.,  20  miles 
distant,  because  the  house  of  W.  was  uninhabited 
and  his  bam  empty,  the  weather  being  inclement 
and  accommodations  not  good,  and  P.*s  was  tbe 
next  convenient  place,  and  2  N.  Y.  Bev.  Laws  pro- 
vided that  the  meeting  should  be  held  at  suob 
place  as  should  be  appointed  by  tbe  voters  from 
time  to  time.    Goodel  v.  Baker,  8  Cow.  2861 

And  an  ordinance  of  the  city  was  valid  where  it 
was  recorded  in  a  book  kept  in  tbe  city  office  in 
the  court-house,  and  not  at  the  mayor's  office,  on 
account  of  his  having  no  safe  there.  The  office  of 
the  mayor  was  some  800  feet  distant,  and  Pa. 
Pub.  Laws.  660,  act  May  4, 1871, 1  9,  provided  that 
the  ordinance  should  be  kept  in  a  book  to  be  kept 
by  '*  the  mayor,  otherwise  the  same  shall  not  be 
valid.**  The  act  did  not  say  where  it  was  to  be 
kept,  but  since  the  mayor  obtained  a  safe,  be  oaa 
he  compelled  to  keep  the  book  at  his  oHloe.  Beau- 
mont V.  Wilkes-Barre,  142  Pa.  198,  Affirming  6  Kuip, 
108. 
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«ipenri80T8  while  meeting  at  a  place  not  au- 
thorized by  law.  The  law  required  the  com- 
Disstonen  to  meet  at  the  court-bouse.  The 
€ourt-hou9e  had  been  constructed  without 
rooms  for  the  accommodation  of  county  of- 
ficers. The  board  of  supervisors  bought  an- 
other lot  adjoining  the  court  house  lot  and 
buiU  a  two  story  building  on  it     In  the  lower 


story  were  situated  the  offices  of  the  circuit 
and  chaoccry  clerks  aod  the  sheriff.  The 
sheriff's  office  had  a  door  opening  into  the 
court  bouse  yard,  but  the  door  of  the  chan- 
cery clerk's  office  did  not  open  into  the  yard, 
and  there  was  no  passage  inside  the  building 
!  by  which  there  could  be  a  communication  l>e- 
tween  the  cbancery  clerk's  office  and  the  court- 


Tbe  action  of  tchool  Inspeotors  was  valid  and 
•tothorlaed,  where  they  adjourned  their  met*tlni)r  to 
toother  place,  and  altered  the  boundaries  of  a  dis- 
trict, aod  tbe  law  was  silent  as  to  tbelr  power  to 
adjourn,  and  It  did  not  appear  that  tbe  power  bad 
been  abased.    Donouirh  v.  Dewey,  82  Mteb.  8U0. 

Tbe  offlclal  action  of  a  county  guperintendent  of 
pabllc  instruction  was  valid  and  authorised  where 
tbe  county  seat  was  located  upon  a  certain  piece 
of  land  which  afterwards,  with  otber  territory, 
tecame  a  dty,  and  the  superintendent  held  his 
office  within  the  city  and  not  upon  tbe'land  where 
tbe  county  seat  had  been  originally  located,  aod 
«tiU  hokUnsr  his  office  at  that  phice  changed  the 
boundary  line  of  a  district.  T^e  fact  that  tbe 
MMinty  superintendent  did  not  bold  bis  office  at 
tbe  place  where  tbe  county  seat  was  orlirlnally 
located,  did  not  render  his  acts  void,  althouffb  Kan, 
G«n.  Stat,  (act  relatloir  to  counties  and  county 
officers),  art.  IS.  f  ITS.  and  act  relatinir  to  schools, 
art.  2. 12,  provided  that  the  county  superintendent 
of  public  Instruction  was  required  to  hold  his 
<offlce  at  the  county  seat.  School  Dlst.  No.  60  v. 
Boach,  41  Kan.  681, 

In  School  Dlst.  No.  60  v.  Roach,  supra,  the  cases 
of  Pbllllpa  V.  Thralls, »  Kan.  780;  WUcox  v.  Jobn^ 
«m,  84  Kan.  685,  and  Atchison,  T.  ft  8.  F.  U.  Co. 
V.  Bfce,  86  Kan.  606,  were  distinguished,  as  in  those 
tases  the  officer  failed  to  perform  the  duties  of  bis 
dBoe  at  the  place  where  tbe  law  required  that  he 
fhoold  perform  them,  but  performed  them  outside 
of  his  office  and  outside  of  the  territory  of  bis 
Jurtodlctlon  and  witbln  the  Jurisdiction  of  other 
officers. 

In  School  DIsL  No.  80  v.  Roach,  supra,  It  was 
«ild  that  if  a  county  superintendent  should  go 
outside  of  bis  county  and  into  the  jurisdiction  of 
fome  other  county  superintendent,  and  there  per- 
fonn  acts  with  reference  to  schools,  we  think  his 
«cti  would  be  void. 

IL  C4mrU  and  judoe$. 

Generally  a  court  or  Judge  required  by  statute  to 
«ctofflclaily  at  a  certain  place  cannot  perform  that 
«ct  at  another  place,  and  official  action  will  be 
tnvtlid  If  the  statute  authorising  the  court  to  be 
beld  at  that  place  is  unconstitutional,  and  will  be 
Invalid  If  the  Judge  is  required  by  law  to  be  at  that 
time  in  another  place,  and  if  there  Is  no  provision 
of  law  for  holding  court  by  that  Judge  at  that 
Dltce,  and  If  the  action  should  be  in  court  and 
tbe  Judge  privately  at  any  place  attempts  to  per- 
form the  official  acts  as  In  court.  This  note  is  not 
tDtended  to  Induda  cases  involving  official  action 
senenilly  termed  In  **  chambers.** 

Bat  some  cases  hold  that  In  the  absence  of  mand- 
story  statutes  the  proceedings  of  a  court  or  Judge 
tt  places  other  than  the  oourt-house  or  county 
«st  sre  valid;  some  of  these  cases  on  the  ground 
of  inability  to  use  the  court-bouse  building;  some 
00  the  ground  of  waiver  and  consent;  some  on  tbe 
tmund  of  custom;  some  on  tbe  ground  of  statutes 
sllowlng  such  action.  In  some  of  the  cases  Judicial 
action  was  not  taken,  but  the  court  act«d  minis- 
teiially.  In  some  of  the  oases  it  was  held  that  a 
ooQit  regularly  held  at  the  wrong  place  is  a  do 
faeto  court.  A  judge  may  go  out  of  bis  district 
tnd  perform  the  functions  of  the  Judge  of  another 
diBtnot,  under  statutes  allowing  luch  action. 
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As  to  the  power  of  tbe  legislature  to  require  a 
court  to  sit  elsewhere  tban  at  tbe  county  seat  see 
Woods  v.  HoCat,  po>*U  p.  87. 

In  Hobart  v.  Hobart,  45  Iowa,  601,  under  Iowa 
Code,  8  22ES,  providing  that  an  action  of  divorce 
shall  be  heard  in  open  court.  It  was  said,  in  defin- 
ing the  term  *'open  court,**  Blaokstone,  adopting 
CotEe*8  definition  says:  *'A  court  is  a  place  where 
Justice  Is  Judicially  administered;**  but  this  defini- 
tion wants  fullness.  It  Is  limited  to  the  place  of  a 
court  in  its  expression,  and  to  give  existence  to  a 
court,  Its  officers,  time  and  place  of  holding  it,  must 
be  suoh  as  are  prescribed  by  law.  The  circuit 
court  Is  to  be  held  by  the  circuit  Judge  under  Iowa 
Code,  chap.  6.  title  8,  and  Its  terms  are  pn«crlt)ed 
by  law.  Under  $  168  the  places  of  holding  it  are 
also  prescribed,  and  it  cannot  be  held  elsewhere. 

In  Xx  parte  Branch,  68  Ala.  888,  It  was  said  that 
'*a  court  was,  when  the  king  was  the  sole  dispenser 
of  justice,  defined  as  *the  house  or  place  where  the 
kingremaineth  with  his  retinue.*  When  and  since 
tbe  authority  to  hear  and  determine  controversleB 
has  been  delegated  to  constituted  tribunals,  a  court 
Is  generally  defined  as  *tbe  place  where  justice  Is  ad- 
ministered.* ...  If  the  law  should  not,  however, 
appoint  a  place  for  tbe  sitting  of  a  court.  It  would 
doubtless  rest  In  tbe  power  of  tbe  Judge  to  appoint 
the  time  and  place  of  the  sitting;  and  tbe  only  lim- 
itation of  the  power  would  be,  that  tbe  place 
should  be  witbln  tbe  territory  of  his  jurisdiutlon.** 

In  the  case  of  Re  Allison,  18  Colo.  686, 10  L.  R.  A. 
790,  it  was  said  that  no  issue  was  made  with  the 
definition  usually  given,  that  '*a  oonrt**  oonslsta 
**or  persons  officially  assembled,  under  authority  of 
law,  at  tbe  appropriate  time  and  place  for  tbe  ad- 
ministration of  justice.**  Nor  was  it  denied  that 
tbe  place  of  meeting  was  an  important  element  in 
the  definition. 

In  Dunn  v.  State,  2  Ark.  829, 86  Am.  Dec.  64,  It  was 
said  that  tbe  common-  law  defined  a  court  to  be  a 
**p1ace  where  Justice  is  Judicially  administered,** 
and  therefore  to  constitute  a  court  there  must  be 
a  place  appointed  by  law  for  the  administration  of 
Justice,  and  some  person  authorised  by  law  to  ad- 
minister Justice  at  that  place  must  be  there  for  that 
purpose. 

Bo,  the  official  action  of  a  court  and  Judge  was  in- 
valid, where  a  will  was  presented  to  the  probate 
court  bolden  at  W.,  and  the  court  was  adjourned  to 
be  beld  at  the  bouse  of  the  decedent  in  O.,  and  no 
public  notice  was  given  of  tbe  holding  of  the  pro- 
bate court  at  O.,  and  that  was  not  a  place  where 
probate  courts  were  to  be  holden  according  to  tbe 
provisions  of  tbe  statutes.  The  appearance  at  O. 
and  entering  an  appeal  could  not  give  Jurisdiction. 
White  V.  Riggs,  27  He.U7. 

And  where  the  county  court  adjourned  the  court 
to  the  chambers  of  the  Judge  at  tbe  Judge*S  office, 
as  tbe  county  court  was  required  by  law  to  be  held 
at  the  court-house.  Bennett  v.  Cooper,  67  Barb. 
642. 

And  where  a  single  Judge  of  a  Judicial  district  ad- 
journed the  court  at  W.  to  B.  under  N.  T.  Code,  M 
17,  22,  providing  that  tbe  Judges  of  the  supreme 
court  of  each  district  were  required  to  appoint  the 
times  and  places  for  holding  courts  within  their  re- 
spective districts.  A  single  judge  cannot  designate 
tbe  place  under  the  power  committed  by  tbe  statute 
to  all  the  Judgea.    Northrup  v.  People,  87  N.  T.  204. 
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boufi«  yard.  The  circuit  court  held  that  the 
election  was  void  and  that  relator  was  entitled 
to  judgmeDt. 

Further  facts  appear  in  the  opioion. 

Mr.  Rucks  Terg^er  for  appellant. 

Mtsari,  J.  W.  Cutrer  and  W.  D.  Gut- 
ror  for  appellee. 


Whitfleldt  J.,  delivered  the  opinion  of' 

the  court: 

We  have  given  this  case  that  careful  con- 
sideration which  its  importance  demands. 
We  have  examined  all  the  authorities  cited 
by  the  learned  counsel  for  appellant,  and 
others.     The  authorities  relied  on  are  inap- 


And  where  the  seat  of  Justice  was  selected  on  a 
site  in  accordance  with  Jaw,  and  afterwards,  by  or- 
der of  tlie  county  court,  the  clerlL*s  offices  were  re- 
moved to  what  was  Icnown  as  a  railroad  additioa, 
f  of  a  mile  distant  from  the  orlg'inal  town  site  and 
courts  ordered  to  be  held  there  and  Wagner's  (Mo.) 
Star.  chap.  40.  %  2i,  provided  tbat  the  courts  of  the 
county  should  be  held  at  the  seatof  Justice.  State, 
Norman,  v.  Smith,  46  Mo.  60. 

And  where  Tex.  Be  v.  Stat,  title  21,  chap.  6,  pro- 
vided for  'Texarlcana  Civil  &  Criminal  Court**  at 
Texarkana  in  B.  county,  which  wa\i  not  at  the 
county  seat,  and  had  similar  Jurisdiction  to  the  dis- 
trict court  of  that  county.  Tex.  Const,  art.  5,  6  7, 
provided  for  dividinir  the  state  into  Judicial  dis- 
tricts, and  that  the  court  should  be  held  at  the 
county  seat,  but  this  act  did  not  create  a  Judicial 
district,  which  mifrht  have  been  done.  This  was  a 
district  court  whose  terms  must  be  held  at  the 
county  teat.  Whltner  v.  Belknap  (Tex.)  84  S.  W. 
6C4. 

And  where  Colo.  Laws  188S,  p.  179,  provided  for 
boldinir  the  terms  of  the  district  court  at  the  town 
of  Yam  pa,  and  Colo.  Const,  i  25,  prohibited  special 
ieirisiation  reflruiatingr  county  or  township  affairs, 
and  Colo.  Gen.  Stat.  p.  286,  i  24,  provided  for  locat- 
ing county  seats;  a  Juror  attending  district  court 
at  Yam  pa  could  not  recover  from  the  county  his 
Vtr  dUm  allowance.  Coulter  v.  Routt  County 
Comrs.  9  Colo.  258.    See  lU  Allison,  infra. 

And  where  the  district  court  of  one  county  con- 
tinued in  session  after  the  day  appointed  by  law  for 
the  holding  of  the  court  In  another  county  of  the 
same  district.  A  Judgment  is  a  Judicial  act  and 
must  be  pronounced  by  the  court  at  the  time  and 
place  appointed  by  law  and  in  the  form  required. 
Cooper  V.  American  Cent.  Ins.  Co.  8  Colo.  318. 

And  where  it  was  claimed  a  settlement  was  had 
with  the  circuit  court  of  M.  county,  but  whatever 
hearing  there  was,  was  in  W.  county.  The  circuit 
court  of  M«  county  cannot  be  held  in  W.  county, 
and  any  orders  made  by  the  Judge  there  must  be 
deemed  to  be  made  by  him  simply  as  Judge.  Gilles- 
pie V.  See,  72  Iowa,  845. 

And  where  a  decree  pursuant  to  a  stipulation  was 
rendered  in  vacation  In  a  different  district,  and 
after  the*  adjournment  of  the  district  court  In 
which  the  action  was  pending,  aa  the  decree  was 
rendered  at  neither  the  time  nor  place  provided  by 
law.    Francis  v.  Wells,  4  Colo.  274. 

And  where  the  Judge  of  probate  and  insolvency 
while  out  of  his  county  received  and  acted  upon 
the  petition  of  an  Insolvent  debtor  for  the  benefit 
of  the  Insolvent  laws.    Lee  v.  Wells,  15  Gray,  450. 

And  where  the  Judge  out  of  court  and  off  the 
bench  approved  an  appeal  bond,  and  directed  It  to 
be  filed  nunc  pro  tunc^  so  as  to  show  tbat  it  was 
made  In  time.  Pardrldge  v.  Morgenthau,  157  111. 
885. 

And  where  the  Judge  was  absent  from  the  court 
and  telegraphed  from  his  residence  to  the  clerk  to 
discharge  the  Jury,  which  was  done;  and  the  pris- 
oner on  trial  was  entitled  to  his  discharge.  State 
V.  Jefferson,  66  N.  C.  800. 

And  where  court  was  held  In  a  county  that  was  not 
an  organised  oounty,  and  Kan.  Laws  1887,  chap.  145. 
i  1,  provided  that  district  courts  should  be  held  in 
the  county  of  W.  after  the  same  should  be  declared 
organized  by  the  supreme  court.  This  was  con- 
strued to  mean  substantially  the  same  as  after  the 
same  should  be  organized^  and  a  decision  of  theiu- 
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preme  court  that  the  oounty  was  organized  would 
not  avail  as  such  court  had  no  power  to  orgaoix» 
counties.    State,  Bradford,  v.  Osbom,  88  Kan.  SaO. 

And  where  a  Judge  of  a  superior  court  of  tbe  6U& 
district  made  an  order  in  Wayne  oounty  whioh  be- 
longed to  the  8d  district,  and  be  was  authorised  by 
the  gorernor  to  act  In  Wilson  and  C  oountiea  fn 
the  8d  district,  under  N.  C.  Const,  art.  4,  C 12,  author- 
izing such  appointment,  but  such  appointment  was 
special  and  only  for  the  oounties  named.  Bear  ▼• 
Cohen,  65  N.  C.  511. 

A  city  court  bad  no  power  to  issue  its  summons 
beyond  the  city  limits,  and  £1L  act  1860,  giving  Buch 
power,  was  contrary  to  111.  ConsL  art.  5,  B  I,  pro- 
viding for  Inferior  city  courts  of  uniform  organiza- 
tiou  and  Jurisdiction.  People  v.  Evans,  IB  111.  80S; 
Holmes  v.  Fihlenburg,  54  111.  208. 

And  under  a  similar  act  It  was  held  that  th« 
power  could  not  be  conferred  on  a  city  court  to 
send  original  process  beyond  the  city  limits.  But 
it  was  said  that  it  would  be  different  with  final  pkmv 
ess.    CovUl  v.Phy.26111.482. 

But  in  Reld  v.  Morton,  119  HI.  118,  It  was  held,  no* 
der  a  similar  act,  that  such  a  court  oould  order  %. 
guardian*s  sale  of  land  in  the  county  outalde  the 
city  on  the  ground  that  '^Jurisdiction**  only  re- 
ferred to  Judicial  powers,  and  that  an  order  for  a. 
guard1an*s  sale  was  not  a  power  of  that  desoriptioo* 

And  in  People,  Montgomery,  v.  Barr,  28  111.  24U 
under  a  similar  act,  it  was  held  tbat  a  city  court 
could  issue  final  process  to  a  foreign  county,  dis- 
tinguishing People  V.  Bvans.  tupra^  on  tbe  grouod 
that  there  the  grant  of  Jurisdiction  was  not  ood« 
fined  to  the  city  limits  of  La  Salle  but  extended  to> 
the  towns  of  La  Salle  and  Salisbury.  It  was  said 
that  this  court  could  issue  final  process  to  be  exe- 
cuted without  the  city. 

In  Wicks  V.  Ludwig,  0  Cal.  ITS,  and  Norwood  v. 
Ken  field.  34  Cal.  828,  It  was  said  that  It  is  abso- 
lutely essential  to  the  validity  of  a  Judgment  that 
It  be  rendered  by  a  courl  of  competent  Jurisdiction 
at  the  time  and  place  and  In  tbe  form  prescribed  by 
law. 

But  the  official  action  of  a  court  was  valid  and 
authorized  where  the  district  Judge  opened  and 
held  court  in  a  room  commonly  used  as  a  clerk*s 
office,  leaving  the  Jury  in  another  case  in  court.  It 
is  not  sacramental  to  use  one  room  for  holding' 
open  court  rather  than  the  other.  Smith  y.  Jones,. 
28  La.  Ann.  44. 

And  where  a  district  Judge,  while  holding  a  reg- 
ular session  of  court,  placed  another  party  on  tha- 
bench  to  preside  in  another  case,  and  designated  a 
law  olfice  in  the  neighborhood  of  the  court  about 
i  of  a  mile  therefrom  for  the  trial  of  a  dvllaotioa, 
and,  against  the  protests  of  one  of  the  parties,  went 
from  tbe  court  room  to  the  law  office  accompanied 
by  tha  under  sherilf  and  Jurors,  and  all  the  parties- 
were  present  and  participated,  and  the  party  ob- 
jecting took  part  in  the  proceedings,  and  thereby 
waived  his  objection  to  the  place  of  trial,  and  ex- 
ceptions to  such  action  were  not  preserved  In  the 
record.    Mohon  v.  Harkreader,  18  Kan.  888. 

And  where  the  court  adjourned  to  another  place 
about  8  miles  distant  on  account  of  the  court-house 
being  repaired,  under  W.  Ya.  Code  1880,  providing 
that  when  the  court-house  of  a  county  Is  not  In  a 
condition  to  be  occupied,  tbe  session  may  be  held 
at  such  place  as  may  be  appointed  by  its  order. 
Caperton  v.  Bowyer,  4  W.  Va.  176. 

And  where  a  cause  was  heard  on  consent  of  par- 
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plicable.  The  subject-matters  under  treat- 
ment in  these  cases  famish  the  key  to  the 
import  of  the  word  ''at"  in  the  various  con- 
sections  in  which  it  occurs.  Tlie  case  of 
StaU  ▼.  Camden,  88  N.  J.  L.  299,  is  the  case 
of  an  act  providing  that  a  railroad  company 
should  hold,  exempt  from  taxation,  a  tract 


of  land  "at  the  terminus  of  the  road."  It  is 
to  be  noted  that  in  the  various  acts  condid- 
ered  in  the  case  the  words  "at  or  near''  are 
constantly  used, — "terminating  at  or  near,** 
etc.  The  West  Jersey  Railroad  Companj 
was,  through  some  agreement  with  the  Cam- 
den &  Amboy  Company,  to  take  its  cars  over 


ties  and  determined  In  a  place  outside  of  the  county 
in  which  It  was  pendlogrt  as  Iowa  Code  1851,  CC 1821. 
1822;,  provided  for  bearing  a  cause  in  vacation,  and 
Bev.  Stat.  1800,  i  2887,  required  the  court  to  be  held 
Bt  a  place  desifniated  by  law,  unless  by  common 
consent  some  other  place  was  Ozed  upon.  0*Hagen 
T.  O'Hageo,  14  Iowa,  264. 

And  where  the  supreme  court  adjourned  to 
another  part  of  the  state  to  hear  evidence  in  the 
tmpeschment  of  a  judge  of  the  circuit  court,  al- 
though Ala.  Const,  art  ft,  S  8*  provided  that  the  su- 
preme court  should  be  held  at  the  seat  of  govern- 
ment, but  if  that  shall  become  dangerous  from  any 
cause  it  may  adjourn  to  a  dilferent  place.  In  this 
case  the  parties  agreed  to  the  adjournment,  and  the 
court  was  particular  not  to  exercise  judicial  action, 
even  allowing  incompetent  evidence,  and  reserving 
judicial  action  until  the  court  was  in  session  at  the 
seat  of  government.  State,  Martin,  v.  Tally,  102 
A]a.26L 

And  where  an  affidavit  on  which  the  allowance 
of  certiorari  was  granted,  was  made  before  the 
judge  of  the  court  of  common  pleas  of  O.  county 
while  be  was  in  H.  county,  as  the  judges  were  by 
the  statute  ex  officio  commissioners  for  taking  affl- 
davirs  to  be  read  In  the  supreme  court,  and  as  com- 
missioners might  take  affidavits  in  any  county. 
Hopkins  V.  Menderback,  6  Johns.  284. 

And  where  the  county  court  was  adjourned  from 
the  court-house  of  W.  to  the  residence  in  W.  of  one 
of  the  assistant  judges,  who  was  111  and  unable  to 
leave  bis  residence,  which  was  a  short  distance  from 
the  court-house,  and  Vt  Comp.  Stat.  46,  S  6,  pro- 
Tided  that  the  county  court  for  W.  county  should 
be  held  at  W.  and  no  more  definite  place  was  Axed. 
Bates  V.  Sabin,  64  Vt.  Sll. 

And  where  a  forfeiture  of  a  recognizance  was 
made  at  the  circuit  court,  which  was  In  session  In  a 
haU  260  feet  from  the  old  court-house  which  had 
been  condemned,  and  for  some  time  the  hall  had 
been  used  for  a  court-house.  It  was  a  ds  facto 
court  and  its  proceedings  were  not  void  even  if  its 
sessSon  at  that  place  was  unauthorised  by  law. 
State  V.  Feyton.  32  Mo.  App.  622. 

And  where  the  session  of  a  district  court  was  held 
In  a  room  pA>vided  for  court-house  purposes  by  the 
county  commlBslonen  of  the  county,  although  the 
buUdlog  was  located  entirely  within  the  territorial 
Umtta  of  an  adjoining  district,  as  Tex.  act  1880. 
p.  ISS.  provided  that  the  dividing  line  between  the 
two  districts  passed  through  the  center  of  the 
court-house,  and  contemplated  that  the  courts  of 
both  districts  should  be  held  In  the  same  court- 
house, and  which  court-house  had  been  destroyed 
by  Are.    Wheeler  v.  Wheeler.  76  Tex.  480. 

And  where  the  writ  was  returnable  to  B.,  and 
Conn.  Laws  1881,  chap.  94,  $  6,  provided  that  the 
Aagoet  term  of  the  superior  court  in  W.  county, 
ihould  be  held  in  W^  provided  that  a  convenient 
place  there  should  be  furnished,  and  it  was  not 
•bown  that  a  place  had  been  provided  at  W.  As 
there  was  no  provision  for  a  determination  by  any 
tribunal  that  such  a  place  had  been  provided  and 
was  sufficient  for  the  purpose,  the  fact  could  only 
be  established  by  the  judicial  sanction  involved  in 
the  action  of  the  court  in  holding  Its  session  there, 
■dwards  v.  Tde,  40  Conn.  507. 

And  where  the  court  was  held  at  the  house  of  a 
party  14  miles  from  the  county  seat,  and  all  the 
houses  at  the  latter  place  had  been  destroyed  by 
fire,  and  the  court  had  accepted  as  a  temporary  seat 
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of  justice  the  place  where  that  term  was  held. 
Wagner's  (Mo.)  Stat.  801,  chap.  40,  provided  that 
when  a  new  county  was  organized  and  convenient 
buildings  were  had,  courts  should  be  held  there  and 
until  then  to  be  held  at  such  places  as  the  tribunal 
transacting  county  business  should  determine,  and 
if  the  place  was  not  the  seat  of  justice,  thetribuiml 
was  to  be  removed  to  the  seat  of  justice  when 
buildings  were  provided.  The  spirit  of  the  law  in- 
tended that  the  courts  should  be  held  at  the  place 
provided  by  the  county  tribunals  other  than  the 
seat  of  justice  until  suitable  buildings  were  pro- 
vided.   Hemdon  v.  Hawkins,  65  Mo.  266. 

And  where  the  probate  court  was  held  at  a  place 
other  than  the  county  seat  by  reason  of  an  Incur- 
sion of  the  public  enemy,  rendering  It  impossible  to 
hold  court  at  the  oounty  seat,  as  the  injunction  by 
law  to  hold  courts  at  the  county  seat  had  reference 
only  to  ordinary  circumstances  In  time  of  peace, 
and  did  not  prohibit  holding  courts  In  time  of  war 
in  other  places.   Sevier  v.  Teal,  16  Tex.  2f!i. 

And  where  the  trial  was  held  at  a  town  f  of  a  mile 
distant  from  another  town,  which  was  the  lawful 
county  seat,  but  the  former  place  had  been  for 
twelve  years  regarded  as  the  county  seat,  and  the 
county  bulldmgs,  offices,  and  records  and  courts 
kept  there,  and  the  proceedings  were  attacked  col- 
laterally by  habeas  corpus.  Re  Allison,  18  Colo.  686i, 
10  L.  B.  A.  TOO,  distinguishing  Coulter  v.  Routt 
County  Comrs.  0  Colo.  258,  as  in  that  case,  although 
the  act  provided  for  holding  terms  of  court  at 
Yampa,  which  never  was  a  oounty  seat,  the  act  was 
Invalid  on  account  of  special  legislation,  and  this 
did  not  conflict  with  the  view  that  there  might  be  a 
dc  facto  removal  of  a  county  seat. 

And  where  the  law  court  was  held  at  R.  and  the 
county  seat  was  at  W.  in  the  same  county,  and 
Tenn.  act,  January  27,  1801,  provided  for  such 
court,  but  the  act  did  not  Interfere  with  the  other 
courts  or  building.  Tenn.  Const,  art.  10.  C  4,  pro- 
viding that  the  seat  of  justice  should  not  be  moved 
without  the  concurrence  of  two  thirds  of  the 
voters,  did  not  prohibit  this  act  as  this  was  not  a 
removal.   Bills  v.  State,  92  Tenn.  86. 

And  where  the  record  showed  an  adjournment 
from  day  to  day  by  the  sheriif  and  clerk  until  the 
judge  of  the  court  arrived,  although  the  record  did 
not  show  that  it  was  opened  each  day  at  the  same 
place.   Smith  v.  State,  0  Humph.  10. 

And  where  a  judge  of  a  circuit  court  as  a  court 
of  probate  ordered  that  a  petition  to  sell  real  estate 
be  heard  at  the  Grand  Hotel  in  G.  R.  Iowa  Code, 
1 192,  providing  that  the  court  must  be  held  at  the 
places  appointed  by  law,  unless  parties  consent  that 
it  may  be  held  at  some  other  pUce,  was  construed  as 
applying  to  courts  other  than  probate,  and  Iowa 
Code,  I  2318,  providing  that  probate  matters  may 
be  heard  at  such  time  and  place  as  the  judge  may 
appoint,  was  then  held  not  to  conflict.  It  wss  said 
that  there  was  some  doubt  as  to  whether  the  place 
was  jurisdictional  where  the  court  was  held  in  the 
absence  of  any  showing  that  there  was  a  court- 
house in  L.  county,  or  that  a  suitable  place  was 
provided  for  the  court,  under  Iowa  Code,  H  178, 
174,  providing  that  if  there  Is  no  court-house  the 
commissioners  shall  provide  a  place,  and  if  they  do 
not  the  court  may  d  irect  the  sheriff  to  do  so.  Casey 
V.  Stewart,  60  Iowa,  100. 

And  where  the  probate  of  a  will  was  taken 
within  the  county  at  another  place  than  the  oounty 
seat,  as  Ohio  act,  February  8, 1812, 2  Chasers  Laws, 
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the  tracks  of  that  company  to  a  suitable  land- 
ing  within  the  limits  covered  by  its  charter. 
And.  accordingly,  the  question  in  the  case 
was  whether  "  the  terminus'*  of  the  West  Jer- 
sey road  was  the  point  where  it  intersected 
the  Camden  &  Amboy  Railroad,  some  *'2,500 
feet  west  of  said  intersection.  '*  The  West  Jer- 
sey Railroad  had  built  its  offices  in  the  city 


of  Camden,  and  not  at  the  point  of  Inter- 
section, but  ran  (under  the  aj^reement)  ita 
cars  into  Camden  over  the  track  of  the  other 
road.  The  court  held  that  the  terminus  was 
where  the  buildin;;s  were  erected  at  which 
freight  was  delivered,  etc.,  under  the  agree- 
ment,— a  manifestly  wholly  dissimilar  case. 
Kibbe  v.  Benson,  84  U.  8.  17  Wall.  629,  21 


«70,  providing  for  the  oonvening  of  the  judges  of 
I  he  court  of  common  pleas  to  take  probate  of  wiUB« 
was  silent  as  to  the  place  where  the  court  should 
assemble.    LeGrange  v.  Ward,  11  Ohio,  267. 

And  where  a  Judge  of  one  district  held  a  term  of 
<3ourt  Id  another  district  under  a  California  stat- 
ute providing  for  such  action,  and  such  statute 
was  not  contrary  to  Gal.  Const,  art.  6,  6  1,  provid- 
ing that  the  Judicial  power  of  the  state  shall  be 
vested  In  a  supreme  court,  in  district  courts,  in 
county  courts,  and  In  other  Inferior  courts  estab- 
lished by  the  legislature,  and  S  5  providing  for  the 
division  by  the  loirislature  of  the  state  into  dis- 
tricts, and  the  election  by  thejudtresof  the  elec- 
tors of  their  respective  districts.  The  legislature 
may  empower  him  to  perform  Judicial  duties  out- 
side of  hie  district.    People  v.  MoCauley,  1  C^.  879. 

And  where  the  Judge  of  a  district  court,  out  of 
bis  territorial  Jurisdiction,  signed  an  order  grant- 
ing an  appeal  for  a  case  pending  In  his  Jurisdiction, 
MS  La.  Code  Prac.  art.  7ft,  defining  Jurisdiction  as 
the  power  of  him  who  has  the  right  of  Judging,  or 
the  space  or  extent  of  country  over  which  the 
Judge  is  entitled  to  exercise  that  power,  relates  to 
Che  competency,  the  power  of  the  Judge  to  enter- 
tain and  pass  upon  cases,  the  parties  and  places 
where  the  action  is  brought,  but  not  his  power  as 
to  the  conduct  of  proceedings,  and  does  not  imply 
that  the  Judge  must  always  be  personally  present 
in  his  territory  in  order  to  direct  incidental' mat- 
ters.   Weigel's  Succession.  17  La.  Ann.  70.  • 

And  where  the  Federal  district  Judge  for  a  dis- 
trict of  North  Carolina  was  appointed  by  one  of 
the  circuit  Judges  of  one  circuit  to  hold  and  preside 
over  a  term  of  a  district  court  of  South  Caro- 
lina, there  being  a  vacancy  In  the  olBce  of  the  dtB> 
trict  Judge  of  the  latter  district,  as  U.  S.  Rev.  Stat. 
f  606,  provided  that  it  was  the  duty  of  every  circuit 
Judfire,  whenever  in  his  Judgment  the  public  inter- 
est required,  to  deslfirnate  and  appoint  a  district 
judge  of  any  Judicial  district  to  hold  a  district  or 
circuit  court  In  the  place  or  in  aid  of  any  other  dis- 
trict Judge  within  the  same  circuit.  *'In  aid  or* 
oaturaUy  implied  some  existing  Judge,  but  the 
words  '*ln  the  place  of**  did  not  necessarUy  carry 
the  same  implication.  Whether  this  construction 
Is  right  or  not,  the  Judge  who  held  that  court  was 
a  Judge  defactn^  and  his  actions  as  such,  so  far  as 
chey  affected  third  persons,  were  not  open  to  ques- 
tion. (In  this  case  the  defendant  moved  in  arrest 
of  Judgment  on  the  ground  that  it  was  an  unlawful 
term  of  court.)  McDowell  v.  United  States,  159 
U.S.696,  40L.ed.  271. 

And  where  the  district  Judge  of  another  state, 
under  order  of  the  circuit  Judge,  tried  a  case  in 
another  district  and  then  returned  to  his  own  dis- 
trict, and  both  parties  then  waived  the  necessity  of 
his  return  to  the  other  state  In  order  to  pass  upon 
the  motion  for  a  new  trial.  Cheesman  y.  Hart,  43 
Fed.  Rep.  98. 

And  where  a  county  Judge  of  Iowa  visited  New 
York,  and  there  alBxed  his  seal  to  county  bonds, 
although  the  Iowa  statute  provided  that  the 
county  clerk  should  fill  the  place  of  the  county 
Judge  in  his  absence.  Ly  nde  v.  Winnebago  County, 
88  U.  S.  16  Wall,  ft,  a  L.  ed.  272. 

New  Mexico  Comp.  Laws,  C 1829,  act  February  18, 
1880,  providing  that  district  courts  held  in  the  sev- 
eral counties  of  this  territory  shall  be  at  all  times 
in  iessioo,  and  open  at  any  place  in  the  district 
88  L.  R.  A. 


where  the  judge  thereof  may  be  for  the  purpose 
of  hearing  and  determining  certain  named  matters, 
is  valid.  United  States  v.  Gwyn  (N.  M.)  4S  Pac 
167  (1888). 

In  White  County  Comrs.  y.  Gwin,  138  Ind.  562,  21 
L.  R.  A.  402,  it  was  held  that  where  the  clerk,  sher- 
iff, and  Judge  of  a  circuit  court  assembled  at  tbe 
time  appointed  for  holding  said  court,  at  a  placae 
within  the  county  and  within  the  county  seat  of 
said  county,  and  there  was  no  statute  fixing  the 
place  for  holding  the  circuit  court,  long  aoqui- 
escenoe  in  the  universal  custom  of  courts  to  sit  at 
county  seats  was  equal  to  positive  law  requirinr 
the  courts  to  be  held  at  those  places. 

In  State  v.  Ruth,  21  Kan.  583,  where  a  trial  was 
had  in  one  county  for  an  offense  committed  in  an 
adjoining  county,  which  was  newly  organized,  and 
It  was  claimed  that  tbe  court  should  be  held  in  tbe 
newly  organized  county  where  the  crime  was  com- 
mitted, under  Kan.  Bill  of  Rights,  B  10,  providing 
for  a  trial  in  the  county  or  district  in  which  the 
offense  was  committed,— it  was  held  that  Kan. 
Const,  art.  8,  B5,  providing  that  the  district  oourt 
should  be  held  at  such  times  and  places  as  may  be  * 
provided  by  law,  did  not  require  that  they  should 
be  held  in  each  county,  and  a  new  county,  though 
orgrinlzed  for  Judicial  purposes,  may  be  attached  to 
any  county  in  that  distnct. 

In  Re  Holoomb,  21  Kan.  628,  where  it  was  claimed 
that  the  trial  of  an  offense  should  have  been  by  the 
Jury  of  the  county  or  district  where  the  crime  was 
committed,  it  was  held  that  the  legislature  had  the 
power  to  attach  a  county  to  another  for  Judicial 
purposes  even  though  at  the  time  of  the  act  at- 
taching such  county  the  one  to  which  it  was  at- 
tached had  been  fraudulently  organized,  but  was 
perfected  before  the  trial  of  this  case. 

in.  Jiuiice  of  the  peace. 

Generally  the  official  acts  of  a  Justice  of  the  peace 
must  be  done  within  the  territorial  limits  of  bis 
district  or  they  will  be  invalid.  Aa  to  the  plaoe 
within  his  district  it  has  been  held  that  an  adjourn, 
ment  omitting  the  place  to  which  it  was  adjourned 
would  invalidate,  and  some  hold  that  he  could  not 
perform  official  acts,  as  taking  confession  of  judg- 
ments away  from  his  usual  plaoe  of  triaL  But 
some  cases  hold  that  he  may  render  Judgment  at 
such  place  and  enter  it  while  at  another  plaoe,  and 
under  Tennessee  laws  he  may  perform  official  acts 
anywhere  in  his  county,  so  that  they  do  not  oon- 
fllct  with  the  business  at  his  usual  place  of  trials. 

So,  tbe  official  action  of  the  Justice  of  the  peace 
was  invalid  and  unauthorized  where  be  went  out- 
side of  his  township  and  there  issued  a  warrant  for 
an  arrest,  as  Kan.  Const,  art.  9,  f  4,  provided  that 
Justices  of  the  peace  were  township  officers,  and 
Kan.  Comp.  Laws  188S,  chap.  110,  f  4  (Taylor^s  Gen. 
Stat.  1  7066),  provided  that  the  Justices  of  the  peace 
should  reside  and  hold  their  office  in  the  township 
for  which  they  were  elected.  Atchison,  T.  ft  S.  F. 
R.  Co.  V.  Rice,  86  Kan.  603.  See  School  Dlst.  No.  60 
y.  Roach,  41  Kan.  681,  supra,  L 

And  where  he  held  court  outside  of  the  limits  of 
the  township  of  which  he  was  a  Justice,  under  Kan. 
Const,  art*  8,  f  9,  Comp.  Laws  1879,  chap.  110. 1 4, 
providing  for  his  election  in  a  township,  Phillips 
V.  Thralls,  28  Kan.  780.  See  School  Di8L  No.  50  y. 
Boach,  supra,  L 

And  where  a  Justice  of  the  peace  went  SO  miles 
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Xi.  ed.  743,  was  a  case  of  seirioe  of  process 
"at  the  dwelling  bouse," — entirely  different 
subject- Blatter ;  the  court  holding  that  leav- 
ing the  process  ''at  a  distance  of  185  feet" 
from  the* dwelling  house,  ''and  in  a  corner 
of  the  yard,  is  not  a  oomnliance  with  this 
requirement. "  BartUtt  y.  Jmkim,  22  N.  U. 
88,  is  not  only  a  case  of  utterly  dissimilar 


subject-matter— (place  whereacasual  military 
parade  should  take  place),— but  the  order  ex- 
pressly, was  to  parade  ''at  or  near  the  house 
of  Beresford  ;"  and  the  court  said,  very  prop- 
erly, "These  words,  *at'  and 'near,  *  are,  in  this 
connection,  synonymous. "  Uarley  v.  Marsh, 
2  111.  329,  is  a  case  of  yenue  in  a  criminal 
case, — "atMontebello,  in  the  county  of  Han- 


from  his  office  into  another  township  and  appointed 
■ppraisers  under  Kan.  Laws  188U  cbap.  161,  relat- 
inir  to  diseased  cattle,  and  the  statute  did  not  ai^- 
tborlae  or  oootemplate  sucb  action  out  of  his  town- 
ship. Wiloox  y.  Johnson,  84  Kan.  S56l  See  School 
'>i8t.  No.  80  y.  Roacb,  ruvra^  I. 

Aod  whtaie  a  justice  of  tbe  peace  by  consent  of 
parties  went  out  of  his  precJoct  and  sat  with  an- 
other justice  on  tbe  trial,  by  consent  of  the  par- 
ties, and  Hart  (Tex.)  Dig.  arts.  201,  202,  80S,  pro- 
vided for  tbe  election  of  a  justice  of  the  peace  lo  a 
precinct.    Foster  y.  McAdams.  9  Tex.  642. 

And  where  tbe  justice  adjourned  tbe  case  without 
entering  in  bis  docliet  tbe  hour  aod  the  place  to 
which  It  was  adjourned,  and  Wis.  Bey.  Stat.  chap. 
120,  $  11,  provided  tbat  tbe  time  which  includes  tbe 
hoar  of  the  day  and  the  place  to  which  the  heart nir 
was  postponed  must  be  entered  in  his  docket. 
Brown  y.  Keilofrir«  17  Wis.  475;  Boberts  y.  Warren, 

swis-Tas. 

And  where  he  adjourned  a  cause  without  speci- 
fying the  day  or  place  to  which  it  was  adjourned. 
Cnmdall  y.  Bacon,  20  Wis.  640, 91  Am.  Bee.  45L 

And  where  a  summons  from  a  justice  com- 
manded the  defendant  to  appear  before  a  justice  in 
**JkCk8on**  and  did  nut  more  definitely  locate  sucb 
pbioe.  Boffert  y.  MUJer,  16  Pa.  Co.  Ct.  692,  8  Kulp, 
C 

And  where  a  summons  did  not  state  the  place 
where  tbe  case  was  to  be  heard.  In  this  case  tbe 
summons  stated  the  time  to  appear  before  the  jus- 
tice, namlnfiT  bim,  but  smve  no  place.  The  defend, 
ant  was  not  required  to  seafth  in  every  nook  of 
tbe  county  to  find  the  justice.  Hurdy  y.  McCutch. 
«0D,  95  Pa.  436. 

And  where  the  justice  of  the  peace  at  the  house 
of  a  third  party  took  the  confession  of  a  judgment, 
and  on  his  return  home  entered  It  on  his  docket. 
A  court  is  defined  to  be  a  place  where  justice  Is  ju- 
dicially administered,  snd  a  justice  of  the  peace 
beinir  a  Judicial  officer  must  necessarily  have  his 
«ourt  or  place  of  administerlnir  Justice,  as  he  is  for- 
bidden by  tbe  PennsyWania  statute  to  keep  bis 
**8tated  office**  in  a  tavern.  King  y.  Kingr,  1  Penr. 
AW.  15. 

An  alderman  of  the  ward  inyaded,  may  prose- 
cute a  suit  of  Injunction  to  restrain  an  alderman 
of  another  ward  from  holding  court  in  his  ward 
under  Pa.  act  February,  1802,  5 1,  8  Sm.  490,  provid- 
ing tbat  no  justice  of  the  peace  shall  act  as  such 
unless  he  shall  reside  within  the  limits  of  bis  dis- 
trict, and  Pa.  act  March  11, 17S9,  2  8m.  466,  vest- 
ing aldermen  of  Pbitsdelpbia  with  jurisdiction  of 
Justices  of  the  peace,  and  providing  that  aldermen 
shall  bold  their  office  in  tbe  ward  in  which  they  are 
elected.    Wright  v.  Millar,  1  Lack.  L.  News,  846. 

And  in  Learned  y.  Biley,  14  Allen,  100,  it  was  said 
tbat  the  statutes  conferring  Jurisdiction  of  justices 
of  the  peace  in  civil  and  criminal  cases  were  ex- 
pressly limited  to  their  respective  counties. 

And  in  Hughes  v.  Melville,  60  111.  App.  419,  it  was 
•aid  that  a  Justice  of  the  peace  ought  not  to  bold 
court  outside  of  the  district  for  which  he  is  ap- 
pointed, and  if  his  action  was  such  tbat  the  judg 
ment  was  void,  it  would  be  a  nullity  and  should  be 
disregarded. 

In  Brandon  y.  Avery,  22  N.  Y.  470,  it  was  said  tbat 
a  police  justice  could  not  hold  his  court  and  prob- 
ably could  not  send  his  summons  without  tbe  cor- 
porate limits  of  tbe  village  for  which  he  was 


elected,  under  N.  Y.  Laws  1854,  ohap.  127.  giving  to 
tbe  police  justice  jurisdiction  of  a  justice  of  the 
peace  of  the  town  of  O. 

In  People  y.  Keeler.  25  Barb.  428,  it  was  said  that 
a  justice  of  tbe  peace  cannot  try  civil  cases  beyond 
tbe  limits  of  his  town,  but  his  jurisdiction  is  coex- 
tensive with  the  county  in  which  be  resides,  and  he 
can  transact  criminal  business  In  any  town  of  tha 
county. 

But  the  official  action  of  a  justice  was  valid  and 
authorized  where  he  had  an  office  in  the  district 
holding  court  on  one  day  of  tbe  week,  and  another 
office  in  another  district  of  the  county,  and  there 
Issued  writs  and  tried  a  case  on  another  day  of  the 
week,  when  be  was  not  officially  engaged  in  bis 
own  district,  as  Tenn.  Const.  1884  and  1870,  art  6, 
C 15,  provided  tbat  the  jurisdiction  of  justices  elect- 
ed in  each  district  should  be  coextensive  with  tbe 
county,  and  Tenn.  Stat.  (Mich.  ftCaruth)  431  (1835), 
provided  that  a  justice  might  designate  one  day  to 
hear  cases  at  bis  residence,  or  some  other  place  in 
bis  distriot,  but  this  should  not  prevent  a  justice 
from  triring  a  case  at  any  place  within  the  county; 
and  this  was  inserted  in  Tenn.  Code,  88  4127,  and  4128. 
Strain  v.  Hefley,94  Tenn.  668. 

And  where  he  accepted  confession  of  judgment 
some  miles  from  bis  residence  at  which  he  ordina- 
rily transacted  his  official  business,  and  scoepted  a 
stay  bond  at  tbat  time,  although  tbe  entry  of  tbe 
judgment  and  stay  was  made  on  the  docket  on  hia 
return  home.  A  justice  In  Tennessee  may  perform 
official  acts  wherever  he  may  be  in  his  county. 
Morgan  y.  Coleman,  8  Head,  862;  Cheatham  y. 
Brien,  Id.  662.       t 

And  where  the  warrant  of  arrest  In  a  bastardy 
case  was  executed  in  another  county,  and  Kan. 
Comp.  Laws  1885,  chap.  47.  providing  that  proceed- 
ings might  be  begun  before  any  justice  of  the 
peace,  was  construed  to  mean  in  any  county  or 
township  of  the  state,  and  it  was  immaterial  where 
the  child  was  begotten  or  born  or  what  county 
might  become  liable  for  its  support.  Re  Lee,  41 
Kan.  818. 

And  where  the  Justice  of  the  peace  rendered  a 
judgment  at  the  regular  time  and  place  for  holding 
his  court,  but  which  was  written  out  and  signed  in 
another  place.  GkL  Code,  8  462,  providing  that  a 
Judgment  is  to  be  **  rendered**  refers  to  tbe  an- 
nouncement of  the  Judgment,  and  not  to  tbe  cleri- 
cal act  of  writing.    Byals  v.  McArthur,  02  GkL  878. 

In  Bowden  v.  Taylor.  81  Oa.  199,  where  Judgment 
was  rendered  in  court  and  written  out  at  the  mag- 
i8trate*s  residence,  it  was  said  that  we  think  that 
the  better  and  proper  practice  is  for  the  Justioe  not 
only  to  render  but  to  write  out  his  judgment  at  the 
court  ground  before  he  adjourns  his  court. 

In  Lovibood  v.  Morshead,  2  Bos.  ft  P.  N.  B.  67, 
the  action  of  the  justices  of  the  peace  was  held 
valid  where  they  were  prisoners  in  a  foreign  coun- 
try, and  tbe  only  magistrate  authorized  to  take  an 
oath  refused  to  administer  tbe  same  unices  an  ex- 
tortionate fee  was  paid,  and  these  English  magis- 
trates in  prison  took  an  acknowledgment  of  a  fine 
made  by  another  prisoner  there. 

In  Durfee  v.  Grlnnell,  60 HI.  871,  it  was  said  a  jus- 
tice of  the  peace  may  issue  a  writ  when  he  has  ju- 
risdiction wherever  be  may  be  in  the  county,  so  as 
to  make  it  returnable  to  his  office,  which  must  be 
in  his  t.ownsbip.  No  law  requires  him  to  be  in  hit 
township  or  in  his  offioe  when  he  issues  his  writs 
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rock,**  being  held,  of  course,  to  be  the  usual 
form  of  laviDp:  venue,  and  the  words  **at 
MoDtebello'^  not  to  be  descriptiye  of  the  place 
**  where  the  injury  was  committed.''  Place 
was  not  of  the  essence  of  the  offense.  Coun- 
sel cites  no  Mississippi  case  to  support  his 
contention.  In  Mohawk  Bridge  Co,  y.  Utic<i 
d:  JS.    R.    Co.  6  Pai^e,  663,  the  court  says. 


^The  preposition  *at, '  when  it  precedes  the 
name  of  a  place,  and  denotes  situation,  fre- 
quently means  tJie  same  as  'in'  or  '  wiUiin.  '* 
The  meaning  of  the  words  **at  the  court- 
house" are  best  arrived  at,  in  this  connection, 
by  a  comparison  of  our  statutes  on  this  sub- 
ject-matter, and  a  reference  to  our  decisioDs 
thereon.     The  context  in  which  words  stand 


ho  must  he  In  his  county,  which  Is  the  limit  of  his 

Jurisdiction. 

lY.  Noiaru  vuhlfc. 

The  ofBcfal  action  of  a  notary  was  invalid  and  is 
unauthorized  where  he  protested  a  note  outside  of 
tbe  county  for  which  he  was  appointed,  as  Tenn. 
act  1>^,  obap.  11,  oonflned  the  authority  of  a  notary 
public  to  the  county  for  whicti  be  was  appointed 
and  commissioned.  Neely  v.  Morris, 2  Head,  506, 75 
Am.  Dec.  7S& 

And  where  depositions  were  talcen  by  him  in  a 
state  other  than  tharin  whicb  the  suit  was  pending, 
and  were  taken  out  of  the  county  of  bis  appoint- 
ment. Under  the  Missouri  statutes,  a  notary  public 
can  only  transact  his  official  business  in  the  county 
for  which  he  is  appointed  and  in  which  he  resides, 
ond  there  belnff  no  proof  of  the  Illinois  law,  and 
there  being  no  presumption  as  to  what  her  law  is,  the 
Missouri  statute  applies.  Mo.  Rev.  Stat.  6  2123,  pro- 
viding that  a  notary  public  may  take  depositions  In 
this  state  '*within  the  government  where  the  wit- 
ness may  be  found"  means  the  county  of  the 
notary^s  residence  according  to  the  Miwouri  taw. 
Silver  v.  Kansas  City,  St.  L.  ft  a  R.  Ck>.  21  Mo.  App. 
6. 

V,  Surveyor. 

The  official  action  of  a  surveyor  was  invalid  and 
unauthorized  where  a  county  surveyor  made  a 
survey  in  another  county  than  that  to  which  he 
belonged,  and  Tex.  Besolutlon  Congress  of  the 
iiepublic.February  &,  1840.  p.  248,  giving  effect  to  sur- 
veys made  by  the  surveyor  of  J.  county  in  a  certain 
district,  could  not  be  made  available  because  passed 
after  the  commencement  of  the  suit,  and  did  not 
express  that  it  was  Intended  to  make  the  surveys 
evidence  for  suits  then  pending,  and  to  give  a  cause 
of  action  when  none  existed.  Linn  v.  Scott,  8  Tex. 
•7. 

And  where  a  deputy  surveyor  made  a  survey 
beyond  the  limits  of  his  district,and  the  instructions 
of  the  commissioners  of  the  land  office  to  the 
county  surveyors  directed  them  to  assign  partic- 
ular districts  of  their  respective  counties  to  their 
deputies,  and  Tex.  act  of  Congress  of  the  Republic, 
December  14, 1837.  Hart*s  Dig.  1845,  providing  for 
the  appointment  of  a  county  surveyor,  gave  him  the 
authority  to  appoint  deputy  surveyors  for  the 
county  and  to  furnish  them  instructions  furnished 
him  by  the  commissioners  of  the  land  office.  Pea- 
cook  V.  Hammond,  6  Tex.  644. 

Tn  Clark  v.  Goes,  12  Tex.  385. 62  Am.  Dec.  681,  it 
was  said  that  a  surveyor  could  not  legally  make  a 
survey  beyond  the  limits  of  the  county  or  district 
in  which  be  was  appointed  and  empowered  to  ex- 
ercise his  employment  or  office. 

VI.  Sheriffs  and  conetahUs. 

The  cases  Involving  tbe  actions  of  sheriffs  and 
constables  in  regard  to  process  have  been  usually 
those  where  such  action,  although  out  of  his  dis- 
trict, was  sustained  under  the  construction  of  a 
statute  authorizing  such  action,  but  where  the  of- 
ficer acted  outside  of  bis  county  or  district,  and 
there  was  bo  statute  authorizing  such  action,  it  was 
invalid. 

So,  tbe  action  of  a  constable  was  valid  where  he 
executed  a  justice's  warrant  of  arrest  outside  of 
the  county  for  which  he  was  elected,  if  such  war- 
rant was  properly  indorsed  under  CaU  Crim.  Prao. 
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arts.  111,112,  Hitteirs  Gen.  Law,  698,1700.  providing 
that  a  warrant  may  be  directed  generally  to  a  sbenff, 
inarshal,  constable,  or  policeman  in  the  county  in 
which  it  is  issued,  and  may  be  executed  in  that 
county,  or,  if  tbe  defendant  be  in  another  county, 
it  may  be  executed  therein  upon  a  warrant  directed 
to  the  magistrate  of  that  county  indorsed  upon  tbe 
warrant.    Allen  v.  Napa  County,  82  Cal.  187. 

And  a  sheriff  was  entitled  to  mileage  in  making 
an  arrest  out  of  his  county  and  in  taking  the  pris- 
oner towards  a  magistrate,  under  GaL  act  1868-7t)L 
p.  160,  providing  for  mileage.  Cunningham  v. 
San  Joaquin  County,  48  Cal.  323. 

And  a  service  of  process  will  be  presumed  to  be 
valid  where  the  person  served  resides  within,  or 
as  a  conductor  of  a  train  passes  through,  the  county 
of  the  officer  serving  tbe  same,  although  tbe  returift 
does  not  state  tbe  place  of  service.  As  Ind.  Rev. 
Stat  1881.  i  4096.  provides  that  in  this  kind  of  a  case 
summons  may  be  served  on  any  conductor  of  any 
train  passing  into  or  through  the  county.  Balti- 
more &  O.  EL  Co.  V.  Brant,  132  Ind.  37. 

An  injunction  against  a  Judgment  was  refused 
where  the  service  of  process  was  made  by  the  dep- 
uty sheriff  out  of  his  bailiwick  and  he  promised  tx> 
return  the  same  fion  «8t,  but  a  valid  defense  was 
not  shown.    Gardner  v.  Jenkins.  14  Md.  58. 

But  the  official  action  of  an  officer  was  invalid 
where  the  sheriff  of  D.  county  was  appointed  a 
deputy  sheriff  for  the  county  of  D.  to  act  instead 
of  tbe  sheriff  of  the  supreme  court  of  Florida  to 
execute  all  process^o  be  served  by  the  sheriff 
of  the  supreme  court  in  tbe  county  of  Duvall,  and 
process  was  executed  by  him  in  Clay  county. 
Guarantee  Trust  &  S.  D.  Co.  v.  Buddington,  23  Fla. 
614. 

VII.  At  execution  and  judicial  Bales. 
a.  Real  entate. 

Sales  of  real  estate  under  execution  and  Judicial 
process  have  bet^n  sustained  that  were  made  near, 
but  not  at,  tbe  court-house  door  on  account  of  tbe 
weather,  and  where  made  at  another  building  used 
for  a  court-house,  where  the  former  one  was  oc- 
cupied by  troops,  and  where  the  buildinir  had  been 
changed  legally  to  another  place,  and  where  tb» 
sale  was  at  the  old  court-house  and  the  new  one 
was  not  ready,  and  where  the  place  was  as  directed 
by  statute;  but  a  sale  was  invalid  where  the  levy  or 
sale  was  made  by  an  officer  out  of  his  county,  and 
where  the  sale  was  not  made  at  tbe  statutory 
place,  and  where  not  made  at  the  place  directed 
by  decree. 

So,  the  sale  was  valid  where  the  sheriff  made  an 
execution  sale  in  full  view  of  the  site  of  the  court- 
house, which  had  burned  down,  and  no  new  one 
had  been  built  and  no  place  rented  for  a  oourt- 
house,  and  the  weather  being  hot  the  sheriff  went 
to  the  court-house  site,  and  making  a  proclamation 
took  the  crowd  to  a  shaded  spot  in  full  view  of  the 
court-house  site  and  about  150  yards  distant,  sod 
sold  the  property  to  the  highest  and  best  bidder  at 
a  full  and  fair  price.  An  aoadamy  was  used  twice  a 
year  to  hold  a  superior  court  and  the  balance  of  tlie 
time  for  school,  but  was  used  for  school  on  tbe  day 
of  this  sale.  Longworthy  v.  Featherston,  6B  Ga. 
166. 

And  where  the  person  making  a  sinking  fund 
commissioner's  sale  made  proclamations  in  front 
of  the  outer  door  of  the  court-house  on  the  sCe|M» 
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and  ibe  subject-matter  in  the  discussion  of 
which  the^  are  used,  are  the  primary  tests, 
where  their  meanin/^  is  sought;  and  sec- 
tions of  the  Code  (Code  1892.  ^$  276-279, 
295,  806,  8074),  place  it  beyond  doubt  that 
the  word  " court-house, "  in  this  legislation, 
means  the  ^building  occupied  and  appro- 
priated for  the  holding  of  courts.  *    4  Am. 


&  Eng.  £nc.  Law,  p.  446.  Section  806  pro* 
vides  that  "^wben  there  shall  not  be  a  court- 
house in  any  county,  or  the  same  may  be  un- 
dergoing repairs,  or  unfit  for  use,  the  board 
of  supervisors  ....  shall  provide  and 
designate  some  suitable  building  in  which  the 
courts  of  the  county  and  the  meetings  of  the 
board  of  superrisors  may  be  held,"  etc.,  thus 


and  then  anDOunced  that  on  account  of  the  tn- 
<.'lemency  of  the  weather  he  would  stand  Inside  of 
the  door,  and  made  the  sale  in  the  judge^s  stand 
opposite  the  door,  53  feet  therefrom,  In  lull  view 
aod  heart nur  of  persons  at  the  door.  Patterson  v. 
Refno]d8.19Iiid.  148. 

And  where  a  Judicial  sale  was  made  at  a  nelirh- 
borintr  church  at  the  same  county  seat  which  was 
used  as  a  court-house,  and  the  circuit  court-house 
was  occupied  by  United  States  troope.  Kane  y. 
Cowao,  65  Mo.  181. 

And  where  after  levy  and  advertisement  to  be  sold 
^t  the  court-house  of  the  parish,  the  court-house 
was  chanired  to  another  place  by  the  authorities 
according  to  law,  and  the  sheriff  removed  the  ad- 
vertisemeot  from  the  old  court-house  to  the  new 
one,  and  gave  public  notice  that  all  sales  were  to  be 
made  at  the  new  seat  of  Justice,  aod  made  the  sale 
there.  La.  Code  Prac  art.  1884.  act.  1842,  p.  210, 
required  the  sheriff  to  advertise  and  sell  at  the 
v'ourt-house,  unless  the  debtor  claimed  tbe  rig^t  to 
have  tbe  sale  made  at  bis  domiclL  Union  Bank  v. 
^mith,  8  La.  Aon.  U7. 

And  where  tbe  same  was  made  on  execution  at 
the  old  court-house,  and  it  did  not  appear  that  the 
new  courtfhouse  at  the  county  seat  was  provided 
for  use,  under  Mo.  act,  Feb.  1884,  providing  for  re- 
tooriog  the  seat  of  Justice,  hut  Mo.  Rev.  Stat.  1806, 
p.  517,  S  21,  provided  that  a  change  of  the  county 
«eat  should  not  be  had  until  suitable  buildings  were 
«>rected.    Bo'uldin  v.  Ewart  63  Mo.  880. 

And  where  a  sale  was  made  on  the  Otb  of  May,186i, 
during  theseesion  of  the  circuit  court  at  G..  although 
Mo.  act,  Feb.  1ft,  1864,  provided  that  the  seat  of 
justice  of  the  county  of  P.  was  removed  from  G., 
tbe  present  county  seat,  to  the  town  of  S.,  but 
provided  that  the  county  court  should  not  be  re- 
<)uiredto  hold  Its  session  at  tbe  new  county  seat 
until  suitable  buildings  were  erected,  and  the 
county  court  on  August  1.  1864,  made  an  order 
<lirecting  a  removal  of  the  records.    Ibid, 

And  where  the  same  was  of  leasehold  property 
and  was  sold  at  the  court-bouse  door,  and  Cal. 
Mat.  1850.  chap.  26,  fi  196,  provided  that  personal 
property  should  be  sold  within  view  of  those  attend- 
iQir.  and  f  197  provided  that  real  estate  should  be 
sold  at  tbe  county  seat  in  the  county  in  which 
it  was  situated  at  the  door  of  the  court- 
house; and  I  207  provided  that  the  oflScer  who 
should  sell  real  estate  or  lease  of  lands  should 
make  to  the  purchaser  a  deed.  This  meant  that 
a  sale  of  leasehold  for  more  than  one  year  should 
he  made  in  front  of  the  court-house  door.  Smith 
y.  Morse,  2  Cal.  «B4. 

Aod  where  the  sheriff  adjourned  the  sale  to  an- 
other time  and  place  and  advertised  such  fact,  and 
the  statute  au  thor ized  such  action.  Penn  v.  Craig, 
2N.J.Bq.485. 

And  where  tbe  sheriff  sold  real  estate  at  his  of- 
Hoe  some  20  miles  from  thb  land,  and  the  statute 
"vas  sileot  as  to  tbe  place  of  sale.  Howlaod  v. 
l*«tey,  15  R.  L  608. 

And  where  Mo.  act  1867,  p.  86,  provided  for  hold- 
ing a  coart  tn  C.  oouoty,  two  terms  at  tbe  oounty 
seat  and  two  terms  at  the  town  of  P.,  and  did  not 
provide  the  place  at  which  sales  under  execution 
•Itoald  be  made,  although  Wagner^s  (Mo.)  Stat. 
<W«  S4S,  provided  that  execution  sales  should  be 
iBsde  at  the  ooart-hoose  door  on  the  same  day 
^hiriDt  the  term  of  the  circuit  court  of  the  county 


where  the  same  was  situated,  and  this  sale  was 
made  at  H.,  the  county  seat,  during  the  term  of 
the  circuit  court,  under  an  execution  of  the 
common  pleas  sitting  at  P.    Mers  v.  Bell,  45  Mo. 


And  where  the  sberllTi  return  of  an  execution 
sale  of  real  estate  did  not  show  the  place  of  sale, 
as  it  will  be  presumed  that  it  was  made  at  the  court- 
house as  required  by  law,  in  the  Absence  of  a 
Showing  to  the  contrary.  It  was  said  that  where 
the  time  and  place  are  prescribed  by  law,  a  sale  by 
the  sheriff  at  any  other  time  or  place  will  render 
the  same  void  and  confer  no  title.  Howard  v. 
North,  6 Tex.  290,  61  Am.  Dec.700. 

And  where  it  was  made  at  the  court-house  under 
the  general  law.  and  the  debtor  consented  to  a 
sale  at  such  a  place,  notwithstanding  the  require- 
ments of  a  private  local  act  directing  that  such 
sales  should  be  made  on  the  premises.  Biggs  v. 
Brickell,  68  N.  C.  280. 

Aod  where  it  was  made  in  another  county  than 
that  in  which  the  land  was  situated,  as  Gould^s 
(Ark.)  Dig.  chap.  28,  art.  2,  provided  that  a  court 
of  chancery  should  proceed  according  to  the 
rule  of  practice  of  courts  of  chancery,  and 
might  enforce  its  decree  by  execution  in  any 
other  manner  proper  for  such  courts,  and  f  16 
provided  that  tbe  laws  in  regard  to  execution  sales 
should  apply  to  sales  upon  process  of  said  chan- 
cery courts.  The  proper  construction  of  this  act 
is  that  when  lands  are  sold  under  an  execution, 
the  same  should  t>e  made 'at  the  court-house  of  tbe 
county  in  which  the  land  Is  situated,  but  this  did 
not  prevent  a  chancery  court;  for  cause  shown, 
from  directing  a  sale  to  be  made  in  another  count}. 
Sessions  v.  Peay,  28  Ark.  80. 

And,  where  the  commissioners  In  chancery  of 
one  district  sold  land  that  was  in  another  district, 
as  8.  C.  act  1791  (1  Brev.  Dig.  title  Comn,  of  Eq- 
utty,  I  41),  providing  for  commissioners  in  chan- 
cery, did  not  restrict  the  authority  of  the  commis- 
sioner in  a  sale  of  land  to  his  own  district.  Bank 
V.  Trapier,  2  Hill,  Eq.  25. 

And  where  the  marshal  made  a  sale  of  real  estate 
at  W.  under  an  execution  from  the  W.  court  of  com- 
mon pleas  in  the  town  of  W.  under  Mo.  session 
act  1851,  p.  208,  providing  for  the  holding  of  that 
court  in  the  town  of  W.  and  for  the  marshal  to 
execute  the  process,  although  it  was  claimed  that 
tbe  sale  should  have  been  made  at  the  court- 
house at  the  county  peat,  which  was  at  another 
place.    Blanchard  v.  Baker,  SO  Mo.  441. 

In  Hunt  V.  Swayze,  56  N.  J.  L.  88,  it  was  said  that 
a  continuance  of  adjournments,  and  the  change  of 
the  place  of  sale  by  public  notice,  will  not  invali- 
date the  sale  and  conveyance  to  a  bona  tide  pur- 
chaser. 

But  the  official  action  of  a  sheriff  was  Invalid  and 
unauthorized  where,undpr  an  execution,  he  levied 
upon  real  estate  in  another  oounty,  as  his  powers 
were  limited  to  the  territory  of  which  he  was  an 
officer.  In  the  absence  of  express  provisions  of 
law  to  tbe  contrary.    Morreil  v.  Ingle,  28  Kan.  82. 

And  a  sale  was  Invalid  where  tbe  sheriff  made  a 
levy  under  an  execution  upon  land  outside  of  his 
oounty.  This  sale  was  evidently  made  in  his 
county.    Alfred  v.  Montague,  26  Tex.  785. 

And  where,  under  a  mortgage,  the  sheriff  sold 
land  extending  beyond  the  line  of  his  oounty.  As 
to  BO  much  of  the  land  as  was  outside  of  tbe  county 
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oonjoiniDff  tbe  meetings  of  the  **  courts  of  the 
county  and  of  the  board  of  supervisors.  ^  Code 
1892,  ^  3074,  provides  that  the  ** clerks  of  the 
circuit  and  cliaucery  courts, **  etc.»  ** shall 
keep  their  oflices  at  the  court-house  of  their 
respective  counties,  if  offices  shall  be  there 

Krovjded  for  them,  and  if  offices  shall   not 
e  there  provided  ifor  them,  they  shall  keep 


their  offices  within  i  of  a  mile  of  the  court- 
houses of  their  respective  counties."  Here 
the  distinction  is  clearly  put  between  two 
places, — the  "* court-house"  and  some  oiher 
place  within  ^  of  a  mile  of  the  court-house, 
where  the  chancery  clerk *s  office  may  le.  in 
the  case'  named.  The  boards  of  supervi;ior» 
are  to  meet  at  **  the  court-  houses'*  of  their  re- 


ef the  sale,  no  title  paesed.  Menfres  v.  Oyster,  4 
Watts  &  S.  2U,  39  Am.  Dec.  56. 

And  wbere  a  sheriff  of  one  county  sold  land  un- 
der an  9rdcr  of  sale  and  part  of  the  land  was  la  his 
oouDty  and  part  in  another,  and  Tnd.  Stat.  (2  Ghivin 
ft  H.  249,  6  46d>.  required  that  real  estate  taken  on 
execution  should  be  sold  at  the  door  of  tbe  oourt- 
house  of  the  county  In  which  tbe  same  to  situated. 
Holmes  v.  Taylor.  48  Ind.  168. 

And  where  tbe  constable  levied  an  execution  on 
land  outHlde  of  bis  district,  and  Mass.  Pub.  Stat, 
ohap.  172.  6  29,  provided  for  notice  to  be  fflven  by 
tbe  officer  of  tbe  time  and  place  of  sale  in  the  city 
or  town  where  the  land  was.  and  in  tbe  adjoining 
cities  or  towns,  and  a  constable  could  not  levy  an 
execution  on  land  if  he  had  not  Jurisdiction  to  post 
tbe  notices  in  the  adjoining  towns.  Lewis  v.  Nor- 
ton, 169  Mass.  482. 

And  where  the  deed  showed  that  tbe  land  was  in 
R.  county  and  tbe  deed  was  made  by  C,  tbe  sheriff 
of  Lk  county,  and  showed  that  as  sheriff  of  that 
county  he  bud  seized  and  sold  the  land  at  a  place  of 
public  sale  In  tbe  oouniy  of  f^  and  Cobb's  (Ga.) 
Diet.  509,  provided  that  it  should  not  be  lawful  for 
any  sheriff  to  leiry  upon  or  sell  any  lands  which 
were  out  of  tbe  county  of  which  he  was  sheriff. 
Hanby  v.  Tucker,  23  Ga.  182.  68  Am.  Dec.  514. 

And  where  tbe  sheriff  sold  real  estate  at  tbe  mar- 
ket bouse  and  not  at  the  court-house,  and  Miss. 
Rev.  Code.  628,  art.  277.  provided  that  all  sales  by 
sheriff  or  other  officers  should  t>e  made  at  the  court- 
house of  tbe  county,  except  personal  property. 
Koch  V.  Bridires,  45  Miss.  247. 

And  where  it  was  under  execution  and  was  made 
on  the  premises  at  an  improper  time,  under  N.  C. 
Rev.  Stat.  chup.  45,  i  10,  providing  that  all  sales  of 
land  and  slaves  shall  be  made  at  the  court-house  on 
the  Monday  of  the  county  court,  or  the  corres- 
pondinir  Monday  in  every  month.  State  v.  Rives, 
6  Ired.  L.  I'W. 

And  where  it  was  made  at  a  different  place  from 
that  named  in  the  notice,  and  there  was  no  ad- 
journment to  that  place  or  consent  of  the  debtor, 
and  the  officer  was  a  trespasser.  Hall  v.  Ray,  40 
y t.  576,  94  Am.  Dec.  440. 

And  where  the  decree  directed  that  the  sale 
should  be  made  upon  tbe  premises,  and  the  com- 
missioner made  it  at  a  different  place.  Tailey  v. 
Starke,  6  Gratt.  889. 

And  where  the  marshal,  under  an  execution  from 
the  Federal  court,  sold  at  the  state- house  door  of 
M.  county  real  estate  situated  in  S.  county,  as  Ind. 
Stat.  (2  Gavin  &  *H.  249,  9  466)  provided  that  lands 
levied  upon  must  be  sold  at  tbe  door  of  the  court- 
bouse  in  the  county  in  which  they  were  situated. 
Thacber  v.  Devol,  50  Ind.  80. 

And  where  a  marshal  under  an  execution  from  a 
Federal  court  made  the  sale  in  front  of  the  Federal 
court-house  instead  of  at  the  door  of  the  county 
oourt-house,  and  PascbaPs  (Tex.)  Diflr.  art.  8770,  re- 
quired sales  to  take  place  before  the  court-house 
door  of  the  county  in  which  the  land  was  situated. 
Sinclair  v.  Stanley,  64  Tex.  67:  Casseday  v.  Norris, 
49  Tex.  613;  Moody  v.  Moeller.  72  Tex.  635. 

A  levy  was  invalid  where  the  advertisement  was 
for  a  sale  under  an  execution  from  the  Federal 
court  and  was  not  advertised  to  be  sold  at  tbe 
oourt-house  of  the  county,  as  required  by  tbe  law 
of  the  United  States  relating  to  tbe  sales  of  prop- 
erty taken  under  execution  in  common- law  oaaea, 
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which  provided  that  tbe  sale  should  beat  the  court, 
house  of  the  county,  particularly  when  so  required 
by  tbe  defendant.  Bomemann  v.  Norris,  47  Fed. 
Rep.  488. 

In  Jeaners  v.  Doe,  Pomeroy,  9  Ind.  4M,  it  wa» 
said  that  a  sheriff  of  one  county  could  not  aot  out 
of  his  county  in  making  a  sale,  and  tbe  law  of  Con- 
frress  prescribing  the  duties  of  a  marshal  of  the 
Federal  court  left  the  state  law  in  force,  and  the 
marshal  could  not  sell  in  one  county  land  which 
was  in  another,  as  the  8tate  law  required  tbe  sale  to 
be  made  in  tbe  oounty  where  the  land  was  situated. 

Act  of  CouRress  May,  1828,  provided  that  wnta  of 
execution  and  other  final  process  issued  on  judg- 
ments rendered  in  the  Federal  courts,  and  the  pro- 
ceedings thereupon,  should  be  the  same  in  each  state- 
as  they  were  in  the  courts  of  such  state. 

In  Dula  V.  Seaffle,  96  N.  C.  458:  Mayers  v.  Garter^ 
87  N.  C.  146;  Grace  v.  Gamett,  88  Tex.  360:  DeD» 
Avery,  v.  Rose,  4  Dev.  1..  549:  Mordecai  v.  8peiirht» 
8  D^v.  li.  428,  24  Am.  Dec.  286,— it  was  said  that  a 
sale  under  execution  made  at  a  place  other  than 
that  required  by  law  would  be  invalid. 

In  Brown  v.  Christie,  27  Tex.  73,  84  Am.  Dec  607,. 
it  was  said  that  a  sale  would  be  invalid  if  made  by 
a  g'uardiun  at  a  time  and  place  not  authorised  by 
law,  but  if  confirmed  by  the  court  a  aubaequent 
purchaser  would  be  protected. 

b.  PenoncU  property. 

The  general  rule  in  regard  to  execution  sales  of 
personal  property  is  that  tbe  sale  must  be  mad«»  at 
the  place  where  the  property  is  situated,  and 
usually  a  sale  at  any  other  place  will  be  invalid, 
and  will  be  Invalid  if  not  made  at  the  place  re» 
quired  by  a  statute;  but  some  sales  have  been  aua- 
talned  where  the  goods  were  convenient  and  could 
be  inspected  if  desired,  and  where  the  sale  was  ad- 
journed to  another  place,  and  where  the  sale  waa 
not  made  where  the  property  was  on  account  of 
the  weather:  and  some  have  been  sustained  where 
the  statute  did  not  require  that  the  sale  should  be 
made  at  the  place  where  the  property  was. 

So,  a  sale  of  personal  property  was  invalid  where 
it  was  not  made  at  the  place  required  by  law. 

And  where  an  administrator  under  an  order  of 
court  sold  slaves  at  a  place  other  than  the  county 
seat,  and  the  order  of  sale  gave  no  such  authority^ 
under  Tex.  Dig.  art.  1057,  January  21, 1841,  provid- 
ing that  slaves  shall  l>e  sold  at  tbe  court-house  un- 
less an  order  of  the  oourt  be  had  to  sell  at  some 
other  place,  and  art.  1055  providing  that  sales  under 
an  order  of  the  probate  court  were  regulated  by  the 
law  governing  sales  under  execution.  Petera  v. 
Caton,  6  Tex.  564. 

And  where  an  administrator  with  the  will  an- 
nexed sold  a  slave  at  a  time  and  place  not  author- 
ized by  law,  although  the  will  provided  that  the 
property  should  be  sold  at  the  residence  of  the  tes- 
tator, and  that  tbe  probate  court  should  have  nr> 
authority  over  the  estate.  The  statute  provided 
how  sales  by  an  administrator  should  be  made. 
Tippett  V.  Mize,  30  Tex.  86L  94  Am.  Dec.  813. 

And  where  an  execution  sale  of  chattels  wa» 
made  in  the  absence  of  the  goods,  and  Gould's 
(Ark.)  Dig.  chap.  99,  ii  8808,  8803,  provided  that  the 
goods  should  be  present  for  tbe  inspection  of  the 
bidders,  when  tbe  officer  ahould  expose  at  publia 
sale.    Kennedy  v.  Clayton,  29  Ark.  270. 

And  where  under  an  execution,  a  sale  of  bticka 
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ipectire  counties,  not  at  the  chancer?  clerk's 
offices,  which  may  or  may  not  be  at  the  court- 
houses. In  the  case  at  bar  the  chancery 
clerk's  office  was  not  at  the  court-house.  As 
said  by  the  supreme  court  of  Qeorgia  in  Lang- 
wffrthy  ▼.  Peathenton,  65  Oa.  167.  ''It  ought 
Dot  to  have  been  at  the  clerk's  office,  .  .  . 
that  was   •    •    •    in  no  sense  the  court-house, 


for  it  does  not  appear  that  an^'  court  ever  wna 
held  there."  A  court-house  is  a  house  where 
courts  are  held,  and  ''at  the  courthouse'* 
has,  in  the  leirislatioo  and  decisions  of  this 
state,  a  crystallized  and  settled  meaning  in 
this  connection,  and  means  at  the  ^'buildinfc 
occupied  and  appropriated  according  to  law 
for  the  holding  of  the  courts."  This  court  has 


W8B  made  at  a  place  i  of  a  mile  distant  from  where 
they  were  situated.  and2  Ind.  Rev.  Sia^.  187S,  ohap. 
2U,I  469  required  that  peisonal  property  should 
ootbe  sold  anleas  it  was  present  and  subject  to  the 
rieir  of  those  actendioff  the  sale.  Murphy  v.  Hill, 
nind.iaL 

And  where  a  constable  under  an  execution  sold 
a  hog  io  a  pen  some  200  rods  distant  and  out  of 
dirlitor  the  plaoe  of  sale,  and  lod.  Scat.  (8  Gavin  & 
H.  2SQ.  6  4B0>  req  utred  that  personal  property  should 
not  be  sold  unlees  present  and  subject  to  view. 
Property  100  rods  from  and  not  in  slirht  of  it  Is  not 
lohject  to  view.    OaskiU  v.  Aldrich,  41  Ind.  888. 

And  where  under  execution  persooal  property 
wns  adrertiaed  to  be  sold  at  or  near  the  plamtlff^s 
dweiiing  house  and  was  sold  at  least  OO  rods  from 
that  place,  and  the  statute  required  that  the  prop- 
erty should  he  sold  at  the  time  and  place  of  notice 
and  at  a  public  place.  Hall  v.  Kay,  40  Vt.  676, 94  Am. 
Dec.  440. 

And  where  peisonal  property  was  taken  In  eze- 
cotioo  at  one  place  and  sold  at  another  place,  and 
the  officer  was  liable  as  a  trespasser  under  Ver- 
mont laws  requiring  that  the  notice  should  be 
posted  at  some  public  place  in  the  town  where  the 
goods  were  taken,  and  that  they  should  l)e  sold  at 
Nich  public  place,  and  repealing  the  act  of  1889  re- 
quiring notice  to  be  posted  on  a  sign  poet  and  sale 
to  be  made  at  that  place,    fivarts  v.  Burgess,  48  Vt. 

And  where  an  execution  sale  was  made  of 
ptedgeor's  Interest  In  a  sloop  which  was  not  pres- 
ent at  the  time  of  sale,  as  2  N.  T.  Bev.  Stat.  291. 2d 
ed.  9  28.  provided  that  no  personal  property  should 
be  exposed  to  sale  unless  the  same  was  present  and 
within  view  of  those  attending  the  sale.  Bake  well 
▼.  Ellsworth,  0  Hill,  484. 

In  Tiff  t  V.  Barton,  4  Denio,  171,  It  was  said  that 
Qoder  2  N.  Y.  Bev.  Stat.  867,'  providing  that  per- 
•ODal  property  should  not  be  sold  at  execution  sale 
QolesB  witbia  view  of  those  attending  the  sale,  the 
officer  should  declare  what  property  was  to  be  sold 
ud  point  it  out  l>efore  making  the  sale,  although 
tt  WB8  scattered  around  the  farm,  or  else  the  sale 
would  be  void. 

And  where,  under  execution,  a  constable  seized 
SBtallion  in  one  township  and  sold  him  in  another 
township,  and  the  statute  required  that  all  prop- 
erty sold  under  process  issued  by  the  Justice  of  the 
peace  should  be  advertised  and  sold  in  the  town- 
tbip  where  it  was  seized.   Paulson  v.  Hall,  89  Kan. 

And  where,  under  an  execution,  personal  prop- 
erty was  sold,  which  was  not  present  at  the  time  of 
the  sale.     Colims  ▼•  Montgomery,  2  Nott  &  M^C. 

«e. 

And  where  an  execution  levy  and  sale  was 
cade  of  personal  property,  more  than  a  mile  dis- 
tant from  the  place  of  lery  and  sale,  and  the  sher- 
iff did  not  even  see  the  property.  Bay  v.  Har- 
oourt,  19  Wend.  497. 

And  where  the  officer  levied  upon  a  mow  of  hay, 
and  sold  the  same  at  a  place  about  I  of  a  mile  dis- 
tant from  the  hay.    La  wry  v.  Ellis,  86  Me.  500. 

And  where  the  officer  under  an  execution  levied 
opon  **all  other  persooal  property  in,  about,  and 
oonneiHed  with  said  colliery,*^  without  having  even 
tone  down  into  the  mines  and  seen  the  property. 
Oirey  v.  Bright,  58  Pa.  84. 
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And  where  the  sheriff  sold  machinery  at  a  place 
6  miles  distant  from  the  place  in  which  the  property 
was  situated.  Cresson  v.  Stout,  17  Johns.  122,  8 
Am.  Dec.  873. 

And  where  the  sale  was  of  personal  property  and 
not  on  the  premises,  where  the  personalty  was  Mt- 
tmted  and  the  property  was  locked  up  m  a  build- 
ing.   Penney  v.  Earle,  87  Me.  107. 

And  where  an  execution  sale  was  made  of  f  umi> 
ture  in  a  hotel,  which  was  not  at  the  place  of 
sale  or  seen  by  the  sheriff  when  he  levied  upon  the 
hotel  and  furniture,  and  he  did  not  attempt  to  de- 
liver possession.  Newman  v.  Hook,  87  Mo.  S07, 90 
Am.  Dec  318. 

In  Linnendoll  v.  Doe,  14  Johns.  228,  it  was  said 
that  an  execution  sale  of  chattels  not  at  the  place- 
of  sale  was  Invalid. 

But  a  sale  of  personal  property  under  execution 
was  valid  where  the  property  levied  on  was  silver- 
ware and  was  sold  in  the  lobby  of  a  hotel  opening' 
into  the  room  where  the  goods  were  exposed,  and 
the  New  York  statutes  required  that  property  sold 
under  execution  should  be  open  to  the  inspection 
of  bidders.  Earle  v.  Gorham  Mfg.  Co.  2  App.  Div. 
480. 

And  where  the  furniture  of  a  hotel  was  sold  un- 
der execution  and  not  in  view  at  the  time,  and  was 
locked  in  the  rooms,  but  no  one  desired  to  inspect 
iL    National  Bank  v.  Sprague,  20  N.  J.  Eq.  180. 

And  where  a  constable  sold  25  acres  of  wheat  ad- 
vertised to  be  sold  at  the  schoolbouse  comers,  and 
the  sale  was  made  within  view  of  the  wheat  about 
86  rods  from  the  comers  at  a  point  from  which  the- 
constable  could  be  plainly  seen  by  all  persons  who 
might  come  to  attend  the  sale.  Perkins  v.  Spauld'. 
ing,  2  Mich.  157. 

An  tajunction  was  refused  against  a  sale  of  fix- 
tures at  the  oourt-house  under  a  mortgage  foreclo- 
sure.as  La.  Code  Prac.  art.  888,  providing  for  thesale- 

f  movables  at  the  place  where  seized,  did  not  ap- 
ply.   Walker  v.  Villa vaso,  26  La.  Ann.  42. 

A  sale  was  %alld  where,  under  an  execution,  a 
sale  of  blacksmith's  tools  was  advertised,  and  at 
the  sale  a  demand  was  made  for  a  view  of  the  goods* 
and  the  det*e;)dant  objected  but  the  constable  ad- 
journed to  tne  blacksmith  shop,  a  distance  of  more 
than  a  mile  from  where  the  auction  commenced, 
and  then  sold  the  tools  to  the  highest  bidder.  The 
constable  had  the  discretion  to  adjourn  the  sale. 
Tinkom  v.  Purdy,  6  Johns.  846. 

And  where  the  levy  was  upon  a  bam  building* 
and  on  account  of  the  inclement  season  of  the  year 
the  sale  was  made  at  an  office  f  of  a  mile  distant 
and  not  visible  from  the  barn.  Me.  Bev.  Stat, 
chap.  84.  •  6,  allowed  an  adjournment  to  any  place> 
in  the  same  town,  and  there  was  no  distinction 
whether  the  place  was  fixed  In  the  first  instance  or 
adjourned  to  another  place.  (This  case  was  no- 
ticed as  an  exceptional  one  in  Lawry  v.  Ellis,  8& 
Me.  500.)    Phillips  v.  Brown,  74  Me.  549. 

And  where  the  execution  sale  of  a  house  was 
made  more  than  ^of  a  mile  from  the  house,  and 
coutd  not  be  seen  by  those  present  at  the  sale,  but 
it  was  described  to  the  persons  then  and  there.  It 
might  have  l)een  set  aside  by  the  defendant  in  th» 
execotion.  or  possibly  by  some  creditor,  but  not 
by  tbe  owner  of  the  land.  Foster  v.  Mal>e,  4  Ala- 
402,  87  Am.  Dec.  749. 

And  where,  under  an  execution,  a  building  wa* 


«6 


MiSSISaiFFI  SUPBBMS  COUBT. 


QO  legUlfttive  power.  It  is  as  much  its  sol- 
emn duty  to  enforce  the  law  as  written,  when 
that  law  is  clearly  expressed,  as  that  of  the 
humblest  citizen  of  this  commonwealth.  It 
would  be  a  manifest  perversion  of  its  con- 
stitutional functions  to  read  into  a  statute 
clearly  written  a  meaning  at  war  with  the 
plain  and  manifest  significance  of  the  terms 
used  In  the  context,  due  regard  being  had  to 
the  subject-matter  being  treated.  The  law 
requiring  boards  of  supervisors  to  meet 
&t  the  court-house  is,  for  most  obvious  rea- 


sons, pre-eminently  vilae.  That  law  this 
court  must  administer  as  written,  and  not 
bend  to  suit  exigencies  of  varving  cases,  or 
to  save  from  results,  however  hard,  brought 
about  by  the  inexcusable  negligence  which 
fails  merely  to  open  the  Code,  and  read  what, 
when  read,' is  too  clear  to  need  any  construc- 
tion. Members  of  boards  of  supervisors  should 
read  at  least  so  much  of  the  Cod^  as  relates 
to  their  duties. 
AffirfMd. 


Advertised  for  sale  and  the  officer  adjourned  the 
«ale  to  a  different  time  and  to  a  plaoe  some  3  miles 
oistant,  and  tbe  statute  did  not  require  tbe  goods 
to  be  sold  in  tbe  town  wbere  seized.  Russell  v. 
BIchards,  11  Me.  371, 86  Am.  Dec.  532. 

And  where,  under  an  execution,  a  building  was 
«old  that  was  some  distance  from  'the  place  of  sale. 
It  was  said  tbat  ordinarily  property  should  be 
present  where  tbe  sale  takes  place,  but  when  not 
present  tbe  sale  will  not  be  absolutely  void  in  all 
-cases.  Some  states  hold  all  such  sales  void.  Eads 
V.  Stephens,  68  Mo.  00. 

In  Kean  v.  Newell,  1  Mo.  754,  U  Am.  Dec.  821,  a 
«heriff*s  sale  of  chattels  was  sustained  where  the 
property  was  not  present  at  the  time  of  sale,  as 
no  particular  mode  was  pointed  out  in  the  statute 
for  makingr  sheriff^a  sale. 

A  sale  was  irregular,  but  not  void,  wbere  a  con- 
•stable  went  to  another  county  and  there  was  ap- 
pointed a  special  deputy  and  made  a  levy  and  then 
took  the  property  back  to  his  own  counly  and 
there  sold  it,  and  it  was  claimed  that  Ala.  Code, 
%  3687,  required  the  sale  to  be  made  In  the  county 
of  the  defendant's  residence.  Street  v.  McCierkin, 
17  Ala.  680. 

VIII.  At  tnutees'*  saJes. 

A  sale  under  a  deed  of  trust  must  be  made  at  the 
place  required  by  such  deed,  but  if  tbe  deed  is 
«ilent  as  to  the  place  of  sale,  an  adjournment  to 
Another  place  will  not  invalidate. 

The  official  action  of  a  trustee  was  valid  and  au- 
thorized where  tbe  deed  of  trust  required  thp  sale 
to  be  made  at  tbe  court-house  door,  and  the  sale 
was  made  at  the  door  of  a  building  appropriated 
by  a  special  order  of  the  county  court  for  court  pur- 
poses pending  repairs  in  thecourt-nouse  which  was 
In  a  dilapidated  condition.  Hambrigbt  v.  Brock- 
man,  60  Mo.  62. 

And  where  such  sale  was  made  at  tbe  ruins  of  the 
Borth  door  of  the  court-house  destroyed  by  flie, 
under  deed  of  trust  providing  that  sale  may  be 
made  at  the  north  door  of  the  court-house.  Waller 
V.  Arnold,  71  111.  8Ga 

And  wbere  the  same  was  made  at  a  different  door 
of  the  court-house  than  that  required  by  the  power 
but  at  the  usual  plaoe,  and  no  injury  was  shown, 
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and  no  objection  was  made  to  the  use  of  the  deed 
in  tbe  suit.    Hickey  v.  Bebrens,  76  Tex.  488. 

And  a  sale  by  a  trustee  was  valid  where  tbe  deed 
of  trust  was  silent  as  tu  the  plaoe  of  sale  and  the 
trustee  adjourned  the  sale  to  another  time  and 
place.  Richards  ▼.  Holmes,  69  U.  B.  18  How.  143,  Ifi 
L.  ed.  304. 

IX.  At  (odB  sales. 

Tax  sales  must  be  made  at  the  place  required 
by  law,  and  a  very  slight  departure  has  been  held 
sufficient  to  invalidate  the  sale. 

A  sale  was  invalid  If  a  county  treasurer  sold  land 
for  taxes  and  did  not  make  the  sale  at  tbe  time 
and  plaoe  required  by  law.  Park  v.  Tinkham,  S 
Ran.  615. 

And  a  tax  sale  was  Invalid  where  the  notice  did 
not  state  the  place  wbere  the  sale  was  to  be  made. 
Kan.  Laws  1869,  p.  238  (Tax  Lew  1868,  C  81),  required 
that  the  notice  by  the  county  treasurer  should 
state  that  the  sale  would  be  made  at  his  office. 
Fairbanks  v.  Williams,  24  Kan.  16;  Corbin  v.  Youuk. 
Id.  108:  Kussell  v.  Hudson,  Id. 671. 

And  wbere  the  tax  sale  notice  named  the  front 
door  of  the  court-house  as  the  place  of  sale  instead 
of  at  the  treasurer's  office  as  required  by  Kan.  Gen. 
Stat.  1868.  p.  1046,  S  81,  although  at  the  time  of  sale 
the  treasurer's  office  was  undergoing  repairs,  and 
the  treasurer  bad  temporarily  removed  t»  a  room 
in  another  building  at  which  place  the  inle  wa« 
made,  and  it  was  not  shown  that  the  regular  office 
of  the  treasurer  was  in  tbe  court-house,  althoufrb 
Kan.  Gen.  Stat.  1868,  •  178,  required  every  county 
officer  to  keep  his  office  at  tbe  county  seat  and  in 
tbe  office  provided  by  the  county,  or  at  such  place 
as  the  county  commissioners  should  direct.  Rich- 
ards V.  Cole,  81  Kan.  205. 

In  conclusion  it  may  be  said  that  the  general  rule 
Is  tbat  under  mandatory  statutes  requiring  an  act 
to  be  performed  at  a  certain  place,  or  autbonzing 
an  officer  to  perform  acts  in  a  certain  county  or 
district,  acts  performed  In  other  places,  counties, 
or  districts  will  be  invalid. 

Matters  in  regard  to  the  place  where  deeds  should 
be  acknowledged  are  omitted  from  this  note,  for 
t  reatment  in  a  separate  note  on  tbat  topic     L  T. 
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1.  An  act  establiBhlngr  for  a  0001117  an 
additional  eonrt  to  sit  at  a  place  otber  than 
the  oountj  seat  cannot  he  wt  aside  because  of 
tbe  iDooDvenience  of  having  two  courts  holding 
tbeirsesrions  at  different  places. 

%  In  T**^*^— 1»  the  legislature  may  require 
courts  to  tit  at  places  other  than  the  county 

seats. 

3.  A  Uw  establishinflr  'an  addiUonal 
eowrt  tor  &  connty  does  not  provide  for  the 
punishment  of  crimes  and  misdemeanors,  for 
cbADKloB  the  venue  io  civil  cases,  or  for  remi- 
lattnv  county  or  township  business  within  a  con- 
stitutional provision  forbidding  special  statutes 
upon  such  subjects. 

4.  A  prowlslon  that  a  court  ohall  hold 
its  aeflsions  in  the  town  or  cit  j-  csontala^ 

In^  4*000  or  more  inhabitants  otber  than  the 
county  seat,  In  each  of  certain  specified  counties, 
Mifflciently  designates  the  place  for  holding 
court  if  only  one  such  place  actually  exists  In 
esch  county  specified. 

4(.  Coorts  in  addition  to  cirenit  eonrtSy 

vhether  inferior  to  or  concurrent  with  them  In 
Jurisdiction,  may  be  establlsbed  in  Indiana  under 
theeottstltutlona]  amendment  of  March  li,  1B8L 

(Mcrch  24. 1890.) 

APPEAL  by  plaint  iff  from  a  Jud^meDt  of 
tbe  Circuit  Court  for  Lake  County  in  fa- 
Tor  of  defendant  in  a  proceeding  brought  to 
€Djoin  the  payment  of  certain  bills  incurred  by 
AQ  order  of  ibe  Superior  Coart  of  Lake  County. 
Afitmed. 
Tbe  facta  are  stated  in  tbe  opinion. 
Matn.  Mefilahan  St  Meeker*  for  appel- 
lant: 

Tbe  act  Is  unconstitutional  for  tbe  reason 
that  it  attempts  to  provide  for:  the  punishment 
ot  crimes  and  misdemeaDors;  regulating  tbe 
practice  in  the  courts  of  justice;  changing  tbe 
venue  in  ciyil  and  criminal  cases;  regulating 
county  and  township  business,  by  special  and 
local  legislation  in  violation  of  g  22,  art.  4,  of 
the  Constitution  of  this  state. 

In  construing  tbe  constitutionality  of  a  stat- 
ute tbe  courts  will  take  into  consideration  tbe 
practical  construction  given  to  existing  stat- 
utes by  the  public  and  by  tbe  different  brancbes 
of  tbe  government 

We  mnst  read  tbe  Constitution  In  tbe  ligbt 
of  tbe  judicial  biatory  of  tbe  state. 

BiparU  Tatelei,  4S  Tez.  468. 

Tbe  Constitution  recognizes  tbe  county  aa  a 
^it  and  forbids  its  division  for  legislative  or 
Jiidicial  purposes. 

Bum's  Rev.  Stat.  1884^  §g  102.  1«3;  CZrni  v. 
Stale,  88  Ind.  418. 

Prior  to  and  at  tbe  time  wben  tbe  nortbwest 
territory  was  organized,  and  for  years  tbereaf- 

NoDL-fior  plaoes  at  which  oourts  or  ofBoers 
<tt7  lavfoliy  ejt»  see  also  nots  to  Harris  v.  State, 
i>olsn  (Min.)  ante,  W. 


ter,  tbe  most  important  and  in  fact  tbe  only 
county  business  was  tbe  business  transacted 
by  and  with  tbe  courts. 

Tbe  laws  of  tbe  territory  of  Indiana  required 
that  all  tbe  courts  of  general  Jurisdiction 
should  be  bold  at  tbe  same  place. 

Ind.  Terr.  Laws  1801,  p.  21,  §  14. 

Tbe  court  of  common  pleas  was  required  to 
be  held  at  tbe  same  place  where  tbe  general 
quarter  sessions  was  beld. 

Acts  1805,  p.  16. 

Circuit  courts  were  created  and  required  to 
be  held  at  the  same  place  where  the  court  of 
common  pleas  was  required  to  be  beld. 

Acu  1806,  p.  26. 

As  each  new  county  was  created  a  perma- 
nent seat  of  justice  was  provided  for  in  each 
county,  where  tbe  "circuit  court  and  all  otber 
courts  of  the  county  shall  meet  and  be  bolden." 

Acts  1808,  p.  18;  Acts  1824.  pp.  109,  111, 
113;  Acts  1810,  pp.  14.  21,  79. 

Tbe  clerk  of  the  circuit  court  shall  keep  bis 
office  at  tbe  county  seat. 

Rev.  Stat.  1848,  p.  658,  S  44. 

An  act  regulating  tbe  mode  of  doing  "county 
business"  in  tbe  several  counties  of  this  state, 
approved  January  19, 1881,  provided  that  "tbe 
circuit  courts  In  counties  wbere  courthouses 
shall  not  have  been  erected  sball  be  bolden  for 
tbe  time  being  at  the  place  designated  by  law 
or  selected  by  tbe  court," — thus  io  so  many 
words  saying  that  tbe  place  of  holding  courts 
was  a  matter  of  public  business,  and  that 
where  cour^ bouses  had  already  been  erected, 
the  courts  should  be  held  there. 

Rev.  Stat.  1881,  p.  129;  Rev.  Stat.  1888,p.  150. 

The  provisions  of  tbe  act  are  void  and  un- 
constitutional wherein  it  attempts  to  make  the 
clerk  of  the  circuit  court  the  clerk  of  a  court 
located  at  a  point  other  than  tbe  county  seat, 
and  requiring  him  to  keep  and  maintain  such 
office  and  attend  the  sessions  of  such  court. 

Burns's  Rev.  Stat.  1894,  §g  2188,  5886,  7888, 
7980. 

The  legislature  has  no  constitutional  power 
to  provide  by  law  tbat  a  court  of  general  Juris- 
diction may  be  held  at  a  place  designated  In 
tbe  act  which  is  not  tbe  county  seat. 

White  County  Cornn,  v.  Gwin,  186  Ind.  568, 
22  L.  R.  A.  402;  Ccmiter  v.Boutt  County  Comr$. 
9  Colo.  259:  Rev.  Stat.  1894,  g  5576. 

Tbe  judicial  powers  of  the  state  sball  be 
vested  in  a  supreme  court,  in  circuit  courts, 
and  in  such  other  courU  as  tbe  general  assem- 
bly may  establish. 

Const,  art.  7,  §  1. 

The  circuit  court  sball  consist  of  one  Judge. 

Const,  art  7,  §  8. 

The  state  shall  from  time  to  time  be  divided 
into  Judicial  circuits;  and  a  Judge  for  each 
circuit  shall  be  elected  by  tbe  voters  thereof.. 

Const,  art.  7,  §  9. 

Tbe  legislature,  in  creating  tbe  court  in  ques* 
tlon,  went  far  bevond  its  constitutional  power. 

McGregor  v.  Bayliee,  19  Iowa,  48;  Ex  parts 
Prite,  9  Iowa,  80;  State,  HugKUtt,  v.  Hughee, 
104  Mo.  459. 

The  method  of  Issuing  executions  and  r^ 
tumingand  recording  them  renders  tbe  act  void. 

Seianer  v.  Eurk,  50  Ind.  424. 


ISDIAVA  BCFREMK  CoimT. 
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Tbe  legttiatore  has  provided  by  a  geoeral 
law  tliaiUieclerk  tJiall  keep  tbe  reoordB»  books, 
ttod  papen  perUiDiog:  to  bis  office  at  tbe  court- 
boofe  at  tbe  coanty  seat. 

Giaotiog  tbat  tbe  act  io  question  repeals  tbe 
general  law  in  so  far  as  it  requires  tbe  derk  to 
keep  bis  office  at  tbe  county  seat,  we  then  bave 
a  law  applicable  to  two  counties  in  tbe  state, 
repealing  a  ^ceneral  law.  and  in  tbose  two  coun- 
ties rejiruUting  tbe  practice  in  courts  of  justice, 
and  regulating  county  and  townsbip  affairs  in 
tbose  two  coumiea. 

County  business  must  be  regulated  hv  a  gen- 
eral law.  Tbe  term  ''business"  as  employed  in 
tbe  Constitution  signifies  tbe  conduct  of  tbe 
usual  affairs  of  tbe  corporation  and  tbe  conduct 
of  sucb  affairs  as  commonly  engage  tbe  atten- 
tion of  tbe  county  officers. 

Mount  ▼.  ^(e,  Bkhey,  90  Ind.  29,  46  Am. 
Rep.  192. 

Meitrt.  J.  W.  Yooehe  and  T.  S.  Faneher 
also  for  appellant. 

Mesgn.  William  Johnatoii  and  W.  B. 
ReadlBg  for  appellee. 


McCabe»  J.,  delivered  tbe  opinion  of  tbe 
court: 

Tbe  appellsnt,  a  taxpayer,  sued  tbe  appellee, 
as  treasurer  of  Lske  county,  to  enjoin  bim 
from  paying  certain  bills  incurred  by  tbe  order 
of  tbe  superior  court  of  Lake  county.  Tbe 
circuit  court  sustained  a  demurrer  to  the  com- 
plaint for  want  of  sufficient  facts,  and  judg- 
ment for  sppellee  was  rendered  upon  the  de- 
murrer. This  ruling  is  assi^Ded  bere  as  the 
only  error  complained  of.  The  reason  urged 
in  support  of  tbe  alleged  error  assigned  is  tbat 
tbe  act  of  the  legislature  creating  said  court  is 
unconstitutional  and  void.  Acts  18115,  p.  210. 
Tbe  most  of  the  arguments,  however,  adduced 
against  this  act,  are  sucb  only  as  should  have 
been  addressed  to  tbe  legislature  before  it 
passed.    Tbe  court  is  to  consist  of  a  single 

Judge,  and  is  created  for  tbe  three  counties  of 
jake.  Porter,  and  Laporte,  and  is  given  origi- 
nal concurrent  jurisdiction  with  the  circuit 
court  in  each  county  in  all  civil  actions  except 
where  the  title  to  real  estate  shall  be  involved, 
and  in  tbe  probate  of  wills,  settlement  of  de- 
cedents' estates,  and  guardianships,  which  nre 
left  in  tbe  circuit  court;  and  also  it  is  given 
concurrent  jurisdiction  with  tbe  circuit  court 
in  misdemeanors. 

Much  is  said  in  appellant's  brief  about  tbe 
Inconvenience  in  having  two  courts  in  each  of 
tbe  counties  of  Lake  and  Laporte,  holding 
tbeir  sessions  in  different  places;  tbe  circuit 
court  at  tbe  county  seat,  and  the  superior  court 
in  Ijake  at  Hammond,  and  in  Laporte  at  Mich- 
igan City.  If  the  legislature  failed  to  heed  this 
argument  while  tbe  bill  for  the  act  was  pend- 
ing before  it,  tbe  only  remedy  is  to  elect  a 
better  legislature  next  time.  But  it  may  be 
tbat  tbe  argument  furnished  by  the  inconven- 
ience to  the  inhabitants  of  a  city  of  10,000 
compelled  to  travel  15  or  20  miles  to  at 
tend  to  every  matter  of  business  in  court, 
both  great  and  small,  was  deemed  by  tbe  les- 
islature  sufficient  to  outweigh  tbe  other  matter 
of  inconvenience  mentioned.  Be  that  as  it 
may,  we  cannot  revise  their  judgment  unless 
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tbe  act  is  in  conflict  with  some  provision  of 
tbe  Constitution. 

It  is  urged  tbat,  as  tbe  law  required   the- 
OGurta  to  be  held  at  tbe  county  seat,  this  act 
requiring  the  superior  court  in  Lake  and  La- 
porte counties  to  be  held  awa^r  from  the  county 
seat  is  vokl,  and  counsel  cite  m  support  thereof 
White  Cauniif  Comu.  v.  QrHn,  184  Ind.  562, 
22  L.  R  A.  402.    That  case  holds  that,  though 
there  was  no  statute  in  existence  expressly  re 
quiring  tbe  circuit  courts  to  be  held  at  the 
county  seat,  yet  tbat  long-continued  usage  in 
holding  sucb  courts  at  tbe  county  seals  ex- 
clusively was  a  practical  construction  of  exist 
ing  statutes  on  the  subject,  and  was  equal  to 
positive  law  tbat  such  courts  should  and  could 
only  be  lawfully  convened  at  the  county  seat 
of  the  respective  counties.    There  was  no  in- 
timation in  tbat  case  that  any  constitutional 
provision  had  been  so  construed,  but,  on  tbe 
contrary,  it  was  expressly  held  tbat  tbe  Consti- 
tution made  no  sucb  requirement;  and  it  war 
not  therein  held  tbat  any  constitutional  pro 
vision  bad  been  so  practically  construed,  or 
was  capable  of  sucb  construction.     Tbe  law 
thus  held  in  that  case,  requiring  circuit  courts- 
to  be  held  at  tbe  county  seats,  was  nothing 
more  than  a  construction  of  a  series  of  legisla- 
tive acts.     Such  laws  are  subject  to  repeal  or 
modification  by  a  subsequent  legislature. 

It  is  next  urged  that  the  act  is  unconstitu- 
tionid  because  it  is  special  and  local,  in  viola- 
tion of  §  22,  art.  4,  of  the  state  Constitution, 
because,  as  is  claimed,  it  is  a  law  which  pro- 
vides for  the  punishment  of  crimes  and  mis- 
demeanors, for  cbao(;ing  the  venue  in  civil 
cases,  and  for  regulating  county  and  township 
business.  The  section  of  the  Constitution  re- 
ferred to  does  prohibit  local  or  special  laws 
upon  these  subjects.  That  tbe  act  in  question 
is  not  an  act  providing  for  tbe  punishment  of 
crimes  and  misdemeanors,  because  concurrent 
jurisdiction  with  the  circuit  court  over  misde- 
meanors is  conferred,  is  established  by  many 
decision^  of  this  court.  Comb9  v.  State^2^  Ind. 
98;  Anderson  v.  State,  28  Ind.  22;  Clem  v. 
Stats,  38  Ind.  418;  Ouetig  v.  StcOe,  06  Ind.  94, 
109,  32  Am.  Rep.  99;  Eitd  v.  StaU,  33  Ind. 
201 ;  Weit  v.  StaU,  Id.  204;  Ex  parte  Wiley,  8^ 
Ind.  546;  Cropsey  v.  Henderson,  68  Ind.  268; 
and  perhaps  other  cases.  Tbe  provisions  in 
that  act  as  to  practice  simply  make  the  rules  of 
practice  applicable  that  appl^  to  all  other 
courts,  except  in  those  mcidental  matters- 
peculiar  to  that  court  alone;  that  is,  it  provides 
for  separate  jury  commissioners  for  that  court, 
and  for  changes  of  venue  applicable  alone  to 
that  court.  But  such  incidental  matters  were 
beld  not  to  infringe  the  provisions  of  tbe  Con- 
stitution as  to  regulating  practice  in  courts  of 
justice  in  the  cases  last  referred  to,  and  that  waa 
also  held  in  Vickery  v.  Chase,  60  Ind.  461. 
Tbat  it  is  not  an  act  regulating  county  or  town- 
sbip business  is  established  by  tbe  recent  case 
of  Mode  V.  Beasley  (at  this  term)  143  Ind.  806, 
and  authorities  there  cited. 

Another  constitutional  objection  urged  by 
appellant  is  that  the  act  leaves  It  undetermined 
and  uncertain  as  to  the  particular  place  where- 
tbe  court  is  to  be  beld.  That,  however,  is  noi 
shown  to  be  a  violation  of  any  provision  of 
I  he  Constitution.    But,  if  it  were,  tbe  objec- 
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tion  fs  not  well  founded.  The  proTtsion  in 
thhi  "the  superior  court  shall  hold  its  sessions 
for  each  respective  county  In  the  town  or  city 
other  than  the  county  seat  of  each  respective 
coanty  containing  4.000  or  more  inhabitants 
according  to  the  return  of  the  census  taken  un- 
der and  oy  authority  of  the  XJoited  States  in 
the  year  1890."  There  is  a  proviso,  if  either 
county  should  not  have  such  a  town  or  city, 
the  court  is  to  be  held  at  the  county  seat  of 
such  county.  This  court  and  rather  courts  take 
Judicial  cognizance  that  Lake  and  Laporte 
counties  are  the  only  ones  in  the  district  that 
have  a  city  or  town  outside  of  the  county  seat 
with  such  a  population,  and  that  those  cities 
are  Hammond,  in  Lake  county,  and  Michigan 
City,  in  Laporte  county.  The  act  locates  the 
place  for  holding  the  court  in  Lake  couoty  at 
the  city  of  Hammond,  as  much  as  if  it  had 
been  named  in  the  act,  and  at  Michigan  City, 
in  Laporte  county,  as  if  it  had  been  named  in 
the  act  as  the  place  for  holding  the  court. 
Mode  y.  Beawley,  ntpra;  Praigg  v,  Weitem 
Patif^  8,  Co.  l&  Ind.  858.  In  Iowa,  under  a 
constitutional  provision  exactly  like  ours,  a 
law  was  upheld  providing  for  holding  the  cir- 
coit  court  outside  of  the  couoty  seat  a  part  of 
the  time.  Cooper  y.  MiUe  County ,  69  Iowa, 
856.  The  same  is  true  in  Missouri  and  Mich- 
t£«n.  1  Mo.  Rev.  Stat  1889,  p.  888.  §  8886; 
WhiXlon  y.  Ingham  County  Circuit  Judge,  61 
Mich.  508. 

Much  has  heen  said  hi  argument  that  the 
leinslature  could  not  create  another  court, 
which  it  is  claimed  is,  in  effect,  another  cir- 
cuit court,  in  the  same  territoir  which  is  oc- 
cupied by  one  circuit  court  already.  This 
court  felt  some  embarrassment  in  CUm  v. 
\  State,  supra,  on  that  question,  because  the  act 
to  Question  there  created  another  circuit  court, 
called  a  "oiminal  circuit  court,"  to  occupy 
the  same  territory  occupied  already  by  a  cir- 
cuit court.  But  this  court  got  over  the  diffi- 
culty by  holding  that  the  rame  given  was  not 
Important,  if  the  criminal  circuit  court  was  in- 
ferior to  the  circuit  court  already  in  existence, 
■nd  held  that  it  was  so  inferior.  This  seemed 
lo  be  required  by  the  Consiitation  as  it  the 


was.  It  then  provided  that  "the  judicial 
power  of  the  state  shall  be  vested  in  a  supreme 
court,  in  circuit  courts,  and  in  such  inferior 
courts  as  the  general  assembly  may  establish." 
Rev.  Stat.  1876.  p.  38  (Const,  art.  7.  §  1).  But 
all  embarrassment  was  taken  away  by  the 
amendment  to  that  section  of  March  14,  1881 
(Rev.  Stat.  1894,  §  181;  Rev.  Stat.  1881.  §  161). 
The  amendment  was  such  as  to  make  the  last 
clause  read,  "and  in  such  other  courts  as  the 
general  assembly  may  establish."  Such  courts 
need  not  now  be  made  inferior  to  the  circuit 
court,  and  the  amendment  was  doubtless  made 
to  meet  the  growing  wants  of  the  state.  But 
we  do  not  mean  to  say  that  the  court  created 
ly  the  act  was  not  inferior  to  the  circuit 
court;  but  only  mean  to  say  that,  if  it  were 
not  inferior,  there  would  still  be  no  constitu- 
tional objection  to  the  act  on  that  account. 
Though  the  act  is  strictly  local  and  special, 
yet,  as  it  is  not  on  a  subject  embraced  in  any  of 
the  subjects  enumerated  In  g  22,  art.  4,  of  the 
Conslitution,  and  as  §  28  of  that  article  left  it 
to  the  exclusive  determination  of  the  legisla- 
ture whether  a  general  law  on  any  other  sub- 
ject could  be  made  applicable,  the  determina- 
tion of  that  question  by  the  legislature  in  en- 
acting the  law  is  final  and  conclusive  upon 
the  courts.  Combe  v.  State,  Anderson  y.  State, 
Clem  y.  StaU,  Quetig  v.  State,  Ettel  y.  StaU, 
Wets  V.  State,  Ex  parte  Wiley,  and  Orvpeey  v. 
Henderson,  aupra;  Oentile  y.  StaU,  29  Ind.  409; 
Wiley y. Blufion,  111 Ind.152;  Viekery  v. Chase, 
supra;  State,  Pitman,  v.  Thicker,  46  Ind.  355; 
EeUy  y.  State,  First  Nat.  Bank,  92  Ind.  286; 
Johnson  y.  Welts  County  Comrs.  107  led.  15; 
EtansviUe  v.  StaU,  Blend,  118  Ind.  426,  4  L. 
R  A.  98;  StaU,  Terre  Haute,  v.  Kotsem,  180 
Ind.  484.  14  L.  R.  A.  566;  BeU  v.  Maish, 
187  Ind.  226;  Mode  v.  Beasley,  supra,  and 
authorities  there  cited;  Toung  v.  Tipton  County 
Comrs.  187  Ind.  828. 

It  follows  from  what  we  have  said  that  the 
act  in  question  is  not  unconstitutional,  and 
therefore  the  circuit  court  did  not  err  In  sus- 
taining the  demurrer  to  the  complaint, 

Thejudgm^t  is  qfflrmed. 
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1*.  A  special  depoaii  of  monej'  at  In* 

tsrest  with  a  savlnss  institution,  the  reffular 
depositon  In  which  are  stockholders,  must,  in 

HoTB.-On  the  question  when  a  deposit  is  special 
•0  that  the  title  remains  in  the  depositor,  see  twU 
to  Mutual  Aoci.  Aaso.  v.  Jacobs  (111.)  16  L.  R.  A.  610. 
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case  of  insolvenoy  of  the  institution,  be  repaid 
before  the  regular  depositors  are  entitled  to  a 
dividend  out  of  its 


8*  An  ai^reement  between  a  depoaltor 
'and  a  saTinn  bank  tbst  the  aooruiDg  semi- 
annual interest  shall  be  left  in  the  Institution  to 
draw  interest  as  new  principal  is  valid. 

8.  A  saving  institution  bae  power  to 
borrow  money* 

4.  A  savinfre  institution  wbieb  bas  re- 
eeiTod  and  appropriated  to  tbe  pnr- 
poses  of  its  business  a  special  deposit  under 
oircumstanoes  which'irave  tbe  stookholderB  every 
opportunity  to  know  of  the  transaotfon  must,  in 
case  of  insolvency,  return  it  before  the  stook- 
holderi  can  claim  any  of  its  araete,  wbether  it 
had  power  to  receive  tbe  deposit  or  not 
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APPEALS  by  InterveDers  from  an  order  of 
the  Circuit  Court  for  Washingtoa  County 
dismissing  their  petitions  filed  in  a  proceeding 
for  the  distribution  of  the  assets  of  the  Wash- 
ington County  Savings  Institution  which  had 
become  insolvent  and  had  been  placed  in  the 
hands  of  receivers.     Retersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Buchanan  Schlej'»  Ernest 
Hoffman,  and  William  H.  A.  Hamilton* 
for  appellants: 

The  regular  weekly  depositors  or  members 
of  the  institution,  as  they  are  made  by  the  by- 
laws adopted  in  pursuance  of  the'  charter, 
were  and  are  the  stockholders,  just  as  the 
holders  of  stock  certificates  are  the  stockhold- 
ers of  an  ordinary  bank. 

1  Morse,  Banks  &  Banking,  §  8;  2  Morse, 
Banks  &  Banking,  g  617;  Morawetz,  Priv. 
Corp.  g  891;  21  Am.  &En^.  Enc.  Law.  p.  720. 

The  petitioners  as  special  depositors  were 
creditors  of  the  institution,  as  holders  of  prom- 
issory notes  issued  by  it  would  be. 

Maryland  8av,  Inst,  v.  Schroeder,  8  Gill  & 
J.  110,  29  Am.  Dec.  529;  Beaver  v.  McQraih, 
50  Pa.  488;  Fells  Point  Sav.  Inst  v.  Weedon, 
18  Md.  327,81  Am.  Dec.  603;  Miller  v.  AusUn, 
54  U.  8.  1»  How.  229.  14  L.  ed.  124. 

In  case  of  insolvency  the  creditors  of  such 
an  institution  as  this  (a  quasi  partnership)  are 
to  be  preferred  to  the  weekly  depositors  (the 
members)  who  hold  the  position  of  stockhold- 
ers; but  the  court  is  asked  to  look  at — 

Stockton  ▼.  Meehaniet  &  L,  Sat,  Bank,  82 
N.  J.  Eq.  168;  8  Morse,  Banks  &  Banking, 
^  682. 

The  position  taken  by  the  court  below,  that 
the  issuing  of  the  certificates  of  deposit  for 
the  special  deposits  and  the  contract  made 
thereby  with  the  special  depositors  was  ultra 
vires,  is  manifestly  an  error  in  view  of  the 
provisions  of  the  by-laws. 

2  Morse,  Banks  &  Banking,  g  757;  OoffsweU  v. 
Bockingham  Ten  Cents  8av.  Bank,  59  N.  H.  45; 
West  V.  Errol,  58  N,  H.  288.      • 

Messrs,  Hy.  Kyd  Dougflas  and  William 
J.  Witsenbaoiier«  for  appellees: 

A  savings  bank  la  an  incorporated  agency 
for  receiving  the  moneys  of  depositors  in  small 
or  moderate  amounts  and  Investing  them 
merely  for  the  use  and  benefit  of  the  depositors, 
who  are  to  receive  the  advantage  thereof  in 
Just  proportion. 

Lewis  V.  Lynn  Inst,  for  8av.  148  Mass.  285, 
1  L.  R.  A.  785. 

All  the  funds  and  investments  of  a  savings 
bank  are  held  exclusively  for  the  benefit  and 
security  of  the  depositors.  To  third  persons 
the  corporation  can  incur  liabilities  in  contract 
or  in  tort,  for  which  the  funds  in  its  hands 
will  be  responsible.  But  to  the  depositors 
themselves  the  undertaking  of  the  corporation 
is  that  it  will  receive  and  combine  the  deposits, 
and  manage  and  use  them  to  the  best  practica- 
ble advantage  according  to  the  Judgment  of 
the  trustees,  and  give  to  the  depositors  in  Just 
proportion  among  themselves  the  benefit  of  the 
result  of  such  management.  There  is  no  abso- 
lute promise  to  repay  to  any  deiKwitor  the  full 
amouni  of  his  deposit  at  all  events. 

Etin  T.  Gary,  82  N.  T.  65,  87  Am.  Rep.  546. 
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The  funds  arising  from  the  several  classes  of 
depositors  have  been  indistinguishablv  mixed 
and  mingled  together,  so  that  among  the  assets 
in  the  hands  of  receivers  it  is  impossible  to  dis- 
tinguish what  part  thereof  represents  the  pro- 
ceeds of  the  special  deposit,  the  weekly  deposit, 
or  the  irregular  deposits.    The  case  is  analo- 

gous  to  that  of  a  conventional  trustee  having  in 
is  possession  funds  belonging  to  diverse  oestuis 
que  trust  who  has  intermingled  the  different 
funds  so  that  none  can  be  traced.  Upon  pro- 
ceedings before  an  insolvent  trustee  administer- 
ing the  assets  of  such  defaulter,  what  would 
be  the  canon  of  distribution  amonii^  them? 
Plainly  the  rule,  "Equality  is  equity." 

Stockton  V.  Meehaniet^  &  L.  8av,  Bank,  82  N. 
J.  Eq.  164;  Vail  v.  Newark  8av.  Inst,  Id.'  627; 
Mechanics^  8av,  Bank  v.  Granger,  17  R.  L  77; 
People  V.  MeeIianics*A  T.  8av.  Inst,  92  IT.  Y.  7; 
Morristown  Inst,  for  Sav.  v.  Roberts,  42  N.  J. 
Eq.  496;  Be  Newark  8av,  Inst.  28  N.  J.  Eq. 
552;  Osbom  v.  Byrne,  48  Conn.  155,  21  Am. 
Rep.  641;  Bunnell  v.  CollinsoiUe  8av.  InU.  88 
Conn.  203,  9  Am.  Rep.  880. 

A  corporation  has  no  other  powers  than  such 
as  are  specifically  granted,  or  such  as  are  neces- 
sary for  the  purpose  of  carrying  into  effect 
the  powers  expressly  granted. 

Lasiear  v.  National  Union  Bank,  52  Md.  124, 
86  Am.  Rep.  855. 

A  power  to  borrow  money  and  issue  debent- 
ures therefore  for  the  purpose  of  lending  it 
again  would  not  be  Implied  from  a  power  to 
receive  deposits-and  invest  the  same. 

Ourtis  V.  Leavitt,  15  N.  Y.  167;  Hood  ▼.  New 
York  dk  N.  R,  B.  Co,  22  Conn.  1;  Buffeit  ▼. 
Troy  dt  B,  B,  Co.  40  N.  Y.  176. 

Deposits  of  money  leoeived  from  depositors 
are  not  capital  stock  in  any  point  of  view. 

Bank  for  Savings  v.  Fldd,  70  U.  8.  8  Wall 
514, 18  L.  ed.  211;  Society  for  Sav.  v.  CoiU,  78 
U.  8.  6  Wall.  594. 18  L.  ed.  897. 

Savings  banks  have  no  capital  stock. 

State  V.  Oentflral  Sav.  Bank,  67  Md.  298. 

A  savings  bank  is  not  a  commercial  partner- 
ship; nor  is  it  an  artifical  being,  the  members 
of  which  have  property  interests  in  it;  nor  is 
it  strictly  eleemosynary.  Its  purpose  is  rather 
to  furnish  a  safe  depository  for  the  money  of 
those  members  of  the  community  disposea  to 
intrust  their  property  to  its  keeping. 

Huntington  v.  National  Sat.  Bank,  96  U.  8. 
888.  24  L.  ed.  777. 

There  is  an  essential  distinction  between  the 
members  of  the  corporation,  the  depoaitora, 
and  the  stockhdlders. 

Philadelphia  Sav,  Inst,  1  Whart  461;  0»m. 
y.  GUI,  8  Whart  228. 

A  corporation  cannot  by  its  laws  either 
abridge  or  enlarge  the  privOesea  conferred 
upon  it  or  upon  the  corporators  by  statute. 

Boone,  Corp.  §  69;  Kearney  y.  Andrews,  10 
N.  J.  Eq.  70;  Homer  v.  Qroskots,  88  Md.  628; 
Boyee  v.  Toweontcwn  Station  of  M.  B,  Church, 
46  Md.  861. 

Bryan*  J.,  delivered  the  opinion  of  the 
court: 

By  order  of  the  circuit  court  for  Washing- 
ton county,  in  equity,  receivers  were  ap- 
pointed for  the  Washington  County  8aylncs 
institution,  a  corporation.  The  questions  in 
the  present  appeal  arise  on  the  distrlbutioa 
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of  the  ufleta.  By  the  by-lawi  there  were 
three  cluaea  of  depositors, — weekly  deposi- 
tors, special  depositors,  and  dime  or  irregular 
depositors.  Weekly  depositors  were  those 
who  agreed  to  make  deposits  not  less  than  25 
cents  each  and  every  week.  Each  of  such  de- 
positors was  furnished  with  a  book  contain- 
ing a  daplicate  of  his  account,  and  a  copy  of 
the  by-laws  of  the  institution.  They  were  li- 
able for  fines  If  they  failed  to  make  their  de- 
posits at  the  proper  time,  and  they  were 
entitled  to  such  semiannual  dividends  as  the 
earnings  of  the  institution  should  Justify. 
These  dividends  were  to  be  declared  by  the 
president  and  directors.  They  were  also 
members  of  the  corporation,  and  entitled  to 
TOte  at  any  election  for  directors.  These 
provisions  were  made  by  the  1st,  7th,  10th, 
and  12th  sections  of  the  bv-laws.  The  7th 
section  also  declares  as  follows :  **  All  per- 
sons who  desire  may  become  special  deposi- 
tors for  a  definite  or  an  indefinite  period,  and 
receive  such  interest  on  their  deposits  as  the 
directors  of  the  institution  may  think  proper 
to  allow."  Dime  or  irregular  depositors 
were  permitted  bv  §§  15,  16,  and  17.  They 
were  allowed  to  deposit  at  any  time  any  sum 
not  less  than  one  dime,  and  they  were  al- 
lowed interest  on  their  deposits  at  the  rate 
of  3  per  cent  per  annum,  payable  semian- 
noally,  provide  such  deposits  should  have 
been  maae  six  months  previously  to  the  dec- 
laration of  dividends :  and,  after  having:  re- 
ceired  two  semiannual  dividends,  they  were 
allowed  certificates  of  deposit  bearing  4  per 
cent  interest.  The  assets  are  not  sufficient 
to  pay  all  of  the  depositors  In  fall.  It  then 
becomes  our  dutv  to  ascertain  the  order  and 
proportion  in  which  they  ought  to  be  paid. 
The  four  appellants  all  belong  to  the  class 
of  special  depositors.  Edwards,  in  Novem- 
ber, 1878,  deposited  $1,030,  and  received  a 
certificate  from  the  treasurer,  Taggart,  signed 
by  him  in  blsofiScial  capacity,  in  the  follow- 
ing form : 

Office  of  the  Washington  County  Savlcgs  Inc., 
Hagerstown,  ,    *.  ; 

November  20,  1873*. 
Received  from  Tryon  U.  Edwards  one 
thoiuand  and  thirty  dollars  on  special  de- 
posit, to  draw  interest  from  July  1st,  1873, 
at  the  rate  of  three  per  cent  semiannually, 
if  not  drawn  out  within  one  year. 

The  other  three  appellants  each  made  a  de- 
posit, and  each  received  from  the  treasurer  a 
certificate  of  deposit  in  substantially  the  same 
form,  with  the  exception  that  the  amounts 
and  rates  of  interests  were  different.  Here 
we  see  that  money  was  loaned,  to  be  repaid, 
with  interest,  when  required  by  the  lender. 
It  is  impossible  to  infer  from  the  transaction 
that  it  does  not  impose  the  responsibilities 
and  confer  the  rights  which  ordinarily  arise 
from  an  indebtedness.  On  the  other  hand, 
the  weekly  depositor  is  a  member  of  the  cor- 
poration. He  is  entitled  to  vote  at  any  elec- 
tion for  directors.  He  is  entitled  to  such 
semiannual  dividends  as  may  be  earned  by 
the  institution,  and  to  an  extra  dividend 
«veiT  third  Tear,  from  the  surplus,  if  the 
president  and  directors  think  it  proper  to 
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declare  one.  They  are,  in  fact  and  substance, 
the  stockholders  who  own  the  assets  of  the 
company.  When  the  company  goes  into 
liquidation,  it  is  easy  to  see  how  the  assets 
ought  to  be  distributed.  The  debts  must  be 
first  paid,  and  after  all  liabilities  are  dis- 
charged the  assets  must  be  distributed  among 
the  stockholders  according  to  their  holdings. 
In  other  words,  they  must  be  paid  over  to 
the  owners.  In  the  case  of  the  oeposit  made 
by  Mr.  Edwards  after  the  first  instalment  of 
interest  became  due,  it  was  agreed  between 
him  and  tho  treasurer  that,  if  he  would  let 
the  semiannual  amounts  of  interest  remain 
in  the  institution,  these  amounts  should  draw 
interest  as  new  principal.  There  was  noth- 
ins  objectionable  in  such  an  agreement  as 
this,  tie  had  a  right  to  draw  his  interest 
when  it  became  due,  and  he  had  a  right  im- 
mediately to  lend  it  lMu;k  to  the  institution. 
It  came  to  the  same  result  if  they  airreed  be- 
forehand to  adopt  this  plan  of  investing  the 
interest.  It  is,  in  fact,  the  usual  practice 
of  savings  banks,  which  are  conducted  on 
the  ordinary  plan,  to  place  the  interest  ac- 
crued on  the  deposit  to  the  credit  of  Uie  de- 
positor, as  principal,  for  the  purpose  of  draw* 
ing  interest,  subject,  of  course,  to  his  right 
to 'withdraw  it  from  the  bank  If  he  does  not 
wish  it  to  remain.  As  an  illustration  of  the 
legality  of  such  a  computation  of  interest, 
we  may  quote  from  Banks  v.  Jiedellan,  24 
Md.  68,  87  Am.  Dec.  604:  "Money  due  for 
Interest  may,  by  agreement,  be  changed  into 
principal  to  bear  interest  infuturo,  but  not 
otherwise."  Other  deposits  were  made  by 
Edwards  on  the  same  terms. 

It  has  been  argued  that  these  proceedings 
which  we  have  recited  were  beyond  the  pow- 
ers conferred  by  the  charter,  and  are  there- 
fore invalid.  This  institution  was  incorpo- 
rated by  the  act  of  1868,  chap.  85.  The  first 
section  gives  it  power  *'to  receive  and  make 
all  deeds,  transfers,  contracts,  convevances, 
and  grants  whatsoever. "  The  third  gives  the 
directors  power  to  elect  a  president  and  ap- 
point all  necessary  officers,  etc.  ;  to  provide 
ibt  t!^e  admission  of  members;  to  refulate 
the^  rhtiifner  of  raaking  and  receiving  depos- 
its; "to  pvovfd^  for  'Ihe*  investment  of  the 
funds  of  the' eoxpofatien;  St';.*;  U\  pass  all 
necessarv  by-laws,  eftj. »  ^Tndertbe'byUws, 
the  weekly  depositors  were  biddfe'raettiOeftS) 
and  the  deposits  were  received  from'thosiie- 
cial  depositors.  Even  if  there  had  been  no 
by-laws  authorizing  the  special  deposits,  it 
cannot  be  doubted  that  the  corporation  bad 
power  to  borrow  money,  and  issue  a  promis- 
sory note  or  other  stipulation  for  its  pay- 
ment. In  Booth  V.  Robinion,66  Md.  436,  it  was 
said  that  "  it  is  now  well  settled  that  corpo- 
rations, like  individuals,  mav  borrow  paoney 
for  the  conduct  of  their  affairs,  without  ex- 
press authority  therefor,  whenever  the  nature 
of  their  business  may  render  it  proper  ur  ex- 
pedient And  the  power  to  borrow  carries 
with  it  very  generally,  unless  expressly  re- 
strained, the  power  to  secure  the  loan  by 
mortgage."  In  Dans'  Case,  82  Md.  295,  it 
had  already  been  decided  that  a  building 
association,  without  express  authority  in  its 
charter,  had  the  power  to  issue  promissory 
notes  for  the  purpose  of  effecting*  a  loan,  or 
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of  turn i ailing  evidence  of  an  antecedent  debt. 
And  this  power  was  fully  recognized  in  Jack- 
%on  Y.  MyevM,  48  Md.  452,  and  in  Muth  t. 
Dolfield,  Id.  466.  But  it  seems  to  be  Tery 
unnecessary  to  discuss  the  extent  of  the  pow- 
ers granted  by  the  charter  in  this  respect. 
These  sums  of  money  were  received  by  the 
corporation,  and  appropriated  to  its  benefit, 
with  the  knowledge  of  the  stockholders,  and 
became  portions  of  the  fund  which  contrib- 
uted to  the  increase  of  their  dividends;  at 
least,  if  not  with  their  express  knowledge, 
under  circumstances  which  irave  them  every 
opportunity  to  know.  In  one  instance  the 
money  has  remained  in  the  possession  of  the 
corporation  for  more  than  twenty- two  vears, 
and'  in  all  that  time  the  interest  on  it  has 
been  regularly  credited  to  the  depositor  on 
its  books.  The  funds  of  the  corporation  are 
how  in  a  court  of  equity  for  distribution. 
If  they  are  not  paid  over  to  those  persons 
who  furnished  these  moneys  to  the  corpora- 
tion on  the  faith  of  an  express  promise  to 
repay,  most  certainly  great  wrong  and  injus- 
tice will  be  done.  We  will  see  whether 
such  an  anomaly  can  exist  in  jurisprudence. 
In  Maryland  Hospital  v.  Foreman,  29  Md. 
682,  it  was  said,  ''if  a  party  makes  a  con- 
tract with  a  corporation,  which  is  simply 
beyond  the  powers  of  the  latter,  he  may  re- 
cover back  the  money  paid  thereon,  whether 
the  contract  be  executea  or  executory. "  This 
was  an  action  at  law.  In  another  case,  which 
was  also  an  action  at  law,  the  doctrine  was 
stated  very  distinctly  in  its  application  to 
facts  similar  to  those  which  present  the  ques- 
tion before  us.  A  savings  bank  had,  in  ex- 
cess of  its  chartered  powers,  discounted  a 
promissory  note,  and  had  brought  suit  against 
the  indorser.  It  was  held  that  although  a 
corporation,  in  making  a  contract,  has  acted 
"in  disagreement  with  its  charter,"  yet  ''a 
party  who  has  had  the  benefit  of  the  agree- 
ment cannot  question  its  validity."  It  was 
declared  that  the  decision  proceeded  on  the 
principle  that  ''it  is  inequitable  to  permit 
one  who  has  received  the  proceeds  and  bene; 
fits  of  the  contract  to  repudiate  it  od  tb^ 
ground  that  the  corporatioq.fropii/iiCiiich*^ 
has  obtained  the  benejlt  faj^d  pet  P^^tV  ^  OK^e 
the  contract.  "••  4*^  .the*  banX'>  rig^it  of  re- 
covfry*wa3biQU8tftii2ed.;  Tkis  decision  wasap- 
pT(WQd»\^- Q^indn^Aged  People* 4  Home  v. 
Jla!ni74e\backer,  64  Md.  606.  In  this  last  case 
the*  contract  was  decreed  to  be  specifically 
executed  ;  it  being  held  that,  even  if  the  con- 
tract in  Question  were  ultra  vires,  the  defend- 
ants, under  the  circumstances  of  the  case, 
were  estopped  from  setting  up  such  defense. 
Other  courts  have  held  that,  although  the 
money  obtained  under  ultra  tires  contracts 
must  be  returned  to  the  party^to  whom  it 
rightfully  belongs,  yet  an  action  cannot  be 
maintained  on  the  contract  itself.  Among 
many  cases  of  this  kind,  we  may  mention 
one  in  189  U.  S.  69,  85  L.  ed.  68  (Central 
Transp.  Co.  y.  Pullman's  Palaee  Car  Co,), 
But  whether  an  action  is  brought  on  the  con- 
tract, or  the  equitable  grounds  which  show 
that  the  plaintiff  ought,  ex  ceqtio  et  bono,  to 
recover,  the  object  which  the  law  seeks  to  ac- 
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complish  is  the  same.     The  very 'I'igbt  de- 
gree in  which  any  technical  rule  will  be  per- 
mitted to  interfere  with  the  right  of  recovery 
is  shown  by  two  ca.ses  cited  in  Logan  County 
^at.  Bank  v.  Townsend.  189  U.  S.  76,  85  L. 
ed.  111.    The  court  comments  on  these  cases 
in  this  way :    "  In  Union  Nat.  Bank  v.  Mat- 
tfmDs,  98  U.   S.   621,  25  L.   ed.  188,  it  ap- 
peared that  a  national  bank  loaned  money 
upon  the  security  of  a  note  and  a  deed  of 
trust  of  lands,  both  of  which  were  assigned 
to  it.     The  statute  declared  a  national  bank- 
ing association  could  loan  money  *on  per- 
sonal security,'  and  could  purchase,  bold, 
and  convey  real  estate  for  certain  named  pur- 
poses, 'and  for  no  others, '  among  which  was 
not  included  the  securing  of  a  present  loan 
of  money  by  a  deed  of  trust  or  mortgage  on 
real  property.     The  court,  while  assuming 
that  the  statute,  by  clear  implication,  for- 
bade the  bank  from  making  a  loan  on  real 
estate,  refused  to  restrain  the  bank  from  en- 
forcing the  deed  of  trust.     The  decision  went 
upon  these  grounds :     That  the  bank  parted 
with  its  money  in  ^ood  faith ;  that  the  ques- 
tion as  to  the  violation  of  its  charter,  by  tid- 
ing title  to  real  estate  for  purposes  unau- 
thorized by  law,  could  be  raised  only  by  the 
government  in  a  direct  proceeding  for  that 
purpose;  and  that  it  was  not  open  to  the 
plaintiff  in  that  suit,  who  had  contracted 
with  the  bank,  to  raise  any  such  question  in 
order  to  defeat  the  collection  of  the  amount 
loaned.     If  any  doubt  existed  as  to  the  scope 
of  the  decision  in  that  case,  it  was  removed 
by  National  Bank  v.   Whitney,  108  U.  S.  99, 
26  L.   ed.   448,  where  it  was  held  that  the 
right  of  a  national  bank  to  enforce  a  mort- 
gage of  real  estate  taken  by  it  to  secure  in- 
debtedness then  existing,  as  well  as  future 
advances,  could  not  be  questioned   by   the 
debtor,  and  that  a  disregard  by  the  bank  of 
the  provisions  of  the  act  of  Congress  upon 
that  subject  only  laid  the  association  open  to 
proceedings  by  the  government  for  exercis- 
^^K  PPV^JS  not  conferred  by  law."     A  vast 
numoef  4n  decisions  upholding  the  general 
]}rrpdSple4ire  collected  in  Thompson  on  Cor- 
pdrstfons.     We  do  not  find  it  necessary  to 
quote  more  than  two  of  them:    ''Thus,  if  a 
corporation  has  executed  a  promissory  note 
for  a  consideration  which  it  has  received 
and  retained,  it  is  bound  to  pay  the  note, 
although  it  may  have  been  executed  in  fur- 
therance of  a  contract  iM^ich  was  ultra  vires. 
So,  a  corporation  cannot  avoid  its  obligation 
to  pay  money  which  has  been  loaned  to  it, 
and  used  by  It,  under  the  plea  that  in  bor- 
rowing the  money  it  exceeded  its  statutory 
power  to  contract  debts,  or  that  its  oflloen 
by  whom  the  loan  was  negotiated  were  not 
properly  authorized   in  the  premises."     5 
Thomp.  Corp.  §  6018. 

The  special  depositors  ou^lit  to  be  paid  in 
full,  according  to  the  tenor  of  their  contracts, 
in  priority  to  the  weekly  depositors.  Ed- 
wards is  to  receive  compound  interest;  and 
the  other  appellants,  simple  interest.  Aa 
the  order  of  the  court  below  was  contrary  tm 
this  result,  it  will  be  reversedi 
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1.  The  dlfferenoe  in  valoe  between  the 
price  paid  for  ao  article  and  the  marlcet  value 
of  a  aabstltuted  article  subroquentlj  delivered 
can  be  sued  for  and  recovered  back. 

^  An  Inspeetioii  b 7  the  pureluMer  does 
not  relieve  the  eeUer  of  a  epeeiile  kind 
of  materials  from  the  obUflracion  to  furnish 
articles  of  the  description  speolfled,  where  the 
minds  of  the  parties  have  not  concurred  in  sab- 
stitutinff  an  inspection  for  the  description. 

3.' A  eontraet  for  the  pnrehaee  of  steel 
•crap  conflieting^  of  elippinc^  and 
pnnehinn  from  the  steel  plates,  angles,  and 
beams  of  United  States  cruisers  is  not  satisfied 
by  the  delivery  of  different  materials  which  were 
not  cruiser  steel,  no  matter  what  their  quabty  or 
chemical  test  may  be. 

(June  18, 18B0.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Oommon  Pleas  in  favor  of 
^plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  breacn  of  contract  to  sell 
•certain  scrap  steel.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mes^B,  Steele*  Semmee*  *  Carey,  for 
appellant: 

All  warranty  of  quality  was  expressly  ex- 
-cluded  from  the  contract. 

Brantly,  Cont.  19;  Fini  Nat.  Bank  ▼.  Olark, 
^1  Md.  408,  48  Am.  Bep.  114;  WoMridge  v. 
Tiayer,  69  Md.  118. 

There  was  no  warranty  implied  from  words 
K)f  description. 

Crenshaw  v.  Stye,  62  Md.  146;  Potomac  8,  B, 
Co,  V.  Barlan  db  H,  Co,  66  Md.  47:  28  Am.  & 
Eog.  £nc.  Law,  p.  768;  Warren  Ulau  Works 
C4>.  V.  Keystone  Coal  Co,  65  Md.  552;  Camden 
Consol.  on  Co,  V.  SehUns,  59  Md.  81. 

No  subsequent  warranty  was  given  in  writ- 
ing, and  there  is  do  clear  parol  evidence  of 
-such  warranty. 

If  there  was  parol  evidence  of  a  warranty  it 
would  be  inadmissible  because  contrary  to  the 
-statute  of  frauds. 

Eieftelberyery,  JPCa^iley,  5  Harr.  &  J.  218, 
-9  Am.  Dec.  514;  Benteh  v.  Lonff,  27  Md.  188; 
Bafflnf  V.  Walker,  78  Md.  246;  Drury  v.  Toung, 
58  Md.  551,  42  Am.  Rep.  848:  BaltiTn&re  Per- 
manent Bldg.  dtL.  8oe,  ▼.  Smith,  54  Md.  187, 
39  Am.  Hep.  874:  Basehor  v.  Forbes.  86  Md.  166; 
Creamer  v.  Stephenson,  15  Md.  222;  Dorsty  v. 
Eagle^  7  Gill  &  J.  881;  Battur9  v.  SeUers,  6 
Harr.  &  J.  251. 

Tbe  subsequent  warranty,  even  If  In  writing, 
would  bave  been  void  because  without  consid- 
-eratioD. 

Benjamin,  Sales  (Kerr's  notes)  §  815;  28  Am. 
•A  Eng.  £nc.  Law,  p.  744. 

Messrs.  Brown  is  Bmne  and  Geor^^ 
Stewart  Brown,  for  appellee: 

The  contract  in  this  case  was  partly  In  parol 

Nora— For  implied  warrant  J  of  quality  In  sales 
Iv  deserlptkm,  see  naU  to  Murohle  ▼•  OomeU 
(lfssB.tUI..B.A.tfl 
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and  partly  contained  in  tbe  letters  set  out  In 
the  record.  The  question  as  to  what  was  tbe 
contract  was  therefore  to  be  determined  by  the 
jury. 

Eureka  Fertiliser  Co,  v.  BaUimors  Copper 
8,  dR  Co,  78  Md.  179;  Boberts  v.  BonaparU, 
78  Md.  191,  10  L.  R.  A.  689. 

When  tbe  vendor  sells  an  article  by  a  partic- 
ular description  it  is  a  condition  precedent  to 
bis  right  of  action  that  tbe  thing  which  he  de- 
livers or  offers  to  deliver  should  answer  the 
description. 

Benjamin,  Sales.  6th  Am.  ed.  Bennett's, 
P  600-603.  605;  Winsor  v.  Lombard,  18  Pick. 
60;  Osgood  v.  Letsis,  2  Harr.  &  G.  495,  18  Am. 
Dec.  817;  Broton  v.  Amhler,  66  Md.  d91;  Basin 
V.  Oonley,  58  Md.  59. 

The  action  of  appellant's  agents  and  em- 
ployees in  delivering  the  objectionable  mate^ 
rials  in  appellee's  absence  was  a  fraud  upon 
appellee,  and  whether  he  had  agreed  to  inspect 
the  material  or  not  the  appellant  is  responsible 
for  all  damage  caused  by  this  action. 

Camden  Consol.  Oil  Co.  v.  8ehlens,  59  Md. 
81,  48  Am.  Rep.  537. 

If  the  appellee  was  bound  to  inspect  tbe  ma- 
terial before  it  left  appellant's  vard  and  no 
claim  was  to  be  entertained  or  allowed  after 
tbe  scrap  left,  appellants  could  have  waived 
this  condition,  and  the  acts  of  appellants' 
agents  amounted  to  a  waiver  of  the  condition 
if  any  such  existed.  This  waiver  could  be  by 
parol. 

Allen  V.  Soteerby,  87 Md.  ilO;Kribs Y.Jones, 
44  Md.  896;  Maryland  F.  Ins.  Co,  v.  Ousdorf, 
48  Md.  506:  MeOrath  v.  Gegner.  Tl  Md.  881; 
Bagby  v.  Walker,  78  Md.  239;  2  Taylor,  Ev. 
§  1044. 

The  statute  of  frauds  has  no  application  to 
this  case;  the  contract  was  fulfilled  and  exe- 
cuted. 

Wtbsier  v,  Le  Comple,  74  Md.  249;  Crane  ▼. 
Oovgh,  4  Md.  888;  Browne,  Sut.  Fr.  5th  ed. 
1895,  §  116. 

Even  if  tbe  contract  were  within  tbe  statute, 
the  appellee  could  prove  that  the  written  con- 
dition (if  any  such  existed)  was  dispensed  with 
by  an  oral  agreement  for  a  substituted  per- 
formance. 

Browne.  Stat.  Fr.  $g  424-426,  428. 

Thomas  and  Bouldln  had  authority  to  waive 
the  inspection  snd  acceptance  of  tbe  scrap  be- 
fore it  left  appellant's  yard  (if  any  such  stipu- 
lation had  ever  been  agreed  to  by  appellee), 
and  they  did  waive  it. 

Santa  Clara  Min,  Asso.  v.  Meredith,  49  Md. 
889,  88  Am.  Rep  264;  Lamm  v.  Port  Deposit 
Homestead  Asso.  49  Md.  288, 88  Am.  Rep.  246; 
Western  Maryland  B.  Co,  v,  Franklin  Bank^ 
60  Md.  86;  Henderson  Bridge  Co,  v.  MeOrath^ 
184  U.  S.  260.  83  L.  ed.  miSaU  Uke  City  ▼. 
Hollister,  118  U.  8.  256,  80  L.  ed.  176;  Denver 
AR  O.B.  Co.  V.  .Harm,  122  U.  8.  597,  80  L. 
ed.  1146;  CoU  ▼.  Bines,  81  Md.  476,  82  L.  R. 
A.  455. 

MeSherry,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

This  suit  was  brought  to  recover  damages 
for  an  alleged  breach  of  contract  The  dec- 
laration contains  two  counts, — one  upon  the 
contract,  and  one  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff.    The 
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flnt  count  allegei,  in  tubstaooe,  that  the 
plalDtiff  purchased  from  the  defendant  ''all 
the  steel  scrap  in  the  shipyard  of  the  defend- 
ant, .  .  .  consisting  of  clippings  and 
punchings  from  the  steel  plates  and  angles 
and  beams  used  in  the  construction  of  the 
United  States  cruisers  built  by  said  defend- 
ant, "  and  that  the  defendant  was  to  load  the 
said  scrap  at  the  plaintiflF's  expense,  upon 
railroad  cars  on  scows  at  its  works ;  that  the 
defendant  agreed  to  furnish  clean  steel  scraps 
consisting  only  of  clippings  and  punching, 
from  the  steel  plates,  angles,  and  beams  of 
the  United  States  cruisers  built  bjr  it,  but 
that,  though  warned  by  the  plaintiff  not  to 
deliver,  or  to  mix  with  said  steel,  any  iron, 
copper,  or  other  scrap,  yet  the  defendant, 
without  the  plaintiff's  knowledge,  in  viola- 
tion of  its  agreement,  did  deliver  such  iron, 
copper,  and  other  scrap,  mixed  with  the  steel 
scrap,  whereby  the  steel  scrap  was  rendered 
unmerchantable;  that  relyins  on  the  con- 
tract, and  on  the  good  faith  of  the  defendant 
to  deliver  the  material  purchased,  the  plain- 
tiff, upon  presentation  of  an  invoice  from  the 
defenoant  for  357,700  pounds  of  steel  scrap, 
paid  the  defendant  the  sum  of  $2,674.75 ;  and 
that  the  plaintiff,  immediately  upon  discov- 
ering, after  the  delivery  of  the  material,  that 
the  defendant  had  wrongfully  mixed  iron, 
copper,  and  other  scrap  with  the  cruiser  steel 
scrap  purchased,  demanded  a  return  of  the 
money  paid,  and  asked  that  directions  be 
given  with  reference  to  the  disposition  to  be 
made  of  the  scrap;  but  that  the  defendant 
refused  to  return  the  money,  or  to  assume 
any  responsibility  as  to  the  goods,  whereby 
the  plaintiff  sustained  great  loss.  The  de- 
fendant pleaded  the  general  issue.  The  ver- 
dict and  Judgment  were  for  the  plaintiff,  and 
the  defendant  has  appealed.  Ther#is  but  one 
exception  in  the  record,  and  that  brings  up 
for  review  the  rulings  of  the  court  of  com- 
mon pleas  upon  the  prayers  for  instructions 
to  the  Jury. 

The  contract  sued  on  is,  according  to  the 
contention  of  the  appellant,  wholly  m  writ- 
ing, while  according  to  the  contention  of 
the  appellee,  it  is  partly  in  writing  and 
partly  in  parol.  Whether  it  be  the  one  or 
the  other  is  of  practically  little  consequence. 
If  wholly  in  writing,  it  is  evidenced  by  nu- 
merous letters  and  telegrams ;  and,  if  parti v 
in  writing  and  partly  in  parol,  it  is  evi- 
denced by  the  same  letters  and  telegrams,  and 
bv  interviews  between  the  agent  of  the  plain- 
tiff and  some  of  the  officers  and  employees 
of  the  defendant.  The  negotiations  opened 
July  19,  1H92,  with  a  written  inquiry  from 
the  plaintiff  to  the  defendant  as  to  whether 
the  latter  had  on  hand  and  for  sale  any  steel 
scrap,  anffle  or  plate  croppings,or  punchines. 
To  this  the  defendant,  which  is  a  shipbuild- 
ing company,  replied  the  following  oay  that 
it  nad  a  large  quantity  of  steel  scrap  left 
from  the  government  cruisers  that  it  haa  con- 
structed, and  that  this  scrap  was  first-class 
material.  Considerable  correspondence  then 
followed,  until  August  8.  This  correspond- 
ence related  to  the  price,  quality,  and  quan- 
tity of  the  material,  and  included  an  offer  at 
a  named  sum,  whldi  was  rejected,  but  sub- 
sequently a  price  was  agreed  on.    Through- 
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out  the  correspondence  and  the  interviews, 
the  material  negotiated  for   was  described 
and  understood  by  both  parties  to  be  scrap* 
from  cruiser  steel.    Two  of  the  United  States- 
cruisers,  the  Detroit  and  the  Montgomery, 
had  been  built  for  the  Federal  government  by 
the  defendant  at  its  yard  in  Baltimore.    The 
steel  of  which  the  hulls  of  these  vessels  were 
made  was  required  to  be  of  a  high  grade  and 
quality.  The  shearings,  clippings, and  punch- 
ings from  the  plates,  beams,  and  angles  used 
in  the  construction  of  the  cruisers  were  the- 
steel  scrap  which  the  plaintiff  agreed  to  pur- 
chase, and  the  defendant  agreed  to  sell.    Not- 
only  was  no  other  material  contemplated,  but 
all  other  and  different  material  was,  in  ex- 
press terms,  excluded. 

On  Auffust  2d  the  plaintiff  wrote  as  fol- 
lows :    **  I  now  confirm  having  made  the  pur- 
chase from  you  of  from  125  to  175  tons  steel 
scrap,  consisting  of  clipoings  and  punching^ 
from  the  steel  plates  ana  angles  used  in  the- 
construction  of  the  U.  S.  cruisers  built  by , 
you,  at  $16.50  per  gross  ton,  f.  o.  b.  cars  your 
works,  and  will  wait  your  confirmation  of 
the  sale.     Terms  of  payment  as  usual  in  sucl^ 
cases,  net  cash,  thirty  days.     We  will  send 
you  instructions  in  regard  to  shipment  within 
a  few  days,  and  would  be  glad  to  know  whei^ 
it  will  suit  your  convenience  to  load  up  th& 
scrap."    And  the  next  day  the  defendant  re- 
plied :    **  Yours  of  2d  to  hand,  and  contents 
noted.     In  reply,  we  respectfully  call  your 
attention  to  ours  of  2d,  wherein  we  say  the 
price  of  the  material  for  which  you  are  ia 
negotiations  with  us  is  $16.50  per  ton,  net. 
Of  course,  this  does  not  mean  that  we  shall 
load  it  on  the  cars,  which  we  do  not  propose 
to  do.     Neither  will  we  accept  other  than 
prompt  cash  payments  as  the  cars  leave  here 
loaded,  or  short- time  paper,    with  interest 
added  at  the  rate  of  6  per  cent  per  annum, 
indorsed  to  our  satisfaction.     These  are  the 
terms.     We  thought  you  understood  this  por- 
tion of  the  inquiries,  as  they  have  always* 
been  named.     These  two  points  accepted  by 
you,  and  the  material  is  yours. " 

Upon  the  receipt  of  this  letter,  instead  of 
replying  in  writing,  the  plaintiff,  who  is  ai» 
iron  merchant  doing  business  in  New  York, 
sent  his  brother,   John  B.   B.   Douglas,  to 
Baltimore,  to  settle  the  matter  and  to  con- 
clude the  negotiations.    When  Mr.  Douglas- 
reached  Baltimore  he  called  on  Mr.  Malster, 
tlie  president  of  the  defendant  company,  and 
they  discussed  the  proposed  terms  of  pur- 
chase, and  the  cost  of  moving  the  material 
from  the  company's  yard  to  the  wharf  for 
loading.     Mr.  Malster  had  described  the  steel 
scrap  as  "a  nice,  clean  lot."    Upon  examin- 
ing the  pile,  Mr.  Douglas  noticed  that  there 
was  a  considerable  amount  of  iron  pipe  and 
galvanized  iron  and  pieces  of  wrought  iron 
lying  on  the  pile,  and  to  this  he  took  excep- 
tion.    Mr.  Malster's  office  assistant  stated  io 
reply  t^at  there  was  but  a  small  quantity  of 
this  iron  in  the  pile,  and  that  it  was  so  en- 
tirely different  in  appearance  from  the  steel 
that  it  could  easily  be  kept  out  when  load- 
ing.    Upon  the  return  of  Mr.  John  Douglas 
to  New  York  the  plaintiff,  on  August  6» 
wrote  in  part  as  follows :    ''Confirming  con- 
versation with  your  Mr.  Malster  yesterdaj^ 
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relative  to  joar  fayor  of  third  instant,  I  will 
Uke  the  lot  of  punchings  and  clippings  from 
plates  and  angles  of  cruiser  steel  at  $16.50 
per  gross  ton,  where  they  lie.  Terms  cash  on 
presentation  of  bill  with  railroad  shipping 
receipt  attached.  We  will  pay  you  15  cents 
per  ton  for  loading  on  cars,  and^  if  we  ship 
by  lighter  or  railroad  float,  will  pay  10  cents 
per  ton  more  (25  cents  per  ton  in  all)  to  cover 
cost  of  cartage  in  your  yard,  and  loading  on 
lijchter  or  in  cars  on  float.  ...  In  load- 
ing the  scrap,  please  keen  out  all  the  light 
icrap.  such  as  sheet  or  galvanized  iron,  and 
iteel  or  pipe,  and  the  other  materials,  such 
as  turnings  and  borings.  I  wish  the  stocic 
loaded  free  from  all  such  materials  and  dirt 
and  earth,  as  my  customer  is  particular  in  re- 
gard to  this.  .  .  . "  To  this  letter  the  de- 
fendant on  August  8,  repl  led  as  fol  lows :  **  In 
reply  to  yours  of  6th  instant,  referring  to 
purchase  of,  material,  will  say :  We  accept 
your  proposition  to  sell  to  you  what  punch- 
mgs,  clippings,  or  shearings  from  plates, 
angles,  beams,  etc.,  we  have  from  cruisers, 
for  16.50  per  gross  ton,  as  they  now  lie  in 
our  yard,  and  you  to  pay  15  cts.  per  ton,  ad- 
ditional to  the  above-mentioned  figure,  for 
loading  cars  in  our  ysrd,  when  they  are  loaded 
upon  our  track.  Thus  far  your  proposal  is 
accepted. "  Then  followed  some  observations 
as  to  the  cost  of  loading,  and  the  letter  con- 
cluded in  these  words:  ** Furthermore,  we 
desire  you  to  send  some  one  familiar  with  the 
quality  of  such  material,  as  referred  to  in 
our  several  letters,  so  as  to  pass  upon  it  as  to 
quality ;  for  we  wish  you  to  take  notice,  and 
be  guided  accordingly,  that  there  shall  not 
be  any  rebate  on  the  said  ma^rial,  on  account 
of  light  weight,  dirt,  or  ouality  of  material, 
or  for  tiny  other  cause,  alter  having  left  our 
yard."  On  the  9th,  Douglas  replied.  Part 
of  his  letter  reads  as  follows:  ** Regarding 
my  sending  some  one  to  inspect  the  loading 
of  the  scrap,  it  is  not  very  convenient  for 
me  to  do  so  at  present,  and  I  do  not  think 
it  is  necessary  unless  you  choose  to  take  up 
60  arbitrary  a  position  as  to  compel  me  to  do 
io.  I  would  be  satisfied  to  accept  the  ma- 
terial as  represented  by  you, — ^that  it  is  the 
*punchings,  clippings,  and  shearings  from 
plates,  angles,  beams,  etc. ,  from  cruisers, ' — 
with  your  assurance  that  you  would  exercise 
every  care  that  no  other  material  is  shipped. 
Light  sheet  iron,  borings,  turnings,  etc.,  do 
not  come  under  your  description,  nor  would 
such  real  estate  as  miffht  be  shoveled  into  the 
cars  with  the  steel.  We  are  paying  you  high- 
enough  price  to  warrant  your  taking  some 
little  extra  care  in  this  respect,  and  will  be 
■atisfled  with  your  assurance  in  regard  to  it. 
It  will  be  impossible  for  any  one  to  accept 
a  lot  of  scrap  as  being  of  the  quality  repre- 
sented. We  know  what  the  requirements  of 
cruiser  steel  are,  and  presume  what  has  been 
delivered  to  you  has  passed  the  government 
inspection.  The  only  point  we  could  decide 
would  be  whether  what  you  loaded  on  the 
car  was  covered  by  the  terms,  *  punch  logs, 
clippings,  and  shearings  from  plates,  angles. 
beams,  etc.,'  and  in  my  opinion  it  should 
be  unnecessary  for  us  to  send  anyone  to  de- 
cide such  a  matter."  Getting  no  reply,  he 
again  wrote  on  the  16th,  and,  among  other 
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things,  stated :    **In  regard  to  sending  some 
one  to  inspect  the  loading  of  the  scrap,  as 
already  explained,  it  is  hardly  convenient  to 
do  so,  and!  would  prefer  to  leave  it  to  your- 
selves to  load  only  a  nice  lot,  which  would 
come  entirely  within  description,  and  so  be- 
a  means  of  lead  i  ng  to  further  busi  ness.    Ho w> 
ever,  if  you  could  arrange  a  day  for  load- 
ing,—say  Tuesday  or  'V^dnesday  of  next 
week,  when  we  could  have  a  float  in, — I 
would  try  to  have  some  one  on  hand  to  in- 
spect the  scrap.    If  these,  or  any  other  day, 
would  suit  you,  please  advise,  and  I  will 
endeavor  to  arrange  it."    Again  on  August 
7,  Mr.  Douglas  wrote  as  fol  Iowa :    **  Confirm- 
ing my  respects  of  yesterday,  we  can  arrange- 
to  take  delivery  of  the  scrap  alongside  lighter 
your  whaif,  and  will  pay  you  10  cents  per 
gross  ton  for  trucking,  in  addition  to  15  centa 
for  loading,  making  price  in  all  25  cents  per 
ton  for  delivering  scrap  from  where  it  Ilea 
to  alongside  fioat  or  lighter.     If  this  is  sat- 
isfactory to  you,  on  receipt  of  your  confirma- 
tion I  will  order  float  to  be  sent  in  on  any 
day. suitable  for  you,— say  Monday,  Tuesday, 
or  Wednesday  of  next  week,— and  will  have 
some  one  on  hand  to  inspect  loading,  so  as 
to  start  first  thing  in  the  morning,  and  have- 
it  go  right  along  without  further  delay.  *^ 
And  on  tne  following  day  the  defendant  re- 
plied to  the  letter  of  the  16th :    "  In  reply  to- 
yours  of  August  16  to  hand,  wherein  you 
state,  if  wo  will  load  the  material   (steel 
scrap),  and  cart  it  to  the  side  of  a  lighter, 
which  you  will  have  placed  at  our  wharf, 
you  will  pay  to  us  25  cents  per  gross  ton  for 
so  doing:     As  we  understand  It,  we  have- 
nothing  whatever  to  do  with  loading  the  scow 
or  flat      We  load  the  carts  with  the  scrap, 
and  haul  it  to  the  scow  or  flat,  where  we  un- 
load it  alongside,  or  as  near  as  we  can  get- 
to  the  flat.     For  this  you  will  pay  us  25  cts. 
per  gross  ton.     This  we  accept,  although  at 
a  loss  to  us  beyond  what  we  previously  agreed 
to.     But  it  must  be  understood  that  the  above- 
figure  does  not  include  the  loading  the  flat, 
or  doing  anything  other  than  above  stated, 
and  the  flat  to  be  placed  as  we  may  direct 
If  the  above  Is  your  offer,  you  can  commence- 
to  move  the  stock  at  any  time,  with  the  un- 
derstanding, however,  that  the  part  of  our 
letter  dated  August  8th,  referring  to  pay- 
ments for  the  said  stock,  is  in  full  force, 
and  the  acceptance  of  this  part  of  your  pro- 
posal shall  in  no  wise  vitiate  or  annul  that 
part  of  the  contract." 

On  August  23.  John  B.  B.  Douglas  arrived 
at  the  defendant's  shipyard  at  about  8  f.  ic. 
The  witness*  was  turned  over  to  Mr.  Malster'a 
assistant,  and  the  assistant  turned  him  over 
to  the  yard  foreman.  The  work  of  carting 
the  scrap  to  the  wharf  then  began.  The  wit- 
ness noticed  the  galvanized  Iron  and  other 
objectionable  material  on  the  pile  hauled  to> 
the  wharf,  pointed  it  out,  and  ic  was  removed 
and  placed  in  a  separate  heap.  On  the  fol- 
lowing day  the  hauling  to  the  wharf  and  the- 
loading  aboard  the  cars  on  the  scow  contin- 
ued, explicit  instructions  having  been  given 
by  John  Douglas  that  the  objectionable  scrap 
should  not  be  loaded.  Being  called  away. 
Mr.  Douglas  notified  the  yard  foreman  thai 
he  would  leave  for  Philadelphia;  and,  there 
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tMine  no  objection  to  his  going,  he  went, 
reljuig  upon  the  good  faith  of  the  defend- 
ant not  to  load  the  material  that  had  been 
rejected,  and  depending  on  the  understand- 
ing that  only  cruiser  steel  would  be  put  on 
the  can.  The  loading  from  the  wharf  to  the 
•cars  was  done  by  the  Baltimore  Storage  & 
Lighterage  Company.  The  Imrge  with  the 
loaded  care  left  the  defendant's  wharf  on 
August  81.  The  defendant  wrote,  inclosing 
invoice  and  receipt  of  the  lighterage  com- 
pany for  857,700  pounds  of  ** steel  scrap," 
and  the  next  day  the  plaintiflF  forwarded  his 
-check  for  the  amount  claimed  to  be  due.  On 
the  2d  of  September  the  defendant  returned 
■A  receipted  bill  for  the  same  number  of 
pounds  of  ''steel  scrap."  The  plaintiff  sold 
the  scrap  to  the  Latrobe  Steel  Worlds  of  Penn- 
sylvania. When  it  reached  Latrobe  in  the 
•cars  loaded  at  the  defendant's  yard,  it  was 
found  that,  of  the  total  159  tons  shipped,  89 
tons  were  cruiser  steel,  and  70  tons  were  not. 
By  reason  of  this  default  the  plaintiff  was 
•obliged  to  sell  the  70  tons  at  a  much  less 
sum  than  he  had  paid  for  it,  in  consequenco 
•of  which  he  incurred  considerable  loss.  On 
October  18  the  plaintiff  communicated  this 
result  to  the  defendant,  and  the  defendant, 
in  reply,  merely  referred  to  the  antecedent 
•correspondence.  To  recover  for  the  loss  thus 
sustained,  the  pending  suit  was  subsequently 
brought. 

Under  all  these  circumstances,  there  ought 
to  be,  and  we  think  there  is,*  no  serious 
<3ifflculty  as  to  the  law  which  should  govern 
this  case.  Without  going  into  a  specific 
•criticism  of  each  prayer  and  each  instruc- 
tion contained  in  the  single  exception  which 
the  record  briui^s  up,  a  general  statement 
•or  summary  of  the  law  upon  the  subject 
Involved  will  be  sufficient,  we  apprehend, 
to  show  that  there  is  no  error  suggested 
•of  which  the  appellant  has  the  slightest  rea- 
■flon  to  complain.  It  is  a  mistake  to  assume 
that  the  doctrines  applicable  to  warranties 
have  any  reference  to,  or  can  be  invoked 
in,  this  controversy.  The  contract,  whether 
treated  as  evidenced  alone  by  the  writings 
referred  to,  or  as  consisting  of  both  the  writ- 
ing and  the  parol  interviews,  is  obviously 
not  an  agreement  warranting  the  steel  scrap 
to  be  of  a  designated  or  prescribed  quality; 
but,  in  whichever  light  the  contract  may  be 
viewed,  it  is  impossible  to  escape  the  con- 
clusion that  it  was  an  agreement  for  the  pur- 
•chase  by  the  appellee,  and  for  the  sale  by  the 
appellant,  of  a  specific,  designated  thing: 
and  that  thing  was,  not  steel  of  a  prescribed 
xradei  free  from  a  named  percentage  of  sul- 
phur and  phosphorus,  but  steel  scrap  from 
the  plates,  beams,  and  angles  of  United  States 
•cruisers  built  by  the  appellant.  This  was 
the  named  and  designated,  the  specific  and 
identical,  thins  contracted  for ;  and  the  sub- 
stitution of  any  other  or  different  material, 
no  matter  what  its  quality  or  chemical  test 
jniirht  be,  was  a  clear  breach  of  the  under- 
taking entered  into  by  the  perties.  When  a 
person  buys  a  particular  thing,  he  cannot  be 
compelled  to  take  some  other  thing,  even 
like  the  thing  he  bought.  He  has  a  right 
to  insist  on  the  terms  of  his  contract.  If  he 
has  unwittingly  received  that  which  he  has 

38  L.R  A. 


not  bought,  he  has  the  right  to  return  it,  or, 
keeping  it,  to  recoup,  when  sued  for  the  stip- 
ulated price,  the  damages  a  failure  to  corDpij 
with  the  contract  has  caused  him ;  or,  finally, 
if  he  has  paid  the  purchase  price,  he  has  the 
legal  right  to  sue  for  and  to  recover  back 
the  difference  in  value  between  the  price 
which  he  paid  for  an  article  he  did  not  get, 
and  the  market  price  of  the  substituted  ar- 
ticle delivered  to  and  retained  by  him.  He 
cannot,  if  he  has  purchased  a  cargo  of  peas, 
be  required  to  take  a  careo  of  beans.  Lord 
Abini^er  in  Chanter  v.  Hophim,  4  Mees.  & 
W.  899 ;  2  Benjamin.  Sales,  6  768.  Before 
a  defendant  can  be  compelled  to  take  any- 
thing in  fulfilment  of  a  contract  of  sale,  it 
must  be  shown,  not  merely  that  it  is  equally 
as  good  as  the  article  that  was  sold,  but  that 
it  is  the  same  article  he  has  bargained  for, 
and  none  other.  Lord  Blackburn  in  Botees 
V.  Shandy  L.  R.  2  A  pp.  Gas.  455 ;  2  Benjamin 
Sales,  g  768.  In  other  words,  if  the  sale  is 
of  a  described  article,  the  tender  of  an  article 
answering  the  description  is  a  condition  prec- 
edent to  the  purchaser's  liability,  and  if  this 
condition  be  not  performed  the  purchaser  is 
entitled  to  reject  the  article,  or,  if  he  has 
paid  the  purchase  price,  he  is  entitled  to 
recover  back  the  price,  as  monev  had  and 
received  for  its  use.  Id.  §  918.  This  doctrine 
cannot  be  better  stated  than  it  was  put  by 
Lord  Abinger  in  Chanter  v.  Bopkint,  mipra: 
"A  good  deal  of  confusion  has  arisen  in  many 
of  the  cases  upon  this  subject,  from  the  un- 
fortunate use  made  of  the  word  'warranty.* 
Two  things  have  been  confounded  together. 
A  warranty  is  an  express  or  implied" state- 
ment of  something  which  the  party  under- 
takes shall  be  part  of  a  contract,  and  though 
part  of  the  contract,  yet  collateral  to  the  ex- 
press object  of  it.  But  in  many  of  the  cases, 
.  .  .  tlie  circumstance  of  a  panty  selling 
a  particular  thing  by  its  proper  description 
has  been  called  a  'warranty,'  and  a  breach 
of  sudi  contract,  a  'breach  of  warranty ;'  but 
it  would  be  better  to  distinguish  such  cases 
as  a  noncompliance  with  a  contract  which  a 
party  has  engaged  to  fulfil, — as,  if  a  man 
offers  to  buy  peas  of  another,  and  he  sends 
him  beans,  he  does  not  perform  his  contract ; 
but  that  is  not  a  warranty ;  there  is  no  war- 
ranty that  he  should  sell  hira  peas;  the 
contract  is  to  sell  peas,  and  if  he  sells  him 
anything  else  in  their  stead,  it  is  a  nonper- 
formance of  it."  Precisely  this  principle 
is  recognized  in  Warren  Olass  Works  Go.  v. 
Key  Hone  Coal  Go.  65  Md.  547.  It  can  make 
no  possible  difference  whether  the  failure  of 
the  plaintiff  to  recover  what  he  contracted 
to  get  grew  out  of  the  fraud  of  the  defend- 
ant, or  out  of  an  accident  unmixed  with  bad 
faith.  If  the  contention  of  the  appellant 
that  the  contract  was  wholly  in  writing  be 
conceded,  then  there  was  obviously  a  sale  of 
goods  by  description ;  and,  as  the  question 
of  warranty  was  not  involved  at  all,  it  would 
have  been  palpable  error  to  have  denied  the 
plaintiff  a  recovery  on  the  ground  that  there 
was  not  a  warranty,  though  the  condition 
precedent  that  the  goods  sold  should  be  what 
they  were  alleged  to  be  was  wholly  unful- 
filled. There  can  therefore  be  no  error  pred- 
icated of  the  refusal  on  the  part  of  the  court 
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below  lo  grant  the  appcll ant's  first  prayer. 

If  the  theory  of  the  appellant  be  accepted, 
that  there  was  no  condition  precedent  as  to 
the  character  of  the  goods  involved  in  their 
description,  and  that  the  sale  was  made 
subject  to  inspection,  then,  assuming  the 
contract  to  have  been  evidenced  solely  by 
writing,  there  was  no  term  in  it  which  sub- 
oidioat^  the  description  to  the  inspection, 
because  it  is  perfectly  apparent  tnat  the 
minds  of  the  two  contracting  parties  never 
concurred  in  substituting  an  inspection  by 
the  punxhaser  for  the  description  furnished 
by  the  yendor.  This  Is  made  clear  by  the 
correspondence  heretofore  transcribed.  But 
if,  on  the  other  hand,  the  contract  was  both 
in  writing  and  in  parol,  then  the  question 
ss  to  inspection  was  a  question  as  to  the  con- 
struction of  the  contract,  and  was  for  the 
jury ;  and  the  court,  so  considering  it,  left 
it  to  them. 

These  views  dispose  of  the  whole  cafie.  If 
the  contract  be  treated  as  one  wholly  in  writ- 
lug,  the  Appellant  wrongly  construes  It  If 
it  be  considered  as  partly  in  writing  and 
partly  in  parol,  the  appellant's  prayers  were 
wrong  in  assuming  that  it  was  wholly  in 
writing.  The  instruction  given  by  the  lower 
court  cannot  be  objected  to,  because  it  was 
in  fact  more  favorable  to  the  appellant  than 
the  appellant  was  in  strictness  entitled  to 
receive.  As  we  find  no  errors,  we  shall  affirm 
the  judgment. 

Jugdment  ajfftmud,  with  costs  above  and 
below. 
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!•  AretrmDsforofBlukresofatocktothe 
real  O'vwner  by  one  la  whose  name  tbey  bad 
been  issued  to  give  him  an  opportunity  to  ac- 
quire them,  but  who  did  not  uhoose  to  do  so,  is 
not  a  sale  of  them  within  the  meaning  of  a  by- 
liw  providing  for  an  option  to  the  other  share- 
holders or  the  corporation  to  purchase  them  on 
any  sale  of  them. 

2*  A  bjr^l&w  reatrictiii^  the  traii«fer  of 
shares  of  stock  without  first  giving  other 
ftockholders  and  the  corporation  an  option  to 
purchase  it  at  a  price  named  is  unreasonable  and 
a  palpable  restraint  upon  the  alienation  of  prop- 
■erty. 

(June  la,  1890.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  No.  2  for  Baltimore  City 
in  favor  of  plaintiff  in  an  action  brought  to 
compel  defendant  to  transfer  upon  its  books 
certsin  shares  of  its  capital  stock  which  plain- 
tiflf  claimed  to  own.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Menn,  Sieele*  Senunest  ft  Carey  for 
appellant. 


'     Mfssrs.  GeorM  R,  WiUia  and  Robert 
Bifrg^a*  for  appellee: 

As  between  a  corporation  and  its  stock- 
holders, so  far  as  its  stock  is  concerned  the 
rights  of  the  company  and  its  stockholders  are 
fixed  by  the  contract  of  the  subscription  and 
the  corporate  records;  and  the  courts  hare  uni- 
formly refused  to  allow  secret  agreements  be- 
tween stockholders  or  between  stockholders 
and  corporation  to  be  introduced  lo  vary  these 
rights. 

ConwTH  r.  EooJ,  149  Mass.  471,  4  L.  R  A. 
521;  WeiUr  v. «/.  B,  Pace  Tobacco  Co.  82  Fed. 
Rep.  860;  1  Cook,  Stock  <&  Stockholders,  §  838, 
note. 

The  agreement  alleged  is  clearly  a  personal 
one  to  which  appellant  was  not  a  party. 

Yakel's  assignment  estoiM  him  from  ques- 
tioning in  any  wsy  the  title  of  his  transferee 
even  though  the  company  refuses  to  recognize 
the  transfer  or  recrister  the  same. 

1  Cook,  Stock  &  Stockholders.  §g  878,  879; 
Baltimore  City  Pan.  R  Co.  v.  Seweli,  85  Md. 
2S8.  6  Am.  Rep.  402. 

This  by-law  is  not  only  impracticable  but  it 
is  void  as  against  public  policy. 

Bfinkerhoff  Farrii  Tru9t  dk  8.  Co.  t. 
Borne  Lumber  Co,  118  Mo.  447;  Mo9ea  v.  Beott, 
84  Ahi.  608:  Re  Klaue,  67  Wis.  401;  Feek- 
heimer  v.  National  ESxch.  Bank,  79  Ya.  80; 
Bank  of  Attica  v.  Manufacturer^  dk  T.  Bank, 
20  N.  Y.  501;  Sargent  v.  Franklin  Ins,  Co.  8 
Pick.  90, 19  Am.  Dec.  806. 

MeSherry-t  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  bill  of  complaint,  which  was  filed  in 
circuit  court  No.  2  of  Baltimore  city,  by  the 
appellee  against  the  appellant,  a  body  oorpo> 
rate,  pray^  that  a  decree  might  be  psssed  en- 
joining and  requiring  the  appellant  to  transfer 
upon  its  stock  books  to  the  appellee  nine  shares 
of  its  capital  stock  that  were  then  and  still  are 
standing  in  the  name  of  Louis  Zakle,  but 
which  are  claimed  by  the  appellee  to  belong  to 
and  to  be  owned  by  him.  It  is  averred  in  the 
bill  that,  upon  the  formation  of  the  Yictor  G. 
Bloede  Company  of  Baltimore,  which  is  the 
party  appellant  m  this  cause,  the  appellee  be- 
came entitled  to  a  large  part  of  the  company's 
capital  stock;  that  believing  that  Louis  Zaale 
intended  to  purchase  from  him  nine  shares 
thereof,  he  instructed  the  treasurer  to  make 
out  a  certificate  in  the  name  of  Zakle  for  that 
number  of  shares,  which  was  accordingly  done; 
that  the  appellee  then  tendered  the  certificate 
to  Zakle,  who  declioed  to  receive  or  to  pay 
for  it,  because,  as  he  insisted,  its  issue  to  him 
was  unauthorized  and  erroneous,  and  because 
he  claimed  no  interest  in  or  title  to  it;  that  the 
certificate  remained  and  still  is  in  the  posses- 
sion of  the  appellee:  that  the  issue  of  the  certif- 
icate to  Zakle  was  a  mistake  on  the  part  of 
both  the  appellant  and  the  appellee;  and  iliat 
the  nine  shares  of  stock  represented  thereby 
are  the  property  of  the  appellee.  The  bill 
f  urtherulleges  that  the  appellee  made  a  demand 
upon  the  company  for  a  transfer  of  these 
shares  to  himself,  but  that  the  demand  was  le- 
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fused,  upon  the  pround  that  a  by-law  of  tbe 
company  regulaling  transfers  bad  not  been 
complied  with.  Tbe  by-law  in  question  reads 
as  follows:  ''If  any  stockholder  shall  desire 
to  dispose  of  his  stock,  he  shall,  at  least  thirty 
days  before  a  transfer  shall  be  made,  notify  the 
president,  in  writins^,  of  his  intention  to  sell, 
and  of  the  price  he  can  obtain,  which  notice 
the  president  shall  communicate  to  the  other 
stockholders,  who  thereupon  shall  have  the 
option  to  purchase  tbe  stock  at  the  price 
named,  in  amounts  fro  rata  to  the  stock  held 
by  them,  respectively,  and  the  corporation  shall 
have  the  option  to  take  any  such  stock  as  may 
not  be  taken  by  any  stockholder  individually. 
The  answer  relies  on  this  by-law,  and  insists 
that  tbe  stock  certificate  was  regularly  issued 
to  Louis  Zakle,  and  that  the  nine  shares  were 
properly  placed  in  his  name,  and  that  the  cer- 
tificate cannot  be  transferred  to  the  appellee 
except  in  accordance  with  tbe  provisions  of 
the  by-law  just  transcribed.  The  answer  fur- 
ther goes  into  a  detailed  statement  as  to  the 
method  in  and  by  which  the  appellant  com- 
pany was  formed,  sets  forth  the  substance  of 
an  agreement  alleged  to  have  been  entered 
into  between  the  appellee  and  the  Joseph  Ban- 
croft &  Sons'  Company,  a  Delaware  corpora- 
tion, whereby,  as  a  condition  precedent  to  tbe 
latter  corporation  becoming  a  large  stockholder 
in  the  yet  unformed  appellant  company,  a  list 
of  stockholders,  including  Zakle,  with  the 
number  of  shares  which  each  was  to  bold,  was 
arranged,  and  then  insists  that  the  nine  shares 
in  controversy  were  issued  to  Zakle  pursuant 
to  this  agreement,  and  not  by  error  or  mistake 
at  all.  A  large  mass  of  testimony  was  taken, 
much  of  which,  as  is  usual  in  such  controver- 
sies, is  irrelevant  After  a  hearing  the  court 
below  signed  a  decree  granting  the  relief 
prayed,  ^rom  that  decree  this  appeal  has  been 
taken. 

It  appears  that  the  appellee,  who  is  a  chem- 
ist, has  for  some  years  past  been  conducting  a 
large  business  in  Baltimore  city  as  a  manu- 
facturer of  dyes  and  colors,  made  according  to 
bis  own  secret  processes.  Tbe  Joseph  Ban- 
croft &  Sons'  Company  of  Wilmington,  a  body 
corporate  engaged  in  dyeing  cloth,  was  one  of 
the  appellee's  largest  customers,  and  depend- 
ent to  a  considerable  extent  upon  him  for  some 
of  the  dyes  and  colors  used  by  it.  With  a 
view  of  more  closely  identifying  the  interests 
of  the  two  industries,  it  was  proposed  that  the 
appellee  should  cause  a  corporation  to  be 
formed  to  take  over  his  entire  business,  and 
that  the  Josepb  Bancroft  &  Sons'  Company 
should  be  allowed  to  have  a  part  of  the  capital 
stock  of  the  new  corporation  in  exchange  for 
an  equal  amount  of  the  stock  of  the  Wilming- 
ton company.  Thus  the  appellee  would  re- 
ceive in  the  Bancroft  Company  an  interest 
equal  in  value  to  the  interest  which  the  latter 
corporation  would  obtain  in  tbe  business  of 
the  appellee.  It  is  not  material  who  proposed 
this  scheme,  and  we  need  not  discuss  this  con- 
troverted question.  After  several  interviews 
and  some  negotiations,  the  scheme  was  finally 
consummated.  There  is  wide  and  abrupt  con- 
flict in  the  evidence  as  to  the  results  reached  in 
these  negotiations,  but  it  would  serve  no  useful 
purpose  to  enter  into  an  analysis  thereof,  or  to 
Bet  forth  tbe  reasons  or  the  lines  of  reasoning 
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which  influence  and  sustain  the  conclusions  ta 
which  we  have  come  in  respect  thereto;  and 
hence  we  proceed,  not  to  discuss  the  testimony 
bearing,  thereon,  but,  after  weighing  it,  as  we 
have  carefully  done,  to  state  the  deductions  of 
fact  which  a  due  consideration  of  all  itsdetails, 
in  our  opinion,  warrants  and  justifies.    When 
the  Victor  G.  Bloede  Company  was  formed 
for  the  purpose  of  taking  over  the  business  of 
the  appellee,  the  articles  of  association  fixed 
tbe  capital  stock  at  $160,000,  $50,000  of  which 
was  retained  in  the  company's  treasury.     Six 
shares  were  issued  to  six  of  the  incorporators 
and  094  shares  in  one  certificate  to  the  appellee 
in  payment  for  the  plant  and  business  turned 
over  to  the  appellant  company.    Of  the  994 
shares  the  appellee  transferred  to  the  Josepb 
Bancroft  &  Sons'  Company,  in  exchange  for 
an  equal  amount  in  value  of  its  stock,  474 
shares.    He  sold  and  transferred  to  John  Hut- 
ton,  an  employee  of  the  Bancroft  company, 
twenty  shares,  and  he  caused  certificates  to  be 
made  out  in  the  name  of  Glackeq  for  ten 
shares,  and  in   the  name  of  Brown   for  fiv^e 
shares,  under  a  special  agreement  vnth  these 
parties  as  to  the  method  of  payment,  and  one 
additional  share  to  Nowlin,  and  nine  to  Zakle; 
leaving  475  in  his  own  name.    He  thereupon 
surrendered  up  and  had  the  original  certificate 
for  994  shares  canceled.    Zakle  had  not  sub- 
scribed for  these  nine  shares,  nor  did  be  author- 
ize the  appellee  to  have  them  issued  to  bim. 
He  was,  at  that  time,  associated  with  tbe  ap- 
pellee in  another  business  enterprise.    When 
the  two  certificates  issued  in  the  name  of  Zakle 
—one  for  one  share  as  an  incorporator,  and  one 
for  the  nine  shares  now  in  controversy— were 
sent  to  Zakle,  he  declined  to  accept  or  to  pay 
for  the  nine  shares  on  tbe  ground  that  be  had 
never  subscribed  for  them;  and  the  certificate 
for  these  shares  was  at  once  returned  to  tbe 
appellee,  who  thereafter  kept  possession  of  it; 
and.  when  he  and  Zaerle  dissolved  their  other 
business  connection,  Zakle  signed  upon   the 
certificate  a  transfer  of  the  nine  shares  to  the 
appellee.    Zakle  never  claimed  to  own  these 
nine  shares.    He  never  paid  for  them  or  bad 
them  in  his  possession.     It  is  these  nine  shares 
that  the  appellant  now  refuses  to  transfer  on 
its  books  to  tbe  appellee.    From  this  statement 
it  is  obvious  that  these  nine  shares  were  origi- 
nally part  of  the  994  shares  issued  in  the  first 
instance  to  the  appellee  by  the  appellant  for 
value.    It  is  equally  obvious  that,  as  between 
Zakle  and  the  appellee,  there  never  was  a  pur- 
chase by  the  one  or  a  sale  by  the  other  of  these 
nine  shares,  or  the  semblance  of  a  negotiation 
for  the  acquisition  of  them  by  Zakle  in  any 
way.     This  is  one  of  the  undisputed  feature* 
of  the  controversy.    It  is  manifest,  then,  that, 
in  so  far  as  Zakle  and  the  appellee  are  con- 
cerned, the  latter  never  parted  with  bis  owner- 
ship of  these  shares,  and  certainly  Zakle  never 
supposed  or  contended  that  he  (Zakle)  had  pur- 
chased them.    There  was  no  erift  of  them  to 
Zakle.    There  was  no  sale  of  tbem  to  bim. 
He  paid  nothing  for  them,  refused  to  take 
them  when  tendered  to  him,  and  afterwarda 
indorsed  the  certificate  over  to  the  appellee. 

There  are  two  conflicting  contentions  as  to 
how  tbe  certificate  for  nine  ^ares  came  to  be 
made  out  in  tbe  name  of  Zakle.  The  appellee 
insists  that  he  directed  the  treasurer  of  the 
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company  to  so  make  ft  oat,  not  because  Zakle 
iiad  agreed  to  take  the  stock,  but  because  the 
mppellee  wished  to  give  Zakle  ao  opportunity 
to  acquire  it,  thoueh  he  did  not  then  know, 
whether  Zakle  would  purchase  the  shares  or 
not;  while  the  appellant  maintains  that  the  cer- 
tificate was  made  out  in  the  name  of  Zakle 
pursuant  to  an  agreement  between  the  appellee 
and  the  Bancroft  Company,  so  that  neither  the 
appellee  nor  the  Bancroft  Company,  by  having 
a  majority  of  the  stock,  could  control  the  cor- 
poration, but  that  the  control  might  be  in  the 
bands  of  a  neutral  third  party.  Each  denies 
the  contention  of  the  other.  Zakle  was  con- 
fessedly DO  party  to  the  understanding  set  up 
by  the  appellant,  and,  unless  It  be  assumed  that 
the  appellee,  for  the  purpose  of  preserving  an 
equilibrium  between  himself  and  the  Bancroft 
Company  in  the  management  of  the  Victor  Q. 
Bloede  Company,  deliberately  agreed  to  gra- 
tuitously give  away  nine  shares  of  his  own 
«tpck  for  which  he  has  paid  value,  the  theory 
of  the  appellant  cannot  be  adopted.  The 
probabilities  are  all  against  it,  and  the  flat  de- 
nials of  the  appellee  and  other  witnesses  are 
cufficlent  to  Justify  its  rejection.  If,  then,  the 
stock  issued  in  the  name  of  Zakle  was  not  is- 
sued under  the  agreement  which  the  appellant 
seta  up,  these  nine  shares  undoubtedly  con- 
tinued to  be  the  propertv  of  the  appellee;  and, 
if  th^  continued  to  be  his  property,  a  retrans- 
fer  of  them  to  him  was  not  a  sale  of  them, 
within  the  meaning  of  the  by-law  hereinbefore 
set  forth,  even  if  that  by-law  be  conceded  to 
be  valid,  and  consequently  that  bv-law  fur- 
nishes no  ground  for  refusing  the  relief  sought 
by  the  appellee.    The  mere  statement  of  this 

?ropoeition  is  tantamount  to  its  demonstration, 
f  the  shares  belong  to  the  appellee, — have 
already  belonged  to  him,-r>though  a  certificate 
was  erroneously  made  out  in  the  name  of 
Zakle,  then,  if  the  by-law  be  valid,  and  con- 
trols the  transfer,  each  shareholder  would  be 
entitled  to  a  pro  rata  proportion  of  these  nine 
shares,  even  though  the  appellee  did  not  desire 
to  sell  any  of  them.  An  attempt  to  retransfer 
for  these  shares  would  result  in  a  forced  sale 
of  part  of  them  to  the  other  shareholders, 
though  be  wished  to  sell  none  of  them.  The 
transfer  on  the  back  of  the  certificate  and  the 
delivery  of  the  certificate  to  the  appellee  com- 
pleted ois  equitable  title  to  the  stock  without 
a  transfer  on  the  t)ooks  of  the  company,  even 
if  Zakle  had  ever  had  anv  interest  rn  the  nine 
shares.  As  between  Zakle  and  the  appellee, 
the  equitable  title  to  the  shares  was  complete 
upon  the  execution  of  the  transfer,  and,  all 
other  considerations  out  of  view,  the  right  to 
the  shares  then  vested  in  the  appellee.  The 
entry  of  the  transfer  on  the  booki  of  the  com- 


pany  is  required,  not  for  the  translation  of  the 
title,  but  for  the  protection  of  the  parties  and 
others  dealing  with  the  company,  and  to  en- 
able the  company  to  know  who  are  its  stock- 
holders, entitled  to  vote  at  meetings  and  to  re- 
ceive dividends  when  declared.  Qemmell  v. 
D09t«,  75  Md.  552;  NoUe  v.  Turner,  69  Md. 
519;  Johfuton  v.  Laflin,  103  U.  8.  800,  26  L. 
ed.  582. 

But  the  by-law  itself  can,  when  invoked  by 
the  company,  interpose  no  obstacle  to  the  trans- 
fer of  these  shares,  for  the  reason  that  it  is  in- 
valid. It  is  an  unreasonable  and  a  palpable 
restraint  upon  the  alienation  of  property.  As 
a  general  rule,  stockholders  indisputably  have 
the  right  to  sell  their  shares  at  pleasure.  Tri$- 
eoni  V.  Wimhip,  48  La.  Ann.  45.  That  the 
power  to  regulate  transfers  of  stock  does  not 
include  authority  to  control  its  transferability 
by  prescribing  to  i^hom  the  owner  may  self, 
and  to  whom  not,  or  upon  what  terms,  and 
that  the  mere  power  to  regulate  transfers  does 
not  authorize  a  refusal  to  allow  a  transfer  of 
shares  to  even  an  insolvent,  is  decided  in  Ohau- 
Uau  Spring  Co.  v.  HarrU,  20  Mo.  888.  And 
so  a  by-law  prohibiting  the  alienation  of  shares 
of  stock  or  imposing  any  restrictions  on  its  ex- 
ercise is  declared  to  be  in  restraint  of  trade, 
and  against  public  policy,  and  void,  in  Moore 
V.  Bank  of  Commerce,  52  Mo.  877;  Be  Klave,  67 
Wis.  401;  Brinkerhoff-FarrU  Tnut  d  8.  Co.  v. 
HotM  Lumber  Cb.  118  Mo.  447.  and  Feckheimsr 
V.  National  Exeh,  Bank,  79  Ya.  80.  And  in 
American  Nat.  Bank  v.  Oriental  Milk,  17  R. 
I.  551,  in  considering  a  similar  by-law,  it  was 
held,  without  passing  on  its  validity,  that  no 
one  but  the  stockholoers  could  take  advantage 
of  the  noncompliance  with  the  by-law,  and 
that  they  had  the  power  to  waive  it.  And  in 
Ireland  v.  Globe  MiUinff  R.  Co.  19  R.  I.  — ,  29 
L.  R  A.  429,  it  was  decided  that  a  by-law  giv- 
ing the  corporation  the  first  right  to  purchase 
stock  which  is  for  sale  by  any  of  its  members 
is  not  valid,  under  a  statute  specifying  several 
subjects  upon  which  by-laws  may  be  enacted, 
but  making  no  reference  to  the  question  of 
stock  transfers.  See  also  Farmere  i  M,  Bank 
V.  Waseon,  48  Iowa,  839,  80  Am.  Rep.  898; 
Sargent  v.  Franklin  Ins,  Co.  8  Pick.  90,  19 
Am.  Dec  806.  The  cases  in  86  Md.  491 
(Hager  v.  Cleteland),  and  48  Md.  478  (Morri- 
son V.  Doreey),  and  others  cited,  are  distin- 
guishable, for  there  the  invalidity  relied  on  by 
the  stockholders  was  invoked  to  defeat  the 
claim  of  a  creditor.  As  we  shall  afiSrm  the 
decree  appealed  from,  we  have  not  thought  it 
worth  while  to  consider  the  motion  msde  to 
dismiss  the  appeal. 

Deerss  affirmid^  with  costs  above  and  below. 


110 


Rhode  Island  Sufremb  Coubt. 


Juum^ 


RHODE  ISLAND  SUPREME  COURT. 


Hiram  B.  AYLSWORTH 

V. 

Lincoln  CURTIS. 


(. 


R.  I ) 


1.  An  action  for  'the  value  of  property 
stolen  is  iccJuded  amonff  the  causes  of  actton 
and  actions  of  trespass  and  trespass  oa  the  case 
for  damages  to  property  witbin  the  meaning  of 
Pub.  Stat.  chap.  204,  9  8«  provldlnflr  for  the 
survtval  of  such  actions  on  the  death  of  the 
party. 

8.  An  a<^on  for  twice  the  value  of 
property  stolen  unless  it  is  restored,  and  for 
its  value  In  case  of  restoration,  which  is  given 
by  Qen.  Laws,  chap.  233.  §  16,  is  not  a  penal 
action  so  as  to  take  it  out  of  the  rule  for  the 
surviyal  of  actions  for  damages  to  personal  es- 
tateb 

(June  25,  1800.) 

ON  demurrer  by  plaintiff's  executors  to  a 
plea  in  abatement  filed  by 'defendant  upon 
the  death  of  plaintiff  in  a  proceeding;  to  recover 
the  value  of  certain  property  stolen  b^'  defend- 
ant from  plaintiff.    Demurrer  etutamed. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  A.  Aldrich,  for  plaintiff: 
Gen.  Laws,  chap.  283,  provides  that  "causes 
of  action  and  actions  of  trespass  and  trespass 
on  the  case  for  damages  to  the  person  or  to 
real  and  personal  estate"   shall  survive  the 
death  of  either  party.    This  action  is  to  recover 
damages  to  the  personal  estate  of  the  original 

{)laintiff,  and  survives.  The  statute  is  remedial 
n  its  nature  and  not  penal. 

Seed  v.  Iiori/{fleld.  18  Pick.  94,  28  Am.  Dec. 
682;  Palmer  v.  New  Tprk  Bank,  18  Me.  166; 
Bayard  v.  Smith,  17  Wend.  88;  FroTiock  v. 
Pattee,  88  Me.  108. 

The  legal  distinction  between  remedial  and 
penal  statutes  is  this,  that  the  former  gives 
relief  to  the  parties  grieved;  the  latter  impose 
penalties  upon  offenses  committed. 

Endlicb,  Interpretation  of  Statutes,  §  883; 
Lord  HuntingUncer  v.  Oardiner,  1  Barn.  &  C. 
299. 

Mr.  J.  T.  Blodflrett,  for  defendant: 

The  action  does  not  survive  the  death  of  the 
plaintiff. 

1.  The  action  is  not  one  which  survives  at 
the  common  law,  or  by  the  provisions  of  Pub. 
Stat.  chap.  204,  ^  8,  or  of  chap.  18,  g  7  of  the 
judiciary  act,  or  by  chap.  288,  §  7,  of  the  (Gen- 
eral DlWB. 

Maiee  v.  Bpragxte,  9  R.  I.  541. 

2.  This  is  a  penal  action,  though  civil  in 
form.  This  precise  question  was  decided  in 
Massachusetts  upon  a  similar  statute  author- 
izing the  recovery  of  treble  the  amount  lost  by 
gambling. 

Cole  V.  Graves,  134  Mass.  471. 
Such  an  action  does  not  survive. 
TarUr  v.  Flagg,  143  Mass.  280. 


Tillinf^hast,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case,  and  was 
brought  under  R.  I.  Pub.  Stat.  chap.  204, 
t;  22  (now  R.  I.  Gen.  Laws.  chap.  283,  §  16), 
for  the  recovery  of  the  sum  of  $18,000  for  the 
larceny  of  certain  personal  property  of  the 
plaintiff,  of  which  crime  the  defendant  i» 
alleged  to  have  been  convicted.  Said  statute 
provides  that  '^whenever  any  person  shall  be 
convicted  of  larceny,  he  shall  be  liable  to  the 
owner  of  the  money  or  articles  taken  for  twice 
the  value  thereof,  unless  ihe  same  be  restored, 
and  for  the  value  thereof  in  case  of  restora- 
tion." Subsequently  to  the  commencement  of 
the  action,  tu.,  on  April  22,  1895,  the  plaintiff^ 
died,  and  the  defendant  thereafter  pleaded  the 
said  death  of  the  plaintiff  in  abatement  The 
plaintiff's  executors  thereupon  entered  their 
appearance  in  the  case,  and  filed  a  demurrer 
to  the  defendant's  plea,  and  the  question  pre- 
sented by  the  demurrer  is  whether  the  cause 
of  action  survives  the  plaintiff's  death.  The 
statute  relating  to  the  survival  of  actions  (R.  I. 
Pub.  Stat.  chap.  204.  §  8)  is  as  follows,  viz,: 
"In  addition  to  the  causes  of  action  and 
actions  which  survive,  at  common  law,  the 
death  of  the  plaintiff  or  defendant  therein,  the 
following  causes  of  action  and  actions  shall 
also  survive:  First.  Causes  of  action  and 
actions  of  waste.  Second.  Causes  of  action 
and  actions  of  replevin  and  trover.  Third. 
Causes  of  action  and  actions  of  trespass  and 
trespass  on  the  case  for  damages  to  the  person 
or  to  real  and  personal  estate."  We  think 
this  statute  is  clearly  broad  enough  to  include 
the  case  before  us  unless  the  action  is  a  penal 
one,  which  we  will  consider  later.  The  cause 
of  action  is  the  damage  done  by  the  defendant 
to  the  personal  estate  of  the  plaintiff  in  feloni- 
ously depriving  him  of  the  property  set  out 
and  described  in  the  indictment.  And  it  cer- 
tainly cannot  be  seriously  contended  that  the 
larceny  of  personal  property  from  the  plaintiff 
did  not  result  in  a  direct  and  immediate  dam- 
age to  his  personal  estate.  This  statute  wa» 
fully  considered  in  Aldrieh  v.  Boioard,  8  R.  L 
125,  86  Am.  Dec.  615,  where  it  was  held  thai; 
it  **provides  not  only  for  cases  of  trespass, 
where  the  injury  is  not  only  the  direct  but  the 
immediate  effect  of  a  wrongful  act  forcibly 
done,  but  for  actions  on  the  case,  where  the 
damages  are  not  immediate,  but,  to  be  recov- 
erable, must  be  the  natural  and  proximate 
consequence  of  the  wrongful  act  alleged."  If 
an  action  on  the  case  for  creating  a  nuisaoce. 
whereby  the  plaintiff  in  that  case  suffered 
damages  to  his  hotel,  survives  under  the  stat- 
ute, a  fortiori  the  action  now  before  us.  which 
is  brought  to  recover  damages  for  the  larceny 
of  the  plaintiff's  personal  propertv,  suivives 
also.  In  Bepnolde  v.  Bennessy,  17  R.  1. 169  and 
174,  it  was  held  that  damai^es  by  a  wrongful 
act  to  someihing  recognize!)  as  personal  estate 
gives  rise  to  an  action  which  survives  both  for 
and  against  an  executor  or  administrator  under 


Note.— For  some  cases  as  to  survival  of  actions, 
■ee  Weeks  v.  Kussell  (Tenn.)  8  L.  R.  A  212.  and 
note:  also  Cutter  v.  Hamlen  (Mass.)  1  L.  B.  A.  429; 

^  L.  a  A. 


Moe  V.  Smiley  (Pa.)  8  L.  R.  A.8it,  and  Oochrmo  v. 

Matthfessen  (N.  Y.)  7  L.  R.  A  663. 
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«dd  sUttite.  In  diacuflsing  the  question  of  the 
mrriTal  of  the  action  in  that  case  the  court 
aaid;  "We  think  it  is  clearly  deducible  from 
all  tfae  caaea  that,  where  there  is  simpl j  a  tort, 
not  otherwise  aiTecting  the  estate  itself  than 
by  an  indirect  loss,  an  action  ex  ddieto  does 
not  auTfiTe.  •  .  .  The  difficulty,  geoer- 
ally,  is  in  drawing  the  line  between  tortious 
acta  which  must  be  held  to  damage  one's  pNer- 
aonai  estate  and  those  which  do  not."  The 
case  at  bar  is  clearly  one  where  the  act  com- 
plained of  must  be  held  to  damage  the  personal 
estate  of  the  deceased,  and  hence  the  action 
survives  under  the  decision  just  referred  to, 
unless  it  be  held  to  be  a  penal  action  afore- 
said. 

In   support  of  defendant's  contention  that 
the  action  does  not  survive  at  common  law  or 
under  the  provisions  of  R  I.  Pub.  Btat.  chap. 
204,  §  8.  he  relies  on  itoiu  v.  Sprague,  9  R.  L 
541.     The  action  in  that  case  was  based  on  the 
statutory  liability  of  an  officer  in  a  manufac- 
turing corporation.    The  court  held  that  it 
was  a  personal  action  of  tort  to  recover  a  pen- 
alty, and  did  not  survive  at  common  law,  and 
also  that  it  was  not  within  the  statutory  pro- 
viaion  for  the  survivorship  of  actions.    The 
decedent  in  that  case  had  neglected  to  perform 
a  statutory  duty,  the  penalty  of  which  was  the 
incurring  of  a  personal  liability  for  the  debts 
of  the  cc»poratiOD.    It  is  very  clear  that  such 
an  action  does  not  survive  under  the  statute. 
It  is  not  within  the  terms  of  the  statute.    The 
action  was  not  brought  to  recover  damages  to 
the  person,  or  to  the  real  or  personal  estate  of 
the  plain tiJBF.    The  defendant  bad  caused  no 
damage  to  either.     He  had  simply  neglected 
to  discharge  a  statutory  duty,  whereby  a  cause 
of  action  had  accrued  to  the  plain tiH  to  recover 
the  penalty  prescribed  therefor.     It  will  be 
seen,  therefore,  that  the  case  is  clearly  distin- 
guishable from  the  one  now  before  us.    See 
also  Leighton  v.  Campbell,  17  R.  1. 63, 9  L.  R.  A. 
187,  and  Ohage  v.  Curtis,  118  U.  8.  45^,  28  L. 
ed.  1038.    But  the  defendant's  counsel  further 
con  tends  that  the  action,  though  civil  in  form, 
is  neTcrtheless  a  penal  action,  and  hence  does 
not  survive.    And  in  support  of  this  conten- 
tion he  relies  on  the  cases  of  CoUy.  Orove»,  184 
Mass.  471,  and  Tarter  v.  Flaog,  148  Mass.  280. 
The  former  was  a  case  brought  under  the  pro- 
vision of  Maas.  Gen.  Stat.  chap.  86,  $  1,  which 
authorized  a  third  person  to  recover  treble  the 
value  of  money  lost  by  gaming,  where  the 
person  losing  neglects  to  bring  sn  action  there- 
for within  three  months  after  the  loss.    The 
court  held  that  said  statute,  "so  far  as  it  au- 
thorizes a  third  person  to  recover  three  times 
the  sum  of  money  or  value  of  goods  lost  by 
gamine,  is  a  penal  statute."    But  it  also  held 
that  the  ri^ht  of  action  given  to  the  loser, 
which  was  limited  to  three  months,  was  reme- 
dial.   The  case  is  therefore  not  an  authority  in 
support  of  the  defendant's  contention.    The 
second  case  was  an  action  of  tort,  under  Mass. 
Pub.  Stat.  chap.  99,  §§  1,  2,  brought  by  the 
plaintiff,  who  was  also  sn  informer,  to  recover 
of  the  owner  of  a  building  treble  the  value  of 
money  lost  therein  by  Charles  F.  Tarter  in 
gaming.    The  defendant   died    pending   the 
action,  and  bis  executors  appeared  and  filed  a 
motion  to  dismiss  on  the  ground  that  the  action 
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did  not  survive,  which  motion  was  granted,, 
the  court  holding  that  said  statute,  in  giving 
an  action  of  tort^to  a  common  informer  to  re- 
cover of  the  owner  of  a  place  in  which  prop- 
erty is  lost  by  gaming  treble  the  value  thereof » 
provides  for  the  recovery  of  a  penalty,  and  that 
the  action  did  not  survive,  either  at  common 
law  or  by  Mass.  Pub.  Stat.  chap.  166,  §  1. 
That  declsfoQ,  as  well  as  the  former,  is  doubt- 
less correct;  but  it  is  not  applicable  to  tbe  case^ 
at  bar,  for  the  reason  that  the  present  action 
was  not  brought  by  an  informer  to  recover  a 
penalty  given  by  statute,  but  was  brought  by 
the  party  directly  injured,  and  is  now  being^ 
prosecuted  for  the  benefit  of  his  estate.  It  was 
brought  to  recover  damages  sustained  by  the 
plaintiff  by  reason  of  the  larceny  of  his  goods,, 
and  not  to  recover  a  penalty.  The  statute  un- 
der which  it  is  brought  simply  provides  a 
remedy  in  favor  of  the  person  whose  goods  are 
stolen,  wberebv  be  may  recover  damages  for 
the  wrong  and  injury  sustained,  and  hence  is 
remedial,  and  not  penal  That  is  to  say,  where 
an  action  is  fotmaed  entirely  upon  a  statute,, 
and  the  only  object  of  it  is  to  recover  a  penaltv 
or  forfeiture,  it  is  clearly  a  penal  action.  Hub- 
beU  V.  Gaio,  8  Yt.  266;  18  Am.  A  £ng.  Ene. 
Law,  p.  270;  Bamet  v.  Muncie  Nat,  Bank,  98 
U.  8.  666,  26  L.  ed.  212.  But  where  the  dam- 
ages are  given  wholly  to  the  partv  injured,  as. 
compensation  for  the  wrong  ana  injury,  the 
statute  having  for  its  object  more  the  inJemni- 
flcation  of  the  plaintiff  than  the  punishment 
of  the  defendant,  the  action  is  not  penal,  prop- 
erlyso  called,  but  remedial.  Bona  v.  Booth, 
2  W.  Bl.  1226.  In  other  words,  as  said  in 
substance  in  Blains  v.  Curtu^  59  Vt  120,  69 
Am.  Rep.  702,  where  a  liability  is  imposed  by 
statute  upon  a  person  purely  for  a  violation  of 
its  provisions,  the  statute  is  penal;  but  where 
it  is  a  statute  which  is  merely  declaratory  of 
a  common-law  right,  coupled  with  a  means  or 
way  enacted  for  its  enforcement,  giving  a 
remedy  for  an  injury  against  the  person  bv 
whom  it  is  committed  to  the  person  injured,, 
and  either  limiting  the  recovery  to  the  amount 
of  loss  sustained  or  to  cumulative  damages  as 
compensation  for  the  injury,  it  is  a  remedial 
statute.  And,  moreover,  the  same  statute  may 
be  penal  in  one  part  and  remedial  in  anothi^r. 
Onrdner  v.  Ifew  York  A  N,  E.  B.  Co.  17  R.  I. 
790:  Sedgw.  SUt.  A  Const  L.  2d  ed.  p.  88; 
Potter's  Dwarr.  Stat.  76;  Wynne  v.  Middleton, 

I  Wils.  126.  In  Stanley  v.  Wfiarton,  9  Price, 
801,  which  was  an  action  of  debt  founded  on 

II  Geo.  II.  chap.  19,  ^  8,  for  assisting  a  tenant 
of  the  plaintiff  in  fraudulently  removing  and 
carrying  away  three  cows,  with  intent  to  pre- 
vent the  plaintiff  from  distraining  them  for 
arrears  of  rent,  etc.,  whereby  the  plaintiff 
sought  to  recover  double  the  value,  it  was  held 
that  said  act  of  Parliament  was  very  clearly 
distinguishable  from  those  which  imposed 
penalties,  Graham,  B.,  saving  that  he  con- 
sidered it  entirely  and  purely  remedial,  provid- 
ing, by  giving  double  tbe  value,  for  the  aggra- 
vation of  the  injury  done  to  the  landlord  by 
the  wrongful  removal  and  concealment.  In 
Reed  v.  Northfleld,  18  Pick.  94,  28  Am.  Dec. 
662,  which  was  an  action  on  the  case  upon  the 
statute  to  recover  double  damages  for  an  injury 
to  the  plaintiff,  caused  by  a  defect  in  the  high 
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way,  the  court  held  that  the  action  was  purely 
remedial.  Bhaw,  Ch.  J.,  in  delivenog  the  opin- 
ioD,  said:  "All  damages  for  ueglect  or  breach 
of  duty  operate  to  a  certain  extent  as  punish- 
ment; but  the  distinction  is,  that  it  is  prosecuted 
for  the  purpose  of  punishment,  and  to  deter 
others  from  offending  in  like  manner.  Here 
the  plaintiff  sets  out  the  liability  of  the  town 
to  repair,  and  an  injury  to  himself  from  a 
failure  to  perform  that  auty.  The  law  gives 
him  enhanced  damages,  but  still  they  are  recov- 
erable to  his  own  u.se,  and  in  form  and  sub- 
stance the  suit  calls  for  indemnity."  In  Mite^ 
ell  y.  Clapp,  12  Gush.  278,  which  was  an  action 
on  Mass.  Rev.  Stat.  chap.  68,  §  18,  giving 
double  damages  against  the  keeper  of  a  dog  in 
favor  of  the  party  sustaining  damage  by  such 
<log,  the  court  held  that  the  statute  was  re- 
medial and  not  penal.  To  the  same  effect  are 
the  cases  of  Frohock  v.  PatieCy  38  Me.  103;  Wood- 
^ate  V.  KnatchbuU,  2  T.  R.  154,  8  Saund.  845, 
note;  Woodward  v.  Alaton,  12  Heisk.  581.  See 
«1so  Sedgw.Stat.&  Const.  L.2d  ed.§  32;  Potter's 
Dwarr.  Stat.  74,  75;  Endlich,  Interpretation  of 
Statutes,  833;  Hf/de  v.  Coffan,  2  Dougl.  702;  8 
Am.  &  Eng.  Enc.  Law.p.270;  MitcheU  v, Botch- 
kisa,  48  Conn.  19;  Lard  Huntingtower  v.  Oard- 
iner,  1  Bam.  &  C.  290.  In  the  late  case  of 
Huntington  v.  AttrtU,  146  U.  S.  657,  86  L.  ed. 


1128,  thecourt,~Gray,  J.,— In  a  very  exhaus- 
tive opinion,  goes  so  far  as  to  hold  that  the  tett 
whether  a  law  is  penal  in  the  strict  and  primary 
sense  is  whether  the  wron?  sought  to  be  re> 
dressed. is  a  wrong  to  the  public  or  a  wrong  to  the 
individual;  and  that  penal  laws,  strictly  and 
properly,  in  the  international  sense,  at  any  rate, 
are  those  imposing  punishment  for  an  offense 
committed  against  the  state,  and  which  the  ex- 
ecutive has  the  power  to  pardon.  The  statute 
on  which  the  action  before  us  is  based  is  ma- 
terially different  from  the  Massachusetts  stat- 
ute, which  was  considered  and  held  to  be  penal 
by  this  court  in  (/BeUly  Y.Nm  York  eft  N.  E,  B. 
Co.  16  R.  1. 388, 389,  896, 6  L.  R.  A.  719.  Un- 
der  that  statute  the  damages  are  '*to  be  as^ 
sessed  with  reference  to  the  degree  of  culpability 
of  the  corporation  or  its  servants  or  agents, 
and  to  the  amount  of  at  least  $600;  thus  clearly 
showing  a  punitive  puipose  in  its  eDactment. 
The  same  statute  has  since  been  construed  by 
the  supreme  court  of  Vermont  in  the  case  of 
Adams  v.  Fitchburg  R,  Co.  67  Vt  76,  in  which 
the  court,  in  a  very  clear  and  forcible  opinion 
by  Munson,  J.,  arrived  at  the  same  oonclosion. 
The  demurrer  to  the  plea  in  abatement  ii 
sustained,  and  the  case  remitted  to  the  com- 
mon pleas  division  for  further  proceedings. 
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1  •  The  mere  collection  of  a  debt  by  a  for- 
eign corporation  after  the  passage  of  an  act  im- 
poBinir  oertain  conditions  upon  its  right  to  do 
business  is  not  within  the  prohibition  of  the  stat- 
ute where  the  debt  was  due  on  a  contract  made 
before  the  act  was  passed. 

2»  A  note  to  a  bnildinc^  and  loan  asso- 
ciation stipalatiner  for  6  per  cent  interest  per 
annum  and  5  per  cent  premium  per  annum  is  not 
usurious  under  the  iaws  of  Tenneraee. 

3*  Forfeited  payments  made  by  a  mem- 
ber of  a  loan  association  on  shares  which 
lapse  in  consequence  of  his  default  cannot  be 
credited  upon  his  loan  from  the  association* 

(Hay  10, 1808.) 

APPEAL  by  defendant  from  a  decree  of  the 
Chancery  County  for  Shelley  County  in 
favor  of  complainant  in  a  proceeding  brought 
to  recover  possession  of  certain  real   estate. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  P.  Poston  for  appellants. 


Messrs,  Malone  &  Malone  and  J.  J.  Dn* 
Bose  for  appellee. 

McAlister*  J.,  delivered  the  opinion  of  the 
couri: 

This  is  an  action  of  ejectment  to  recover  the 
possession  of  a  tract  of  land  comprising  about 
12  acres  situated  near  Memphis.  The  com- 
plainant is  a  building  and  loan  association  in- 
corporated under  the  laws  of  the  state  of  Min- 
nesota, with  its  ofBce  and  principal  place  of 
business  at  Minneapolis,  in  said  state.  The 
record  discloses  that  on  July  25,  1890.  the  de- 
fendant, H.  E.  Cannon,  a  citizen  of  Memphis, 
made  application  to  complainant  association  to 
purchase  26  shares  of  its  stock,  of  the  par  val- 
ue of  $2,600.  This  stock  was  accordingly  is- 
sued, subject  to  the  rules  and  regulations  of 
the  company.  It  further  appears  that  on  the 
29th  of  July,  1890,  the  defendant  Cannon  made 
application  to  said  company  to  borrow  the  sum 
of  $2,000.  This  application  was  forwarded  to 
the  home  oflflce  of  the  company,  at  Minne- 
apolis, and  after  some  delay  the  application 
was  granted.  As  evidence  of  this  indebted- 
ness. Cannon  and  wife,  September  1,  1890, 
executed  their  joint  note  to  said  company  for 
the  sum  of  $2,000,  payable  seventy-siz  months 
after  date.  This  note  was  dated  and  made 
payable  at  Minneapolis,  and  provided  for  the 


^  ^^*Z^  ^  application  of  payments  upon  stock  |  forfeited,  see  note  to  Southern  Bidff.  *  Loan  Ano. 
oo  't^'J?^'"*  *^  *^  association  if  the  stock  is  I  v.  Annlston  Loan  ft  T!^SL^.VTmr^ 
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fiyment  of  5  per  ceot  interest  per  annum,  and 
per  cent  premium  per  annum,  monthly,  on  or 
before  the  last  Saturday  of  each  month,  and 
itipulating  further  that  "any  failure  to  pay  in- 
terest or  premium  when  due  shall,  at  the  elec- 
tion of  the  payee,  make  the  principal,  interest, 
and  premium  at  once  due."  A  provision  of 
10  per  cent  attorney's  fees  was  also  embraced 
in  the  note,  in  tbe  event  default  was  made  in 
the  payment  of  the  note.  For  the  purpose  of 
securing  the  payment  of  this  note  at  maturity, 
Cannon  and  wife  executed  a  trust  deed  to  one 
R  J.  Black,  conveying  the  12  acres  in  ques- 
tion, and  providing  for  the  payment  of  the  in- 
terest and  premium  evidenced  by  the  note. 
The  trust  deed  further  provided  that,  '*in  case 
of  any  failure  or  default  on  the  part  of  the  par- 
ties of  the  first  part  to  keep  and  perform  any  of 
the  covenants  or  agreements  herein  contained, 
such  failure  or  default  shall,  at  the  option  of 
the  holder  of  said  note,  have  the  effect  of  at 
ODce  maturing  the  whole  indebtedness  secured 
herein."  etc.  Gannon  continued  to  pay  his  in- 
terest and  premium  until  November  1,  1892, 
when  he  made  default,  and  thereupon  thecom- 
paoy,  in  pursuance  of  the  terms  of  the  note, 
declared  the  whole  indebtedness  due,  and  di- 
rected a  foreclosure  of  the  deed  of  trust.  The 
trustee,  J.  Black,  after  due  advertisement,  on 
January  27,  18M,  offered  the  property  for  sale 
at  public  vendue,  when  the  complainant,  the 
Pioneer  Savin ffs  &  Loan  Company,  became  the 
pur6h&^r,  at  the  price  of  $1 ,200.  Cannon  and 
wife  having  refused  to  vacate  the  property,  the 
present  bill  was  filed  to  recover  the  possession. 
The  chancellor  adjudged  that  the  sale  of  the 
land  to  complainant  was  valid  and  communi- 
cated a  good  title,  ordered  a  writ  of  possession 
to  issue  and  pronounced  a  peifional  decree 
against  defendant  for  the  sum  of  $1,184.98,  the 
balance  due  on  the  note  after  crediting  same  by 
the  amount  bid  at  sale.  Cannon  appealed,  and 
has  a&siffned  errors. 

The  first  assignment  of  error  is  that  com- 
plainant company  is  a  nonresident  corporation, 
and  cannot  maintain  this  action  for  the  enforce- 
ment of  property  rights  in  this  state,  for  the 
reason  that  at  the  time  of  these  transactions  it 
had  not  filed  its  charter  with  the  secretary  of 
state,  and  an  abstract  thereof  in  Shelby  county. 
as  required  by  the  act  of  1891.  It  is  a  suffi- 
cient answer  to  this  assiirnment  of  error  to  say 
that  the  original  loan  from  the  company  to 
Cannon  was  made  September  1,  1890,  and  the 
trust  deed  to  secure  the  loan  was  executed  on 
the  same  day.  This  was  prior  to  the  passage 
of  the  act  of  1891,  and,  of  course,  said  contract 
is  not  affected  by  the  provisions  of  the  latter 
'ict.  It  is  true,  the  foreclosure  of  the  trust  deed 
and  the  purchase  of  the  property  by  complain- 
sDt  occurred  subsequently  to  the  passage  of 
taid  act;  but,  the  original  transaction  being 
valid,  the  mere  collection  of  the  debt  is  not 
within  the  prohibition  of  the  statute. 

The  second  assignment  of  error  is  that  the 
Doie  and  mortgage  were  both  usurious  on 
their  faces,  and  nonenforceable.  As  already 
stated,  the  note  stipulates  on  its  face  to  pay 
5  per  cent  interest  per  annum,  and  6  per 
cent  premium  per  annum,  at  the  office  of  the 
company,  at  Minneapolis,  Minn.  It  may  be 
remarked,  in  the  first  place,  that  this  con- 
tract is  a  Minnesota  contract,  and  is  expressly 
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authorized  by  the  charter  of  the  company  and 
the  laws  of  that  state,  which  have  been  dis- 
tinctly proved,  and  appear  in  the  record. 
Moreover,  such  a  transaction  is  not  usurious 
under  the  laws  of  this  state.  Patterton  v.  Work- 
ingmen's  Bldg.  db  L,  A»9o.  14  Lea,  677. 

The  third  assignment  is  that  the  court  erred 
in  not  allowing  defendant  a  credit  of  $1,108.- 
06.  It  will  be  remembered  that  Cannon  occu- 
pied towards  this  association  a  twofold  rela- 
tion,— that  of  a  borrower  and  stockholder. 
The  proof  shows  that  Cannon,  as  debtor  to  the 
coippany,  had  paid  on  his  loan  note,  in  the 
way  of  interest  and  premium,  the  sum  of 
$460,  and  that,  aa  stockholder,  be  had  paid  on 
his  stock  the  sum  of  $596.70.  In  the  decree 
pronounced  by  the  chancellor.  Cannon  was 
credited  with  interest  and  premium  paid  up 
to  November  1,  1892.  amounting  to  $450,  and 
charged  with  interest  and  premium  accruing 
after  that  date.  So  that  the  only  question  un- 
der this  assignment  is  whether  defendant  is 
also  entitled  to  a  credit  on  his  loan  note  of 
stock  payments  made  by  him  amounting  to 
$596.70.  The  stock  certificate  issued  by  the 
company  to  Cannon  provides  that "  fines  shall 
be  imposed  upon  the  shareholders  upon  de- 
fault in  payment  of  dues,  and,  if  such  month- 
ly, quarterly,  and  withdrawal  instalments,  and 
all  such  interest,  premiums,  and  fines,  be  not 
fully  paid  within  ninety  days  after  such  first 
delinquency,  this  certificate  shall  wholly  lapse, 
and  tnis  contract  shall  wholly  cease,  and  be- 
come null  and  void,  as  to  any  promise  or  obli- 
gation  of  the  union,  and  the  union  shall  not 
e  liable  for  any  sum  whatever  under  this 
certificate,  and  all  the  payments  made  on  this 
certificate  shall  thereupon  be  and  become  the 
absolute  property  of  the  union."  The  certifi- 
cate required  the  payment  of  monthly  dues  of 
60  cents  per  share  of  the  stock  hela  by  the 
member,  and  each  quarter  a  payment  on  dues 
of  25  cents  per  share,  and  for  every  month  in 
which  there  are  no  quarterly  dues  a  withdrawal 
payment  of  25  cents  per  share;  all  of  these 
dues  being  payable  on  the  last  Saturday  in 
each  month.  Section  2  of  the  certificate  pro- 
vides for  fines  for  nonpayment  of  these  dues. 
By  section  6,  the  borrower  is  required  to  pay 
interest  at  5  per  cent,  and  a  premium  of  5  per 
cent  per  annum  on  the  loan.  By  section  11 
of  the  by-laws,it  ia  provided  that  the  whole  debt 
shall  mature  upon  default  in  payment  of  the 
premium  and  interest.  Bj^  section  6,  the  bor- 
rower is  required  to  pay  attorney's  fees.  The 
record  shows  that,  after  October,  1892,  Can- 
non wholly  defaulted  in  payments  of  any 
kind,  and  thereafter  on  the  29rh  of  June.  1893, 
the  company  declared  the  stock  certificate 
lapsed,  and  all  payments  made  thereon  for- 
feited to  the  union.  These  forfeited  pay- 
ments made  by  Cannon  on  his  shares  were 
credited  on  the  books  of  the  corporation  to  the 
lapsed  shares  account,  and  were  thereafter  dis- 
tributed among  other  shareholders  in  good 
standing.  The  question  arising  upon  these 
facts  is  whether  a  stockholder  in  a  building 
and  loan  association  is  entitled  to  apply  stock 
payments  as  a  credit  upon  a  loan.  In  some 
jurisdictions  such  a  transaction  has  been  re- 
ceived as  an  actual  loan  of  money,  and  the  ag- 
gregate amount  of  payments  upon  stock  aa 
partial  payments  on  the  loan  b^  the  borrower. 
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Overby  ▼.  FayflteritU  Bldg.  S  Loan  Amo.  81 
N.  C.  56;  Reynolds  v.  Pool.  84  N,  C.  38,  37 
Am.  Rep.  607.  Tbe  supreme  court  of  Ala- 
bama, however,  in  the  case  of  Southern  Bldg, 
(A  L,  Amo.  y.  AnnisUm  Loan  A  T.  Co.  (de- 
cided at  its  November  term,  1803-94),  101  Ala. 
582,  20  L.  R  A.  120.  says,  «f2.;  "  It  is  a  cor- 
rect principle,  as  has  been  held,  that  there  is 
no  connection  established  between  the  stock 
held  by  the  stockholder  and  the  bond  [or  note] 
held  by  tbe  company,  such  as  that  payments 
made  on  stock  are  to  be  treated  as  payments 
on  the  bond,so  that  one  is  steadily  offset  against 
the  other,  or  the  one  merges  in  the  other, — a 
fallacy  sometimes  indulged,  arising  from  a 
failure  to  observe  a  separate  existence  of  the 
stock  on  the  one  hand  and  the  bond  on  the 
other, — the  separate  relation  borne  to  the  com- 
pany, on  the  one  side,  by  its  stockholder,  and . 
on  the  other,  by  its  borrower.  The  payment 
on  the  one  is  not  necessarily  a  payment  on  the 
other,"— citing  State,  Wasfiington  Bldg.  d 
L,  Auo.  V.  Horjibaeker,  42  N.  J.  L.  685;  End- 
1ich,'Bldg.  Asso.  i^  452.  After  a  review  of  the 
authorities,  Mr.  Endlich  says:  "  It- has  there- 
fore become  a  well  recognized  doctrine  that 
payments  of  dues  upon  stock  are  not  pay- 
ments to  the  mortgage  debt,  and  do  not,  ipso 
facto,woTk  an  extinguishment  of  so  much  of  the 
mortgage.  .  .  .  The  fact  that  the  borrower  has 
assigned  his  shares  to  the  societv  as  collateral 
■ecurity  for  his  debt  makes  no  difference,  for, 
.  .  .  this  is  a  recognition  of  the  distinct  standing 
of  the  member  as  a  member  and  as  a  debtor. 
Endlich,  Bldg.  Asso.  §  477,  pp.  465,  456. 
See  also  Roger$  v.  Hargo,  92  Tenn.  85.  The 
chancellor  held  that  defendant  Cannon 
was  not  entitled  to  an  abatement  of  his  in- 
debtedness by  a  credit  for  stock  payments, 
which  ruling  was  in  accord  with  the  estab- 
lished doctrine  on  the  subject. 
Affirmed, 


L.  C.  PETERS  et  al,,  Plffi.  in  Err., 

STATE  of  Tennessee. 
( Tenn ) 

1.  The  ezception  of  private  ponds  from 
a  statutory  provision  maklnfr  it  unlawful 
to  take  flsb  in  any  way  except  by  rod  or  line  does 
not  extend  to  a  so-called  lake  ooveriniran  area  of 
1,040  acres,  of  which  one  person  owns  1,000  acres 
and  another  tbe  remalninfr  40  acres. 

8*  The  exception  of  lakes  having  an 
area  of  16  square  miles  and  over*  and 

subject  to  overflow  or  backwater  from  tbe  Mlss- 
isBlppi  river,  which  Is  made  in  a  statute  prohibit- 
ing tbe  taklDflr  of  flab  except  by  rod  or  line.  Is  not 
an  arbitrary  and  unnatural  exception,  but  is  a 
reasonable  and  valid  one,  restlnflron  the  Idea  that 
such  lakes,  belner  periodically  replenisbed  from 
the  river,  are  not  liable  to  suffer  a  material  waste 
or  destruction  of  their  stock  of  flsb  as  lesser  lakes 
or  streams  would. 

8.  Either  fl^eneral  or  special  laws,  as  the 

legislature  may  deem  proper,  can  be  enacted  re- 
specting the  preservation  of  flsb  and  game,  under 
Const,  art.  11, 1 18.  giving  power  to  enact  sucb 


laws  and  adding  that  they  may  be  enacted  and 
enforced  In  particular  counties  or  aeographlcal 
districts  designated  by  the  general  assembly. 

4.  TheownerofalakehaenoconBtitii> 
tionffi-1  rig^ht  to  tbe  fish  therein  which  Is  on- 
warrantably  Interfered  with  by  prohibiting  then 
to  be  taken  except  in  a  speolfled  manner. 

<June8,unL) 

ERROR  to  the  Circuit  Court  for  Lauderdale 
County  to  review  a  Judgment  oonvictiog 
defendants  of  violating  the  statute  regulating 
fishing  within  the  state.    Affirmed, 

The  facts  nre  stated  in  the  opinion. 

Meurs.  Thomas  Steele  and  James  Old* 
ham,  for  plaintiffs  in  error: 

Said  act  was  iu  violation  of  arU  11,  g  18,  of 
the  Constitution  of  1870,  because  by  said  article 
there  was  a  particular  way  pointed  out  how  the 
general  assembly  could  pass  laws  for  the  pro- 
tection of  game  and  flsh,  and  the  act,  not 
having  been  passed  in  compliance  with  said 
article  and  section  -of  the  Constitution,  was 
void. 

The  act  of  1895  is  void  as  a  general  law  be- 
cause in  violation  of  art.  11,  g  8,  of  tbe  Consti- 
tution of  1870,  in  this,  it  creates  clasaificatioos 
and  distinctions  between  citizens  of  the  state. 
The  owner  of  a  lake  of  15  square  miles  doe* 
not  come  within  the  provisions  of  the  act,  aod 
the  owners  of  lakes  of  less  than  16  square 
miles  come  within  its  provisions.  ' 

Stratton  GlaimanU  ▼.  Marrii  CUUmantt,  8^ 
Tenn.  497,  12  L.  R.  A.  70. 

The  act  is  void  because  in  yiolation  of  U.  S. 
Const.  14th  Amend.  §  1.  in  this, — it  deprivfe^ 
the  .plaintiff  in  error  of  property  without  due 
process  of  law,  it  being  admitted  in  the  record 
that  the  lake  could  only  be  used  for  fishing 
purposes. 

Me99r$.  O.W.  Pickle,  Attorney  General.  W» 
E.  Igrnn*  and  J.  P.  Oaose  for  the  Sute. 

Beard*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  error  were  indicted  for,  and 
upon  trial  were  found  iruiltv  of,  a  violation  of 
^  1,  chap.  127,  Acts  1895.  This  act  is  entiiied 
*'An  Act  for  the  Protection  of  Fish  in  thelftAie 
of  Tennessee,"  and.  by  its  Ist  section,  malces 
it  "unlawful  for  any  person  or  persoos  u> 
catch,  kill,  or  wound  any  fish  in  any  of  tbe 
streams,  lakes,  rivers,  or  ponds  in  this  state, 
by  seine,"  etc..  or  "in  any  way,"  etc.,  "except 
by  rod  or  line  or  trot  line."  It  ia  provided, 
boweyer,  that  "this  section  shall  not  apply  to 
private  ponds."  The  few  facts  necesssry  for 
the  determination  of  the  questions  presented 
by  the  plaintiffs  in  error  on  this  appeal  are  as 
follows:  There  is  in  Lauderdale  county,  in  this 
state,  a  large  body  of  water,  properly  called 
"Open  Lake"  or  "Big  Lake,"  which  covers  an 
area  of  1,040  acres,  lying  in  the  lowlands  con- 
tiguous to  the  Mississippi  river,  and  supplied 
by  periodic  overflow  therefrom.  Of  this  lake 
tbe  plaintiff  in  error  Peters  owns  1,000  acr«, 
while  the  remainder,  consisting  of  40  acres, 
called  the  "Arm,"  is  the  property  of  another. 
The  plaintiffs  in  error  have  been  for  several 
years  engaged  together  in  seining  this  lake,  and 


NOT&— iy>r  power  of  state  to  regulate  flsberles,  {  People  v.  Bridfres  (111.)  16  L.  B.  A.  684;  State  v.  ]fr»- 
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capturing  tth  In  that  way  for  foreign  market, 
and  have  continned  this  practice  ainoe  the 
paaaage  of  the  act  in  question.  When  called 
upon  to  answer  the  indictment  in  this  case, 
their  defense  was  that  this  was  a  "private 
pond,"  within  the  meaning  of  the  proviso  of 
the  Ist  section  of  that  act.  While  it  wonld 
be  impoesible  to  definitely  fix  a  dividing;  line 
between  a  pond  and  a  lake,  yet  that  a  distinc- 
tion does  exist  is  recognized,  not  only  in  the 
language  of  the  comoXn  people,  but  by  Mr. 
Webster,  who  defines  a  ^'jMnd"  as  '*a  body  of 
water  naturally  or  artificially  confined,  and 
nsuallv  of  less  extent  than  a  lake,"  and  a 
**lake'^  as  '*a  laree  body  of  water  contained  in 
a  depression  of  the  earth's  surface."  And  we 
think  it  clear  that  this  distinction  was  under- 
stood by  the  parties,  who  have  given  to  this 
sheet  of  water  the  name  of  *'Big"  or  "Open" 
Lake.  Conceding,  however,  that  it  may  be 
called  either  a  pond  or  a  lake  without  doing 
violence  to  the  rules  of  language,  still  it  is  not 
a  * 'private  pond,"  within  the  terms  of  this 

{>roviso.  While  it  was  the  purpose  of  the 
e^rislature  to  preserve  the  fish  in  our  lakes, 
vater  courses,  etc.,  as  a  food  supply  for  the 
pnblic,  and,  to  accomplish  this,  it  placed  an 
interdict  on  those  methods  that  result  in  their 
wholesale  destructioo.  vet  this  could  be  done 
without  interfering  with  the  owners  of  a  "pri- 
vate pond."  Wi£  the  fish  in  such  a  pond  the 
owner  might  do  as  he  willed.  To  exercise 
this  unlimited  control,  however,  the  property 
must  be  essentially  private.  It  must  be  a  sheet 
of  water  covering  exclnsi  vcA^  his  own  land,  and 
nich  as  no  one  could  forbid  him  its  use,  any 
more  than  the  cultivation  of  the  soil  under- 
Death,  if  it  was  free  of  the  water.  Lacking 
this  element  of  exclusive  proprietorship,  we 
think  it  clear  that  plaintiffs  in  error  cannot 
avail  themselves  of  the  protection  of  this  pro- 
yision.  As  before  stated,  while  Peters  is  the 
owner  of  1,000  acres  of  this  lake,  the  remaining 
40  acres  belong  to  another  person.  If  the 
former  is  the  owner  of  a  private  pond,  then  so 
is  the  latter,  and  we  would  thus  have  one  body 
of  water  constituting  two  distinct  private 
ponds.  If  the  contention  of  plaintiffs  in  error 
is  correct,  then,  under  the  protection  of  this 
proviso,  the  proprietor  of  this  "arm"  of  40 
acres,  if  he  could  invite  all  the  fish  of  the  lake 
into  it,  might,  by  the  use  of  destructive 
methods,  exterminate  them,  and  vet  be  guilty 
of  no  wrong  of  which  the  public,  or  any 
iDdividual  member  of  it,  could  complain.  This 
is  equally  true  as  to  the  owner  of  the  1,000 
acres,  whose  methods  of  capturing  fish  are 
much  more  likely  to  result  in  their  final  exter- 
mination. In  the  words  of  the  supreme  court 
of  Pennsylvania  in  Beynoidiv.  Com,  98  Pa.  458, 
cited  in  12  Am.  &  En^.  Enc.  Law,  p.  627,  thia 
body  of  water  "must  be  treated  as  an  entirety, 
aad  either  the  whole  or  none  is  private.** 
Treating  it  as  an  "entirety,"  we  hold  that  it  is 
in  no  legal  sense  a  "private  pond." 

Bat  it  is  said  that,  even  if  plaintiffs  in  error 
•re  wrong  in  the  above  contention,  yet  they 
cannot  be  punished,  because  of  the  unconstitu- 
tionality of  the  act. 

(1)  It  is  insisted  that  it  violates  §  8  of  art.  11 
of  the  state  Constitution.  This  objection  is 
directed  to  §  5  of  the  act,  which  provides  that 
it  *'shaU  not  apply  to  lakes  in  this  state  having 
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an  area  of  16  square  miles  and  over,  and 
subject  to  overflow  or  backwater  from  the 
Mississippi  river,"  etc.  It  is  argued  that  this 
exception  is  "arbitrary  and  unnatural." 
StraUon  Claimants  v.  Morris  Claimants,  80 
Tenn.  497.  12  L.  R.  A.  70.  We  do  not  think 
so.  This  exception  from  the  operation  of  the 
statute  of  lakea  covering  such  large  aYeas,  and 
whose  waters  and  fish  supply  are  periodically 
replenished  from  the  Mississippi  river,  was 
rested  upon  the  natural  and  reasonable  idea 
that  they  would  not  be  liable  to  suffer  a  mate- 
rial waste  or  destruction  of  their  stock  of  fish, 
though  some  of  the  exhaustive  met  bods  for- 
bidden to  lesser  lakes,  and  to  streams,  etc., 
should  be  applied  to  them.  As  the  evil  conse- 
quences which  this  legislation  sought  to  avert 
were  not  likelv  to  occur  in  these  large  lakes, 
so  fortunately  located  for  constantly  receiving 
supplies,  they  were  exempted  from  the  opera- 
tion of  this  statute,  which  was  wisely  directed 
to  the  preservation  of  the  fish  in  the  smaller 
lakes,  streams,  and  ponds  of  the  state. 

(2)  Again,  it  is  argued  that  it  is  void  because 
violative  of  §  18  of  art.  11  of  the  state  Consti- 
tution. As  we  understand  this  insistence,  it  is 
this:  that,  while  the  legislature  may  pass  laws 
for  the  protection  and  preservation  of  fish  and 
game,  yet  these  laws  shall  not  be  general,  but 
must  he  confined  to  particular  counties  or  geo- 
graphical districts.  We  do  not  think  this  con- 
tention warranted  by  any  sound  rules  of  con- 
struction. By  the  Ist  clause  of  this  section  it 
is  provided  that  "the  general  assembly  shall 
have  power  to  enact  laws  for  the  protection  and 
preservation  of  game  And  fish  within  the  state." 
Under  the  terms  of  this  clause,  and  in  view  of 
other  provisions  of  the  Constitution  which  pro- 
hibit class  legislation,  the  legislature  might 
very  well  have  deemed  itself  restrained  from 
passing  any  other  than  general  laws,  and  ^et 
there  might  be  localities  where  the  protection 
of  restraining  statutes  was  very  much  needed, 
and  other  localities  where  it  was  not  required, 
and  might  be  oppressive.  Hence,  ss  if  to  meet 
all  emergencies,  and  at  the  same  time  to  put 
every  constitutional  objection  to  rest,  it  is  pro- 
vided in  the  enacting  clause  of  this  section 
that  "such  laws  may  be  enacted  and  applied 
and  enforced  in  particular  counties  or  geo- 
graphical districts  designated  by  the  general 
assembly."  In  other  words,  these  laws  may 
be  general  or  special  as  the  wisdom  of  the  leg- 
islature may  from  time  to  time  suggest. 

(8)  Finallv,  it  is  insisted  that  this  act  is  void 
because  violative  of  the  1st  section  of  the  14th 
Amendment  of  the  Constitution  of  the  United 
States,  in  that  it  unwarrantably  interferes  with 
the  property  rights  of  the  owner  of  the  lake. 
We  think  this  contention  equally  unsound. 
It  overlooks  the  fact  that  *'fish  in  streams  or 
bodies  of  water  have  always  been  classed  by 
the  common  law  as  fera  natura,  in  which  the 
riparian  proprietor,  or  the  owner  of  the  soil 
covered  by  the  water,  even  though  be  may 
have  the  sole  and  exclusive  right  of  fishing  in 
said  waters,  has  at  best  but  a  qualified  property, 
which  can  be  rendered  absolute  only  by  their 
actual  capture,  and  which  is  wholly  devested 
the  moment  the  fish  escape  to  other  water."  2 
Bl.  Com.  892;  J'^opls  v.  Bridges,  142  HI.  80,  16 
L.  R  A.  684.  But,  in  addition,  the  power  of 
the  legislature  to  enact  laws  for  the  protection 


lit 


Tennessbb  Sufrbmb  Court. 


Jwm, 


and  preservation  of  game  in  tbe  forests,  and 
flsb  in  tbe  waters,  of  tbe  state,  bas  been  so  fre- 
quently exercised,  and,  wben  cballenged  on 
constitutional  grounds,  bas  been  so  unirormly 
maintained,  tbat  tbe  question  bas  now  passed 
beyond  tbe  realm  of  debata    On  tbis  point  we 


need  only  refer  to  tbe  following  among  tbe  very 
many  autbori ties:  Manej/v.  State,  6  l^ea,  218; 
iMWton  V.  Steele,  162  U.  8.  188.  88  L.  ed.  8h5; 
Magner  v.  People,  97  111.  820;  Tiedeman,  PoL 
Power,  §§  125.  127/;  People  v.  Hridgn,  »upra. 
The  judgment  of  Ifie  Cit  cuit  Court  is  affinnoL 
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B   M.  HARRINGTON  et  al.,  Respte., 

V, 

COMMERCIAL  DOCK  COMPANY,  Api^t. 
( Wash. ) 

A  wharf  is  public  so  that  diserimination 
cannot  be  made  between  alinilar  ves- 
sels in  usinfl^  it  for  a  laDding  place,  although 
It  te  owoed  by  a  private  peison  and  is  not  at  the 
termiouB  of  any  street,  where  it  is  renched  by  a 
tridiire  used  by  tbe  public  ns  a  thorouRhfare,  and 
-the  owner  conductsa  generaJ  wbarfloger  business 
under  1  Hlirs  Code,  9  2196,  authorizing  the  erec- 
tion of  wharves  by  private  persons  and  a  charge 
of  ^'such  rates  as  shall  be  reasonable.** 

(Jiilyl8,1806w) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pierce  County 
In  favor  of  plaint ififs  in  an  action  brought  to 
compel  defendaot  to  permit  plaintiffs  to  use  its 
wharf  as  a  Inndini;  place  for  passengers  and 
tbagRage.    Affirmed. 

The  factR  are  stated  in  tbe  opinion. 

Ifessrs.  Morry  &  Scott,  for  appellant: 

Tbe  cases  of  innkeepers  and  common  carriers 
-are  exceptions  to  tbe  general  rule  of  law  tbat 
allows  persons  to  decide  for  themselves  with 
whom  they  will  do  business,  and  wharfingers 
«re  not  governed  or  controlled  by  tbe  extraor- 
dinary rule  governing  innkeepers  and  com- 
•mon  carriers. 

Hutchinson,  Carr.  §62;  Story,  Bailm.  7th 
•ed.  §i;  444-458;  Schmidt  v.  Blood,  9  Wend.  268. 
34  Am.  Dec.  148. 

A  ripHrian  owner  bas  a  right  to  erect  for 
private  use  a  pier  or  wharf  which  serves  tbe 
purpose  both  of  a  landing  place  for  freight 
and  for  its  storage. 

Dvtton  V.  Strong,  66  U.  S.  1  Black,  28, 17  L. 
«d.  29. 

Such  wharves  become  a  part  of  the  realty  to 
*which  they  are  attached,  and  pass  with  it. 
•Certainly  no  one  can  occupy  for  his  own  uses 
and  purposes  the  water  in  front  of  such  ri- 
parian owner  without  his  consent,  and  the  at- 
tempt of  any  person  so  to  do  would  be  a  tres- 
pass. 

Btee  V.  Rvddiman,  10  Mich.  125;  1  Hill, 
Code,  §  2136. 

A  wharf  so  consmicted  is  a  private  wharf 


and  under  the  control  of  the  owner,  and  it 
80  intended  by  tbe  legislature. 

1  Hill,  Code.  §§  2137.  2188. 

The  public  are  not  injured,  and  should  not 
complain  if  the  owner  allows  certain  persons 
the  use  of  bis  wharf,  and  refuses  tbe  use  of 
It  to  others. 

Beaney  v.  Heanev,  2  Denio,  625;  Bogsrt  ▼. 
ffaight,  *20  Barb.  251;  Washb.  Easem.  &  S.  2d 
ed.  ^  9,  403;  Bainbridge  v.  ShtrCoek,  29  Ind. 
378,  95  Am.  Dec.  644;  S^oorde  v.  Edgar,  69  N. 
Y.  28,  17  Am.  Rep.  295. 

Messre.  James  F.  McElroy  and  O'Brien 
&  Robertflon*  for  respondents: 

A  wharf  belonging  to  an  individual  may 
from  its  use  become  in  lis  nature  a  public 
wharf 

Desiy,  Shipping  &  Admiralty,  $  850;  Gould. 
Waters.  §  119;  Mvnn  v.  Illinois,  94  C.  S.  113, 
24  L.  ed.  77;  Button  v.  Strong,  66  U.  S.  1 
Black,  28,  17  L.  ed.  29;  Tlie  Whaif  Case,  9 
Bland,  Ch.  861 ;  New  Orleans,  M,  dt  C,  IL  Co, 
V.  Banning.  82  U.  S.  15  Wall.  849,  21  L.  ed. 
220;  Qaiwston  v.  Menard,  28  Tex.  849. 

Respondents  have  a  license  to  run  tbeir 
steamer  and  land  tbe  same  at  appellant's  wharf 
for  safety  and  convenience  upon  tbe  payment 
of  reasonable  wharfase  cbarees. 

Th€  '*Kate  Tremaine,"  5  Sen.  62;  Barker  v. 
New-Tork  Balance  Dock  Co.  18  How.  Pr.  551. 

Gordon*  J.,  delivered  tbe  opinion  of  the 
court : 

Appellant  is  tbe  owner  and  in  possession  of 
a  wharf  and  warehouse  situated  upon  a  water- 
way known  as  the  "City  Waterway,"  in  the 
city  of  Tacoma,  and  located  upon  a  portion  of 
tbe  tide  lands  which  is  not,  by  tbe  Constitu- 
tion and  laws  of  tbe  state,  reserved  from  sale. 
Said  wharf  and  warehouse  are  not  locntcd  at 
tbe  terminus  of  any  street  in  tbe  city  or  any 
public  highway  in  tbe  county.  Appellant  holds 
possession  of  that  portion  of  tide  lands  upon 
which  its  wharf  and  warehouse  are  situated, 
under  and  by  virtue  of  a  lease  for  the  term  of 
twenty  years  from  tbe  Tacoma  Land  Company. 
Said  land  company  bas  the  preference  right  to 
purchase  tbe  tide  land  on  which  tbe  said  wharf 
and  warehouse  are  situated,  and  bas  made 
proper  and  timely  application  to  tbe  commis- 
sioner of  public  lands  for  tbat  purpose. 
Tbe  respondents  are  owners  of  the  steamer 
Cricket. — a  passenger  steamer  plying  between 


Note— As  to  discrimination  by  a  carrier  at  com- 
mon law  between  its  patrons,  see  Louisville,  E.  & 
St.  L.  ConsoL  R.  Oo.  v.  Wilson  (Ind.)  18L.  B.  A.  10^ 
and  note. 

As  to  a  carrier^  discrimination  between  exprea 
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companies,  see  Atlantic  Bxp.  Go.  v.  WilmtofftOD  H 
W.  R.  Ck).  (N.  C.)  18  L.  B.  A.  808,  and  noU, 

As  to  the  riflrhts  of  hackmen  and  other  aolloltoia 
of  patronage  at  depots,  wharves,  eto.,  see  Oole  r. 
Rowen  (Mich.)  13  L.  R.  A.  848. 
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the  dtiefl  of  Tacoma  and  Seattle.  They  1d- 
itituted  this  action  la  the  superior  court  for 
Pierce  county  for  the  purpose  of  compelling 
the  appellant  to  peroait  them  to  use  appellant's 
wharf  as  a  landing  place  for  the  passengers 
sod  baggage  earned  on  their  steamer.  The 
answer  of  the  appellant  denied  that  it  was  con- 
ducting a  public  wharf,  and  alleged  that  its 
wharf  was  a  private  one,  and  that  respondents 
had  no  right  to  the  use  thereof  as  a  landing 
place  for  passengers  without  appellant's  per- 
mission, which  permission  it  refused  to  give; 
alleging,  further,  that  it  had  not  sufficient 
room  at  its  wharf  to  accommodate  said  steamer 
without  discommoding  its  regular  freight 
boats.  Upon  final  hearing  the  lower  court  en- 
tered a  decree  perpetually  prohibiting  and  re- 
strsininj;  appellant  from  interfering  with  or 
preventing  respondent's  steamer  from  landing 
and  discharging  its  passengers  and  baggage 
at  and  over  appellant's  wharf,  upon  the  pay- 
ment by  respondents  of  a  reasonable  compen- 
sation for  so  doing.  The  defendant  appeals. 
In  addition  to  what  has  been  stated,  the 
court  found  "that  the  said  mentioned  steamer 
Cricket,  at  the  date  of  the  filing  of  this  com- 
plaint, was  landing  at  the  docks  of  the  defend- 
ant company,  at  the  city  of  Tacoma,  three 
times  a  day,  and  lying  there  during  the  night; 
that  the  dock  of  the  said  defendant  is  situated 
at,  and  approached  by,  a  bridge  constructed 
from  Pacific  avenue,  in  the  city  cf  Tacoma,  to 
the  rear  of  defendant's  dock,  which  paid  bridge 
has  been  and  is  open  and  affords  access  to  the 
public  to  the  said  dock,  and  that  the  said  dock 
and  the  said  bridge  are  not  inclosed,  and  that 
said  bridee  is  in  general  use  by  the  public  as  a 
thoroughfare,  and  that  no  restrictions  or  re 
Btraints  are  made  in  its  use  as  such  thorough- 
fare; that  the  said  Commercial  Dock  CompHny 
transacts  a  general  wharfinger  and  warehouse 
business  at  j^aid  dock  in  the  city  of  Tacoma, 
and  18  suitable  for  the  landing  of  vessels  of  the 
steamer  Cricket's  character,  and  ha^  ample  and 
proper  facilities  for  the  accommodation  of  the 
said  steamer  Cricket  at  the  times  and  under  the 
circumstances  that  she  now  lands  and  seeks  to 
land;  that  prior  to  the  bringing  of  this  action 
the  defendant  agreed  with  the  plaintiffs  to  fur- 
nish a  berth  and  dockage  for  the  steamer 
Cricket  for  the  landing  of  passengers  at  its  dock 
at  the  cit^  of  Tacoma,  Washington,  for  an  in 
definite  time,  for  the  sum  of  $85  per  month." 
The  court  also  found  that  on  or  about  the  1st 
of  October,  1^95,  appellant  notified  respondents 
that  it  bad  not  sufficient  room  to  accommodate 
respondents'  steamer,  and  further  that,  if  thev 
continued  to  land  said  steamer  at  appellant's 
wharf  after  October  11,  "her  lines  would  be 
thrown  off  or  cut;"  also  found  **that  the  said 
dock  of  the  defendant  corporation  is  located 
CD  the  shore  of  Commencement  bay,  in  Pierce 
county,  Washington,  and  the  water  at  the  outer 
edge  of  said  dock  is  of  a  depth  of  8  feet  at 
low  tide,  and  the  same  is  situated  on  a  water- 
way approachable  from  the  sea  and  the  waters 
of  Puget  sound;  that  vessels  of  a  similar  char- 
scier  and  in  competing  business  with  the 
steamer  Cricket  are  permitted  to  land  at  the 
dock  of  the  said  defendant  corporation."  Many 
of  said  findings  were  excepten  to  by  appellant, 
hut  after  examining  the  evidence  we  do  not 
feel  warranted  in  disturbiog  them. 
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The  main  contention  of  appellant  is  that  its 
wharf  is  a  private  wharf,  anci  under  the  control 
of  the  owner,  and  that  it  has  a  right  to  deter- 
mine for  itself  with  whom  it  will  do  busi- 
ness; and  counsel  confidently  cites  §  2136,  I 
Bill's  Code,  in  support  of  this  position.  That 
section  Is  as  follows:  "Any  person  owning 
land  adjoining  any  navigable  waters  or  wa:er 
course,  within  or  bordering  upon  this  stHte» 
may  erect  upon  his  own  land  any  wharf  or 
wharves,  and  may  extend  them  so  far  into  said 
waters  or  water  courses  as  the  convenience  of 
shipping  may  require;  and  he  may  charge  for 
wharfage  such  rates  as  shall  be  reasonable; 
providra,  that  he  shall  at  all  times  leave  suffi- 
cient room  in  the  channel  for  the  ordinary  pur- 
poses of  navigation."  The  first  part  of  this 
section  confers  a  license  upon  the  owner  of 
lands  adjoining  navigable  waters  to  extend  any 
wharf  erected  upon  his  own  land  into  said  wa- 
ters, but  the  latter  part  of  the  section,  Hz,,  that 
*'be  may  charge  for  wharfage  such  rates  as 
shall  be  reasonable,**  is  a  limitation  merely. 
The  section,  as  a  whole,  while  it  recognizes  the 
right  of  private  ownership  in  wharfs,  cannot 
be  construed  to  mean  that  such  private  prop- 
erty may  not  be  devoted  to  such  use  as  will,  in 
contemplation  of  law,  make  it  partake  of  the 
nature  of  a  public  wharf.  Upon  tiiis  qiiestiou 
it  was  said  by  the  Supreme  Court  of  the  United 
States  in  DuUon  v.  Strong,  66  U.  S.  1  Black, 
82,  17  L.  ed.  83.  that  "piers  or  landing  places, 
and  even  wharves,  may  be  private,  or  they 
maybe  in  their  nature  public,  although  the 
property  may  be  in  an  individual  owner;  or,  in 
other  words,  the  owner  may  have  the  right  to 
the  exclusive  enjoyment  of  the  structure,  and 
to  exclude  all  other  persons  from  its  use;  or  he 
may  be  under  oblisation  to  concede  to  others 
the  privilege  of  landing  their  goods,  or  of  moor- 
in?  their  vessels  there,  upon  the  payment  of  a 
reasonable  compensation  as  wharfage;  and 
whether  they  are  the  one  or  the  other  may  de- 
pend, in  case  of  dispute,  upon  several  consid- 
erations, involving  the  purpose  for  which  ihey 
were  built,  the  uses  to  which  they  have  been 
spplled.  the  place  where  located,  and  the  nature 
and  rharacier  of  the  structure."  In  Gould, 
Waters,  ^  119,  the  author  lays  down  the  propo- 
siHon.  and  supports  it  by  a  great  array  of  au- 
thorities, that,  "when  wharves  belooging  to  in- 
dividuals are  legally  thrown  open  to  the  use  of 
the  public,  they  become  affected  with  a  public 
interest,  and  the  wharfase  must  be  reasonable.'* 
The  proof  in  this  case  shows  that  numerous 
steamers  landed  at  appellant's  wharf  daily,  dis- 
charging passenerers  and  baggage,  as  well  as 
freight,  from  different  ports  m  the  waters  of 
Puget  sound  SLd  elsewhere;  and  it  also  shows 
that  the  appellant  receives  the  sum  of  25  rente 
per  ton  for  every  ton  of  freight  going  out  or 
coming  in  over  said  wharf.  We  think  that  the 
language  of  the  court  in  Munn  v.  lUiuoU,  94 
U.  8.  113,  24  L,  ed.  77,  is  applicable  here,  viz., 
that  appellant  stands  "in  the  vtfry  'gateway  of 
commerce,'  and  takes  toll  from  all  who  pass.'* 
In  The  ''Kate  Tremaive,"  6  Ben.  62.  Fed.  Cas. 
No.  7,622.  it  is  ssid:  '*A  wharf  is  a  necessity 
of  modem  navigation,  and  of  na'^igation  alone  - 
The  sole  object  of  its  erection  is  to  facilitate 
the  transportation  of  passengers  and  freight 
upon  navigable  waters.  .  .  .  Every  vessel 
has  a  license  to  use,  for  her  safety  or  conven- 
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lenoe,  an^  public  wharf  on  navigable  waters,  that  the  property  employed  in  his  business  was 
upon  paying  reasonable  wharfage.*'  We  think  private  property.  Tnedoctrine,  if  maintained, 
that,  in  determining  the  character  of  appellant's   would  tend  to  promote  and  further  monopolies. 


wharf,  regard  should  be  had  to  the  use  to  which 
it  has  been  devoted,  rather  than  its  private 
ownership,  and  that  upon  the  facts  found  the 
position  of  the  appellant  cannot  be  maintained. 
As  well  might  the  proprietor  of  a  stagecoach 
claim  the  right  to  discriminate  upon  the  ground 


which  it  is  not  the  policy  of  our  law  to  favor. 
The  d^ee  vfiU  be  afflj^ned, 

Hoyrty  Ch.  J.«  and  Anders  and  S€ott»  JJ., 

concur. 


INDIANA  SUPREME  COURT. 


STATE  of  Indiana,  ex  rel.  Emmett  H. 
SCOTT,  Appt,, 

V. 

Alphonso  L.  HART  et  aL,  Commissioners 

of  La  Porte. 


(. 


iDd.. 


.) 


A  lease  of  roosM  in  a  court-house  to  be 

used  for  private  purposes  cannot  be  lawfully 


made  by  county  oommissloners  in  the  absence  of 
statutory  authority. 

(March  8, 18M.) 

APPEAL  by  relators  from  a  Judgment  of  the 
Circuit  Court  for  La  Porte  County  sustain- 
ing a  demurrer  to  an  information  to  test  the 
validity  of  a  lease  by  defendants  of  rooms  in 
the  courthouse.     I&ver»ed, 
The  facts  are  stated  in  the  opinion. 


Note.— Leo^e  or  lieenge  of  pubUc  ImUdinas  for  pri^ 

vale  purpoaea. 

The  case  of  State,  Scott,  v.  Hart,  held  that 
county  commissioDers,  in  the  absence  of  statutory 
authority,  could  not  lawfully  make  a  lease  of  rooms 
in  a  court-house  to  be  used  tor  private  purposes, 
and  if  they  did,  the  liability  for  injuries  caused  on 
such  premises  would  be  the  same  as  that  of  a  pri- 
vate person.  It  distiniruishes  the  cases  that  hold 
that  municipal  corporations  having  in  rood  faith 
built  and  used  a  town  hall,  had  the  right  to  allow 
thesame  to  be  used  Incidentally  for  other  purposes, 
either  gratuitously  or  for  a  compensation,  and  the 
distinction  is  made  on  theffround  that  the  tempo- 
rary use  did  not  interfere  with  the  municipal  uses, 
and  was  only  inddentaL  This  case  is  sustained  by 
some  authorities  along  similar  lines,  such  as  de- 
ciBions  that  rooms  in  a  Jail  cannot  be  rented  for 
private  purposes,  and  that  ascboolhouse  cannot  be 
used  for  other  than  school  purposes,  end  a  public 
building  cannot  be  erected  for  private  purposes. 
These  so  decide  on  the  ground  that  any  other  than 
a  public  use  is  contrary  to  public  policy,  and  that 
such  rule  is  In  effect  obnoxious  for  want  of  power, 
and  a  diversion  from  a  public  to  a  private  purpose 
of  property  sustained  by  public  funds,  and  as 
aKsinst  common  right  and  violating  fundamental 
principles  of  social  compoot.  There  is  apparently 
some  conflict  of  authority;  some  eases  hold  that  a 
town- hall  building  maybe  rented  or  used  for  other 
than  public  purposes  where  such  use  dues  not  in- 
terfere with  the  public  use,  and  where  such  build 
\ug»  were  constructed  on  plans  in  excess  of  the  de- 
mands of  the  town  or  city  expect  iotr  that  t  hey  would 
be  needed  in  the  future,  and  such  uses  other  than 
public  have  been  sustained  under  statutes.  But 
they  all  agree  that  a  building  could  not  be  con- 
structed under  a  pretext  of  public  purpose  where 
It  was  contemplated  that  the  building  was  to  be 
built  and  used  for  private  purposes.  The  question 
of  power  is  raised  in  various  ways  by  Information, 
Injunction  against  such  use,  injunction  against  a 
tax,  suit  to  recovers  tax,  suit  for  rent,  and  the  like. 

So,  a  contract  was  void  and  contrary  to  public 
policy  where  a  county  Jailor,  for  a  reward  to  be 
paid,  undertook  to  receive  and  safely  keep  In  the 
public  Jail  a  runaway  slave  then  in  the  possession 
of  the  owner,  as  this  Involved  a  direct  breach  of 
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duty  in  converting  the  public  property  to  private 
and  unauthorised  use,  whereby  it  would  be  more 
or  less  injured,  and  tempted  the  Jailor  to  a  ylolation 
of  duty.    Miller  v.  Porter,  8  B.  Hon.  288. 

And  rent  for  use  and  occupation  on  an  Implied 
promise  cannot  be  recovered  from  a  party  using 
rooms  for  a  saddler's  shop,  which  rooms  were  pro- 
vided in  the  Jail  for  the  Jailor's  residence,  as  such 
use  is  against  public  policy.  Thompson  v.  Probert, 
9  Bush,  146. 

A  county  was  not  liable  for  use  and  occupation 
where  one  of  the  rooms  was  kept  by  the  sheriff  as 
a  bed-chamber  and  another  by  a  firm  of  lawyers, 
and  the  board  of  supervisors  authorised  the  sheriff 
to  rent  rooms  for  the  use  of  the  county  officers. 
The  county  was  liable  for  the  use  of  such  as  were 
necessary.  Crump  v.  CJolfaxCJounty  Supers.  SS  Miss. 
107. 

And  a  town  had  no  authority  to  erect  a  building 
containing  stores  to  be  rented,  under  an  act  au- 
thorizing the  issue  of  bonds  amounting  to  $100,000 
to  raise  funds  to  erect  a  town  hall,  but  under  a 
special  act  validating  such  appropriation,  and 
where  the  building  was  nearly  completed,  an  in- 
junction was  refused,  relegating  the  petitioner  to 
the  remedy  at  law.  White  v.  Stamford,  87  Cono. 
688. 

And  it  was  held  a  school  district  had  no  power  to 
lease  a  schoolhouse  for  society  meetings  and  gath- 
erings, where  a  taxpayer  objected  and  it  was  shown 
that  the  school  property  was  injured,  and  an  in- 
junction was  granted.  Spencer  v.  Joint  School 
Dist  No.  6, 15  Kan.  iS50,  28  Am.  Rep.  868. 

So,  a  school  district  had  no  power  to  grant  the 
right  to  use  a  schoolhouse  of  the  district,  where,  at 
a  public  meeting,  it  was  voted  to  have  Sunday 
school  and  public  meetings  for  the  purpose  of 
preiiching  and  other  reliflrious  exercises  held  there- 
after In  the  schoolhouse;  and  a  taxpayer  of  the  dis- 
trict, objecting,  was  entitled  to  an  injunction 
against  such  use,  although  the  injury  to  the  school- 
house  property  might  be  very  slight.  Soofield  v. 
Eighth  School  Dist.  27  Oonn.  480. 

And  a  city  council  had  no  power  to  appropriate 
money  to  erect  and  maintain  a  building  for  the  uae 
of  a  post  of  the  Grand  Army  of  the  Bepubllo,  so 
long  as  such  post  should  exist,  under  Mass.  Stat, 
chap.  488,  authorizing  an  appropriation  for  tba 
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Mr.  WillUkm  B.  BIddle*  for  appellant: 

The  remedy  hy  information  seems  to  be 
dearly  provided  by  the  statute. 

Stat.  1894,  S  1145.  "Fourth;"  S  Dill.  Mun. 
Corp.  3d  ed.  g§  897,  910, 922. 

The  board  of  commissioners  is  a  quasi  cor- 
poration. 

1  DilL  Mnn.  Corp.  8d  ed.  g  26;  Eayward  y. 
DaHdaon,  41  Ind.  212. 

Incidenlal  powers  essential  to  the  due  exer- 
<m  of  principal  ones  it  may  have,  but  principal 
powers  it  cannot  have  without  a  statutory 
grant. 

Tippeearu)e  County  Oomn.  v.  Barnes,  128 
lod.  408;  Bight  v.  Monroe  County  Gomrs.  68 
lod.  575;  Orant  County  Comn.  v.  Bradford, 
72 Ind.  455;  MojUgomery  County  Comn,  v.  Full- 
'tn,  118  Ind.  158;  BuA  County  Oomrs,  t.  Cole, 
2  Ind.  App.  475. 

A  distinction  is  drawn  between  property  of 
a  public  and  that  of  a  private  character. 

2  DiU.  Mun.  Corp.  8d  ed.  §§  575^77;  Shan- 
non v.  C^Boyle,  51  Ind.  565. 

Power  to  take  care  of  and  preserve  such 
property  cannot  raise  the  implication  that  it 
should  DC  leased. 

Halttead  v.  Lake  County  Comn,  56  Ind. 
368. 


The  conveyance  of  this  property  by  Wilson  as 
a  public  square  to  the  county  agent  created  by 
a  statute  of  this  state,  set  apart  and  dedicated 
it  for  a  specific  use. 

Stat.  1881,  459,  §§  1,  4;  Stat.  1881,  580,  g  2; 
Lowe  V.  Howard  County  Comn,  94  Ind.  558. 

The  public  square  of  a  county  is  property  of 
a  public  nature,  held  for  governmental  or  pub- 
lic j>ur  poses. 

Seeritt  v.  Delaware  County  Comn,  100  Ind. 
59;  WeetfaU  v.  Hunt,  8  Ind.  174;  New  OrUane 
V.  Uniied  Statee,  85  (J.  S.  10  Pet.  662,  720.  9 
Li.  ed.  578,  595;  Methodist  JSpieeopal  Church  v. 
Hoboken,  88  N.  J.  L.  18,  97  Am.  Dec.  696;  Com, 
V.  Bowman,  8  Pa.  203;  Washb.  Easem.  &  S.  3d 
ed.  217;  Price  v.  Thompson,  48  Mo.  361;  Ban- 
som  V.  Boat,  29  Iowa,  68,  4  Am.  Rep.  195; 
Com.  v.£tf«A,  14  Pa.  186. 

If  the  power  to  make  the  lease  can  be  im- 
plied, such  implication  would  carry  with  it  the 
requirement  that  notice  should  be  given. 

SUt.  1894,  §  5594. 

Mr.  Andrew  Anderson  for  appellees. 

Monksy  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  informalion  airainst 
the  board  of  commissioners  of  La  Porte  county. 


eicotion  of  a  memorial  hall,  as  taxation  must  be 
limited  to  pubUo  purposes  and  the  Grand  Armj 
post  in  this  case  was  not  a  public  body,  and  to  sup- 
port and  maintain  suoh  an  association  could  not  be 
deemed  a  public  purpose.  If  a  dty  could  be  au- 
tborfaed  to  erect  a  building  in  part  for  the  use  of 
«ach  an  association  so  lonfr  as  it  should  exist,  it 
oilfrht  be  authorized  to  provide  furniture  and  bear 
«H  the  expenses  of  the  association.  Kin«rman  v. 
Brockton,  158  Mass.  20ft,  11 L.  K.  A 128. 

Under  La.Code,  art.  800,  au  thorlzinir  the  oonstruo- 
ilOD  of  buildings  by  corporations  of  cities  and  towns 
00  the  public  places,  a  building  authorised  to  l>e 
constructed  by  a  private  person,  as  a  warehouse, 
proridinsr  tliat  be  should  store  free  of  charge  the 
goods  of  the  corporators,  and  allowinsr  him  to  exact 
from  other  inhabitants  of  the  parish  any  rate  of 
storage,  was  not  intended  for  public  utility,  and 
after  notice  to  remove  the  same  as  provided  in  the 
ordinance  authorizing  its  ereotiont  it  should  lie 
abated  as  a  nuisance.  Herbert  v.  Benson,  2  La. 
Add.  7701 

In  Henderson  v.  Bibley  Gounty,  28  Minn.  515,  It  was 
said  that  a  county  cannot  erect  buildings  for  the 
use  of  other  corporations  or  for  any  third  party, 
Dor  enter  into  contracts  by  which  it  shall  bind  itself 
to  hold  buildings  for  the  benefit  of  third  parties. 
8uch  objects  are  foreign  to  the  purposes  for  which 
counties  are  organized,  and  if  permitted  would 
open  the  door  to  entanglements  and  abuses  against 
whicb  the  public  should  be,  and  is,  by  law  pro- 
tected. 

Id  Stetson  v.  Kempton,  18  Mass.  278, 7  Am.  Dec. 
145l  it  was  said  that  it  cannot  be  supposed  that  the 
hailding  of  a  theater,  a  circus,  or  any  other  place 
of  mere  amusement  at  the  expense  of  the  town, 
oould  be  Justified  in  the  necessary  town  charges. 

But  in  French  v.  Quinoy,  8  Allen,  9.  the  condi- 
tloD  of  a  deed  providing  that  the  land  ^'shall  not 
te  osed  for  any  other  purpose  than  as  a  place  for  a 
town  house  for  said  inhabitants**  was  not  broken 
<V  the  renting  of  some  of  the  rooms  for  miscel* 
Itoeous  purposes,  as  clothing,  refreshments,  theat- 
ficsl  shows  and  the  like.  It  was  said  that  a  town 
^•d  no  authority  to  build  for  the  purpose  of  rent- 
teg  rooms  for  these  purposes,  but  when  vacant  and 
aooooupled  the  town  might  derive  some  revenue 
from  them* 

«  L  R.  A. 


And  under  Wis.  Laws  1880,  chap.  83,  subd.  1,  §  1, 
providing  that  city  authorities  were  given  the 
management  and  control  of  the  finances  and  all 
property  of  the  dty,  and  charged  with  the  man- 
agement  of  its  financial,  prudential,  and  municipal 
concerns,  a  taxpayer  was  refused  an  injunction 
against  renting  or  allowing  a  city  hall  to  be  used 
for  theaters,  concerts,  lectures,  shows,  dances,  and 
the  like,  where  the  city  had  the  authority  to  build 
a  ball  and  built  it.  Whether  prior  to  such  con- 
struction the  courts  had  power  to  confine  the  city 
authorities  to  some  plan  measured  by  or  limited  to 
the  municipal  necessities  or  wants  of  the  city  was 
not  decided.    Bell  v.  Platteville,  71  Wia.  180. 

And  a  city  might  let  or  use  the  auditorium  of 
the  dty  hall  for  theatrical  or  other  entertainments 
under  Wis.  Laws  1079,  chap.  289,  subd.  1.  §  1,  giving 
general  powera  possessed  by  municipal  corpora- 
tions to  a  city,  and  Laws  1879,  chap.  280,  subd.  4,  §  8, 
subsec.  1,  providing  that  a  city  may  receive,  pur- 
chase, and  hold,  for  the  use  of  the  city,  any  estate, 
real  or  personal,  and  seU,  lease,  or  convey  the  same. 

And  an  injunction  was  refused  where  the  com- 
plainant sought  the  same  against  a  tax,  claiming 
that  such  use  interfered  with  a  costly  block  owned 
by  him  built  for  concerts,  theaters,  amusements, 
and  the  like.    Stone  v.  Ooonomowoc,  71  Wis.  155. 

And  a  town  was  authorized  to  repair  an  old 
building  for  rental  purposes  although  it  would  be 
illegal  if  the  original  object  was  to  invest  money  in 
a  building  to  rent,  under  Vt.  Rev.  Laws,  2751, 
which  provided  that  a  town  might  vote  money  for 
incidental  town  expenses,  and  the  voters  decided 
to  repair  an  old  town  hall  in  the  second  story  of  a 
building,  the  lower  story  of  whiuh  was  owned  by 
another  party,  and  the  town  hall  was  crushed  in 
by  a  fall  of  snow  on  the  roof,  destrojing  that  part 
of  the  second  story  belonging  to  the  town,  al- 
though such  hall  was  not  needed  for  any  purpose 
of  the  town.  Bates  v.  Bassett,  00  Vt.  680, 1 L.  R.  A. 
166. 

In  Boiling  V.  Petersburg,  8  Leigh,  224,  there  was 
a  grant  by  an  individual  to  a  town  of  land  for  the 
use  of  the  town  for  the  considerations  mentioned 
in  the  deed,  which  were  **a  court-house  and  Jail 
having  been  buflt  thereupon,**  and  that  the  court- 
house and  Jail  and  Judicial  proceedings  should  be 
continued    and  held  on  tba  premises  with  the 
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callioff  in  question  the  power  of  said  board  of 
commissioners  to  lease  rooms  in  the  court- 
house to  be  used  for  private  purposes.  A  de- 
murrer to  the  information  for  want  of  facts 
was  sustained,  and,  appellant  failing  to  plead 
further,  jud|2:ment  was  reodered  in  favor  of 
appellees.  The  onlv<rror  urged  by  appellant 
is  the  sustaining  of  the  demurrer  to  the  com- 
plaint. 

It  is  alleged  in  the  information:  That  in 
1882  Walter  Wilson  laid  out  ^d  platted  land 
upon  which  the  city  of  La  Porte  is  located,  and 
designated  on  the  plat  a  parcel  of  ground  near 
the  center  as  ''Public  Square/'  and  dedicated 
the  same  to  be  used  for  the  purpose  of  erecting 
a  cour^hou8e  and  other  public  buildincs  re- 
quired at  a  county  seat;  and  that  on  Alay  1, 
1834,  said  tract  was  conveyed  by  said  Wilson 
to  the  county  agent  by  the  description  of 
"Public  Square,  and  ever  since  the  same  has 
been  used  exclusively  for  public  purposes. 
That  a  new  court-house  has  been  erected  on 
said  square,  a  part  of  which  is  a  basement, 
having  tbice  suites  of  rooms,  with  a  floor  area  of 
40  by  60  feet  each,  with  all  the  modern  im- 
provements for  heating,  HghtlDg,  and  conven- 
ience. Before  the  completion  of  the  court- 
house, the  board  of  commissioners  executed  a 
lease  to  their  coappellees  of  one  of  the  suites 
of  rooms  for  a  term  of  ten  years,  giving  them 
the  exclusive  right  to  occupy  said  rooms,  and 
use  them  for  their  own  private  business  pur- 
poses, and  agreeing  to  furnish  heat,  light,  and 
water  in  the  rooms  to  lessees,  and  a  janitor  to 
take  care  of  said  rooms;  and  that  lessees  have 
entered  into  possession  of  said  rooms  under  said 
lease.  That  there  was  no  notice  given  by  said 
board  of  its  intention  to  lease  said  rooms. 

Counties  are  iovoluntary  political  or  civil 
divisions  of  the  state,  created  by  geaeral  laws 


to  aid  in  the  administration  ol  the  state  gov- 
ernment. Their  powers  are  created  and  de- 
fined by  statute.  The  powers  of  the  board  of 
commissioners  are  limited,  and  for  any  act 
done  by  them  not  within  the  scope  of  their 
powers  the  county  is  not  liable.  1  Dill.  Mun. 
Corp.  $  25;  Pott»  v.  Henderson,  2  Ind.  827; 
CampbeU  v.  Bracke aridge,  S  B\ackt  471;  Afe- 
Cahe  V.  Fountain  County  Comre.  46  Ind.  88(H 
Cass  County  Comrs.  v.  Boss,  Id.  404;  Tippecanoe 
County  Oimrs.  v.  Barnes,  128  Ind.,  on  pa^es 
406,  407,  and  cases  cited;  Jamper  County  Cumrs. 
V.  AUman,  142  Ind.  678;  MethodUt  Kpiscapai 
Chureli  v.  Uohoken,  88  N.  J.  L.  18.  19,  97  Am. 
Dec.  696;  Stecens  v.  8t.  Mary's  Training 
School,  144  111.  886.  [18  L.  R.  A.  882],  on  page 
844,  and  cases  cited;  86  Am.  St.  Rep.  488,  and 
note  on  page  452.  Considered  with  respect  to 
their  corporate  powers,  counties  rank  low  down 
in  the  scale  of  corporate  existence,  and  are  fre- 
quently termed  quasi  corponttions.  1  DilL 
Mun.  Corp.  ^  25;  Tiedeman,  Mun.  Corp.  g  8; 
Cooley,  Const.  Lim.  294-^1;  Hayward  v. 
Dacidson,  41  Ind.,  on  page  215;  4  Am.  &  £ng. 
Enc.  Law,  pp.  845,  846,  868,  note  1;  Id.  874» 
notes  1,  4;  Sfate,  Treadwell,  v.  Uancock  County 
Comrs,  11  Ohio  St.  188;  Cathcart  v.  Comstock, 
56  Wis.,  on  pages  607.  608;  Uaukins  v.CarroU 
County  Supers.  60  Miss.  786;  Irwin  v.  Nor- 
ihumtirland  County  Comrs.  1  Serg.  &  ii.  505; 
Lvoa  V.  Adams,  4  Serg.  &  R.  448;  Vankirk  t. 
aark,  16  Serg.  &  R.  289;  Stetiena  v.  St.  Mary'a 
Training  School,  S7tpra;  Louisville  d  If,  B.  Co, 
V.  Davidson  County  Ct,  1  Sneed,  637,  62  Am. 
Dec.  424.  Counties  are  subdivisions  of  the 
state,  organized  solely  for  governmental  pur- 
poses. 4  Am.  ft  £og.  Eoa  Law,  p.  843; 
Cones  V.  Benton  County  Comrs,  137  lod.  404» 
and  cases  cited;  Jaeper  County  Contrs,  v.  All" 
man,  142  lod.  578,  and  cases  cited.    A  county 


proviso  that  in  case  jnrtdloal  proceedings  shall  have 
been  discootinued  thereon  the  property  snail  re- 
vert. It  was  held  that  no  reversion  occurred  bj 
reason  of  the  town  erectlnpr  other  buUdlngs  thereon 
and  leasing  them  to  individuals,  since  the  charter 
of  Petprsburg,  acts  of  May,  1784,  chap.  19, 11  Hen. 
Stat,  at  L.  p.  882.  provided  that  the  corporation 
should  have  the  power  to  receive  and  possess  lands, 
and  to  sell,  grant,  demise,  alien,  or  dispose,  and 
Lave  power  to  rent,  ereot,  or  repair  court-house, 
ecc. 

A  f  ohooi  district  was  authorized  to  grant  the  use 
of  a  snhnolhouse  for  religious  meetings  and  Sun- 
day school,  where  111.  Rev.  Stat.  1874,  p.  968,  §  89, 
provided  that  the  directors  of  a  school  district 
might  grant  the  temporary  use  of  a  schoolhouse, 
whennotoccuoied  by  school,  for  religious  meet- 
ings and  Sunday  schools,  and  for  such  other  meet- 
ings as  the  directors  might  deem  proper,  and  this 
did  not  contravene  111.  Const,  art.  2,  S  8.  which  pro- 
vided that  no  person  should  Xm  required  to  support 
a  place  of  worship  against  his  consent,  and  art.  8, 
1 3,  which  forbade  any  school  district  from  making 
HU  appropriHtiuu  in  aid  of  any  church  or  for  sec- 
tarian purpose,  and  9  2,  which  required  all  school 
property  to  be  faithfully  applied  to  the  object  for 
which  such  gifts  or  grants  were  made.  Nichols  v. 
School  Directors,  98  111.  61,  84  Am.  Kep.  180. 

And  a  building  erected  by  a  village  corporation 
under  a  charter,  which  contained  rooms  for  public 
meetings,  police  court,  assessor's  office,  lock-up, 
and  the  like,  and  some  of  which  when  not  in  use 
were  let  for  hire,  was  exempt  from  taxation,  and 
was  property  held  by  a  public  corporation  for  pub- 
lic use.    Camden  v.  Camden,  77  Me.  580i 

83  L.  a  A. 


In  Worden  v.  New  Bedford,  181  Mass.  23, 41  Aau 
Rep.  18K,  it  was  said  thai  a  city  cannot  erect  build- 
ings  for  business  or  speculative  purposes,  but  ha  v. 
ing  a  city  ball  built  in  good  faith  and  used  for  mu- 
nicipal purposes,  it  has  the  right  to  allow  it  to  be 
used  incidentally  for  other  purposes,  either  gratu- 
itously  or  for  a  compensation.  Such  use  is  within 
its  legal  authority,  and  Is  common  in  most  Massa- 
chusetts cities  and  towns,  and  a  city  was  held  lia- 
ble in  the  same  manner  as  a  private  owner  for  in- 
juries  caused  from  defects  or  want  of  repair  in  » 
building  let  for  hire. 

In  Kingman  v.  Brockton.  158  Mass.  256, 11  L.  R. 
A.  188,  it  was  said  that  if  a  city  had  a  putUo  build- 
ing already  erected,  which  was  larger  than  ixm 
needs  for  municipal  purpofses  required,  it  might 
allow  portions  of  such  building  to  be  used  for  other 
purposes  for  the  time  being,  either  for  a  stipulated 
rent  or  price  or  gratuitously.  In  erecting  a  public 
building  a  city  need  not  limit  the  siae  of  it  to  actual 
existing  needs,  but  may  make  a  reasonable  provi- 
sion for  probable  future  wants. 

In  Greenbacks  v.  Boutwell,  fi  Vt.  207.  it  was  said 
that  if  a  hall  was  designed  to  accommodate  schools. 
and  the  inhabitants  of  the  district  for  customary  ex- 
aminations and  exhibitions  in  connection  with  the 
scbool8.it  was  legitlmate.but  if  the  design  was  to  use 
the  buildings  of  a  school  as  a  pretext  for  making  a 
public  hall  for  town  meetings,  religious  meetinira, 
lectures,  concerts,  dances,  and  picnics,  then  the  dis- 
trict was  doing  what  it  had  no  lawful  authority  to 
do,  and  if  the  hall  was  designed  and  adapted  for  the 
use  of  the  district  in  regard  to  schools,  the  makliijr 
of  the  hall  would  not  be  illegal,  if  when  not  wanted 
for  school  purposes  the  district  should  permit  ft  to 
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eoart-home,  with  fbe  real  estate  upon  which  it 
ftands,  la  public  property  held  by  the  county, 
but  in  truat  for  the  public  use.  Parke  County 
Cmn,  y.  O^Ckmner,  86  Ind.  581;  Serrut  y. 
Ddaware  County  Oomn.  100  Ind.  59;  Methodist 
Epieeopal  Church  y.  Boboken,  eupra;  Com,  y. 
RnA,  14  Pa.  186;  (hm.  y.  Bowman,  8  Pa.  208. 
Section  5745,  ReT.  Stat.  1881  (Bey.  Sut  1894. 
P  7880),  proyides  the  county  commisaionera 
"shall  h&ye  power  at  their  meetings  to  make 
ordprs  respectlDg  the  property  of  the  county,  in 
coDformity  to  law;  to  sell  the  public  grounds  of 
tfae  county  upon  which  the  public  buildinss 
are  situate  ana  to  purchase  in  lieu  thereof.  In 
the  name  of  the  county,  other  around s  in  the 
&)nnty  seat  on  which  such  bui^ings  shall  be 
erected;  to  purchase  other  lands  for  the  en- 
largement of  the  public  square;  and  take  care 
of  and  preserye  such  prop^erty."  The  board  of 
oommisaioners  ia  authorized  to  purchase  and 
own  the  real  estate  upon  which  the  court-house 
is  erected,  for  that  purpose,  which  ia  a  public 
porpoee:  and  has  no  power  to  use  or  lease  the 
same,  or  any  part  thereof,  to  be  used  for  any 
private  purpose,  unless  there  is  a  statute  giying 
iuch  power.  The  court-house  is  erected  for 
the  public  use,  to  furnish  a  place  to  hold  the 
courts,  and  for  offices  for  the  clerk,  sherilT, 
(leiisurer,  and  auditor,  and  for  such  other  pub- 
lic purposea  as  may  be  necessary.  The  in- 
crease in  the  business  of  the  court  may,  from 
time  to  time,  require  additional  rooms  in  which 
to  bold  court,  as  well  as  for  juries  and  grand 
juries,  and  for  the  county  officers  namea;  and 
the  board  of  commisaionera  cannot  by  contract 
prevent  themselves  or  their  successors  from 
using  or  setting  apart  for  the  court  or  the 
county  offlcera  or  for  other  public  purposes 
rooms  in  tbe  court- house  not  before  used  for 
such  public  purpose.  The  contract  in  contro- 
versy here,  if  yalid,  would  prevent  the  board 
of  commisaioners  for  ten  yeara  from  May  1, 
1894,  from  uaing  the  rooms  mentioned  in  the 


lease  for  any  public  purpurea,  no  matter  how 
urgent  the  necessity.  During  this  time  the 
board  is  required  to  furnish  heat,  light,  and 
water  in  the  rooms  to  the  lessees,  and  a  janitor 
to  take  care  of  the  rooms,  or  respond  in  dam- 
ages for  a  failure  so  to  do.  Such  a  use  of  the 
property  ia  a  private,  and  not  a  public  use. 

Section  5745  (7880),  eupra,  gives  the  board 
of  commissioners  the  power  to  sell  the  ground* 
upon  which  a  court-house  is  situate,  and  to- 
purchase  in  lieu  thereof,  in  the  name  of  the 
county,  other  around  in  the  county  seat,  on 
which  auch  building  shall  be  erectea.  Under 
the  law  in  this  state  the  board  of  commission- 
ers may  also  upon  petiiion  and  proper  proced- 
ure order  the  relocation  of  the  county  seat.  In- 
auch  case  the  public  grounds  in  the  old  county 
seat  are  conveyed  away,  and  aro  not  owned  by 
the  county.  The  contract  mentioned,  if  up- 
held, deprives  the  board  of  the  right  to  ezer- 
ciae  power  or  jurisdiction  in  these  mattera- 
without  incurring  a  liability  for  damages  for  a 
breach  of  such  contract  Driftwood  Vallep 
Tump.  Co,  y.  Bartholomew  County  Comre.  72* 
Ind.,  on  pages  289-242.  It  may  be  correctly 
said  that  the  board  of  commissioners  cannot 
by  contract  preclude  itself  or  its  succesaora 
from  the  right  and  duty  to  exercise  tbe  powera 
given  it  by  statute,  when;  in  its  judgment  or 
discretion,  it  is  deemed  necessary  so  to  do. 
Driftwood  VhUep  Tump.  Co,  v.  Bartholomew 
County  Comre.  eupra;  Jay  County  Comre.  v 
Taylor,  123  Ind.  148, 154,  7  L.  R.  A.  160. 

It  is  urged  that  municipal  corporations  hava- 
the  power  to  lease  rooms  not  needed  for  public 
use,  and  that  this  settles  the  question  here. 
The  courts  in  some  states  have  held  that  where 
a  municipal  corporation  has  in  good  faith  built 
and  used  a  town  hall  for  municipal  purposes, 
it  has  the  right  to  allow  it  to  be  used  inci- 
dentally for  oiber  purpoaes,  either  gratuitously 
or  for  a  compensation.  Worden  y.  Ifew  Bed- 
ford, 181  Masa.  28.    But  this  use  waa  only- 


be  used  for  other  purposesoind  it  would  not  beun-  ' 
lawful  to  reoelve  pay  and  profit  for  the  use  of 
rooms  leffttf matelj  made  for  lohool  purposes  when 
Dot  so  used. 

In  6beldon  y.  Centre  School  Dist.  26  Conn.  224,  a 
tax  waAsufliained  to  build  a  acboolbouae  althouffb 
itcontaiued  a  hall  tbat  ikae  inteo^tod  for  lectures, 
but  no  such  use  wu  allSfred  or  found  to  have  been 
proved,  and  It  was  said  tbat  a  vote  of  a  district  di- 
KctiDflT  a  proper  schoolhouse  to  be  built  would  not 
be  votd  merely  because  It  authorized  rellAlous 
meeUoga  to  t>e  held  in  the  evenings,  and  upon  a' 
proper  cause  tbe  court  might  prohibit  tbe  oaa  of 
tt  for  iini3roper  purposes. 

In  Oeoirge  v.  Second  School  IMst.  6  Met  610l  ft  wu 
isSd  tbat   If.  under  color  of  corporate  power  of  a 
•obool  district,  the  inbatyitants  should  vote  to  erect 
in  expensive  and  ornamental  buildiofr  witb  a  view 
to  eobanoe  the  value  of  real  estate  to  accommodate 
Kdetiea,  lectures,  dramatic  ezbibitions,  or  even  to 
have  a  convenient  place  for  religious  meetings  or 
public  worsbip,  or  for  any  otber  use  than  tbat  of  a 
district  town  school,  tt  would  not  be  witblo  tbe 
legitimate  authority  of  a  scbool  district,  and  any 
▼ute  to  iery  a  tax  on  the  inhabitants  for  sucb  a 
purpose  would  be  void.    But  a  district  bad  power 
to  make  a  contract  with  the  builder  to  erect  a 
Kboolbonse  for  a  certain  sum,  giving  him  tbe  lib- 
erty to  build  a  public  hall  over  the  same  as  the 
bullder*s  propertj,  the  district  to  have  the  use  of 
tbe  nme  free  of  charge  for  district  meetings,  school 
•xaminations^nd  the  like. 

83L.R.  A. 


Tbe  commissioners  of  a  county  bad  the  power  to>- 
build  a  Jail  and  a  sberlflTs  residence,  where  the  stat- 
ute made  it  bis  duty  to  keep  tbe  Jail,  and  custom 
was  to  make  suitable  provisions  for  the  sberllTs- 
reaidence.  Frankhn  Gounty  Comra.  v.  Bunting, 
lllTnd.l4a 

In  Greeley  v.  People,  00  Dl,  20,  a  tax  to  build  a 
town  hall  was  sustained,  and  tbe  question  whether 
such  town  hall  was  necessary,  was  said  to  be  one 
tbat  must  tM  left  to  the  people  and  to  the  offlcen 
wbom  tbe  people  elect,— at  least  it  was  not  an  ap- 
propriation of  public  funds  for  a  purpose  which 
was  plainly  unnecessary  and  not  included  in  the- 
charter. 

In  Bangs  v.  Snow,  1  Mass.  181,  it  was  said  tbat 
villages  have  no  powers  except  those  given  by 
statutes,  and  that  those  extended  only  to  settle- 
ment of  ministers,  building  house  of  public  wor- 
ship, and  tbe  charges  arising  from  and  necessarily 
connected  with  those  purposes. 

In  Eddy  v.  Wilson,  48  Vt.  382.  where  a  tax  was  re- 
sisted because  a  scboolbouse  was  built  after  a  vote- 
by  a  district  on  school  land,  and  the  second  story 
was  built  by  a  private  association,  evidence  was 
rejected  that  so  large  a  room  as  the  first  story  waa> 
not  needed,  and  tbat  a  part  of  the  first  story  was 
used  for  dressing  rooms  and  cooking  in  oonnect1oii< 
with  the  ban  above,  which  waa  used  for  dances, 
shows,  and  other  purposes,  but  the  private  use  of 
the  school  part  was  not  discussed  in  the  opinion. 

LT. 
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Umporarj,  did  not  interfere  with  the  municipal 
use  of  the  ball,  and  was  incidental  only.  In 
0uch  states,  however,  it  is  held  that  when  a 
city  or  town  does  not  devote  its  city  or  town 
ball  or  other  public  building  ezcltisiyely  to 
municipal  use,  but  lets  it,  or  a  part  of  it|  for 
its  own  advantage  and  emolument  by  receiting 
rents  or  otherwise,  it  is  liable,  while  it  is  so  let, 
to  any  person,  for  an  injury  caused  by  any  de- 
fect or  want  of  repair  in  such  hall  or  public 
building,  in  the  same  manner  as  a  private 
owner  would  be.  But  there  would  be  no  such 
liability  if  such  hall  or  public  building  were 
tised  solely  for  municipal  purposes.  Warden 
V.  Kno  Beiffard,  eupra.  This  is  a  clear  recog- 
nition by  the  courts  that  when  the  city  or  town 
buildings  are  let  to  private  parties,  such  use  is 
•a  private,  and  not  a  public  use.  Under  the 
laws  in  this  state  the  land  upon  which  the 
•court-house  is  erected  is  purchased,  and  held 
only  for  such  purpose,  which  is  a  public  pur- 
pose, and  under  all  the  authorities  can  be  used 
for  no  other  purpose.  It  is  clear,  therefore, 
that  the  cases  concerning  the  power  of  a  mu- 
nicipal corporation  to  rent  its  public  buildings 
oan  have  no  application  in  this  case.  The  dif- 
ference is  recognized  in  BoUirtg  v.  Petersburg, 
€  Leigh,  224.  In  that  case  the  doctrine  was. 
under  a  statute  authorizing  it,  carried  much 
further;  but  it  was  also  expressly  held  that,  if 
the  conveyance  had  been  made  to  the  county 
whereon  to  erect  a  court-house,  the  rule  would 
not  apply.  The  court  said:  "If  the  purchase 
in  this  case  had  been  made  by  the  corporation 
oourt  of  the  town  of  Petersburg,  under  the  act 
of  assembly  empowering  the  county  and  cor- 
poration courts  to  purchase  lands  whereon  to 
•erect  court-houses  and  other  buildings  con- 
nected with  the  administration  of  Justice,  I 
should  have  been  clearly  of  opinion  that  the 
land  could  not  be  applied  to  purposes  other 
than  those  indicated  by  the  act  of  assembly. 
For  as  the  courts  have  not  a  general  power  to 
purchase  lands  but  a  special  power  for  particu- 
lar purposes  only,  they  must  of  necessity  be 
oondned  in  their  use  of  the  landa  to  the  pur- 


poses for  which  the  authority  to  purchase 

fiven."  BoUing  v.  Petersburg,  8  Leigh,  283. 
f  the  board  of  commissioners  had  the  power 
to  rent  two  rooms  in  the  courthouse  for  ten 
years,  it  has  the  power  to  rent  the  same,  as 
well  as  other  rooms,  for  a  longer  period.  If 
such  power  exists,  then  the  counU^,  althoug^h 
organized  solely  for  governmental  purposes, 
may,  by  the  exercise  of  such  power  by  its  com- 
missioners, be  made  liable  for  injuries  caused 
by  the  negligence  of  its  officers  in  failing  to 
keep  such  courthouse  in  repair.  Warden  ▼. 
New  Bedford,  eupra.  But  this  court  held  in 
Vigo  County  Comrs.  v.  Daily,  132  Ind.  78.  that 
a  county  is  not  liable  for  injuries  occasioned 
by  the  negligence  and  carelessness  of  the  t)oard 
of.  commissioners  in  the  care  and  control  of  the 
court-house.  The  court  said:  *'It  is  now  well 
settled  that  counties  are  involuntary  corpora- 
tions, organized  as  political  subdivisions  of  the 
state  for  governmental  purposes,  and  not  liable, 
any  more  than  the  state  would  be  liable,  for 
the  negligence  of  its  agents  or  officers."  If  the 
county  is  not  liable  in  such  cases,  it  is  evident 
that  the  board  of  commissioners  has  no  power  to 
make  a  contract  or  perform  any  act  which  will 
render  the  county  liable  for  injunr  to  persons 
caused  by  the  negligence  of  its  officers  in  fail- 
ing to  keep  the  court-house  in  proper  repair. 
We  think  it  clear,  both  upon  principle  and  au- 
thority, that  the  boards  of  commissioners  in 
this  state  have  no  power  to  rent  the  court- 
house, or  any  part  of  it,  for  private  use,  and 
that  the  relation  of  landlord  and  tenant  can- 
not exist  between  the  county  and  any  pri- 
vate person  aa  to  the  court-house,  or  any  part 
thereof,  under  the  laws  now  in  force.  There 
is  no  statute  in  this  state  authorizing  the 
boards  of  commissioners  to  rent  the  court- 
house, or  any  part  thereof,  for  private  use.  It 
follows  that  the  court  erred  in  sustaining  the 
demurrer  to  the  information. 

Judgment  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  information,  and  for 
further  proceedings  not  inconsistent  with  this 
opinion. 
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^1«  A  street  ntilwa^y  company  propel- 
ling its  cars  by  electricity  along  the  pub- 
lic streets  of  a  city  ovree  a  duty  to  tbe  public 
wblch  requires  it  to  so  reinilate  tbe  movements 
of  its  cars  at  the  intersection  of  such  streets, 
when  receiving  or  dlscbarginir  passengers  from 

^Headnotes  by  Hbndbioksok,  J. 


NoTS.— For  injury  to  cblldren  by  street  cars,  me 
tioU  to  Wallace  v.  City  ft  Suburban  B.  Go.  (Or.)  25 
L.  R.  A.  6ej. 

^8  L.  R  A. 


a  staodiog  car.  as  not  to  unnecessarily  expoos 
pedestrians  to  the  danger  of  ooUisl^  with  a 
passlnflT  car  on  tbe  opposite  traok. 
8.  While  a  ear  of  SQch  a  company  waa 
stopping  at  a  street  rmssingj  to  receive 
aod  discbarire  passenirers,  a  hoy  of  the  age  of 
seven  years  and  eight  months,  who  was  walkinir 
across  tbe  street  from  behind  the  standing  car« 
was  struck  and  killed  by  another  of  Its  cars, 
pesslDg  from  tbe  opposite  direction.  Tbe  evU 
deoce  tended  to  prove  that  the  boy*s  view  of  the 
approaching  car  was  obstructed  until  he  had 
passed  tbe  standing  oar;  that  no  bell  or  gong  was 
sounded  by  the  approaching  car,  wbloh  was  going 
at  the  rate  of  6  miles  an  hour;  and  that  tbe  boy 
did  not  look  for  an  approaching  car  before  enter- 
ing upon  the  track,  where  be  was  struck  almost 
Immediately  upon  stepping  upon  it,  and  carried 
a  distance  of  80  or  40  feet  before  the  car  could  be 
stopped.  (Jpon  the  trial  of  an  action  for  dana- 
ages  against  the  company  for  negligently  oai 
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iam  tlie  dcatb.  the  trial  Judge  ref  uaed  motions  to 
Boofluit*  sod  to  direct  a  rerdlot,  on  the  alleired 
croanda  that  there  was  no  proof  of  negligenoe 
on  the  part  of  the  company,  and  that  oontribu- 
tocy  negUgenoe  was  establbhed  on  the  part  of 
the  plaiottlI*8  intestate,  and  ruled  that  the  ques- 
tlona  of  negliffenoe  and  contributory  negltgenoe 
vere  for  the  jury.  Held,  tliatthe  Judge  commit- 
ted no  error  in  io  ruilnir* 
3.  Tt  was  also  held  to  be  no  error  in  the 
Jndfl^  to  reftuetooharcethatitwas  not 
the  duty  of  the  moying  car  to  stop  before  passinir 
the  standing  oar,  the  Judge  having  already 
cbarsed  the  Jury  that  it  was  for  them  to  say, 
under  all  the  circumstances,  whether  it  was  neg- 
lisenoe  upon  the  port  of  the  motormao  to  run  past 
that  standing  car  at  that  time  and  place,  or  not. 

'4«  Xbe  rale  reqnirinfl^  one  to  look  and 
listen  before  erossingf  a  steam  railway* 
in  order  to  be  in  the  exercise  of  due  care,  does 
not  apply  with  equal  force  to  one  crossing  the 
track  of  a  street  railway  in  a  city  street  wnere 
the  company  and  the  public  stand  on  an  equal 
footing  in  the  use  of  the  highway;  and  it  was 
held  that  it  was  not  negligence  per  sein  the  piain- 
XdTa  intestate,  under  the  circumstances,  in  going 
upon  the  defendants  track  without  first  looking 
^or  sui  approaching  can  and  the  Judged  refusal 
to  ao  diarge  was  sustained,  he  having  fairly  sub- 
naicted  the  question  of  contributory  negligence  as 
a  matter  for  the  Jury  to  determine,  upon  the 
facta  Id  OTidence. 


a  child  has  reached  theaffeof 

and  Is  considered  tui  fwia  as  a 
matter  of  law.  the  degree  of  care  and  caution  re- 
quired of  blm  will  be  no  higher  than  such  as  Is 
nauttUy  exercised  by  persons  of  similar  age.  Judg- 
ment and  experience;  and  whether  that  degree 
•of  care  and  camion  has  been  exercised  by  tbe 
-chUd  in  a  given  case  is  generally,  if  not  always,  a 
qiieation  for  the  Jury. 

(June  IS,  1800.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action 
brou^hi  to  recoTer  damages  for  the  alleged 
oegligent  killing  by  defendant  of  plaintiff's  in- 
testate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

JTr.  Warren  Dix«»n»  for  plaintiff  Id  error: 

Defendant's  duty  to  tbe  traveling  public  dif- 
fers in  DO  respect  from  that  imposed  by  the 
common  law  upon  all  travelers  in  a  highway, 
and  especially  upon  all  other  kinds  of  vehicles. 

Newark  Pass.  B.  Co,  v.  Block,  55  N.  J.  L.  605, 
22  L.  U.  A.  878. 

The  mere  happening  of  the  accident  does 
not  raise  ony  piesumption  of  negligence  in 
the  defendant. 

Bahr  V.  Lombard,  58  N.  J.  L.  234. 

The  (question  of  contributory  .negligenca  of 
infants  is  usually  one  for  the  Jury  but  not  al- 
ways. 

Thompson  v.  Buffalo  B,  Go.  145  N.  Y.  196. 

Minors  have  been  held  guilty  of  negligence 
as  matter  of  law  in  NagU  v.  Allegheny  Valley 
RC0.S8  Pa.  85,  82  Am.  Rep.  418;  Dietrich 
T.  BaUimore  db  H,  8,  B.  Co.  58  Md.  847. 

Mr,  Allan  L.  HcDermott^  for  defendant 
io  error: 

If  there  ia  any  doubt  as  to  the  child  being  of 
the  age  and  capacity  that  in  law  constitutes 
one  mti  Juris,  it  diould  be  submitted  to  the 
tnry  to  any  by  their  verdict  whether  he  is  or 
11  not. 

Thomp.  Neg.  1182;  Springfield  Consol,  R, 

23L.  R  A. 


Co.  y.  WeUeh,  155  lU.  511 ;  Kentucky  Hotel  Co. 
V.  Camp,  17  Ky.  L.  Rep.  297;  Louinille,  N. 
A.  db  G.  B.  Co,  V.  8eari,  11  Ind.  App.  654; 
Vanderbeek  v.  Hendry,  84  N.  J.  L.  478. 

Where  the  facts  are  disputed,  or  the  infer- 
ence to  be  drawn  from  them  is  questioned,  it 
is  the  duty  of  the  jury  to  determine  them 
under  the  instructions  of  the  court. 

Central  B.  Co.  ▼.  Moore,  24  N.  J.  L.  833; 
New  Jersey  B,  dh  Trantp.  Co.  v.  West,  82 
N.  J.  L.  95;  City  B.  Co,  v.  Lee,  50  N.  J.  L.  436; 
NetD  York,  L.  S.  dt  W,  B.  Co.  v.  Steinbrenner, 
47  N.  J.  li.  162.  54  Am.  Rep.  126;  New  York, 
L  B.  dbW,  B.  Co.  V.  BaU,  58  N.  J.  L.  289. 

The  Jury  was  not  limited  in  estimating  dam- 
ages to  the  relations  which  would  have  termi- 
nated with  the  minority  of  the  deceased.  The 
action  could  have  been  maintained  if  deceased 
had  attained  his  majority  and  was  QOt  under 
any  legal  obligation  to  contribute  to  the  sup- 
port or  comfort  of  his  mother  or  brother  and 
sister. 

Pauhnier  t.  Erie  iSL  O.  84  N.  J.  L.  158; 
Demarest  y.  LiUU,  47  N.  J.  L.  80. 

Hendriokaon^  J.,  delivered  the  opinion 
of  the  court: 

Virginia  A.  Scott,  the  defendant  in  er- 
ror, brought  suit  in  the  supreme  court 
against  the  Consolidated  Traction  Company, 
the  plaintiff  in  error,  in  tort,  for  dam- 
ages resulting  from  the  death  of  her 
son,  William  Scott,  a  boy  aged  seven  years 
and  eight  months,  caused  bv  bein?  run  oyer 
by  a  trolly  car  of  tbe  defendant  below,  in  the 
city  of  Bayonne,  on  the  9th  day  of  October, 
1894.  The  suit  was  brought  by  the  mother,  as 
administratrix  of  the  son,  for  the  benefit  of 
the  next  of  kin,  under  tbe  statute.  The  trial 
took  place  before  Justice  Lippincott  and  a 
jury  in  the  Hudson  circuit,  ana  resulted  in  a 
veraict  for  the  plaintiff  below.  The  matters 
for  review  brought  into  this  court  are  alleired 
errors  of  tbe  trial  Judge  upon  exceptions  taken 
below  upon  his  refusing,  at  the  close  of  the 
plaintiff's  case,  to  call  the  plainiiff,  and  order 
a  nonsuit,  and  also  upon  his  refusal,  at  the 
close  of  the  evidence  on  both  sides,  to  direct  a 
verdict  for  the  defendant  below,  and  also  upon 
exceptions  taken  to  the  judge's  refusal  to 
charge  as  requested,  and  to  portions  of  the 
charge  as  delivered. 

The  facts  of  the  case  as  developed  by  the 
evidence  of  the  plaintiff  below,  briefly  stated, 
were  that  plaintiff's  son  William,  in  company 
with  bis  brother  Horace,  aged  nine  years,  were 
returning  home  from  a  store  to  which  they 
had  been  sent,  and,  in  so  doing,  were  passing 
along  the  north  side  of  Center  street,  in  said 
city,  in  a  westerly  direction,  and  were  about  to 
cross  Avenue  0,  along  which  the  defendant 
was  engaged  in  running  an  electric  street  rail- 
way with  double  tracks,  running  from  Jersey 
City  to  Bergen  Point  The  general  course  of 
the  railway  was  from  north  to  south.  As  the 
boys  neared  the  northerly  crossing  of  Center 
street  over  Avenue  0,  a  cioaed  car,  on  its  way 
to  Jersey  City,  approached  on  the  north-bound 
track,  and  stopped  2  or  8  feet  north  of 
tbe  crossing,  for  the  purpose  of  receiving  and 
discharging  passengera.  While  the  car  was  so 
standing  there,  receiving  passengers,  the  boys, 
with  the  other  pedestrian,  Mr.  McFale,  had 
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reached  the  croflsfng  in  the  rear  of  the  stand- 
log  car.  Mr.  McPale  and  the  larger  boy 
stopped;  but  the  smaller  boy,  who  was  1  or  2 
feet  back  of  them,  walked  on  to  the  south- 
bound tnck,  where  he  was  struck  by  a  car 
from  Jersey  City,  and  killed.  Just  before  the 
car  struck  him  he  was  seen  to  make  a  sort  of  a 
spring,  as  if  to  get  out  of  the  way,  but  it  was 
too  late.  The  standing  car  obstructed  the 
vision  of  those  behind  it,  from  seeing  an 
approaching  car  on  the  south-bound  track. 
The  south- bound  car  was  trayeline  at  the  rate 
of  6  miles  per  hour,  and  had  passed  the  rear  of 
the  standing  car  7  or  8  feet  before  it  struck  the 
boy.  The  motorman  at  once  reversed  the  car, 
which  continued  its  motion  to  the  south  side  of 
Center  street  some  80  or  40  feet  before  it  was 
brought  to  a  standstill  The  witDet^ses  heard 
no  sound  of  bell  or  gong  from  the  approaching 
car,  and  Uiere  was  no  evidence  that  the  boy 
knew  a  car  was  approaching  when  he  started 
to  pass  over  from  behind  the  standi of  car. 
The  boy  was  familiar  with  the  passing  of  cars 
to  and  fro  on  Avenue  C,  and  had  often  passed 
over  this  crossing. 

While  these  may  not  be  all  of  the  facts  shown, 
I  think  they  are  sufficient  upon  which  to  fairly 
consider  the  legality  of  the  judge's  rulings  at 
the  trial.  Upon  the  facts  proved,  the  de^nd- 
ant  moved  that  the  plaintiff  be  nonsuited,  on 
the  ground  that  no  negligence  had  been  shown 
on  the  part  of  the  defendant,  and  that  con- 
tributory negligence  had  been  proved  on  the 
part  of  the  plaintiifs  Intestate.  This  motion 
the  judge  refused,  and  his  refusal  is  now 
assigned  for  error.  It  is  insisted  in  support  of 
this  assignment  of  error  that  the  plaintiff,  below 
failed  to  establish  any  facts  from  which  the 
jury  would  be  justitied  in  finding  ne^li^nce 
on  the  part  of  the  defendant.  But  this  insist- 
ment  is  scarcely  in  accord  with  the  well  set  tied 
rule  regulating  the  action  of  the  trial  judge 
upon  such  a  motion.  It  is  not  for  him  to  say 
whether  there  are  any  facts  proved  in  a  eiven 
case  from  which  the  jury  would  be  justified  in 
flodiog  negligence  on  the' part  of  the  defendant, 
but,  rather,  whetlipr  any  facts  have  been  estab- 
lished by  evident  efrom  which  negligence  might 
be  reasonably  inferred  bv  a  jury.  As  stated  bv 
Justice  Magfe  in  delivering  the  opinion  of  this 
court  in  Ifewark  Pas$,  H.  Co,  v.  Block,  55  N. 
J.  L.  605,  22  L.  R  A.  878:  "In  performing 
this  function  the  trial  fudge  must  take  care  not 
to  trench  on  the  peculiar  province  of  the  iiiry 
to  determine  questions  of  fact,  and  must  oeaV 
in  mind  that  the  question  is  not  whether  he 
would  infer  negligence  from  the  ei^tablished 
facts,  but  whether  negligence  can  be  reason- 
ably and  legitimately  inferred  therefrom  by 
the  jury."  In  applying  this  general  rule  to 
the  examination  of  the  facts,  it  must  be  remem- 
bered that  ''negligence  is  not  a  fact  which  is 
the  subject  of  direct  proof,  but  an  inference 
from  facts  put  in  evidence."  ''Now  negli- 
gence," says  Dr.  Wharton,  "may  be  disputed 
when  the  facts  are  undisputed;  and  the  ques- 
tion in  such  case,  where  the  dispute  is  real  and 
serious,  is  eminently  one  for  ihejury,  under 
the  direction  of  the  court."  Whart.  Neg. 
§  420.  "Whether  the  facte  are  disputed  or 
undisputed,  if  different  minds  might  honestly 
draw  different  conclusions  from  them,  the  case 
should  properly  be  left  to  the  jury,  and  that, 
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in  order  to  withdraw  such  a  case  from  the^ 
jury,  the  facte  should  not  only  be  undispnicf  i, 
but  the  inferences,  in  respect  of  the  deft'iid- 
ant's  failure  of  duty,  which  arises  from  these- 
facte,  should  be  mdisputable."  2  Tbomp. 
Trials,  1208.  This  same  doctrine  has  bet-ik 
repeatedly  laid  down  by  this  court.  Bonnell  v. 
Delatcare,  L.  it  W.  A  Co.  d»  N.  J.  L.  189;. 
Bahr  V.  Lombard,  58  N.  J.  L.  233  and  241;. 
Baldudn  v.  Shannon,.^  N.  J.  L.  596;  DeU- 
ware,  L,  A  W.  E.  Co,  v.  Shelton,  55  N.  J.  \*^ 
842;  Penngylvania  B.  Co.  v.  MtiWitva,  86  N. 
J.  L.  581. 

Can  it  be  said  as  a  matter  of  law,  that,  upoi> 
the  facts  stated,  there  was  no  duty  laid  upon 
the  defendant  at  this  public  crossing  to  so 
regulate  the  action  of  its  cars,  as  to  rate  of 
speed,  the  giving  of  signals,  or  otherwise,  (hat 
pedestrians  should  be  protected  from  unoeces- 
sary  exposure  to  danger  from  collision    with 
ite  passing  cars?    The  counsel  for  the  plain  ti  If 
in  error,  in  his  argument,  admitted  that  ibo- 
company  might  owe  such  a  duty  to  the  passen- 
ger who  alighted  from  the  north-bound  car^ 
and  had  passed  behind  it  in  making  his  exit, 
by  reason  of  its  contractual  relations  with  the 
passenger.     Indeed,  it  has  been  held  ihut,  ii» 
an  action  for  injuries  to  plaintiff's  intea  ate 
while  crossing  defendant's  car  track,  negli- 
gence and  contributory  negligence  are  ques- 
tions for  the  jury,  where  it  appears  that  i  he 
intestate,  on  alighting  from  one  of  the  defend- 
ant's cars,  passed  behind  it,  and  attempted  U> 
cross  the  other  track,  when  he  was  struck  by 
an  approaching  car,  which  was  running  at  it» 
ordinary  speed,  and  there  is  no  evidence  that 
any  signal  or  warning  of  its  approach   wa» 
given.     Dohert  v.  l^-oy  City  R,  Co.  91  Hun,  28. 
In  another  case,  an  instruction  that  the  care 
required  of  a  streetcar  company  to  persons 
upon  ite  tracks  is  not  that  high  degree  of  care 
which  it  is  required  to  exercise  towards  passen- 
gers was  held  to  be  incorrect  when  applied  to 
a  company  running  electric  cars  on  city  streets. 
Dalian  Rapid  Transit  R.  Co,  v.  VunUrp,  7  Tex. 
Civ.  App.  471.     It  is  well  settled  that,  at  cross- 
ing8,street  cars  and  pedestrians  have  equal  rights 
to  the  use  of  the  streets,  and  it  has  been  bt^Id  in 
that  connection  that  what  are  proper  care  and 
precaution  on  the  part  of  those  in  charge  of  the 
cars  to  prevent  acctdente  is  a  question  of  fact 
in  each  case.     Schvlman  v.  Houston,  tT.  .S  <fe 
P.  F,  R.  Co,  15  Misc.  80.     That  such  a  duty 
towards  pedestrians  who  are  thus  passing  along 
the  crossing  of  a  public  street  traversed  by  a 
street  car  company  becomes  chargeable  to  the 
latter  is  emphasized  by   the  fact  that  such 
crossings  are  necessarily  and  Iccally  frequented, 
by  not  only  the  adulte,  but  by  the  children  of 
a  town  attended  or  unattended  by  older  people, 
and  that  such  duty  becomes  more  or  less  exac-t- 
ing,  according  to  the  circumstances  of  encb 
case.     The  facts  in  the  present  case,  to  say  the 
least,   fairly  raised   a  question   for  the  jury 
whether  the  defendant  was  in  the  exercise  of 
due  and  reasonable  caution  when  it  permitted 
Its  south-bound  car  to  pass  the  standing  cnr  at 
that  public  crossing,  and  at  such  a  rate  of 
speed,  under  the  circumstances.    In  forming  a 
judgment  upon  that  question,  there  were  sub- 
sidiary questions,  equally  catling  for  consid- 
eration and  judgment,  such  as:    Was  it  the 
duty  of  the  motorman,  in  the  exercise  of  due 
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mod  proper  care,  as  be  approacbed  the  staod 
ing  car.  wbich  would  obstruct  bis  view  of 
fttssengerff  or  pedestrians  wbo  might  be  wait- 
iDg  to  pass,  to  sound  his  bell  or  gong  as  a 
vrmmiag?  And  did  be  so  sound  his  bell  or 
icong?  And  should  he  have  had  his  car  under 
<^ntrol  at  this  crossing?  And  did  be  have  it 
under  such  control  when  approaching  the  stand- 
ing car?  These  factr,  and  the  inferences  to  be 
ITairlj  drawn  from  them,  under  the  principle 
before  alluded  to,  it  seems  to  me,  clearly,  were 
aiattera  for  the  jury  ezclusiyely,  and  that  the 
trial  jud^  was  right  in  so  submitting  them, 
«Dd  refusing  to  nonRuit. 

Tbe  next  ground  of  contention  why  the 
oDOtion  to  nonsuit  should  prevail  was  because 
of  contributory  negligence  on  the  part  of  the 
plaintiff's  intestate.  But  like  the  preceding 
4rround,  in  order  to  give  it  the  effect  of  requir- 
ing the  court  to  arrest  the  trial,  and  take  the 
matter  from  the  Jury,  the  fault  of  the  intestate 
muflt  appear  to  be  so  clearly  established  by  the 
evidence  that  there  can  be  reasonably  only  one 
opinion  on  the  subject.  The  chief  justice,  in 
Piennayitania  R.  Oo,  v.  Mntthetos,  ntpra^  after 
«arin|r  in  substance,  upon  a  motion  of  this 
<rharacter,  that  the  evidence  on  the  subject  was 
open  10  fair  debate,  and  left  the  mind  in  a 
«taie  of  some  doubt  on  the  question  of  exer- 
•ctsine  that  degree  of  care,  which  the  plaintiff's 
legal  duty  exacted,  added:  *'This  being  the  case, 
tbe  judge  would  not  have  been  justified  in  taking 
this  question  from  the  jury.  Such  a  course 
is  proper  only  when  the  absence  of  caution  is 
apparent,  and  is,  in  reason.  Indisputable/' 
The  evidence  in  this  cause,  at  the  close  of  the 
plain tilTs  case,  showed  that  the  boy  was  mak- 
ing bis  way  across  tbe  street,  to  go  to  his 
borne,  and  was  walking  from  back  of  tbe 
4lefeDdant'8  standing  car  at  an  ordinary  walk, 
And,  after  having  taken  a  step  or  two  beyond 
it,  was  struck  by  the  approaching  car.  He 
'was  10  the  center  of  the  south -bound  track  at 
tbe  time.  Mr.  McFalc,  a  disinterested  wit- 
neaa,  says  it  was  but  a  few  seconds  from  the 
time  the  bov  passed  himjon  his  left  until  he 
*vas  struck  by  the  car;  that  it  was  done  very 
41oickly.  It  was  done  like  a  flash.  He  could 
not  say  whether  tbe  boy  looked  up  to  see  if 
tbe  oar  was  coming,  though  it  was  the  wit- 
ness's impression  that  he  did  not.  Witness, 
liowever,  saw  the  boy  make  a  spring  or  dash 
forward  at  the  last  moment,  before  he  was 
struck,  and  was  impressed  that  he  had  just 
<*aught  a  glimpse  of  the  car.  It  would  seem 
that,  under  such  circumstances,  with  a  car 
approaching  at  the  rate  of  speed  this  was, 
^Apparently  without  the  sounding  of  bell  or 
^ODf:,  creeping  up,  as  it  were,  to  the  side  of 
the  standing  car  wbich  obstructed  the  view, 
<evon  if  tbe  deceafied  had  been  an  adulr,  tbe 
<Iiie?tionof  contributory  negligence  on  bis  part 
would  have  been  one  for  a  jury.  But  that 
is  not  tbe  case  here,  and  it  is  not  neces- 
aary  to  decide  that  question  now.  There 
i<  another  element  to  be  considered  as  affect- 
ing juridical  action  upon  the  question  of 
<contributory  negligence  in  this  case,  and  one 
that  I  think  clearly  makes  it  a  question  for 
the  jury  alone,  and  that  is  the  fact  that 
tbe  plaintiff's  intestate  was  a  bov  of  tender 
Tears.  He  was  described  as  a  bright  boy, 
Imt    he    was   so   young   that   naturally    his 
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powers  of  reason  and  judgment  could  be  but 
partially  developed.  He  had  not  passed  far 
beyond  the  age  of  seven  years,  the  period  be- 
low which  children  have  in  many  cases  been 
held  to  be  non  $ui  juris,  as  a  matter  of  law, 
and  hence  not  chargeable  with  contributory 
negligence  under  any  circumstances.  Where 
there  is  a  question  whether  tbe  child  is  of* suf- 
ficient age  and  discretion  to  be  capable  of  some 
care  for  bis  own  safety,  the  question  of  his 
capacity  and  its  degree  is  for  the  jury.  2 
Thomp.  Neg.  1182.  In  an  action  by  a  child 
eight  years  old  against  an  electric  street  rail- 
way company,  for  inju7ies  caused  by  being 
run  over  by  defendant's  car,  tbe  question 
whether  plaintiff  was  sui  juris  was  held  to  be 
a  question  for  the  jury.  {Sfone  v.  Dry  Dock, 
E.  B,  A  B,  R.  Co,  115  N.  T.  104.  followed.) 
Bennett  v.  Brooklyn  Heights  B.  Co.  1  App. 
Div.  205.  And  when  a  child  has  reached  the 
age  of  discretion,  and  is  considered  »ui  juris 
as  a  matter  of  law,  the  degree  of  care  and  cau- 
tion required  of  him  will  be  no  higher  than 
such  as  is  usually  exercised  by  persons  of  sim- 
ilar age,  judgment,  and  experience;  and 
whether  that  degree  of  care  and  caution  has 
been  exercised  by  the  child  in  a  given  case  is 
usually,  if  not  always,  a  question  of  fact  for 
tbe  jury.  4  Am.  &  £ng.  Enc.  Law,  p.  46, 
aiM  cases  cited. 

The  counsel  for  defendant  below,  in  the  ar- 
gument here,  called  the  attention  of  the  court 
to  tbe  fact  that  the  queation  of  contributory 
negliftence  of  infants  Is  usually  one  for  a  jury, 
but  not  always:  citin?  Thompson  v.  Buffalo  R, 
Co.  145  N.  Y.  196;  Ifagls  v.  AUegJieny  Valley 
R.  Co.  8S  Pa.  85,  82  Am.  Rep.  418,  and  Diet- 
ridi  V.  BalUmore  dk  H.  S.  i2L  O?.  58  Md.  847. 
where  the  court,  as  a  matter  of  law,  found  the 
plaintiffs'  intestates  to  have  been  guilty  of  con- 
tributory negligence,  and  withdrew  the  cases 
from  the  jury.  It  is  noticeable,  however,  that 
in  those  cases  the  intestates  were  all  of  the  age 
of  fourteen  years,  and  the  facts  showed  that 
they  had  acted  in  entire  disregard  of  tbe  care 
ana  caution  that  might  be  reasonably  expected 
from  persons  of  their  age  and  experience.  The 
case  in  hand  does  not  seem,  by  its  circumstances, 
to  arrange  itself  under  the  category  of  tbe  cases 
named. .  Tbe  boy  was  much  younger,  and  he 
was  following  the  accustomed  pathway  for 
pedestrians  at  the  intersection  of  public  streets, 
and  he  approached  defendant's  westerly  track, 
from  behind  another  car  of  defendant  that  ob- 
structed his  view  of  the  approaching  car,  and 
his  gait  was  an  ordinary  walk.  Taking  these 
facts  in  connection  with  the  other  circumstances 
slated,  tbe  trial  judge  could  not  certainly  have 
done  less  than  he  did,  which  was  to  refuse  to 
nonsuit,  and  submit  the  question  of  contribu- 
tory negligence  to  the  jury. 

The  next  assignment  of  error  is  based  on  an 
exception  to  tbe  trial  judge's  refusal,  after  the 
defendant  rested  and  the  evidence  was  closed, 
to  direct  a  verdict  for  the  defendant,  on  the 
same  grounds  that  the  motion  to  nonsuit  was 
based,  and  on  the  ground  that  this  was  an  un- 
avoidable and  inevitable  accident.  Tbe  rule 
for  the  guidance  of  the  trial  judge  upon  this 
'motion  is  practically  tbe  same  as  governs  in 
the  case  of  the  motion  to  nonsuit,  and  has  been 
already  stated.  The  defendant's  testimony 
raised  a  conflict  as  to  some  of  the  facts ;  the 
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motorman  having  testified  that  the  boy  came 
ruDDing:  on  the  track  diagonally  towards  the 
approaching  car,  and  was  struck  before  it  had 
reached  a  line  opposite  the  rear  of  the  standing 
car,  and  that,  to  the  best  of  his  opinion,  he  had 
run^  the  gons^  before  reaching  Center  street. 
He  admitted  that  he  did  not  have  his  car  under 
control  as  he  approached  the  standing  car,  be- 
cause, as  he  stated,  the  latter  had  stopped  so 
quickly  and  unexpectedly  to  him.  Another  of 
defendant's  witnesses  saiid  the  boy  was  on  a 
smart  walk,  not  a  run,  when  he  passed  the 
rear  of  the  standing  car  towards  the  track,  and 
that  the  car  came  to  a  standstill  1  or  2  feet 
before  reaching  the  rear  of  the  standing  car. 
Another  testifl^  it  had  passed  several  feet  be- 
vond  the  standing  car  before  it  was  stopped. 
Yhis  conflict  of  testimony,  and  the  admission 
of  the  motorman  that  he  did  not  have  his  car 
under  control,  made  it  more  clearly  the  dutv 
of  the  judge  to  submit  the  questions  of  negli- 
gence on  both  sides  to  the  consideration  of  the 
jury,  so  that  the  first  two  assignments  of  error 
must  be  overruled. 

The  next  assignment  of  error  is  upon  an  ex- 
ception to  the  trial  judge's  refusal  to  charge 
the  following  request  of  defendant,  to  wit: 
' '  It  was  not  the  duty  of  the  moving  car  to  stop 
before  passing  the  standing  car."  Upon  the 
subiect  matter  of  this  request,  the  judge  charged 
as  follows:  "Now,  upon  this  question  as  to 
the  right  of  one  car  to  pass  another  standing 
car  on  or  near  a  crossing,  takine  in  or  discharg- 
ing passengers,  in  my  view  of  this  case,  it  is 
no^  a  question  of  law  for  the  court  to  determ- 
ine, whatever  it  might  be  considered  to  be  in 
a  case  of  a  pas^en^er  alighting  from  a  car,  and 
then  going  behind  the  car,  on  his  way  to  his 
destination,  and  another  car  suddenly  coming 
upon  him  in  the  opposite  direction,  but  the 
question  here  Is  as  between  the  company  and 
one  attempting  to  pass  across  the  street  at  a 
place  where  persons  usually  cross,  where  per- 
sons are  in  the  habit  of  crossing,  and  a  car  is 
standing  there,  and  the  person  crossing  from 
the  side  of  the  street  on  which  the  car  is  stand- 
ing in  the  rear  of  that  car,  and  is  met  by  a  car 
passing  in  another  direction;  and  I  take  it  that 
the  question  here  is  for  the  jury  to  say,  under 
all  the  circumstances, whether  it  was  negligence 
upon  the  part  of  the  motorman  to  run  past  that 
standing  car.  or  not."  Exception  was  also 
taken  to  this  part  of  the  judge's  charge,  and 
error  assigned  thereon,  so  that  both  of  these 
assignments  may  be  considered  together. 

It  was  insisted  upon  the  argument  by  coun- 
sel of  the  defendant  company  that  thu  court 
should  have  charged  this  request,  on  the  ground 
that  defendant  owed  to  the  plaintiff's  intestate 
no  other  duty  than  that  imposed  upon  any 
other  vehicle  in  the  street  that  might  have 
caused  Ruch  an  accident,  and  that,  if  the  only 
negligent  act  alleged  was  that  the  teamster 
driving  such  vehicle  had  passed  a  standing 
vehicle  without  first  stopping,  the  court  would 
not  permit  the  case  to  go  to  the  jury.  If  the 
request  is  to  t)e  taken  as  raising  the  general 
question,  apart  from  the  particular  circum- 
stances that  it  is  not  necessarily  the  duty  of  a 
moving  car.  upon  a  street  railway,  to  stop  be- 
fore passing  a  standing  car  on  the  adjacent 
track,  the  judge  would  have  probably  answered 
the  question  in  the  affirmative.    But  the  re- 
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quest  could  not  have  been  rightly  considerei^ 
in  that  narrow  aspect,  for  it  is  well  settled 
that,  in  order  to  entitle  a  party  to  have  the 
jury  instructed  as  requested,  the  request  must 
not  only  be  correct  in  point  of  law,  but  appli- 
cable to  the  evidence.    And  the  judee  had  a. 
right  to  consider,  as  he  evidently  did,  this  re- 
quest as  intended  to  apply  to  the  circamstaoceS' 
of  the  case  as  proven;  and,  so  regarding  it,  the 
question  was  this:    Could  the  judge  say.  as  a 
matter  of  law,  that  it  was  not  the  duty  of  the 
defendant,  under  all  the  circumstances,  to  have 
so  regulated  the  movements  of  its  cars  that  ita 
moving  cars  should  stop  before  passing  the 
standing  car  that  was  engaged  in  taking  on  or 
discharging  passengers  at  this  street  crossing  T 
Much  that  I  have  already  said  in  reference  to 
the  court's  refusal  to  nonsuit,  and  to  direct  a 
verdict,  has  application  here,  and  I  need  not 
repeat  it.    Suflice  it  to  say  that,  in  the  light  of 
the  authorities  cited  and  of  common  experi- 
ence, I  think  there  is,  at  least,  room  for  honest 
differences  of  opinion  on  the  subject,  and  that 
negligence  might  be  reasonably  inferred.     If 
so,  no  matter  what  the  court  might  think,  the 
question,  as  before  stated,  is  one  for  the  Jury. 
The  lan^age  of  the  trial  judge  above  cited  ii^ 
submittmg  this  question  to  the  jury  is  not  o^-en 
to  judicial  criticism.    The  rules  that  should 
govern  the  lury  in  determining  this  question 
were  carefully  laid  down  with  doe  regard  to- 
the  rights  of  the  defendant    I  find  no  error 
under  these  two  assignments. 

Another  assignment  of  error  is  based  on  the 
exception  to  the  refusal  of  the  judge  to  charge 
that,  **if  plaintiff's  intestate  entered  upon  the 
south-bound  track  without  first  looking  for  an 
approaching  car.  the  plaintiff  cannot  recover.  "^ 
While  not  charging  this  request  in  terms,  the 
judge  charged  that  if  the  boy  himself  waa 
guilty  of  negligence  or  the  want  of  reasonable 
care,  which  contributed  in  any  degree  to  that 
result,  there  could  be  no  recovery,  and,  fur- 
ther, that  *'the  rule  is  that,  in  crossing  a  street 
in  which  these  cars  are  running,  the  pedestrian 
must  exercise  reasonable  care  to  avoid  injury 
to  himself.    He  has  no  right  to  shut  hia  eye» 
and  walk  across.    He  must  use  his  senses,  hia 
eyes,  bis  ears;  and  he  must  do  that  which  rea- 
sonable, ordinary  care  requires  of  him;  and  it 
is  a  question  for* the  jury  to  determine  whether 
this  bov  was  negligent  there.^    He  farther 
charge(f  that,  "being  a  boy  of  tender  years, 
he  is  held  only  to  that  degree  of  reasonable 
care  and  caution  which  his  age  and  capacity 
permit  him  to  use  and  exercise."    Further  on. 
the  judge  charged  that,  if  the  boy  "saw  the 
car  coming,  he  was  bound  to  use  his  eyes,  tf> 
look,  to  see  that  there  was  danger  there,  and 
be  could  not  go  in  front  of  it:  «nd  if  be  dirl,. 
and  accident  and  injury  resulted  to  him,  al- 
though the  motorman  may  have  been  negli- 
gent, the  defendant  is  held  not  liable  in  thin 
accident."    It  may  be  said  with  reference  to 
this  request  to  charge  that  the  proposition  tha' 
one,  to  be  in  the  exerci.<ie  of  due  care,  must 
look  and  listen  before  crossing  a  sieam  rail- 
way, is  well  established:  but  this  duty  does 
not  apply  with  equal  force  to  one  in  crossing 
the  tracks  of  a  street  railway.     Newark  Pan, 
R.  Go,  V.  Mock,  supra:  Lynam  v.  Union  R, 
Co.  tl4  Mass.  88;  Skea  v.  St,  Paul  City  R,  Co 
50  Minn.  396;  Mod)u$  v.  Herrmann,  106  N.T 
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85i.  In  the  cue  of  Shea  y.  Si.  Paul  Oitv  R, 
Co,  supra,  it  was  beld  that  the  failure  to  Took 
up  and  down  a  street  railroad  upon  a  public 
stivet,  before  attempting  to  cross,  is  not,  as  a 
mailer  of  law,  negligence,  as  in  case  of  cross- 
ing tbe  ordinary  steam  railroad.  And  io  Moe- 
/nis  V.  Herrmann,  m/pra,  the  New  York  court 
of  appeals  beld  the  same  doctrine.  It  is  a 
matter  of  common  knowledge  that  tbe  double 
tracks  of  street  railways  lieclo^e  to  each  other, 
and  that,  after  emerging  from  behind  the  stand- 
ing car,  the  plaintiff^s  mtestate  could  have  had 
but  a  step  or  two  to  take  to  reach  the  opposite 
track,  in  front  of  the  approaching  car.  And, 
eren  if  the  boy  had  lookMl  as  soon  as  he  passed 
this  standing  car,  it  is  a  question  whether  he 
could  have  saved  himself  from  the  impending 
daufEer.  It  may  be  that,  without  looking,  the 
approaching  car  was  within  tbe  range  of  the 
boy's  Tiaion,  and  that  the  spring  he  made  in 
front  of  the  car  was  under  a  sense  of  sudden 
terror  that  increased  the  hazard  of  his  death. 
But  it  must  be  remembered  that  if  a  person 
placed  by  the  negligence  of  another  in  a  posi- 
tion of  sadden  danger,  and  under  the  influence 
of  great  terror,  does  an  act  which  may  contrib- 
ote  to  his  injury  or  death,  such  contributonr 
negligence  is  not  imputable  to  him,  and  will 
not  bar  a  recovery.  Whart.  Neg.  804.  I 
think,  in  view  of  the  authorities  named,  and 
considering  tbe  extreme  youth  of  the  plain- 
tiiTs  intestate,  that  the  trial  judge  could  not 
have  properly  charged  this  request,  and  thus 
held  that,  under  the  circumstances  of  this  case, 
a  fallnre  of  the  plaintilTs  intestate  to  look  for 
an  approaching  car  before  entering  upon  the 
southbound  track  would  be  negligence  per  m, 
that  should  bar  a  recovery;  aod  I  think  the 
Judge's  charge  ppon  the  subject  of  that  request 
as  to  the  amoupt  of  care  and  watchfulness  re- 
q[uired  of  the  plaintiiTs  intestate  under  such 
circumstances  was  fully  up  to  the  standard  ex- 
acted by  the  law. 

The  only  other  assignments  of  error  were 
those  with  reference  to  the  jury's  right,  in  esti- 
mating damages,  to  consider  any  pecuniary 
benefit  which  might  arise  by  the  earnings  of 
deceased  after  he  would  have  reached  his  ma- 
iority.  The  judge  beld  that  the  jury  was  not 
nmited  by  the  period  of  tbe  minority  of  the 
deceased,  but  that,  under  the  rules  as  laid 
down  by  him,  they  might  extend  their  esti- 
mate through  such  period  as  they  might  de- 
termine would  be  a  reasonable  expectation  of 
the  continuance  of  his  life.  The  assignments 
on  this  point  were  not  insisted  upon  at  the 
argument,  and  I  need  only  say  that  I  find  no 
error  in  that  part  of  the  record. 

The  judgment  beUno  sltould  he  affirmed, . 


Mary  McCANN 
c. 

NEWARK  A  80UTH  ORANGE  RAIL- 
WAY COMPANY.  Piff.  in  Err, 
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^TIm  plmlntUC  beln^  tbe  only  passenger 

«IIesdnote  by  Dixoh.  J. 

'S<yrm.—¥or  duty  of  carrier  toward  passenger 
taken  Qldurfog  Journey,  see  note  to  Lake  Rhore  A 
If.  8.  B.  Co.  V.  Sahcman  (Oblo)  31  L.  K.  A.  281. 
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ia  m  street  ear»  became  suddenly  ID,  told  tbe 
oondootor  she  felt  slok.  and  twice  requested  him 
Ao  stop  the  oar,  to  that  she  might  get  off.  He 
failed  to  do  so,  and,  going  to  the  front  of  the  car« 
began  talking  to  the  motorman.  Tbe  plaintiff,, 
growing  worse,  and  becoming  frightened  and 
dazed,  rose  to  her  feet,  and  staggered  toward* 
the  rear  of  the  car,  and  there  fell,  uncotisoious, 
through  tbe  door.  HeUU  that  whether  tbe  plain- 
tiff was  guilty  of  negUgenoe,  whether  the  con- 
ductor was  guilty  of  negligence,  and  whether  tb» 
plaintilTs  injuries  were  the  natural  and  proximate 
consequence  of  the  conductor's  negligence,  wera 
all  questions  of  fact  for  the  ivaj, 

(Ofonmert,  LfpplfieoU^  LuOiow,  Van  Syekek  end 
jyisron,  JJ.,  dttsenej 

(Jnne  lA,  1898.) 

ERROR  to  the  Supreme  Court  at  Circuit  Id 
Essex  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  aUeged 
to  have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  H«  McCarter  for  plaintiff  in 
error. 

Mr.  Eli»s  F.  Morrow*  for  defendant  in 
error: 

When  a  passenger  is  found  in  a  helpless  con- 
dition it  is  the  duty  of  the  carrier  to  exercise 
the  reasonable  and  necessary  offices  of  human- 
ity towards  him  until  some  suitable  provision 
may  be  made. 

Aiehiaon,  T,  db  S  F.  B.  Oo.  v.  Weber,  88 
Kan.  643,  52  Am.  Rep.  648;  Oroom  t.  Chieago, 
M.  db  St.  P.  B.  Co.  52  Minn.  296. 

The  measure  and  degree  of  care,  the  omis- 
sion of  which  constitutes  negligence,  are  to  be 
graduated  by  the  age  and  capacity  of  the  indi- 
vidual. 

Birge  t.  Gardiner,  10  Conn.  507,  60  Am. 
Dec.  261:  Daley  v.  Norwich  A  W.  B.  Co,  26 
Conn«  691,  68  Am.  Dec  418;  Bcbineon  v.  Cone„ 
22  Yt.  218,  64  Am.  Dec  67;  O^Mara  v.  Hud- 
son Biter  B.  Co.  9S  N.  T.  446.  98  Am.  Dec. 
61;  Mowrey  v.  Central  City  BailuHxy,  61  N.  T. 
666.        • 

Persons  in  sudden  emergeocies  and  called  to 
act  under  peculiar  circumstances  are  not  held 
to  the  exercise  of  the  same  degree  of  care  and 
caution  as  in  other  cases. 

Thurber  v.  Harlem  Bridw,  M.  dk  F,  B.  Co, 
60  N.  T.  886:  Sheridan  v.  Brooklyn  City  d  N. 
B.  Co.  86  N.  Y.  48,  98  Am.  Dec.  490. 

Tbe  conductor's  negligent  inattention  to  the 
sick  plaintiff,  of  whose  condition  he  was  fully 
aware,  was  the  direct,  proximate  cause  of  the 
Injury. 

CuffY.  Newark  d  N.  T,  B.  Co.  ZH  N.  J.  L. 
82, 10  Am.  Rep.  205;  Hammill  v.  Pennsylrania 
B.  Co.  56  N.  J.  L.  879,  24  L.  R  A.  581 ;  Beven, 
Neg.  81;  u^na  Ins.  Co.  v.  Boon,  95  U.  8.  130, 
24  L.  ed.  898. 

Dixon*  J.,  delivered  the  opinion  of  the 
court: 

Tbe  questions  raised  on  this  writ  of  error  re- 
late to  tbe  refusal  of  tbe  learned  Justice  at  tie  trial 
to  nonsuit  the  plaintiff,  or  to  direct  a  verdict 
for  the  defendant.  Tbe  circumstances  shown 
on  behalf  of  the  plaintiff  were  these:  Tbe 
plaintiff,  a  girl  eighteen  years  old,  was  the  only 
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|)aflBenger  in  the  defendant's  street  car.  While 
there,  she  became  sick,  and,  goiutc  to  the  car 
idoor,  she  told  the  conductor  that  she  was  sickt 
and  asked  him  to  stop  the  car.  so  that  she 
iflight  get  off.  He  told  her  to  sit  down,  and 
«he  would  feel  better  after  a  while.  She  sat 
<lown,  but  felt  sicker  all  the  time.  Presently 
the  conductor  passed  through  the  car,  and  she 
«gain  appealed  to  him  to  stop:  but  he  looked 
tit  her,  smiled,  went  on  to  the  front  of  the  car. 
4ind  began  talking  to  the  motorman.  She  then 
felt  dizzy  and  rick  at  the  stomach,  became 
frightened  and  dazed,  got  up  from  her  seat, 
and  8tag^ered  towards  the  rear  door,  for  the 
purpose,  she  said,  of  seeing  whether  she  could 
not  get  some  one  on  the  street  to  stop  the  car, 
«nd  fell  unconscious  through  the  door,  remain- 
ing unconscious  for  several  weeks.  The  car 
bad  then  070  feet  to  go  before  reaching  the  end 
of  the  electric  route,  ct  which  point  the  plain- 
tiff was  to  be  transferred  to  a  horse  car  of  the 
-defendant,  for  carriage  about  a  mile  further, 
to  her  destination. 

On  these  circumstances,  the  defendant  takes 
'three  positions:  That  necligence  on  the  part  of 
the  plaintiff  is  shown;  that  negligence  on  the 
part  of  the  defendant  is  not  shown;  and  that. 
If  it  is,  the  plaintiff's  injury  is  not  the  natural 
and  proximate  consequence  of  such  negli- 
gence. 

1.  As  to  the  plaintiff's  negligence:  In  view 
of  her  youth,  her  illness,  and  her  mental  dis- 
■order,  we  cannot  say,  hs  matter  of  law,  that 
-she  was  bound  to  exercise  the  same  degree  of 
care  and  forethought  as  persons  of  mature 
years  in  the  full  possession  of  their  faculties 
would  ordinarily  exercise;  and  it  was  for  the 
Jury  to  determine  whether,  under  the  peculiar 
conditions  then  existing,  she  used  such  pru- 
dence as  it  was  reasonable  to  require. 

2.  As  to  negligence  imputable  to  the  defend- 
ant: It  was  lawful  for  the  jury  to  find  that, 
when  the  plaintiff  made  her  second  appeal  to 
the  conductor,  he  was  apprised  of  her  serious 
illness,  or,  at  least,  shoula  have  inquired  fur- 
ther as  to  her  condition.  They  also  bad  the 
rl^ht  to  conclude  that,  on  perceiving  or  in- 
forming himself  of  the  extent  of  her  fickness. 
it  became  his  duty  either  to  stop  the  car,  so 
that  she  might  alight  as  she  requested,  or  else 
to  afford  her  such  reasonable  attention  as 
would  save  her  from  harm  because  of  her  de- 
tention in  the  moving  vehicle.  He  did  none 
of  these  things,  but  passed  her  by  heedlessly, 
and  left  her  utterly  uncared  for,  when  there 
WAS  no  other  person  at  hand  to  render  her  as- 
aistance.  Such  conduct  would  not  fulfil  the 
<luty  of  the  defendant  as  a  carrier  of  passen- 
gers. It  is  but  a  corollary  from  the  principle 
which  enjoins  upon  these  carriers  reasonable 
care  for  the  security  of  their  passengers  that 
when,  through  sudden  illness,  a  passenger  be- 
comes less  able  to  look  after  his  own  safety, 
and  that  fact  is  made  known  to  the  proper 
agent  of  the  carrier,  the  latter  must  exercise 
'towards  the  passenger  a  greater  degree  of  care 
than  is  demanded  in  ordinary  circumstances. 
Shendan  v.  Brooklyn  City  cfe  N,  R,  Oo.  86  N. 
Y.  89.  93  Am.  Dec.  490;  PittOtvrg  db  O.  B.  Oo. 
T.  Mcaurg,  56  Pa.  204;  AtchUan,  T,  db  8.  F.  B. 
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Oo.  T.  Wa>er,  88  Kan.  548,  68  Am.  Rep.  548; 
Oroom  V.  Cliicago,  M.  d  8i.  P.  B.  Ok.  52  Minn. 
296. 

The  last  point  for  consideration  is  the  con- 
nection between  the  negligence  of  the  conduc- 
tor and  the  plain tilTs  injuries.  In  suits  of  this 
character  the  law  requires  that  the  damages 
chargeable  to  the  defendant  shttll  be  the  nat- 
ural and  proximate  result  of  his  delinquency. 
The  term  '^natural"  imports  that  they  are  such 
as  might  reasonably  have  been  foreseen.  The 
term  "proximate"  indicates  that  there  must  be 
no  other  culpable  and  efficient  agency  inter- 
vening between  the  loss  and  the  defendant's 
fault.  Wiley  v.  We»t  Jeney  i?.  Oo.  44  N.  J.  L. 
247.  Of  course,  it  is  not  necessary  that  the 
wrongdoer  should  be  able  to  anticipate  the 
very  occurrences  which  resulted  from  hia 
laches;  it  is  enough  if,  after  they  have  hap- 
pened, they  are  seen  to  have  followed  from  hia 
misconduct  in  the  natural  course  of  things, 
and  within  the  range  of  reasonable  probability; 
and  it  must  generally  be  left  to  the  jury  to 
determine,  according  to  the  circumstancea, 
whether  the  facts  fit  the  standard  of  natural- 
ness. HammiU  v.  Pennsyhania  R,  Oo.  56  N. 
J.  L.  870,  878,  24  L.  R.  A.  581.  In  the  pres- 
ent case  the  behavior  of  the  plaintiff  was  not 
necessarily  either  an  unnatural  or  an  unlike!  j 
consequence  of  the  conductor's  di.<!regard  of 
her  requests  and  her  condition.  Being  seized 
with  a  sudden  and  increasing  sickness,  and 
impressed  with  the  thought  that  she  must  leave 
the  car  for  relief,  the  jury  might  deem  it  both 
natural  and  probable  that,  when  the  conductor 
refused  to  stop  the  car,  she  should  seek  other 
means  of  attaining  her  object,  and  might,  in 
her  confusion,  adopt  measures  ill  suited  to'her 
purpose.  We  cannot  adjudge  that  such  a  con- 
clusion was  illegal 

The  question  whether  the  injuries  were  the 
proximate  effect  of  the  conductor's  neglect  also 
lay,  we  think,  within  the  province  of  the  jury. 
If  they  determined  that  the  acts  of  the  plaintiff, 
after  the  conductor  failed  to  stop  the  car  at  her 
second  request,  were  not  blameworthy,  then 
his  negligence  was,  in  a  legal  sense,  the  proxi- 
mate cause  of  the  ensuing  accident  The  fact 
that  between  the  defendant'ti  fault  and  the 
plaintiff's  injury  there  are  intermediate  acts  of 
other  persons,  even  of  the  plaintiff,  will  not 
render  the  injury  too  remote  for  leeal  contem- 
plation and  redress,  if  the  in terven infracts  are 
not  wrongful,  and  either  naturally  follow  upon 
the  defendant's  misconduct,  or  merely  furnish 
the  conditions  on  which  that  misconduct  ope- 
rates. Recent  instances  of  this  nature  are  com- 
mon in  our  own  reports.  Finegan  v:  Moore.  46 
N.  J.  L.  602;  Houston  v.  Trap/iaaen^  47  K.  J. 
L.  28:  DriscoU  v.  Oarlin.  50  N.  J.  L.  28;  dtp 
R,  Co,  V.  Lee,  50  N.  J.  L.  4S5;  Buchanan  ▼. 
West  Jersey  R,  Co.  52  N.  J.  L.  265:  PhiUips  ▼. 
Burlinaton  Library  Oo.  55  N.  J.  L.  307;  New 
York,  8.  A  W.  R.  Co.  ▼.  Marion,  57  N.  J.  L. 
94.  We  find  no  error  in  the  record,  aiy!  ths 
judgment  must  be  affirmed. 

Gummere*  Lippineottt  Lndlow»  Vna 
Sj'ekeU  Nixon*  J  J.,  dhvenw 
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1.   The  sabstitation  of  electric  motors 

with  the  trolley  system  for  bones  on  street  rail- 
ways does  not  per  se  create  ao  additional  ease- 
ment. 
3.  An  ordliiAiice  desiirnatlnQf  theloca- 
tioa  of  trolley  poles  in  a  street  Inside  of  the 
curb  m  not  invalid  as  a  takinir  of  private  prop- 
erty of  abattinff  owners  without  compensation, 
where  the  desiflrnation  Is  merely  with  a  view  to 
pablic  oonvenlenoe  in  the  use  of  the  streets,  and 
f  be  corporation,  if  it  needs  private  property,  must 
get  It  by  asreement  with  the  owners,  and  has  no 
power  under  tbe  statute  to  obtain  it  by  eminent 
dooaain. 

S^  An  ordiiULiiee  grmntiikg  the  rifl^ht  to 
afle  electric  motors  instead  of  horses 
for  street  cars»  without  attcmptinff  to  legal- 
ize the  size  or  weiKbt  of  the  cars  to  be  used  or  the 
speed  at  which  they  shall  run,  is  not  invalid  on 
the  ffTOund  tbat  abutting  owners  may  be  injured 
by  the  yibratlons  caused  by  the  rapid  runninir  of 
besTy  cars,  since  the  priyileiree  grranted  are 
capable  of  being  used  without  excessive  or  un- 
usual injury  to  abutting  lands. 

•4.  A  double  track  in  a  street  for  trolley 
cars  is  not  necessarily  injurious  or  unreasonable, 
either  with  respect  to  public  oonvenienue  or  pri- 
vate property.  , 

(June  U,  180e.) 

ERROR  to  the  Sapreme  Court  to  review  t 
judqrnent  siistaiDiog  the  ordiDaoce  in  a 
certiorari  proceeding  to  determine  the  valid- 
it  j  of  an  ordiDEDce  permitting  the  use  of  elec- 
tric motors  upon  a  street  railway  in  front  of 
plain  tiff's  property.    Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Mr.  William  M«  Lanning^,  for  plaintiff 
in  error: 

If  the  motive  power,  whetber  animals, 
ftenra,  endless  cables,  compressed  air,  or  elec- 
tricity, be  80  applied  and  the  railroad  be  so 
'^ineratcd,  as  to  be  incompatible  with  tbe  or- 
oinarv  u<ies  of  tbe  street  by  the  public,  then  an 
C'^iitional  burden  is  added  to. tbe  lands. 

Ta^O^rt  V.  Neteport  Street  R,  Co.  16  R.  I. 
rns  7  L.  R  A.  205;  WiUiams  v.  City  Electric 
>fuct  R  Co.  41  Fed.  Rep.  550;  Ba  Bois  Trac- 
t'on  Pan,  R,  Co.  v.  Buffalo,  R.  A  P.  R.  Co, 
149  Pa.  1;  Halsey  y.  Uapid  Transit  Street  R, 
0\  Al  N.  J.  Eq.  808. 

The  ordinance  now  under  review  permits  an 
attempt  to  authorize  the  construction  and 
operation  of  an  electric  railway  in  a  manner 
tbat  is  plainly  incompatible  with  the  ordinary 
uses  of  a  street. 

yetcnrk  Pan.  R.  Go.  v.  Block,  65  N.  J.  L. 
«10.  22  L.  R.  A.  878. 

When  a  steam  railroad  company  has  ac- 
<iaired  by  purchase  or  condemnation  tbe  lands 


on  wbicb  to  constract  and  operate  Its  road, 
and  legislative  authority  for  such  construction 
and  operation  has  been  given,  the  incidental 
injuries  to  botises  and  property  in  close 
proximity  thereto  arising  from  the  noise  and 
jarring  which  attend  the  operations  of  the 
road  are  damnum  absque  injuria, 

Beseman  v.  Pennsylvania  B,  Co,  60  N.  J.  L. 
285:  Thompson  v.  Pennsylvania  R  Co,  61  N. 
J.  L.  42;  8tockton  v.  Central  RC0.6ON,  J. 
Eq.  72,  17  L.  R.  A.  97;  Patereon  R  Co,  v. 
Orundy,  61  N.  J.  Eq.  228. 

Should  such  a  role  be  applied  to  tbe  inci- 
dental injuries  to  houses  fronting  on  streets  in 
which  an  electric  railway  is  operated  when  no 
additional  easement  has  been  acquired  by  the 
electric  railway  company  either  by  tbe  con- 
sent of  tbe  land  owners  or  by  condemnation? 
Such  incidental  injuries  cannot,  under  tbe  au- 
thority of  Beseman  v.  Pennsylvania  R.  Co. 
iupra,  be  damnum  dbeque  injuria.  If  a  man's 
property  cannot  be  taken  from  him  eicept 
upon  trial  by  jury  or  by  the  exercise  of  the 
right  of  eminent  domain  upon  compensation 
made,  neither  can  be  in  any  other  mode  be 
limited  in  tbe  use  of  it. 

Button  V.  Camden,  89  N.  J.  L.  180,  28  Am. 
Rep.  203. 

it  Is  the  mle  of  New  Jersey  tbat  private 
property  shall  not  be  taken  or  damaged  for 
private  nse  without  just  compensation. 

Sinnickson  v.  Johnson,  17  N.  J.  L.  146,  84 
Am.  Dec.  184;  Pitmpelly  v.  Oreen  Bay  dk  M, 
Canal  Co.  80  U.  8. 18  Wall.  166, 20  L.  ed.  557; 
West  Jersey  R  Co,  v.  Camden,  O,  d  W.  R.  Co. 
52  N.  J.  Eq.  32;  State,  Kennelly,  v.  Jersey  City, 
57  N.  J.  L.  298,  26  L.  R.  A,  281. 

Mr,  Charlev  E.  Gnmmere  also  for  plain- 
tiff in  error. 

Messrs  Joseph  Conlt  and  James  Bu- 
chanan for  defendant  in  error. 

Depue*  J.,  delivered  tbe  opinion  of  the 

court : 

This  writ  brin^  up  a  Judgment  of  the  su- 
preme court  sustaining  an  ordinance  entitled 
**  An  ordinance  to  authorize  tbe  Trenton  Pas- 
senger Railway  Company,  Consolidated,  to 
use  electric  motors  as  tbe  propelling  power 
of  its  cars  through  certain  streets  and  avenues 
in  the  city  of  Trenton,  and  to  provide  for  tbe 
erection  of  poles  and  the  stringing  of  wirea 
thereon  to  supply  electricity  to  tbe  motors," 
parsed  by  tbe  board  of  public  works  of  the 
city  of  Trenton  February  8,  1894,  and  ap- 
proved by  the  mayor  February  12,  1894.  The 
ordinance  was  passed  in  virtue  of  the  act  of 
1898  (Pub.  Laws  1893,  p.  241).  The  1st  sec- 
tion of  that  act  authorizes  street  or  horse  rail- 
road companies  to  use  electric  motors  as  tbe 
propelling  power  of  their  cars,  instead  of 
horses,  provided  consent  of  the  municipal 
authorities  be  first  obtained.  The  2d  section 
empowers  the  municipal  authorities  to  au- 
thorize the  use  of  poles  to  be  located  in  the 
public  streets,  with  wires,  etc.,  for  tbe  pur- 
pose of  supplying  the  motors  with  electricity, 
and  to  prescribe  the  manner  in  which,  and 


NoTS.— That  an  electric  railway  is  not  an  addi- 
twnial  burden  on  street,  see  note  to  Western  Rail- 
way of  Ala.  V.  Alabama  O.  T.  R.  Co.  (Ala.)  17 
L.  R.  A.  478.  See  also  State,  KenneUy,  v.  Jersey 
City  (N.  J.)  28  L.  R.  A.  281, 
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But  see  Pennsylvania  R.  Co.  v.  Montgomery 
County  Pass.  R.  Co.  (Pa.)  27  L.  R.  A.  700,  boMinf 
that  such  a  railway  upon  a  oountry  road  is  an  ad* 
dltlonal  burdeih 
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the  places  where,  such  poles  should  be  lo- 
cated. The  ordinance  is,  in  all  respects,  in 
compliance  with  this  statute,  so  far  as  is  ma- 
terial to  this  case,  and  is  in  conformity  with 
the  powers  of  the  citjr  government  to  regu- 
late the  use  of  public  streets.  The  prose- 
cutrix  is  the  owner  of  a  lot  on  the  southerly 
Bide  of  West  State  street,  between  Warren  and 
Calhoun  streets.  Her  title  extends  to  the 
middle  line  of  the  street,  subject  to  an  ease- 
ment in  the  public  for  the  purposes  of  a  pub- 
lic highway.  The  reasons  filed  for  setting 
aside  tnis  ordinance  are :  First.  Because  the 
erection  of  poles  and  the  stringing  of  wires 
thereon  upon  the  lands  of  the  prosecutrix,  in 
West  State  street,  in  the  city  of  Trenton,  for 
the  purpose  of  supplying  electricity  to  the 
motors  to  be  used  by  the~ Trenton  Passenger 
Railway  Company,  Consolidated,  in  propel- 
ling their  cars  07er  and  along  their  railroad 
in  said  city,  without  the  consent  of  the  said 
prosecutrix,  and  without  payment  to  her 
therefor,  is  in  yiolation  of  the  Constitution 
of  the  state  of  New  Jersey,  in  that  it  is  a 
taking  of  private  property  for  public  use  by 
a  private  corporation  without  compensation 
first  made  to  said  prosecutrix,  and  therefor 
an  ordinance  authorizing  the  erection  of  such 
poles,  and  the  stringing  of  wires  thereon, 
for  such  purpose,  without  providing  for  com- 
pensation for  land  taken,  is  illegal  and  void. 
Second.  Because  the  construction  and  opera- 
tion of  an  electric  railroad  in  the  public 
streets  of  Trenton,  upon  the  lands  of  the  pros- 
ecutrix therein,  without  her  consent,  and 
without  payment  to  her  therefor,  is  in  viola- 
tion of  the  Constitution. of  the  state  of  New 
Jersev,  in  that  it  is  a  taking  of  private  prop- 
erty for  public  use  by  a  private  corporation 
without  compensation  first  made  to  the  said 
prosecutrix ;  and  therefore  an  ordinance  au- 
thorizing the  construction  and  operation  of 
such  a  railroad,  without  providing  for  com- 
pensation for  land  taken,  is  illegal  and  void. 
Third.  Because  the  said  ordinance  is  unrea- 
sonable, so  far  as  it  authorizes  and  permits 
the  construction  and  operation  of  a  double- 
track  electric  railway,  to  be  operated  by  what 
is  known  as  the  "  trolley  system, "  upon  West 
State  street,  between  warren  and  Calhoun 
streets,  in  Uie  city  of  Trenton.  The  ordi- 
nance, in  prescribing  the  places  in  which  the 
company's  poles  should  be  located,  fixed  the 
location  of  two  of  ita  poles  on  the  sidewalk 
in  front  of  the  property  of  the  prosecutrix, 

iust  inside  of  the  curb  line,  and  the  company 
as  erected  these  two  poles  at  the  places  in- 
dicated. The  evidence  shows  that  the  cars 
used  by  the  company  weigh  7^  tons  and  are 
80  feet  in  length,  and  that  ordinary  horse 
cars  weigh  \\  tons,  and  are  14  feet  in  length, 
and  that  the  speed  with  which  the  company 
runs  its  cars  in  the  section  of  the  street  on 
which  the  property  of  the  prosecutrix  is  lo- 
cated is  from  7^  to  17  miles  per  hour,  with 
a  mean  average  speed,  on  the  46  trips  ob- 
served, of  12  mileiB  per  hour.  There  is  also 
evidence  in  the  depositions  that  by  reason  of 
the  weight  of  the  cars,  and  the  speed  at  which 
they  are  run,  they  occasion,  at  times,  vibra- 
tions, to  the  extent  of  rattling  the  windows 
in  the  dwellings  fronting  on  the  street. 
The  prosecutrix's  standing  in  this  proceed 
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ing  is  that  of  the  owner  of  property  complain- 
ing of  an  invasion  of  her  property  rights. 
The  ordinance  being  in  compliance  with  the- 
statute,  the  question  is  whether  the  act  of  1898^ 
is  within  the  power  of  the  legislature.  la 
considering  this  question  it  must  be  ad- 
mitted, at  the  outset,  tliat  the  transmis- 
sion  of  passengers  with  increased  speed  and 

freater  comfort  is  a   great   public  benefit, 
his  is  equally  true  of  the  lines  of  railroads 
that  traverse  our  state  and   penetrate  into- 
every  section,  and  of  the  diversion  of  watera 
to  create  waterways  for  carrying  freight,  or 
to  supply  water  for  use  in  the  large  cities  and 
towns.     It  is  also  conceded  that  the  erection 
of  poles  with  wires  strung  thereon,  in  the 
present  state  of  tlie  sciences,  is  necessary  to 
accomplish  the  purposes  contemplated  by  this 
legislative  provision.     But  no  considerations 
of  public  advantage  should  be  permitted  to- 
predominate  over  Uie  rights  of  private  prop- 
erty, which,  by  a  constitutional  inhibition, 
cannot  be  taken  for  a  public  use  without  com- 
pensation.    As  was  said  by  Chancellor  Oreea. 
in  Hinehman  v.  PcUersan  Horse  R.  Co.  17  N. 
J.  Eq.  75-80,  86  Am.  Dec.  253,  *"  Nothing  ls> 
claimed    .    .    .    on  the  ground  that  city  rail- 
roads are  a  great  public  convenience  and  bene- 
fit.   If  they  are  so,  the  public  can  afford  to 
pay  for  it.     That  is  certainly  no  reason  why- 
individual  property  should  be  taken  for  pub- 
lic use.**    'This  constitutional  provision  has 
uniformly  been  liberally  construed  for  the 
protection  of  private  property.     Not  only  an 
actual  taking,  but  also  the  destruction  of 
private  property  either  total  or  partial,  or  the 
diminution  of  its  value  by  the  act  of  the 

fovemment,  directlv  and  not  merely  inci- 
entally  affecting   it,    which  deprives   the 
owner  of  the  ordinary  use  of^it,  is  a  taking, 
within  the  constitutional  provision,  which 
can  only  be  exercised  under  the  ri^ht  of  em- 
inent domain,  on  Just  compensation  made. 
Trenton  WaUr-Power  Co,  v.  Baff,  86  N.  J. 
L.  885 ;  Pennsylvania  B.  (Jo.  y.  Angel,  41  N. 
J.  Eq.  816-829,  56  Am.  Rep.  1.     The  title 
to  the  soil  over  which  highways  and  streets- 
are  laid  remains  in  the  owner  of  the  fee,  sub- 
ject only  to  the  publ ic  easement.    "  The  ri  eht 
of  the  public  in  a  highway."  said  Chief  Jus- 
tice Beasley  in  State  v.  Laverock,  84  N.  J 
L.  206,   "consists  in  the  privilege   of  pas- 
sage and  such  privileges  as  are  annexed  as 
incidents  by  usage  or  custom,  as  the  right 
to   make   sewers  and  drains,    and   lay  gas^ 
and  water  pipes.     These  subordinate  privi- 
leges are   entirely  consistent  with  the  pri- 
mary use  of  the  highway,  and  are  no  detri- 
ment to  the  land  owner. "  •  This  princi  pie  has 
been  extended  to  the  use  of  streets  in  popu- 
lous districts,  to  appliances  for  distributing 
water,   light,  heat,  *  power,  and   matters   or 
general   necessity  or   convenience.     Lewis, 
Em.  Dom.  §  126.     In  Stoudinger  v.  Netcark, 
28  N.  J.  Eq.  187,  446,  it  was  held,  against 
the  land  owner's  objection,  that  the  use  of 
the  street  for  sewers  was  a  legitimate  use, 
consistent  with  the  purpose  for  which  the 
land   was  appropriated.     The    uses  of   the 
streets  for  such  and  similar  local  and  public 
benefits  have, from  an  early  period  in  munici- 
pal governments,  been  so  usual  and  custom- 
ary as  that  they  may  be  regarded  as  having 
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been  Id  contemplation  when  the  streets  were 
laid  oat  or  dedicated  as  servitudes  upon  lands 
within  and  abutting  upon  streets,  to  be  put 
ID  force  as  occasions  arise  for  their  use,  which 
confer  a  benefit  immediately  upon  the  ad- 
jacent lands.  But  it  is  not  every  use  of  a 
public  street  that  is  lawful,  as  against  the 
rights  of  the  owner  of  the  fee,  though  such 
ux  may  promote  public  benefit.  Thus  it  was 
held  in  State  v.  Laverock  that  the  legislature 
l»d  not  the  power  under  the  Constitution  of 
ibis  state,  to  authorize  a  market  to  be  held 
in  a  public  street  of  a  city  without  provid- 
ing compensation  to  the  proprietors  of  the 
contiguous  lands,  who  owned  to  the  center 
of  such  street,  notwithstanding  that  such 
market  was  designed  for  public  use,  and  in- 
ured to  a  public  benefit.  In  Starr  v.  Camden 
4t  A.  B.  Co.  24  N.  J.  L.  592,  the  subject  was 
discussed  by  Mr.  Justice  Haines,  who  explic- 
itly held  that  the  Constitution  of  this  state 
prevented  the  legislature  from  granting  to  a 
railroad  the  right  to  use  a  public  highway 
as  the  bed  of  its  railroad,  without  compensa- 
tion to  the  owner  of  the  soil,  and  his  opinion 
on  that  bead  has  uniformly  and  frequently 
been  adopted  as  a  correct  exposition  of  the 
constitutional  right  of  the  owner  of  the  soil 
within  public  highways.  In  both  the  cases 
cited  the  prosecution  was  at  the  instance  of 
the  owner  of  abutting  lands,  whose  title  ex- 
tended to  the  center  line  of  the  hij^hway.  In 
Hinehman  t.  Patersan  Hone  R.  Q>,  17  N.  J. 
Eq.  75,  86  Am.  Dec.  252,  the  power  of  the 
legislature  to  authorize  the  use  of  a  public 
street  for  street  railways  was  directly  under 
consideration.  The  bill  was  filed  by  owners 
of  lots  abutting  upon  the  street,  havine  title 
to  the  middle  of  the  street,  to  enjoin  a  horse- 
railroad  company  from  the  construction  of 
its  railroad  through  the  street  under  the  au- 
thority of  its  act  of  incorporation.  Chan- 
cellor Green,  in  his  opinion,  quoted  with  ap- 
probation the  opinion  of  Mr.  Justice  Haines 
in  Starr  ▼.  Camden  <fi  A.  B.  Co.  and  affirmed 
tbe  incapacity  of  the  legislature,  under  our 
Constitution,  to  appropriate  lands  within 
public  highways  to  any  other  than  their  le- 
iritimate  use  as  highways  without  compensa- 
tioD  to  the  owners  of  the  soil.  The  learned 
chancellor  distinguished  the  use  of  a  street 
for  a  horse  railroad  from  its  use  by  an  ordi- 
lary  railroad,  and  justified  the  use  of  part  of 
the  highway  for  street  railroads  in  this  lan- 
guage :  **  Tjiey  are  ordinarily,  as  in  this  case, 
required  to  l>e  laid  level  with  the  surface 
of  the  street,  in  conformity  with  existing 
grades.  Ko  excavations  or  embankments  to 
affect  the  land  are  authorized  or  permitted. 
The  use  of  the  road  is  nearly  identical  with 
that  of  the  ordinary  highway.  The  motive 
power  is  the  same.  The  noise  and  jarring 
of  the  street  by  the  cars  is  not  greater,  and 
ordinarily  less,  than  that  produced  by  omni- 
boses,  and  other  vehicles  in  ordinary  use. 
Admit  that  the  nature  of  the  use,  as  respects 
the  trJ^eling  public,  is  somewhat  variant, 
bow  does  it  prejudice  the  land  holder?  Is 
bis  property  taken  ?  Are  his  riebts  as  a  land 
bolder  affected?  Does  it  interlfere  with  the 
Qseof  his  propertv  any  more  than  an  ordinary 
highway?^  It  will  also  be  observed  that  the 
diancellor,  in  his  subsequent  language,  ex- 
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pressly  repudiated  the  idea  that  the  rtshts  of 
land  owners  in  the  premises  could  be  affected 
by  the  fact  that  city  railroads  were  a  great 
public  convenience.  The  extract  made  rrom 
the  opinion  of  the  learned  chancellor  has 
frequently  been  referred  to  with  approval  by 
the  courts  of  this  state.  The  irround  of  the 
chancellor's  decision  denying  tlie  injunction 
was  that  the  complainants'  rights  as  owners 
of  lands  were  not  in  fact  prejudiced  or  inter- 
fered with  by  the  use  of  the  streets  by  a  street 
railroad  operated  in  the  manner  in  which  the 
railroad  in  question  was  authorized  to  be 
operated,  to  a  greater  degree  than  they  would 
be  alTected  by  their  use  as  an  ordinary  high- 
way ;  in  other  words,  that  the  mode  in  which 
the  company  was 'authorized  by  its  charter 
to  use  the  streets  of  the  city  in  fact  creiited 
no  additional  servitude  upon  the  lands.  The 
defendant  was  incorporated  as  a  ** horse- rail- 
road company,"  with  power  to  lay  rails  and 
operate  a  railroad  through  Clinton  and  State 
streets  in  the  city  of  Trenton.  Pub.  Laws 
1859,  p.  266.  The  act  of  1893,  and  the  con- 
sent 01  the  city  authorities,  by  the  ordinance, 
authorized  the  company  to  substitute  electric 
motors  in  the  place  of  horses,  as  the  propel- 
ling power  of  its  cars.  Neither  the  statute 
of  1898,  nor  the  ordinance,  conferred  upon 
the  company  any  rights  beyond  those  vested 
in  it  b^  its  charter,  except  in  allowing  a 
change  in  the  motive  power  to-be  applied  to 
its  cars.  The  change  in  the  motive  power 
of  the  cars  did  not  necessarily  occasion  any 
in jurious  effects  upon  the  prosecutrix's  prop- 
erty. Cars  of  the  same  pattern  and  size  of 
the  cars  used  by  the  company  as  a  horse  rail- 
road, and  driven  with  no  greater  speed,  might 
have  been  adapted  to  the  new  motive  power. 
I  agree  with  those  cases  in  our  courts  which 
hold  that  the  substitution  of  electric  motors 
with  the  trolley  system  for  horses  on  street, 
railroads  does  not  per  ee  create  an  additional 
easement.  The  injury  to  propertv  which 
would  ffive  the  prosecutrix  a  legal  ground 
of  complaint  docs  not  spring  from  the  kind 
of  motors  used. 

The  statute  also  empowers  the  municipal 
authorities  to  authorize  the  use  of  poles  in 
the  streets,  with  wires  thereon  to  supply  the 
motors  with  electricity,  and  to  prescribe  the 
places  in  which  such  poles  should  be  located. 
Two  of  these  poles  were  located  by  the  or- 
dinance on  the  complainant's  lands,  on  the 
sidewalk,  inside  of  the  curb.  Holes  were 
dug  and  poles  were  set  in  the  ground  by  the 
company  at  the  places  indicated  by  the  or- 
dinance. The  contention  of  the  prosecutrix 
is  that  the  setting  of  these  poles  on  her  lands 
constituted  a  permanent,  exclusive,  and  con- 
tinuous use  of  her  lands,  not  within  the  cus- 
tomary and  legitimate  use  of  the  lands  of 
abutting  owners  on  a  public  way,  and  was 
to  that  extent  a  taking  of  private  property 
such  as  is  interdicted  by  the  Constitution, 
except  upon  just  compensation  made,  and 
that  an  ordinance  authorizing  the  erection 
of  poles,  and  the  stringing  of  wires  thereon, 
for  the  purpose  of  supplying  the  company's 
motors  with  electricity,  without  providing 
for  land  taken,  is  illegal  and  void.  The 
statute  which  underlies  this  ordinance  does 
not  confer  upon  these  companies  the  right  to 
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acquire  private  property  by  the  exerciee  of 
the  right  of  eminent  domain.  By  that  act 
the  legislative  purpose  was  to  confer  upon 
these  companies  the  right  to  erect  poles,  and 
use  the  trolley  system,  so  far  as  the  public 
easement  was  concerned,  and  made  it  the 
dut^  of  the  municipal  government  to  fix  and 
designate  the  location  of  the  poles  with  a 
view  to  the  oublic  convenience  in  the  use  of 
the  streets ;  leaving  the  several  companies,  if 
their  necessities  or  convenience  require  the 
appropriation  of  private  property,  to  obtain 
the  consent  of  land  owners  by  agreement. 
In  withholding  the  power  of  eminent  domain, 
the  legislature  intended  that,  if  private  prop- 
erty was  necessary  or  desirable,  these  com- 
panies should  acquire  rights  in  private  prop- 
erty by  the  consent  of  the  owners,  and  not 
take  iiinifmto.  The  act,  in  withholding 
the  power  of  condemnation,  may  not  effectu- 
ate all  that  these  companies,  in  particular 
instances,  desire  for  the  scheme  of  improve- 
ment they  have  embarked  upon ;  but  the  act, 
by  its  imperfection  in  this  respect,  is  not 
rendered  wholly  void.  Injuries  by  vibra- 
tions caused  by  the  weight  of  the  cars  of  the 
company,  combined  with  the  speed  at  which 
they  were  run,  belong  to  the  same  class  of 
injuries  as  that  which  may  arise  from  the 
setting  of  poles.  The  owner  of  lands  abut- 
ting upon  a  street  holds  his  title  subject 
to  the  inconveniences  and  injurious  conse- 
quences, including  those  occasioned  by  noise 
and  vibration,  resulting  from  a  user  which 
is  consistent  with  the  legitimate  and  proper 
use  to  which  these  public  thoroughfares  are 
devoted.  But  such  injuries  as  are  caused  by 
a  manner  or  mode  of  user  which  is  not  justi- 
fiable on  the  ground  that  the  locus  in  quo  is 
a  public  street  will  lay  the  foundation  for, 
and  are  redressible  by,  action.  In  Beneman 
V.  Pennsylvania  J?.  Go,  50  N.  3.  L.  235,  and 
Id.,  62  N.  J.  L.  221,  the  immunity  of  a  cor- 

fioration  exercising  public  franchises  from 
lability  for  incidental  damages  occasioned 
to  abutting  lands  was  limited  to  such  dam- 
ages as  were  occasioned  by  the  exercise  of  its 
franchises  with  care  and  skill  in  all  respects. 
Neither  the  act  of  1893,  nor  the  ordinance 
under  review,  purported  to  legalize  the  size 
or  weight  of  cars  to  be  provided  by  the  com- 
pany, nor  the  speed  at  which  they  should  -be 
run.  The  privileges  granted  were  capable 
of  being  employed  without  an  excessive  or 
unusual  injury  to  lands  abutting  upon  the 
streets.  If  the  privileges  granted  by  this 
statute  are  made  the  occasion  for  unlawfully 
injuring  the  owners  of  abutting  property, 
such  acts  of  the  company  are  ultra  vires,  and 
redressible  by  action  at  the  suit  of  the  in- 
jured party.  The  act  of  the  legislature  is  a 
general  law  for  the  equipment  of  street  rail- 
ways throughout  the  state  and  the  ordinance 
under  review  is,  in  those  respects  which  are 
material  to  this  controversy,  similar  to  the 
ordinances  under  which  many  street  railways 
have  been  equipped  and  are  operated.  A  de- 
cision that  such  ordinances,  and  the  statute 
under  which  they  were  made,  were  invalid, 
for  the  reason  that,  in  a  particular  case  be- 
fore the  court,  it  should  appear  that  these 
privileges  have  been  made  the  occasion  for 
unlawfully  injuring  private  property,  when 
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such  injury  was  not  the  direct  product  of  the 
ordinance,  would  be  disastrous  to  public  in- 
terests, and  not  warranted  in  law.  For  such 
injuries  the  remedy  of  the  party  injured  is 
bv  action.  If  the  acts  done  under  color  of  the 
ordinance  or  the  statute  be  found  to  be  an 
unlawful  invasion  of  the  rights  of  private 
property,  an  action  will  lie,  in  which  nei- 
ther the  ordinance  nor  the  statute  would  be 
a  justification.  Gostigan  v.  Penmylvania  R. 
Co,  64  N.  J.  L.  284,  239,  240. 

The  remaiiiing  reason  assiKoed  for  setting 
aside  this  ordinance  is  that  it  is  unreasonable, 
so  far  as  it  authorizes  and  permits  the  con- 
struction and  operation  of  a  double-track 
railway  to  be  operated  by  the  trolley  system 
upon  West  State  street  l)etween  Warren  and 
Calhoun  streets.  The  title  of  the  ordinance 
relates  solely  to  the  use  of  electric  motors, 
and  the  erection  of  poles  with  wires  thereon 
to  supply  electricity  to  the  motors.  The 
permission  granted  to  the  company  is  to  use 
their  motors  and  appliances  **on  its  tracks, 
which  are  hereby  authorized  to  be  laid,** 
enumerating  certain  streets,  among  which  is 
State  street,  from  the  easterly  limits  to  the 
westerly  limits  of  the  city.  The  ordinance 
recognizes  double  and  single  tracks,  which 
were  probably  laid  under  the  authority  of 
the  company's  original  charter.  Be  that  as 
it  may,  nothing  appears  in  the  case  to  show 
that  there  is  anything  in  the  situation  of 
West  State  street,  either  in  its  width  or  sur- 
roundings, that  makes  a  double  track  in  the 
street,  with  cars  operated  by  the  trollev  sys- 
tem, in  itself  injurious  or  unreasonabfe,  ei- 
ther with  respect  to  the  public  convenience, 
or  to  private  property.  Nor  does  it  appear 
that  the  track  of  the  company's  railroad  next 
to  the  property  of  the  prosecutrix,  has  been 
placed  so  near  the  curb  line  as  unreasonably 
to  interfere  with  access  to  her  property,  or 
the  enjoyment  of  those  privileges  which 
owners  of  abutting  lands  are  entitled  to  en- 
joy in  a  public  highway  in  front  of  their 
premises. 

The  ordinance,  in  its  second  section,  re- 
serves to  the  board  of  public  works  the  right 
to  make  reasonable  re8:ulations  governing, 
among  other  things,  the  number  of  cars  in 
a  train,  and  in  the  sixth  subdivision  of  the 
nineteenth  section  trail  cars  are  mentioned. 
Under  these  sections  the  company  appear  to 
claim  a  right  to  run  trains  made  up  of  a 
motor  car  and  one  or  more  connected  pas- 
senger cars,  called  ** trailers.  **  Trains  so 
made  up  were  run  during  the  state  fair  as 
through  trains  to  the  fair  grounds,  with  in- 
structions to  the  company's  employees  not 
to  carry  local  passengers.  It  may  be  diflS- 
cult  to  justify  such  a  use  of  the  streets  upon 
the  theory  upon  which  the  use  of  streets  for 
street  railways  has  been  justified  as  a  legiti- 
mate use.  But  there  is  no  reason  assigned 
which  brings  this  part  of  the  ordinance  un- 
der review.  ^ 

Finding  no  infirmity  in  the  ordiniroce,  or 
in  the  statute  in  virtue  of  which  it  was 
passed,  within  the  reasons  assigned  for  set- 
ting aside  the  ordinance.  I  think  the  judg- 
ment of  the  Supreme  Court  metaining  it  eJiould 
be  affirmed. 
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•The  tOBib  ommei*  is  withoat   right  to 

cause  the  removal  of  the  remains  of  the  dead 
transferred  from  the  plaoes  of  sepulture  first 
eelecced  by  the  aurytving:  relatives,  and  depos- 
ited b7  him  in  the  tomb  under  his  naaurance,  ao- 
oepced  by  such  relatives,  and  on  the  faith  of 
which  tiiey  permitted  the  transfer,  that  the  re- 
mains should  rest  forever  in  the  tomb. 

(April  8, 1800.) 

APPEAL  by  dcfendanU  from  a  judgmeot 
of  the  Civil  District  Court  for  the  Parish 
of  Orleans  in  favor  of  complaiDanta  in  a  pro- 
ceeding broug^ht  to  enjoin  defendants  from 
removiDg  the  remains  of  certain  deceased  per- 
loos  from  a  tomb.  Jievened  in  pari  and  a/- 
pmfd  in  part. 

Tbe  facts  are  stated  in  the  opiDions. 

Mmra.  ClogriT  ^  Qniotero,  for  appel- 
lants: 

Lots  purchased  from  a  cemetery  associa- 
doD,  a  private  corporation  and  a  tomb  erected 
OQ  such  lots,  are  not  out  of  commerce. 

DeBeUi9/€'s  Succession,  10  La.  Ann.  476; 
Civil  Code,  art.  456;  Temant  v.  Boudreau,  6 
Ilob.  (La.)  488;  Rev.  Stat.  388.887. 

Tbe  universal  le^tee  succeeds  to  all  the 
property  of  which  the  testator  died  possessed; 
alibough  such  properly  be  not  mentioned  in 
the  inventory,  or  even  be  unknown  to  exist  at 
ihe  death  of  the  testator. 

Ternant  v.  Boudreau, supra. 

A  servitude  in  favor  of  a  person  cannot  be 
predicated  of  cemetery  lots  or  a  tomb. 

avilCode,  art.  758. 

Tbe  establishment  of  servitude,  being  in  tbe 
Dsture  of  the  alienation  of  an  immovable,  must 
appear  in  ^r riling. 

Lynch  v.  Lynch^  58  La.  Ann.  242;  Ouur  v. 
QMier  7  La,  Ann.  103;  Strausse  v.  EUiott,  43 
Ia,  Aon.  501;  Civil  Code,  art.  2275;  JfewTork 
Bay  Cemetery  Ck>.  v.  Buckmaster,  49  N.  J.  L. 
449 

The  use  of  a  lot  or  tomb  in  a  cemetery,  per- 
mitted by  the  owner  in  favor  of  another,  is  a 
mere  license  revocable  at  the  will  of  the  owner. 

19  Am.  If.  Reg.  N.  S.  66;  MeOuire  v.  8t, 
Patnek's  CaHtedrcU,  7  N.  Y.  Supp.  345;  Duoen- 
geri.  Geary,  118  Ind.  106. 

There  is  no  provision  in  the  law  of  Louisi- 
ana for  the  dedication  to  a  private  use;  and 
dedication  to  public  use  must  appear  Xjv  evi- 
dence so  conclusive  as  to  exclude  all  idea  of 
private  ownership- 

Permission  by  the  owner  to  use  a  tomb  for 
the  interment  of  dead  bodies  therein,  or  in- 
terment therein  by  bis  own  act,  is  neitber  a 

dedication  to  public  use  nor  the  establishment 

of  a  servitude  on  the  tomb. 

*  Headnote  by  M'TT«Ti«B,  J. 


The  interment  in  a  tomb  of  friends  or  rela- 
tives, by  act  or  consent  of  the  owner  of  the 
tomb  is  not  a  destination  du  pere  defamiile. 

Grossman  v.  Vignaud,  14  La.  Ann.  178;  Tor- 
res y.  Falgoust^  87  La.  Ann.  497;  I^ets  Orleans 
P.  S.  Co.  V.  Gay,  83  La.  Ann.  471. 

Usufmct  or  servitude  is  a  real  right  and  is 
classed  as  an  immovable.  Such  right  must  be 
established  by  written  title  when  challenged. 

Civil  Code,  arts.  448,  471;  Gamble's  Suc- 
cession, 23  La.  Ann.  11;  Ghiier  v.  Guier,  supra. 

The  right  of  use  is  established  or  extin- 
guished in  the  same  manner  as  tbe  usufruct. 

Civil  Code,  art.  628;  Guier  v.  Guier,  and 
Strausse  v.  EUliott,  supra. 

Servitudes  which  tend  to  affect  the  free  use 
of  property  in  cases  of  doubt  as  to  their  extent 
or  the  manner  of  their  use  are  always  inter- 
preted in  favor  of  the  owner  of  the  property 
to  be  affected. 

Civil  Code,  art.  753. 

Every  transfer  of  immovable  property  must 
be  in  writing. 

Civil  Code,  art.  2275. 

The  process  of  injunction  should  be  ap- 
plied with  the  utmost  caution.  The  interference 
rests  on  the  principle  of  a  clear  and  certain 
right  to  the  enjoyment  of  the  subject  in  ques- 
tion and  an  injurious  interruption  of  that 
right  which,  on  just  and  equivalent  grounds 
ought  to  be  prevented.  Mere  apprehension 
of  the  threatened  wrong  is  not  enough.  The 
burden  of  establishing  a  right  to  a  perpetual 
injunction  claimed  by  a  party  to  an  action  is 
upon  such  partv.  He  mast  show,  both  by 
his  pleadings  and  proof,  the  necessity  for  the 
interference  of  the  court  to  protect  his  right 
and  if  he  fails  to  do  this  he  wilt  be  defeated. 
A  court  will  grant  a  perpetual  injunction  only 
when  a  party  shows  a  clear  right  thereto. 

10  Am.  &  £og.  £nc.  loLvr,  Injunction  and 
authorities. 

Estoppels  are  not  favored. 

The  friendly  and  charitable  use  of  a  tomb 
in  a  private  cemetery,  made  by  the  owner, 
does  not  esiop  the  heir  from  claim  of  title. 

Hurt  V.  Riffle,  11  Fed.  Rep.  790;  7  Am.  & 
Eng.  Enc.  Law,  p.  12;  Provost  v.  ¥orgaruf 
Louisiana  <fc  T.  ft.  Go.  42  La.  Ann.  809;  Big- 
elow,  Estoppel,  256,  481  H  seq. 

Mr,  Benjamin  Rice  Forman*  for  appel- 
lees: 

The  right  of  property  in  a  burial  ground  or 
tomb  is  not  of  the  same  absolute  and  unquali- 
fied nature  as  that  of  other  propertv. 

Dwenger  v.  Geary,  118  Ind.  108;  McGuirs 
V.  5^.  Patrick^ s  Cathedral,  8  N.  Y.  Supp.  781, 
7  N.Y.  Supp.  845;  Gonger's  Gases,  8N.Y.  Supp. 
152. 

If  the  owner  of  land  permits  it  to  be  used  as 
a  burial  ground,  his  conduct,  silence,  and  ac- 
quiescence result  in  a  dedication  to  pious  uses, 
and  authorize  an  injunction  to  prevent  his 
heir  from  disturbing  the  tombs  or  removing 
the  dead  bodies  there  buried. 

Beatty  v.  Kurtz,  27  U.  S.  3  Pet  666,  7  L. 
ed.  521;  Meaghsr  v.  DriseoU,  99  Mass.  381,  96 


Kara.— As  to  riffbts  and  duties  in  regard  to  tbe  I  (Mian.)  14  L.  B.  A.  8K;aUK)  Hackett  v.  Haekett  (B.  L) 
burial  of  tbe  dead,  see  fiote  to  Laraon  v.  €3iase  1 19  L.  B.  A.  558. 
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Am.  Dea  759;  Fint  Btangeliecd  Oliureh  y. 
Walsh,  57  III  868, 11  Am.  Rep.  21;  Boyee  t. 
Kalbaugh,  47  Md.  884. 

The  next  of  kin,  while  they  have  no  right 
of  property  in  a  corpse,  and  may  have  none  in 
a  tomh,  can  protect  the  bodies  or  their  dead  kin 
from  insult  and  their  graves  from  desecration. 

Outhrie  v.  Weaver,  1  Mo.  App.  186. 

The  object  of  burial  is  not  to  put  the  dead 
away  temporarily,  but  to  place  them  in  a  final 
resting  place.  The  expectation  in  the  burial 
of  the  dead  is  that  they  are  to  remain  perma- 
nently, and  the  unauthorized  disturbance  of 
their  remains  is  regarded  with  abhorrence  as  a 
desecration.  A  trust  for  a  burying  place  de- 
votes the  place  to  the  perpetual  repose  of  the 
remains  of  the  dead.  It  dedicates  it  to  uses  of 
the  most  sacred  character.  The  burying 
ground  is  God's  acre. 

Stockton  V.  Newa/rk,  42  N.  J.  Eq.  531;  Qum- 
berfi  Appeal,  110  Pa.  496. 

Tlie  joint  owner  of  a  family  tomb  or  bury- 
ing lot  cannot  sell  his  interest  to  a  stranger  so 
as  to  authorize  the  stranger  to  bury  his  dead 
therein. 

LewU  V.  Walker,  165  Pa.  30. 

Every  place  in  which  a  human  body  is 
buried  is  a  sacred  place  and  out  of  commerce. 

Institutes,  lib.  11.  title  I.  §  IX.;  Pandects, 
lib.  I.  title  VIII.,  loi  VI.  §  V.  Id.  lib.  IL 
title  VI. 

The  fifth  commandment  of  the  decalogue  is 
enacted  in  the  Ciyll  Code,  art.  215,  and  from 
this  duty  of  honoring  thy  father  flows  the 
sacred  obligation  of  providing  a  suitable 
place  for  his  remains. 

Where  by  his  words  spoken,  written  and 
carved  in  granite,  by  his  direction,  one  has 
dedicated  a  tomb  as  a  family  tomb,  and  so  in- 
duced tbe  widows  and  heirs  of  deceased  per- 
sons to  surrender  the  burial  places  provided 
for  their  dead,  and  induced  them  to  allow  him 
to  remove  the  remains  of  their  beloved  ones  to 
tbe  Jiew  tomb  provided  by  him,  where  they 
reposed  as  a  final  resting  place  for  ten  years 
and  more,  his  instituted  heir  cannot  make 
merchandise  of  such  a  tomb  and  dump  those 
bones  in  the  potter's  field.  His  words  and 
acts  have  maae  a  contract  binding  on  him 
and  his  heirs,  that  this  is  a  family  tomb  and 
they  and  theirs  shall  have  sepulture  therein. 
He  and  his  heirs  are  estopped  to  deny  their 
sepulture. 

Boneste  vitere  is  the  fundamental  rule  of 
our  law,  and  the  golden  rule  is  expressly  en- 
acted in  our  Code. 

Civil  Code.  art.  1965. 

When  the  express  law  is  silent,  reason,  jus- 
tice, and  equity,  must  govern. 

Civil  Code,  art.  21. 

The  distinction  between  the  perfect  owner- 
ship (or,  to  use  tbe  common  law  phrase,  the  fee 
simple)  of  tbe  land  in  a  cemetery  and  the  right 
of  sepulture  which  a  family  may  acquire 
without  acquiring  the  perfect  ownership  is 
recognized. 

Bessemer  Land  dk  L  Co,  y.  Jenkins  (Ala.)  18 
8o.  565;  Page  v.  Symonds,  63  N.  H.  17,  66 
Am.  Rep.  481;  Craig  y.  First  Presby.  Church, 
88  Pa.  42,  82  Am.  Kep.  417;  Kincaufs  Appeal, 
66  Pa.  411, 6  Am.  Rep.  877;  Windt  v.  German 
Btform^  Church,  4  Bandf.  Ch.471;  Richards  y. 
North  Protestant  Dutch  Church,  82  Barb.  42; 
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Sohier  v.  Trinity  Church,  109  Mass.1;  Bryan 
V.  Whistler,  8  Bam.  &  C.  288;  Wood  v.  Lead- 
bitter,  18  Mees.  &  W.  888. 

When  the  owner  of  land  permits  bodies  to 
be  buried  there  the  relatives  of  those  buried 
there  can  protect  their  graves  from  desecra- 
tion by  injunction. 

Davidson  v.  Seed,  111  111.  169,  58  Am.  Rep. 
618;  Brendle  v.  German  Reformed  Congrega- 
tion. 38  Pa.  422;  Brown  v.  Lutheran  Church, 
28  Pa.  495;  Larson  v.  Chase,  47  Minn.  807, 
14  L.  R  A.  85. 

Miller*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  the  son  of  the  late  Dr.  Choppin 
and  the  widow  and  children  of  the  late  Arthur 
Choppin,  sue  to  enjoin  the  defendants  from 
disturbing  the  remains  of  Dr.  Choppin.  Arthur 
Choppin,  and  other  members  of  the  Choppin 
family.  The  petition  alleges  that  the  bodies  of 
the  deceased  members  of  the  family,  at  the  re- 
quest of  the  late  Dr.  Mazimillian  A.  Dauphin, 
were  placed  in  the  tomb  constructed  by  bim 
with  the  design  on  his  part,  communicated  to 
and  accepted  by  petitioners,  that  the  tomb 
should  be  tbe  last  resting  place  of  these  remains, 
and  averrine  that  thedefendants  the  widow  and 
legatee  of  Maximillian  Dauphin,  threaten  to 
remove  the  remains  in  violation,  it  is  charged, 
of  his  obligation,  and  of  her  duty  as  his  legatee. 
The  petition,  besides  the  injunction  to  restrain 
such  removal,  prays  for  judgment  decreeing 
the  tomb  to  be  forever  dedicated  to  serve  as  the 
burial  place  of  the  remains  interred  therein  of 
the  deceased  members  of  the  family.  The 
answer  of  Mrs.  Dauphin  asserts  title  to  the 
tomb  as  legatee  of  her  husband;  that  he  never 
dedicated  it  for  the  purpose  stated  in  the  peti- 
tion; denies  that  plaintiff  ever  acquired  any 
right  to  tbe  tomb  or  *'its  occupancy"  for  the 
purposes  of  sepulture,  and  avers  that  such 
occupancy  was  permitted  by  M.  A.  Dauphin 
from  kindness  to  the  Choppins,  he  having 
married  one  of  the  family.  The  answer  disa- 
vows tbe  threats  imputed  to  respondent  of 
removing  the  remains;  avers  the  tomb  is  ex- 
pensive to  keep;  that  she  has  built  a  tomb  to 
which  the  remains  of  her  husband  have  been 
transferred,  and,  desirous  of  selling  the  tomb 
for  which  she  has  no  use,  the  answer  alleges 
she  made  the  offer  of  such  sale  to  plaintiffs; 
hence  it  is  alleged  the  injunction  Issued  wrong- 
fully, and  the  praver  is  for  its  dissolution,  re- 
serving respondent  s  right  to  damages.  From 
the  judgment  maintaining  the  injunction  the 
defendant  appeals. 

Our  attention  is  directed  in  the  briefs  for  the 
defendant  to  the  objection  to  all  the  testimony 
offered  by  plaintiff  to  show  xhe  statements 
and  acts  of  Maximillian  A.  Dauphin,  importing 
the  obligation  on  his  part  that  tbe  tomb  should 
be  the  permanent  sepulcher  for  the  remains  of 
Uie  Choppins.  The  argument  of  the  counsel 
for  the  defendant  is  tbat  the  plaintiffs,  asserting 
an  easement  or  servitude  on  the  tomb,  or  a  title 
to  it,  can  produce  no  parol  proof  to  support 
their  pretensions.  While  the  petition  claims 
an  easement  or  servitude  on  the  tomb,  we 
must  consider  all  the  allegations  on  which 
plaintiffs  rely.  The  substantial  issue  tendered 
by  the  petition  is  that  Mrs.  Dauphin,  by  words 
and  conduct,  held  out  to  plaintifli  that  the 
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mains  of  their  deuil  should  rest  foreyer  ia  this 
tomb,  oo  the  fnith  of  which  plaintiffs  consented 
-to  the  remoTal  of  the  remains  from  other 
sepulchers;  Dr.  Dauphin,  after  this  consent, 
'effecting    that  remoTal,    and  causing    to  be 
carved  on  the  tomb  the  names  of  the  dead 
along  with  his  own  name.    After  aU  this,  the 
plaintiffs  contend,  neither  Dr.  Dauphin  nor 
his  legatee  can  require  the  removal  of  the 
remains.     We  do  not  think  the  question  is 
one  of  title,  hence  is  not  affected  by  the  rule 
of  proof  cited  by  the  plaintiffs,  but  is  to  be 
solved  by  other  tests.     We  do  not  appreciate 
there  is  any  material  contention  as  to  the  facts. 
The  friendship  between  Dr.  Choppin  and  Dr. 
Dauphin;  the  mode  of  manifesting  thst  friend- 
ship chosen  by  him,  of  an  imposing  tomb, 
and   bis  inscription  upon   it  of   the   names 
of  bis  friend  and  of  the  deceased  members  of 
his  family,  with  that  of  Dr.  Dauphin;  the  fact 
that  he  caused  the  remains  of  the   deceased 
to  be    removed    there,~Dr.    Choppin,    hav- 
ing died  about  three  years  before  the  tomb 
was  built,  the  other  years  before;  the  avowal 
by  Dr.  Dauphin  to  plaintiffs  that  the  tomb 
was   to    be  devoted    to  the   uses   prompted 
Jij  bis  affection  for  the  family,  and  the  reliance 
upon  his  assurances,  evinced  by  the  consent 
of  plaintiffs  to  the  transfer  of  tiie  remains, 
and  that  Dr.  Dauphin  caused  their  names  to 
be  placed  with  his  own  on  the  tomb,— are,  we 
think,    placed   beyond   controversy   by    the 
record.     There  is  left  the  legal  question  so 
elaborately  argued.    We  appn^iate  that  servi- 
tudes exist  only  for  the  benefit  of  immovable 
property  or  the  profit  and  advantage  of  the 
living.       Civ.   Code,  arts.   709,   753    et  $tq. 
We  do  not  perceive  any  basis  to  sustain  any 
right  of  plaintiffs  in  the  nature  of  a  servitude 
of  burial  m  this  tomb.     We  recognize,  too,  that 
the  title  to  immovable  property  in  Louisiana 
must  conform  to  ownership  and  its  modifica- 
tions prescribed  by  the  C(  de.  arts.  490,  492, 
^83,  036  ei  9eq.;  StaUy.  McDonogh,Slai.  Ann. 
^51 ;  MeCan's  Suecesrion,  48  La.  Ann.  145.    The 
title  to  burial  ground  admits  of  none  of  the 
modifications  established  for  the  advantage  of 
estates  or  the  uses  of  individuals.    The  title  to 
this  tomb  is  in  the  legatee  of  Dr.  Dauphin,  as 
it  was  in  him  in  his  life.     MeEnery  v.  Pargoud, 
10  La.  Ann.  497;  Burke  v.  Wall,  29  La.  Ann. 
46.  29  Am.  Rep.  816.    The  plaintiffs  assert  no 
title  to  the  property.    They  demand  only  the 
injunction  to  restrain  the  removal  of  the  re- 
mainsi     While  we  recognize  the  title  of  the 
legatee  of  Dr.  Dauphin,  theinquirv  Is  whether, 
consistently  with  that  title,  the  plaintiffs,  by  the 
acts  of  Dr.  Dauphin,  are  not  entitled  to  prevent 
the  removal,  the  subject  of  discussion.    The 
disturbance  of  the  remains  of  the  dead,  except 
for  lawful  necessary  purposes,  is  not  encour- 
aged.    With  due  regard  to  the  sentiment  on 
that  subject,  as  well  as  public  policy,  courts 
have  enjoined  disinterments,  and  even  denied 
the  enforcement  of  a  mortgage  upon  burial 
ground.     Brendle  v.  German  Reformed  Con- 
gregation, 83  Pa.  422;  Thompeon  v.  Uickey,  8 
Abb.  N.  C.  169,  cited  in  12  0.  B.  Dig.  p.  124; 
and  other  similar  types  of  authority  are  to  be 
found  in  the  decisions  of  the  courts  of  other 
stales.    It  is  needless  to  dwell  on  the  assurances 
of  Dr.  Dauphin,  and  their  acceptance  by  plain- 
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tiffs,  under  which  their  dead  were  removed  by 
Dr.  Dauphin,  and  deposited  in  his  tomb. 
There  was,  by  bis  words,  and  still  more  by  hia 
conduct,  the  manifestation  of  his  purpose  that 
the  remains  of  the  Choppins  should  have  a 
final  resting  place  in  this  tomb;  and  on  the  faith 
of  that  purpose,  so  distinctly  avowed,  these 
plaintiffs  permitted  the  transfer  of  the  remains 
of  their  dead.  In  our  view,  after  all  this.  Dr. 
Dauphin  could  never  have  made  the  demand 
so  violative  of  good  faith  and  repulsive  in  all 
respects  as  that  which  this  suit  supposes  was 
advanced  by  his  legatee.  The  principle  of 
estoppel,  so  often  applied,  in  controversies  in- 
volving pecuniary  rights,  will  not  permit  the 
withdrawal  of  promises  or  engagements  on 
which  another  has  acted.  It  seems  to  us  that 
the  principle  can  well  be  applied  to  this  con- 
troversy. To  disturb  the  mortal  remains  of 
those  endeared  to  us  in  life  sometimes  becomes 
the  sad  duty  of  the  living.  But,  except  in 
cases  of  necessity,  or  for  laudable  purposes,  the 
sanctity  of  the  grave  should  be  maintained, 
and  the  preventive  aid  of  the  courts  may  be  in- 
voked for  that  object.  The  remains  contained 
in  the  tomb,  the  subject  of  this  controversy, 
having  been  laid  away  under  the  assurances  of 
final  repose,  shown  by  this  record  given  by  the 
tomb  owner,  must,  in  our  opinion,  hold  good 
against  his  heir,  as  they  would  have  been 
maintained  against  the  owner  in  life.  While 
the  title  to  the  tomb  is  in  the  heir,  she  is,  in  our 
view,  concluded  by  the  acts  and  conduct  of 
Dr.  Dauphin  from  disputing  the  plaintiffs' 
right  to  require  that  the  tomb  shall  remain  as 
designed  by  him,  the  sepulcher  for  the  remains 
now  in  it*  of  the  deceased  members  of  the 
Choppin  family. 

It  is  claimed  plaintiffs  had  no  right  to  enjoin. 
The  letter  from  Dr.  Dauphin's  legatee  that 
caused  the  injunction  announced  her  purpose 
to  sell  the  tomb,  offering  it  first  to  plaintiffs. 
The  letter  implied  the  exclusive  power  of  the 
legatee  over  the  tomb,  and  to  sell  involved,  as 
the  plaintiffs  understood  and  appreciated,  the 
removal  of  the  remains.  We  think  that  ap- 
preciation was  natural.  The  petition  for  the 
injunction  asserting  the  ri^ht  to  the  tomb  as 
the  sepulcher  for  the  remains  was  met  by  the 
answer,  not  disclaiming  the  purpose  attributed 
to  the  heir  in  the  petition,  but  denying  the  right 
asserted  by  plaintiffs,  and  insisting  that  the  re- 
mains placed  in  the  tomb  by  the  kindness  of 
Dr.  Dauphin  were  there  only  by  sufferance.  If, 
as  we  maintain,  it  was  competent  for  the  plain- 
tiffs to  require  that  the  remains  should  continue 
in  the  tomb,  they  had  the  right  to  enjoin  the 
removal;  snd,  however  intended,  the  letter 
sent  them,  in  our  view,  authorized  their  appre- 
hension of  that  removal.  The  issues  and  dis- 
cussion of  the  controversy  have  required  from 
us  a  decision  of  the  question  on  the  theory 
that  the  removal  of  the  remains  was  pro- 
posed on  the  one  hand  and  resisted  on  the 
other.  While  we  are  required  by  the  pleadings 
and  discussion  to  deal  with  the  case  as  exhibit- 
ing this  complexion,  it  is  proper  to  say  that  no 
purpose  of  this  removal  was  ever  entertained 
by  Dr.  Dauphin,  and  any  such  purpose  on  the 
part  of  bis  heir  has  been  disclaimed  in  the  ar- 
gument. We  think, however, that  the  plaintiffs, 
placing  a  reasonable  interpretation  on  the  lettei 
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of   tbe  heir,  were  entitled   to  the    iDjunc- 
tlon. 

It  ii  therefore  ordered,  adjudged,  and  decreed 
that  thejfidi/mentoft/ie  Lower  Courthe  affirmed, 
with  costs. 

A  petition  for  rehearing  having  been  filed  on 
June  23,  1896,  the  following  response  was 
banded  down: 

The  original  opinion  in  this  case  maintained 
that  cemetery  lots  did  not  part  with  tbe  char- 
acter of  immovable  property  because  devoted 
to  burial  parposes.  .  Uoder  our  law,  whatever 
its  uses,  land  is  immovable.  The  Code  com- 
plete) v  effaces  the  distinction  of  "  things  holy, 
SHcred,  and  religious."  Civ.  Code,  arts.  452, 
456;  McEnery  v.  Pargoud,  10  La.  Ann.  497; 
Burke  v.  WaU,  29  La.  Ann.  4f$,  29  Am.  Rep. 
816.  The  opinioD,  therefore,  necessarily  rec- 
ognizes tbe  title  of  Mrs.  Dauphin,  the  legatee 
of  her  husband,  to  the  lots  bought  by  him, 
and  left  at  his  death  to  her.  The  opinion 
affirmed,  of  course,  there  could  be  no  servi- 
tude, usufruct,  or  other  modification  of  own- 
ership of  burial  lots.  There  is  no  servitude,  in 
the  legal  sense,  established  on  propertv  for  the 
interment  of  the  dead,  and  the  usufructs  of 
the  Code  are  for  the  profit  and  advantage  of 
the  living.  There  was  also  tbe  recogni  ion, 
in  the  opinion  of  the  prohibition  of  the  Code 
enforced  in  our  jurisprudence,  of  every  species 
of  tenure  of  property  except  ownership  in  its 
fullest  significance,  and  its  modifications  care- 
fully prescribed  by  tbe  Code.  Articles  488, 
490  et  seq.,  588  et  eeq,,  646  et  aeq.;  State  v.  Mc- 
Donogh^  8  La.  Ann.  251;  McClan*8  SuecesHon, 
48  La.  Ann.  145.  Tbe  court,  then,  in  this 
caBC,  is  dealing  with  lots,  title  to  which  is  in 
the  defendant,  with  no  form  of  subdivision  of 
ownership  vested  in  plaintifTs,  or  in  any  save 
the  defendant.  Consistently  with  her  title 
and  tbe  absolute  exclusion  by  tbe  law  of  all 
tenures  of  property  except  those  recognized  by 
the  Code,  the  inquiry  presented  itself,  how 
could  this  court  sustain  that  right  the  plain- 
tiff's assert  to  these  lots?  In  what  part  of  the 
Code  is  that  to  find  a  place?  If  admitted  to 
tbe  extent  asserted,  must  it  not  be  deemed 
simply  and  onlv  of  our  creation?  It  is  the 
claim  of  plaintiffs  that  Dr.  Dauphin,  under 
whose  will  his  widow,  the  defendant,  inherits 
these  lots  by  words,  letters,  and  conduct  quite 
as  expressive  as  language,  pronfised  that  the 
tomb  he  erected  on  the  property  should  be 
the  final  resting  place  for  the  remains  of  his 
friend.  Dr.  Choppin,  and  the  remains  of  the 
deceased  members  of  the  family,  as  well  as  for 
the  remains  of  other  members  of  tbe  connec- 
tion when  their  turn  came  to  die.  This  right, 
asserted  at  present  and  for  the  future,  is  to 
Bubsist  alongside  of  the  title  the  Code  recog- 
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nizes  to  the  property.  If  admitted,  the  right 
is  purely  of  judicial  creation.  The  asserted 
right  carries  the  use  of  ownership  applied  to 
burial  lots,  but  is  entirely  foreign  to  oar  sys- 
tem. We  were,  therefore,  thus  confronted  in. 
our  consideration  of  this  case  with  the  legal 
title  to  this  property  in  the  defendant,  and 
another  species  of  mterest  or  form  of  title 
claimed  to  have  been  brought  into  existence 
bv  the  declarations  and  conduct  of  Dr.  Dau- 
phin in  his  lifetime,  but  not  within  the  recog- 
nition of  the  Code.  We  reached  and  adhere 
to  the  conclusion  that  the  right,  at  least  to  tbe 
extent  asserted,  could  not  be  allowed.  But  we 
found  there  was  a  basis  consistent  with  our 
law  on  which  the  plaintiff  was   entitled  to- 

£art  of  the  relief  sought.  In  tbe  lifetime  of 
^r.  Dauphin,  tbe  remains  of  Dr.  Choppin  and 
of  the  deceased  members  of  tbe  family  bad  been 
placed  in  tbe  tomb  under  tbe  promise  on  Dr. 
Dauphin's  part  they  should  remain  there,  li^ 
our  view,  wholly  irrespective  of  any  issue  of 
title,  neither  Dr.  Daupbin  in  life  nor  his  lega- 
tee after  his  death  could  recall  that  promise, 
and  require  the  removal  of  remains  deposited 
on  tbe  faith  of  this  pledge  of  final  sepulture. 
The  petition  attributed  to  defendant  the  design 
of  removal  of  the  remains, — a  purpose  never 
contemplated  bv  Dr.  Dauphin,  and  disavowed 
for  bis  widow  in  the  argument  in  this  court. 
Still  the  plaintiff  had  issued  the  injunction 
on  the  belief  of  its  necessity,  not  without 
reasonable  cause,  as  it  appeared  to  plaintiff. 
Oyr  purpose  was  to  confine  tbe  relief  to  main- 
taining the  injunction  against  removing  the 
remains.  The  decree  of  the  lower  court 
afilrmed  by  us  goes  beyond  the  relief  proposed 
in  our  opinion,  and  on  this  rehearing  we  are 
asked  to  make  the  decree  conform  to  tbe 
opinion.  After  the  additional  argument  on 
this  application,  and  on  the  maturest  reflection, 
we  remain  of  the  conviction  that  perpetuating 
the  injunction  against  disturbing  the  remains, 
now  m  the  tomb  must  be  the  limit  of  the 
decree.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  our  former  judgment  in  this  case 
be  set  aside  and  annulled,  and  it  is  now  ordered, 
adjudged,  and  decreed  that  the  judgment  of 
tbe  lower  court,  in  so  far  as  it  enjoins  and  pro- 
hibits tbe  removal  from  the  tomb  of  tbe 
remains  of  Dr.  Choppin,  Mrs.  Eliza  Choppin, 
Arthur  Y.  Choppin,  and  Amedee  Choppin. 
now  in  the  tomb,  be  affirmed,  and  tbe  injunc- 
tion decreed  to  be  perpetuated  to  that  extent; 
and  it  is  further  ordered  and  adjudged  that  in 
all  other  respects  the  judgment  of  the  lower 
court  be.  and  is  hereby,  avoided,  annulled, 
and  reversed,  and  that  appellees  pay  costs  of 
appeal;  those  of  the  lower  court  to  be  borne 
by  the  appellants. 
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1.  A  self-exeeatiiiK  eonstitatiooal  pro- 
vision wtaicb  does  DOt  require  leiflslatioD  to 
^ve  it  effect  is  made  In  GonsL  art.  4,  6 10,  provid- 
ing that  justices  of  the  neace  shall  recpive  a  sal- 
ary instead  of  fees  in  incorporatetl  cities  or  towns 
having  more  than  5.000  inhabitants. 

S.  A  redaction  or  ehansto  of  salaries  of 
coonty  ofllcera  is  not  sufficiently  Indicated  by 
the  title  of  an  act  '*To  Provide  for  the  Econom- 
icaJ  Management  of  County  Affaire.** 

(June  2S.  1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Whatcom  County 
in  favor  t»f  plaintiff  in  ao  action  brought  to  re- 
cover salary  alleged  to  be  due  to  plaintiff  by  a 
justice  of  the  peace.     Affirmed, 

The  facts  are  slated  in  the  opinion. 

Mr.  O.  V.  Alexander,  for  appellant: 

If  a  public  officer  cannot  show  a  contract 
with  someone  having  authority  to  bind  the 
county  then  he  must  show,  first,  a  statute  au 
thorizins  him  to  receive  such  compensatiou 
for  such  services  and  fixing  the  amount 
thereof;  and  second,  a  statute  authorizing  the 
county  commissioners  to  pay  such  services  out 
of  ibe  county  treasury. 

Hohde  v.  Seavey,  4  Wash.  91;  Dillon  v.  WJiat- 
ef?m  0^ii<.y.  12  Wash.  391;  Mechem,  Pub.  Off. 
b55-857;  Slate,  Holman,  v.  RoacK  123  Ind.  167; 
6eterin  v.  Dearborn  County  Camrs,  105  Ind 
254;  Benton  County  Comrs,  v.  Harman,  101 
Ind.  551;  Noble  y.  Wayne  County  Comn.  Id. 
127;  Hynum  v.  Greene  County  Comrs.  100 
Ind.  90. 

Respondent,  if  New  Whatcom  is  an  incor- 
porated city  having  more  than  5,000  inhabit- 
ants, as  shown  b^  the  Inst  Federal  census,  is 
ao  officer  receiving  compensation  from  the 
count?  and  is  required  to  charge  and  collect 
fefs  for  the  performance  of  the  duties  per- 
formed by  him  and  therefore  is  not  entitled  to 
rec«;ive  from  the  county  any  amount  in  excess 
of  the  fees  ekmed  by  him. 

Act    March    15.    1893;    Sutherland,   Stat. 
•  Constr.  380.  331.  333. 

The  act  of  March  15,  1893,  xa  a  subsequent 
statute  fixing  a  different  compensation  from 
that  fixed  by  the  act  of  Feb.  7,  1891,  and  there- 
fore repeals  it  to  the  extent  of  the  repugnancy 
by  implication. 

'  Pierpont  v*  Crouch,  10  Cal.  315;  United 
State*  V.  IHeher,  109  U.  S.  145.  27  L.  ed.  886; 
Untied  States  v.  MiUheU,  109  U.  S.  146,  27  L. 
ed.  887:  Bishop,  Statutory  Crimes,  §g  123-146, 
156,  165. 

The  proper  construction  of  these  two  acts 
of  the  legislature  is:  Justices  of  ihe  peace  in 
iooorporated  cities  of  the  third  class,  having 


more  than  6,000  inhabitants,  as  shown  by  the 
last  state  or  Federal  census,  shall  receive  an 
annual  salary  of  $1,200.  [layable  in  monthly 
instalnftnts  of  $100;  provid^  that  in  case  the 
fees  earned  by  such  justices  do  not  amount  to- 
$100  per  month  or  $1,200  per  year,  then  said 
justices  shall  not  receive  any  amount  in  excess 
of  the  fees  earned  by  them:  provided  further 
that  in  case  the  fees  earned  by  such  justices- 
exceed  the  sum  of  $100  per  month  or  $1,200^ 
per  year  then  such  justices  shall  not  receive- 
any  amount  in  excess  of  $100  per  month  or 
$1,200  per  year. 

Sutherland,  Stat.  Constr.  283-288;  Dough- 
erty V.  Austin,  94  Cal.  601,  16  L.  R.  A.  166; 
Henderson  v.  Stale,  Stout,  187  Ind.  552,  24  L. 
R.  A.  469. 

The  salary  of  C4>unty  and  precinct  officers, 
as  used  in  (he  Constitution,  may  consist  of  the- 
fees  earned  by  them. 

Be  Compensation  of  County  Judges,  18  Colo. 
272;  Doughterty  v.  Austin,  supra, 

A  justice  of  the  peace  is  a  * 'precinct  officer." 

StaU,  Moody,  v.  Cronin,  5  Wash.  898;  Whit- 
ing V.  CoUier,  9  Wash.  412. 

The  court  below  erred  in  rendering  judg- 
ment for  respondent  for  the  reason  that  at  all 
times  after  July  1,  1895,  appellant  county  waa 
indebted  in  an  amount  in  excess  of  the  limit 
prescribed  by  the  Constitution  and  had  no 
money  in  its  treasury  with  which  to  pay  ita 
obligations,  including  respondent's  alleged 
claim,  and  that  said  claim  was  no  obligation 
of  the  county  and  was  null  and  void. 

Wash.  Const,  art.  8,  §  6;  Rehmke  v.  Good- 
win, 2  Wash.  675;  Hunt  ▼.  Fawcett,  8  Wash. 
396;  Soule  v.  Seattle,  6  Wash.  315;  Lak& 
County  Comrs.  v.  Rollins,  130  0.  S.  662,  33 
L.  ed.  1062;  People,  Seeley,  v.  May,  9  Colo.  80; 
Prince  v.  Quiney,  105  111.  138.  44  Am.  Rep. 
785,  and  105  111.  215;  Springiield  v.  Edwards, 
84  lU.  626;  Uis  v.  PeopU,  87  111.  385;  Bar- 
nard V.  Knox  County,  105  Mo.  382,  13  L.  R. 
A  244;  Doon  Dist.  Turn.  v.  Cummins,  142  U.  S. 
367.  35  L.  ed.  1044;  GouncU  Bluffs  v.  Stewart, 
51  Iowa,  385;  1  Dill.  Mun.  Corp.  134-186; 
Fuller  V.  Chicago,  89  111.  285. 

Warrants  must  be  paid  in  the  order  of  their 
issuance  and  each  fund  is  a  trust  fund  for  the- 
purpose  of  paying  the  warrants  drawn  thereon 
in  said  order  of  issuance. 

Mason  v.  Purdy,  11  Wash.  591;  State,  Bar- 
ton, y.  Hopkins,  12  Wash.  602,  and  44  Pac. 
134;  Eidemiller  v.  Tacoma,  44  Pa^.'  877. 

Messrs,  Neinrman  Ik  Howard*  for  re- 
spondent: 

The  state  Constitution  has  made  justices  of 
the  peace  a  part  of  our  judiciary. 

Wash.  Const.  §  1,  art.  8;  People  v.  Ransom,. 
58  Cal.  560. 

In  §  10,  art  4,  of  the  state  Constitution  their 
compensation  has  been  thus  determined. 

In  incorporated  cities  or  towns  having  more 
than  5,000  inhabitants  the  justices  of  the  peace 
shall  receive  such  salary  as  may  be  provided 


Note.— As  to  self-executing  constitutional  pro- 1  28  L.  R.  A.  668:  8L  Louis,  A.  ft  T.  R.  Co.  v.  Fire 
visions,  see  unit  to  Willis  v.  8c.  Paul  Sanitation  Co.  |  Aaso.  of  Philadelphia  (Ark.)  28  L.  R.  A.  88;  Wash* 
tMinn.)  16  L.  R.  A.  281;  also  Beard  v.  Hopkinsville  |  infftonian  Home  v.  Chicago  (111.)  S9  L.  R.  A.  796. 
(Ky.)  28  L.  R.  A.  40S;  Hickman  v.  Kansas  City  (Mo.) 
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by  law,  and  shall  receive  no  fees  for  their 
own  use. 

It  requires  no  legislation  to  put  it  into  opera- 
tion, therefora  le^slation  which  places  any 
limitation  or  condition  upon  tbe  exercise  of  a 
•coDsiitutional  right  is  inoperative  and  void. 

Cooley ,  Const  Lim.  6th  ed.  98-100;  People  v. 
Boge,  55  Cal.  612;  Willis  v.  Mabon,  48  Minn. 
14,.16L.  R  A.  281. 

A  strong  analogy  is  presented  in  legislation 
■afifecting  the  exercise  of  tbe  elective  franchise. 

6  Am.  &  Eng.  Enc.  Law,  pp.  287,  288;  Mc- 
•Crarv.  Elections,  8d  ed.  §§  OT-99;  Cooley. 
Const.  Lim.  6th  ed.  758:  Dells  v.  Kennedy,  49 
Wis.  555,  86  Am.  Rep.  786;  State,  Wood,  v. 
Jifiker,  88  Wis.  71;  Capen  v.  Foster,  12  Pick. 
488,  28  Am.  Dec.  632;  Daoffeit  v.  Hudson,  48 
Ohio  St.  548, 64  Am.  Rep.  832;  State  v.  Butts, 
SI  Kan.  687,  618;  Conterse  County  Comrs.  v. 
Burns  (Wyo.)  29  Pac  894;  Monroe  v.  Luzerne 
<:ounty,  103  Pa.  278;  Davis  v.  Siceetwater 
-County  Comrs.  (Wyo.)  85  Pac.  467;  KumUr  v. 
San  Bernardino  County  Supers,  103  Cal.  393. 

Under  the  pretense  of  regulation  tbe  right 
of  suffrage  must  be  left  untrammeled  by  any 
provisions  or  even  rules  of  evidence  that  may 
injuriously  or  necessarily  impair  it. 

Daggett  v.  Hudson,  48  Ohio  SL  648,  64  Am. 
Rep.  882;  Cooley,  Const.  Lim.  6th  ed.  452. 
453;  Wantlan  v.  WhiU,  19  Ind.  470;  Howard 
V.  Moot,  64  N.  Y.  262;  Cairo  dk  F,  B.  Co.  v. 
Parks,  82  Ark.  131;  Little  Rock  dt  Ft,  8.  R. 
<:o.  V.  Payne,  83  Ark.  816,  34  Am.  Rep.  65. 

If  as  a  matter  of  fact  the  original  city  of 
!New  Whatcom  had  when  the  census  was  taken 
»  population  of  more  than  1,000  inhabitants, 
which,  when  added  to  tbe  4,059  population  of 
Whatcom,  would  give  the  present  city  of  New 
Whatcom  a  population  of  more  than  5,000. 
And  thus  entitle  it  to  a  salaried  justice,  the 
failure  of  the  officer  to  show  such  population 
by  a  proper  segregation  cannot  devest  us  of 
constitutional  rights. 

State,  Wood.  v.  Baker,  88  Wis.  71 ;  Peo^, 
Frost,  V.  WiUon,  62  N.  Y.  186. 

The  court  will  take  judicial  knowledge  of 
the  history  connected  with  tbe  constitutional 
change  of  the  fee  for  a  salary  system. 

Stout  V.  Grant  County  Comrs.  107  Ind.  343. 

Repeals  by  implication  are  not  favored,  and 
they  will  not  obtain  where  it  is  possible  to 
harmonize  the  two  acts. 

Sutherland,  Stat.  Constr.  g§  138,  139,  152, 
419. 

Where  there  is  no  repealing  clause  in  a  sta^ 
-ute  the  courts  will,  as  principle  and  authority 
require,  be  astute  to  find  some  reasonable 
mode  of  reconciling  them  with  prior  statutes, 
«o  as  to  avoid  a  repeal  by  implication." 

Sutherland,  Stat.  Constr.  g  147;  23  Am.  & 

Eng.  Enc.  Law,  pp.  489-493;   CTiew  Heong  v. 

United  States,  112  U.  8.  536,  28  L.  ed.  770; 

UniUd  States  v.  Langston,  118  U.  S.  889.  80  L. 

cd.  164,  citing  and  distinguishing  United  States 

v.  Fisher,  109  U.  9.  148,  27  L.  ed.  885;  and 

United  States  t.  Mitchdl,  109  U.  S.  146,  27  L. 

«d.  887,  cited  in  appellant's  brief. 

In  the  absence  of  any  repealing  clause  it  is 
necessary  to  the  implication  of  a  repeal  that 
tbe  object  as  well  as  the  subject  of  the  statutes 
he  the  same;  if  they  are  not,  both  statutes  will 
«tand  though  they  refer  to  the  same  subject. 

23  Am.  &  Eog.  Ena  Law,  pp.  479,  483; 
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Sutherland,  Stat.  Constr.  g  138;  United  States 
V.  Gear,  44  U.  S.  8  How.  !20.  11  L.  ed.  628; 
Miller  ▼.  Edwards,  8  Colo.  628;  United  States 
V.  Claflin.  97  U.  S.  546,  24  L.  ed.  1082;  People 
V.  Plait,  67  Cal.  21;  Bosborougk  v.  Boardman, 
Id.  116;  Rawson  v.  Rawson,  52  111.  62. 

Fees  are  compensation  for  particular  acta 
and  services.  Salary  is  the  per  annum  com- 
pensation. 

7  Am.  A  Eng.  Enc.  Law,  and  note.  p.  819; 
28  Am.  &  Eng.  Enc.  Law,  pp.  614,  615; 
Anderson,  Law  Diet.  914. 

Until  it  is  made  to  Appear  affirmatively  that 
the  liabilities  of  appellant  county  exceed  its 
assets  no  overissue  has  been  shown. 

Mullen  V.  Socket t {W^sh.) 44  Pac.  186;  State, 
Barton,  v.  Hopkins,  Id.  134. 

Whether  indebtedness  should  be  incurred 
for  certain  local  municipal  improvements  is  a 
question  wholly  concerning  each  county,  and 
the  provisions  of  §  6,  art.  8,  of  the  Constitu- 
tion were  never  intended  to  be  construed  to 
deny  the  other  mandatory  provisions  of  tbe 
Constitution. 

Grant  County  v.  Lake  County,  17  Or.  453; 
Lewis  V.  Widber,  99  Cal.  412;  Cashin  v.  Dunn, 
58  Cal.  581;  Welch  v.  Strother,  74  Cal.  416; 
State,  Ash,  v.  Parkinnon,  6  Nev.  1;  McCracken 
V.  San  Francisco,  16  Cal.  628. 

If  any  of  the  objects  of  payment  from  the 
county  fund  are  issued  in  compliance  with 
some  mandate  of  tbe  Constitution,  and  are 
excepted  from  the  inhibition  of  §  6,  art.  8,  of 
the  Constitution,  no  unauthorized  excess  of 
Indebtedness  has  been  shown,  and  the  court 
win  indulge  every  presumption  a^inst  the 
same,  it  nowhere  appearing,  either  m  the  rec- 
ord or  the  evidence  in  this  cause,  how  much  of 
tbe  indebtedness  of  appellant  county  was  for 
such  excepted  purpose  or  purposes  and  how 
much  was  for  purely  local  purposes. 

Burnett  v.  Markley,  28  Or.  436;  Dorothy  v. 
Pierce,  27  Or.  378. 

No  debt  is  incurred  where  the  warrant  will 
be  paid  on  presentation. 

State,  Barton,  v.  Hopkins  (Wash.)  44  Pac. 
135;  Dill.  Mun.  Corp.  4th  ed.  §  131,  note  1; 
Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am. 
Rep.  424;  SpringJUld  v.  Edwards,  84  111.  633: 
Law  V.  People,  87  111.  899;  Saek^t  v.  I^ew 
Albany,  88  Ind.  478,  45  Am.  Rep.  472;  Grant 
V.  Davenport,  86  Iowa,  401;  Erie^s  Appeal,  91 
Pa.  398;  Davenport  v.  Kleinschmidt,  6  Mont. 
602;  State  v.  McCauley,  15  Cal.  454;  Koppikus 
V.  State  Capitol  Comrs.  16  Cal.  253;  People, 
McCullough,  v.  Pacheco,  27  Cal.  211;  Council 
Bluffs  V.  Stewart,  61  Iowa,  896. 

The  right  existed  to  make  transfers  from  the 
county  fund  to  the  salary  fund. 

Esser  v.  Spaulding,  17  Nev.  289;  Grant  ▼. 
Davenport,  supra;  Hockaday  v.  Chaffee  County 
Comrs.  1  Colo.  App.  362. 

It  has  not  been  shown  that  appellant  county 
would  have  incurred  an  illegal  indebtedness  to 
have  issued  the  said  warrant. 

Hockaday  v.  Chaffee  County  Comrs,,  and 
State,  Barton,  y.  Hopkins,  supra. 

Dttobar*  J.,  delivered  the  opinion  of  the 
court: 

This  case  involves  the  right  of  the  juatioea 
of  the  peace  in  New  Whatcom  precinct  to 
receive  the  salary  provided  by  law  for  citiea 
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of  the  Uifrd  class.  The  jastice  who  1b  the 
lespoDdeut  here  filed  with  the  auditor  of  the 
•county  of  Whatcom  his  claim  for  his  salary 
for  the  month  of  July,  1895,  for  the  sum  of 
$100,  and  said  claim  was  audited  by  the  audi- 
tor, and  presented  for  allowance  to  the  county 
commissioners  of  said  county,  by  whom  it 
was  rejected  for  the  alleeed  reason  that  the 
said  justice  was  not  entitled  to  any  compen- 
sation in  excess  of  the  fees  earned  by  him, 
which  said  fees  were  ascertained  and  tendered. 
The  action  was  brought  against  the  county 
by  the  respondent,  for  the  salary  claimed, 
Aud  judgment  was  rendered  in  his  favor,  from 
which  judgment  an  appeal  is  taken  by  the 
county  of  Whatcom  to  this  court.  All  the  es- 
sential facts  relating  to  the  election  and 
qualification  of  the  respondent  are  admitted, 
so  that  it  will  not  be  necessary  to  discuss  any- 
thing but  the  law  governing  the  case.  Many 
assignments  of  error  were  made  by  the  appel- 
lant, but  there  are  four  principal  grounds 
upon  which  appellant  rests  its  defense,  viz.: 
(1)  That  the  city  of  New  Whatcom,  consti- 
tuting the  precinct  in  which  respondent  is 
justice  of  the  peace,  is  not  an  incorporated 
city  or  town  of  the  third  class,  having  more 
ihan  5,000  inhabitants,  as  shown  by  the  last 
state  or  Federal  census,  and  therefore  respond- 
ent is  not  entitled,  under  the  law,  to  receive 
any  salary  from  the  appellant  county ;  not 
being  a  justice  contemplated  by  g  1,  p.  8.  of 
the  laws  of  Washington  of  1891.  (2)  That 
respondent  is  an  oflScer  receiving  compensa- 
tion from  the  appellant  county,  who  is  re- 
quired to  exact  fees  for  the  performance  of 
the  duties  of  his  oflSce,  and  therefore  is  not 
entitled  to  any  compensation  in  excess  of 
the  fees  collected  by  him  as  such  officer. 
(3)  That,  at  the  time  of  the  presentation  of 
the  claim  by  the  respondent,  the  county 
bad  exceeded  its  limit  of  indebtedness  under 
tiie  Constitution,  and  that  no  money  was  in 
the  treasury,  available  for  the  payment  of  re- 
spondent's alleged  salary.  (4)  That  appel- 
lant has  paid  respondent  in  full  on  account 
of  his  services,  by  issuing  him  a  warrant  in 
the  sum  of  $89.45,  which  was  the  amount  of 
the  fees  collected  by  the  justice  in  said 
month.  Section  10  of  article  4  of  the  Consti- 
tution provides  that,  in  incorporated  cities  or 
towns  having  more  than  5.000  inhabitants, 
the  justices  of  the  peace  shall  receive  such 
salary  as  may  be  provided  by  Jaw,  and  shall 
receive  do  fees  for  their  own  use. 

The  justice's  salary  act  of  February  7, 
1891,  p.  8.  provides  that  justices  of  the  peace 
in  incorporated  cities  and  towns  of  the  third 
class,  having  more  than  5,000  inhabitants. 
as  shown  by  the  last  state  or  Federal  census, 
shall  receive  an  annual  salary  of  $1, 200.  The 
contention  of  the  appellant  is  that  this  act 
must  be  construed  literally,  and  that  either 
the  state  or  the  Federal  census  is  the  sole 
criterion  for  a  determination  of  the  popula- 
tion in  all  cases,  while  the  respondent  con- 
tends that  the  question  of  population  of  cities 
of  the  third  class  is  a  question  of  fact,  to  be 
ascertained  like  any  other  fact  in  the  case. 
There  has  been  no  Federal  census  taken  since 
the  organization  of  New  Whatcom  precinct. 
The  act  of  February  7,  1891,  S  1,  provides 
that  **  the  Jastices  of  the  peace  in  incorporated 
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cities  and  towns  of  the  first  class  shall  receive 
an  annual  salary  of  $2,000;  justices  of  the 
peace  in  incorporated  cities  and  towns  of  the 
second  class  shall  receive  an  annual  salary 
of  $1,800 ;  and  justices  of  the  peace  in  incor- 
porated cities  and  towns  of  the  third  class 
having  more  than  5,000  inhabitants,  as  shown 
by  the  last  state  or  Federal  census,  shall  re- 
ceive an  annual  salary  of  $1,200."  The  last 
Federal  census  was  taken  in  Maj.  1890.  be- 
fore the  organization  of  the  city  of  New 
Whatcom,  and  there  has  been  no  state  census 
taken  of  the  inhabitants  of  said  city ;  and  the 
legislature  has  failed  to  make  provisions  for 
taking  such  a  census  as  provided  for  in  arti- 
cle 2,  $  8,  of  the  Constitution.  So  that  the 
essential  question  in  this  case  is  whether  the 
constitutional  provision  in  relation  to  sal- 
aries of  justices  of  the  peace  in  cities  contain- 
ing a  population  of  5,000  inhabitants  or  more 
is  self -executing,  or  whether  it  requires  leg- 
islation to  give  elTect  to  the  constitutional 
provision.  It  is  insisted  by  the  appellant 
that  this  court  decided  this  question  in  favor 
of  its  contention  in  the  case  of  liofide  y.  Sea- 
tey,  4  Wash.  91,  but,  while  some  language 
may  have  been  used  in  the  opinion  in  that 
case  tending  to  sustain  such  a  contention,  we 
do  not  think  that  the  qubstions  decided  there 
were  necessarily  involved  in  the  decision  of 
the  question  now  under  consideration.  An 
examination  of  the  briefs  in  that  case  shows 
that  the  questions  were  meager ly  presented, 
and  that  the  question  of  the  self-executing 
power  of  the  Constitution  was  not  presented 
to  the  court  at  all.  So  that  wc  feel  justified 
in  enterini;  upon  the  discussion  of  this  case 
as  a  new  question,  and  we  are  of  the  opinion 
that  the  provision  of  the  Constitution  in  re- 
lation to  the  salaries  of  justices  of  the  peace 
in  cities  or  towns  havin|^  more  than  5,000 
inhabitants  is  self- executing.  '*A  constitu- 
tional provision,''  says  Mr.  Cooiey  in  his 
work  on  Constitutional  Limitations  (pp.  99, 
100),  ''may  be  said  to  be  self -executing  if  it 
supplies  a  sufiScient  rule  by  means  of  which 
the  right  given  may  be  enjoyed  and  pro- 
tected, or  the  duty  imposed  may  be  enfor^ ; 
and  it  is  not  self-executing  when  it  merely 
indicates  principles,  without  laying  down 
rules  by  means  of  which  those  principles  may 
be  ffiven  the  force  of  law."  It  seems  to  us 
that,  under  this  constitutional  provision,  it 
becomes  a  fixed  fact  that  cities  or  towns  hav- 
ing more  than  5,000  inhabitants  are  entitled 
to  salaried  justices  of  the  peace;  that  that 
fact, 'and  the  ascertainment  of  it,  are  directed 
to  the  court,  and  not  to  the  legislature ;  that 
to  the  legislature  was  directed  the  fixing  of 
the  salary,  and  the  legislature  in  this  instance 
has  fixed  the  salary,  under  the  power  given 
to  it  by  the  Constitution.  The  learned  author 
above  quoted  cited  the  provisions  exempt- 
ing homesteads  from  forced  sale  for  the  satis- 
faction of  debts  as  an  illustration  of  self -ex- 
ecuting provisions,  and  says  [p.  100}  that, 
''where,  as  in  California,  the  Constitution 
declares  that  'the  legislature  shall  protect  by 
law  from  forced  sale  a  certain  portion  of  the 
homestead  and  other  nroperty  of  all  heads  of 
families,'  the  depenaence  of  the  provision 
on  subsequent  legislative  action  is  mani- 
fest.   But  where,  as  in  some  other  states,  the 
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'Constitution  defines  the  extent,  in  acres  or 
amount,  that  shall  be  deemed  to  constitute  a 
homestead,  and  expressly  exempts  from  any 
forced  sale  what  is  thus  defined,  a  rule  is  pre- 
scribed which  is  capable  of  enforcement." 
We  think  that  in  the  case  under  discussion  a 
rule  is  equally  prescribed  which  is  capable 
of  enforcement.  In  the  case  of  the  homestead 
the  ascertainment  of  the  number  of  acres,  or 
the  amount,  will  be  determined  by  the  court ; 
and  in  this  case  the  ascertainment  of  the  fact 
of  the  amount  of  population  in  the  town  or 
city  is  for  the  courts,  and  not  for  the  legis- 
lature. As  is  said  by  the  author  above 
quoted  [p.  100]  :  **£ven  in  such  cases,  leg- 
islation may  be  desirable,  by  way  of  proyid- 
ing  convenient  remedies  for  the  protection  of 
the  right  secured,  or  of  regulating  the  claim 
of  the  right  so  that  its  exact  limits  may  be 
known  and  understood ;  but  all  such  legisla- 
tion must  be  subordinate  to  the  constitutional 
provision,  and  in  furtherance  of  its  purpose, 
and  must  not  in  any  particular  attempt  to 
narrow  or  embarrass  it.  ^  In  this  instance  the 
enactment  of  the  legislature  might  absolutely 
destroy  the  right  conferred  by  the  Constitu- 
tion. The  legislature  has  not  seen  fit  to  pro- 
vide for  the  state  census,  so  that  under  the 
statute  law,  as  it  exists,  the  only  means  of 
ascertainment  of  the  population  of  the  city 
is  the  Federal  census,  which  is  taken  only 
every  ten  years.  It  might  very  reasonably 
occur  that  a  city  which  did  not  have  quite 
the  requisite  5,000  population  at  the  time  of 
the  taking  of  the  Federal  census  in  1890  might 
within  six  months  or  a  year  have  the  requi- 
site population,  and  yet  this  fact  could  not 
receive  a  judicial  determination  or  announce- 
ment for  the  period  of  nine  or  ten  years.  So 
that,  if  the  law  should  receive  this  construc- 
tion, its  effect  would  be  to  destroy  or  limit 
the  right  which  the  Constitution  gave.  The 
test  provided  for  by  the  legislature  must  be 
a  reasonable  one, — one  which  would  carry 
into  effect  the  constitutional  guaranty,  in- 
stead of  destroying  it.  It  was  held  by  the 
supreme  court  of  California  in  the  case  of 
People  V.  Boge,  55  Cal.  612,  that  the  consti- 
tutional provision  that  "any  city  contain- 
ing a  population  of  more  than  100,000  in- 
habitants may  frame  a  charter  for  its  own 
government,  etc.,  is  self  acting,  and  does 
not  need  legislation  to  give  it  effecf  In 
discussinji:  the  question  the  court  say^ :  "  The 
Constitution  nowhere  provides,  either  ex- 
pressly or  by  implication,  for  such  legisla- 
tive interference,  and  the  construction  placed 
upon  the  provision  of  the  Constitution  under 
discussion  might  result  in  entirely  defeating 
its  operation.  If  this  ground  can  be  sus- 
tained, it  would  result  that  hostile  action, 
or  even  nonaction,  on  the  part  of  the  legis- 
lature, would  prevent  the  inhabitants  of  the 
city  from  exercisinc^  a  power  expressly  given 
to  them  in  clear  ana  unmistakable  language, 
by  the  Constitution."  It  was  evidently  the 
intention  of  the  framers  of  the  Constitution 
to  provide,  in  harmony  with  the  policy 
adopted  by  them  of  doing  away  with  the  fee 
system,  for  officers  in  large  cities  and  towns, 
and  these  positive  declarations  in  the  Con- 
stitution cannot  be  abrogated  or  destroyed 
by  unreasonable  action  or  nonaction  on  the 
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part  of  the  legislature.    In  WiUii  t.  ifodon, 
48  Minn.   14,  16  L.  R.  A.  281,  it  was  beia 
that  an  article  of  the  Constitution  ^art  10,  §  8) 
providing  that  *'each  stockholder  in  any  cor- 
poration (excepting  those  organized  for  th^- 
purpose  of  carrrying  on  any  kind  of  manu- 
facturing or  mechanical  business)  shall  be- 
liable  to  the  amount  of  stocK  held  or  owned 
by  him,"  is  self-executing;  and  the  court  in 
tnat  case,  in  adopting  a  test,  said:    ''The 
question  in  every  case  is  whether  the  Ian- 

fuage  of  a  constitutional  provision  is  ad- 
ressed  to  the  courts  or  the  legislature.  Does 
it  indicate  that  it  was  intended  as  a  present 
enactment,  complete  in  itself  as  definitive- 
legislation,  or  does  it  contemplate  subsequent 
legislation  to  carry  it  into  effect?  This  is- 
to  be  determined  from  a  consideration  both 
of  the  language  used  and  of  the  intrinsic  na- 
ture of  the  provision  itself.  If  the  nature 
and  extent  of  the  right  conferred  and  of  the 
liability  imposed  are  fixed  by  the  provisiou^ 
itself,  so  that  they  can  be  determined  by 
the  examination  and  construction  of  its  own. 
terms,  and  there  is  no  language  used  indicat- 
ing that  the  subject  is  referred  to  the  legis- 
lature for  action,  then  the  provision  shouiil 
be  construed  as  self- executing,  and  its  lan- 
guage as  addressed  to  the  courts."  In  this 
case  it  is  manifest  that  the  provision  can  be 
determined  by  competent  testimony  outside 
of  any  legislative  ecictment,  and  that  all 
the  language  of  the  Constitution  indicating- 
that  the  object  is  referred  to  the  legislature 
for  action  is  with  reference  to  fixing  the  sal- 
ary, and  the  fact  that  this  particular  portioi> 
alone  of  the  subject  is  especially  referred  lo- 
the  legislature  excludes  the  idea  that  the  as- 
certainment of  the  population  was  also  re- 
ferred to  the  legislature.  Many  cases  have 
been  cited  by  the  respondent,  which,  by  an- 
alogy, sustain  the  idea  that  the  provision  of 
the  Constitution  is  self- executing,  viz.,  cases 
with  reference  to  elections,  qualifications  of 
voter?,  etc.,  but,  while  they  undoubtedly  do 
sustain  the  contention,  the  law  is  well  settled 
without  their  aid  ;  and  we  therefore  hold  tliat 
the  provision  of  the  Constitution  with  refer- 
ence to  the  population  is  self-executing,  and 
that  the  court  was  therefore  justified  in  re- 
ceiving the  testimony  which  it  did  receiye 
to  determine  this  fact. 

The  second  contention  of  aopellant  is  based 
on  the  act  of  March  15,  1893  (Laws  1893,  p. 
427) .  This  is  an  act  entitled  "  An  Act  to  Pro- 
vide for  the  Economical  Management  of 
County  Affairs."  Section  2  provides  that 
''no  deputies  or  assistance  of  any  kind  shall 
be  allowed  to  any  officer  or  person  receivings 
compensation  from  a  county  unless  the  same 
is  necessary.  No  higher  compensation  shall 
be  allowed  for  any  deputy  of,  or  assistance 
for,  such  officer  or  person,  or  his  office  or 
employment,  or  the  performance  of  his  offi- 
cial duties,  or  any  of  them,  than  shall  be 
necessary.  In  case  the  payment  of  any  fee 
or  fees  is  required  for  the  performance  of 
any  duty  of  such  officer  or  person,  the  total 
amount  allowed  and  expended  by  any  board 
of  county  commissioners  for,  on  account  of, 
or  connected  with  such  person  or  officer,  bis 
office  or  employment,  and  the  performance 
of  the  duties  thereof,  including  the  aalary 
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4inowed  by  law  to  such  officer  or  person, 
«luill  not  exc<fed  the  amount  of  the  legal  fees 
collected  oo  account  of  such  office  or  eraploy- 
meot  and  the  performance  of  the  duties  there- 
of." It  is  contended  that  bis  act  repeals  the 
act  of  February  7,  1891,  which  is  entitled 
''An  Act  Fixing  the  Salaries  of  Justices  of 
the  Peace  and  Constables,  in  Incorporated 
Cities  and  Towns  Having  More  than  Five 
Thousand  Inhabitants,"  etc.,  and  that  its  ef- 
fect is  to  reduce  the  salary  of  the  officer  to 
the  amount  represented  by  the  fees  collected 
by  such  officer,  while  the  contention  of  the 
respondent  is  that  the  act  was  intended  to 
operate  only  upon  deputies  and  outside  as- 
sistants employed  by  the  county  commission- 
ers. Whatever  may  have  been  the  intention 
of  the  legislature, — and  it  must  be  conceded 
that,  if  the  law  has  the  effect  contended  for 
it  by  the  appellant  so  far  as  its  application 
to  justices  of  the  peace  is  concerned,  it  would 
•equally  apply  to  all  the  county  officers,  ex- 
<%pting  to  the  fees  of  county  attorney,  which 
4ire  specially  excepted  by  the  provisions  of 
the  act, — we  are  satisfied  that,  if  it  was  in- 
tended to  change  the  salaries  of  county  offi- 
cers, the  title  is  obnoxious  to  the  constitu- 
tional provision  that  no  bill  shall  embrace 
more  than  one  subject,  and  that  subject  ex- 
pressed in  the  title.  The  title  to  this  act  is 
''Ad  Act  to  Provide  for  the  Economical  Man- 
agement of  County  Affairs."  We  do  not 
think  this  gives  a  legal  notice  of  the  reduc- 
tion or  change  of  salaries.  Economical  man- 
agement of  county  affairs  would  convey  the 
idea  of  the  management  on  the  part  of  the 
county  commissioners,  or  of  somebody  who 
had  power  or  discretion  to  manage  the  busi- 
ness affairs  of  the  county,  and  would  not  sug- 
gest.to  the  mind  the  question  of  salaries,  in 


any  respect.  It  could  not  reasonably  be  con- 
cluded that  an  act  providing  for  economical 
management  of  county  affairs  could  work  a 
repeal  of  an  act  entitled  "An  Act  Fixing  the 
Salaries  of  Justices  of  the  Peace  and  Consta- 
bles." So  that,  if  it  was  the  intention  of  the 
legislature  to  chance  the  salaries  of  county 
officers,  that  intention  is  not  foreshadowed 
by  the  title  to  the  act,  and  would  therefore 
be  unconstitutional,  so  far  as  effecting  that 
object  is  concerned. 

As  to  the  third  contention,  we  think  that 
under  the  rule  announced  by  this  court  in 
Spokane  dt  E,  Tru$t  Co,  v.  Latigne  (decided 
June  15,  1896),  45  Pac.  664,  the  finding  of 
the  court  that  there  were  sufficient  incorpo- 
rated funds  to  pay  this  claim  must  be  sus- 
tained. This  holding  in  no  way  conflicts 
with  the  holdings  of  the  court  in  the  cases 
of  Maton  v.  Purdy,  11  Wash.  *59l ;  State, 
Barton,  v.  Hopkins,  12  Wash.  602 ;  Mdemiller 
v.  Tacama  (Wash.)  44  Pac.  877.  The  first 
case  simply  went  to  the  power  of  the  county 
commissioners  to  transfer  funds  in  the  ab- 
sence of  legislative  authority ;  and  the  case 
of  EidemilUr  v.  Taeovna,  supra,  held  that  the 
law  was  unconstitutional  as  applied  to  war- 
rants that  were  issued  prior  to  the  act  au- 
thorizing the  transfer  of  moneys  from  the 
general  fund  to  the  salary  fund  as  being  in 
violation  of  contract.  The  fourth  contention 
is  disposed  of  by  what  we  have  said  in  rela- 
tion to  the  other  three. 

We  have  examined  the  many  errors  as- 
signed, and.  believing  that  no  substantial 
error  was  committed  by  the  court  in  any  re- 
spect, the  judgment  wiU  be  a  firmed. 

Scott»  Anders*  and  Gordon,  JJ.,  con- 
cur. 
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COMMONWEALTH  of  Pennsylvania,  ex  rel, 
Henry  C.  MCCORMICK,  Attorney  Gen- 
eral, 

Frank  REEDER.   Secretary  of  the  Common- 
wealth, Appt. 

an  Pa.  505.) 

1  •  A  statote  limiting  the  rifl^ht  of  a  voter 
to  vote  fbr  part  only  of  the  officers  to 


be  chosen  to  a  certain  office  is  not  In  violation 
of  aooDstitutiODal  provision  that  be  shall  be  en- 
titled *'to  vote  at  all  electfoos,**  at  least  in  Penn- 
sylvania where  lonic-eoDtinued  interprefcatlOD  of 
the  state  Constitution  has  sustained  such  statutes. 

8.  The  ezpreas  provlaloD  for  limited 
voting  in  the  election  of  aupreme  coort 
yadgem  and  certain  other  specified  olBoers, 
made  by  the  Constitution,  does  not  by  implica- 
tion exclude  Uie  riirht  of  the  legleiature  to  adopt 


^(ynL—Staiute$  resif^eting  the  vote  of  an  elector  to 
left  than  aU  when  several  officers  are  to  be  chosen 
for  the  same  office. 

The  case  of  CoM.«  McCormick.  v.  Reeder  holds 
that  Pa.  act  June  24, 18M,  providing  for  an  election 
of  leTen  judires  and  restrictmg  the  rifrht  of  an 
elector  to  vote  for  only  six  candidates  upon  one 
ballot  for  said  oflBce  is  not  contrary  to  Pa.  Const. 
1*^4,  art.  8, 1 1,  providing  that  an  elector  shall  be 
entitled  to  vote  at  all  elections.  This  is  a  recent 
piatute  and  decisions  alonfreiinilar  lines  are  very 
few.  The  decision  is  based  largely  upon  the  fact 
tbat  almilHr  statutes  in  that  state  have  been  in 
force  for  many  years  and  not  disputed.  It  was 
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held  that  the  right  *^o  vote  at  all  eleotions^^  is  not 
equivalent  to  the  rifrht  to  vote  **f or  every  candidate 
of  a  frroup  of  candidates  for  the  same  oflSce.**  This 
case  distinguishes  the  Ohio  case  of  State  y.  Con- 
stantine,  infra,  which  held  that  **the  right  of  each 
elector  to  vote  for  each  office  to  be  filled  at  an  elec- 
tion has  never  been  doubted.*'  and  says  'in  Pennsyl- 
vania the  right  of  the  legislature  to  limit  tlie  vote 
to  a  less  number  than  all  tbe  officers  to  be  elected 
has  never  been  doubted,**  and  bases  the  conclusion 
on  the  fact  that  the  historical  interpretation  in 
Pennsylvania  has  been  wholly  difFerent. 

Ohio  Rev.  Stat.  S  1906,  amended  April  2L.  1884,  pro- 
viding for  four  commissioners,  but  permitting  an 
elector  to  vote  for  no  more  than  two  persons  for 


143 


Pknnstltania  Supreme  Court. 


OCT.^ 


the  same  syetem  In  the  election  of  the  Judges  of  a 
new  court  created  bj  statute. 

WiUiavM  and  Stenett,  JJ.^  dtasenL). 

(October  17, 1896.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Common  P]eas  for  Dauphin 
County  in  favor  of  relator  in  mandamus  pro- 
ceedings to  compel  defendant  to  place  upon  the 
official  ballot  for  each  party  the  names  of  all 
the  candidates  for  the  office  of  Superior  Court 
judge  which  were  to  be  elected  at  a  coming 
election.    Reversed,  « 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A.  StraDahan,  for  appellant: 

The  regulation  of  the  election  is  left  to  the 
discretion  of  the  legislature,  and  this  discretion 
of  the  legislature  cannot  be  reviewed  by  any 
other  department  of  the  government  except  in 
a  case  of  plain,  palpable,  and  clear  abuse  of 
the  power  which  actually  infringes  the  rights 
of  the  electors. 

Patterson  Y.'BarUno,  60  Pa.  54;  WeUter  ▼. 
Bade,  h%  Pa.  474. 

Mesttre.  M.  £•  Olmsted,  John  P.  Elkin, 
and  Henry  C.  McGormick,  for  appellee: 

The  rigbt  to  vote  at  all  elections  means 
clearlv  the  ri^ht  to  participate  in  all  choices, 
all  selections  for  offices,  in  selection  of  the  in- 
cumbent of  every  office  to  be  filled. 

Haye  v.  Cam,,  IfcOutcheon,  83  Pa.  518. 

By  the  limited  vote  the  elector  is  practically 
deprived  of  choice  as  to  any  of  the  candidates. 

No  constitutional  qualification  of  a  voter  can 
be  abridged,  added  to,  or  altered  by  legislation. 

Page  v.  Alien,  58  Pa.  888,  98  Am.  Dec.  273; 
MeCafferty  v.    Ouyer,  69  Pa.  109;    Blair  v. 
Jiidgeiy,  41  Mo.  68,  97  Am.  Dec.  264;   Vvited 
States  V.  Slater,  4  Woods,  856;  Daggett  v.  Hud- 
eon,  48  Ohio  St.  548.  54  Am.  Rep.  883. 

A  statute  authorizing  the  election  of  four 
members  of  a  police  board  in  a  city,  but  deny- 
ing the  right  of  any  voter  to  a  vote  for  more 
than  two  candidates,  is  unconstitutional. 


each  commifliioneTs,  and  prohibiting  any  ballot 
containiDff  the  names  of  more  than  two  persons  for 
such  office  to  be  counted  for  any  of  the  names 
thereon,  is  held  contrary  to  Ohio  Ck>nst.  art.  6,  pro- 
vidinflr  that  each  elector  shall  be  entitled  to  vote  at 
all  elections.  The  court  says  the  right  of  each 
elector  to  vote  tot  a  candidate  for  each  office  to  be 
filled  at  an  election  cannot  be  denied.  State  v. 
Constaotine,  42  Ohio  8t.  487. 61  Am.  Bep.  88a. 

And  New  Jersey  Pub.  Laws  180U  p.  880,  providing 
for  the  election  of  members  of  the  assembly  in  as- 
sembly districts,  allowing  each  member  to  votafor 
but  one  member  instead  of  voting  for  all  of  the 
members  elected  in  that  county,  is  held  contrary 
to  N.  J.  Const,  art.  4, 1 8,  providing  that  the  general 
assembly  shall  be  composed  of  members  elected  by 
the  legal  voters  of  the  county  respectively  who 
shoU  be  apportioned  among  the  said  counties  as 
nearly  as  may  be  according  to  the  number  of  their 
inhabitants,  and  art.  2,  providing  that  the  voters 
flhuli  be  entitled  to  vote  for  all  officers  that  now  are 
or  hereafter  may  be  elective  by  the  people.  It  was 
said  that  an  act  of  the  legislature  providing  that 
each  qualified  voter  of  the  county  should  vote  for 
only  one  of  the  members  apportioned  to  the  county 
would  be  plainly  unconstitutional,  and  that  the 
assembly  district  system  dffTers  only  in  form. 
fitate.  Moms,  v.  Wrightson,  56  N.  J.  L.  1S6,  2:i  L.  K. 
A.  648.  : 

And  a  statute  providing  Uiat  each  ward  of  a  city 
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State  V.  Constantine,  42  Ohio  St.  437, 51  Am^ 
Hep.  888. 

In  Mapnardv.  Board  of  CanvaMere,Si'ilL\ch^ 
228,  11  L.  R.  A.  882,  the  supreme  court  de- 
clared a  similar  statute  void,  because  in  conflict, 
with  the  necessary  implication  of  the  constitu- 
tional provision. 

An  act  of  assembly  which  adds  any  qualifi- 
cation to  an  elector's  right  to  vote  not  recog- 
nized by  the  Constitution  is  unconstitutional. 

Clothier's  Application,  2  Chest.  Co.  Rep.  355» 

The  title  of  jury  commissioners  to  the  office 
can  be  inquired  into  only  on  quo  warranto  at 
the  suggestion  of  the  attorney  general. 

Com,  V.  Burrell,  7  Pa.  84;  Clark  v.  Com,  2d 
Pa.  129. 

While  in  office  they  were  and  are  de  facta 
officers,  and  all  their  acts  are  valid. 

State  V.  Carroll,  88  Conn.  449,  9  Am.  Rep. 
409;  Keyser  v.  McKissan,  2  Rawie,  139;  King 
V.  Philadelphia  Co,  154  Pa.  160. 

The  fact  that  the  Constitution  provides  lim- 
ited voting  for  certain  offices,  excludes  it  as  to 
all  others. 

Page  v.  Allen,  58  Pa.  888;  Chase  v.  MiOer.  41 
Pa.  408;  Barker  v.  People,  20  Johns.  457;  Di*- 
trict  Ticp,  v.  Dubuque,  7  Clark  (Pa.)  282; 
State,  Atty,  Qen.,  v.  Taylor,  15  Ohio  St.  187. 

Dean*  J.,  delivered  the  opinion  of  the 
court: 

The  act  of  June  24,  1895  (Pub.  Laws,  212)^ 
provided  for  the  creation  of  the  superior  court, 
a  court  intermediate  between  the  supreme 
court  and  the  court  of  common  pleas,  to  be 
composed  of  seven  Judges,  to  be  appointed  br 
the  governor,  to  hold  their  offices  under  this 
appointment  until  the  1st  Monday  of  January- 
following.  In  the  meantime,  at  the  general 
election  in  November,  their  successors  were  to' 
be  elected,  to  hold  office  for  the  term  of  ten 
years  from  said  Ist  Monday  of  January.  In 
the  1st  section  of  the  act  it  is  provided  that 
"no  elector  may  vote,  either  then  or  at  any- 
subsequent  election,  for  more  than  six  candw 


may  elect  one  alderman  does  not  violate  Tex. 
Const,  art.  0, 1 8,  providinflr  that  all  qualified  electors 
in  a  city  shall  have  the  rig-ht  to  vote  for  mayor  and 
other  elective  oiflcers,  as  this  does  not  necessarily- 
mean  that  all  elective  officers  must  be  elected  by- 
the  voters  of  the  entire  olty  but  it  simply  ffives  to 
the  voters  of  each  city  the  ri^ht  to  cast  their  bal- 
lots for  all  oillcers  to  be  elected  for  the  particular 
subdivisions  of  the  city  for  which  such  officers  are 
chosen.  State,  Guerguin,  v.  McAllister,  88  Tex.  2SU 
28  L.  R.  A.  683. 

But  the  person  reoeivinsr  the  minority  votes  waa 
not  elected  where  there  were  two  circuit  court 
commissioners  to  be  elected  under  the  Michigan 
statute,  and  owing  to  a  misunderstanding  each 
elector  voted  for  one  of  the  two  and  no  ballot  con- 
tained more  than  one  for  this  office.  The  one  re- 
ceiving the  highest  number  of  votes  was  elected,, 
but  as  to  the  other  there  was  a  failure  to  bold  an 
election.  People  v.  Kent  County  Bd.  of  Canvassers,. 
U  Mich.  HI. 

Tho  Ohio  case  appears  to  be  directly  opposite  to 
the  case  of  Com.,  McCormtgk,  v.  Rredbr,  but  th*,* 
New  Jersey  case  which  appears  to  be  also  contrary, 
was,  however,  based  upon  a  different  constitu- 
tional provision  and  did  not  directly  involve  the 
same  question.  Afrainst  the  Mew  Jersey  case.  tLe 
Texas  case  restricting  the  right  to  vote  for  one  al- 
derman only  of  a  ward,  appears  to  conflict,  but  the 
constitutional  provisions  were  not  IdenilcaL  1.  T. 
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ditei  upon  one  ballot  for  the  said  office."  The 
common  weal  lb,  alleging  tbis  provision  of  the 
act  to  be  unconstitutioaal  and  void,  in  that  it 
restricted  the  rispht  of  the  voter  to  cast  bis 
ballot  for  aix  judges,  when  seven  were  to  be 
elected,  requested  the  secretary  of  the  com- 
moDwealth,  the  defendant,  to  prepare  the 
official  ballot  under  act  June  10,  1898,  as  indi- 
catiog  seven  candidates  for  the  office,  instead 
of  8li,  as  provided  in  the  act  This  the  secre- 
tary refused  to  do,  being  of  opinion  it  was  his 
dot?  to  follow  the  statute.  The  plaintiff  then 
ipplied  to  the  court  below  for  a  mandamus  to 
the  secretary.  On  bearing  of  the  application, 
and  after  argument,  by  formal  decree  the 
maodamas  waa  awarded.  The  decree  was 
purely  formal,  however.  Judge  Simonton 
being  of  opinion  this  provision  of  the  act  is 
unconstitutional,  favored  awarding  the  writ. 
Judge  McPberson  was  of  opinion  the  provision 
was  constitutional,  but  for  the  purpose  of  speed- 
ing  final  hearing  and  determination  of  the 

Juestion,  pro  forma,  concurred  in  the  decree. 
(  be  had  suggested  a  decree  in  accordance 
with  his  opinion,  the  application  would  have 
failed  because  of  a  divided  court;  but,  having 
concurred  in  the  decree  suggested  by  Judge 
Simonton,  tbe  secretary  brings  this  appeal 
from  it,  and  we  have  the  question  before  us 
for  final  determination. 

There  are  seven  candidates  to  be  voted  for. 
Tbe  legislature  has  declared  no  voter  shall 
vote  for  more  than  six.    In  so  declaring,  has 
itdepriyed  tbe  Toter  of  a  constitutional  right? 
If  so,  then  this  provision  of  the  act  is  void; 
otherwise  not.     A  constitutional   convention 
and  the  legislature  are  equally  representatives 
of  tbe  will  of  tbe  people.    A  written  constitu- 
tion marks  only  the  degree  of  restraint  which, 
to  promote  stable  government,  the  people  put 
upon  themselves.    They  resolve,  in  this  in- 
stnimenty  in  substance:    We  will  not  do  certsin 
things,  and  we  will  do  certain  others.    And, 
{generally  in  tbe  same  instrument,  any  change 
m  the  course  of  government  thus  marked  out 
is  rendered  difficult  by  the  formalities  and 
lapse  of  time  which  must  attend  an  amend- 
ment of  it.     Therefore,  changes  are  infrequent, 
and  a  reasonable  degree  of  stability  is  attained. 
But  whatever  the  people  have  not,  by  their 
constitution,  restrained  themselves  from  doing, 
they,  through  their  representatives  in  tbe  legis- 
lature, mfty  do.    This  latter  body  represents 
their  will  just  as  completely  as  a  constitutional 
conventioD,  in  all  matters  left  open  by  the 
written  Constitution.    Certain  grants  of  power, 
very  specifically  set  forth,  were  made  by  the 
states  to  the  United  States,  and  these  cannot 
be  revoked  or  disregarded  by  state  legislation. 
Then  come  the  specific  restraints  imposed  by 
our  own   Constitution  upon  our  own  legisla- 
ture.   These  must  be  respected.    But,  in  that 
wide  domain  not  included  in  either  of  these 
boundaries,  the  right  of  the  people,  through 
tbe  legislature,   to  enact  such  laws  as  they 
choose,   is  absolute.    Of  the  use  the  people 
may  make  of  this  unrestrained  power,  it  is  not 
the  business  of  tbe  courts  to  inquire.    We 
peruse  the  expressions  of  their  will  in  tbe 
statute,   then  examine  the  Constitution    and 
ascertain  if  this  instrument  sayp,  "Thou  sbalt 
not;"  and  if  we  find  no  inhibition,  then  the 
statute  is  the  law,  simply  because  it  is  the  will 
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of  the  people,  and  not  because  it  is  wise  or  un- 
wise. As  is  said  by  Black,  Ch.  J.,  in  Sharp- 
Uu  V.  Philadelphia,  21  Pa.  147,  59  Am.  Dec. 
759:  "The  great  powers  given  to  the  legisla 
twe  are  liable  to  be  abused.  But  this  is  in- 
separable from  the  nature  of  liuman  institu- 
tions. The  wisdom  of  man  has  never  con- 
ceived of  a  government  with  power  sufficient 
to  answer  its  legitimate  ends,  and  at  the  same 
time  incapable  of  mischief."  So  here,  even  if 
we  concurred  with  tb^  appellee,  which  we  do 
not,  that  approval  of  the  exercise  of  such  a 
power  by  the  legislature  as  manifested  in  this 
act  will  naturally  lead  to  abuse  of  it,  that 
should  have  no  influence  in  determining  the 
constitutional  question.  To  permit  it  to  con- 
trol our  judgment  would  be,  in  effect,  to  say 
that,  as  tbe  people  have,  by  tbe  adoption  of 
this  Constitution, unwisely  neglected  to  restrain 
themselves  in  their  lawmaking  power,  we 
will  wiselv  restrain  them  now.  W<^  have  no 
such  opinion,  but  if  we  had,  we  have  no  such 
power,  and  therefore  turn  to  the  Constitution 
to  ascertain  from  that  alone  whether  tbe  statu- 
tory provision  is  forbidden.  Section  1.  art.  8, 
declares:  "Every  male  citizen,  twenty-one 
years  of  age  .  .  .  shall  l>e  entitled  to  vote 
at  all  elections."  Then  follow  the  other  quali- 
fications, such  as  residence  and  payment  of 
tax.  The  provision  on  this  same  subject  in 
the  Constitution  of  1888,  (§  1,  art.  8),  reads 
thus:  *'In  elections  by  the  citizens  every 
white  freeman  of  the  age  of  twenty-one  years 
.  .  .  shall  enjoy  the  right  of  an  elector." 
Except  that  tbe  word  "white*'  is  injected,  this 
is  almost  verbatim  the  provision  on  tbe  same 
subject  in  tbe  Constitution  of  1790.  The 
qualification  of  the  voter  in  each  Constitution 
is  specified, —his  age,  sex,  residence,  and  pay- 
ment of  taxes.  Although  a  distinction  be- 
tween the  words  used  in  the  Constitution  of 
1874  and  those  used  in  the  two  older  Constitu- 
tions is  sought  to  be  drawn,  we  can  see  none 
between  '*l^  entitled  to  vote  at  all  elections," 
and  "shall  enjoy  tbe  rights  of  an  elector." 
Both  mean  the  same  thing.  He  shall  not  be 
entitled  to  vote  if  he  possesses  not  the  enumer- 
ated qualifications,  and  every  of  them.  If 
he  do  possess  them  all,  then  he  is  an  elector, 
and  entitled  to  vote  as  the  law  ma^  prescribe. 
Being  an  elector,  and  therefore  entitled  to  vote 
at  aU  elections,  tbe  Constitution  of  1874,  as 
well  as  those  which  preceded,  goes  a  step  fur 
ther  and,  in  §  5,  art.  1,  declares:  "All  elec 
tions  shall  be  free  and  equal."  That  is,  tbe 
voter  shall  not  be  physically  restrained  in  the 
exercise  of  his  right  by  either  civil  or  military 
authority,  nor  shall  there  be  inequality.  Every 
voter  shall  have  the  same  right  at  every  dther 
voter. 

Is  there  any  other  provision  in  the  Constitu- 
tion, touching  the  method  of  tbe  exercise  of 
his  right  by  the  qualified  voter  in  voting  for 
the  Judges  of  the  superior  court?  Section  1, 
art.  5,  provides  that  **tbe  judicial  power  of 
this  commonwealth  shall  be  vested  in  a  su- 
preme court,  in  courts  of  common  pleas,  courts 
of  oyer  and  terminer  snd  general  lail  deliv- 
ery, courts  of  quarter  sessions  of  the  peace, 
orphans'  courts,  magistrates  courts,  and  in 
such  other  courts  as  the  general  assembly 
may  from  time  to  time  establish."  Under  the 
authority  of  this  last  specification,  "such  other 
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<*ourt8  as  the  genera]  assembly  may  from  time 
to  time  establisti.  the  superior  court  was  cre- 
ated. KothiDg  is  said  Id  the  article  as  to  how 
judges  of  such  courts,  when  established,  shall 
be  elected.  Section  15  of  the  same  artide 
clearly  applies  to  the  election  of  district  judges 
of  the  common  pleas,  for  they  are  to  be  elected 
by  the  qualified  electoral  of  the  respective  dis- 
tricts over  which  they  are  to  preside,  while  the 
jurisdiction  of  the  superior  court  judges  is 
limited  by  no  district  boundaries.  The  man- 
ner of  electing  supreme  court  judges  is  also 
prescribed  by  the  Constitution;  but,  being  si- 
lent in  the  judiciary  articles  as  to  the  method 
of  electing  the  members  of  the  superior  court, 
we  turn  to  §  1,  art.  12,  which  declares:  "All 
officers  whose  selection  is  not  provided  for  in 
this  Constitution  shall  be  elected  or  appointed, 
as  may  be  directed  by  law."  And  so,  in  pur- 
suance  of  the  authority  to  create  other  courts, 
in  §  1,  art.  6,  the  court  is  established,  and  by 
the  authority  of  g  1,  art.  12,  the  method  of 
•election  is  prescribed. 

The  constitutionality  of  the  court  is  not  de- 
nied by  appellee,  nor  is  the  right  of  the  legis- 
lature to  provide  for  the  election  of  its  judges 
denied.  The  constitutionality  of  the  method 
of  election  alone  is  in  question.  As  the  lan- 
guage of  the  Constitution  of  1888,  prescribing 
tbe  qualifications  of  voters,  possesses  the  same 
siguificance  as  that  of  1874,  the  words,  * 'shall 
€njoy  the  right  of  nn  elector,"  and  "shall  be 
entitled  to  vote  at  all  elections,"  meaning  the 
same  thing,  do  they,  as  urged  by  appellee, 
mean  more  than  they  express?  Can  they,  by 
any  reasonable  interpretation,  include  an  ab- 
solute right  to  vote  for  every  .candidate  of  a 
group  of  candidates  for  the  same  of3ce?  With- 
out regard  to  what  the  legislature  might  have 
done  to  fill  the  offices  created  by  the  estab- 
lishment of  the  superior  court,  whether  they 
might  or  might  not  have  made  the  office 
appointive,  all  these  questions  are  now  un- 
important, and  we  pass  no  opinion  upon 
them.  The  court  is  established.  The  office  is 
made  elective,  to  be  filled  by  the  candidates 
elected  at  the  general  election.  We  therefore 
must  treat  the  case  as  the  legislature  has 
treated  it.  The  question  now  is  as  to  the  inter- 
pretation to  be  put  upon  the  language  specify- 
inir  the  qualification  of  the  voter  who  hns  by 
law  a  right  to  vote  at  the  election  for  candidates 
for  this  office.  No  sound  reason  has  been 
urged  in  the  argument  why  we  should  enlarge 
the  scope  of  the  words,  "shall  be  entitled  to 
vote  at  all  elections."  by  practically  adding, 
"also  for  every  candidate  of  a  group  of  can- 
didates for  the  same  office."  The  Constitution 
does  not  so  say,  and  has  never  been  inter- 
preted to  so  mean. 

Within  one  vear  after  the  adoption  of  the 
Constitution  of  1888,  the  act  of  July  2,  18B9, 
became  a  law.  It  provided:  "Sec.  4.  Each  of 
«uch  qualified  citizens  shall  vote  for  one  person 
as  judge,  and  also  for  one  person  as  inspector 
of  elections,  and  the  person  having  the  greatest 
number  of  votes  forjudge  shall  be  publicly  de- 
clared to  be  elected  judge,  and  the  two  per- 
sons having  the  greatest  number  of  votes  for 
inspector  shall  in  like  manner  be  declared  to 
l)e  elected  inspectors  of  election."  Here  was  a 
restriction  immediately  after  the  adoption  of 
the  Constitution.     Two  inspectors  are  to  be 
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elected.    Tet  the  qualified  voter,  who  "shall 
enjoy  the  right  of  an  elector."  is  limited  to  a 
vote  for  one.    This  is  more  than  a  mere  legis- 
lative construction.    It  is  a  contemporaneous 
interpretation  of  language  by  those  who  lived 
when  the  Constitution  was  framed,  possibly  by 
some  of  those  who  took  part  in  the  conventtoD, 
and  certainly  by  those  who  had  voted  at  the 
election  at  which  it  was  adopted.    This  inter- 
pretation was  never  questioned.     A  period  of 
twenty -eight  years  elapsed,  when  the  jury  com- 
missioner act  of  1867  was  passed,  providing  for 
the  election  every  three  years  of  two  jury  com- 
missioners, and  limiting  the  qualified  voter  to 
a  right  to  vole  for  but  one.    For  seven  years 
every  verdict  in  civil  and  criminal  cases  in  the 
commonwealth  rested    on  the  twelve  jurors 
whose  names  were  put  in  the  wheel  by  ofif)cers 
elected  under  this  act.    Although  the  legality 
of  the  panel  and  array  of  jurors  has  been  dis-' 
puted  in  many  cases,  the  constitutionality  of 
the  election  of  those  who  selected  them  has 
never  been  questioned.      Then,  in  1872,  was 
passed    the  act  providing  for  the  election  of 
delegates   to   the    constitutional    convention 
which  framed  the  Constitution  of  1874.    Again 
the  plan  of  limited  voting  was  provided  for, 
and  its  legality  not  disputed.    We  concede 
that,  no  matter'  how  irregular  may  have  been 
the  election  of  the  delegates  to  that  conven- 
tion, the  adoption  of  its  work  by  the  direct  vote 
of  the  people  cured  all  such  irregularities,  and 
made  the  Constitution  the  fundamental  law  of 
the  commonwealth.    We  cite  the  act  only  as 
evidencing  the  legislative  interpretation  of  tbe 
Constitution  of  1888. 

The  convention  which  framed  the  Constitu- 
tion of  1874  was  composed  of  eminent  men, 
some  of  them  the  ablest  lawyers  in  the  state. 
The  construction  put  upon  the  Constitution  of 
1838  was  well  known  to  them.  The  method  of 
their  own  election  they  knew.  Can  it  be  pre- 
sumed, for  a  moment,  they  would  have  ac- 
cepted an  election  to  a  high  office  if  they  had 
thought  it  was  brought  about  by  unlawful, 
because  unconstitutional,  method's?  It  thus 
clearly  appears  that  the  interpretation  put  upon 
the  language  of  tbe  Constitution,  by  those  who 
lived  at  the  time  it  was  framed  and  adopted, 
was  tbe  same  as  that  put  upon  like  language  in 
that  of  1874  by  the  legislature  of  1895;  that  the 
interpretation  put  upon  the  Constitution  of 
1838  was  acquiesced  in  by  the  bar,  the  courts, 
and  the  legislature  for  a  period  of  thirty-five 
years,  until  the  adoption  of  the  Constitution  of 
1874;  that  in  two  other  instances  offices  of  tbe 
highest  importance,  jury  commissioners  and 
delegates  to  a  constitutional  convention,  were 
by  legislative  enactment  filled  on  the  limited 
voting  plan.  In  view  of  this  long  continued 
interpretation  of  our  own  Constitution,  we  do 
not  think  it  necessary  to  discuss  the  authori- 
ties cited  from  other  states.  In  fact,  in  the 
case  most  relied  on  by  the  appellee.  State  v. 
Gonstantine,  42  Ohio  St.  487,  51  Am.  Rep. 
833,  in  which  the  court  arrives  at  a  conclusion 
different  from  ours,  it  is  said:  "The  right  of 
each  elector  to  vote  for  a  candidate  for  each 
office  to  be  filled  at  an  election  had  never  been 
doubted."  In  our  state,  the  right  of  the  legis- 
lature to  limit  the  vote  to  a  less  number  than 
all  the  officers  to  be  elected,  has  never  been 
doubted.    As  the  historical  interpretation  has 
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been  wholly  different,  the  coDclusions  must 
Derf»Karily  be  at  variaoce.  Bay^  v.  Com,,  Mc- 
i^utclieon^  82  Pa.  518,  turned  od  another  ques- 
tion than  is  raised  here,  tiz.,  whether,  by  ap- 
piioaiioD  of  a  cumulative  voting  plan,  a  stock- 
iiolder's  election,  in  a  railroad  corporation 
chartered  under  act  of  1868,  could  be  con- 
trolled. This  court  held  that  even  the  Consti- 
toiion  could  not  take  from  the  stockholder  his 
vested  right,  under  the  charter,  to  have  one 
Tote  cast  for  each  officer  to  be^elected. 

But  it  is  argued,  from  the  provisions  of  the 
Constitution  establishing  limited  voting  as  to 
certain  offices,  the  maxim,  Expreino  unius 
at  exdusio  aUerius,  must  move  the  court  to 
the  construction  contended  for  by  appellee. 
The  application  of  this  maxim  depends  wholly 
<^vk  the  subject  of  contention.  The  expression 
of  one  thing  often  necessarily  is,  or  tends  to, 
the  exclusion  of  others  not  expressed;  but  the 
induction  is  not  warranted  in  all  cases,  and  if 
indiscriminately  applied  would  frequently  lead 
to  most  erroneous  conclusions.  Take  the  case 
before  us.  The  Constitution  establishes  lim- 
ited voting  in  the  election  of  supreme  court 
judtn'S,  county  comor.issioners.  Philadelphia 
ifinuistrates,  and  inspectors  of  election.  There- 
fore, it  is  argued,  the  implication  is  that  the 
T<Un  is  excluded  in  the  election  of  all  other 
officers.  But  the  limited  voting  plan  was  rec- 
oiroized  and  adopted  in  the  Constitution,  be- 
cause it  was  deemed  wise  that,  as  to  offices 
nonpartisan  in  character,  or  which  at  least 
should  lie,  the  minority  party  ought  to  have 
representation,  and  this  could  only  be  attained 
bv  limited  voting.  Does  the  expression  of  this 
thing  necessarily  exclude  other  things  not  ex- 
pressed ?  As  the  same  reasons  for  the  plan 
exist  as  to  like  offices  thereafter  created,  is  it 
not  a  nei^essnry  deduction  that  a  like  plan  to 
that  expressed  should  be  followed?  Does  not 
ibe  whole  spirit  of  the  Constitution  plainly  so 
imply,  while  there  is  not  a  word  indicating 
that  sucb  plan  as  to  other  or  new  courts  is 
forbidden  ?  In  the  ca.scs  specified  the  Constitu- 
tion is  mandatory.  It  says  to  the  legislature: 
"In  these,  enumerating  them,  thou  sbalt  pre- 
«r:r)be  the  limited  voting  plan."  In  the  cases 
sot  enumerated,  but  of  the  same  kind,  it  is  dis- 
cretionary. 

For  the  reasons  herein  stated,  as  well  as  for 
those  assigned  in  the  opinion  of  Judge  Mc- 
Pherson,  the  decree  of  the  court  below  is  re- 
verted,  and  the  petition  of  the  attorney  general 
for  a  mandamus  is  dismissed,  at  costs  of  ap- 
pellee. 


Willi»in8,  J.,  diasenting: 

I  cannot  concur  in  this  judgment.  8ome  of 
the  reasons  that  impel  me  to  dissent  from  it  I 
will  state  as  briefly  as  I  am  able.  The  (govern- 
ment of  Pennsylvania  is,  in  the  language  of 
the  Declaration  of  Rights,  a  "free  govern- 
ment," and  restson  the  authority  of  the  people. 
Their  authority  is  exercised  and  their  will  ex- 
pressed by  their  voles.  To  protect  themselves 
in  the  unrestricted  exercise  of  their  ri^rbt  to 
vote  at  all  elections  and  for  all  public  officers, 
they  have  declared,  in  the  5th  section  of  the 
Df-chiration  of  Rights,  that  "no  power,  civil  or 
inilit.sry,  .shall  at  any  time  interfere  to  prevent 
the  free  exercise  of  the  right  of  suffrage."  In 
order  to  define  what  they  meant  by  "the  right  of 
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suffrage,"  and  to  regulate  the  manner  of  its  ex- 
ercise, they  devoted  the  17  sections  of  the  8th 
article  of  the  Constitution  to  this  subject.  In 
the  1st  of  these  sections,  they  declare  that 
every  male  cilizcn  twenty-one  years  of  age, 
possessing  the  following  qualifications,  '*sball 
be  entitled  to  vote  at  all  elections."  The  quali- 
fications that  follow  relate  to  citizenship,  to 
residence,  and  the  payment  of  a  tax.  These 
qualifications  cannot  be  changed,  increased,  or 
diminished  tiy  the  legislature.  This  was  dis- 
tinctly asserted  by  this  court  in  Page  v.  Allen, 
58  Pa.  838,  98  Am.  Dec.  272,  in  these  words: 
"No  constitutional  qualification  of  a  voter  can 
be  abiidged,  added  to,  or  altered  by  legisla- 
tion. In  McCafferty  v.  Quyer,  69  Pa.  109,  a 
statute  passed  to  disfranchise  a  deserter  from 
the  armies  of  the  Union  was  held  unconstitu- 
tional, because  it  added  a  disqualification  not 
found  in  the  Constitution,  and  the  rule  of  Page 
V.  Allen,  supra,  was  recognized  and  restated  in 
these  words:  "A  right  conferred  by  the  Consti- 
tution is  bevond  the  reach  of  legislative  inter- 
ference." If  there  were  no  other  provisions 
upon  this  subject,  it  would  be  too  clear  for 
serious  contention  that  the  people  had  reserved 
to  themselves  the  unrestricted  right  of  suf- 
frage, and  that  the  legislature  was  powerless  to 
deny  to  any  qualified  voter  the  privilege  of  vot- 
ing at  all  elections,  and  for  all  elective  officers, 
if  he  desired  to  exercise  it.  But  some  experi- 
ments had  been  made  by  the  legislature  with 
what  is  called  "limited  voting,"  prior  to  the 
calling  of  the  constitutional  convention  of  1878. 
These  had  been  made  without  constitutional 
authority,  to  secure  minority  representation 
on  boards  of  officers  where  it  was  thought  the 
presence  of  a  representative  of  the  minority 
political  party  might  tend  to  a  more  impartial 
discharge  of  the  duties  devolving  on  the  board, 
or  to  increased  efficiency.  It  was  thought  best 
to  recognize  the  principle  underlying  such 
legislation,  and  to  indicate  in  what  cases  and 
to  what  extent  this  power  to  limit  a  citizen  in 
the  exercise  of  his  right  of  suffrage  should 
thereafter  be  exercised.  These  cases  are 
where  two  judges  of  the  supreme  court  are  to 
be  elected  at  the  same  time  (art.  5.  §  16),  in  the 
election  of  inspectors  of  election  (art.  8,  g  14), 
in  the  election  of  county  commissioners  and 
county  auditors  (art  14,  §  7),  and  the  election 
of  masristrates  in  Philadelphia.  These  are  the 
only  exceptiohs  to  the  unlimited  right  to  vote 
at  all  elections,  and  for  all  elective  officers,  that 
the  framers  of  the  Constitution  saw  fit,  when 
their  attention  was  fixed  upon  the  subject,  to 
allow.  Expressio  unius  est  exelusio  alterius. 
It  has  been  suggested  that  this  maxim  is  not 
applicable  to  the  interpretation  of  the  Consti- 
tution, but  this  court  held  exactly  the  opposite 
in  Pafje  v.  Allen,  and  Robb  v.  Barlow^  58  Pa. 
338.  98  Am.  Dec.  272,  and  the  following  lan- 
guage was  used:  "The  expression  of  one 
thing  in  the  Constitution  is  the  exclusion  of 
things  not  expressed."  It  was  further  said,  in 
the  same  case:  "The  inhibitions  of  the  Con- 
stitution as  to  legislation  are  to  be  regarded  as 
well  when  they  arise  by  implication  as  by  ex- 
pression." We  are  bound  by  our  own  prece- 
dents and  by  every  rule  of  interpretation,  to 
say,  in  this  case,  that  an  enumeration  of  the  in- 
stances in  which  the  exercise  of  the  right  of 
suffrage  shall  be  limited  is  equivalent  to  a  dis- 
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Between  fractional  seo.  20  and  fractional 
8.  W.  i  of  sec.  aO,  owned  by  Shedd,  as  shown 
by  the  evidence,  there  existed  at  the  time  of 
the  original  survey  a  ridge  which  was  but 
slightly  covered  with  water,  and  at  several 

Eoints  along  this  rid/;e  islets  existed,  one 
aving  trees  growing  thereon.  From  that 
part  of  Wolf  lal^e  in  the  state  of  Indiana  there 
was  a  shallow,  marshy  connection  with  Lake 
Michigan  ;  but,  by  reason  of  the  action  of  the 
waves  in  Lake  Michigan,  a  sand  bar  had  l)een 
foruied,  which,  except  under  certain  condi- 
tion^, prevented  the  flow  of  water  directly 
from  Wolf  lake  into  Lake  Michigan.  An 
outlet  from  the  west  side  of  the  lake  connected 
with  the  Calumet  river,  through  which  the 
water  flowed  from  the  west  part  of  the  lake. 
At  different  seasons  of  the  year,  as  early  as 
1841,  the  ridge  was  often  above  the  level  of 
the  lake ;  and  in  the  course  of  a  few  years  the 
ridge  materially  increased  in  width,  and  was 
above  the  level  of  the  water  at  ordinary 
stages.  The  land  on  the  rid^e,  and  around 
the  margin  of  the  lake,  thus  above  the  mean 
level  of  the  lake,  existed  in  1874.  In  pur- 
auance  of  a  circular  issued  by  the  general 
land  oflflce  on  July  18,  1874,  a  survey  of  all 
lands  within  the  meandered  lines  was  made, 
including,  not  only  that  above  the  water,  but 
also  that  then  covered  with  water,  which  was 
of  but  slight  depth.  This  survey  was  re- 
ported to  the  general  land  ofllce  of  the  United 
States,  and  was  approved,  and  the  lands  so 
surveyed  offered  for  sale,  and  sold  to  various 
parties.  The  lands,  as  thus  surveyed  and 
sold,  were  platted  as  shown  by  the  annexed 
diagram : 

This  diagram  does  not,  however,  show  the 
lands  between  the  meandered  line  and  the 
water  as  it  was  at  the  time  of  the  survey  in 
1874 ;  nor  does  it  show  tlie  ridge,  which  at 
ordinary  stages  was  above  the  water,  and  con- 
taining a  large  number  of  acres  of  dry  land. 
The  diagram  is  used,  not  as  showing  the  dry 
land  on  the  ridge  and  margin  of  the  lake 
within  the  meandered  lines,  but  as  showing 
the  lines  of  the  survey  of  1874.  By  reason 
of  this  ridge  the  water  was  divided  into  two 
lakes,— that  to  the  east  known  as  **Wolf 
Dike,"  and  that  to  the  west  called  *'Hyde 
Lake."  The  lands  within  the  meandered 
lines,  and  which  were  the  bed  of  the  lake  as 
surveyed  and  platted  in  1885,  and  which  were 
sold  by  the  United  States  after  the  survey  in 
1874,  were  purchased  by  different  persons. 
The  cross- petition  of  Conrad  N.  Jordan  avers 
that  he  is  the  owner  of  the  S.  i  of  the  N.  W. 
i  and  the  N.  i  of  the  S.  W.  i  of  sec.  29,  and 
also  the  W.  \  of  the  S.  W.  i  of  sec.  20.  the  S. 
i  of  the  ii:.  i  of  S.  W.  I  of  sec.  20,  and  lot  2 
of  the  8.  W.  i  of  20 ;  also,  that  he  is  the 
owner  in  fee  simple  of  lots  2  and  8  in  the 
8.  E.  i  of  sec.  20.  and  the  £.  i  of  the  K.  £. 
i  of  sec.  80,  the  N.  £.  i  of  the  8.  E.  i  of  sec. 
30.  and  lot  8  of  the  8.  E.  i  of  sec.  80.  except 
19.28  acres  off  of  the  south  side  thereof,  all 
situate  in  T.  37  N.,  of  R.  15  E.  of  the  8d 
P.  M..  in  Cook  county.  111.  Franklin  A. 
Oleaveland  avers  that  he  is  the  owner  of  19.28 
acres  off  the  south  side  of  lot  8  in  the  8.  E.  i 
of  sec.  80,  T.  37  N.,  R.  15  E.  of  the  8d  P.  M. 
Elizabeth  P.  Thomas  avers  she  is  the  owner 
of  the  8.  E.  i  of  the  8.  W.  i  and  the  8.  W. 
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i  of  th*8.  W.  i  excepting  7.87  acres  in  the 
a.  W.  comer  thereof,  all  in  sec.  29.  T.  37 
N.,  R.  15  E.  of  the  3d  P.  M.  Charles  £.  Rand 
avers  ownership  of  all  that  part  of  lot  1  of 
the  N.  E.  i  of  sec.  80  lying  west  of  a  line 
832  feet  east  of,  and  parallel  to,  the  west  ine 
of  said  N.  E.  i,  sec.  30,  T.  87  N.,  R.  15  E. 
of  the  3d  P.  M.  J.  Ensign  Fuller  avers  own- 
ership of  lots  2  and  8  of  the  8.  E.  i  of  sec. 
19,  and  the  8.  E.  fractional  i  of  the  E.  frac- 
tion of  the  8.  W.  fractional  i  of  sec.  19,  T.  37 
N.,  R.  15  E.  of  the  8d  P.  M.,  and  of  tox  titles 
on  other  lands.  By  its  answer  the  South 
Chicago  &  Southern  Railroad  Company  sets 
up,  as  against  8heddand  Hardin,  and  alleges 
that  it  owlDS,  the  right  of  way  of  its  road  over 
land  described,  which  it  acqtiired  from  par- 
ties holding  under  the  1874  survey.  These 
averments  in  the  cross  petitions  of  Conrad  N. 
Jordan,  Franklin  A.  Cleaveland,  Elizabeth 
P.  Thomas,  Charles  E.  Rand,  J.  Ensign  Ful- 
ler, and  the  8outh  Chicago  &  Southern  Rail- 
road Company  are  of  title  by  means  of  con- 
veyances by  the  United  States,  by  letters 
patent,  of  the  lands  included  in  the  survey 
of  1874,  which  by  mesne  convevances  became 
vested  in  them  severally  as  alleged  in  their 
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several  answers  and  cross- pet itions,  and  cer- 
taiD  tax  titles.  Fnink  I.  Bennett  avers  that 
fractional  sec.  29  (7.87  acres)  was  sold  for  a 
s()ecia]  assessment  levied  bv  the  South  Park 
commissioners,  etc. ,  and  he  became  the  owner 
of  an  undivided  one  half  thereof  by  means  of 
coovejances,  and  James  W.  Converse  was  the 
owDer  of  the  other  undivided  one  half,  and 
he  (Bennett)  had  conveyed,  by  deed  delivered 
in  escrow,  to  Jolin  I.  Bennett,  his  interest, 
conditioned  that  J.  I.  Bennett  should  have 
OiDverse  convey  his  interest.  John  I.  Bcn- 
oett  field  a  cross- petition  for  specific  perform- 
•Dce  as  ai^ainst  Converse  averring  ownership 
in  certain  lands  by  tax  title,  and  averring  an 
equitable  interest  in  lands  claimed  to  be 
owned  by  Shedd  and  Jordan,  and  claiming 
riparian  ownership  as  to  lands  adjacent  to 
fmctional  sec.  29.  John  I.  Bennett  and  Fred 
F.  Bennett,  by  cross- petition  to  the  cross- 
petition  of  Hardin,  aver  tax  title  in  frac- 
tional N.  E.  i  sec.  80,  title  to  which  was 
all'^ged  to  be  vested,  Uie  one  half  interest  in 
Baid  tract  in  John  I.  Bennett,  and  the  one- 
fourth  interest  in  Fred  F.  Bennett.  Cross- 
petitions  were  filed  by  Andrew  Crawford, 
James  W.  Converse,  and  others.  In  most 
of  these  cross- petitions,  other  than  that  of 
Mrs.  Hardin,  the  defendants  aver  occupancy 
and  possession,  and  set  up  the  statute  of  lim- 
iiations,  etc. 

We  do  not  deem  it  necessary  to  further 
state  the  pleadings  or  the  evidence  here.  Is- 
sues being  made,  on  hearing,  the  court  entered 
a  decree  dismissing  all  the  cross  petitions, 
except  that  of  Gertrude  H.  Hardin,  and  de- 
creeing title  in  Shedd  and  Mrs.  Hardin  to 
tbe  lands  in  their  respective  petitions  de- 
scribed, and  that  as  riparian  owners  they 
took  the  bed  of  tbe  lake  to  its  center,  and 
all  lands  above  the  waters,  as  well  as  those 
covered  by  the  waters,  and  that  the  survey  of 
1874  was  invalid,  and  lands  sold  by  the 
United  States  and  patented,  describing  the 
lands  within  the  meandered  lines,  were  void 
as  against  such  riparian  owners,  and  the  tax 
titles  were  void.  The  court  further  found 
that  the  fractional  S.  W.  i  of  sec.  20  at  the 
time  of  the  survey  in  1835  extended  to  the 
south  line  of  the  section,  and  that  the  frac- 
tional sec.  29  at  the  time  of  the  survey  of  1835 
extended  to  the  quarter- section  line  north, 
and  both  points  were  dry  land  at  the  time  of 
the  survey  above  mentioned.  There  was  some 
ciiDtection  as  to  the  re^^pective  ripihts  of  Har- 
din and  Shedd  as  to  their  lines.  From  that 
decree  this  appeal  was  prosecuted  by  J.  En- 
sign Fuller,  Conrad  N.  Jordan,  John  I.  Ben- 
nett, Frank  I.  Bennett,  Franklin  A.  Cleave- 
land.  Charles  E.  Hand,  Elizabeth  P.  Thomas, 
and  tbe  South  Chicago  &  Southern  Ifailroad 
Company.  Mrs.  llurdin  also  assigned  errors, 
which  were  afterwards  withdrawn,  and  the 
errors  assigned  by  each  are  substantially  the 
same,  as  to  their  merits,  tdz.:  that  the  court 
erred  in  holding  that  the  patents  from  the 
I'nitod  Stales  under  the  survey  of  1834  and 
ib3.)  of  lands  bounded  by  the  lake  extended 
to  tbe  land  under  the  lake,  and  in  holding 
that  the  meander  line  of  that  survey  was  not 
a  line  of  boundary,  and  that  the  survey  of 
1^*74,  and  the  patents  issued  thereunder,  were 
hiTalid  and  void,  and  in  holding  that  there 
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was  DO  possession  adverse  to  Shedd  and  Har- 
din by  actual  residence  for  seven  years,  and 
in  holding  that  the  better  title  was  not  in 
the  claimants  under  the  second  patents,  and 
in  dismissing  the  cross- petitions  of  such 
claimants. 

Mensrs.  Green,  Willitts,  ft  Robbins,  for 

appellants  Fuller  et  al.: 

Under  grants  of  land  in  Illinois  which  border 
upon  non-navigable  lakes  or  ponds  the  grantee 
takes  only  to  the  water's  edge. 

Tru*te€$  of  Schools  v.  Sc/troU,  120  111.  509.  60 
Am.  Rep.  575;  Seaman  v.  Smith,  34  HI.  521; 
Htckman  v.  Kreamer,  43  111.  447,  92  Am.  Dec. 
146. 

Whether  under  tbe  grant  of  land  in  Illinois 
bordering:  on  a  lake  the  grantee  takes  to  the 
water's  edge  or  to  the  center  of  tbe  lake,  even 
under  paleiUs  from  tbe  Federal  government.  Is 
a  question  of  local  law  upon  which  the  decision 
of  this  court  is  authoritative  even  in  Federal 
courts. 

Barney  v.  Keokvk,  94  U.  8.  824,  24  L.  ed. 
224;  Hardin  v.  Jordan,  140  U.  8.  371,  86  L.  ed. 
428. 

Where  a  grant  is  made  extending  to  a  river 
and  bounding  upon  it  tbe  center  of  the  stream 
is  tbe  line  of  the  boundary  if  there  are  no  lim- 
itations in  tbe  grant  itself.  But  in  relation  (o 
grants  on  ponds,  hikes,  or  other  bodies  of 
standing  fresh  water  that  principle  does  not 
apply  but  the  grant  extends  only  to  tbe  water's 
edge. 

Stnts  V.  Oilman  ton,  9  N.  H.  461;  Mariner  v. 
SchuUe,  18  Wis.  692:  Diedneh  v.  No7thwesUrn 
U,  R.  Co.  42  Wis,  248,  24  Am.  Rep.  899; 
Fletchtr  v.  Phelps,  28  Vt.  257;  Bradley  v.  Rice, 

18  Me.  201.  29  Am.  Dec.  601;  Robinson  v. 
White,  42  Me.  209;  Nelson  v.  Butterfield,  21 
Me.  226;  Woody.  Kelley,  80  Me.  53;  Mansur  v. 
Blake,  62  Me.  41;  Kanousey.  Slockiower,  48  N, 
J.  Eg.  42;  Angell,  Watercourses,  §  41 ;  Indiana 
V.  Jitlk,  11  I^d.  Rep  389. 

A  grantee  cannot  always  go  beyond  his 
mesnder  line  to  water,  and  it  cannot  be  done 
in  this  case  with  respect  to  some  of  the  uncov- 
ered land  in  controversy. 

Middieton  v.  Fntchard,  4  111.  510,  88  Am. 
Dec.  112;  Canal  Trustees  v.  Uaven,  10  III.  651; 
Houek  V.  Yates,  82  111.  179;  Fuller  v.  Dauphin. 
124  111.  542;  «.  Pavl  A  P.  R.  Co.  v.  Sehur- 
meier,  74  U.  S.  7  Wall.  272,  19  L.  ed.  74;  Ful- 
ton  V.  Frandolig,  63  Tex.  330;  Gould,  Waters, 
^  148;  Granger  v.  Swart,  Woolw.  C.  C.  «0; 
Lammers  v.  Isinsen,  4  Neb.  245;  Qlenn  ▼  Jef- 
frey, 75  Iowa,  20;  Bissdl  v.  FUtcher,  19  Neb. 
72fi;  James  v.  Uo^rell,  41  Ohio  St.  696;  Shoe- 
maker V.  Hatch,  ISNev.  261;  Martin  y.  Carlin, 

19  Wis.  454,  88  Am.  Dec.  696. 

There  was  a  ridge  substantially  dry  separat- 
ing tbe  lakes,  and  this  ridge  was  never  sur- 
veyed. 

The  government  had  the  right  in  1874  to 
survey  this  dry  ridge  which  had  never  l)een 
surveyed,  and  put  it  on  the  market  and  sell  it. 

Ilardin  v.  J^an,  16  Fed.  Rep.  826. 

The  boundary  could  not  in  any  event  be 
carried  beyond  tbe  quarter  section  lines  of  the 
quarter  section  mentioned  in  tbe  patents. 

Lolly  V.  Rossman,  82  Wis.  149. 

As  to  such  of  this  land  as  at  the  time  of  tbe 
original  survey  and  patents  was  not  lake  bed. 
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the  remedy  was  plain.  The  survey  of  1874 
was  DOt  such  remedy. 

Hardin  v.  Jordan,  140  U.  8.  401,  85  L.  ed. 
440;  Mit^h^ll  v.  Smale,  supra;  Moore  v.  Roh- 
bins.  96  U.  8.  530,  24  L.  ed.  848;  Lindsey  ▼. 
Batons,  supra. 

These  lands  were  not  sold  by  the  acre  but 
by  the  entire  tract.  The  mention  of  the  num- 
ber of  acres'in  the  respective  patents  was  not 
intended  to  limit  the  grants  to  the  number  of 
acres  specified,  but  was  merely  descriptive  of 
the  premises  sold. 

V<yu}les  V.  Craig,  12  U.  8.  8  Cranch,  872,  8 
L.  ed  5W4;  Jackson,  Erwin,  v.  Moore,  6  Cow. 
706:  Jackson,  Staring,  v,  Defendorf,  1  Cai.  493; 
Cotiingham  v.  Parr,  93  111.  238;  HaiJiaway  v. 
Power,  6  Hill,  453;  MitcJiell  v.  SmnU,  supra. 

If  the  question  here  were  respecting  a  non- 
navigable  river  instead  of  a  non-navigable  lake 
or  pond,  there  would  be  no  controversy.  It 
would  be  promptly  yielded  bv  the  appellants 
that  the  grant  was  not  intended  to  be  so  re- 
stricted. 

Yet  there  can  be  no  difference,  logically  or 
upon  principle,between  the  two  classes  of  cases. 

Paine  v.  Woods,  108  Mass.  160;  Smith  v. 
Rochester,  92  N.  T.  463.  44  Am.  Rep.  893; 
Oouverneur  v  National  Ice  Co,  184  N.  Y.  855. 
18  L.  R.  A.  695;  IJardin  v.  Jordan,  140  U.  8. 
871,  85  L.  ed.  428:  Mitchell  v.  Smale,  and  For- 
syth V.  Smale,  supra;  Cobb  v.  Davenport,  88 
N.  J.  L.  228.  97  Am.  Dec.  718;  Middleton  v. 
Pritchard,  and  Ridgway  v.  Ludlow,  supra; 
Beckman  v.  Kreamer,  48  111.  447,  92  Am. 
Dec.  146;  Bristol  v.  Carroll  County,  95  111. 
84;  Rice  v.  Ruddiman,  10  Mich.  125;  Lembeck 
V.  Nye,  47  Ohio  St.  886,  8  L.  R  A.  578;  Pom. 
Riparian  Rights,  46.  f  32. 

Whether  the  United  States  owned  the  land 
outside  the  meander  line,  including  the  sub- 
mersed lands,  depends  upon  what  is  to  be  ap- 
plied in  its  determination.  • 

The  rules  of  the  common  law  did  not  assign 
the  ownership  in  propriety  of  the  beds  of  non- 
navigable  lakes  and  ponds  in  England  to  the 
king  {Hristow  v.  Cormican,  L.  R.  8  App.  Caa. 
641;  Hardin  v,  Jordan,  Mitrhell  v.  Smale, 
Smith  V.  Rochester,  and  Pom.  Riparian  Rights, 
supra;  Pere  Marquette  Boom  Co.  v.  Adams,  44 
Mich.  408),  and  hence  neither  to  the  state 
here. 

Whether  the  title  to  these  lands  did  pass  by 
virtue  of  the  patents  to  the  original  purchasers 
under  the  original  survey,  conceding  the  title 
to  have  been  in  the  United  States,  should  be 
determined  by  the  laws  of  the  United  States, 
and  would  therefore  seem  to  be  a  question  of 
Federal  law. 

Wilcox  V.  Jackson,  88  U.  8.  18  Pet.  498,  10 
L.  ed.  264:  Gilmore  v.  Sapp,  100  111.  297. 

Messrs.  Lyman  &  Jackson  and  H.  S. 
Mecartney  also  for  appellee  Shedd. 

Messrs.  Dent  &  Whitman,  with  Messrs. 
Moran«  Kraus,  &  Mayer,  for  appellees 
Gertrude  H.  Hardin  etal,: 

The  authority  of  Hardin  v.  Jordan,  140  U. 
8.  871.  85  L.  ed.  428.  must  be  shaken  before 
the  appellants  can  assail  the  decree. 

lAcse  V.  (lark,  20  Cal.  417. 

The  proprietary  right  to  the  lake  bed,  as 
well  as  to  the  lands  bordering  on  the  lake,  was 
in  the  United  States  until  it  parted  with  the 
bordering  lands, 
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A  call  for  Lake  Michigan  as  a  boundary  in  a 
deed  would  mean  that  the  line  of  the  boundary 
extends  to  where  the  water  usually  stanu» 
when  free  from  disturbing  causes. 

Seaman  v.  Smith,  24  III.  521. 

This  is  because  the  great  navigable  lakes  are 
regarded  as  public  property,  like  the  sea,  and 
not  susceptible  of  private  ownerihip. 

Pollard  V.  Hagan,  44  U.  S.  8  How.  212,  11 
L.  ed.  565;  Martin  v.  WaddeU,  41  U.  S.  1^ 
Pet.  410,  10  L.  ed.  1012;  IlUnois  O.  R.  Co.  v. 
lUinois,  146  U.  8.  897,  86  L.  ed.  1018. 

Grants  of  lands  having  the  lake  now  under 
consideration  for  a  boundary  carried  the  title 
to  the  center  of  the  lake  because  the  United 
States  held  the  proprietary  title  to  the  lake 
and  the  lands  under  it. 

In  Massachusetts  and  other  of  the  New  Eng- 
land states,  great  ponds  and  lakes  having  been 
reserved  by  colonial  ordinances  or  by^  local 
statutes  so  that  they  ceased  to  be  the  subjects 
of  grants  or  private  ownership,  a  rule  in 
respect  to  boundaries  of  lands  abutting  on  the 
same,  harmonizing  with  such  ordinances  or 
statutes,  was  adopted. 

Wattupa  Reservoir  Co.  ▼.   Fall  River,  14T 
Mass.  558,  1  L.  R.  A.  466;  Hittinger  v.  Eames 
121  Mass.  589;  ColeY.  Eastham,  183  Mass.  65; 
Aity.  Qen.  v.  Revere  Copper  Co.  162  Mass.  444, 
9  L.  R,  A.  510. 

It  required  a  colonial  ordinance  or  a  statute 
to  toll  the  common  law. 

West  Roxbury  v.  Stoddard,  7  Allen,  165; 
Smith  V.  Rocliester,  93  N.  Y.  468,  44  Am.  Rep. 
398. 

The  same  reason  which  is  assigned  in  Massa- 
chusetts for  peculiarity  ef  doctrine  or  departure 
from  the  common  law  has  been  expressly 
assigned  in  Maine,  in  Parker  v.  Cutler  Miildanh 
Co.  20  Me.  857,  87  Am.  Dec.  56. 

See  also  Stnte  v.  Qilmanton,  9  N.  H.  461. 

To  recognize  in  the  state  or  the  United 
States  a  proprietorship  in  the  beds  of  the  hun- 
dreds of  lakes  and  natural  ponds  within  her 
limits  would  be  an  unwarrantable  interference 
with  private  property  and  do  incalculable  mis- 
chief. 

Rice  V.  Ruddiman,  10  Mich.  125;  Everson  v. 
Wasec(t,  44  Minn.  247;  Kirkpatrick  v.  Yat€» 
Ice  Co.  45  Mo.  App.  335;  Qoutemeur  v. 
National  lee  Co.  184  N.  Y.  855,  18  L.  R,  A. 
695;  Lamprey  v.  State,  52  Minn.  181,  18  L. 
R.  A.  671;  Cooley,  in  18  Cent.  L.  J.  1;  3'^ 
Cent.  L.  J.  291;  28  Chicago  Legal  News,  225. 

After  patent  the  Secretary  of  the  Interior  i» 
absolutely  without  authority. 

Moore  v.  Robhins,  96  U.  S.  580,  24  L.  ed.  848. 

It  was  for  the  Supreme  Court  of  the  United 
States  to  determine  what  kind  of  title  was  con- 
ferred by  a  land  patent  of  the  United  States. 

Under  v.  Kidder,  28  111.  49;  Chicago  dt  N. 
W.  R.  Co.  V.  Jenkins,  108  III.  596;  Bagnell  v. 
Broderick,  88  U.  8.  18  Pet.  436,  10  L.  ed.  285; 
Wilcox  V.  Jackaon,  M'Connell,  38  U.  S.  18  Pet. 
498,  10  L.  ed.  264;  United  States  v.  Gratiot,  8» 
U.  S.  14  Pet.  526.  10  L.  ed.  578;  Pollard  t. 
iLibhe,  89  U.  8.  14  Pet.  858.  10  L.  ed.  490. 

Since  1877  it  has  been  the  policy  of  the 
department  to  refuse  to  survey  the  beds  of 
the  meandered  lakes. 

Re  Holland,  6  Gen.  Land  Office  Dec.  20;  R& 
May,  8  Dec  Department  Interior,  200;  R^ 
Hemphill,  6  Dec.  Department  Interior,  455. 
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The  meandered  Hdcs  of  gOTeromeDt  surveys 
were  not  run  for  tlie  purpose  of  defining  ibe 
bonndarj,  and  the  purchaser  from  the  United 
States  took  the  land  between  the  meandered 
lines  and  the  water,  and  such  purchaser  of 
land  situated  on  a  non-navigable  lake  took  to 
the  center  of  the  watercourse  or  lake. 

FarsyHi  v.  Smale,  7  Biss.  201;  WeUer  v.  Pere 
MarquetU  Boom  Co.  62  Mich.  626;  CM  v. 
Dawnport,  82  N.  J.  L.  869,  33  N.  J.  L.  2'<?8. 
97  Am.  Dec  718;  Bterson  v.  Waseca,  44  Minn. 
247;  SJiufeldi  v.  Spaulding,  87  Wis.  665;  War- 
ren V.  Chambers,  25  Ark.  120,  91  Am.  Dec. 
638,  4  Am.  Rep.  28;  Bodges  v.  Williams,  95 
N.  C.  231,  59  Anou  Rep.  242;  Bnstow  v.  Gormi- 
can,  L.  K  3  A  pp.  Cas.  641. 

When  the  United  States,  not  having  section- 
ized  the  lake,  first  sold  the  border  lands,  no 
authority  was  left  in  the  United  States  to 
sectionize  or  sell  the  lakes. 

Wdiber  v.  Pere  Marquette  Boom  Co.  supra; 
JIardin  v.  Jordan,  140  U.  8.  871.  85  L.  ed. 
428:  Milehell  v.  Smale,  140  U.  S.  406,  85  L. 
eti.  442;  StaU  ^.Portsmouth  Sav.  /J^/w*-,  106 
lod.  485;  Ross  v.  Faust,  64  Ind.  471.  2^^  Am. 
Rep.  655;  Bidqicay  v.  Ludlow,  58  Iml.  248; 
Bdw/rrds  v.  Ogle,  76  Ind.  302;  Stoner  v.  liice, 
121  Ind.  51.  6  L.  R.  A.  887. 

The  meander  of  the  lake,  when  not.  repre- 
Beoied  by  lines  \i\x)u  the  otticial  plat  neither  con- 
stituied  the  meander  a  boundary  nor  amounted 
lo  u  reservation  by  the  United  St  a  es. 

Washington  Ice  Co,  v.  Sfioriall,  101  111.  46,  40 
Am.  Rep.  196;  Brooklyn  v.  Smitfi,  104  111.  429. 
44  Am.  I^p.  90:  Canal  Trustees  v.  Uaren,  10 
111.  548;  MUJdUton  v.  Pritchard,  4  111.  510,  38 
Am.  Dec.  112;  Braxon  v.  Bressler,  64  111.  488; 
IJauek  V.  Yates,  82  111  179. 

The  calls  of  the  patent  in  this  case,  applied 
to  the  plat,  were  for  the  lake  as  a  boundary; 
and  if  distances  had  been  mistaken  by  the  sur- 
veyor the  lake  would  still  be  a  boundMry  as  a 
natural  object  having  control  and  likened  to  a 
mnnument. 

Brown  v.  ITyger,  62  U.  S.  21  How.  305,  16 
L.  ed.  125;  JHper  v.  Connelly,  108  111.  646; 
Aogell.  Watercourses,  7th  ed.  $  36. 

In  dividing  land  under  water,  the  general 
length  of  shore  lines  should  govern  in  the 
divi.«ion,  carrying  the  shore  proprietor  to  the 
center  on  the  main  body  except  where  his 
shore  line  is  on  a  bay,  and  in  that  case  carry- 
ing his  shore  line  to  the  center  of  the  bay. 

Hlodaett  &  D.  Lnmher  Co.  v.  Peters,  87  Mich. 
498;  Woiuoii  v.  Wonson,  14  Allen,  71;  llouck 
V.  Yates,  Forsyth  v.  Smale,  and  Shvfeldt  v. 
Spauldlng,  supra;  St.  Clair  County  v.  Loving- 
tton,  90  U.  S.  T6  Wall,  i '.,  23  L.  ed.  59;  Bro^rn 
T.  C/ements,  44  U.  S.  8  ilow.  667, 11  L.  cd.  775. 

The  d<»cree  is  erroneous  in  giving  richts  in 
common  over  divisible  and  divided  parts  of 
the  lake- bed  lands. 

St.  Louis  V.  RuU,  188  U.  8.  226,  34  L.  ed. 
941;  Mulry  v.  ^'orton,  100  N.  Y.  424,  58  Am. 
Rep.  206. 

Petition  for  ReTiearing. 

The  assumption  of  abandonment  by  the 
United  States,  because  of  the  mode  of  survey- 
ing the  public  lands,  cannot  be  ivaintained. 

JMiTtf  V.  Eslava,  41  U.  8.  19  Pet.  234, 10  L. 
ed.  948 

Notwithstanding  the  nvsander  of  the  lake, 
the  soil  remained  the  j^operty  of  the  United 
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States  until  the  bordering  lands  were  sold. 

But  as  to  the  point  what  credit  or  weight 
should  be  given  to  the  decision  in  such  a 
matter  by  the  Supreme  Court  of  the  United 
Stales.  That  court  is  distinctly  the  body  in 
which  is  reposed  the  office  or  otBcial  power  of 
determining  ultimately  when  and  to  what  ex- 
tent a  government  grant  referable  to  or  depend- 
ent upon  the  action  of  Congress  has  become 
effective;  and  it  is  not  for  the  states  to  impair 
the  effect  of  such  grants. 

Shively  v.  BowU>y,  152  U.  S.  1,  38  L.  ed.  881; 
Pol  ard  V.  KiW)e,  39  U.  8.  14  Pet.  253,  10  L. 
ed.  490. 

When,  therefore,  the  Supreme  Court  of  th& 
United  States  declared  what  was  the  effect  in 
respect  to  area  or  territorial  limits  of  the  (sranta 
from  the  United  States  under  the  patents  to 
John  Holbrookand  Horatio B.  DeWitt,  patenta 
for  four  of  the  tracts  inv(»lved  in  this  case, 
such  determination  was  by  the  highest  earthly 
power. 

By  U.  S.  Const,  art.  4,  §  3,  cl.  2,  the  Congress 
of  the  United  States  was  to  have  power  to- 
dispose  of  and  make  all  needful  rules  and 
rec'ulations  with  respect  to  the  territory  or 
otfur  propertv  belontfiog  to  the  United  States. 

Lender  v.  Kidder,  23  111.  49;  Chicago  dh  N, 
W.  U.  Go.  V.  Jenkins,  103  HI.  596;  .Bagnell  v. 
Broderiek,  38  U.  S.  13  Pet.  436,  10  L.  ed.  235; 
Wilcra  V.  Jackson,  M' Con  net,  88  U.  8.  13  Pet. 
498.  10  L.  ed.  264;  United  States  v.  Gratiot^ 
39  U.  8.  14  Pet.  626,  10  L.  ed.  573;  Paige  v. 
Petert,  70  Wis.  178;  Irrine  v.  Marshall,  61  U. 
S.  20  How.  561. 15  L.  ed  993:  Gibson  v.  Chou- 
tcau,  8)  U.  8.  13  Wall.  92.  20  L.  .ed.  534; 
Seymour  v.  Sanders,  8  Dill.  440;  Jourdan  v, 
Barrett,  45  U.  S.  4  How.  169,  11  L.  ed.  924; 
Gilmore  v.  Sapp,  100  111.  297. 

There  is  a  paramount  authority  In  the- 
Supreme  Court  of  the  United  States  from 
general  considerations  when  we  consider  the 
question  what  passed  by  the  patents  under 
the  plat  of  the  surrey  of  1884.  but  also  in 
view  of  the  revtsoty  power  of  that  court  under 
^  25  of  the  judidal  act  of  1789. 

Pollard  y.  Kibbe,  W  U.  8.  14  Pet  358,  10  L. 
ed.  490:  Mitc/iell  T.  Smale,  140  U.  8.  406.  SS* 
L.  ed.  442;  Pollard  v.  2l«gan,  44  U.  8.  3  How. 
212.  11  L.  ed.  565;  JVinois  G.  R.  Co.  v.  lai- 
noifi,  146  U.  S.  887,  86  L.  ed.  1018. 

It  is  more  reasonable  to  h%ve  the  ownerahip> 
in  fee  of  the  lake  or  submerged  land  in  the 
proprietors  of  the  bordering  la^ads,  grantees  of 
the  United  States,  than  it  is  lo  declare  bj 
judicial  fiat  tbat  it  is  in  the  state. 

ColAf  v.  Ddvenpori,  82  N.  J.  L.  869,. 38  N.  J. 
L.  223,  97  Am.  Dec.  718;  Braxon  v.  Breeder, 
64  111.  ^88;  St.  Paul  A  P.  R.  Go.  v.  Sehur- 
meier,  74  U.  8.  7  Wall.  272.  19  L.  ed.  74; 
Papier  v.  Bird,  137  U.  S.  661.  34  L.  ed.  819; 
Jones  V.  Soulard,  65  U.  S.  24  How.  41,  18  L. 
ed.  604;  Middleton  ^.  PritcJiard,  4  111.  510.  28 
Am.  Dec.  112. 

A  correct  expositioi  of  the  common  law  as 
applicable  to  the  grmts  of  the  United  States 
under  which  we  claim  was  given  in  Hardin  y, 
Jordan,  140  U.  8. 371,  K  L.  ed.  428,  and  Miteheli 
y.  Smale,  140  U  S  iOi,  85  L.  ed.  442. 

TVvMfees  of  Schools  y.Srh'oll,  120  111.  519,  60 
Am.  Rep.  576,  is  not  auhority  as  to  the  com- 
mon law  propo.Mtion. 

For  *'all  adjudications  are  to  he  considered 
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•onlv  in  cooDcrtion  wilh,  and  as  explained  by, 
and  limited  to,  tbe  state  of  circumstances 
appearing  in  tbe  record,  that  is,  the  esseotial 
<:ircumstaDce8  constitutinji^  the  case,  or  that 
portion  of  the  case  od  which  a  decision  rests." 

Pais  V.  McEae,  86  Miss.  148;  CaTToll  v. 
VarroU,  57  U.  S.  16  How.  275.  14  L.  ed.  936. 

There  is  a  distinction  to  be  observed  between 
those  states,  like  the  New  England  states  having 
primary  title  to  all  lands  within  their  borders, 
and  those  states,  like  Illinois  and  other  western 
atates.  where  primary  title  is  derived  from  the 
United  States. 

Watuppa  Reaervoir  Co.  t.  Fall  Biter,  154 
Mass.  805.  18  L.  R.  A.  255;  West  Boxibury  v. 
Stoddard,  1  KW^Ti,  158. 

As  to  tbe  states  bordering  the  Great  Lakes 
of  the  northwest.  New  York.  Ohio.  MichigsD, 
Minnesota,  and  Indiana,  stand  by  tbe  common 
law  as  herein  maintained. 

State  V.  Qilmanton,  9  N.  H.  461;  Diedrieh 
▼.  Northfoeatern  U.  B.  Co.  42  Wis.  248,  24 
Am.  Rep.  899;  Mariner  v.  SchulU,  18  Wis. 
692;  Fletcher  v.  Phelps,  28  Vt  257;  Bradley 
T.  Bice,  18  Me.  201.  29  Am.  Dec.  501;  Kanouse 
y.  SlockbovDer,  48  N.  J.  Eq.  42;  Indiana  v. 
Milk,  11  Fed.  Rep.  889;  CluU  v.  Fisher,  65 
Mich.  48;  ptoner  v.  Biee,  121  Ind.  51,  6  L.  R. 
A.  887;  Hodges  v.  Williams,  95  N.  C.  881.  59 
Am.  Rep.  242;  State  v.  Portsmouth  Sav,  Bank, 
106  Ind.  485;  Noyes  v.  Collins  (Iowa)  96  L. 
R.  A.  609,  can  for  the  most  part  be  Rhown 
to  be  distinguishable  from  this  case  because 
<:ontrolled  by  the  Massachusetts  doctrine  con* 
•cerning  great  ponds  or  other  local  conditions. 

Clute  V.  Fisher,  65  Mich.  48;  Grand  Bapids 
Ice  4ti  C  Co.  V.  South  Grand  Bapids  Ice  db  C. 
€0.  102  Mich.  227, 25  L.  R.  A.  815. 

Among  the  late  cases  sustaiuivg  the  doc- 
trine herein  maintained  are: 

Kirkpatriek  v.  Tales  Ice  Co,  45  Mo.  App. 
835;  Bropky  v.  Bicheson,  187  Tnd.  114;  Olson 
v.  ffuntamer  (8.  D.)  61  N.  V.  479;  Hogg  v. 
Beerman,  41  Ohio  Si.  81,  52  Xm.  Rep.  71. 

Phillips,  J.,  delivered  the  opinion  of  the 
«ourt: 

The  main  question  presented  on  the  plead- 
ings and  facta  apr<^ring  in  this  record  is 
-whether  the  title  01  the  riparian  owner  on  a 
lake  meandered  in  the  original  survey  by 
officers  emploved  bv  the  Lnited  States  for 
surveying  public  lands  extends  to  the  center 
of  the  lake,  or  stops  at  the  water's  edge. 
The  question  is  of  much  consequence,  and 
deserving  o^  careful  consideration.  In  states 
bordering  on  the  Great  Lakes  of  the  north, 
it  is  of  paramount  importance,  and  the  ad- 
judications of  the  courts  of  such  sthtes  are 
not  harmonious'.  Wher«  lakes  are  of  ciuch 
size  that  in  making  the  original  survev  tl«oy 
are  meandered,  we  know  of  no  principle  of 
construction  by  which  one  rule  should  be 
applied  to  small  lakes,  ind  another  to  large 
ones.  BradUy  ▼.  Bice,  13  Me.  198,  29  Am. 
Dec.  501.  The  ImpossiMlity  of  establishing 
a  reasonable  rule  that  %  right  should  be  de- 
termined by  the  extent  of  a  lake  would,  in 
the  absence  of  legislation  determining  that 
question,  lead  to  con  doting  and  absurd  con> 
elusions,  based  on  no  rule  regarding  the  ef- 
fect of  a  survey  of  laids  bordering  on  a  lake. 
The  real  question  m^st  be  resolved  by  deter- 
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mining  whether  tbe  riparian  owner  of  lands 
meandered  on  a  lake  bv  the  original  Burvej 
takes  to  the  water's  edge,  as  meandered,  or 
takes  to  the  center  of  the  lake.    The  body 
of  water  marked  **  Navigable  Lake"  in  the 
original  survey  Is  a  lake  2  or  8  miles  long 
from  east  to  west,  and  about  the  same  north 
and  south,  the  greater  part  being  in  the  state 
of  Indiana.    That  part  in  Illinois  at  the  time 
of  the  origianl  survey  covered  about  1,800 
acres  of  land.     This  lake  is  situated  8  or  4 
miles  south  of  Lake  Michigan,  and  in  the 
state  of  Indiana,  and  has  a  natural  outlet 
towards  the  northeast  into  the  latter  lake, 
which  outlet  is  frequently  subject  to  inter- 
ruption by  tbe  formation  of  a  sand  bar  upon 
the  shore  of  Lake  Michigan.    There  was  also 
an  outlet  at  the  west  side  of  the  lake  into 
Calumet  river.     The  winds  and  storms  on 
Lake  Michigan,  which  would  raise  its  water 
at  the  south,  would  also  operate  to  change 
the  level  of  the  water  in  this  small  lake,  and 
cause  it  to  be  higher.    Its  level  was  also  af- 
fected by  rains  and  evaporations.     From  the 
N.   E.   corner  of  the  S.  W.  i  of  fractional 
sec.   20  in  T.  37  N.,  R.  15  E.  of  the  3d  P. 
M.,  there  extended,  in  a  southerly  direction, 
a  ridge.     From  the  8.  E.  corner  of  fractional 
8.  E.  i  of  sec.  80,  and  the  8.  W.  corner  of 
fractional  sec.  29,  a  ridge  extended  in  a  north- 
erly direction.     The  extent  to  which  this 
ridge  project^  from  the  north  was  about 
220  rods,  and  the  extent  of  the  projection 
froni  the  south  was  about  160  rods.     The 
width  of  these  ridges  varied,  some  places  bei  n/; 
28  rods  wide,  and  others  wider,  which  was 
dry  land  at  ordinary  stages  of  water :  at  other 
places  they  were  still  narrower.     This  was 
the  case  at  the  time  of  the  original  survey. 
Along  these  ridges,  in  their  projections  from 
the  north  and  south,  trees  of  different  varie- 
ties grew,  some  of  which  were  3  feet  in  cir- 
cumference.    These  points  at  their  extrem- 
ities were  about  80  or  90  rods  apart,  and 
between  these  points,  and  along  the  sides  of 
the  ridge,  and  around  the  margin  of  the  lake 
within  its  meandered  line,  reeds  and  coarse 
grass  grew  in  the  water.    In  the  marshy  de- 
pressions between  these  points  were  two  is- 
lands,—one  a  mere  knoll,  the  other  contain- 
ing about  1  or  2  acres,  and  on  which  trees 
and  bushes  grew.     This  was  substantially 
the  physical  condition,  in  ordinary  stages  of 
water,  at  the  time  of  the  1884  and  1885  sur- 
vey.   The  level  of  the  waters  of  Lake  Michi- 
gan at  a  certain  stage,  a  point  termed  ''da- 
tum," was  adopted  as  the  starting  point  of 
levels  in  Cook  county.      The  extreme  rise 
and  fall  of  that  lake  are  from  5  feet  above 
datum  to  1  foot  below  datum.    Tbe  level  of 
the  waters  of   Wolf  lake,  when  the  same 
reaches  about  the  meandered  line  of  the  origi  - 
nal  survey,  would  be  about  t2.2  feet  above 
da^um.      While  in  the  original  survey  this 
WoH  lake  was,  by  the  field  notes,  designated 
a  navigable  lake,  it  was  not  navigable  in 
fact.    Such  being  the  surrounding  conditions 
at  the  time  of  the  original  survey,  the  changes 
from  that  time  to  the  survey  of  1874  were 
not  irreat ;  such  ^  existed  resulting  from  the 
slow  filling  of  tb«  lake  ned,  and  from  othei 
natural  causes.     8\Qce  the  survey  of  1874, 
by  reason  of  the  improvement  of  Calumet 
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rirer,  and  the  wearing  out  deeper  natural 
•channels  from  tbe  lake,  and  an  increased  flow 
therefrom,  and  the  same  natural  causes  con- 
tinuing to  raise  tlie  bed  of  the  lake,  there 
lias  been  a  recession  of  the  waters,  causing 
dry  land  on  both  sides  the  ridge :  and  arouna 
the  borders  of  tlie  lake  the  recession  was  such 
that  between  tlie  meandered  lines  and  the 
water  there  was  uncovered,  and  the  greater 
part  of  the  year  was  dry  land  around  the 
lake,  a  strip  20  to  25  rods  wide.  In  this 
condition  of  the  lake,  a  survey  of  the  lands 
and  lake  bed  within  tbe  meandered  line  was 
made  in  1874.  and  the  lands  thus  surrey ed 
offered  for  sale,  and  sold  and  patented  bv  the 
United  States  to  various  parties;  and  the 
^eater  part  of  said  lands  so  patented,  by 
mesne  conveyances,  came  to  appellants,  as 
alleged  in  their  respective  cross  bills. 

At  tbe  time  this  survey  was  made,  the  evi- 
dence showed,  the  waters  were  waded  by  the 
chainmen,  though  differing  in  depth  from  a 
few  inches  to  about  5  feet,  and  almost  all 
the  laud  surveyed  was  then  covered  by  water. 
The  lands  in  the  original  survey,  as  made  in 
1S34  and  1835,  bordering  on  the  lake,  were 
meandered,  and  these  fractional  tracts  so  sold 
were  patented  by  the  United  States  to  the 
purciiassrs  thereof..  So  far  as  we  have  oc- 
casion to  decide  the  questions  in  this  record, 
we  need  refer  to  none  but  the  entries  of  Hoi- 
Irook.  De  Witt,  Egan,  and  Stephen  A.  Doue- 
las.  Douglas  had  entered  fractional  sec.  29 
f7.37  acres),  and  De  Witt  had  entered  the 
fractional  S.  W.  i  of  sec.  20  (4.63  acres). 
These  lands,  by  mesne  conveyances,  became 
Tested  in  Shedd.  Hoi  brook  entered  the  S. 
E.  fractional  i  of  sec.  19  (79.11  acres),  and 
theN.  £.  fractional  i  of  sec.  30  (28.71  acres), 
and  the  E.  part  S.  £.  fractional  ^  of  sec.  80 
(2.04  acres)  ;  and  the  title  to  the  same  passed 
by  descent  to  Gertrude  H.  Hardin,  who  also 
acquired  the  title  to  the  W.  fraction  of  the 
S.  E.  fractional  i  of  sec.  80  (25.09  acres), 
which  had  been  entered  by  William  E.  Egan. 
Sbedd  filed  his  petition  to  have  his  record 
title  established  in  the  lands  so  acquired  by 
him,  and  Mrs.  Hardin,  by  her  cross- petition, 
coueht  to  have  record  title  established  to  tbe 
lands  in  her  cross  petition  described,  which 
she  bad  acquired  as  above  stated.  The  nu- 
merous purchasers  of  lands  within  the  mean- 
dered lines  under  the  survey  of  1874,  having 
icquired  and  set  up  their  titles,  by  cross- 
petition  asked  relief  in  tbe  same  manner  as 
to  tbe  confirmation  of  their  titles.  By  the 
decree  of  the  circuit  court  of  Cook  county, 
Ml  tbe  cross- petitions  were  dismissed,  except 
that  of  Mrs.  Hardin  ;  and  tbe  court  established 
title  in  Sbedd  and  Hardin,  and  held  that  they, 
bj  riparian  rights,  acquired  title  to  the  bed 
of  the  lake,  and  took  to  its  center.  By  this 
decTee  purchasers  of  not  exceeding  153  acres 
of  land  from  the  government  acquired  title 
to  instanti,  to  the  bed  of  the  lake,  and  to 
more  than  1,100  acres  of  land  in  addition  to 
that  for  which  they  paid. 

Tbe  chief  argument  of  appellants  is  that 
the  meandered  line  in  this  case  constitutes 
the  boundary.  At  common  law  the  title  of 
t  riparian  proprietor  bounded  by  a  navi|?able 
stream  extends  only  to  high  water  mark,  and 
in  streams  not  navigable  the  rights  of  tbe 
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riparian  proprietor  extend  to  the  middle 
thread  of  the  current.  But,  at  common  law, 
arms  of  the  sea,  and  only  streams  where  the 
tide  ebbed  and  flowed,  were  deemed  naviga- 
ble, and  streams  above  tide  water,  though 
navigable  in  fact,  were  not  deemed  naviga- 
ble in  law.  Under  this  rule  of  the  common 
law  the  principle  was  applied  at  an  early- 
period  in  the  history  of  the  state,  and  held, 
with  reference  to  streams  in  and  bordering 
this  state,  that  the  riparian  proprietor  in  a 
grant  bounded  on  or  upon  the  margins  of 
rivers  or  streams,  whether  navigable  or  not, 
took  to  tbe  center  thread  of  the  stream.  Mid- 
dleton  ▼.  Pritehard,  4  111.  610,  38  Am.  Doc. 
112.  The  rule  then  announced  has  been  ad- 
hered to  in  this  state  by  many  adjudged  cases 
since  that  time.  Among  others,  we  cite 
HauekT.  TaUs,  82  111.  179;  FuUsr  v.  Dau- 
phin, 124  111.  542.  The  same  rule  is  adopted 
in  most  of  the  states,  though  others  hold, 
with  reference  to  streams  navigable  in  fact, 
tliat  the  riparian  owner  takes  only  to  ordi- 
narv  high- water  mark,  and  the  banas  between 
high  and  low  water  mark  and  the  bed  of  tbe 
river  belone  to  the  state.  As  a  result  of  the 
rule  adoptea  in  this  and  most  of  the  states  in 
reference  to  streams,  it  necessarily  followed 
that  in  a  grant  of  land  bordering  on  a  river 
which  was  meandered  for  the  purpose  of  de- 
termining quantity  in  a  fractional  tract,  the 
meander  line,  in  and  of  itself,  was  held  not  to 
be  a  boundary  line.  MiddUton  v.  Pritchard, 
supra;  Canal  TrutteM  ▼.  Haven,  10  111.  548; 
Ilouck  V.  Ja/tf^,  and  FiUUr  v.  Dauphin, 
$upra;  Walker  v.  Board  of  Public  Works,  16 
Ohio,  645:  Jone$  v.  Petiibone,  2  Wis.  308; 
Pert  Marquette  Boom  Go.  v.  Adatm,  44  Mich. 
403 ;  Kraut  v.  Crawford,  18  Iowa,  549 ;  iffier- 
lock  V.  Bainbridge,  41  Ind.  85,  18  Am.  Rep. 
302 ;  Schurmeier  v.  St.  Paul  d  P  B,  Co.  10 
Minn.  82  (Gil.  69),  88  Am.  Dec.  59;  Minto 
V.  Delaney,  7  Or.  837 ;  Benson  v.  Morrow^  61 
Mo.  345.  As  thus  construed  this  rule  ffives 
the  riparian  owner  accretions  and  islands 
forming  within  his  grant;  and  where  by 
gradual  accretions  tbe  thread  of  the  stream 
was  slowly  changed,  under  the  application 
of  the  same  rule,  bis  grant  followed  tbe  chan- 
nel, and  stil  1  went  to  the  thread  of  the  stream. 
This  rule  of  the  common  law  had  ingrafted 
on  it  this  further  principle:  Where  the 
course  of  a  stream  forming  a  boundary  is  sud- 
denljr  changed,  the  relicted  soil  remains  ac- 
cording to  its  former  bounds,  and  a  grant 
bordered  thereon  does  not  follow  to  the  thread 
of  tbe  stream,  as  in  the  new  channel.  Har- 
grave.  Tracts  de  Jure  Maris ;  Aneell,  Water- 
courses, ^  57 ;  Gould,  Waters.  ,g  159 ;  Spigener 
V.  Cooner,  8  Rich.  L.  301,  64  Am.  Dec.  755; 
Dwinel  v.  Barnard,  28  Me.  554,  48  Am.  Dec. 
507 ;  Lynch  v.  AUen,  4  Dev.  &  B.  L.  62,  32 
Am.  Dec.  671.  It  resulted  from  this  rule  of 
the  common  law  that  where  a  stream  was 
meandered  in  the  original  survey,  and  con- 
veyance made  and  price  paid  for  tbe  quantity 
within  tbe  meandered  lines,  the  grant  con- 
veyed to  the  thread  of  the  stream,  and  there- 
fore the  boundaries  of  the  land  were  not  de- 
termined by  the  meandered  line.  While  such 
is  the  rule  in  states  adopting  the  rule  of  the 
common  law,  yet  there  are  cases  where  the 
meandered  line  would  be  of  itself  the  boimd* 
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ary,  as  where  the  line  run  by  the  government 
surveyors,  by  mistake  or  fraud  in  surveying 
the  public  lands,  leaves  between  such  line 
and  the  stream  or  lake  a  considerable  body  of 
land  on  which  is  vegetation,  etc.,  above  the 
ordi  nary  stage  of  water.  In  such  case  the  sur- 
veyed land  is  all  that  is  granted  by  the  United 
States,  and  the  pntentee Is  not  a  riparian  pro- 
prietor, his  boundary  being  fixed  by  the  me- 
andered line. 

In  Fulton  v.  Frandolig,  68  Tex.  330,  a  shell 
reef,  varying  in  width  from  20  to  60  yards, 
ran  from  tlie  meandered  line  into  the  bay  for 
about  a  mile,  and  the  patentee  claimed  this 
shell  reef,  with  accretions,  on  the  ground  that 
the  meandered  line  should  yield  to  the  course 
of  the  bay ;  but  it  was  held  that,  as  the  evi- 
dence (derived  from  the  field  notis)  showed 
that  the  surveyor  in  fact  ran  across  the  shell 
reef  for  the  course  and  distance,  the  reef  was 
not  included  in  the  grant.  In  Granger  v. 
Stnart,  Woolw.  C.  C.  90.  Fed.  Cas.  No. 
6,685,  the  jury  were  instructed  as  follows: 
**The  patents  and  deeds  under  which  the  de- 
fendant claims  do  not  pass  the  title  to  the 
premises  in  question,  unless  at  the  date  of 
the  entries  on  which  they  issued  the  Rock 
river,  where  it  is  called  a  river,  and  Lake 
Koshkonong,  where  it  is  called  a  lake,  ex- 
tended to  and  bordered  upon  the  meandered 
line  which  constitutes  the  boundary  of  the 
lands  described  in  the  patents.  In  other 
words,  if,  between  the  meandered  line,  which 
by  the  government  survey  was  made  one  of 
the  boundaries  of  the  land  sold  to  Walker, 
and  the  bank  of  Rock  river  and  shore  of  Lake 
Koshkonong,  there  was  at  that  time  a  body 
of  swamp  or  waste  land  or  flats,  on  which 
timber  and  grass  grew,  and  horses  and  cattle 
could  feed,  and  hay  be  cut,  then  the  patents 
to  Walker  did  not  cover  this  laud,  but  were 
confined  to  the  actual  limit  of  said  mean- 
dered line.  On  the  other  hand  if  when  the 
entries  were  made  the  bank  of  the  river  and 
shore  of  the  lake,  at  an  ordinary  stage  of 
water,  were  where  this  meandered  line  was 
repre<>ented  by  the  United  States  survey,  and 
tlie  land  in  controversy  has  since  been  formed 
by  a  receding  of  the  water,  or  by  accretion 
to  the  shore  and  bank,  then  it  became  the  land 
of  the  defendant,  or  of  Walker,  as  the  title 
might  be  in  one  or  the  other.  If  the  first  of 
these  positions  be  found  by  vou  to  be  true, 
the  defendant  has  no  title  to  the  land.  If  the 
second  be  true,  he  has  title  to  the  addition 
made  bv  the  accretion. "  In  Lammers  v.  iV't*- 
sen,  4  Neb.  245,  in  deciding  the  case,  the 
court  says:  "Another  inquiry  involved  in 
the  consideration  of  the  case  is  as  to  what  is 
the  effect  which  a  meandered  line  purporting 
to  have  been  run  along  the  bank  of  a  stream 
may  have  in  regard  to  land  at  the  time  lying 
between  it  and  the  bank  of  the  stream,  and 
remaining  unsurveyed.  And,  in  respect  to 
this  inquiry,  I  think  it  sufiicient  to  observe 
that  as  to  public  lands  of  the  United  States, 
conceding  the  rule  to  be  well  settled  that  a 
meandered  line  bordering  on  the  bank  of  a 
stream  is  not  to  be  considered  as  the  bound- 
ary of  the  tract,  but  simply  as  defining  the 
sinuousities  of  the  banks  of  the  stream,  and 
as  a  means  of  ascertaining  the  quantity  of 
the  land  in  the  fraction  suoject  to  sale,  yet 
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the  question  whether  such  line  does  in  fact 
define  the  sinuosities  of  the  bank  of  the  strean^ 
or  not,  is  one  which  may  be  determined  by 
evidence  aliunde.     The  mere  fact  that  it  ia 
run  and  is  designated  upon  the  plats  as   a 
meandered  line,  certainly  cannot  be  conclu- 
sive in  the  matter.     To  establish  the  doctrine 
that  such  meander  line  is  conclusive,  wouhl 
estop   the   government    from    disposing   of 
lands  left  unsurveyed  between  such  line  and 
the  bank  of  the  stream,  it  would  prevent  the 
correction  of  mistakes  made  by  surveyors  iu 
such  case,  and   would  be  in  direct  conflict 
with  the  well  settled  rule  of  law  defining^ 
what  is  an  accretion  to  land.     In  Granger 
V.  Swart,  supra,  the  principle  is  enunciated 
that  if  between  the  meander  line,  by  which 
the  government  survey  was  made,  and  the 
bank' of  the  river,  there  is,  at  the  time,  a 
body  of  swamp  or  waste  lands,  or  flats,  on 
which  timber  and  grass  grew,  and  horses  and 
cattle  fed,  then  the  patents  for  the  lands  sur- 
veyed would  not  cover  this  land,  but  must 
be  confined  to  the  actual  limits  of  the  meander 
line,  and   include  no  more."     The  title  of 
defendants,  acquired  under  a  junior  survey 
to  the  lands  lying  between  the  meander  lin» 
and  the  actual  bank  was  therefore  held  good. 
In  that  case  it  was  represented  on  the  plat, 
and  the  surveyor  reported  to  tlie  department 
of  interior  that  the  meander  line  ran  at  the 
west  of  the  marsh,  and  was  along  the  line  of 
the  Missouri  river,  and  the  intervening  1,000 
acres  between  the  real  bank  of  the  river  and 
the  meander  line  was  riavigable  water.     The 
line,  as  made,  was  mistakenly  run,  and  the 
surveyor  omitted   this  large  tract  from  hi-s 
survey,  and  it  .was  subsequently  surveyed 
and  sold.       In  Glejin  v.  Jeffrey.  75  Iowa,  20. 
a  tract  was  situated  on  the  east  bank  of  the 
Missouri  river,  the  facts  bein^  similar  to 
those  in  Lammers  v.  Nishen,  stipi-a,  and  tht* 
trial  court  instructed  the  jury :    "  Under  thi» 
evidence,  you  are  instructed  that  the  plain- 
tiff has  failed  to  show  title  in  himself  to  the 
land  claimed  by  the  defendant.     The  plat; 
and  field  notes  introduced  herein  show  that 
lot  8  was  surveyed  and  platted  and  located 
upon  the  north  side  of  certain  water,  which 
was  at  the  time  of  the  survey  supposed  to  be 
the  Missouri  river.     It  is  shown  by  the  Ad- 
kins  survey,  and  other  evidence  in  the  case, 
that  lot  8  ran,  not  to  the  Missouri  river,  but 
to  the  waters  of  a  certain  bayou,  and  that  be- 
yond this  bayou,  and  between  it  and  the  Mis- 
souri river  was  other  land, — the  land  claimed 
by  the  defendant.     The  evidence  shows  that 
the  land  between  this  bayou  and  the  river  was 
not  surveyed.     .     .     .     The  land  in  contro-' 
versy  is  lot  8  in  sec.  18.  T.  etc.,  and  the 
plaintiff  introduced  evidence  showing  title 
in  himself  from  the  government.     The  only 
controversy  is  whether  the  lot  as  describecl 
extended  to  the  Missouri  river."     In  com- 
menting on   that  instruction  it  was  held  : 
**The  evidence  warranted  the  court  in  giving 
the  instruction  it  did.     There  was  no  contro- 
versy as  to  the  facts.     It  is  true  that  the  gov- 
ernment plat  and  field  notes  described  the 
meander  line  as  being  at  the  Missouri  river, 
and  therefore  it  is  claimed  that  lot  8  extended 
to  the  river.      In  fact,  however,  instead  or 
running  the  meander  line  along  the  river,  it 
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was  run  along  the  Imyou,  some  distance  from 
the  river.  The  land  in  question  cannot  be 
re^rded  as  an  accretion,  but  existed  as  it 
DOW  does  when  tbe  survey  was  made.  The 
court  rightly  directed  tbe  jury  to  find  for  the 
defendant.  Tbe  land  never  was  in  fact  sur- 
veyed by  tbe  government,  and  never  sold  or 
coDvcyed  to  tbe  plaintiff." 

Iq  Bissell  V.  FUtc^ier,  19  Neb.  726,  the  plat 
and  patent  to  plaintiff  showed  lot  8  to  con- 
tain 52. 00  acres,  and  to  run  north  to  tbe  Re- 
publican  river.      Defendant  claimed  lots  6 
and  7,  which  in  fact  was  land  between  tbe 
river,  and  where  the  plat  showed  the  bank 
to  be.     The  court  says :    **  Tbe  contention  of 
tbe  plaintiff  is,  that  lot  8  extends  to  tbe  river ; 
and  notwithstanding  the  fact  that  lot  3  con- 
tains all  the  land  the  plaintiff  purchased  and 
paid  for,  and  the  effect  of  the  extension  of 
tbe  line  would  be  to  give  him  about  117  acres 
of  land  to  which  be  seems  to  bave  no  equita- 
ble right,  still  he  contends  tbe  law  declares 
tbe  land   to  be  his."     Upon  a  rehearing  of 
this  case  (27  Neb.  682) .  tbe  court  further  said  : 
** There  is  no  proof  whatever  that  the  land 
claimed  by  the  plaintiff  is  an  accretion  to  lot 
8.    In  fact,  all  the  proof  tends  to  sliow  that 
it  is  not.      Tbe  defendants  have  purchased 
their  land. as  part  of  the  public  domain, from 
the  United  States,  and  it  would  be  rank  in- 
justice to  rob  them  of  their  property  and  give 
it  to  tlie  plaintiff,  who  is  already  in  posses- 
sion of  all  of  the  land  that  be  purchased  and 
the  government  sold  to  him."     In  James  v. 
Himell,  41  Ohio  St.  696,  the  court  refused  to 
extend  a  meander  line  across  a  space  desig- 
nated as  impassable  marsh  and  water,  so  as 
to  include  two  islands,  one  containing  about 
36  acres,  and  tlie  other  18  acres,  but  confined 
the  boundary  to  the  meander  line.     The  com- 
puted'acres  in  the  grants  did  not  include  ei- 
ther the  marsli,  water,  or  islands.     In  Shoe- 
nuiker  ▼.  liatcJiy  13  Nev.  261,  tbe  court  said- 
*'To  determine  whether  a  bar  or  island  is 
part  of  the  land  on  either  side  of  •a  stream, 
account  must  be  taken  in  every  case  of  a  va- 
riety of  circumstances,  such  as  the  relative 
size  and  permanence  of  tbe  cliannels,  the  size 
of  the  island  compared  with  the  size  of  the 
stream,  and  tbe  conformity  or  divergence  of 
course   between   the   meander  line  and  tbe 
main  channel.      It  is  a  question  of  fact,  to 
be  determined  from  all  tbe  surrounding  cir- 
cumstances, whether  the  land  between  the 
meander   line  and  the  shore  of  the  lake  or 
water  course  is  included  in  the  survey."    In 
Martin  v.  CaWtn.  19  Wis.  454,  88  Am.  Dec. 
696,  there  was  a  mistake  in  the  original  sur- 
vey and  meandering  of  Rock  river,  so  that 
there  was  more  land  than  the  survey  called 
for  by  the  field  notes.    It  was  held  that  where 
there  is  a  mistake  in  tbe  government  survey 
of  a  fractional  lot,  so  that  eitlier  the  line  of 
a  meandered  stream,  or  a  quarter -section  line 
{both  of  which  were  called  for  by  the  survey 
as  constituting  the  line),  must  be  abandoned, 
the  quarter- section  line  should  be  adhered 
to,  as  tbe  more  certain  call. 

The  decision  of  these  cases  is  based  on  sound 
reasoning,  and  on  equitable  rules  as  to  prop- 
erty riirhts.  To  each  person  is  given  all  he 
purchased,  but  not  a  quantity  that  would  be 
inequitable  or  unjust  as  against  the  govern- 
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ment.  Nor  are  these  cases  in  conflict  with 
the  decisions  in  this  state  on  that  class  of 
questions.  In  MiddUton  v.  Pritc/iard,  4  111. 
510,  38  Am.  Dec.  112.  there  was  a  long  slough 
running  between  a  small  island  or  peninsula 
and  tbe  mainland,  in  which  the  river  (Mis- 
sissippi) flowed  two  or  three  months  in  the 
year.  The  meander  line  ran  along  this  slough 
on  the  mainland,  and  20  or  25  feet  up  from 
'the  channel  of  the  slough,  in  high  water, — 
tbe  eastern  boundary  of  this  slough  forming, 
therefore,  tbe  eastern  boundary  of  tbe  river, — 
and  the  boundary  was  carried  beyond  tbe 
meander  line  to  this  bank  of  the  river.  The 
owner's  land  thus  bordering  on  the  river, 
and  going  to  the  center  thereof,  he  was  en- 
titled to  the  island  in  controversy.  In  Canai 
Trmtees  v.  Raven,  10  111.  651,  the  divergence 
between  the  meander  line  and  the  river  line 
is  not  disclosed.  In  Eaitek  v.  Tates,  82  111. 
179.  the  strip  of  land  between  tbe  meander 
line  and  the  natural  boundary  (Mississippi 
riv^r)  varied  in  width  from  i  of  a  rod  to  3 
rods,  and  contained,  in  all,  4  or  5  acres.  In 
FiiUej'  V.  Dauphin,  124  111.  542,  the  land  in 
controversy  was  an  island  in  the  Mississippi 
river,  of  5  acres,  which  was  held  to  pass  un- 
der a  patent  of  about  23  acres  on  the  main- 
land. In  this  case  there  does  not  appear  to 
have  been  any  divergence  between  the  pieao- 
der  line  and  the  natural  bQundary  of  the 
Mississippi  river.  St.  Paul  db  P.  It.  Co.  v. 
Schurmeier,  74  U.  S.  7  Wall.  272,  19  L.  ed. 
74,  is,  in  its  facts,  similar  to  MiddleUm  v. 
Pntchard,  supra.  The  main  body  of  the  land 
contained  9.28  acres;  the  parcel  in  dispute, 
2. 78  acres.  The  latter  was  a  narrow  stri  p  of 
lowland,  constituting  a  bar  or  island  about 
90  feet  wide  in  its  extreme  width,  and  160 
feet  long,  extending  along  the  meauder  line. 
From  tliese  cases  it  would  follow  that  the 
construction  of  the  grant  would  be :  Where 
a  narrow  strip  of  land  lies  between  the  me- 
ander line  and  the  natural  boundary,  as  a 
stream  or  river,  and  its  proportions  are  much 
smaller  than  the  land  granted,  it  would  be 
included  in  the  grant,  and  the  center  of  the 
stream  or  river  would  be  the  boundary,  un- 
less a  different  intention  was  manifested  by 
the  terms  used.  VViiere  the  hind  outside  the 
meander  line  is  so  grossly  in  excess  of  that 
sold  tliat  it  is  apparent  that  there  is  fraud 
or  mistake  in  tbe  survey,  tbe  meander  line 
would  be  the  boundary.  In  Mitchell  v.  SmaU, 
140  U.  S.  406,  35  L.  ed.  442,  it  was  said: 
**  We  do  not  mean  to  say  that  in  running  a 
pretended  meander  line  the  surveyor  may  not 
mal<e  a  plain  and  obvious  mistake,  or  be 
guilty  of  a  palpable  fraud  ;  in  which  case  tbe 
government  would  have  tbe  right  to  recall 
the  survey,  and  have  it  corrected  by  the 
courts,  or  in  some  other  way.  Cases  have 
happened  in  which,  by  mistake,  tbe  meander 
line  described  by  a  surveyor  in  the  field  notes 
of  his  survey  did  not  approach  the  water  line 
intended  to  be  portrayed.  Such  mistakes,' of 
course,  do  not  bind  tbe  government.  Nor  do 
we  mean  to  say  that,  in  granting  lands  bor- 
dering on  a  non- navigable  lake  or  stream, 
the  authorities  might  not  formally,  by  ex- 
press words,  have  limited  the  granted  prem- 
ises to  the  water's  edge,  and  reserved  the 
right  to  survey  and  grant  out  the  lake  or  river 
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bottom  to  other  parties.  But,  since  the  grant 
to  the  respective  states  of  all  swamp  and 
overflowed  lands  therein,  this  cannot  be 
done. " 

From  these  cases  it  will  be  seen  if  there  is 
such  a  mistake,  by  the  omission  of  lands  in 
a  survey  between  the  meander  line  and  the 
water,  that  the  proportion  to  that  sold  is 
great,  it  may  be  corrected  by  a  resurvey.  In 
the  case  here  before  the  court,  the  field  notest 
show  that  the  running  of  the  meander  line 
was  across  the  ridge,  and  at  both  the  south 
and  north  sides  of  the  lake.  There  was  not 
such  an  omission  of  land  from  the  survey  that 
It  is  apparent  a  mistake  was  made,  nor  is 
there  in  the  survey  any  evidence  of  fraud  in 
the  manner  in  which  it  was  done.  Whether 
a  riparian  proprietor  on  a  lake  takes  the  bed 
of  the  lake,  is  a  question  on  which  the  de- 
cisions of  the  different  states  are  conflicting. 
While  the  riparian  proprietor  takes  to  the 
center  of  a  stream,  the  stream  will  still  exist, 
notwithstanding  changes  bv  accretion,  etc. 
The  same  reason  for  the  rule  does  not  exist 
where  land  borders  on  a  lake,  as  by  recession 
of  the  water  the  bed  of  the  lake  mav  become 
dry  land,  and  the  lake  cease  to  exist.  The 
grant  of  land  on  a  lake  would,  on  the  instant 
of  the  grant,  be  a  conveyance  to  the  center 
of  the  lake  if  the  same  rule  existed  as  with 
reference  to  rivers.  The  determination  of 
boundary  lines  to  the  center  of  the  river  is 
not  attendant  with  any  serious  difficulty. 
But  the  irregular  borders  of  a  ]ak&  would  ren- 
der the  determination  of  lines  in  the  bed  of 
the  lake,  between  riparian  proprietors,  of  al- 
most impossible  solution.  This,  as  well  as 
the  injustice  of  holding  that  the  purchaser 
of  a  small  rim  of  tlie  iBke,  consisting  of  but 
a  few  acres,  would  at  once  become  the  owner 
of  thousands  of  acres  of  a  non-navigable  lake, 
has  caused  many  courts  to  hold  that  the  ri- 
parian proprietor  takes  only  to  the  water's 
edge.  As  declaring  this  rule,  we  cite  the 
foflowing  cdses,  among  others : 

In  State  v.  Oilmanton,  9  N.  H.  461,  the 
question  involved  being  the  boundary  of  a 
town,  the  court  said :  **  The  rule  for  the  con- 
struction of  grants  bounding  on  rivers  is: 
.  .  .  where  a  grant  is  made  extending  to  a 
river,  and  bounding  upon  it,  the  center  of  the 
stream  is  the  line  of  the  boundary,  if  there  is 
no  limitation  in  the  terms  of  the  grant  itself. 
But  in  relation  to  grants  bounding  on  ponds, 
lakes,  or  other  bodies  of  standing  fresh  water, 
that  principle  does  not  apply,  but  the  grant 
extends  only  to  the  water's  edji^e."  In  Mar- 
iner V.  ScJiulte,  18  Wis.  692,  the  court  ap- 
proved the  instruction  of  the  inferior  court, 
which  directed  that  in  a  grant  of  land  bor- 
dering upon  a  pond  the  title  did  not  extend 
l)eyond  the  natural  shore.  In  Diedric/i  v. 
NorthweHem  U,  R,  Co.  42  Wis.  248,  24  Am. 
Rep.  899,  the  court  says:  ^The  rule  that 
the  title  of  the  riparian  owner  upon  a  natural 
lake  or  pond  does  not  extend  beyond  the  nat- 
ural shore  appears  to  be  very  generally,  al- 
most universally,  recognized,  and  is  dis- 
cussed by  Cole,  Gh.  «!.,  in  Delaplains  v. 
Chicago  «*  iV.  W.  R  Co,  43  Wis.  214,  24 
Am.  Rep.  886.  It  is  unnecessarv  to  repeat 
here  what  is  there  said,  and  in  which  we  all 
concur.     Indeed,  the  position  was  aflSrmed  in 
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this  court  as  far  back  as  Mariner  t.  Sehulte^ 
18  Wis.  692."    In  FUtcfier  v.  I^ielpe,  28  Vt. 
257,  the  court,  on  the  question  of  boundary, 
said  :    **  Where  land  is  sold  and  bounded  ock- 
a  river  or  stream  of  water  above  tide  water, 
the  grant  extends  to  the  middle  of  the  chan- 
nel or  thread  of  the  stream.     That  is  the  legal 
effect  of  the  conveyance,  and  cannot  be  varied 
orcontrolledby  parol  testimony.     ...     A. 
different  rule  prevails  where  land  is  conveyed 
bounded  on  large  natural  ponds  or  lakes ;  in 
such  case,  the  grant  extends  to  the  water 's- 
edge,  or  if    .     .     .     the  lake  or  pond  hav& 
a  definite  low- water  line,  the  grant  will  ex- 
tend to  low- water  mark.*'    In  the  case  of 
Bradley  v.    Rice,  18  Me.  201,  29  Am.  Dec. 
501,  the  court  says :      ''It  is  true  that  where- 
land  is  bounded  on  a  river  or  stream,  where- 
the  tide  does  not  ebb  and  fiow,  the  owner's 
title  by  construction  of  law,  extends  to  the 
centre  or  thread  of  the  stream.     But  Flying- 
pond  is  not  a  river  or  stream.     No  case  has- 
been  cited,  nor  have  we  found  any,  where- 
that  rule  of  construction  has  been  extended 
to  a  pond  or  lake.     .     .     .     Had  the  land 
been  bounded  upon  a  river  or  stream  or  upoi^ 
an  artificial  pond  created  by  expanding  a. 
stream  by  means  of  a  dam,  the  riparian  pro- 
prietor would  go  to  the  thread  of  the  stream. 
This  is  law  veil  settled  and  understood.    But 
it  has  not  been  so  settled    with  regard   to 
ponds  and  lakes.     Nor  are  we  aware  that  there 
can  be  one  construction  for  small  ponds  or 
lakes,  and  another  for  large  ones. "    The  same 
principle  is  recognized  in  RobinionY.  White, 
42  Me.  209 ;  Neleon  v.  Butterfield,  21  Me.  220  ;. 
Wood  V.  Kelley,  80  Me.  47 ;  Mansur  v.  Blake^ 
62  Me.  88. 

In  Kanouse  v.  Slockbower  (1891)  48  N.  J. 
Eq.  42,  the  court  was  called  upon  to  decide 
whether  a  devise  of  land  bounded  by  a  mar- 
gin of  the  lake  carried  the  devise  to  the  cen- 
^r  of  the  lake,  or  whether  the  lake  bed 
passed  to  the  residuary  devisees,  and  the  court; 
held :  ^'Tbe  law  is  well  settled  that  a  grant 
of  land  bounded  upon  or  alone  a  river,  above 
tide  water,  carries  the  title  of  the  grantee  to 
the  center  of  the  stream,  if  the  title  of  the 
grantor  extends  that  far,  unless  the  terms  of 
the  grant  show  that  it  was  the  intention  of 
the  parties  that  the  grantee's  title  should  not 
extend  to  that  point.  But  this  doctrine  has- 
not  .  .  .  been  held  to  apply  to  grants  of 
land  abutting  upon  fresh- water  lakes  and 
ponds."  Angel  1,  Watercourses,  §41,  says: 
^When  land  is  conveyed  bounding  upon  )^ 
lake  or  pond,  if  it  is  a  natural  pond,  the 

frant  extends  only  to  the  water's  edge.**  \vl 
hdiana  v.  Milk,  11  Fed.  Rep.  389,  Judge 
Gresham  said  "*  that  while  a  general  grant  of 
land  on  a  river  or  stream  non- navigable,  ex- 
tends the  line  of  the  grantee  to  the  middle  or 
thread  of  the  current,  a  grant  to  a  natural 
pond  or  lake  extends  only  to  the  water's 
edge,**  and  thus  stated  the  difficulties  of  the 
contrary  rule  :  ^Non- navigable  streams  are 
usually  narrow,  and  the  lines  of  riparian 
owners  can  be  extended  into  them  at  right 
anerles  without  interference  or  confusion,  and 
without  serious  injustice  to  anyone.  It  wa» 
therefore  natural,  when  such  streams  were 
called  for  as  boundaries,  to  hold  that  the  real 
line  between  opposite  shore  owners  was  tb» 
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thread  of  the  current.    The  rights  of  the  ri- 
ptfian  proprietors  in  the  bed  of  the  stream, 
and  in  ihe  stream  Itself,  were  thus  clearly 
defined.     But  when  this  rule  is  attempted  to 
be  applied  to  lakes  and  ponds,  practical  dif- 
ficulties are  encountered.     They  have  no  cur- 
rent,  and,   being  more  or  less  circular,  it 
would  hardly  be  possible  to  run  the  bound- 
ary lines  beyond  the  water's  edge,  so  as  to 
define  the  rights  of  shore  owners  in  the  beds. 
Beaver  lake  is  7^  miles  east  and  west,  and 
less  than  5  miles  north  and  south.     Extend- 
ing the  aide  and  end  lines  into  the  lake,  there 
being  no  current,  when  would  they  meet? 
This  rule  is  applicable,  if  at  all,  whether 
there  be  one  or  more  riparian   proprietors. 
.    .*    .     It  would  be  unfair  and  unjust  to  al- 
low a  party  to  claim  and  hold  against  his 
grantor  the  bed  of  a  lake  containing  thous- 
ands of  acres,  solely  on  the  ground  that  he 
had  bought  and  paid  for  the  small  surround- 
ing fractional  tracts,— the  mere  rim."    In 
GuU  ▼.  Fuker^  65  Mich.  4J,  the  court  held 
that  the  grantee  of  land  bordering  upon  a 
non- navigable  lake  did  not  stop  at  the  water's 
edge,  but  that  he  might  take  so  much  of  the 
bed  of  the  lake  as  was  required  to  fill  out 
the  section  or  quarter  section  of  which  he 
owned  a  fraction,  and  that  his  common- law 
right  was  limited  by  the  sectional  lines  of 
his  survey.      In  that  case  such  extension  of 
lines  absorbed  the  entire  lake,  but  the  court 
does  not  clearly  Indicate  what  should  be  done 
if  the  body  of  water  was  so  large  that  the 
lines  of  the  granted  section  or  quarter  sec- 
tion would  not  embrace  the  whole  lake  bot- 
tom.    In  SUmer  v.  Bice,  121  Ind.  51,  6  L.  R. 
A.  387,  the  court  also  held  the  grant  not  lim- 
ited by  the  water's  edge,  and  the  Glute  Com 
is  followed,  with  the  result  of  absorbing  all 
the  lake  bed  by  the  extension  of  sectional 
Hoes.      The  court  said:     **It  is  contended 
that  the  riparian  owner  bordering  on  a  non- 
navigable  lake  like  a  river  takes  to  the  thread 
or  center  of  the  lake.    This  rule  ifl  impracti- 
cable when  applied  to  lakes.      Suppose  the 
lake  to  be  round  or  nearly  so,  with  riparian 
owners,    as  there   would  be,  on  the  north. 
Bouth,  east,  and  west  of  it ;  this  rule  could 
not  be  applied.     .     .     .     Where  the  body  of 
water  is  a  running  stream,  beinff  a  narrow 
rivulet  at  its  head,  and  growing  larger  and 
widening  until  it  enters  into  another  stream 
still  larger,  or  where  it  is  a  lone,  nanow 
body  of  water,  there  is-  no  trouble  In  apply- 
ing this  doctrine ;  but  where  the  body  of 
water  is  surrounded  by  land,  and  is  almost 
circular  in  form,  covering  a  quarter  or  half 
section  or  more  of  land,  with  riparian  own- 
ers on  either  side,  we  cannot  say  that  the 
owners  on  the  east  and  the  west  would  take 
to  the  exclusion  of  those  upon  the  north  and 
south,  nor  tiee  ver»a;  nor  would  it  do,  as  it 
seems  to  us,  to  apply  a  doctrine  that  would 
require  the  running  of  diagonal   lines  be- 
tween the  various  owners,  each  reaching  to 
the  center  of  the  lake."    The  court  also  says 
that  the  section  lines  could  not  be  passed 
when  the  lake  is  so  large  that  the  extension 
of  those  lines  would  not  absorb  it.      To  the 
same  effect  are  Hodge*  v.   Williams,  95  N.  C. 
331,  59  Am.  Rep.  242 ;  State  v.  Portsmouth 
«Sftp.  Bank,  106  Ind.  435 ;  Waterman  v.  John- 
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son,  18  Pick.  261 ;  West  Boxbury  v.  Stoddard, 
7  Allen,  158 ;  by  the  supreme  court  of  Iowa» 
^otes  V.    Collins   (Iowa)    26  L.  R.  A.  609. 
To  the  same  effect  many  other  cases  could  be- 
clted. 

The  question  was  before  this  cuurt,  in  ref- 
erence to  a  grant  of  land  bounded  on  Laks 
Michigan,  in  Seaman  v.  Smith,  24  111.  521, 
in  which  it  was  said  :    "The  great  bodies  of 
water,  having  no  currents,  like  rivers  and 
other  running  streams,   cannot   present  the 
same  reasons  why  the  boundary  should  be 
extended  beyond  the  water's  edge,  where  it 
is  ordinarily  found,  that  apply  to  running 
bodies  of  water.      Where  such  streams  are 
called  for  as  a  boundary,  the  thread  of  the 
current  is  held  to  be  the  line  from  each  side. 
Such  a  rule  could  not,  for  the  want  of  a  cur- 
rent, be  adopted  in  this  case.     It  would  not 
be  sanctioned  either  by  analogy  to  the  rule 
or  by  reason.     And  if  the  outer  edge  of  the 
water  be  passed,  owing  to  the  approximation 
of  these  bodies  to  a  circular  shape,  it  would 
be  found  exceedingly  difBcult,  if  not  im- 
possible  to  ascertain   where  the  boundary 
should  be  fixed,  or  the  shape  it  should  as- 
sume. "    In  Trustees  of  Schools  v.  SeJiroU,  12(V 
111.  509,  60  Am.  Rep.  575,  it  was  held  :    "It 
is  equally  well  settled  that  grants  of  land 
bounded  on  streams  or  rivers  above  tide  wa- 
ter, carrying  the  exclusive  right  and  title  of 
the  grantee  to  the  center  of  the  stream,  usqu& 
ad  fllum  agues,  subject  to  the  easement   of 
navigation  in  streams  navigable  in  fact,  un- 
less the  terms  of  the  grant  clearly  denote  the 
intention  to  stop  at  the  edge  or  marsln  of 
the  stream.     .     .     .     But  an  entirely  differ- 
ent rule  applies  when   land   is  conveyed, 
bounded  along  or  upon  a  natural  lake  or 
pond.     In  such  case  the  grant  extends  only 
to  the  water's  edge." 

These  principles,  as  enumerated  in  the  two 
cases  cited  in  this  state,  are  based  on  the 
principles  of  the  common  law,  as  we  under-  ' 
stand  it,  and  as  it  has  been  held  by  courts 
of  various  states.    It  is  ur^ed,  however,  that 
the  decisions  of  the  New  England  states  are 
based  on  colonial  ordinances  of  1641  and  1647. 
The  Massachusetts  colony,  by  an  ordinance 
of  1641,  provided  that  great  ponds  contain- 
ing more  than  10  acres  of  land  should  be  free 
for  fishing  and  fowling ;  and  by  the  amend- 
ment thereto  of  1646,  towns  were  prohibited 
from  granting  away  great  ponds.     All   the 
New  England  states  whose  opinions  hold  as 
we  do,  were  not,  however,  subject  to  the  or- 
dinances of  Massachusetts  Bay  colony.    The 
principle  that  the  riparian  owner  takes  to 
the  center  of  the  bed  of  a  non* navigable  lake 
is  sustained  in  Lemheck  v.  Nye,  47  Ohio  St. 
386,  8  L.  R.  A.  578 :  Smith  v.  BoeJtester,  9^ 
N.    Y.   468,  44  Am.    Rep.   898;    Warren  v. 
Chambers,  25  Ark.    120,  91  Am.    Dec.   588, 
and  by  the  supreme  court  of  Minnesota,  in 
Lampreys.  Metcalf,  52  Minn.  181,  18  L.  R.  A. 
670.     Many  other  cases  might  be  cited  sus- 
taining the  same  view.     The  same  rule  is 
held  bv  the  Supreme  Court  of  the  United 
States  in  Hardin  v.  Jordan,  140  U.  8.  371, 
35  L.   ed.  428.      From  the  fact  that  so  few 
lakes  existed  in  Great  Britain,  no  question 
of  the  right  of  the  riparian  proprietor  to  the 
bed  of  the  lake  was  there  claimed  to  be  pre> 
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rented  until  1878,  where  the  case  of  BrUtow 
y.  Gormiean,  L.  R.  3  App.  Cas.  641,  relac- 
log  to  LougU  Neagh,  in  the  north  of  Ireland, 
was  before  the  Houso  of  Lords.     There  the 
plaintiff  sued  the  defendant  in  trespass,  for 
fishing  in  the  lake,  and  deraigned  title  from 
the  Crown  by  a  grant  in  the  time  of  Charles 
II.  of  all  fishing  in  that  body  of  water.     It 
was  held  the  Crown  had  no  right,  in  such 
waters,  to  make  such  grant,  as  against  the 
Tights  of  riparian  owners  or  others.      This 
-decision,  from  the  high  authority  from  which 
it  originates,  is  deserving  of  the  greatest 
consideration.      It  is  not  of  that  controlling 
Authority  as  to  what  is  the  common  law  which 
it  would  have  been  if  made  before  the  or- 
ganization of  our  government.      Nor  do  we 
believe  this  decision  can  be  said  to  determine 
riparian  rights  as  taking  the  bed  of  the  lake. 
The  large  fresh -water  lakes  in  and  border- 
ing this  stale  present  conditions  wholly  un- 
provided for  by  the  common  law  of  England, 
•and  the  law  of  boundary,  as  applied  to  rivers, 
is  inapplicable  to  such  lakes.     A  principle 
•applied  to  a  large  lake  is,  as  a  principle,  ap- 
plicable to  a  smaller  one,  this  principle  ap- 
plying to  such  aA  are  meandered  in  the  origi- 
nal survey.       Where,  however,  such  small 
lakes  are  not  meandered,  but  are  of  a  size 
that  they  are  included  within  the  corners  of 
a  survey,  then  a  different  condition  exists, 
«nd  they  would  be  included  in  a  grant  of 
the  land.     The  case  of  Beckman  v.  Kreatner, 
48  111.  447,  92  Am.  Dec.  146,  where  a  small 
lake  existed,    and   the  riparian   proprietor 
•owned  on  both  sides,  a  trespasser  entered  on 
the  lake,  and  seined  for  fish,  disregarding 
the  objections  of  the  riparian  owner.     The 
riparian  proprietor  brought  an  action  of  tres- 
pass, and  it  was  held  that  he  could  recover. 
Whether  the  lake  was  meandered  in  the  origi- 
.  nal  survey,  or   included  within  the  corners 
of  a  subdivision,  is  not  shown.      Neither 
•does  it  appear  whether  it  was  a  lake  proper, 
or  a  mere  widening  uf  a  stream  with  a  cur- 
rent therein.      If  the  latter,  or  a  lake  not 
meandered  and  included  within  the  corners 
of  a  survey,  then  the  riparian  proprietor  took 
its  bed. 

These  cases  cited  are  the  only  decisions 
with  reference  to  boundary  or  riparian  own- 
-ership  of  lakes  which  have  heretofore  been 
before  this  court,  and  there  is  no  conflict 
therein,  and  no  reason  exists  why  we  should 
change  the  rule  therein  announced.  On  the 
contrary,  aside  from  the  principle  of  atare 
dedH&,  we  should  adhere  to  that  rule.  The 
policy  of  the  state,  of  recent  years,  has  been 
to  stock  its  waters,  both  streams  and  lakes, 
with  fish,  as  a  means  of  giving  cheap  and 
valuable  food  to  her  citizens;  and,  with  this 
purpose,  regular  appropriations  and  expend- 
itures are  made,  if  we  depart  from  the  rea- 
sonable rule  we  have  established,  the  small 
non-navigable  lakes  would  become  the  pri- 
vate waters  of  riparian  owners,  pertinent  to 
their  lands,  with  exclusive  rights  thereon 
as  to  boating,  fishing,  and  the  like,  from 
which  the  body  of  the  people  would  be  ex- 
cluded, a  principle  inconsistent  with  and  not 
suitedtothecondition  of  our  people,  norcalled 
for  as  a  rule  of  law.  The  Supreme  Court 
of  the  United  States,  by  a  divided  court,  in  | 
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Hardin  t.  Jordan,  mpra,  and  MitckeU  ▼. 
8maU,  140  U.  S.  406.  85  L.  ed.  442,  has 
sought  to  apply  the  same  rule  to  lakes  as  tc 
streams,  and  follows  Bri$totD  t.  Gormican, 
supra,  as  announcing  such  to  be  the  commoa- 
law  rule,  and  declined  to  recognize  Trtuttee* 
of  Sc/iooU  V.  ScItroU  as  the  law  of  Illinois. 
We  yet,  notwithstanding  the  high  respect  we 
owe  that  august  tribunal,  hold  the  common 
law  to  be  as  we  have  heretofore  announced 
it, — a  view  taken  in  the  opinion  of  the  dis- 
senting minority  in  those  two  cases,  and  with 
which  the  views  of  many  able  courts  in  dif- 
ferent states  concur. 

It  now   becomes  necessary  to   determine 
whether  the  lake  bed  passed  to  the  state  under 
the  swamp- land  act.    Prior  to  1850  there  were 
many  lakes,  similar  to  these  in  this  record 
referred  to,  in  many  of  the  states,  which  in- 
duced the  passage  of  the  swamp-land  act, 
with  the  amendments.     The  decisions  of  the 
various  state  courts  on  the  construction  of 
that  act  have  not  been  accordant.     In  the  Su- 
preme Court  of  the  United  States,  in  Ilan- 
nibal  db  JSC,  J,  R,  Co.  v.  JSmith,  76  U.  8.  9 
Wall.  95,  19  L.  ed.  599,  it  was  held  that  the 
right  of  the  state  to  swamp  and  uvcrflowed 
lands  did  not  depend  on  the  action  of  the  sec- 
retary of  the  interior  in  making  lists  of  them, 
and  oral  evidence  in  a  court  of  justice,  show- 
ing lands  to  be  swamp  lands,  could  be  re- 
oefved,  which  would  exclude  them  from  pass- 
ine  under  a  grant  from  which  they   were 
excepted.     In  French  v.  F\/an,  98  U.  8.  169. 
28  L.  ed.  812,  it  was   held    that  by  the  2d 
section  of  that  act  the  power  and  duty  de- 
volved upon  the  secretary  of  the  interior,  as 
the  head  of  the  department  which  adminis- 
tered the  affairs  of  the  public  lands,  of  de- 
termining what  lands  were  of  the  description 
granted  by  the  act,  and  made  his  office  the 
tribunal  whose  decision  was  to  control  tbat 
question.     In  Ehrfiardt  v.  Hogaboam,  115  U. 
S.  67,  29  L.  ed.  846,  parol  evidence  was  held 
inadmissible  to  show  that  certain  land  pat- 
ented under  that  act  was  not  swamp  land. 
In  Martin  v.  Markn,  97  U.  8.  845,  24  L.  ed. 
940,  it  was  held  that  it   would  have  been 
probably  necessary,  to  support  a  title  under 
that  act,  to  prove  that  the  list  was  on  file 
with  the  commissioner.     The  great  weight  of 
authority  is  that  the  grant  mo^e  by  that  act 
operated  in  prmsenii.     From  a  consideration 
of  the  opinions  of  that  court,  it  appears  tliat, 
while  the  act  operated 4is  a  grant  in pr<rsenti, 
it  was  a  question  for  the  decision  of  the  sec- 
retary of  the  interior  whether  a  particular 
tract  was  swamp  land,  and  his  decision,  when 
once  made,  was  final  and  conclusive,  and  it 
is  sufficient  if  lands  have  been  selected  as 
within  the  act,  and  when  eo  selected  the  title 
relates  to  the  passage  of  the  act.     If  the  sec- 
retary has  not  designated  any  tract  as  swamp 
lands  within  a  state,  and  neglects  and  refuses 
to  act.  and  has  not  decided  to  the  contrary, 
then  it  may  be  shown  by  parol,  in  behalf  of 
the  state,   or  one  claiming  thereunder,    as 
against  wrongful  claimants,  that  a  particular 
tract  is  of  the  character  included  within  the 
act.     There  is  no  means  by  which  the  secre- 
tary of  the  interior  may  be  compelled  to  act. 
French  v.  Fpan,  supra;  Oaines  v.  Tftompson, 
74  U.  S.  7  Wall.  847.    19  L.    ed.   62 ;  Ow. 
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UniUd  SiaUM,  v.  McGarrdkan,  76  U.  8.  9 
Wall.  298.  19  L.  cd.  679 ;  Litehjfteld  v.  Rich- 
ards, 76  U.  S.  9  Wall.  575,  19  L.  ed.  681. 
After  the  survey  of  1874  the  record  shows 
that  at  a  hearing  held  under  tbe  supervision 
of  tbe  general  land  office  of  tbe  department  of 
tbe  interior,  about  tbe  time  of  tbe  survey 
of  1874,  the  state  of  Illinois  and  tbe  county 
of  Cook — the  swamp  lands  of  Illinois  bav- 
iog  been  conveyefl  by  tbe  state  to  the  counties 
by  act  of  June  22,  1853,  claimed  these  lands 
in  cootroversy  as  swamp  lands.  But  this 
claim  was  rejected,  and  the  survey  of  1874 
approved,  upon  appeal  to  the  secretary  of 
the  interior.  Since  that  determination  of 
ibat  question  these  lands  so  surveyed  have 
been  taxed  for  state  and  county  purposes.  It 
appears  from  tbe  evidence  tbat  tbe  bearing 
by  the  officers  of  the  land  department  was 
had  oo  questions  of  fact.  Tbe  determina- 
tions of  these  officers  are  conclusive  on  tbe 
parties  to  such  proceeding,  except  in  a  direct 
proceeding.  JohnMUY.  TcyxmUy,  80  U.  S.  13 
Wall.  72,  20  L.  ed.  483;  Warren  v.  Van 
Pnint,  86  U.  8.  19  Wall.  646.  22  L.  ed.  219; 
Sf,^Ui/  v.  Covfan,  91  U.  S.  330.  23  L.  ed. 
4*24 :  Marqiuz  v.  FrMfie,  101  U.  S.  473,  25  L. 
«1.  80O ;  Qiiinhif  v.  Conlan,  104  U.  S.  420.  26 
L  ed.  800:  Steel  v.  St.  Louin  Smelt,  dt  Ref. 
Co.  106  D.  8.  447.  27  L.  ed.  226;  Cragin  v. 
Vovell,  128  U.  8.  691,  82  L.  ed.  566.  In  the 
latter  case  it  was  also  held  tbat  wiicn  a  sur- 
vey had  been  made  und  approved  by  tbe  gov- 
ernment, with  plats,  maps,  tield  notes,  and 
ocrtificntes  Died,  and  sucli  lands  so  surveyed 
are  sold,  tbe  courts  have  power  to  protect  tbe 
private  ri^lits  of  a  party,  who  has  purcbased 
In  good  fiiiti)  from  tbe  government,  against 
the  interferences  or  appropriations  of  subse- 
quent corrective  resurveys  made  by  tbe  land 
office.  To  the  same  effect  is  Moore  v.  Rob- 
Hm,  96  U.  8.  530,  24  L.  ed.  848. 

Prom  tliese  cases  it  would  follow  that  the 
county  of  Cook  has  no  claim  on  tbe  lands  to 
he  in  any  manner  determined  in  this  case  ;  it 
not  being  a  party,  and  not  having  sought, 
by  a  direct  procee«ling.  to  determine  tbe  cor- 
rectness of  tbat  ruling,  and  no  lists  mnde  by 
the  secretary  of  tbe  land  as  swamp  lands. 
The  question,  therefore,  as  to  private  rights, 
must  be  determined  by  settling  the  rights  of 
tlie  parties  imder  the  patents  issued  on  the 
two  surveys.  Tbe  evidence  shows  tbat  tbe 
survey  of  1874  was  made,  in  the  greater  part, 
as  a  iwwey  of  hind  covered  wltli  water,  with 
but  slight  changes  existing  then  from  what 
^xijifwl  at  the  time  of  the  orij^inal  survey. 
Hv  that  survey  an  attempt  was  made  to  take 
IMi9<;ession  of.  and  survey  and  sell  riparian 
riirlits  in.  land,  where  no  claim  was  made  of 
fraud  or  mistake  in  tbe  orginal  surveys  of 
18:U  and  1835.  No  such  right  existed  in  the 
eommissioner  of  tbe  general  land  office. 
Kiparfan  proprietorshiD  is  a  property  right 
of  value,  and  to  it  are  attached  rights  and 
privilecres  conferral  by  law,  of  which  tbe 
owner  cannot  be  deprived  by  an  illegal  pro- 
teefiing.  In  this  case  such  rights  must  be 
r^olved  by  the  law  of  Illinois  as  to  land 
hounded  on  a  meandered  lake.  In  Tru»tet$  of 
fkbwiU  ▼.  SehroU,  and  Seaman  v.  Smith,  we 
held  that  the  riparian  owner  took  to  the 
water's  edge.  It  was  a  determination  of  a 
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question  of  property  rights.    We  applied  the 
same  principle  to  lakrs  so  meandered,  regard- 
less of  the  question  wlietber  or  not  they  were 
navigable.     Seaman  v.  Smith  is  in  line  with 
the  uniform  current  of  decisions  as  to  navi- 
gable lakes.     Tbe  SchroU    Ca^e,  as  we  have 
seen,  is  abundantly  sustained  by  authority. 
We  are  asked  to  overrule  the  latter  case,  and 
hold  tbat  the  grant  to  tbe  riparian  owner  con- 
veys the  bed  of  a  non-navigable  lake,  and 
makes  ita  waters  mere  private  waters.     We 
decline  to  do  so.     By  such  holding,  so  long  as 
such  meandered  lakes  exist,  over  tlieir  waters 
and  bed,  when  covered  with  water,  the  state 
exercises  control,  and  holds  the  same  in  trust 
for  all  the  people  who  alike  have  benefit 
thereof,  in  flsning,  boatinir,   and  tbe  like. 
By  tbe  adoption  of  this  principle,  which  ap- 
plies alike  to  all  meandered  lakes,  streams, 
and  rivers,  there  is  no  conflict  with  that  ap- 
plying to  the  sea ;  and  littoral  proprietors  (>nd 
riparian  owners  alike  have  all  the  benefits 
and  rights  of  such  ownership,  and  take  ac- 
cretions to  their  lands.     Chicago  Dock  d  O, 
Co.  v.  Kirnie,  93  111.  415.     Wlietber  we  ap- 
plv  tbe  term  "accretion*  to  tbe  slow  grad- 
ual,   imperceptible   formation    of    land   on 
streams  or  lakes  by  the  action  of  tbe  current 
of  tbe  one,  or  the  recession  of  the  waters  or 
waves  of  the  other,  it  is  pertinent  to  the  land 
alike,  and  an  accretion  thereto.     This  doc- 
trine of  accretion  has,   not,   however,   been 
applied  to  reliction,  using  the  term  in  its 
best  and  strictest  sense;  for  in  such  case  the 
new  land,  if  considerable,  and  suddenly  or 
perceptibly  formed,  in  tbe  case  of  lakes,  or 
the  sea  and  tidal  streanis,  belongs  to  the  state, 
and  in  case  of  streams  or  rivers,  as  we  have 
already  stated,  the  center  of  the  old  channel 
remains  the  boundary  between  the  riparian 
owners.     The  survey  of  1874  was  unauthor- 
ized, and  no  title  by  patents  issued  there- 
under conveyed  the  bed  of  the  lake.     Neither 
did  tbe  grant  of  tbe  fractional  tracts,  as  made 
under  the  survev  of  1834  and  1835,  convey 
the  bed  of  the  lake,  but  gave  riparian  rights. 
Where  accretions  come  to  such  riparian  pro- 
prietors, they  shall  take  to  tbe  water's  f'(\eo. 
and  follow  the  recession  of   waters  to  their 
edge.     Tbeir  lines  and  bounds  are  thus  de- 
termined, and  are  certain.     This  rule  rec- 
ognized the  riparian  proprietor's  rights  to 
the  fullest  extent.     The  value  of  his  riparian 
rights  is  preserved  to  him.     If,  as  in  many 
such  lakes,  there  is  much  depth  of  water  on 
one  side,  and  very  shallow  on  the  other,  and, 
in  process  of  time,  recession  of  waters  on  the 
shallow  side  passes  lK*yond  the   lake's  cen- 
ter, tbe  owner  on  tbat  side  still  goes  to  the 
water's  edge,  and  tbe  proprietor  on  the  other 
side  should  not  come  in  lM>tween  the  Iske  and 
such  proprietor  after  tbe  waters  have  receded 
beyond  the  center.      Where  there  was  depth 
of  water  the  lake  still  exists,  and  one  pro- 
prietor Is  not  deprived  of  the  l>enef1t  of  his 
riparian  rights.    It  is  urged  with  much  vigor 
tbat  tbe  question  of  tlie  effect  of  patents  to 
lands  issued  by  tbe  United  States  is  pecul- 
iarly within  the  province  of  her  courts  for 
construction.      It  Is  of  a  higher  importance 
th'it  the  law  of  this  state  shall,  so  far  as  it 
is  local  to  the  state  and  its  citizens,  and  to 
its  and  their  interests,  be  determined  and 
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controlled  by  the  courts  of  the  state.  When 
the  law  of  Illinois  shall  be  declared  and  rec* 
ognized,  when  it  is  within  the  province  of 
her  courts  to  determine  it,  a  recognition  of 
It  would  enable  this  state  to  control  such 
bodies  of  water  within  her  borders  for  the 
benefit  of  the  people,  and  preserve  to  the 
riparian  proprietors  their  rights  as  such  own- 
ers. 

On  the  question  of  limitation,  sought  to 
be  asserted  under  color  of  title,  we  will  not 
attempt  to  analyze  and  discuss  the  mass  of 
conflicting  evidence  appearing  in  this  record. 
We  concur  with  the  learned  chancellor  in  the 
view  taken  by  him  of  actual  possession.  In 
no  case  was  it  of  that  character  that  complied 
with  the  requirements  of  the  law.  There 
was  such  interruption  of  the  running  of  the 
statute  that  no  title  became  settled.  In  many 
of  the  tax  deeds  set  up  in  the  cross- petitions, 
the  defects  in  notice,  absence  of  judgments 
and  precepts,  etc.,  caused  no  title  to  be  con- 
veyed. The  rights  acquired  by  the  South 
Chicago  &  Southern  Railroad  Company,  be- 
ing from  those  claiming  under  the  survey  of 
1874.  must  fail  with  those  claiming  there- 
under. 

J.  Ensign  Fuller  seeks  to  set  up  tax  title 
by  four  tax  deeds  :  (a)  One  of  these  deeds 
is  said  to  have  been  to  D.  Q.  Hamilton,  Sep- 
tember 6,  1875,  under  sale,  April  6,  1878,  of 
the  W.  i  of  the  N.  W.  i  of  the  S.  £.  i  of  sec. 
19.  (b)  The  next  tax  deed  so  set  up  is  also 
said  to  have  been  to  Hamilton,  dated  March 
5,  1877,  of  the  undivided  20  acres  in  the  N.  £. 
i  of  the  S.  E.  i  of  sec.  19.  (c)  The  third  tax 
deed  set  up  by  Fuller  is  one  of  May  81,  1877, 
to  P.  D.  Hamilton,  which,  again,  is  for  the 
W.  Jof  the  N.  W.  i  of  the  S.  E.  i  of  sec.  19. 
(d)  The  fourth  tax  deed  set  up  by  said  Fuller 
in  his  answer  is  one  of  July  28,  1880,  to 
Hamilton,  of  the  N.  E.  i  of  the  S.  E.  i  of 
sec.  19.  Nothing  is  offered  to  support  deeds 
(a)  and  (c)— neither,  judgment  nor  precept. 
Deed  (b)  was  for  special  assessment  of  the 
South  Park  commissioners,  and  neither  a 
Judgment  nor  notice  to  owners  is  shown. 
De^  (d)  was  based  on  a  notice  of  ai)plica- 
tion  for  a  deed,  describing  the  lands  in  sec. 
9  instead  of  19.  The  cross  bill  of  Fuller 
also  avers  ownership  of  lots  2  and  8  of  the 
S.  E.  i  of  sec.  19,  and  the  S.  E.  fractional 
i  of  the  E.  fraction  of  the  S.  W.  fractional 
i  of  the  section.  The  last  three  tracts,  as  well 
as  some  of  those  to  which  it  is  sought  to  as- 
sert tax  titles,  are  described  under  the  sur- 
vey of  1874.  The  answer  of  F.  F.  and  John 
I.  Bennett,  filed  September  12,  1889,  asserts 
a  claim  (one  half  by  John  I.  Bennett  and  one 
fourth  by  Fred.  F.  Bennett)  to  fractional  N. 
E.  i  of  sec.  80,  by  virtue  oi  a  sale  for  the 
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fourth  instalment  of  the  South  Park  assess- 
ment to  R.  W.  Bridge ;  such  sale  having  been 
made  November  9,  1876.  The  insufficiency 
of  the  tax  deed  first  given  under  this  sale 
results  because  it  bears  date  August  1,  1879, 
and  recites  that  the  sale  was  made  November 
9,  1879;  and  the  answer  shows  an  attempt 
by  the  county  clerk  to  give  a  new  deed, 
dated  March  8,  1882,  recorded  March  18, 
1882.  This  attemnt  to  correct  the  error  in 
the  first  deed  would  be  ineffective.  The  sale 
became  void  under  ^  225,  chap.  120,  Rev. 
Stat,  title  lUvenue,  because  a  proper  deed 
was  not  taken  out  within  one  year  after  the 
time  for  redemption  expired.  Chappdl  v. 
Spire.  106  111.  472 ;  Alte9  v.  HinckUr,  86  111. 
265,  85  Am.  Dec.  406 ;  Burnt  Records  Act, 
g  28.  In  addition  to  this,  the  description  of 
land  sold,  and  as  assessed,  is  indefinite  and 
uncertain.  The  claim  of  tax  title  as  to  frac- 
tional sec.  29  (7.87  acres)  uuder  tax  deed  is- 
sued to  R.  W.  Bridge,  dated  August,  1877 
TNo.  385),  based  on  sale,  December  3,  1874. 
for  the  second  instalment  of  the  South  ParlL 
assessment ;  and,  as  to  S.  W.  fractional  ^  sec. 
20  (4. 58  arres) ,  under  tax  deed  dated  August 
1,  1879  (No.  K,  568),  running  to  the  South 
Park  commissioners,  based  on  a  sale,  Nov- 
ember 9,  1876,  for  the  fourth  instalment  of 
the  South  Park  assessment, — cannot  be  sus- 
tained, as  the  judgments  on  which  the  sales 
were  based  and  deeds  issued  included  exces- 
sive costs.  Combs  V.  Qoff,  127  111.  481.  The 
tax  titles  sought  to  be  set  up  in  the  various- 
cross- petitions  not  being  valid,  it  was  not 
error  to  dismiss  all  the  cross- petitions,  on 
that  question.  Neither  was  there  continuoua 
and  exclusive  possession  under  such  deeds  as 
color  of  title.  The  answers  putting  in  issue 
the  right  of  Shedd  and  Hardin  to  the  bed  of 
the  iake,  it  follows  that  the  decree  of  the 
circuit  court,  finding  that  they,  by  mesne 
conveyances,  became  the  owners  of  the  lake 
bed.  was  erroneous. 

The  decree  it  in  part  affirmed,  and  in  part 
reversed^  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 
Appellants  Charles  E.  Rand,  Franklin  A. 
Cleaveland,  Elizabeth  Thomas,  and  the  South 
Chicago  &  Southern  Railroad  Company  are 
each  ordered  to  pay  one  eighteenth  of  the 
costs  of  this  court.  Appellants  J.  Ensign 
Fuller,  Conrad  N.  Jordan,  John  I.  Bennett, 
and  Frank  I.  Bennett  are  jointlv  ordered  to 
pay  two  ninths  of  the  costs  of  this  court. 
Charles  B.  Shedd  and  Gertrude  H.  Hardin 
are  each  ordered  to  pay  five  eighteenths  of 
the  costs  of  this  court. 

Rehearing  denied  June,  1896. 


idds. 
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TEXAS  SUPREME  COURT 


George  C.  BAKER,  P(]f.  t»  Err.^ 

J.  H.  SMELSER 
(88  Tex.  81) 

1.  Interest  on  dajnages  for  eonTerslon, 

^vpo  as  damages  for  delay  in  payment  and  not 
by  express  provision  of  statute,  is  not  such  inter- 
est as  must  be  excluded  undei*  Ck^nst.  art.  0,  $  lA, 
from  the  amount  of  $1,000  fixed  as  ttie  maximum 
sunk  for  concurrent  Jurisdiodon  of  county  and 
district  courts. 

e.  The  term  ^'forthwith*'  means  with  all 
leaaonable  diiiirenoe  and  dispatch. 

8.  A  cbattel  mortfl^mi^  filed  as  soon  mm 
possible  takes  effect  from  delivery  as  aflralnst 
an  intermediate  attachment,  where  the  statute 
makes  it  void  as  atrainst  creditors  and  subsequent 
purchasers  or  ilea  holden,  unless  it  shall  be 
•forthwith"  filed, 

4.  A  diattel  mort^B,^^  is  filed  "fortb- 
witli'*  SB  required  by  statute  when  filed  as  soon 
as  the  proper  oflloe  opens  in  the  morning  after 
Its  delivery,  which  was  at  night. 

(January  28, 1805.) 

ERROR  to  the  Court  of  Civil  Appeals,  Fifth 
Supreme  Judicial  District,  to  review  a 


judgment  reTersing  a  Judgment  of  the  District 
Court  for  Bowne  County  in  favor  of  plaiotiflF 
in  an  action  brought  to  recover  the  value  of  a 
stock  of  merchandise  which  plaintiff  claimed 
under  a  chattel  mortgage,  but  which  defend- 
ant had  taken  under  a  writ  of  attachment. 
Beterted. 

The  facts  are  stated  in  the  opinion. 

Meittn.  P.  A.  Tnmer  and  J.  M.  Talbot, 
for  plaintiff  in  error: 

Forthwith  means  as  soon  as  by  reasonable 
exertion,  confined  to  the  object,  it  may  be  ac- 
complished— that  is,  as  soon  as  it  could,  by 
reasonable  eiertion,  have  l)een  so  deposited, 
taking  into  consideration  all  Ibecircumsianoes 
of  the  case.  It  was  for  the  jury,  and  not  the 
court,  to  determine  whether  or  not  the  mort- 
gage was  deposited  forthwith  after  its  execu- 
tion. 

Freiberg  v.  BninsmekBalke-OoUender  Oo, 
(Tex.)  16  8.  W.  785. 

In  many  of  the  states,  the  mortgagee  has  a 
certain  length  of  time,  after  the  execution  of 
the  instrument,  within  which  to  file  it  for  rec* 
ord.  If  filed  within  this  period  the  notice  re- 
lates back  and  takes  effect  from  the  execution 
of  the  instrument. 

Wade.  Notice.  g§  101,  102;  Jones,  Chatt. 
Mortg.  §  200;  NuHioU  v.  Hampton,  46  Ga.  258. 


KOTB.— RefrooetCvs  tftdL  cff  fOino  chattel  mort- 
gaga  for  record  an  against  UenB  acquired  on  the 
mane  property  after  the  exeoutUm  of  the  mort^ 


The  case  of  Smzlssb  v.  Baker  held  that  under 
26ayle8'  (Tex.)  Anno.  Stat.  art.  81906  (act  Aprii  22« 
18*9,11).  providing  that  a  chattel  mortiraKe  shall 
be  void  acrainat  creditors  of  the  mortgagor  and 
■ubeequent  purchasers  or  Hen  holders  if  not  fol- 
lowed by  immediate  delivery  and  change  of  poe- 
seeeion,  unless  the  same  or  a  true  copy  thereof  shall 
be  forthwith  deposited  with  and  filed  in  the  office 
of  the  county  clerk,  a  mortgage  was  a  superior 
tten  when)  it  was  made  at  il  o*clock  p.  M..  and  filed 
with  th«  county  clerk  immediately  upon  the  open- 
iog  of  his  office  lat  7  o'clock  on  the  next  morning, 
■s  airainst  an  attachment  levied  on  the  goods  at  0 
o'clock  of  the  same  morning.  It  holds  that  "forth- 
with** in  this  sutute  means  with  reasonable  dili- 
gence, and  that  the  statute  was  intended  to  compel 
the  mortiragee  to  give  notice  by  placing  the  same 
oo  record,  and  that  no  one  could  be  prejudiced  if 
the  mortgage  was  there  at  the  earliest  practical 
purpose  for  examination.  This  decision  in  effect 
gives  a  retroactive  effect  to  the  filing  for  record, 
sad  upon  this  question  there  are  but  few  tf  any  de- 
dsiona.  The  most  of  the  cases  on  this  line  are  un- 
der statutes  allowing  a  certain  number  of  days  in 
which  to  file  for  record. 

So,  a  mortgage  was  held  a  superior  lien  where 
the  property  was  sold  after  the  mortgage  was  made 
and  before  recording,  but  the  mortgage  was  re- 
corded within  ten  days  after  its  execution,  under 
iDd.  Rev.  Stat.  1881,  §  4918,  requiring  chattel  mort- 
gages to  be  recorded  within  ten  days.  McCarthy 
V.  Belaler,  laO  Ind.  68L 

And  where,  under  tbe  same  statute,  it  was  re- 
corded on  the  9th  day  after  its  acceptance,  and  a 
levy  under  a  fl.  fa.  was  made  between  the  date  of  its 
txecution  and  record.  Eaton  v.  McKahau,  91  Ind. 
IQB.  • 

And  where,  under  the  same  statute,  it  was  left 
for  record  within  ten  doys  from  the  time  of  its  ex- 
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eontion,  and  within  which  time  an  asstgnmeot  for 
creditors  was  nude  by  the  mortgaaor,  and  Ind* 
Code,  §  787,  provided  that  the  time  within  which  an 
act  was  to  he  done  should  be  computed  by  exclud- 
ing the  first  day  and  including  the  last.  In  record* 
log  a  mortgage  the  day  of  Its  execution  should  be 
excluded.   To  well  v.  Hollweg,  81  Ind.  154. 

And  where  It  was  left  for  record  twenty-five 
days  after  date,  and  five  days  after  date  a  Judg* 
ment  was  obtained  by  another  party  against  the 
mortgagor  and  execution  levied,  and  the  Ala- 
bama act  of  January.  1828,  provided  that  all  deeds 
and  conveyances  of  public  property  should  be  void 
against  creditors  and  purchasers  unless  recorded 
within  thirty  days.  The  point  on  which  the  case 
turned  was  the  failure  of  the  officer  to  record 
within  the  thirty  days.  McGregor  v.  Hall,  8  Stew, 
ft  P.  (Ala.)  397. 

And  where  an  attachment  was  levied  between 
the  execution  and  the  recording  of  the  mortgage, 
but  which  was  recorded  within  sixty  days  after 
its  execution  under  Ky.  Stat.  1821, 1  Scat,  at  L.  449, 
giving  sixty  days  to  record  the  same.  In  the  com- 
putation of  time  one  of  the  sixty  days  was  properly 
excluded.    Miller  v.  Henahaw.  4  Dana,  825. 

And  where  it  was  delivered  to  the  county  clerk 
while  absent  from  his  office,  at  10  o^clock  Saturday 
evening,  although  marked  filed  at  that  hour,  but  it 
was  not  deposited  in  the  office  until  9  o'clock  on 
Monday,  and  a  Judgment  on  confession  was  taken 
on  the  same  Saturday  evening  at  8  o'clock,  and  an 
execution  issued  thereon  was  levied  on  the  goods 
at  that  time,  the  Judgment  was  Invalid  until 
8  o'clock  Monday  morning,  the  hour  designated  by 
the  New  York  statute  for  opening  the  county 
clerk's  office,  and  the  mortgage  took  efTeot  from  9 
o'clock  Monday,  but  as  the  sheriff  did  not  make  the 
levy  after  8  o'clock  Monday  morning,  his  hen 
wifS  gone.    Hathaway  v.  Howell.  54  N.  Y.  97. 

In  Hardaway  v.  Semmee.  24  Ga.  806,  it  was  said 
that  the  only  law  subjecting  a  mortgagee  to  any 
risk  for  not  recording  his  morlgsRC  in  three 
months  was  Ga.  act  1827,provid1ng  that  upon  a  fail- 
ure to  record  a  mortgage  within  that  time.Judg- 
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When  the  holder  of  the  senior  instrunient 
files  it  within  the  time  prescribed  by  law, 
where  8uch  time  is  preseribed,  he  has  not  been 
negligent,  he  has  done  all  the  law  requires  him 
to  do.  therefore  he  is  not  postponed  to  the  jun- 
ior holder,  even  for  value,  and  without  no- 
tice of  the  senior  instrument 

Wade.  Notice.  S§  157,  162. 168  et  teq,;  Frei- 
berg V.  MagaU,  70  Tex.  118. 

When  the  law  does  not  prescribe  any  detinite 
time  within  which  an  instrument  shall  be  re- 
corded, then  the  holders  have  a  reasonable 
time  within  which  to  record  it,  and  if  recorded 
within  a  reasonable  time  it  takes  effect  from 
the  execution  of  the  instrument  and  not  from 
the  moment  of  filing. 

Wade,  Notice,  g  202;  Goodsell  t.  SulUvan, 
40  Conn.  88. 

MesBra.  McLean  d  HynsoD  for  defend- 
ant in  error. 

Gaines.  CIl  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  brought  this  suit  to  re- 
cover of  defendant  in  error  the  value  of  a  stock 
of  merchandise,  which  had  been  levied  upon 
by  virtue  of  a  writ  of  attachment  sued  out  by 
the  latter  against  the  property  of  one  Watling- 
ton.  After  the  levy  the  goods  were  sold  by 
virtue  of  an  order  of  the  district  Judge,  and 
were  purchased  and  taken  possession  of  by  the 


defendant  in  error.  The  plaintiff  in  error 
recovered  a  Judgment  in  the  court  below,  but 
upon  appeal  the  Judgment  was  reversed,  and 
rendered  for  the  defendant  by  the  court  of 
civil  appeals.  The  case  was  carried  to  the 
latter  court  upon  an  agreed  statement,  sicrned 
by  the  attorneys,  aud  approved  by  the  Judge. 
The  pleadings  do  not  appear  in  the  transcript. 
It  is,  however,  shown  by  the  nereed  state- 
ment that  tbe  '*suit  was  instituted  on  Septem- 
ber Id,  1889,  by  tbe  plaintiff.  Baker,  for  the 
use  and  benefit  of  the  Oilkcrson  &  Sloss  Com- 
mission Company  aeainst  the  defendant. 
Smelser,  for  the  conversion  and  for  the  value 
of  the  goods,**  etc.  The  court,  before  wbom 
the  case  was  tried  without  a  jury,  found  the 
value  of  tbe  goods  to  be  $1,000,  and  i;«ve  judg- 
ment for  the  plaintiff  for  $1,166.07.  This 
evidently  was  the  value  of  the  ^oods  and  in- 
terest thereon  from  the  conversion,  which  oc- 
curred on  the  4th  day  of  June,  1869.  The 
record  contains  no  direct  statement  as  to  tbe 
amount  which  was  sued  for  in  tbe  petition. 
This  state  of  the  record  has  suggested  to  us  a 
question  as  to  the  Jurisdiction  of  this  court 
which  we  have  found  necessary  and  ditBcult  to 
determine.  Although  tbe  question  has  not 
been  raised  by  counsel  for  tbe  defendant  io 
error,  we  think  it  best  to  give  our  conclusions 
upon  it,  together  with  the  reasons  upon  which 
those  conclusions  are  based. 


ments  obtained  before  the  foreolosure  of  said  mort- 
iraflre  and  mortgages  duly  recorded  shall  take  pref- 
erence. 

In  McVay  v.  Bn^lisb,  dO  Kan.  868.  it  was  said  that 
after  depoeitlog  a  mortgaire  for  record  it  became 
valid  as  agaioet  creditors  and  subeequent  purcbas- 
ers  and  mortRaaees  only,  aa  of  the  dale  of  depoeit- 
iog  tbe  same,  and  does  not  relate  back  so  as  to  In- 
Talldaie  rlghrs  already  obtained  by  other  persons 
in  the  mortiraged  property,  under  Kan.  Comp. 
I4iw8 1879.  chap.  S8.  art.  2, 19,  requirintjr  a  mortgage 
to  be  forthwith  deposited  in  the  office  of  the  regis- 
ter of  deeds  or  the  same  will  be  void  unless  posses- 
aion  of  the  property  is  taken  under  the  mortgage. 

In  King  V.  Fraser.  28&  C.  548.  it  was  said  that  un- 
der S.  C.  Oen.  Stat.  I  1776  (1876),  providing  that 
deeds. and  instruments  of  writing  shall  \3e  valid  so 
as  to  eifect.  from  the  time  of  delivery  or  execution, 
tbe  rights  of  sutncqueot  creditors  or  purchasersfor 
valuable  consideration  without  notice  only  when 
recorded  within  forty  days  from  the  time  of  such 
delivery  and  execution,  where  a  mortgage  is  not  re- 
corded until  after  forty  days,  it  becomes  a  lien,  not, 
however,  reaching  back  over  i  be  period  io  which 
intervening  debts  were  contracted,  but  only  from 
the  date  of  record.  By  delasing  beyond  the  pre- 
scribed time  the  mortgagee  loses  the  right  to  insist 
that  the  tardy  registration  shall  have  relation  to 
the  date  of  the  mortgage  so  as  to  provide  against 
intervening  claims. 

But  a  mortgage  was  not  a  superior  lien  where  an 
execution  was  levied  on  the  property  and  it  was 
not  shown  that  the  mortgage  was  recorded  within 
ten  days  after  its  execution,  fnd.  Bev.  Stat.  1843. 
chafiL  88,  B  10,  required  a  mortgage  to  be  recorded 
within  ten  duys  from  Its  execution.  Cbeuy worth 
V.  Daily.  7  Ind.  284. 

And  where  it  was  not  shown  to  have  been  re- 
corded within  the  ten  thiys  required  by  1  Ind.  Rev. 
Rtat.  1852.  p.  801, 1 10,  and  a  levy  of  an  execution 
was  made  on  the  property  after  the  mortgage  was 
made.    Matlock  v.  Straugbn,  21  Ind.  128. 

And  where  it  was  not  recorded  within  the  ten 
days  required  by  the  Indiana  statute,  and  before 
Its  recordlan  assignment  for  oredltors  was  made 
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by  the  mortgagor.  Lockwood  v.  Slevin,  28  Ind. 
124. 

And  where  the  property  was  sold  to  another  per- 
son prior  to  the  recording  of  the  mortgage,  which 
was  not  recorded  within  tbe  ten  days  as  required 
by  the  Indiana  statutes.  It  might  have  been  shown 
that  the  mortgage  was  not  delivered  at  tbe  time  of 
its  date,  but  this  was  not  done.  Briggs  v.  Flemiog* 
U2  Ind.  818. 

And  where  it  was  made  on  the  14th  of  August* 
1843S,  and  delivered  to  the  town  clerk  with  iiifttruc- 
tions  not  to  record  it  until  further  orders,  which 
were  given  in  April,  1844,  and  it  was  then  re- 
corded, and  in  November,  184S,  tbe  bolder  of  some 
of  the  goods  and  proceeds  of  sales,  as  agent  of  the 
mortgagee,  was  served  with  trustee  process  at  tbe 
suit  of  a  third  party.    Town  v.  Griffith.  17  N.  H.  IttSw 

And  where  it  was  delivered  to  the  clerk  with  in- 
structions to  "keep  it  out  of  sight  for  a  few  daya,** 
and  before  instructions  to  record  the  same  were 
given  an  attalebaient  wasle vie<l  and  tlie  clerk  dated 
tbe  record  back  to  the  time  of  th«  tlrat  delivery  to 
him.    Low  v.  Pettengill,  12  N.  H.  837. 

And  where  it  was  sent  to  the  recorder  by  an 
agent  with  instructions  ^*to  file  but  not  to  recc»rtl 
it,*^  but  no  such  Indorsement  was  made  on  the  mort- 
gage, and  before  it  was  made  another  mortgaira 
was  filed  with  such  indorsement  thereon,  and  then« 
under  instructions  from  the  first  mortgagee,  tbe  re- 
corder entered  such  indorsement  antedating  it  as 
of  the  time  left  with  him.  Ark.  Mansf.  Dig.  fi  47SO, 
required  such  indorsement  to  be  signed  by  tbe  mort* 
gagee,  his  agent  or  attorney,  in  order  to  constitute 
notice.    Dedman  ▼.  Earle,  62  Ark.  104. 

In  Johnson  v.  Patterson,  2  Woods.  448,  under  Oi^ 
Code,  f  1065,  requiring  a  mortgage  to  be  recorded 
within  three  months  from  its  date,  it  was  said  tliat 
if  it  is  not  recorded  in  three  months  tbe  mortgaiice 
risks  having  it  postponed  to  after-made  mortgages 
and  to  Judgments  obtained  before  be  foreclosed  it, 
but  that  is  all  he  risks. 

Cases  in  regard  to  defective  record  and  the  man- 
ner of  recording  and  taking  mortgages  from  the 
file,  and  mistakes  in  recording,  are  not  included  ia 
this  note.  I.  T. 


1895. 


Baxbb  t.  Smelbbb. 
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With  some  exceptions  (of  which  this  case  is 
Dot  ODe),  the  decisions  of  the  courts  of  civil 
appeals  are  final  in  all  caAes  oyer  which  the 
couDiy  court  may  have  bad  jurisdiction  under 
the  Constitution.  Laws  1892,  p.  26,  §  5.  Sec- 
tion 16,  art.  5,  of  the  Constitution  provides, 
amonp:  other  things,  that  the  county  courts 
t^ball  have  "concurrent  jurisdiction  with  the 
di&irict  courts  when  tbe  matter  in  controversy 
rhall  exceed  $500  and  not  exceed  $1,000  ex- 
clusive of  interest,  but  sball  not  have  jurisdic- 
iion  of  suits  for  tbe  recovery  of  land."  It  is 
apparent  from  the  record  before  us  that  the 
plainiiff  must  have  claimed  in  bis  petition 
$1  000,  tbe  value  of  the  goods  converted,  and 
hdditional  damages  for  tbe  conversion,  meas- 
urable by  the  interest  on  thai  value  from  tbe 
date  of  the  conversion  to  tbe  time  of  the  trial. 
If  these  damages  are  to  be  treated  as  "interest," 
witbin  tbe  meaning  of  that  term  as  used  in  the 
seciiun  of  the  Constiiution  from  wbich  we  bave 
quoted,  then  tbe  record  fails  to  sbow  that  we 
liave  jurisdiction.  If  ihey  are  not  to  be  so  treat- 
ed, then  the  sum  sued  for  exceeded  $1,000,  ex- 
clusive of  interest;  and  it  is  a  case  in  whicb  a  writ 
of  error  lies  to  the  judgment  of  tbe  court  of 
civil  appeals.  Our  statutes  make  no  provision 
for  allowing  interest  in  actions  of  this  char- 
acter, but  it  belongs  to  a  class  of  cases  in  which 
ioifrest  upon  tbe  amount  of  the  pecuniary  loss 
iotlirted  by  the  iniury  is  allowed  as  a  part  of 
the  dfimages.  It  is  clear  that,  in  a  suit  for  the 
conversion  of  a  specific  sum  of  money,  a  recov- 
ery of  tbat  sum.  witbout  an  allowance  for  tbe 
u^eof  the  money,  would  not  adequately  com 
prnsaietbe  loss.  The  rate  of  interest  estab- 
lisbed  by  law,  being  a  fixed  standard  of  tbe 
value  of  tbe  use  of  money,  is  adopted  by  tbe 
court  BS  the  measure  of  tbat  damage  in  sucb  a 
rase.  Wben  tlie  statute  does  not  expressly 
provide  for  tbe  recovery  of  tbe  interest,  it  is  al- 
lowed, not  eo  nomine, —ihai  is,  not  as  interest, 
—but  merely  as  damages.  It  would  probnbly 
lie  more  conect  to  say  tbat  tbat  rate  of  interest 
is  resorted  to  in  order  to  measure  tbe  damages 
accruing  from  tbe  Toss  of  tbe  use  of  the  money. 
As  in  case  of  the  conversion  of  money,  so  in 
the  case  of  tbe  conversion  of  goods,  and  in 
many  others  in  wbich  the  statute  does  not  ex- 
pressly create  a  legal  liability  for  interest. 
UeidsuTuimer  v.  EUts.  67  Tex.  426.  Recurring, 
tlien,  to  tbe  provision  in  tbe  Constitution  now 
under  consideration,  we  are  of  opinion  tbat  it 
was  intended  to  apply  to  cases  in  wbicb  in- 
terest is  expressly  given  by  statute,  and  not 
tbose  in  which  tbe  rate  of  interest  is  merely 
taken  as  a  standard  by  which  to  measure  in 
part  I  be  damages  to  be  recovered.  This  case 
comes  under  tbe  latter  class:  and,  since  we 
infer,  from  tbe  agreed  statement  and  the  judg- 
ment of  tbe  trial  court,  that  more  than  $1,000 
iDust  bave  been  claimed  in  tbe  petition,  we  con- 
clude tbat  jurisdiction  over  it  has  been  given 
by  tbe  statute.     Laws  1892,  p.  26,  §  5. 

The  case  turns  upon  tbe  construction  of  §  1 
of  the  act  of  April  22,  1879.  in  reference  to 
chat  1  el  mortgages  (2  Sayles'  Anno.  Stat.  art. 
31^06).  Tbe  plaintiff  claimed  the  goods  under 
a  deed  io  trust  executed  and'delivered  to  him 
as  trustee,  in  the  night,  at  11  o'clock,  on  tbe 
3d  of  June,  1889,  and  tiled  with  tbe  county 
rierk  immediately  upon  the  opening  of  his  of- 
fice, at  7  o'clock,  OD  the  next  morning.    The 
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defendant  claimed  under  an  attachment  m  his 
favor  against  the  mortgagor,  wbicb  was  levied 
upon  the  goods  in  question  at  6  o'clock  on  tbe 
sflme  morning.  If  tbe  mortgage  takes  effect 
from  its  execution,  the  judgment  of  tbe  trial 
court  is  correct;  but  if  it  did  not  take  effect  aa 
against  tbe  attacbing  creditor  until  it  was  filed, 
it  is  erroneous.  Tbe  section  of  the  statute 
which  we  are  called  upon  to  construe  reads  as 
follows:  "Every  chattel  .mortage,  deed  of 
trust  or  other  instrument  of  writing  intended 
to  operate  as  a  mortgage  of,  or  lien  upon,  per- 
sonal property,  wbicb  shall  not  benccompanied 
by  immediate  delivery,  and  be  followed  by 
an  actual  and  continued  change  of  posses- 
sion of  the  property  mortgased  or  pledged 
by  such  instrument,  shall  be  absolutely  void 
as  against  the  creditors  of*  tbe  mortgagor  or 
persons  making  the  same,  and  as  against  sub- 
sequent purchasers  and  mortgagees  and  lien- 
holders  in  good  faith,  unless  such  instrument 
or  a  true  copy  thereof  .shall  be  forthwith  de- 
posited with,  and  filed  in  tbe  office  of.  the 
county  clerk  of  tbe  county  where  ibe  property 
sball  then  be  situated,  or  if  tbe  mortgagor  or 
person  making  tbe  same  be  a  resident  of  this 
state,  then  of  tbe  county  of  whicb  be  sball  at 
the  time  be  a  resident."  2  Sayles'  Ann.o  Stat, 
art  31906.  We  are  of  tbe  opinion  tbat,  if  the 
mortgage  be  filed  forthwith,  it  becomes  oper- 
ative as  against  all  tbe  world  from  the  time 
of  its  execution.  Tbe  language,  "sball  be 
void,"  etc.,  "unless  it  shall  be  forthwith  de- 
posited with  and  filed  in  the  office  of  tbe  county 
clerk,  etc.,  implies  tbat  it  shall  be  valid  if  it  be 
so  filed.  Tbe  meaning  of  tbe  words  is  so  ob- 
vious tbat  we  think  we  would  not  be  war- 
ranted in  giving  them  any  other  construction, 
unless  it  should  appear  that  sucb  other  con- 
struction was  necessary  in  order  to  effect  tbe 
purpose  of  the  enactment.  Tbe  object  of 
tbe  provision  is  to  give  the  means  of  notice  of 
tbe  execution  of  the  instrument,  and  thereby 
to  protect  the  creditors  of  and  subsequent  pur- 
chasers from  the  mortgagor.  Is  it  necessary  to 
hold  that,  although  tbe  roortgaire  may  be  filed 
"forthwith,"  it  does  uot  take  effect,  except  as 
between  tbe  parlies  to  it,  unt'l  tbe  time  of  its 
filing,  in  order  to  accoropli>b  this  end?  We 
tbink  not.  The  law  contemplates  that  purchas- 
ers and  creditors,  before  buying  or  levying,  as 
tbe  case  may  be.  will  resort  to  tbe  proper  office 
in  order  to  ascertain  whether  or  not  any  liens 
have  been  filed  upon  the  property.  If  tbe 
mortgage  be  filed  with  reasonable  diligence, 
an}'  pcTSon  subsequently  dealing  wlib  the 
property,  who  avails  himself  of  the  means  wbich 
the  statute  affords  for  bis  protection,  will,  by 
proceeding  to  tbe  clerk's  office.  In  almost  every 
case,  find  the  Instrument  on  file.  In  tbe  usual 
course  of  sucb  trannactions.  as  a  rule,  with 
very  rare  exceptions,  if  tbe  mortgagee  per- 
forms tbe  duty  wbicb  he  owes  to  himself,  and 
exercises  that  degree  of  diligence  In  placiotrbis 
mortgane  on  file  wbicb  the  law  requires  of 
him,  tbe  subsequent  purchaser  or  attaching 
creditor  will  get  tbe  notice,  provided  be  exer- 
cise tbe  diligence  whicb  tbe  law  contemplates 
be  sball  exercise.  In  other  words,  tbe  mort- 
gage will  be  on  file  before  tbe  prospective  pur- 
chaser or  attacbing  creditor  can  reach  tbe  office 
of  tbe  county  clerk  for  tbe  purpose  of  examin- 
ing the  file.    There  may  be  exceptional  cases; 
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but,  lo  our  opioloD,  tbey  are  extreme! j  rare. 
This  case  itself  affords  an  illustratioo.  The 
iustrument  was  filed  immediately  upon  the 
opening?  of  the  clerk's  office  after  its  execution. 
This  was  the  first  moment  at  which  anyone 
could  have  examined  the  file  after  the  mort- 
gBge  was  made,  and  consequently  no  injury 
could  have  resulted  from  the  delay.  In  this 
connection  it  seems  that,  if  the  legislature  had 
faitended  to  provide,  that  a  chattel  mortgage 
should  not  take  effect  as  to  purchasers  and 
creditors  until  it  was  filed,  they  could  and 
would  have  expressed  that  iotent  by  simply 
saying  so  in  so  many  words,  or  by  some  other 
direct  expression,  the  meaninc^of  which  would 
not  have  been  left  open  to  doubt  or  construc- 
tion. The  construction  we  place  upon  the 
statute  is  in  accordance  with  the  literal  import 
of  its  terms,  and,  as  we  think,  is  fairly  calcu- 
lated to  secure  the  end  which  was  had  in  view 
when  i^  was  enacted.  We  think  that  our 
construction  best  accords  with  the  intent  of  the 
legislature  as  expressed  in  the  language  used 
in  the  act,  and  that  the  rule  announced  is  not 
calculated  to  operate  to  the  injury  either  of  the 
purchasers  from  or  of  the  creditors  of  a  mort- 
gagor. We  are  aware  that  a  different  con- 
struction has  been  put  upon  similar  languai^e 
in  the  statutes  of  other  states  bv  the  courts  of 
such  states.  The  statute  of  Ohio  is  couched  in 
substantially  the  same  language  as  the  statute 
we  have  quoted,  and  the  supreme  court  of  that 
state  holds,  in  effect,  that  the  mortgage,  al- 
though filed  forthwith,  does  not  take  effect  an- 
til  it  is  filed.  C(m  y.  Bothman,  42  Ohio  St. 
880.  The  court  admits,  however,  that  the  de- 
termination of  the  question  was  not  necessary 
to  a  decision  of  that  case.  A  similar  ruling 
has  been  made  in  New  York  by  their  commis- 
sion of  appeals.  Hathaway  v.  Howell,  64  N.  Y. 
97.  But  the  act  there  construed  omits  the 
word  "forthwith."  When  no  lime  of  filing  is 
mentioned,  or  when  a  definite  period  within 
which  the  mortgage  must  be  filed,  such  as  ten 
or  sixty  days,  asu  provided  in  the  statute  of 


some  of  the  states,  is  designated,  it  would  seem. 
that  the  purpose  of  the  act  might  be  defeated 
by  construing  it  to  mean  that  the  mortgage 
should  take  effect  from  the  time  of  its  execu- 
tion. If  our  statute  was  of  that  character,  it 
should  probably  receive  a  different  construc- 
tion from  that  we  have  placed  upon  it. 

It  remains  to  inquire  whether  the  mortgage 
in  controversy  in  this  case  was  filed  in  accord- 
ance with  the  statute.  It»  was  filed  at  a  very 
early  office  hour,  and  as  soon  as  the  office  was 
opened.  This  was  as  soon  as  practicable.  It 
may  be  doubted  whether  its  filing  during  the 
night,  when  the  office  was  presumably  closed 
for  public  business,  would  under  any  circum- 
stances have  been  more  effective  than  if  filed 
at  the  opening  of  the  office  on  the  next  morn- 
ing. If  the  trustee  in  this  case  had  delayed  in 
I  filing  his  mortgage,  and  then  have  procured 
the  clerk  to  open  his  office,  aud  file  it  it  in  the 
night-time,  and  if  the  defendant  had  attached 
the  goods  before  the  office  was  opened  for  pub- 
lic business  the  next  morninir,  should  it  have 
been  deemed  filed  as  to  him?  We  gravely 
doubt  it.  The  term  "forthwith"  has  been  too 
often  construed  to  require  any  discussion  at 
this  time.  Anderton  v.  Ooff,  72  Cal.  65;  M€f- 
fat  V.  Dickion,  3  Colo.  818;  Roberts  v.  Brett, 
11 H.  L.  Gas.  387;  JonuY,  Hutchinson,  IOC. 
B.  523;  Bennett  v.  Lycoming  County  Mut.  Ins, 
Co,  67  N.  Y.  274.  As  used  in  our  statute, 
we  think  it  should  be  construed  to  mean 
"with  all  reasonable  diligence  and  dispatch." 
The  mortgage  in  the  present  case  was  depos- 
ited with  the  clerk  as  soon  as  practicable,  and 
we  think  the  ^errns  of  the  statute  were  strictly 
followed. 

We  conclude,  therefore,  that  the  mortgage 
under  which  the  plaintiff  in  error  claimed  was 
entitled  to  priority  over  the  attachment  of  the 
defendant  in  error,  and  that  the  judgment  of  the 
Court  of  Ciril  Appeals  should  be  reversed,  and 
that  of  the  District  Court  should  be  affirmed. 

It  is  accordingly  so  ordered. 


WISCONSIN  SUPREME  COURT. 


Horatio  HOULTON,  Bespt,, 

V, 

Robert  L.  NICHOL,  Appt. 
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1«  All  agreements  which   tend  to  in- 
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trodnee  personal  inflneneeand  solicita- 
tion as  elements  Id  proourlog  and  Influeneins 
lefflslative  action  or  action  bj  any  department 
of  the  government  are  against  public  policy  as 
contrary  to  sound  morals  and  tending  to  IneiB- 
oiency  in  the  public  service. 

8.  A  contract  for  the  presentation  be- 
fore the  secretary  of  the  interior  of 
the    leg^al   status  of    certain  public 


lands  with  a  view  of  having  them  thrown  open 
to  settlement  under  existing  laws,  not  as  a  favor 
but  as  a  right  to  wliich  all  persons  similarly  situ- 
ated were  entitled,  without  any  attempt  to  pro- 
cure legislation.  Is  not  against  i^blic  policy, 
when  it  doee  not  appear  that  any  act  illegal  per 
as  or  of  corrupt  tendency  was  contemplated. 

(Hay<S,180S.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Bayfield  County  In 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover compensation  for  services  rendered  in 
assisting  in  perfecting  title  to  certain  govern- 
ment land.    Affirmed. 


NOTK.— In  contrast  with  the  above  case,  see  I  is  a  note  on  the  validity  of  a  contract  for  services 
Buulton  V.  Dunn  (Minn.)  80  L.  R.  A.  787,  with  which  !  to  procure  legislation. 
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Statement  by  Marshall.  J.: 

PlaintifF,  at  the  time  of  the  agreement  bere- 
ioafter  mentioned,  was  a  woodsman  and  pine- 
]asd  explorer  of  large  experience,  well  versed 
in  respect  to  the  location  of  valuable  timber 
lands  on  the  government  domain  in  northwest- 
ern Wisconsin,  and  the  methods  to  be  pursued 
In  order  to  legally  acquire  lands  under  the  land 
laws  of  the  United  Btates.  There  was  a  class 
of  such  lands  that  had  been  kept  out  of  the  mar- 
ket for  many  years  on  account  of  a  supposed 
right  thereto  under  certain  railroad  grants. 
Plaintiff,  by  investigation  at  the  general  land 
office,  became  satistied  that  such  lauds  were  in 
fact  free  from  any  valid  claim  under  railroad 
land  grants,  that  they  might  be  legally  thrown 
open  to  settlement,  and  that  persons  might 
thereupon  legally  settle  thereon,  and  be  enti- 
tled, by  virtue  of  such  settlement,  to  priority 
under  the  homestead  and  pre-emption  laws  of 
tue  United  States  and  the  established  practice 
of  the  general  land  office.  Defendant  desired 
to  obtain  a  tract  of  such  land.  PlaiDtiff  and 
<!efendant  entered  into  an  agreement,  wherein 
and  whereby  the  former  agreed  to  instruct  the 
latter  in  respect  to  such  lands,  and  the  method 
of  obtainio<;  the  same  under  the  land  laws  of 
the  United  States,  and  to  do  all  that  was  nec- 
essary in  order  to  have  such  lands  thrown  open 
to  settlement,  so  that  the  filin^^of  claims  might 
be  made  thereon,  and  defendant  agreed,  in 
coDsideration  thereof,  to  pay  plaintiff  10  per 
•ceot  of  the  value  of  any  tract  of  such  land  he 
might  thereby  acquire.  Pursuant  to  such 
agreement,  plaintiff  furnished  to  defendant  the 
minutes  and  description  of  100  acres  of  such 
lands,  and  furnished  him  the  necessary  infor- 
mation in  respect  to  complying  with  the  land 
laws  of  the  United  States  in  order  to  obtain 
title  thereto,  through  and  by  means  of  which 
defenciftnt  fiuMlly  acquired  such  land.  The 
value  thereof  was  about  $8,000,  and  the  plain- 
tiff claimed  as  his  compensatioo  $800.  This 
18  substantially  the  cause  of  action  set  forth  in 
tbe  complaint  and  established  b^  the  evidence. 
Certain  parties  mode  adverse  claims  to  the  land, 
which  defendant  extinguished  by  paying  $150. 
Od  that  ground  he  claimed,  od  the  trial,  that 
plaintiff  failed  to  fulfil  his  contract  by  failing 
to  do  all  that  was  necessary  to  secure  to  de 
fendant  bis  title.  Defendant  further  claimed 
that  the  $150  should  be  allowed  to  him  by  way 
of  recoupment,  but  no  such  claim  was  made 
by  answer  in  the  case.  A  demurrer  to  tbe 
complaint,  on  the  ground  that  it  fails  to  state 
a  cause  of  action,  was  overruled  by  the  court. 
At  tbe  close  of  the  testimony  defendant  moved 
to  dismiss  the  action  on  the  same  ground. 
Verdict  was  rendered  in  favor  of  plaintiff  for 
$700  by  direction  of  the  court.  A  motion  was 
made  to  set  aside  the  verdict  and  for  a  new 
trial,  which  motion  was  overruled.  Judgment 
was  entered  in  plaintiff's  favor,  from  which 
this  appeal  was  taken. 

HieMtTB.  Brossard  ft  Coli|pioii«  for  ap- 
pellant: 

The  contract  upon  which  this  action  is 
brought  tends  to  interfere  with  and  control  the 
operations  of  the  Interior  Departm'ent  of 
the  United  States  and  is  void,  especially  as  the 
compensation  provided  for  is  contingent,  be- 
ing wholly  dependent  upon  success,  and  fur- 
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ther,  as  the  person  who  undertook  to  render 
tbe  services  in  the  department  is  a  nonprofes- 
sional man  and  when  he  rendered  the  services 
had  not  been  admitted  to  practice  in  the  de- 
partment. 

8  Am.  &  Eng.Enc.  Law,p.877;  9  Am.  &  Eng. 
Enc.  Law,  p.  900;  Greenhood,  Pub.  Pol.  357, 
rule  800;  Hrovidenee  Tool  Co,  v.  Norris,  69  U. 
S.  2  Wall.  45,  17  L.  ed.  888;  Meguire  v.  Oyr- 
wine,  101  U.  S.  108,  25  L.  ed.  899;  Osranyan 
Y.  Winehetter  Repeating  Arms  Co,  108  U.  8. 
261,  26  L.  ed.  589;  Elkhart  County  /jxlge  v. 
Crary,  98  Ind.  288,  49  Am.  Rep.  746;  Wildsy 
V.  Golfier,  7  Md.  278,  61  Am.  Dec.  846;  Wight 
V.  Rind$kopf,  4:3  Wis.  844;  Faurie  v.  Morin,  4 
Mart.  (La)  89.  6  Am.  Dec.  701;  FiUon  v. 
Himee,  5  Pa.  452.  47  Am.  Dec.  422;  Fuller  v. 
Dame,  18  Pick.  472;  Hatzfield  v.  Gulden,  7 
Watts,  152,  8i  Am.  Dec.  750;  Buck  v.  Firti 
Nat.  Bank,  27  Mich.  298,  15  Am.  Rep.  189. 

The  obiections  to  the  contract  set  forth  in 
the  complaint  in  this  case  are  the  same  as  those 
upon  which  courts  refuse  to  enforce  contracts 
for  persona]  solicitation  or  influence  with 
meml)ers  of  legislative  bodies,  or  contracts  to 
govern  or  obstruct  the  course  of  Justice. 

Protidmee  Tool  Co.  v.  Norris,  eupra;  Bryan 
▼.  Reynolds,  5  Wis  200.  68  Am.  Dec.  55;  Chip- 
pewa Valley  A  8,  R.  Co,  v.  Chicago,  St.  P.  M.  d 
0.  R.  Co,  76  Wis.  224,  6  L.  R  A.  601;  Spafd- 
ing  V.  Ewing,  149  Pa.  876,  15  L.  R.  A.  727; 
Houlton  V.  Dunn,  60  Minn.  26,  80  L.  R.  A. 
787;  9  Am.  ft  Eng.  Edc.  Law,  p.  898;  Green- 
hood,  Pub.  Pol.  861,  rule  800;  Weed  v.  Black, 
2  MacArth.  268;  Clippinger  v.  Bepdaugh,  5 
Watts  ft  S.  815,  40  Am.  Dec.  619;  P&wen  v. 
Skinver,  84  Vt.  274,  80  Am,  Dec.  677;  Wiidey 
V.  Cottier,  7  Md.  273,  61  Am.  Dec.  846;  Elk- 
hart County  lA)dge  v.  Grary,  98  Ind.  288,  49 
Am.  Rep.  746;  Moyer  v.  (Mntieny,  41  Minn. 
242. 

The  fact  that  the  compensation  to  be  paid 
pursuant  to  the  contract  in  this  case  is  contin- 
gent upon  the  defendant's  acquiring  title  to  the 
land,  and  therefore  contingent  upon  the  secre- 
tary of  the  interior  so  wording  his  order  of 
restoration  that  the  settlers,  one  of  them  the 
defendant,  would  have  a  preference  right  of 
entry  over  all  others  for  the  land,  should  de- 
cide a  court  to  declare  the  contract  invalid 
when  it  might  otherwise  declare  it  valid,  had 
the  services  been  rendered  by  an  attorney  vep- 
resentiog  himself  as  such. 

CMppetoa  Valley  db  8.  R,  Co,  y.  Chicago,  8t. 
P,  M,  A  0.  R.  Co,  75  Wis.  249,  6  L.  R.  A. 
601;  Oil  V.  WiUiams,  12  La.  Ann.  219.  68  Am. 
Dec.  777;  FuUtr  v.  Dame,  18  Pick.  472;  tiatB- 
field  V.  Qulden,  and  Elkhart  County  Lodge  v. 
Crary,  eupra;  Marehall  v.  Baltimore  db  0.  R. 
Co.  57  U.  8.  16  How.  814, 14  L.  ed.  958;  Prov- 
idence Tool  Co.  V.  Norrie,  69  U.  S.  2  Wall.  45, 
17  L.  ed.  868;  Meguire  T.  Corwine,  101  U.  S. 
108,  25  L.  ed.  899. 

Plaintiff  could  not  appear  as  an  attorney  in 
the  Department  of  the  Interior. 

If  such  person  engages  to  procure  or  aids  in 
the  procuring  of  the  passage  of  a  bill,  he  ne- 
cessarily contracts  for  lobby  services 

Chippewa  Valley  d:  .S.  R.  Co.  v.  Chicago,  J9t. 
P.M  db  0,  R.  Co.  75  Wis  250,  6  L.  R.  A. 
601;  Bryan  v.  Reynolds,  Houlton  v.  Dunn,  and 
Spalding  v.  Ewing,  supra;  Burke  v.  Child,  88 
U.  S.  21  Wall.  441,  22  L.  ed.  628. 
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The  contract  contemplated  lobbying  services 
in  Congress. 

Wueormn  0,  B.  Co.  v.  Fonythe,  159  U.  8. 
46.  40  L.  ed.  71. 

The  contract  contemplated  the  doing  of  an 
unlawful  act. 

8  Am.  &  Eng.  Enc.  Law,  p.  869;  Riley  v. 
WbIUs,  19  L.  ed.  648;  Shire  v.  Chicago,  St.  P. 
M,  iSi  0,  R.  Co,  10  L.  D.  tt5;  Chicago,  St,  P.  M. 
<t-  0,  R.  Co.  11  L.  D.  607;  Chicago,  St.  P. 
M.  d  0.  i?.  Co.  12  L.  D.  259;  Sparks  v.  Pierce, 
115  U.  S.  408,  29  L.  ed.  428;  Aetoell  v.  Uuseey, 
17  L.  D.  369. 

In  actions  of  this  kind,  wbcre  the  parties 
are  equally  at  fault,  potior  est  conditio  defend- 
entis.  The  court  will  not  enforce  the  contract 
at  the  instance  of  the  plainiilf. 

Burke  v.  Child,  supra;  Oscanyan  v.  Win- 
chester Repeating  Arms  Co.  103  U.  S.  201,  20 
L.  ed.  539;  Wight  v.  Rindslcopf,  43  Wis.  348. 

Defendant  was  entitled  to  recoup  from  plain- 
tiff's demand  tbe  amount  paid  by  him  in  set- 
tling witb  advetse  claimants. 

4  Am.  &  Eng.  Enc.  Law,  p.  568;  Price  v.  Deal, 
90  N.  C.  290;  Morehouse  v.  Ueath,  99  Ind.  509; 
1  Sutherland.  Damages,  290;  22  Am.  &  Eng. 
Enc.  Law,  p.  853;  Qreen  v.  Ratson,  71  Wis.  54; 
Oarria  v.  Gates,  73  Wis.  513. 

Messrs.  Loud  &  O'Brien  and  Holland 
Richardson  for  respondent. 

Marshally  J.,  delivered  tbe  opinion  of  the 
court: 

Tbe  principal  question  here  presented  is. 
Was  tbe  contract  entered  into  between  plaintill 
and  diffendant  void,  as  against  public  policy? 
And  that  turns  on  whether  it  embraoes,  by  us 
terms  or  by  necessary  Implication,  an  agree- 
ment to  do  an  illegal  act  or  to  resort  to  secret 
and  improper  tamperim?  with  official  action, 
tilher  leiii>lalive  or  otherwise,  to  effect  the  pur- 
poses of  the  agreement,  or  that  such  was  iis 
tendency.  If.  by  its  terms,  or  by  necessary 
implication,  the  agreement  stipulated  for  cor- 
rupt action  or  personal  solicitation  in  the 
nature  of  lobbying,  or  tended  directly  to  such 
results,  then  il  is  void:  and,  if  such  fans  ap- 
pear sat  is  factoiily,  the  court  should  not  hesi- 
tate to  put  the  seal  of  condemnation  upon  it. 
The  rules  governing  this  subject  are  as  old,  at 
least,  as  the  common  law,  have  been  long  and 
firmly  established  in  our  jurisprudence,  and 
must  be  rigidlv  enforced  by  courts  of  justice, 
else  purity  and  integrity  in  the  administration 
of  government  will  be  seriously  imperiled 
All  agreements  which  tend  to  introduce  per- 
sonal influence  and  solicitation  as  elements  in 
procuring  and  influencing  legislative  action,  or 
action  by  any  department  or  the  government, 
are  contrary  to  sound  morals,  lead  to  Ineffi- 
ciency in  the  public  service,  and  come  under 
the  condemnation  of  the  rule  here  under  con- 
sideration. The  following  are  a  few  of  the  cases 
that  might  be  cited  in  support  of  the  foregoing 
proposition:  Providence  Tool  Co.  v.  Notris,  69 
U.  S.  2  Wall.  45,17L.ed.  868;  Elk?iart  County 
lA)dgev.  Craty,  98  Ind.  238.  49  Am.  Rep.  746; 
Lyon  V.  Mitchell,  36  N.  Y.  235, 93  Am.  Dec. 
502;  Winpenny  v.  French,  18  Ohio  Bt.  469; 
Mills  V.  Mills,  40  N.  Y.  543, 100  Am.  Dec.  535; 
Milbank  v.  Jones,  127  N.  Y.  370;  Rvrke  v. 
Child,  88  U.  S.  21  Wall.  441,  22  L.  ed.  623; 
Pincers  v.  Skinner,  34  Vt.  274,  80  Am.  Dec. 
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677;  Bryan  v.  Reynolds,  5  Wis.  200,  68  Am^ 
Dec.  55;  FuUer  v.  Dame,  18  Pick.  472;  Chip- 
pewa Valley  dt  S.  R.  Co,  v.  Chicago,  St  P.  M. 
it  0.  R.  Co.  75  Wis.  224,  6  L.  R  A.  601.     lo 
the  last  case  there  is  a  very  exhaustive  discus- 
sion of  the  general  subject  in  an  opinion  by 
Mr.  Justice  Cassoday,  iucluding  numerous  ci- 
tations of  authorities,  which  might  be  extended 
to  include  all  reputable  courts  in  aid  of  t  he 
views  above  expressed.    There  is  no  failure 
exhibited  anywhere  to  rigidly  maintain  ibe 
high  standard  of   sound  morals  in  public  af- 
fairs which  a  correct  application  of  the  rule 
here  invoked  requires.     In  Marshall  v.  Balti- 
more db  0.  R.  Co.  57  U.  S.  16  How.  314,  14  U 
ed.  953,  the  learned  jude>^who  wroie  the  opin- 
ion said,  in  effect,  public  policy  and  sound 
morals  imperatively  require  that  courts  shall 
condemn  every  act,  and  pronounce  void  evtry 
contract,  the  elements  or  probable  tendeoc.  >  f 
which  would  be  to  sully  the  purity  or  mib!....! 
the  judgment  of  those  to  whom  official  ];os 
tiou  has  been  intrusted,  and  this   court,  iu^ 
Chippeica  Valley  dt  S.  R.  Co.  v.  Chicago,  i>t.  J' 
M.  dt  0.  R.  Co.  supra,  quoting  with  approval 
from  Clippinger  v.  IJepbaugh,  5  Walla  «fc   S. 
315,  40  Am.  Dec.  519.  said,  in  effect,  that  '*it 
matters  not  that  nothing  improper  was  done  or 
was  expected  to  be  done  by  the  plaintiff.     It 
is  enough  that  such  is  the  tendency  of  the  con 
tract,  that  it  is  contrary  to  sound  morality  and 
public   policy,    leading.    neces.sarily,    in   tbe 
hands  of  desisnim;  and  corrupt  men  to  Im- 
prop«!r  tampering  with   members,  and  the  use 
of  an  extraneous,  secret  influence  over  an  im- 
portant branch  of  the  government.  It  may  not 
corrupt  all,  but  if  it  corrupts  or  tends  to  cor- 
rupt some,  or  if  it  deceives  or  tends  to  deceive 
or  mislead,  that  is  sufficient  to  stamp  its  char- 
acter with  the  seal  of  reprobation  before  a  ju 
dicial  tribunal." 

As  applied  to  contracts  like  the  one  before 
us,  the  dangers  and  mischiefs  that  may  arise 
from  allowing  parties  to  make  merchaudise  of 
mere  personal  solicitation  and  influence  is 
what  the  law  seeks  to  guard  against,  by  clos- 
tnir  the  doors  of  the  courts  securely  against  all 
efforts  to  enforce,  or  to  secure  tiie  "fruits  (»f, 
agreements  that  involve  such  elements,  as  a. 
subject  of  sale,  either  expressly  «»r  by  neces- 
sary inference.  Docs  the  agreement  under 
consideration  come  within  the  condeninatioD 
of  the  salutary  rule  referred  to?  That  is  the 
question.  Unless  it  does,  clearly,  the  couiracL 
should  be  upheld.  As  very  truly  said  by  Sir 
George  Jessel,  M.  R,  in  Printing  eft  A.  Regis- 
tering Co.  V.  Sarnpson.  L.  R.  19  Eq.  462:  "It 
must  not  be  foraotlen  that  you  are  not  to  ex- 
tend arbitrarily  those  rules  which  say  that  a 
given  contract  is  void  as  being  against  public 
policy,  because  if  there  is  one  thin^r  which 
more  than  another  public  policy  requires  ii  is 
that  men  of  full  age  and  competent  uuder- 
standing  shall  have  the  utmost  liberty  of  con 
tracting.  and  that  their  contracts  when  entered 
into  freely  and  voluntarily  shall  be  held  sacred 
and  shall  be  enforced  by  courts  of  justice. 
Therefore,  you  have  this  paramount  public 
policy  to  consider,— that  you  are  not  lightly  to 
interfere  with  this  freedom  of  contract."  This 
means  no  more,  we  take  it,  than  that  it  should 
be  made  to  appear  clearly — that  is  beyond  rea- 
sonable controversy — that  the  contract  is  void,. 
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9M  contrary  to  law  or  sound  morals,  else  it 
aboald  be  sustained.  In  the  light  of  the  fore- 
ffoiog,  the  contract  in  question  must  be  sub- 
ject^ to  judicial  interpretation  in  order  to  de- 
termine whether  itcon  tains  the  fatal  element  or 
not;  for  it  cannot  be  seriously  contended  that 
bj  its  terms,  either  as  set  forih  in  the  com- 
plaint or  established  by  the  evidence,  it  neces- 
sarily required  the  doing  of  anything  of  an  im- 
proper character  or  necessarily  tended  lo  any 
each  thing.  Plaintiff  agreed  to  furnish  de- 
fendant with  minutes  of  desirable  lands  on  the 
public  domain  upon  which  to  locate,  and  to  in 
struct  him  in  respect  to  what  he  should  do  as  a 
settler  on  such  lauds  in  order  to  secure  priority 
under  the  land  laws  of  the  United  States,  and 
to  do  all  that  was  necessary  or  could  be  done 
to  bring  the  land  in  question  into  market,  and 
enable  defendant  to  acquire  title  thereto. 
Wherein  does  this  languHgc  contemplate  the 
doing  of  anything  illegal?  The  intention  of 
the  parties  must  be  gathered  from  the  lan- 
gu9>!e  they  used,  from  the  contract  actually 
made,  in  ihe  light  of  attending  circumstances, 
the  same  as  in  any  other  case.  If,  properly 
construed,  it  does  not.  by  its  terms  or  by  neces- 
sary implication,  contain  anything  illegal,  or 
tend  to  any  violation  of  sound  morals,  the 
fatal  element  should  not,  through  an  over- 
zealous  desire  to  fortify  asninst  the'  deplorable 
effects  of  lobbying  contracts,  strictly  so-called, 
vhicb  all  recognize  and  should  unhesitatingly 
condemn,  be  injected  into  it  by  mere  suspic- 
ion and  conjecture  that  the  parties  intended 
to  do  some  illegal  act,  or  a  legal  act  by  illegal 
means,  or  that  the  agreement  might  have 
probably  led  to  improper  influences  upon,  or 
tampering  with,  official  conduct,  and  thereby 
defeat  the  contract. 

It  is  sometimes  lost  sight  of  that  the  pre 
sumptions  in  human  affairs  are  in  favor  of  in- 
nocence rather  than  of  guilt,  and  that  such 
rule  applies  in  testing  such  a  contract  as  the 
one  we  have  here  by  the  principles  of  sound 
morals.  Me/iratneyv.  C7/rtfwr7/er,  23  K^an.  692, 
31  Am.  Rep.  213.  In  Salinn$  v.  Stillman,  I4 
C.  C.  A  50,  66  Fed.  Uep.  677,  the  agreement 
between  the  parties  provided  that  a  portion  of 
the  moupj's  eventually  to  he  derived  from  the 
Unired  States,  under  an  act  to  purchase  the 
Fi.  Brown  reservation,  should  l)e  paid  to  a  cer- 
tnin  agent,  who  was  to  procure  the  purchase. 
The  court,  citing  Burke  v.  Child,  supra,  in  sup- 
port of  the  proposition  that  contracts  to  aid  in 
procuring  legislatiop  are  not  necessarily  un- 
lawful, said,  in  effect,  that,  as  the  bill  does 
not  show  the  character  of  the  services  to  be 
rendered,  the  presumption  is  that  they  are  law- 
lul  rather  than  unlawful.  Bryan  v.  Reynolds, 
5  Wis.  200,  68  Am.  Dec.  55.  decided  by  this 
court  many  years  aco,  and  which  has  often  been 
cited  with  aoproval  in  other  jurisdictions,  is  to 
the  same  effect.  There  was  an  agreement  to 
prosecute  and  superintend,  in  the  capacity  of 
apent  and  attorney,  a  private  claim  before  the 
leirislalure.  The '  court  held  Ihnf,  under  a 
prof>er  interpretation  of  the  contract,  it  con- 
tained, by  its  terms,  an  agreement  to  pay 
money  inconMrieration  of  influence  by  way  of 
personal  solicitation  of  members  of  the  legisla- 
ture in  favor  of  the  desired  legislation.  The 
following  language  was  used  by  the  learned 
jiidse  who  delivered  the  opinion:    "We  have 
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had  some  difficulty  in  determining  that  the  con- 
tract sued  upon  in  this  case  was  a  contract 
which  stipulated  for  the  use  of  the  influence 
of  the  plaintiff  with  the  members  of  the  legis- 
lature in  favor  of  a  law,  .  .  .  but  upon  reflec- 
tion we  think  that  to  be  the  case.  .  .  .  We 
know  of  no  way  by  which  .  .  .  plaintiff  could 
comply  with  the  contract  on  his  part  without 
resorting  to  personal  solicitation  with  the  mem- 
bers of  the  leaislative  body.  We  therefore 
think  that  the  contract  was  by  its  terms  au 
agreement  to  pay  money  for  a  coosideratiou 
which  is  inconsistent  wiih  public  policy."  To 
the  same  effect  is  Chippewa  Valley  d&  S»  R.  Co. 
V.  ClUcago^  ^t.  P.  M.  db  0.  R.  Co.  supra,  where 
this  court,  quoting  with  approval  from  Provi- 
dence TtH.l  Co.  V.  Norris,  supra,  and  Osennyan 
V.  WincJiester  Repeating  Arms  Co.  103  U.  S.  261, 
26  L.  ed.  TiSO,  to  the  effect  that  agreements  to 
influence  the  action  of  the  L-gislative  or  other 
branches  of  the  government  by  personal  so- 
licitation or  influence  are  void  as  against  pub- 
lic policy  wi'hout  reference  to  ihe  question  of 
whether  improper  means  are  contemplated, 
held  that  the  law  looks  to  the  general  tendency 
of  such  agreements,  and  closes  the  doors  to 
temptatioD,  by  refusing  their  recognition  in 
any  of  the  courts  of  the  country;  but,  in  ap- 
plying the  principle  to  the  case'  in  hand,  the 
court  held  that  the  language  of  the  contract 
was  such  that  the  plaintiff,  in  carryinir  it  out. 
must  necessarily  have  resorted  to  methods 
classed  as  lobbying;  that  though  the  contract 
did  not,  in  terms,  require  anything  of  au  im- 
proper character,  it  did  so  impliedly,  as  per- 
formance necessarily  led  to  metljods  that  come 
within  the  condeiiuaation  of  the  law;  thereby 
recognizing  that  the  test  is.  Does  the  contract^ 
by  its  terms  or  by  necessary  implicatioti,  re- 
quire the  performance  of  acta  of  a  corrupt 
chMracter,  or  which  have  a  corrupting  ten- 
dency? 

Obviouslv,  when  the  learned  judffe  in  Pmti 
denee  Tool  Co.  v.  Norris,  «Mpr /.so often  quofetl 
and  approved,  said  that  the  law  looked  to  the 
tendency  of  such  agreements,  and  clones  the 
doors  of  the  courts  to  them,  and  that  their  iu- 
validity  turns,  not  on  whether  improper  influ- 
ences are  intcnrled,  but  upon  their  corrupting 
tendency,  he  referred  to  agreements  to  do  act* 
in  themselves  contrary  to  public  policy,  or 
agreements  the  performance  of  which,  by 
necessary  inference,  required  or  contemplated 
the  resort  to  methods  having  a  coriup'ing  ten- 
dency. That  is  all.  In  Burke  v.  ChilcK  supra,. 
the  agreement  was  for  the  influence  of  a  lol)by- 
ing  acent  to  bring  about  the  pa»*sage  of  a  law 
for  the  payment  of  a  private  claim,  without 
reference  to  its  merits,  by  means  of  personal 
influence  and  solicitation.  The  court  held  the 
contract  void,  and  there  clearly  pointed  out  the 
distinction  between  airreements  for  services 
that  may,  and  such  as  may  not.  properly  be 
entered  into  to  obtain  legislative  or  execiitive 
ociion,  and,  in  effect,  said  that  the  preparation 
of  petitions,  tnkine  of  testimony,  collecting  of 
facts,  preparing  of  arguments,  and  submitting 
them,  orally  or  in  writing,  to  committees  or 
other  proper  authority,  and  services  of  like 
character,  which  are  intended  to  reach  only  the 
reason  of  those  to  be  influenced,  are  Ucitimaie. 
They  are  not  to  be  classed  with  contracts  for 
personal  solicitation,  or  the  means  customarily 
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resorted  to  by  the  lobbyist.  It  is  upon  the 
latter  that  the  law  puts  the  seal  of  coDdemna- 
tioD;  not  upon  the  former.  To  the  same  effect 
are  Spalding  v.  Bunng,  149  Pa.  875,  16  L.  R 
A.  727;  Pdweri  v.  Skinner,  84  Vt.  275,  aoil 
Chippewa  VaUey  d  S.  R.  Co.  v.  Chicago,  St,  P. 
JIf.  <£  0.  R.  Co.  supra.  In  Poioers  v.  Skinner, 
€upra,  the  court  held  that  a  contract  to  labor 
faithfully  before  the  legislature  to  effect  a  de- 
sired end  was  not  by  its  terms  Illegal;  but  the 
trial  court  found,  in  addition,  that  it  contained 
an  agreement  that  the  plaintiff  should  solicit 
members  in  an  individual  way,  as  opportunilv 
therefor  was  presented,  and,  because  of  sucn 
element,  that  the  contract  was  void.  A  con- 
tract somewhat  similar  to  the  one  under  con- 
sideration, in  Hovlton  v.  Dunn,  00  Minn.  26, 
80  L.  R  A.  787,  was  held  void  as  against  pub- 
lic policy;  but  the  court  appears  to  have  rested 
the  decision,  not  so  much  on  the  contract,  as 
on  what  was  done  under  it,  and  done  before  it 
was  entered  into. 

The  evidence  showed  that  plaintiff  attended 
sessions  of  Congress,  appeared  before  its  com- 
mittees, and  emploved  counsel  to  urge  the 
passage  of  a  bill  forfeiting  lands  to  the  govern- 
ment, and  to  open  them  to  settlement  in  such 
«  way  as  to  secure  priority  of  settlers  thereto. 
Qo  far  as  we  can  gather  from  the  reported 
«a8e,  all  acts  done  in  reeard  to  obtaining  legis- 
lation were  prior  to  the  making  of  the  agree- 
ment. There  was  really  nothing  in  the  lan- 
guage or  purposes  of  the  contract,  viewed  in 
the  light  of  attending  circumstances,  and  what 
was  actually  done,  showing  that  improper  in- 
fluence was  contemplated,  or  that  there  was 
any  tendency  to  that  end.  There  was  no  per- 
sonal soliciting  of  members  of  Congress  or  the 
olflcers  of  the  Interior  Departmentr  The  car- 
rying out  of  the  contract  did  not  require  or 
lead  to  any  such  thing,  for  it  was,  so  far  as  it 
relates  to  any  official  action,  a  mere  agree- 
ment to  promote  the  enforcement  and  applica- 
tion of  existing  laws  and  established  regula- 
tions of  the  Interior  Department  to  existing 
<'onditions,  to  the  end  that  persons  having  a 
right  to  select  and  acquire  lands  on  the  public 
domain  might  exercise  such  right.  This  re- 
quired only  the  collecting  of  facts,  and  pre- 
senting them  to  the  proper  officers,  and  mak- 
ing arguments  thereon  in  respect  to  the  legal 
status  of  the  lands,  under  the  circumstances, 
and  the  rights  of  parties,  under  such  existing 
laws  and  regulations,  to  acquire  such  lands. 
The  fact  that  plaintiff  was  not  a  member  of  the 
legal  profession  makes  no  difference  with 
the  legitimate  character  of  his  services,  in  the 
face  of  the  undisputed  facts  that  such  aervices 
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required  special  knowledge  and  training,  and 
that  plaintiff,  by  years  of  study  and  experi- 
ence, had  qualihed  himself  to  render  valuable 
services  to  his  employers.  Under  these  cir- 
cumstances, to  infer  that  the  services  con- 
tracted for  were  other  than  such  as  are  sanc- 
tioned by  Burks  v.  Child,  supra,  the  collecting 
of  facts,  making  of  arguments,  and  promoting^ 
action  by  appeals  to  reason,— is  rather  to  re- 
verse the  rule  which  presumes  innocence 
rather  than  guilt  in  the  affairs  of  life.  So  far 
as  Houlton  v.  Dunn,  supra,  is  inconsistent 
with  the  decision  in  this  case,  we  are  not  dis- 
posed to  follow  it,  but  to  hold  that,  unless  the 
contract  was  for  the  performance  of  some  act 
Illegal  per  se,  or  to  do  something  of  itself  of  a 
corrupt! ug  tendency,  or  by  its  terms  or  by 
necessary  implication  it  contemplated  a  resort 
to  improper  means,  such  as  personal  solicita- 
tion or  influence, — something  other  than  an  ap- 
peal to  the  reason  of  the  department  officers 
whose  action  was  sought,  or  to  obtain  their  ac- 
tion as  a  favor  instead  of  as  a  right, — it  should 
be  upheld. 

So 'far  as  appears  from  the  evidence  in  this 
case,  plaintiff  had  acquired  all  his  information 
in  respect  to  the  le^  status  of  the  lands  in 
question,  their  location  and  value,  before  the 
contract  was  made  with  the  defendant.  No 
legislation  was  had,  solicited,  or  required. 
The  only  tbiog  plaintiff  did  after  making  such 
contract,  and  the  only  thing  contemplated, 
was  to  make  such  presentation 'before  the  Sec- 
retary of  the  Interior  as  to  satisfy  such  oflScer 
of  the  legal  status  of  the  lands,  and  that  they 
should  be  thrown  open  to  settlement  under  ex- 
isting laws,  which  would  secure  to  the  first 
settler  thereon  priority  thereto;  and  there  is  no 
element  in  the  agreement,  the  performance  of 
which,  by  necessary  or  reasonable  inference, 
tended  to  any  other  result.  It  appears  that 
plaintiff  did  npt  go  before  such  department, 
and  make  such  presentation,  and  urge  such 
action  as  a  favor  to  his  principals,  but  as  a  right 
to  which  they,  and  all  other  persons  similarly 
situated,  were  entitled.  Looking  at  the  contract 
and  its  tendency,  as  above  stat^,  the  elements 
requisite  to  warrant  the  court  in  condemning 
it  as  contrary  to  public  policy  are  absent. 
Hence,  it  must  be  sustained  as  a  binding  agree- 
ment between  the  parties. 

The  other  questions  raised  have  been  con- 
sidered, but  we  do  not  deem  them  of  sufficient 
importance  to  more  than  mention  them,  so 
that  it  may  be  seen  that  they  have  not  been 
overlooked.  There  is  no  reversible  erior  that 
we  perceive  in  the  record. 

Judgment  affirmed. 


IM 


BnaKBB  T.  GiTLr,  C.  A  8.  F.  R  Cow 


171 


TEXA.S  SUPREME  COURT. 


B.  A.  RIE8NER,  Appt., 

V. 

GULF,  COLORADO.  &  SANTA  Ft  RAIL- 
WAY COMPANY. 


(. 


.Tex.. 


.) 


The  filini^,  by  order  of  a  Federal  eoiirt» 
of  a  bill  for  a  receiver.  Is  soffioient  to  iiive 
priority  of  Jurisdictioo  over  the  property  as 
Against  a  subsequent  ffamtobment  under  process 
of  a  state  court,  althouffb  this  was  issued  be- 
fore service  upon  tbe  defendant  in  the  suit  for 
H  receiver,  if  a  receiver  was  appointed  in  due 
time, 

(June  8, 1896.) 

AUESTIONS  certified  by  the  Court  of  Civil 
\{f  Appeals  for  the  First  Supreme  Judicial 
DUtrici  arising  upon  an  appeal  by  plaintiff 
from  an  order  of  I  he  District  Court  for  Harris 
CouDty  dissolving  a  garnishment  writ  lo  a  pro- 
ceeiiiD^  to  collect  a  debt  from  the  Texas,  L^ui- 
fiana,  &  Easlero  Railway  Company.  Affirm- 
HHCf  adtited, 

Tbe  facts  are  stated  in  the  opinion. 

MfSfra.  Coleman  &  Ross,  for  appellant: 

If  tbe  proposition  that  the  mere  filing  of  a 
l»ill  praying  the  appointment  of  a  receiver 
tsperaies  to  put  the  property  referred  lo  in  cus- 
tfdia  legit  becomes  established  through  tbe  de- 
HsioDs  of  the  courts  of  this  country,  what  a 
refuge  tbe  courts  will  become  for  debtors  who 
are  able  but  unwilling  to  pay  their  debts. 

It  is  not  within  the  power  of  any  party  by 
ihe  mere  filing  of  a  bill,  or  by  the  presentation 
of  tbe  same  to  a  judge  for  an  order  to  show 
<^u<!e.  to  take  property  from  the  owners  and 
(raDsfer  the  same  into  the  custody  of  the  court, 
whether  the  court  so  wills  and  decrees  or  not; 
the  onl^  method  by  which  property  can  be 
placed  %n  eastodia  Ugis  in  advance  of  a  judg- 
ment and  decree  of  a  court  or  judge  to  that 
effect  is  in  the  cases  where  statutes  provide 
^-xpressly  the  process  of  attachment  or  seques- 
iraiioD  or  other  similar  writ,  and  by  actual 
seizure  under  such  process  and  by  giving 
^K)Dd8  required  by  statute  in  order  to  obtain 
»ucb  process. 

In  the  case  at  bar  there  is  an  entire  absence 
of  any  of  these  essential  elements. 

There  is  no  such  thing  as  a  suit  or  action  for 
s  receiver.  There  can  be  no  suit  having  for  its 
<'bject  and  as  its  ultimate  purpose  the  appoint- 
ment of  receivers. 

Tbe  controversy  of  which  tbe  court  gets 
jUTi«diction  upon  the  filing  of  the  bill  is  the 
<x>Dtroversy  between  the  plaintiff  and  the  de- 
fendant arising  on  the  issues  presented  by  the 
pleadings. 

When  a  party  presents  or  files  in  court  a  bill 
of  complaint  against  another,  he  presents  a 
controversy  of  which  the  court  acquires  juris- 
<iictioo  immediately,  and  which  tbe  court  is 
entitled  to  retain  to'the  end.  If  he  desires  the 
<^o\in  to  go  further  and  take  possession  of  cer- 

Nor.— As  to  the  exoloslveness  of  Jurisdiction 
V  appointment  of  a  receiver,  see  Re  Schuyler^s 
^eam  Tow-Boat  Co.  (N.  Y.)  20  L.  R.  A.  89L 
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tain  property  and  assume  the  responsibility  of 
tbe  management  thereof  pending  the  litigation, 
be  asks  the  court  to  |do  something  which  all 
authorities  agree  involves  the  exercise  of  a  ju- 
dicial function,  and  which  the  court  is  required  ^ 
to  exercise  with  caution  and  discrimination. 
It  may  or  may  not  grant  the  receivership  as  in 
its  sound  judgment  seems  best.  If  the  neces- 
sity for  such  relief  is  doubtful,  the  court  will 
deny  it,  but  this  certainly  does  not  deprive  the 
court  of  the  power  and  jurisdiction  to  deter- 
mine the  controversy  presented  by  the  filing  of 
the  bill. 

Mestrs.  Hatcheson,  Campbell,  ft  Sears* 
for  appellee: 

When  this  garnishment  against  the  Gulf, 
Colorado.  &  Santa  Fe  Railway  Company  was 
filed  the  property  of  the  Texas,  Louisiana,  & 
Eastern  Railway  Company  was  in  the  custody 
of  the  United  States  circuit  court  at  Galves- 
ton. Being  in  eutdodia  legis,  it  was  not  sub- 
ject to  garnishment  from  another  court. 

dtp  Nat.  Bank  T.  Merchants  Nat.  Bank,  7 
Tex.  Civ.  App.  584;  Texat  Trunk  R.  Co.  v. 
Lem$,  81  Tex.  1;  EIUm  v.  Vernon  lee,  L.  db  W. 
Co.  4  Tex.  Civ.  App.  66;  Atta%  Bank  v.  Nahant 
Bank,  28  Pick.  480;  Buhbard  v.  Hamilton  Bank, 
7  Met.  840;  Union  Trust  Co.  v.  Roekford,  B.  L 
db  8t.  L.  R.  Co.  6  Biss.  198;  Oaylord  v.  Vt. 
Wayne,  M.  db  C.  R.  Go.  6  Biss.  286:  High,  Re- 
ceivers, §  50,  p.  88;  Gluck  &  B.  Receivers, 
§80. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  for  the  first  su- 
preme judicial  district  has  certified  to  this  court 
the  following  statement  and  questions:  "Ap- 
pellant sued  the  Texas,  liouisiana,  &  Eastern 
Railway  Company  in  tbe  county  court  of  Har- 
ris county  for  a  debt,  and  on  the  80th  day  of 
DecembeV,  1898,  sued  out  a  writ  of  garnish- 
ment against  the  Gulf,  Colorado,  <fe  Santa  F6 
Railway  Company,  which  was  duly  served  on 
the  2d  day  of  January,  1894.  The  garnishee 
filed  its  answer  March'lO,  1894.  admitting  that 
at  the  date  of  the  service  of  the  garnishment  it 
was  indebted  to  the  Texas,  Louisiana,  &  East- 
ern Railway  Company,  but  set  up  the  facts 
stated  below  tn  show  that  the  fund  was  not 
subject  to  the  writ,  and  asked  that  the  receiv- 
ers of  the  defendant  company's  property  be 
made  parties  to  the  suit,  in  order  that  tbe  ques- 
tions involved  might  be  adjudicated.  The  re- 
ceivers, Putnam  and  Lazarus,  intervened,  also 
setting  up  the  facts  stated,  to  show  that  the  debt 
in  question  was  not  subject  to  garnishment,  and 
that  they,  as  such  receivers,  were  entitled  to 
collect  and  administer  it  under  the  orders  of 
the  court  which  appointed  them.  The  facts 
shown  in  support  of  the  claim  of  the  receivers 
are  as  follows:  On  the  25th  day  of  December, 
1898,  there  was  presented  to  Hon.  David  E. 
Bryant,  one  of  tbe  judges  of  tbe  circuit  court 
of  tbe  United  States  for  tbe  eastern  district  of 
Texas,  a  bill  in  equity  in  behalf  of  Samuel  A. 
Walker  v.  The  Texas,  Louisiana,  db  Eastern 
Railway  Company,  requesting  the  appointment 
of  receivers  for  said  company,  its  assets,  and 
proptfty.    The  nature  of  this  bill  is  not  further 
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shown  by  the  record  before  us.  It  was  ordered 
filed  by  Judge  Bryant,  and  was  filed  in  said 
circuit  court  on  ihe  29th  day  of  December,  1898. 
Ko  other  action  was  uken  upon  it  until  Feb- 
ruary 1,  lb94,  when  Judge  Bryant  appointed 
the  interveoers  as  receivers  of  the  defendant 
railway  company,  with  power  to  take  posses- 
'  sion  of  same  aud  all  of  its  property,  and  or- 
dered that  such  property  be  delivered  to  them. 
Tiie  receivers  qualified,  and  took  possession  of 
the  propel  ties  before  the  trial  of  this  suit  in 
the  county  court.  Plaintiff,  Kiesner,  recov- 
ered judgment  against  the  defendant  company 
for  his  debt,  but  tbe  county  court  held  (bat  it 
had  no  jurisdiciion  to  subject  the  funds  in  the 
hands  of  tbe  garnishee,  and  dissolved  the  gar- 
nishment and  discharged  the  gMriiisbce.  Upon 
these  facts  the  following  questions  are  certified 
for  decision:  (1)  Was  tbe  fund  in  the  bands 
of  the  garnishee  at  tbe  time  of  the  service  of  tbe 
writ  8ut)ject  to  tbe  eraruisbment,  or  did  tbe  ap- 
pli<'ation  for  ihe  appointment  of  receivers  of 
tlio  property  of  tbe  defendant,  considered  in 
connection  with  tbe  subsequent  action  of  tbe 
Federal  court,  put  such  fund  beyond  the  reach 
of  the  writ?  (2)  If  the  fund  was  subject  to 
garDisbmenl  when  it  was  served,  must  tbe  fund 
be  subjected  by  tbe  ordinary  statutory  judg- 
ment rendered  by  the  court  issuing  the  writ, 
or  should  tbe  garnishment  be  simply  sustained 
by  tbe  judernient  rendered,  leaving  the  plaintiff 
to  seek  satisfaction  tbroui^h  the  orders  nf  the 
court  having  charge  of  the  receivership?" 

It  IS  generally  held  by  tbe  couns  and  stated 
by  the  text- writers  that  when  tbe  jurisdiction 
of  a  court  attaches  to  any  subject  matter  of 
litigation,  although  concurrent  with  another 
or  other  courts,  it  becomes  exclusive  for  all 
purposes  necessary  to  the  accomplishment  of 
the  objects  of  the  suit.  Wait,  Insolvent  Corp. 
g  261 ;  High,  Receivers,  §  62.  That  is.  if  a  bill 
be  filed  in  one  court,  which  has  for  its  object 
the  appointment  of  a  receiver  tatake  into  cus- 
tody tbe  property  of  tbe  defendant,  and  to  pay 
and  discharge  the  debts  of  such  defendant  from 
tbe  time  that  tbe  jurisdiction  attaches  to  tbe 
property,  no  interference  on  tbe  part  of  other 
courts  will  be  allowed.  But  this  general  state- 
ment leaves  open  tbe  question  as  to  when  and 
under  what  circumstances  tbe  jurisdiction  of 
tbe  first  court  does  in  fact  attach  so  as  to  give 
it  exi  I usive  control  of  tbe  property  sought  to 
be  subjected.  In  this  stare  it  has  been  estab- 
lished that  whenever  a  court  of  competent 
jurisdiction  has  appointed  a  receiver  for  a  cor- 
poration or  for  an  individual  or  co-  partnership, 
tbe  jurisdiction  of  that  court  attaches  to  the 
property  of  such  corporation,  person,  or  firm, 
alt  bough  the  receiver  has  not  qualified,  or  taken 
poiisession  of  tbe  property.  Texas  Trunk  R. 
Co,  V.  LetriB,  81  Tex.  I.  In  tbe  case  last  cited. 
Chief  Justice  Stayton,  speaking  for  tbe  court, 
quoted  from  tbe  case  of  Maynard  v.  Bond,  67 
Mo.  815,  as  follows:  "The  counsel  for  the 
sheriff  only  objects  that  he  was  prior  in  right 
to  the  receiver,  because  his  levy  was  made  be- 
fore the  receiver  had  executed  and  filed  the 
liond  to  he  given  by  him.  When  the  court,  in 
Bucb  cases,  appoints  a  receiver,  it  is  because 
the  court  has  first  adjudged  that  the  property 
is  DO  longer  to  be  under  the  control  of  tbe  par- 
tics  to  tbe  suit,  but  is  thenceforth  to  be  and  is 
in  tbe  custody  of  the  court.    A  receiver  then 
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becomes  merely  an  agent  through  whom  tbe 
court  acts;  and  whether  he  be  forthwith  ap- 
pointed  by  the  court  as  in  this  case,  or  a  refer- 
ence be  made  to  a  master  or  referee  to  appoint; 
one,  in  either  case  tbe  effect  is  tbe  same;  the 
title  of  the  receiver  is  of  the  date  at  which  it  i» 
ordered  that  a  receiver  shall  be  appointed 
Then  the  title  of  tbe  partners  to  control  dies, 
and  then  the  title  of  the  court  and  of  its  agent 
and  officer  immediately  succeeds."  This,  id 
substance,  asserts  tbe  proposition  that  whenever 
the  judge  of  tbe  court  has  acted  upon  the  ap- 
plication in  such  way  as  to  indicate  that  he  baa 
determined  that  be  will  inve^^tigate  the  matter, 
and  may  appoint  a  receiver  at  some  future  date, 
the  property  is  thereafter  considered  in  the  cus- 
tody of  tbe  law.  and  not  liable  to  the  process- 
of  any  other  court  pending  such  investigation. 
This  doctrine  is  sustained  in  the  cases  of  May- 
V.  Frintup  59  Ga.  128,  and  Adams  v.  Mercan- 
tile Trust  Co.  15  C.  C.  A.  1, 66  Fed.  Rep.  617,  as 
well  as  other  cases.  In  the  former  case  the 
United  States  circuit  court  for  the  state  of 
Greorgia  had  appointed  a  receiver  for  a  railroad 
company,  and.  after  administering  tbe  property 
in  the  bands  of  the  receiver  for  a  time,  dis- 
charged him  therefrom,  after  which  another 
application  was  filed  in  the  same  cause,  askin;^ 
the  appointment  of  another  receiver,  which 
second  application  was  pending  in  that  couri» 
and  a  time  set  for  bearing  it,  when  a  like  ai>- 
phciition  was  made  in  a  state  court  in  ibestate- 
of  Ck^orgia,  asking  the  appjintment  of  a  le- 
ceiver  for  the  ssme  railroad  company.  The 
state  court  made  tbe  appointment  of  a  receiver 
in  the  case,  who  took  possession  of  the  prop- 
erty, and  afterwards  the  United  States  circuit 
court  also  appointed  a  receiver  in  tbe  case 
therein  pending,  the  latter  court  directing 
its  receiver  to  apply  to  the  state  court  for 
possession  of  the  property.  Tbe  receiver  ap- 
pointed by  the  Federal  court  intervened  in 
the  state  court,  setting  up  the  facts,  and 
Hsked  that  tbe  property  be  delivered  into  bis 
possession  in  accordance  with  the  appoint- 
ment made  by  the  United  States  circuit 
court.  Tbe  state  court  of  Georgia  ordered 
its  receiver  to  turn  over  tbe  properly  to  tbe  re 
ceiver  of  tbe  Federal  court,  which  order,  upon 
appeal,  was  affirmed  by  tlie  supreme  court  of 
that  state.  In  the  case  of  Adams  v.  Mercan- 
tile Trust  Co.,  opinion  delivered  by  Judge 
Pardee,  the  United  States  circuit  court  of  ap- 
peals reversed  tbe  judgment  of  the  circuic 
court  of  tbe  United  States  in  the  state  of 
Florida,  and  directed  it  to  turn  over  to  the  re- 
1  ceiver  of  tbe  state  court  tbe  property  of  tbe  de- 
fendant in  that  suit  upon  a  state  of  facts  very 
similar  to  thai  which  existed  in  the  case  of  Mai/ 
V.  Printup.  Judge  Pardee  quoted  from  the 
opinion  of  Judge  Wood  as  follows:  *'l8  actunl 
seizure  of  the  properly  necessary  to  tbe  juris 
diction  of  tbe  court?  In  my  judgment,  it  i** 
not.  In  this  case  I  think  tbe  jurisdiction  of 
the  United  Staes  circuit  court  for  the  nortberu 
district  of  Georgia  first  attached  to  tbe  prop- 
erty, because  tbe  suit  in  that  court  was  fir^t 
commenced,  and  service  of  sul)pu!na  made, 
and  because  (1)  one  of  the  main  objects  of  the 
suit  was  to  obtain  possession  of  tbe  proj^rty. 
and  such  possession  was  necessary  to  the  full 
relief  prayed  by  the  bill,  and  (2)  because,  by 
the  service  of  the  restraining  order  enjoinin? 
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the  defendant  company  from  ddiyering  pos- 
session of  the  trust  property  to  any  person  ex- 
cept a  receiver  appointed  by  this  court  in  this 
oauae,  the  court  acquired  constructive  posses- 
sion, and  from  the  moment  of  the  service  of 
the    restraining  order  the    property  was   in 
gremio  legis. "    O  f  th is  J udge  Pard ee  expressed 
his   approval,  saying:  "The  views  expressed 
by  Judge  Wood  have  been  accepted  and  fol- 
lowed, in  this  circuit,  at  least,  and  we  fully 
concur  therein,  as  a  correct  exposition  of  the 
law,   and  one  pariicularly  applicable  to  the 
pre.«««>Tir  case:  while  the  decision  of  Mr.  Justice 
Braii  .y  doubted  by  himself,  is  open  to  the  ob- 
jection that  thereby  jurisdiction  is  frequently 
made  to  depend  upon  a  race  between  marshals 
aod  sbeiiffs.  likely  to  result  in  unseemlv  con- 
troversies   between    the   stale   and    Federal 
courts."    In  accordance  wUb   the  expression 
•quoted    from  the    opinion   of   Judge   Wood 
ubove,  it  has  been  ginerally  held  by  tbe  Fed- 
eral  courts  that  when  a  bill  has  been   filed 
which  seeks  to  subject  tbe  property  of  a  corpo- 
xiiUoD,  person,  or  co-partnership  to  the  pay- 
ment of  tbe  debts  of  all  crediUirs,  and  prays 
for  tbe  appoiuiment  of  a  receiver  to  ndroinistpr 
tbe    same,  and   when  service  of  ciiation  has 
been  bad  upon  tbe  defendant,  the  jurisdiction 
of  tbe  court  attaches  to  such  property  so  as  to 
exclude  the  interference  of  any  oiher  court 
therewith.     Btlmont  NaU  Co.  v.  Columbia  Iron 
4t  S,  Co.  46  Fed.  Rep.  8;  Slvidds  v.  G*Uman, 
157  XJ.  8.  168,  80  L.  ed.  660;  AtUis  Bank  v. 
^VmAani  Bank,  28  Pick.  480:    Gnylard  v.  Ft. 
ir«^Yfff,  M,  db  C.  E.  Co,  6  Biss.  292,  Fed.  Cas. 
Wo.   5.284;  Union  Mvt,  L.  Ins.  Co.  v.  Umter- 
mitff  of  Ohicifffo^  6  Fed.   Rep.  448;   Ottem  v. 
Okio  C.  R  Co.  20  Fed.  Rep.  10;  diittenden  v. 
BreicMter,  60  U.  S.  2  Wall.  101,  17  L.  ed.  880; 
Adams  v.  Mercantile  Trust  Co.  15  C.  C.  A.  1, 
66  Fed.  Rep.  617;  Foster.  Fed.  Prac.  §0.  In  the 
<-ase  of  Texas  Trunk  H.  Co.  v.  Levis  our  su- 
preme court  went  no  further  than  to  decide 
that  « he  appointment  of  a  receiver  without  his 
<lualificaiion  operated  to  place  the  property  in 
€U9ioOia  Ifgis,  but  it  was  strongly  intimated 
that  this  was  not  the  limit  at  whicb  this  court 
would  stop  on  the  question  of  jurisdiction. 
From   the  statement  which  accompanies  tbe 
^lueHiiona  propounded  we  conclude  that  no 
service  of  process  was  had  in  tbe  case  pending 
in  tbe  Federal  court'wben  the  writ  of  garnisb- 
ment  was  served  in  this  case,  and  the  question 
as  to  what  would  be  tbe  proper  rule  in  case 
process  had  been  served  before  the  service  of 
tbe  writ  of  garnishment  is  not  before  us  for 
decision. 

J I  doe5i  appear  from  the  Matement  that  tbe 
petition  in  tbe  case  instituted  in  the  Federal 
«>urt  seeking  the  appointment  of  a  receiver 
was  prepente<l  to  the  Honorable  David  E.  Bry- 
ant, judge  of  the  United  fltstps  circuit  court 
for  the  eastern  district  of  Texas,  which  peti- 
tion he  acted  upon  so  far  as  to  examine  it  and 
H>rder  it  fil<  d,  from  which  we  conclude  that  he 
determined  that  tbe  allegations  of  the  petition 
wcie  sufficient  to  show  a  prima  fade  case  for 
the  appointment  of  a  receiver,  and  that  by  his 
action  he  sent  the  petition  to  be  tiled  in  his 
court  for  future  consideration.  This  action  of 
tbe  jodge  was  sufHcient,  if  followed  up  in  due 
time  by  the  appointment  of  a  receiver,  to  fix 
tbe  Jurfadiction  of  that  court  upon  all  the  prop- 
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erty  of  the  defendant  in  that  suit  as  to  lient 
thereafter  attempted  to  be  acquired  through 
the  process  of  other  courts.  Uader  such  cir- 
cumstances the  appointment,  when  made, 
would  relate  back  to  the  tiline  of  the  bill. 
Levi  V.  Columbia  L,  Ins.  Co.  1  Fed.  Rep.  206. 
Of  course,  what  we  have  said  might  not  apply 
to  a  case  where  third  parties  had  acquired 
rights  in  tbe  property  for  a  valuable  considera- 
tion without  notice,  as,  for  instance,  by  pur- 
chase from  the  defendant  or  by  a  contract  Hen 
for  a  valuable  consideration  paid.  If  such  a 
case  should  arise,  we  feel  sure  that  the  equities 
of  such  persons  would  be  properly  recognized 
and  protected  by  that  honorable  court.  In 
lej-as  Trunk  R.  Co.  v.  Lewis,  nupra.  Chief 
Justice  Stsyton  strongly  intimates  that  the  fil- 
inj^  of  a  hill  or  petition  asking  for  a  receiver 
might  be  held  to  fix  the  jurisdiction  of  the 
court  in  which  it  was  filed  from  the  time  of 
such  filin^r  and  before  the  service  of  process  or 
action  by  tbe  court;  but  it  is  not  ueces.sary  for 
us  to  decide  ibat  question  in  this  ca^e,  and  we 
leave  it  an  open  question,  as  we  find  it  under 
tbe  authorities.  While  there  are  many  ei- 
pressions  in  tbe  textbooks  and  in  the  decided 
cases  which  would  lead  to  sucb  acouclusion, 
we  have  not  been  able  to  find  any  case  in 
which  the  question  was  involved  and  decided. 
Counsel  for  the  receivers,  interveners  in  this 
rase,  urge  upon  this  court,  as  authority  fettling 
the  qtieslion  that  tbe  filing  of  a  bill  fixes  the 
jurisdiction  of  the  court  over  the  property  of 
tbe  defendant,  the  cases  of  Chiitendm  v.  Hiett- 
ster,  60  U.  8.  2  Wall.  101,  17  L.  ed.  830.  and 
Oaylord  v.  Ft.  Wnyne,  M.  A  C.  R.  Co.  «  Diss. 
28«.  Fed.  Cas.  No.  5.284.  In  the  former  case 
a  bill  bad  been  filed  in  the  circuit  court  of  the 
United  States  attacking  tbe  validity  of  an  aa- 
8iiniment  made  by  the  debtor  defendant  to 
which  the  assi|>nees  were  parties.  The  pur- 
pose of  tbe  bill  was  to  set  aside  that  instrument, 
and  to  have  a  receiver  appointed  to  administer 
tbe  assets.  Service  of  process  was  bad  upon 
all  of  the  defendants.  The  Hf^signees  appeared 
in  court,  and  answered  before  any  proc*  eding 
was  instituted  in  the  state  court  for  the  ap- 
pointment of  a  receiver  for  the  same  property. 
That  case  differs  from  the  one  now  before  the 
court  in  this:  that  the  instrument  under  which 
the  assignees  held  the  property  was  attacked 
directly  in  tbe  proceeding,  and  sought  to  be 
annulled,  which  necessarily  gave  tbe  court  ju- 
risdiction of  tbe  property  involved,  and,  in  ad- 
dition thereto,  the  court  had  acquired  jurisdic- 
tion of  tbe  debtor  nnd  the  asMgnees  by  service 
of  process  and  answer  filed  lie  fore  the  proceed- 
ing in  tbe  state  court  was  inaugurated.  In 
this  case  no  service  bad  been  had  upon  tbe  de- 
fendant when  the  writ  of  garnishment  was 
issued,  and  there  was  no  specific  attack  made 
upon  tbe  title  or  claim  of  any  person  to  tbe 
property,  but  simply  for  the  general  purpose 
of  placing  all  of  the  properly  of  tbe  defendant 
in  the  hands  of  a  receiver  for  due  administra- 
tioD.  In  the  case  of  Gaylord  v.  Fi.  Wayne, 
M.  d  O.  R.  Co.,  cited  above,  service  had  been 
made  upon  the  defendant  l)efore  any  proceed- 
ing was  Inaugurated  in  the  state  court.  Tbe 
court  said:  "Of  course,  in  all  that  has  been 
said,  it  is  assumed,  what  was  tbe  fact  in  this 
case,  that  tbe  bill  was  not  only  filed  first  in 
this  court,  but  that  the  proceas  was  issued  and 
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duly  served  upon  the  parties,  and  tbat  they 
were  in  court  subject  to  its  jurisdiction  before 
any  proceeding  was  instituted  in  tbe  state 
court"  Neither  of  these  cases  involves  the 
point  insisted  upon  by  counsel  for  the  receiv- 
ers in  this  case. — that  the  filing  of  the  bill  of 
itself  gave  jurisdiction  to  the  court  over  tbe 
property  of  defendant.  They,  however,  tend 
to  support  the  position.  On  the  other  hand, 
there  are  expressions  by  hi^h  authority  which 
would  lead  to  the  conclusion  that  no  such  re- 
sult would  follow  the  filing  of  a  bill  without 
service  of  process  and  without  action  by  tbe 
court.  Whenever  that  question  shall  arise  in 
any  case  in  the  future,  we  feel  confident  tbat 
the  courts  will,  in  the  true  spirit  of  comitv 
and  fairness,  determine  and  settle  it  with 
proper  limitations  so  as  to  guard  against  the 
perpetration  of  fraud  and  the  jeopardizing  of 
the  rights  of  others  to  which  it  might  be  pecu- 
liarly liable  unless  properly  guarded.  It  is 
fortunate  for  the  country,  for  the  interests  of 
public  justice,  and  to  the  credit  of  the  judici- 
ary, both  Federal  and  state,  that  with  few  ex- 
ceptions the  courts,  both  Federal  and  state, 
have  been  liberal  and  just  in  determining  ques- 
tions which  involve  the  conflict  of  jurisdiction. 
So  lon^  as  these  tribunals  manifest  the  spirit 
of  comity  and  fairness  displayed  in  the  cases  of 
Adams  v.  Mercantile  Trust  Co.  and  May  v. 
Printup.  above  dted,  there  can  be  no  serious 
diBturbaanoe  of  that  harmony  which  should 


prevail  between  these  independent,  but  co- 
ordinate, jurisdictions,  and  "races  betweea 
marshals  and  sheriffs,  likely  to  result  in  un- 
seemly controversies  between  the  state  and 
Federal  courts,"  will  be  avoided,  because^ 
when  either  court  may  feel  that  its  jurisdiction 
has  been  invaded,  upon  application  by  its  re- 
ceiver to  the  court  which  has  taken  possessioQ 
of  the  property  the  wrong  will  be  righted  in  a 
spirit  of  fairness  and  justice,  as  was  done  in 
the  cases  cited  above  and  in  this  case  in  the 
county  court. 

It  will  be  unnecessary  to  answer  the  second 
question  and  to  the  first  question  we  answer 
that  tbe  funds  in  the  hands  of  the  garnishee  at 
the  time  of  the  service  of  the  writ  should  be 
held  not  to  be  subject  to  garnishment  whea 
presented  upon  the  application  or  interventioa 
of  receivers  as  in  this  case,  and  the  county 
court  properly  held  that  such  funds  should 
not  be  thus  subjected  .to  the  payment  of  th» 
plaintiff's  debt.  We  do  not  mean  to  say  that, 
if  no  intervention  had  been  filed  by  the  receiv- 
ers, or  action  taken  to  bring  the  question  be- 
fore the  county  court,  and  it  had  rendered 
judgment  against  the  garnishee,  such  judg- 
ment would  be  void,  so  as  not  to  protect  it 
when  paid;  but  we  hold  that  upon  such  appli- 
cation or  intervention  it  toas  the  duly  of  the 
County  Court  to  order  that  the  garniehu  be  die^ 
ehaerged. 
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!•  An  aidmissioii  hy  an  Insiirajioe  oiv 
g^anisatloii  that  a  eertlflcate  was  li- 
aaedt  and  its  payment  into  oourt  of  tbo  money 
due  thereunder,  make  itUDneoessary  in  an  action 
for  Buofa  insurance  to  prove  tbat  the  eertlflcate 
was  xeffularly  Issued,  although  that  fact  is  de> 
nied  by  other  claimants  of  the  fund  who  are 
brouffht  in  by  request  of  the  defendant. 

8.  Fraud  in  Indncinfl^  the  inanred  to 
ehani^e  tbe  beneflciariee  in  his  certiflF 
^cate  of  life  inanraaoet  when  he  had  a  right 
to  make  the  change,  does  not  give  the  former 
beoeflciaries  any  right  to  claim  tbe  proceeds  as 
against  the  new  beneficiaries  where  the  insurer 
does  not  contest  the  validity  of  the  insurance. 

(June  2,  1896.) 

APPEAL  by  the  substituted  defendants  from 
a  judgment  of  the  Superior  Court  for  the 
City  and  County  of  San  Francisco  in  favor  of 
plaintifiF  in  a  proceeding  to  recover  the  amount 

NoTB.— As  to  a  change  of  beneficiaries  by  a 
method  other  than  that  prescribed,  see  Orand 
Lodge,  A.  O.  U.  W.  v.  Noil  (Mich.)  15  L.  B.  A.  86a 
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alleged  to  be  due  on  a  mutual  benefit  eertlfl- 
cate.   Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

Mes*re.  Scrlvner  A  Schell*  for  appellants: 

A  change  of  bebecfliary  cannot  be  made  by 
the  insured  unless  a  substantial  compliance 
ivith  the  laws  and  regulations  of  the  society  is 
had. 

Jory  V.  Supreme  Council,  A,  L.  cf  H.  lOS 
Cal.  20,  26  L.  R.  A.  788;  Niblack,  Ace.  Ins.  &. 
Ben.  Soc.  §  218,  p.  415;  McF^ughlin  v.  Me- 
McLaughlin,  104  Gal.  171.  See  also  Bacon » 
Ben.  Soc.  &  Life  Ins.  2d  ed.  g§  307.  810; 
Banker^  A  M,  Mut,  Ben.  Aeeo.  v.  Stapp,  77 
Tex.  517. 19  Am.  St.  Rep.  772,  and  note  p.  790. 

Judgment  for  the  plaintiff  on  the  plead inga 
cannot  be  rendered  when  tbe  answer  denies  any 
of  the  material  allegations  of  the  complaint,  or 
sets  up  new  matter  constituting  a  defense. 

A'udd  V.  Thompeon,  84  Cat  89;  Hicke  v. 
Lowil,  64  Cal.  17, 49  Am.  Rep.  679;  QhirardeUv 
V.  McDermott,2St  Ci\,  589;  Boiiov,  Vandament,, 
67  Cal.  833;  Amador  County  v.  Butierfield,  51 
Cal.  526. 

Neither  the  denials  nor  the  aflSrmative  alle- 
gations of  the  answer  could  be  stricken  out  ae 
a  sham. 

Oreenbavm  v.  Turrill,  57  Cal.  285;  Arata  ▼ 
Tellurium  Gold  dt  8.  Min.  Co.  65  Cal.  840. 

The  iosufflciency  of  the  denials  and  of  the 
new  matter  set  up  In  the  answer  as  a  second 
and  separate  defense  could  be  tested  only  by 
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demaner,  oot  by  motion  to  strike  out  or  for 
judirment  od  the  pleadings. 

Sieain  ▼.  Burnette,  76  Cal.  800;  Jackmn  ▼. 
LAar,  53  Cal.  259. . 

If  equitable  relief  ma^  be  granted  wbere  tbe 
substitution  of  a  beneficiary  is  prevented  by 
fraud,  it  is  but  even-banded  Justice  tbat  a  sim- 
ilsr  relief  sbould  be  accorded  wbere  sucb  sub- 
stitution is  obtaioed  by  fraud. 

Jory  ▼.  Supreme  (fonncif,  A.  L.  of  H.  105 
Cal.  20,  26  L.  R.  A.  738;  Bacon,  Ben.  :Soc.  & 
Life  Ins.  §  810&/  Keener  v.  Qrand  Lodge,  A,  0. 
U.  W.  38  3do.  App.  543. 
MeMTS.  Boyd  ft  Fifield,  for  respondents: 
^here  an  answer  presents  notbing,  either  by 
way  of  denial  or  new  matter,  to  bar  or  defeat 
an  action,  the  plaintiff  may  apply  for  judgment 
OD  tbe  plead ines. 

Hemme  ▼.  Hays,  55  Cal.  387;  Fetch  v.  Beau- 
dry,  40  Cal.  441;  Young  ▼.  MiOer,  68  Cal.  802; 
Gften  V.  BoberUon,  64  Cal.  75;  Loveland  v. 
Qarver,  74  Cal.  298;  Drew  v.  Pedlar,  87  Cal. 
443:  DeTaro  v.  Robinson,  91  Cal.  873;  Evana 
T.  Paioe,  102  Cal.  182;  Heydenfeldt  v.  Jacobs, 
m  Cal.  373;  McQowan  v.  Ford,  107  Cal.  177. 
Tbe  cbange  of  benefit  certificate  having  been 
actually  marie  by  the  supreme  lodge,  and  is- 
sued, and  Ibe  money  having  been  paid  into 
court,  tbe  substituted  defendants  cannot  be 
beard  to  allege  that  it  was  not  issued  in  strict 
accordance  with  the  regulations  of  tbe  order. 

Adams  ▼.  Grand  Lodqe,  A.  0.  U,  W,  105 
Cal.  821;  McLaughlin  v.  Mclaughlin,  104  Cal. 
171;  Martin  v.  Sttibbings,  126  111.  387;  Thomas 
▼.  Thomas,  181  N.  Y.  205;  Anthony  v.  Massa- 
chusftts  Ben,  Asso,  158  Mass.  822;  Simeoke  v. 
QTGnd  Lodge,  A.  0.  U.  W.  84  Iowa.  888, 15  L. 
R.  A  114;  Hanson  v.  Minnesota  Scandinavian 
BflUf  Asso,  59  Minn.  123. 

It  is  no  objection  tbat  Henry  Hoef  t  did  not 
sign  tbe  certificate  in  the  blank  space  for  bis 
fii^atnre. 

LuhTs  V.  Luhrs.  123  N.  Y.  367,  9  L.  R.  A. 
584. 

Tbe  general  averments  of  undue  influence, 
coercion  duress,  and  false  and  fraudulent  rep- 
resentaiioos,  present  no  issuable  facts. 

People  V.  McKenna,  81  Cal.  159;  Spring 
VaUey  Waterworks  v.  San  Francisco,  82  Cal. 
321,  6  L.  R.  A.  756;  Burris  y.  Adams,  96  Cal. 
667;  Albertoli  ▼.  Branham,  80  Cal.  681;  Meeker 
T.  HarrU,  19  Cal,  278,  79  Am.  Dec.  215;  Oak- 
^J'd  ?.  Oarpentier,  13  CaL  540. 

Tbe  averments  of  the  answer  do  not  state 
facts  sufficient  to  constitute  a  defense  to  the 
wife  8  rights. 

Goodmn  v.  Goodwin,  59  Cal.  562;  Kiddefs 
Ettate,  66  Cal.  490;  Bancroft  v.  Bancroft  {Cs].) 
40  Pac.  488:  Fleery  v.  Peery,  94  Tenn.  328. 

During  bis  life  tbe  member  has  an  absolute 
and  uDcooditional  right  to  change  tbe  benefi- 
ciary. This  he  may  do  with  or  without  reason . 
Kiblack.  Ace.  lus.  «fc  Ben.  8oc.  t:^  16rt.  212, 
214,  *a9,  284a,  248;  Bacon,  Ben.  Soc.  &  Life 
Ins.  ^287;  Brown  v.  Grand  Lodge,  A.O.U.  W. 
^  Iowa,  287;  Supreme  Conelate  Royal  Add- 
VhiaY,  CappeUa,  41  Fed.  Rep.  1;  Lamont  v. 
Orand  Lodge,  L  L.  of  H,  81  Fed.  Rep.  177; 
lamont  y.  Motel  Men*s  Mut,  Ben,  Asso.  80  Fed. 
Rep.  817;  Gentry  v.  Supreme  Lodge^  K,  of  H, 
23  Fed.  Rep.  718;  XJnim  Mut.  Asso,  v.  ifont- 
Homery,  10  Mich.  587;  Fisk  v.  Equitable  Aid 
^nion  (Pa.)  11  Atl.  84;  Masonic  Mut.  Ben. 
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Soc  V.  Burkhart,  110  Ind.  189;  Eellenberg  v. 
District  No.  1,  L  0.  B.  B.  94  N.  Y.  580; 
KnighU  of  Honor  v.  WaUon,  64  N.  H.  517; 
Beatty's  Appeal,  122  Pa.  428;  Martin  v.  Stub- 
bings,  126  Bl.  887;  Supreme  Council,  Catholie 
K.  of  A.  V.  Morrison,  16  R  L  468;  Supreme 
Council,  Catholic  K.  of  A.  v.  Franke,  137  111. 
118;  Thomas  v.  Thomas,  181  N.  Y.  205;  Luhrs 
v.  Luhrs,  123  N.  X.  367,  9  L.  R  A.  534; 
Sabin  V.  Phinney,  134  N.  Y.  423;  Anthony  v. 
Massachusetts  Ben.  Asso.  158  Mass.  822;  Sim- 
coJte  V.  Grand  Lodge,  A.  0.  U.  W.  84  Iowa, 
383,  15  L.  R.  A.  114;  Hanson  v.  Minnesota 
Sctindinaman  Relief  Asso.  59  Minn.  128;  Cath- 
olic Knights  of  America  v.  Kvhn,  91  Tenn.  214; 
Masonic  Benev.  Asso.  v.  Bunch,  109  Mo.  560; 
Mitchell  V.  Grand  Lodge,  /.  K.  of  H.  70  Iowa, 
860;  Byrne  v.  Casey,  70  Tex.  247;  Fischer  v. 
American  L,  of  H,  168  Pa.  279;  Swift  v.  San 
Francisco  Stoc^  A  E.  Board,  61  Cal.  567;  Order 
of  Mutual  Companions  v.  Griest,  76  Cal.  494; 
Bowman  v.  Moore,  87  Cal.  806;  McLaughlin  v. 
McLaughlin^  104  Cal.  171;  Jory  v.-  Supreme 
Council,  A.  L.  of  H,  105  CaL  20,  26  L.  R.  A. 
783;  Adams  v.  Grand  Lodge,  A.  0.  U.  W.  106 
Cal.  321. 

Having  no  vested  interest, — nothing  which 
the  law  recognizes  or  protects. — it  is  a  legal 
solecism  to  say  that  the  beneficiary  can  be  de- 
frauded. He  has  nothing  to  be  defrauded  out 
of.  As  well  might  any  other  stranger  say  that 
he  bioQself  had  been  defrauded. 

Niblack,  Ace.  Ins.  &  Ben.  Soc.  2d  ed.  g  234a/ 
Brown  v.  Grand  Lodge,  A.  O.U.  f^.  80  Iowa, 
287;  Schillinger  v.  Boes,  85  Ky.  857;  Pingree 
V.  Jones,  80  111.  181.  See  also  Sherman  v.  San- 
dell^  106  Cal.  373;  Tuck  v.  Industrial  Home  for 
Adult  Blind,  106  Cal.  216. 

There  is  no  outstanding  promise  or  contract 
on  tbe  part  of  tbe  supreme  lodge  to  pay  the 
children  anything.  It  is  the  same  in  law  as  if 
the  member  hai  allowed  tbat  certificate  to 
lapse.    This  be  had  a  right  to  do. 

In  case  of  an  actual  completed  change  and 
substitution  the  first  contract  and  tbe  mere  ex- 
pectancy of  tbe  first  beneficiarv  under  it  are 
entirely  w%)ed  out  and  nothioff  left. 

Niblaok.  Ace.  Ins.  &  Ben.  Soc.  2d  ed.  §  219; 
Bacon,  Ben.  Soc.  &  Life  Ins.  §  810c;  Bowman 
V.  Moore,  87  Cal.  306;  Martin  v.  Stuhbings, 
126  Bl.  387;  Beatty's  Appeal,  svpra;  Sabin  v. 
Phinney,  184  N.  Y.  423;  Swift  v.  Railwan 
Pass,  d  F,  C,  MuL  Aid  &  Ben.  Asso.  96  111. 
309;  Byrne  v.  Casey,  70  Tex.  247. 

Henshaw,  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  the  Judgment  given  in  favor  of 
plaintiff  upon  tbe  pleadings.  Plaintiff,  the 
widow  of  Henry  Hoeft,  sued  defendant,  a 
benefit  association,  to  recover  $2,000  upon  a 
certificate  issued  in  her  name,  at  request  of  the 
insured  member,  Henry  Hoeft.  Tbe  defend- 
ant Supreme  Lodge,  for  answer,  paid  the 
money  into  court,  and  asked  tbat  tbe  children 
of  Henry  Hoeft  be  allowed  to  appear  and  con- 
test. This  was  permitted,  and  the  children — 
defendants  and  appellants  herein — interposed 
a  general  demurrer  to  plaintiff's  complaint, 
and  thereafter  filed  an  answer  and  cross-com- 
plaint. The  court,  upon  motion,  gave  plain- 
tiff Judgment  upon  the  pleadings,  and  thia 
appeal  followed. 
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1.  Tbe  objection  that  the  court  had  no 
power  to  pass  jjudgment  until  it  disposed  of 
tbe  demurrer  is  sound  as  a  proposition  of 
law,  but  untenable  under  this  record.  It  does 
not  appear  that  the  demurrer  was  not  disposed 
of,  aud,  as  error  will  not  be  presumed,  it  will 
be  assumed  that  it  was.  Moreover,  the  de- 
tniirrer  was  without  merit.  Lojtua  r.  Fucher, 
106  Cal.  616. 

2.  It  is  contended  that  the  answer,  by  its 
denials,  joined  issue  with  plaintiff  upon  certain 
of  her  allegations,  and  that  tbe  issues  were 
material,  and  required  evidence  for  tbeir  de- 
lormination.  Tbe  denial  that  the  certificate 
was  issued  to  plaintiff  io  accordance  with  the 
regulations  of  the  order  is  disposed  of  by  the 
admission  of  tbe  order  that  tbe  certificate  was 
actually  issued,  and  by  its  payment  into  court 
of  tbe  money  due  thereunder.  The  regula- 
iatinns  of  the  order  are  for  its  q^n  protection, 
not  for  the  protection  of  tbe  beneficiaries,  and 
the  order  has  power  ro  waive  a  strict  compli- 
ance with  tliero.  It  is  not  denied  that  the 
certificate  to  plaintiff  was  in  fact  issued.  Me- 
Layghhn  v.  McLavghlm,  104  Cal.  171;  AdnwB 
V.  Grand  Lodge.  A,  0.  V.  W.  105  Cal.  321; 
Martiii.  v.  Stvbbings,  126  III.  887;  17ioma9  v. 
Tliomas,  131  N  Y.  205.  Tbe  principle  enun- 
ciated  disposes  of  all  of  the  denials  of  the  de- 
fendants which  are  similar,  e.  g.,  itsii  tbe 
insured  did  not  sign  in  tbe  blank  space  left  for 
bis  signature,  and  did  not  comply  with  all  the 
requirements  and  regulations  of  the  order  in 
procuring  tbe  issuance  of  the  certificate  of 
plaintiff. 

8.  The  principal  question  presented  is  raised 
by  the  new  matter  pleaded  by  defend  a  bts  in 
their  cross-oom plaint.  They  set  forth  that 
plaintiff  is  tbeir  stepmother.  Originally  their 
father — the  insured— procured  a  cerlificatu  to 
be  issued  in  tbe  name  of  tbeir  mother,  his  then 
wife.  Upon  her  death  a  certificate  was  issued 
in  ibeir  favor.  In  the  course  of  time  be  mar- 
lied  plniniiff,  and  thereafter  surrendered  tbe 
certfticate  in  favor  of  them,  and  caused  tbe 
rcriificate  under  wbich  plaintiff  claims  to  be 
issued  to  her.  Tbe  last  change,  it  is  averred, 
was  accomplished  through  the  fraudulent  rep- 
re«entations,  undue  IniQuence.  coercion  and 
duress  practiced  and  exercised  upon  tbeir 
father  by  his  wife,  this  plaintiff.  Tbe  specific 
averments  to  support  this  charge  are  to  the  last 
degree  meager  and  inconclusive;  but,  passing 
that,  under  an  assumption  oftheir  sufljciency, 
we  come  to  consider  whether  a  cause  of  action 
is  stated.  If  so,  tbe  judjrment  must  be  re- 
versed; if  not,  it  was  properly  given. 

Defendants  do  not  plead  any  contract  with 
their  deceiised  father,  or  any'special  equities 
which  would  deprive  him  of  the  right  to  make 
a  ch-*nge,  but  stand  upon  the  ground  that  tbey 
may  contest  because  the  change  was  procured 
by'fratid.  But,  if  it  was  a  fraud,  did  they 
have  a  right  to  complain?  Clearly  they  had 
not,  unless  either  by  contract  or  in  law  they 
had  some  vested  interest  or  right  in  the  cer- 
tificate which  had  formerly  l)een  taken  out  in 
their  favor.  They  claim  no  such  vested  in- 
terest by  contract.  If  it  exists  at  all,  then  it 
exists  by  operation  of  law.    But  such  righta 
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are  either  constitutional  or  statutory,  and 
are  referred  to  no  law  wbich  secures  to  tbcm 
a  right  of  action  for  such  a  cause.  If  they 
had  a  vested  right  in  tbe  certificate  as  aucli, 
then  the  insured  himself,  of  bia  own  volition, 
and  without  the  fraudulent  contrivance  of  a 
third  person,  could  not  subs'itute  a  new  bene- 
ficiary. But  this  is  not  and  cunnol  be  claimed, 
for  the  contract  is  between  tbe  order  and  tbe 
insured.  The  beneficiary's  interest  is  the 
mere  expectancy  of  an  incompleted  gift,  wbich 
is  revocable  at  the  will  of  the  insured,  and 
which  docs  not  and  cannot  become  vested  as  a 
right  until  fixed  by  his  death.  If  it  is  saiil 
that  a  devisee  under  a  will  has,  durinj^  the  life 
of  tbe  testator,  a  like  naked  expectancy,  it  may 
be  freely  conceded  that  it  is  so;  but  to  the  beifs 
and  devisees  is  confirmed  a  right  of  action  for 
fraud,  etc,  by  the  provisions  of  the  Code, 
Otherwise  they,  too,  would  come  within  the 
scope  of  tbe  general  principle  that  a  right  of 
action  for  fraud  is  p:  rsonal  and  untransferable. 
One  cannot  be  defrauded  of  that  in  wbich  be 
has  no  vested  right.  A  vested  right  ia  prop- 
erty, wbich  the  law  protects,  while  a  mere  ex- 
pectoncy  is  not  properly,  and  therefore  ia  not 
protected.  These  views  will  be  found  .support- 
ed without  conflict  by  amultitude  of  autboi  itics 
from  which  may  be  cited:  Niblack,  Ace.  ins. 
&  Ben  .8oc  2d  ed  §  234a/  Brown  v.  Grand  Lodge, 
A,  0,  V.  W.  80  Iowa,  287;  SchtUinger  v.  liors, 
85  Ky.  857:  RoMnnon  v.  United  States  Mut. 
Acd,  As9o.  68  Fed.  Rep.  825;  Supreme  Conelate 
Iioy*il  Adelphia  v.  (Jappella,  41  Fed.  Rep.  1; 
Lomont  v.  Ornnd  Lodge,  I.  L.  of  If,  Si  Fed. 
Rep.  177;  Knights  of  Honors,  Watson,  UJ^.  H. 
617:  Fkatfp's  Appeal,  122  Pa.  4'28;  Afarttn  ▼. 
Stubbings,  126  ill.  8^j7.  In  our  own  state  tbe 
cases  of  Sinft  v.  i<aa  Fmnrisco  Stock  A  K. 
Hoard,  67  Cal.  567;  Order  of  Mutual  Compan- 
ions V.  Oriest,  76  Cal,  4\tA  Bmoman  v.  Moore^ 
87  Cal.  306,  and  UrLaugMin  v.  McLaughlin^ 
104  Cal.  171, — recognize  the  same  general 
principles^ 

Jory  v.  Supreme  Council,  A,  L.  of  77. 105  Cal. 
20,  26  L.  R.  A.  738,  and  tbe  cases  mvolving  a 
like  consideration,  differ  radically  from  the 
ca.<ie  at  bar.  There  is  no  conflict  in  tbe  de- 
cisions nor  confusion  in  the  principles.  In  the 
Jory  Cftse  the  insureil  endeavored  to  change 
tbe  beneficiary,  and  did  everything  possible  to 
that  end  except  to  surrender  tbe  outstanding 
certificate.  This  he  was  prevented  from 
doing  by  the  fraud  and  contrivUnre  of  the 
Ix^nHlciary  named  therein,  who  refused  to 
part  with  it.  As  between  the  two  claimants 
to  the  fund,  namely,  the  holder  of  the  earlier 
certificate  wbich  the  insured  had  in  effect  can- 
celed, and  tbe  beneficiary  last  named,  equity, 
not  demanding  impossibilities,  and  not  per- 
mitting one  to  take  advantage  of  his  own 
wrong,  decreed  that  the  latter  had  the  better 
right.  In  other  words,  it  gave  complete  effect 
to  the  acts  of  tbe  insured.  In  this  case  appel- 
lants ask  to  have  the  acts  of  tbe  insured  nulli- 
fied,—an  essentially  different  demand. 

The  judgment  appealed  from  is  affirmed. 

We  concur:    Temple*  J.,  McFarUuid»  J« 
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WINCHESTER  &  LEXINGTON   TURN- 
PIKE ROAD  COMPANY,  Appt., 

«. 

J.  H.  CROXTON. 
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1.  A  ehmrter  specification  of  rates 
which  it  shall  be  lawAil  for  a  turnpike 
company  to  charge*  subject  to  a  certain 
increase  or  decrease  if  necessary  to  keep  the 
company's  dividen da  within  certain  limits,  does 


JsoTE.—Ijeai8laUve  power  to  Hx  tons,  raU»,  or  prices, 

1  The  QenercA  doctrine. 
TL  WheOter  limiied  to  monop(Aiei  or  ntiU 
ilL  To  \Dh&t  avpLicaibU, 

a.  JCfeixUprB  and  warehoufes. 
h,  Oarrfers. 

1.  IngeMTC^raQroadt^ 

2.  Street  milvTavi* 
SL  Gafials. 

4.  Ferrtes. 

0.  2ba  roods* 

d.  Bridges. 

e.  WharvcM, 

f  .  TeUgraptiS, 
g.  TelephoncB, 
h.  Qas. 
L  Water. 

1.  Bread, 

k.  mzzs. 

L  Pemnal aervieef.^ 
m.  CareoraalvoQet^loQi, 
W.  Ddeffctiion  of  power. 
V.  Extent  and  limits  of  power. 

a.  In  general. 

b.  JtuHcialirferferenee, 
c  Tests  of  reosonaMeness. 

d.  Ifie^iia2iti/ or  diserimlnatioiii 

e.  Contraet  exemptions. 

I.  TAe  ffeneml  doetrfns. 

The  leadlDir  case,  and  one  that  has  established  the 
Jsw  on  the  subject  of  le^rialatlve  power  to  reirulate 
-charges  or  rates  that  may  be  lawfully  demanded  in 
a  business  affected  with  a  public  interest.  Is  that  of 
Vimn  ▼.  Illinois,  94  U.  8.  U8.  U  L.  ed.  77.  It  laid 
down  the  doctrine  that  private  property  is  subject 
to  public  regulation  when  it  is  devoted  to  a  public 
use. 

Justice  Field,  who  dissented  In  Munn  v.  Illinois, 
ttld  in  Georgia  B.  ft  Bkg.  Go.  v.  Smith,  128  U.  3. 174, 
3S  U  ed.  877.  as  to  property  affected  with  a  public 
use:  'There  have  been  differences  of  opinion 
tmong  the  Judires  of  this  court  in  some  cases  as  to 
the  circumstances  or  conditions  under  which  some 
Unds  of  property  orbosiness  may  be  properly  held 
to  be  thus  affected,  as  in  Munn  v.  Illinois,  94  U.  8. 
m.  m.  139. 146, 24  L.  ed.  77, 84,  88, 91,  but  nooe  as  to 
tbedoetsrine  that  when  such  use  exists  the  business 
becomes  subject  to  leffislative  control  in  all  re- 
spects necessary  to  protect  the  public  against 
dan^r.  Injustice,  and  oppression.** 

**Tbe  good  sense  as  well  as  the  law  of  the  sub- 
ject** eays  Lord  EllenborouirL,  Oh.  J.,  in  Allnutt  v. 
loftlis,  12  East,  6S7,  is  expressed  in  the  passage  from 
Lord  Hale  (De  Portlbus  Maris,  1  Hargraves,  Law 
Tmcts,  78)  to  the  effect  that  where  private  property 
is  affected  with  a  public  interest  it  ceases  to  be 
/uHt  prioati  only,  and  he  says  that  this  principle 
attaches  if  there  exists  in  the  place  and  for  the 
commodity  in  question  a  virtual  monopoly.  This 
doctrine  was  laid  down  In  deciding  that  in  case  of 
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not  constitute  an  irrevocable  contract  betweea 
the  state  and  the  corporation,  but  Is  merely  an 
indication  that  such  rates  are  supposed  to  tw 
ren^onable,  without  precluding  the  subsequent 
exercise  of  l^slative  power  to  change  the  rates. 

8*  A  reduction  of  the  rates  of  a  turn- 
pike company  will  not  constitute  a 
deprivation  of  its  property  without  due 
process  of  law,  where  it  does  oot  appear  that  the 
dividends  will  be  thereby  reduced,  or,  if  so,  to 
what  extent. 

(February  29, 1896.) 


such  a  virtual  monopoly  a  warehouseman  was 
limited  to  reasonable  charges.  It  was  oot  a  ques- 
tion of  the  power  of  Parliament  to  limit  such 
charges,  and  indeed  of  this  there  could  be  no  ques- 
tion, but  merely  of  the  power  of  the  court  to  limit 
them  by  application  of  this  doctrine.  If  the  courts 
can  of  themselves  establish  such  a  limitation  of  the 
amount  to  be  charged  in  business  dealings,  the 
power  of  the  legislature  to  do  so  must  surely  exist. 

That  a  mere  common-law  regulation  of  trade  or 
business  may  be  changed  by  statute  is  asserted  in 
Munn  V.  Ultnois,  but  it  is  too  obvious  to  require 
any  authority.  It  is  said  in  that  case:  **A  person 
has  no  property,  no  vested  interest,  in  any  rule  of 
the  common  law.  That  is  only  one  of  the  forms  of 
municipal  law,  and  is  no  more  sacred  than  any 
other  .  .  .  The  great  ol&oe  of  statutes  Is  to 
remedy  defects  in  the  common  law  as  they  are 
developed,  and  to  adspt  it  to  the  changes  of 
time  and  circumstances.  To  limit  the  rate  of 
charge  for  services  rendered  in  a  nublio  employ- 
ment, or  for  the  use  of  property  in  which  the  public 
has  an  Interest,  is  only  changing  a  regnlation 
which  existed  before.  It  establishes  no  new  prin- 
ciple in  the  law,  but  only  gives  a  new  effect  to  the 
old  one.** 

Since  state  legislatures  have  sovereign  power  of 
legifiiation  except  as  restrained  by  Constitutions,  It 
is  plain  that  any  limitations  upon  their  power  to 
regulate  prices  or  business  must  be  found  in  the 
provisions  of  the  Constitutions.  Neither  Federal 
nor  state  Constitution  takes  away  the  police  power 
from  the  legislature;  and  it  is  under  this  power 
that  the  regulation  of  business  is  made.  A  regu- 
lation which  does  noi  violate  any  specific  constitu- 
tional provision  like  that  against  impairing  the 
obligation  of  contracts  must  be  upheld  unless  it 
violates  such  broad  and  comprehensive  guaranties 
as  those  of  equality  and  due  process  of  law.  Ab  to 
these,  see  further  infra. 

Unless  a  calling  affects  the  public  interest,  or 
private  property  is  employed  in  a  manner  which 
directly  affects  the  body  of  the  people,  there  is  no 
motive  'or  interference  on  the  part  of  the  lealsla- 
ture.  Stays  the  court  in  Mobile  v.  Yuille,  8  Ala.  1^. 
36  Am.  Dec  441. 

**Property  becomes  clothed  with  a  public  interest 
when  used  in  a  manner  to  make  It  of  public  conse- 
quence, and  affect  the  community  at  large,**  says 
Chief  Justice  Waite.  speaking  for  the  court  in 
Munn  V.  Illinois.  While  this  language  may  seem 
somewhat  indefinite  and  vague,  it  must  be  admitted 
that  It  is  not  more  so  than  any  definition  that  can  be 
made  of  negligence  or  nuisance  or  of  anything  else 
that  is  to  be  determined  by  the  degree  or  extent  of 
its  existence  or  operation. 

Persons  who  have  devoted  their  property  to  a  use 
in  which  the  public  has  an  Interest  are  declared  by 
the  court  in  Laurel  Fork  ft  8.  H.  R.  Co.  v.  West 
Virginia  Transp.  Co.25  W.  Va.  834,  to  be  quasi  pub- 
lic ofBcere,  and  common  carriers,  hackmen,  bakers, 
millers,  wharfingers,  and  innkeepers  are  given  as 
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APPEAL  by  defeodant  from  a  Judgment  of 
the  Circuit  Court  for  Clark  County  in  f aTor 
of  plaintiif  in  an  action  brought  to  recoTerback 
money  alleged  to  have  been  wrongfully  ex- 
acted from  plaintiff  for  tolls  on  aefendanf 8 
road.  Affirmed, 
The  facts  are  stated  in  the  opinion. 


Meun.    Beclpier   Jb-Jouett,  Breckln* 
rldm  &  Sthelbyt  and  R.  A.  Thornton,  for 

appellant: 

Such  a  charter  was  a  contract  between  the- 
state  and  the  company. 

Chicaoo,  B,  db  Q,  R,   Co.  t  .OutU,  94  U.  8. 
161,  24L.  ed.  95. 


illuBtratioiis  of  this  class.  As  to  the  particular 
kinds  of  business  subject  to  these  regulations,  see 
infra,  IIL 

II.  Whether  limited  to  monottoiies  or  not 

The  power  of  a  court,  without  tbe  aid  of  any 
statute,  to  limit  warehouse  oharfces  wben  a  virtual 
monopoly  exists,  is  referred  to  above  in  tbe  case  of 
AUnutt  V.  Ingrlis,  18  BasU  687.  Tbe  power  of  the 
leirisiature  to  limit  oharres  in  similar  oases  is  quite 
fully  establlsbed  in  tbe  oases  below.  An  important 
and  diffloult  question  is  as  to  tbe  limitation  of  this 
power  to  oases  of  monopoly. 

Tbe  rates  regulated  in  Munn  v.  lUiuois,  (M  IT.  S. 
lia,  S4  L.  ed.  77,  were  for  the  storage  of  grain  in 
warebouees  at  Chicago  and  other  places  in  the  state 
of  Illinois  having  less  than  100,000  inhabitants, 
wben  grain  was  stored  in  bulk  in  such  warebouses 
and  that  of  different  owners  mixed  together  or 
stored  in  such  manner  that  tbe  identity  of  tbe  dif- 
ferent lots  or  parcels  could  not  be  accurately  pre- 
served. 

Tbat  these  elevators  might  be  a  virtual  monop- 
oly was  asserted  in  the  opinion  of  tbe  court,  al- 
tbougb  there  were  fourteen  warehouses  inObicago 
owned  by  about  thirty  persons  but  controlled  by 
nine  business  firms. 

The  power  of  tbe  legislature  to  regulate  charges 
for  tbe  use  of  property  and  tbe  rendition  of  serv- 
ices connected  therewitb  is  declared,  in  People  v. 
Budd,  117  N.  r.  1, 6  L.  B.  A.  KO,  to  tw  not  limited 
to  cases  in  which  the  owner  has  a  legal  monopoly 
or  some  special  governmental  privileges  or  protec- 
tion, but  to  extend  to  certain  otber  kinds  of  busi- 
ness wbicb  hold  such  peculiar  relation  to  the  pub- 
lic Interest  that  there  is  superinduced  upon  them 
the  right  of  public  regulation.  In  that  case  a 
statute  fixing  a  maximum  charge  for  elevating 
grain  is  held  constitutional,  because  tbe  elevator 
business  constituted  a  virtual  monopoly  and  was 
created  and  made  possible  by  tbe^  canal  business, 
and  also  because  of  tbe  nature  and  extent  of  tbe 
business  and  Its  relation  to  the  prosperity  and  wel- 
fare of  tbe  state. 

So  the  Supreme  Ck>urt  of  the  United  States  in 
afSrming  tbat  decision  and  holding  tbat  the  busi- 
ness of  elevating  grain  is  charged  with  a  public  in- 
terest analogous  to  tbat  of  a  common  carrier  and 
to  tbat  of  a  warehouseman,  said;  '*In  tbe  actual 
state  of  the  business  tbe  passage  of  the  grain  to  the 
city  of  New  Tork  and  other  places  on  the  seaboard 
would,  without  the  use  of  elevators,  be  practically 
impossible.  The  elevator  at  Buffalo  is  a  link  in  the 
chain  of  transportation  to  the  seaboard,  and  tbe 
elevator  in  tbe  harbor  of  New  York  is  a  like  link 
in  tbe  transportation  abroad  by  sea.  Tbe  charges 
made  by  tbe  elevator  influence  the  price  of  grain 
at  tbe  point  of  destination  on  tbe  seaboard  and  tbat 
Influence  extends  to  tbe  price  of  grain  at  the  places 
abroad  to  wbicb  it  goes.  The  elevator  is  devoted 
by  its  owner,  who  engages  in  the  business,  to  a  use 
in  which  tbe  public  has  an  interest,  and  be  must 
submit  to  be  controlled  by  public  legislation  for 
tbe  common  good.**  Budd  v.  New  York,  143  U.  8. 
617,  86  L.  ed.  247. 

In  another  New  York  case^it  is  said:  ^'Property 
used  in  handling  and  storing^tbe  great  staple  arti- 
cles of  food  and  the  necessaries  of  life,  by  which 
use  a  tax  or  toU  is  levied  thereon,  ceases,  while  ap- 
plied to  such  use,  to  he  juris  jrrivati  only,  and  be- 
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comes  affected  with  a  public  interest,  and  such  ui 
may  be  regulated  by  tbe  legislature  without  en- 
croaching upon  any  of  the  constitutional  rights  of 
tbe  owner."   Re  Annon,  60  Hun,  416,  Affirmed  su&- 
nom.  People,  Annan,  v.  Walsh, »  N.  Y.  8.  B.  664^ 

In  describing  the  situation  of  a  water  company^ 
whose  rates  are  held  subject  to  regulation  in  Springs 
Valley  Waterworks  v.  Schottler,  110  U.  8. 847, 28  L. 
ed.  173,  it  is  described  as  liavlng  *^  virtual  monop- 
oly of  trade  in  water  at  a  particular  place.'* 

The  existence  of  a  virtual  monopoly  to  justify^ 
the  decisions  In  Munn  v.  Illinois  and  People  ▼» 
Budd  did  not  exist  in  the  case  of  Brass  v.  North> 
Dakota,  in  which  the  regulation  of.  elevator- 
charges  was  again  upheld.  It  is  said  In  the  dissent- 
ing opinion  of  Mr.  Justice  Brewer  that  along  the- 
line  of  a  single  raiiroat^ within  tbe  limits  of  the 
state  there  were  about  600  of  these  elevators  owned, 
and  operated  by  over  UK  different  persons  and  va^- 
rying  in  cost  of  construction  from  $600  to  $6.000.. 
and  that  any  person  could,  at  a  cost  of  less  than- 
$800,  provide  himself  with  all  the  facilities  for  stor- 
ing and  shipping  the  entire  product  of  an  ordinary 
farm.  He  says:  '^Obviously  elevators  along  the* 
line  of  tbat  road  were  as  plentiful  as  other  insti- 
tutions of  industry,  and  as  easily  and  cheaply  oon> 
structed,  and  therefore  savoring  no  more  of  mo^ 
nopoly.**  Brass  v.  North  Dakota,  Stoeser,  1B8  U^ 
8.  801,  88  L.  ed.  767,  Affirming  State,  Stoeser,  v.. 
Brass,  8  N.  D.  482. 

A  fair  Interpretation  of  the  above  cases  does  not 
limit  the  doctrlneto  oases  of  monopoly  or  virtual: 
monopoly,  but  extends  it  to  all  cases  in  which  tbe^ 
property  is  affected  with  a  public  interest  to  suobb 
a  degree  that  its  regulation  is  demanded  by  the 
public  welfare.  It  is  dil&cult,  if  not  Impossible,  to 
flnd  any  legitimate  test  of  this  except  the  Judg- 
ment of  the  legislature  unless  the  legislative  func> 
tion  of  declaring  public  policy  is  to  be  transferrecb^ 
to  the  courts. 

in.  2b  what  appUcahU. 

a.  EUvaton  and  warehouae$,  « 

Tbe  power  to  regulate  charges  of  elevators  and? 
warehouses  has  already  been  touched  in  the  above- 
discussion  as  to  monopolies.   The  three  great  cases- 
of  Munn  v.  Dlinois,  94  U.  8. 118,  24  L.  ed.  77,  Affirm- 
ing 60  Dl.  80;  Budd  v.  New  York,  148  U.  8. 617. 88  L^ 
ed.  247,  Affirming  People  v.  Budd,  117  N.  Y.  1,  6  L. 
B.  A.  660;  and  Brass  v.  North  Dakota.  Stoeser,  lS9r^ 
U.  S.  891,88  L.  ed.  767,  Affirming  State,  Stoeser.  v. 
Brass,  2  N.  D.  482,— have  agreed  in  upholding  state- 
regulations  of  tbe  charges  of  grain  elevators. 

The  constitutionality  of  the  New  York  act  or 
1888  fixing  the  maximum  of.  elevator  charges  wa& 
decided  on  the  authority  of  Munn  v.  Illinois,  in  He 
Annon,  60  Hun,  416,  Affirmed  nubnom.  People,  An- 
non, V.  Walsh,  26  N.  Y.  8.  B.  664. 

As  to  the  contention  of  elevator  owners  in  tbe- 
New  York  Elevator  Case,  that  their  business  was 
wholly  private  and  that  they  had  no  charter,  no 
privileges,  and  no  immunity,  but  stood  before  the 
law  on  a  footing  with  the  laborers  they  employed., 
the  court  says  that  tbe  business  of  elevating  grain  is- 
affected  with  a  public  interest,  being  incident 
to  the  business  of  transportation  and  to  tbat  of  & 
common  carrier  and  thus  of  a  quasi  public  cbar> 
acter,  and  the  regulation  is  sustained  as  an  exer- 
cise of  police  power.  Budd  v.  New  York,  148  U.  S. 
617.86L.ed.247. 
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The  ooDstitutional  inbibiiloDs  of  the  state 
and  Federal  CoDStitutioDs  forbid  aoy  impair- 
meDt  of  the  obligation  of  a  contract. 

By  desiffoatiDff  in  tbe  cbarter  tbe  specific 
latei  of  ton  wbicn  it  granted  the  company  the 
ilgbt  to  collect,  tbe  general  assembly  legisla- 
tJTely  detennined  that  the  specified  rates  were 


reasonable,  and  that  it  was  the  legislative  in- 
tention that  the  company  should,  for  all  time, 
collect  said  specified  rates  unless  the  said  rates 
yielded  a  dividend  of  more  than  12  per  cent 
per  annum  upon  the  capital  stock  expended 
from  the  time  of  investing  the  same. 
Munn  ▼.  lUinoit,  94  UT  S.  124.  24  L.  ed.  88; 


Hie  fact  that  the  law  Is  applicable  to  tbe  entire 
state,  fncludlDir  the  agricultural  portion,  and  is 
not  limited  to  larve  cities,  does  not  render  it  un- 
eonstitutlonal.  Brass  v.  North  Dakota,  Stoeser, 
McprvL 

Tlie  faottbat  the  owner  of  an  elevator  stores  hia 
own  grain  lo  a  warehouse  was  held  not  to  exempt 
him  from  the  operation  of  the  law,  if  be  enters 
npoD  the  business  of  elevating  and  storing  the 
tfxain  of  oilier  persons  also  for  profit.    Ibid. 

An  attempt  to  establisb  that  a  warehousing  and 

eottOD  compress  business  was  subject  to  the  power 

of  tbe  court  to  regulate  the  prices  to  be  charged, 

even  to  the  absence  of  any  legislation,  was  made 

In  Ladd  v.  Southern  Cotton  Press  ft  Mfg.  Co.  88 

Tex.  172,  but  it  did  not  succeed.   The  court  says: 

*Vor  can  It  justly  be  held  that  the  mere  extent  and 

BBagnitude  of  the  business  changes  a  private  charge 

for  servioes  toto  a  toU  to  be  regulated  by  law:  nor.  If 

ao,  that  the  court  may.  In  the  absence  of  legislation 

upon  the  subject,  substitute  Its  judgment  as  to  the 

proper  amount  of  such  toli  for  the  contract  of  the 
11 


The  case  of  Nash  v.  Page,  80  Ky.  (BB.  44  Am.  Bep. 
40,  did  not  Involve  any  regulation  of  rates,  bat  It 
lidd  that  a  warehouseman  for  the  public  sale  and 
purchase  of  tobacco,  who  undertakes  to  sail  at 
anctfcm  and  conduct  the  business  of  apubUo  ware- 
hooaeiMui,  cannot  select  his  own  bidders  or  retoaa 
to  receive  the  tobacco  of  a  producer  when  shipped 
to  him,  even  If  a  board  of  trade  to  which  he^Mlongs 
baa  \jy  by-law  deolared  thata  member  ahonid  not 
sen  to  any  except  memliers  of  the  board. 

Tbe  court  in  this  case  said  theas  pobUo  ware- 
houses have  a  virtual  monopoly  of  the  sales  of  to. 
hacoo  at  auction,  and  the  fact  that  there  Is  more 
than  one  or  a  doaen  such  warehouses  cannot  affect 
the  questloo. 

&  C  Gen.  Stat.  •  llOft,  imposing  a  penalty  for 
cbarfring  more  for  the  weighing  and  storing  of 
eottoo  than  is  prescrll)ed  by  the  statute,  is  strictly 
construed  In  Holman  v.  Frost,  S6  8.  C.  S90,  but  its 
eonaf  Itatlonallty  is  not  questioned. 

b.  Carrien. 

1.  In  ffensral;  raUroadM. 

The  power  of  the  legislature  to  restrict  rates  of 
eommon  carriers  is  implied  in  the  common-law 
doctrine  that  such  rates  must  be  reasonable. 

A  statute  regulating  theobargesof  common  car- 
ricn,  enacted  to  the  reign  of  William  and  Mary  (8 
W.  ft  M.  chap.  12,  §  21 8  Stat,  at  L.  Great  Britato, 
481)  was  In  force  for  a  long  period  of  time.  This 
regulation  of  common  carriers  was  not  a  regulation 
of  railroad  companlea  or  of  corporations,  but  at 
Issst  for  the  moat  part  of  wagoners  and  other  todi- 
Tidnal  carrlen. 

That  the  legiaiature  may  regulate  the  nae  of  tbe 
fraocbisea  of  a  rai broad  company  and  limit  the 
amount  of  toll  which  it  shall  be  lawful  to  take  is 
declared  by  Chancelor  Walworth  in  Beekman  v. 
Bsratoga  ft  &  B.  Go.  8  Paige,  45, 2S  Am.  Dea  07B,  but 
tbe  qoesUon  actually  decided  was  tbat  a  statute 
authorising  a  railroad  company  to  condemn  prop- 
erty was  constitutional. 

That  railroad  companies  are  engaged  in  public 
employment  aifecting  the  public  interest  aod  sub- 
ject to  legislative  control  as  to  their  rates  of  fare 
aod  freights,  unleaa  protected  by  their  charters,  is 
directly  or  impliedly  decided  to  Chicago,  B  ft  Q.  R. 
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Co.  V.  Cutts,  M  a.  8. 155, 24  L.  ed.  M;  Winona  ft  St. 
P.  R.  Co.  V.  Blake,  M  U.  S.  180, 24  L.  ed.99.  Affirming 
Blake  V.  Winona  ft  St.  P.  R.  Co.  19  Minn.  418, 18-  Am. 
Bep.  845;  Dow  v.  Beidelman,  126  U.  8. 680.  81  L.  ed. 
841,  2  Inters.  Com.  Rep.  68,  Affirming  48  Ark.  926; 
Peik  V.  Chicago  ft  N.  W.  R.  Co.  94  U.  8. 164,  24  L.  ed. 
97;  Stone  v.  Farmers*  Loan  ft  T.  Co.  116  D.  8. 807, 29 
L.  ed.  686;  Georgia  B.  ft  Bkg.  Co.  v.  Smith.  128  U.  S» 
174. 88  L.  ed.  877:  Norfolk  ft  W.  R.  Ca  v.  Pendleton, 
156  U.  S.  667, 80  L.  ed.  S74;  Burlington.  C.  R.  ft  N.  & 
Co.  V.  Dey,  88  Iowa,  812,  12  L.  R.  A.  486.  8  Inters. 
Com.  Rep.  684;  St.  Louis  ft  8.  F.  R.  Co.  v.  Gill,  54 
Ark.  lot  U  L.  R.  A.  452;  Chicago  ft  N.  W.  R.  Co.  v. 
Dey,  85  Fed.  Bep.  866, 1  L.  R.  A.  744, 2  Inters.  Com. 
Rep.  826;  Tlliey  v.  Savannah.  F.  ft  W.  R.  Co.  4 
Woods,  449, 5  Fed.  Rep.  641;  Ames  v.  Union  P.  R.  Co. 
64  Fed.  Rep.  165, 4  Inters.  Com.  Rep.  886;  Laurel  Fork 
ft  8.  H.  B.  Co.  V.  West  Yirglnla  Transp.  Co.  26  W. 
Ya.  824;  McGregor  v.  Brie  B.  Co.  85  N.  J.  L.  116; 
State,  Board  of  Transporutloo,  v.  Fremont,  B.  ft 
H.  y.  B.  Co.  82  Neb.  8ia 

See  also  cases  under  headtog  as  to  extent  of 
power,  infra^  V. 

The  right  of  the  legislature  to  Hx  the  maximum 
rates  of  compensation  for  the  transportation  of 
persons  and  property  by  railways  is  deolared  to  be 
unquestioned,  to  Missouri  P.  B.  Co.  v.  Smltb,  60 
Ark.  22L,  5  Inters.  Com.  Bep,  848. 

In  Georgia  B.  ft  Bkg.  Co.  v.  Smith,  siqpro,  the 
court  reiterates  the  same  doctrine  subject  to  the 
provisions  that  the  carriage  is  not  required  without 
reward  or  upon  conditions  amounting  to  the  taking 
of  property  for  public  uae  without  just  compensa- 
tion, and  that  it  does  not  amount  to  a  regulation 
of  foreign  or  Interstate  commerce. 

Legislative  power  to  prescribe  rates  for  railroada 
is  also  deolared  constitutional,  to  Re  Senate  Bill  No. 
69, 16  Cola  SOL 

Corporations  as  well  as  natural  persons  carrying 
on  the  busineas  of  a  common  carrier  are  declared 
subject  to  legislative  control  of  their  maximum 
chargea.  Laurel  Fork  ft  8.  H.  B.  Co.  v.  West  Vir- 
ginia Transp.  Oa  suj^ro,-  Buggies  v.  People,  91  DL 


A  foreign  corporation  operating  a  railroad  to  a 
state  is  subject  to  the  statutes  of  that  state  limiting 
the  rates  that  may  be  charged  in  Its  business. 
McGregor  v.  Erie  B.  Co,  and  St  Louis  ft  8.  F.  B. 
Co.  V.  Gill,  supra. 

A  railroad  company  formed  by  consolidation  of 
a  domestic  and  foreign  oorporations  Is  as  much 
subject  to  the  legislative  regulation  of  rates  as  tho 
domestic  corporation  was  to  the  first  place.  Peik 
V.  Chicago  ft  N.  W.  B,  Go.  supra, 

A  railroad  company  which  Is  tbe  legal  suooessor 
of  other  companies  whose  charters  empowered 
them  to  fix  their  own  chargea  will  Itself  be  subject 
to  a  state  law  regulating  tolls  on  railroads,  in  the 
absence  of  any  express  or  necessarily  implied  pro- 
vision of  the  statute  authorizing  a  transfer  of  such 
exemption  from  the  original  oorporations  to  a  suc- 
cessor. Norfolk  ft  W.  B.  Co.  v.  Pendleton,  166  D.  8. 
667, 89L.  ed.  674,  Affirming  88ya.860. 

The  fact  that  a  railroad  has  been  declared  a  post 
and  military  route  aod  national  higb  way  by  acts  of 
Congress  which  granted  it  lands  for  right  of  way 
does  not  exempt  it  from  state  regulation  of  its 
rates.  Bt.  Louis  ft  8.  F,  R.  Co.  v.  Gill,  54  Ark.  101, 11 
L.R.A.  462. 

The  fact  that  a  railroad  oorporation  is  created  by 
act  of  Congress  is  not  alone  sufficient  to  prevent  a 
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Brainard  t.  Euhbard,  79  \J.  S.  12  Wall.  15, 20 
L.  ed.  276;  Liverpool  v.  Tomlinson,  7  Dowl.  & 
R  656;  1  Am.  &  Eng.  Enc.  Law,  p.  611,  word 
Any. 

The  decision  in  Dartmnuth  CoUege  v.  Wood- 
worth,  17  U.  8.  4  Wheal.  618,  4  L.  ed.  629,  was 
rendered  in  February,  1819,  and  the  charter 
now  under  consideration  was  not  approved  un- 


til February,  1884,  fifteen  years  thereafter. 
The  doctrines  of  the  decision  in  the  Dart- 
motiih  College  Com  had  then  become  so  im- 
beded  in  the  jurisprudence  of  the  United  States 
as  to  make  them,  to  all  intents  and  purposes,  a 
part  of  the  Constitution  itself. 

Stone  V.  Mimmppi,  101  U.  S.  816,  25  L.  ed. 
1079. 


Ftate  from  prescribinfir  its  rates  for  traneportatlon. 
Ames'  V.  Union  P.  B.  Co.  64  Fed.  Bep.  IfiS,  4  Inters, 
rem.  Bep.  835;  Beapran  v.  Mercantile  Trust  Go,  154 
U.  8.  413, 88  L.  ed.  1028. 

So  the  Union  Pacific  Bailroad  Company  is  held 
mibject  to  the  Nebraska  act  for  the  regulation  of 
ratefl  in  that  state.    Ames  v.  Union  P.  B.  Co.mipra. 

A  state  regrulatlon  of  railroad  charges  is  not  in- 
valid because  a  portion  of  the  charge  includes  the 
toll  for  crossing  a  bridge,  where  the  bridge  is  built 
under  authority  of  an  act  of  Congress  providing 
that  charges  for  transportation  over  it  shall  be  no 
iireater  than  that  made  for  transportation  on  the 
railroad  leading  to  the  bridge.  St.  Louis  &  8.  F.  B. 
Co.  V.  Stevenson,  64  Ark.  116«  Affirmed  150  U.  S.  667, 
80L.ed.678. 

Assuming  the  power  to  regulate  rates,  it  is  held, 
in  Texas  Exp.  Co.  v.  Texas  &  P.  B.  Co.  6  Fed.  Bep. 
426,  that  the  provisions  of  Tex.  Bev.  Stat.  arts.  4206, 
42S7,  fixing  maximum  rates  for  railroad  freight  and 
passenger  fares  did  not  apply  to  the  transportation 
of  the  messengers  and  freight  of  express  com- 
panies. 

A  Massachusetts  statute  requiring  a  railroad 
company  to  sell  1,000  mile  tickets  for  $20,  and  to  ao- 
<;ept  for  fare  such  tickets  issued  by  other  comp 
panies,  was  held  unconstitutional.  In  Atty.  Gen.  v. 
Old  Colony  B.  Co.  160  Maas.  6S.  22  L.  B.  A.  112,  be- 
cause  of  the  attempt  to  compel  the  carrying  of  pas- 
sengers on  the  credit  of  another  company;  but  the 
court  said  it  was  conceded  that  the  legislature,  un- 
less prevented  by  some  contract,  could  constitu- 
tionally establish  reasonable  rates  of  fare  for  rail- 
road companies  within  the  state. 

The  power  of  the  legislature  to  declare  that  a 
charge  by  a  railroad  company  of  a  greater  sum  for 
transportation  than  it  charges  for  any  shorter  dis- 
tance is  an  unjust  discrimination,  is  denied  io  Sloan 
T.  Pacific  Bailroad,  61  Mo.  24, 21  Am.  Bep.  807,  but 
the  decision  is  chiefly  based  on  the  fact  that  the 
railroad  company  had  an  exemption  for  a  oertain 
time  from  statutory  interference. 

The  power  of  the  legislature  to  prohibit  discrim- 
ination in  rates  is  another  portion  of  the  legislative 
control  over  railroads  which  is  not  included  in  the 
present  subject. 

State  regulation  of  railroad  rates  is  discussed  in 
Wabash,  St.  L.  ft  P.  B.  Co.  v.  Illinois,  118  U.  S.  567, 
80  L.  ed.  244,  with  respect  to  the  distinction  l)etween 
state  and  interstate  commerce,  and  it  is  held  that 
commerce  among  the  states,  including  transporta- 
tion under  one  contract  and  by  one  voyage  from 
one  state  to  another,  is  notsubject  to  state  regula- 
tion. But  this  case  limits  the  power  of  the  state  to 
regulate  rates  only  by  virtue  of  the  provision  of 
the  United  States  Constitution  which  gives  Con- 
gress and  not  the  state  the  control  of  interstate 
commerce.  In  many  other  cases  this  question  of 
the  power  of  the  state  to  regulate  rates  of  ioter- 
etate  traffic  has  arisen,  but  that  question  is  distinct 
from  the  subject  of  this  note,  as  it  Is  only  a  ques- 
tion whether  the  state  or  the  Federal  legislature 
shall  regulate  the  business. 

8.  Strut  raUways. 
A  statute  making  it  unlawful  for  street  railroad 
companies  in  a  certain  city  to  charge  the  rates  of 
fare  then  received  is  sustained  in  Buffalo  East  Side 
B.  Co.  V.  Buffalo  Street  B.  Co.  HI  N.  Y.  182,  2  L.  B. 
A.  884,  and  Is  held  not  to  impair  the  obligation  of 
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an  existing  contract  t)etween  two  street  railroad 
companies  fixing  their  rates  of  fare. 

The  power  of  a  municipality  to  fix  the  rates  of 
fare  for  passage  over  a  street  railway  is  decided  in 
Sternberg  v.  State.  86  Neb.  307,  19  L.  B.  A.  Wt), 
where  the  ordinance  req  uired  that  every  conductor 
of  a  street  car  should  be  required  to  keep  ticketa 
for  sale  at  the  rate  of  six  for  25  cents. 

Other  cases  Involving  the  regulation  of  street 
rallivay  affairs  without  disputing  the  power  to  rec- 
uiate  them  are  found  in  a  note  to  the  above  case  in 
19  L.  B.  A.  570. 

See  also  Parker  v.  Metropolitan  B.  Co.  109  Maas. 
606,  infrcL 

8.  CanaU, 

That  a  canal  company  can  charge  toll  only  on  ar- 
ticles for  which  its  charter  particularly  authorized 
it  to  take  toll,  and  only  to  the  amount  specified,  to 
decided  in  Perrine  v.  Chesapeake  Sb  D.  Canal  Co.  liO 
U.  8.  9  How.  172,  18  Lb  ed.  92,  and  therefore  the 
Chesapeake  &  D.Ganal  Company,whioh  was  special- 
ly antborized  by  its  charter  to  take  tolls  for  the 
transportation  of  certain  commodities,  was  held  to 
have  no  right  to  charge  tolls  on  passengers;  but  In 
this  case  no  question  was  involved  as  to  the  right  of 
the  state  to  make  any  different  regulation  of  tolls 
than  that  made  in  the  charter  of  theoompany.  No 
other  case  has  been  found  that  Involves  the  ques- 
tion of  legislative  power  over  charges  for  oanal 
transportation« 

Bates  of  ferriage  are  subject  to  change  by  legis- 
lation, where  a  ferry  charter  recites  that  it  Is  sab- 
Jeot  to  such  regulations  as  thereafter  may  be  made 
by  the  laws  fiztog  the  rate  of  tolls.  Stepnena  ▼• 
Powell,  1  Or.  288. 

So  the  charter  may  reserve  to  a  city  the  right 
to  regulate  tolls.  Bohn  v.  Beardstown,  22  111.  App. 
407. 

A  statute  limiting  the  rates  of  toll  to  be  ohaived 
by  ferry  companies  for  passengers  transported  on 
oars  of  street  railway  companies  was  sustained  In 
Parker  v.  Metropolitan  B.  Co.  109  Mass.  508,  and  it 
was  held  to  be  binding  on  a  ferry  company  incor- 
porated before  the  act  was  passed,  when  its  ahar« 
ter  was  subject  to  amendment  or  repeal. 

The  power  of  the  board  of  chosen  freefaolden  of 
Hudson  county.  New  Jersey,  to  regulate  the  rates 
of  ferriage  to  be  taken  at  the  ferry  from  Jersey 
City  to  the  city  of  New  York  is  upheld  in  State  ▼. 
Hudson  County  Freeholders,  28  N.  J.  L.  200,  under 
a  New  Jersey  statute  giving  them  authorttj  to 
regulate  rates  of  ferries  within  their  county. 

In  affirming  this  decision  it  was  held,  in  Hudson 
County  Chosen  Freeholders  v.State.New  Jersey  B^ 
Transfer  Co.  24  N.  J.  L.  718,  that  the  power  of  boards 
of  chosen  freeholders  to  Ox  rates  of  ferriage  Is  sub- 
ject to  the  control  of  the  legislature,  and  Is  not  a 
delegation  of  legislative  power.  In  that  case  it  is 
said  by  the  court:  **Tbat  the  state  may  regulate 
the  tolls  and  fares  on  turnpike  and  railroads  and 
ferries  wholly  within  its  Jurisdiction,  counsel  have 
not  gone  so  far  as  to  deny.** 

e.  ToU  roads. 

In  case  of  turnpikes  or  other  roads  on  which  toll 
is  charged  It  is  usually,  if  not  always,  the  case  that 
the  right  is  claimed  under  a  charter  which  ex* 
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When  the  charter  now  under  consideration 
-was  enacted  by  the  legislature  and  accepted  by 
the  incorporators,  both  parties  to  the  contract 
understood  that  Uie  grant  to  the  company  eaye 
it  the  perpetually  continuing  right  to  collect 
the  specific  rates  of  toll  fixed  by  the  legislature 
provided  they  did  not  yield  a  dear  dividend  of 
more  than  12  per  cent  per  annum,  and  a  per- 


petually continuing  right  to  so  regulate  these 
specific  rates  that  they  uiould  not  *'at  any  time" 
yield  a  dividend  of  less  than  6  per  cent  per  an- 
num upon  the  capital  stock. 

Beardon  v.  ikarcy,  2  Bibb,  208;  Proprieton  of 
CharUi  River  Bridge  v.  Proprietors  of  Warren 
Bridge,  86  U.  S.  II  Pet  420, 9  L.  ed.  178:  Louie- 
tiliey.  UnitenityofLouieoiUe^nB,  Mon.642. 


preasly  fflTes  the  right  to  take  tolte.  So  far  as  the 
tolls  depend  on  the  original  charter  there  is  no 
qu<>stiOQ  of  legislative  power  to  regulate  them. 

The  exercise  of  such  power  is  considered  in  Cov- 
ing-ton ft  L.  Tamp.  Road  Co.  v.  Sanf ord,  14  Ky.  L. 
Bep.  689,  and  Boell  v.  Cbicajro,  183  UL  413«  8  L.  R.  A. 
£B8t  which  are  referred  to  below  under  the  heading 
ma  to  contract  exemptions. 

6.Br%age$, 

A  statute  givint:  city  authorities  power  to  refra- 
tete  the  tolls  of  a  brldire  is  construed  in  Macon  v. 
Haooo  ft  W.  B.  Go.  7  Ga.  flSl,  but  its  constitution- 
ality is  not  questioned. 

Tlie  power  of  Concrress  to  re8:ulate  tolls  for  use 
of  a  bridge  across  the  Niagara  nver,  built  by  a  cor- 
poration incorporated  by  the  leirislatures  of  Canada 
and  New  York,  is  declared  in  Canada  Southern  R. 
Co.  ▼.  International  Bridge  Co.  8  Fed.  Rep.  190;  but 
an  act  providing  that  railway  compahles  shall  have 
th«  use  of  the  bridge  on  terms  prescribed  by  a 
Federal  court  will  not  be  construed  to  interfere 
with  the  right  of  the  bridge  company  to  charge 
toll. 

Tbe  power  of  the  state  to  regulate  tolls  on  a 
bridKe  owned  by  a  corporation  is  involved  in  Cov- 
in^on  ft  C.  Bridge  Co.  v.  Kentucky,  154  U.  S.  214, 
38  L*.  ed.  907;  but  the  ground  of  attack  was  the  inter- 
state character  of  the  trafiBo  across  the  bridge,  and 
it  was  held  that  Congress  alone  had  the  power  to 
retrulate  such  tolls.  This  reversed  the  decision  of 
the  Kentucky  court  of  appeals  in  14  Ky.  L.  Rep.  836. 

e.  fl^harvee. 

A  municipal  ordinance  regulating  charges  for 
wharfage  is  held  valid  in  Ouachita  ft  M.  R.  Packet 
Co.  V.  Aiken,  121  U.  8.  444,  30  L.  ed.  978,  1  Inters. 
Com.  Bep.  879,  afflrmlng  4  Woods,  SOB.  It  is  held 
that  wharfage  is  subject  to  local  state  laws  in  the 
abeence  of  any  regulation  thereof  by  Congress. 

Other  cases  as  to  regulation  of  wharfage  have 
assumed  the  general  power  to  regulate  charges, 
but  have  turned  on  the  legality  of  its  exercise,  as, 
for  instance,  whether  the  regulstion  violated  the 
eonatltutional  provision  against  tonnage  duties. 

f  .  Tdegraptu, 

Tbe  power  of  a  railroad  commission  to  Hx  rates 
for  telegraph  companies  is  involved  in  Mayo  v. 
Weetem  U.  Teleg.  Co.  112  N.  C.  848,  but  tbe  ques- 
tiona  were  as  to  the  construction  rather  than  the 
ooostltntionality  of  the  statute  creating  the  com* 
miflBlon. 

And  the  power  of  railroad  commisiioneis  to 
make  rates  for  telegraph  lines  is  not  contested  in 
l^tate,  BaUroad  Commisson,  v.  Western  U.  Teleg. 
Co.  1J8  N.  a  218, 28  L.  R.  A.  670.  although  the  valid- 
ity  of  the  exercise  of  such  power  was  in  question 
witb  respect  to  alleged  interstate  commerce  and 
Bome  other  questioi^s  which  did  not  involve  the 
power  of  the  legislatare. 

So,  in  lieavell  v.  W«tem  XT.  Teleg.  Co.  118  N.  C 
211. 27  Ite  R.  A.  848,  as  in  other  cases  not  here  col- 
leeted,  the  power  of  the  legislature  to  regulate 
rates  of  telegraph  companies  Is  conceded  and  the 
only  contention  in  the  case  was  as  to  the  exemp- 
tion of  fnterstate  messages. 

S^TeUplumm, 

Tbe  power  of  the  legislatore  to  regulate  the  rates 
«f  a  telephone  company,  althongh  the  telephone 

S3L.R.A. 


used  is  covered  by  a  patent  from  the  United  States, 
IS  sustained  in  Hockett  v.  State,  106  Ind.  2S0, 66  Am. 
Rep.  201;  Central  U.  Teleph.  Co.  v.  Bradbury,  106 
Ind.  1;  Johnson  v.  State,  118  Ind.  148;  Central  U. 
Teleph.  Co.  v.  Stote,  Falley,  118  Ind.  194,  and  608b 

The  power  of  the  legislature  to  regulate  rates 
and  to  authorize  cities  to  revulate  them  is  not  de- 
cided in  St.  Louis  V.  Bell  Teleph.  Co.  96  Mo.  688, 2  L. 
R.  A.  278,  but  it  is  there  held  that,  ev^en  if  the  legis- 
lature had  such  power,  it  had  not  in  fact  conferred 
it  upon  the  city,  and  an  ordinance  limiting  the  an- 
nual charge  for  use  of  the  telephone  was  therefore 
Invalid. 

h.  Gcv. 

That  a  natural  gas  company  contracting  with  a 
city  to  supply  its  inhabitants  devotes  its  property 
to  public  use  to  such  a  degree  aa  to  warrant  tbe 
legislature  to  proyide  for  the  reasonable  regula- 
tion of  Its  charges,  if  it  can  be  done  without  im- 
pairing  the  obligation  of  the  contract,  is  held  in 
Toledo  V.  Northwestern  Ohio  Nat  Gas  Co.  6  Ohio, 
ac.6ff7. 

A  gas  company  witbont  any  express  charter  pro- 
vision as  to  the  amount  that  it  may  charge  for  gas 
or  meters  la  subject  to  a  subsequent  statute  re- 
stricting the  price  to  be  charged  for  the  use  of 
meters.  State,  Atty.  Oen.  ▼.  Columbus  Gadight 
AC.  Co.  84  Ohio  St.  672. 

A  gas  company  In  a  dty  or  village  chartered  by 
tbe  legislature  iswibject  to  an  ordinance  regulat- 
ing the  price  of  gas,  under  Ohio  Rev.  Stat.  •  2478, 
where  the  right  to  flx  its  own  prices  is  not  ex- 
pressly conferred  on  the  company  by  its  charter, 
although  it  contained  no  reservation  of  the  right 
to  alter  or  amend  it  SSanesville  v.  Zanesville  Qas- 
llght  Co.  47  Ohio  St.  L 

But  an  ordinance  to  regulate  tbe  price  of  natural 
gas  is  not  authorised  by  general  statutory  author- 
ity to  provide  reasonable  regulations  for  the  safe 
supply,  distribution,  snd  consumption  of  such  gas. 
Lewlsville  Nat.  Gas  Co.  v.  State,  Reynolds.  186  Ind. 
49, 21  L.  R.  R.  784,  Overruling  on  this  point  Rush- 
ville  V.  Rushville  Nat.  Gas  Co.  182  Ind.  676, 16  L. 
R.  A.82L 

An  ordinance  attempting  to  fir  prices  for  gas  was 
held  inoperative  for  want  of  legislative  authority 
where  the  statute  provided  merely  for  ^*such  regu- 
lations** of  the  business  of  a  gas  company  as  the 
municipal  authorities  might  prescribe.  In  this  case 
the  gas  company  had  obtained  consent  to  the  use 
of  the  streets  without  any  provision  as  to  rates  to 
be  charged  private  persons.  Be  Pryor,  86  Kan. 
724. 29  L.  R.  A.808. 

Cases  as  to  the  regulation  of  prices  for  gas  are 
not  intended  to  he  pursued  here  further  than  they 
touch  tbe  question  of  legislative  power. 

Other  cases  of  power  to  regulate  prices  for  gas« 
found  under  other  headings  in  this  note,  are  New 
Memphis  Gas  ft  L.  Co.  v.  Memphis,  72  Fed.  Rep. 
962:  Capital  City  Gaslight  Co.  v.  De  Moines,  Id.  829; 
Cleveland  Gaslight  ft  C.  Co.  v.  CtevelaDd,  71  Fed. 
Rep.  610:  State,  St.  Louis,  v.  Laclede  Gaslight  Co. 
102  Mo.  472;  Foster  v.  Findhiy,  6  Ohio  a  C.  466;  Man- 
hattan Trust  Go.  V.  Dayton,  60  Fed.  Rep.  887, 16  U. 
S.  App.  688;  State,  Atty.  Gen.  v.  Cincinnati  Gas- 
light ft  a  Co.  18  Ohio  St.  262. 

t  Water, 
Artlole  14  of  the  Constitution  of  Oalifomia  ex- 
presdy  provided  that  the  use  of  all  water  appro* 
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It  is  too  late  dow  to  contend  that  the  state 
cannot  surrender  or  grant  away  its  power  to 
control  and  regulate  tolls,  and  make  an  irre- 
pealable  contract  exempting  a  corporation  from 
taxation  or  from  all  taxation  except  a  specific 
tax. 

Piqtia  Braneh  of  State  Bank  ▼.  Knoop,  67 
U.  S.   16  How.  m.  14  L.  ed.  077;  Munn  ▼. 


lUinoU,  94  U.  B.  118,  24  L.  ed.  77;  CMeagB. 
B.  dbQ.  R.  Oo,  V.  CutU,  94  U.  S.  156.  24  L. 
ed.  94;  Home  of  the  Friendless  ▼.  Bouse,  75  U. 
S.  8  Wall.  490. 19  L.  ed.  495. 

The  question  in  any  given  case  is  whether 
in  that  particular  case  the  state.bas  surrendered 
its  power  to  reguHite  the  rates  of  tolls. 
I     Ddawxre  Railroad  Tax  (km,  86  U.  S.  18 


•prlated  for  sale,  rental,  or  distribution  Is  a  public 
use  subjeot  to  regulation.  Under  tbis  it  to  held  to 
be  witbin  the  power  of  the  flroyemment  to  reirulate 
^e  prloes  at  which  water  shall  be  sold  by  a  com- 
pany which  enjoys  a  virtual  monopoly  of  the  sate. 
-Sprlnir  Valley  Waterworks  v.  Sohottler.  110  U.  S. 
847.28L.ed.  178. 

The  exercise  of  this  power  to  called  in  question  In 
6prinff  Valley  Waterworks  v.  San  Franoisoo,  88 
Oa. 828.8  L.  R.  A. 756.  in  which  it  to  held  that  the 
board  canuot  fix  such  rates  arbltrarUy  without 
any  exercise  of  judgment  or  discretion,  but  that 
when  fixed  after  full  and  fair  investlfration  the 
reasonableness  of  the  water  rates  cannot  be  re- 
viewed by  the  courts,  unless  there  was  actual  fraud 
in  flxlufr  them  or  they  are  so  palpably  and  srrossly 
unreasonable  as  to  amount  to  the  same  thiair.  On 
thta  point  It  to  also  held  that  the  board  of  super- 
visors to  not  so  far  a  part  of  the  legislative  depart- 
ment of  the  state  as  to  be  entirely  independent  of 
Judictal  control  in  the  exercise  of  its  constitutional 
duty  to  fix  water  rates. 

Other  cases  in  retrard  to  the  power  to  regrulate 
prices  for  water,  and  which  are  found  below  un^ 
der  other  headings,  are  Santa  Ana  Water  Co.  v. 
San  Buenaventura,  66  Fed.  Rep.  888;  Spring  Valley 
Waterworks  v.  Bartlett.  8  Sawy.  666.. 

j.  Bread, 
Legislative  power  to  authorize  a  muulclpal  ordl- 
nanoe  "to  license  bakers  ard  regulate  the  weight 
and  price  of  bread  and  prohibit  the  twlclng  for  sale 
except  by  those  licensed,**  was  sustained  in  Mobile 
V.  YuilJe,  8  Ala.  137, 86  AnL  Dec.  4U. 

A  statute  limiting  the  amount  of  toll  which  nmy 
be  taken  by  a  water  mill  which  does  grinding  for 
the  public  is  held  constitutional  in  State  v.  Ed- 
wards. 86  Me.  102. 26  L.  R.  A.  604. 

And  a  penalty  for  taking  more  than  the  statu- 
tory amount  of  toltofor  the  grinding  in  a  grtot  mill 
is  entorced  in  West  v.  Bawson,  40  W.  Va.  480,  with- 
out questioning  the  legislative  power  to  regulate 

them. 

1.  Penonal  services. 

A  statute  fixing  and  declaring  the  rate  of  com- 
pensation to  be  paid  for  labor  or  servioes  per- 
formed upon  public  works  to  not  unconstitutional* 
Clark  V.  State.  142  N.  Y.  101. 

An  act  of  Congress  making  it  a  misdemeanor  for 
a  pension  agent  to  charge  more  than  $10  for  serv- 
ices on  a  pension  claim  to  not  unconstitutional  as 
an  Interference  with  the  price  of  labor  and  the 
freedom  of  contract  because  Congress  being  at 
liberty  to  give  or  withhold  pensions  may  prescribe 
who  shall  receive  and  determine  all  the  ofarcum- 
stances  and  conditions  under  which  any  applica- 
tion therefor  shall  be  prosecuted.  Frtobie  v. 
United  States,  167  U.  8. 160, 88  L.  ed.  667. 

Fees  of  oflBoiato  are  manifestly  subject  to  regula- 
tions by  law,  and  are  not  here  considered. 

m.  Care  or  salvage  of  logs. 

In  numerous  Instances  boom  companies  have 
been  organized  to  handle  floating  logs  and  given 
the  right  to  charge  tolls  or  compensation  therefor. 
Many  of  these  cases  raise  no  question  of  legtolatlve 
power,  and  in  many  of  them  the  questions  arise 
under  the  original  charter  provtolon. 

83  L.  R.  A. 


That  the  legtolature  is  primarily,  at  least.  Um 
judge  of  what  constitutes  reasonable  compensa- 
tion for  the  use  of  the  property  of  the  boom  com- 
pany and  its  services  to  declared  in  Underwood 
Lumber  Co.  v.  Pelican  Boom  Co.  76  Wis.  TOC  but  in 
thto  case  the  question  arose  under  the  orlflrinal 
charter  of  the  boom  company,  and  did  not  Invtdve 
any  legislative  power  to  change  the  tolto  fixed  in 
accordance  with  the  charter.  As  the  charter  «u- 
thorised  tolto  not  exceeding  60  cents  per  thousand 
feet,  it  was  held  that  the  amount  not  exoeedioc 
such  rate  to  within  the  discretion  of  the  boom  com- 
pany. 

The  legislatiu«  has  the  power  to  fix  the  amount 
of  salvage  upon  logs  which  get  into  the  river  with- 
out the  fault  of  the  owner.  West  Branch  Lumber- 
men's Exchange  v.  Ftoher,  160  Pa.  475. 

In  the  above  Pennsylvania  case  the  court  says: 
**They  may  fix  It  at  6  cents  per  log,  as  under  the  act 
of  18U  and  itssupplement  of  1888,  or  ata  reasooable 
compensation,  as  under  the  act  of  1866,  or  at  60  cents 
per  thousand  feet,  board  measure,  as  nnder  the  act 
of  1888,  or  at  60  cei^  per  log,  as  under  the  act  of 
1866.  The  question  is.  What  has  the  legislature 
provided? 

As  to  logs  lodged  upon  tolands,  it  to  held  in  thto 
case  that  the  reasonable  compensation  given  by 
the  Pennsylvania  act  of  1866  is  all  the  salvor  can 
claim* 

In  Craig  v.  Kline,  65  Pa.  809.  8  Am.  Bep.  686.  the 
court  considered  a  statute  providing  that  the 
owner  of  logs  must  pay  the  captor  as  salvage  69 
cents  per  log  to  prevent  forfeiture,  but  the  case 
turned  on  the  question  of  forfeiture  rather  than 
the  amount  of  compensation. 

The  sum  of  25  cents  for  each  log  cast  by  wind 
and  tide  upon  any  shore  bordering  upon  Ohesa- 
peake  bay  and  Its  tributaries  to  fixed  by  the  Mary- 
land Code,  art.  84,  as  the  amount  which  the  owner 
must  pay  before  removing  the  log.  Thto  statute  to 
held  in  Henry  v.  Boberts,  60  Fed.  Bep.  908,  to  be  a 
salutary  exercise  of  the  state  police  power. 

So  in  Genesee  Fork  Imp.  Co.  v.  Ives,  144  Pa.  Hi, 
18  L.  B.  A.  487,  it  to  said  that  so  long  as  the  company 
keeps  within  the  discretionary  limit  fixed  by  the 
statute  its  right  to  collect  the  tolto  cannot  be  de- 
feated nor  its  discretion  to  fix  the  amount  ques- 
tioned. Other  cases  have  been  to  the  same  effect, 
but  In  these  the  legislative  power  was  not  ques- 
tioned. 

A  reservation  of  complete  control  over  the  sub- 
ject of  fees  or  boomagre  to  be  charged  by  a  boom 
company  to  held  to  have  been  made  In  the  act  of  in- 
corporation of  such  company  in  Proprtetors  off 
Side- Booms  v.  Haskell,  7  Me.  474. 

The  importance  of  some  legtolation  for  flxinc 
boom  charges,  either  by  statute  directly  or  by  some 
board  or  local  authority  empowered  for  the  pur- 
pose, to  pointed  out  by  Judge  Cooley  In  Pere  Mar- 
quette Boom  Co.  V.  Adams.  44  Mich.  408.  which  was 
a  case  to  deteimine  the  amount  due  under  a  stat- 
ute authorizing  reasonable  rates. 

IV.  Delegation  of  power. 
Authority  given  by  the  legislature  to  a  railroad 
commission  to  designate  reasonable  rates  for  sl 
railroad  company  to  not  an  unconstitutional  dele- 
gation of  legislative  power.  State,  Railroad  ft  W. 
Commission,  v.  Chicago,  M.  ft  St.  P.  B.  Co.  88  Mlno. 
881,  Beversed  on  other  grounds  by  134  U.  8. 418,  89 
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^VTalL  206.  21  L.  ed.  888;  Stone  ▼.  Farmenf 
Jjoam  S  T.  €h.  116  U.  S.  807,  29  L.  ed.  686. 

By  specif  jing  the  ntes  of  toll  which  the 
•company  was  aathorized  to  "collect  and  re- 
<cehre,"  and  thus  aettUnff  the  question  of  their 
veasonahkneas,  the  stateltself  satisfied  the  rule 
•of  the  common  law  upon  the  subject. 

sums  ▼.  Tofofi  S  M.  VaUey  B,  Co.  62  Miss. 


607;  Georgia  R  d  Bkg.  Co.  ▼.  Smiih,  128  U. 
S.  174,  82  L.  ed.  877. 

The  legislature,  by  its  arbitrary  action  in  re- 
ducing these  rates  without  a  Judicial  investiga- 
tion as  to  whether  or  not  they  yielded  a  clear 
dividend  in  excess  of  the  maximum  limit,  de- 
prived the  company  of  its  property  without 
due  process  of  law. 


2«.  ed.  SfTO,  Sinters.  Gom.  Bep.  SOB:  Chicago  ft  N.  W. 

S.  COb  V.  Dey,  86  IM.  Bep.  868,  1  L.  B.  A.  744, 8 

Iikten.  Oom.  Bep.  826;  Ttllej  v.  Savaonab,  F.  ft  W. 

S.  CO. 4 Woods, 448, 6 Fed.  Bep. 641;  Oydev.Bldb- 

4IKKIA  ft  IX  B.  Co.  67  Fed.  Bep.  486;  AUsDtlo  Bxp. 
>Ool  ▼.  Wilmlnflrton  ft  W.  B.  Co.  HI  N.  a  468,  18  L. 

R.  A.  8BB(  Gtalosgo,  B.  ft  Q.  B.  Co.  ▼.  Jones,  148  III. 
^901,  84  Lb  B.  A.  141, 4Inten.  Gom.  Bep.  668;  Stone  v. 

Taaoo  ft  M.  Valley  B,  Co.  O  Mia.  608;  Stone 

▼.  Matches.  J.  ft  a  B.  Co.  68  Hisa.  616;  lioWborter 

▼.  PeiiMU)olaftA.B.Oo.f4Fla.417.  8L.  B.  A.6D4; 

etoRS  V.  Penaaoola  ft  A.  B.  Co.  88  Fla.  617. 

The  board  of  transportation  Is  held  to  have  aa- 

tboiity,  under  the  Nebraska  act  of  Maroh  81,  1887, 
-TO  determine  In  the  lirst  Instance  what  are  Just  and 

reasonable  oharsea  for  railway  servloea,  and  ita 
-ilodlDflr  la  deohired  to  be  prima  faoie  evidenoe  of 

-iltelr  reaaodableneaa.   State,  Board  of  Traoaporta- 
*€loo,  ▼.  Freemoot,  B.  ft  IL  Y.  B.Co.  88  Neb.  818. 

y.  BaeUnt  and  HmiU  of  power. 
a.  In  general. 

A  railroad  company  la  not  neoeaaarily  deprived 

of   its  property  without  doe  proocea  of  law  by  a 

<«tatate  fljdDff  maximum  ratea  of  oharireafor  trana- 

portatlon.   Stone  v.  Farmers*  Loan  ft  T.  Co.  116  U. 

&a07«89L.ed.  686. 

A  statute  requirloff  railroads  to  conform  to  rates 
'flzed  by  a  cbmrntaaion  doea  not  take  property  with- 
-oat  due  prooeaa  of  law  where  It  provides  for  pro- 
■deeding  by  mandamua  to  compel  auoh  compliance 
.if  the  railroad  company  refuses  or  for  a  proceeding 
taaaituted  by  the  corporation  Itself.  If  It  feels  ag- 
^rrSeved,  to  be  carried  on  aa  a  civil  action  aod 
tbereby  determine  the  lawf  alneea  of  the  rateSb  Chl- 
caflro,  M.  ft  St.  P.  B.  Co.  V.  Becker,  88  Fed.  Bep.  848. 

A  schedule  of  ratea  fixed  by  commiasioDers  may 

.tie  made  prima  facie  evidence  tbac  the  ratea  are 

reasonable  without  infriogiDir  the  right  of  trial  by 

Jury  or  constituting  a  deprivation  of  property 

wichout  due  prooesa  of  law.   Chicago  ft  N.  W.  B. 

^0>.  ▼.Dey. 85Fed.  Bep.  866, 1  Lb  B.  A. 744, Sinters. 

<Com.  Bep.  886. 

The  fl^ng  and  enforcement  of  unjastand  unrea- 
•«ooable  rates  for  railroad  transportation  Is  an  un- 
•  oODStttotional  denial  of  the  equal  protection  of  the 
imwB.  Beagan  v.  Fkrmers*  Loan  ft  T.  Co.  164  U.  B. 
36Kr  88  L.  ed.  1014;  Beagan  v.  Mercantile  Trust  Co. 
IM  IT.  &  418. 88  L.  ed.  1088,  AArmlng  on  this  point 
Merchants*  Trust  Co.  v.  Tezaa  ft  P.  B.  Co.  61  Fed. 
Bep.  580. 

Bat  the  atate  cannot,  tmder  the  guise  of  a  regula- 
-tion,  brtng  about  a  destruction  and  conflscatloo  of 
'tbe  property  of  a  corporation.  New  Ifemphia 
-Gaa  ft  Lb  Co.  T.  Memphla,  78  Fed,  Bep.  962. 

If  a  atatote  establishing  a  tariff  of  rates  Is  so  un- 
reasonable as  to  destroy  the  value  of  the  property 
^of  a  railroad  company.  It  may  be  held  unconstltn- 
tlonal  as  taking  the  property  without  due  proceaa 
-of  law.  St.  Louia  ft  8.  F.  B.  Co.  v.  OUl,  166  U.  S. 
^640, 88  L.  ed.  667,  Affirming  64  Ark.  101,  U  L.  B.  A. 


The  power  of  the  legislature  under  the  Constltu- 

Sioo  of  Nebraska  prescribing  that  it  may  establish 

fcasonnblr  maximum  ratea  of  ohargea  by  railroads 

m  Hmlted  to  the  estabUsbment  of  reasonable  rates, 

rmnd  to  be  reasonable  they  must  be  just.   Ames  ▼. 

Unkm  P.  B.  Co.  64  Fed.  Bep.  165, 4  Inters.  Com.  Bep. 


The  reduction  by  law  of  the  rates  oharged  for 
railroad  transporution  within  the  state  cannot  be 
jnaiifled  if  It  Is  so  much  that  the  railroads  are  not 
remunerative  for  the  bualneaa  within  the  atate  by 
the  mere  fact  that  on  bualnem  outside  of  the  state 
the  corporation  may  make  op  for  the  loss.   IbidL 

Legislation  which  deprives  the  owners  of  a  rail- 
road line  of  all  compenaation  from  their  business 
cannot  be  upheld  on  the  ground  that  the  company 
is  a  foreign  corporation  and  permitted  to  do  bual- 
ness  In  the  state,  almply  aa  an  act  of  grace,  and  that 
It  can  abandon  Its  business  therein  If  found  im- 
remuneratlve,  or  that  it  la  an  mterstate  road  and 
may  make  profits  on  Ita  road  in  another  atate. 
Chicago  ft  N.  W.B.CO.  v.  Dey, 86 Fed. Bep. 866, 1 
L.  B.  A.  744, 8  Inters.  Com.  Bep.  82& 

A  tarlit  of  freight  and  passenger  ratea  which  will 
not  pay  the  expenaea  of  operating  a  railroad  is  held, 
in  Penaaoola  ft  A.  B.  Co.  v.  State,  86  Fla.  SIOi,  8  Lb 
B.  A.  661. 8  Intera.  Com.  Bep.  688.  to  ahow  an  abuae 
of  the  diaoretton  given  to  railroad  commlaalonera 
by  a  statute  authorising  them  to  preaorlbe  reaaon- 
able  and  juat  rates  and  to  amount  to  a  taking  of 
the  railroad  company^  property  without  Just  com- 
pensation. 

A  schedule  of  ratea  for  switching  cars  m  a  dty 
which  fixes  the  compensation  at  less  than  the  act- 
ual cost  to  the  railroad  company  for  the  work  can- 
not be  enf  oroed.  Chicago,  St.  P.  M.  ft  O.  B.  Co.  v. 
Becker,  86  Fad.  Bep.  868. 

To  deprive  the  company  of  the  power  to  Oharge 
a  reaaonable  rate  for  the  manufacture  and  sale  of 
gas  which  It  Is  chartered  to  manufacture  and  aell 
la  to  deprive  It  of  the  uae  of  Its  property,  and.  In 
effect,  of  the  property  Itself,  without  due  process  of 
law.  New  Memphla  Chtt  ft  L.  Co.  v.  Jfemphkk  71 
J^d.Bep.868. 

The  minimum  fixed  to  a  statute  below  whieh 
local  authoritlea  cannot  go  In  ilmldmr  the  prioe  of 
gas  to  be  furnished  by  a  gaa  company  la  a  reatrlo- 
tlon  on  thoae  authoritlea,  aod  the  price  most  be 
fixed  above  that  limit,  If  It  Is  just  and  reasonable 
to  do  so.   JMd. 

bi  JudiekU  inUrference, 

Where  the  state  has  fixed  the  maximum  ohargea 
the  courts  have  nothing  to  do  with  the  queatloa 
unless  the  lawmakmg  power  baa  attempted  to  com- 
pel the  corporation  to  use  Its  property  for  the 
public  benefit  without  compensation.  Covington 
ft  L.  Tump.  Boad  Co.  v.  Sandf  ord,  14  Ky.  L.  Bep. 


But  the  reaaonableneas  of  ratea  fixed  by  railroad 
commlasioners  la  eminently  a  question  for  judicial 
Inveetlgatlon  requiring  due  procem  of  law  for  Ita 
determination.  Chicago,  M.  ft  St  P.  B.  Oa  v. 
MInneeota  Ballroad  ft  W.  Commtolon,  184  U.  S.  418, 
88  L.  ed.  fl^  New  Memphis  Oas  ft  Lb  Co.  ▼.  Mem- 
phis.  78  Fed.  Bep.  068;  Clyde  v.  Bichmond  ft  D.  S. 
Co.  87  Fed.  Bep.  486;  Bichmond  ft  D.  B.  Co.  v. 
Trammel,  68  Fed.  Bep.  186. 

Some  dieta  aod  decisions  were  oontrary  to  this, 
but  have  been  overruled. 

The  Minnesota  act  of  1887  creating  a  railroad  and 
warehouse  commission  with  power  to  establish  a 
tariff  of  railroad  rates  was  held  by  the  supreme 
court  of  the  state  to  permit  no  imue  or  Inquiry  la 
the  courts  reapectiog  the  ratea  tbua  fixed,  and  it 
was  held  that  the  railroad  companlea  oould  be  coo»- 
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Chicago,  M.  d  St.  P.  R.  Co,  v.  Minneiota, 
Railroad  db  W,  Ommission,  184  U.  S.  418,  88 
L.  cd.  070,  8  iDters.  Com.  Rep.  209. 

8iuce  the  celebrated  debate  Id  tbo  bouse  of 
representatives  of  tbe  KeDtuckv  legislature  be- 
tween Henry  Clay  and  Felix  Grundy,  in  1803, 
it  bas  been  a  settled  and  universally  received 
opinion  that  a  charter  enacted  by  the  legisla- 


ture of  Kentucky  and  accepted  by  a  corpora- 
tion  is  a  contract,  unamendable  by  the  legis- 
lature, without  the  consent  of  the  corporation. 

Hamilton  v.  Keith,  5  Bush,  458. 

A  rule  of  law  long  established  ought  not  to- 
be  lightly  set  aside,  even  though  a  better  rule 
might  have  been  originally  announced. 

Charters  are  contracts;  when  these  charters 


pelled  by  mandaniuB  to  oomply  with  such  tariff. 
State,  RaiJroad  &  W.  Commission,  v.  Cbicaffo,  M.  & 
St.  P.  R.  Co.  88  MiDO.  281.  But  this  decisioD  was 
reversed  by  tbe  Supreme  Court  of  the  United  States 
Id  184  U.  S.  418,  33  L.  ed.  070.  3  Inters.  Com.  Rep.  209, 
on  the  irround  tbat  the  statute,  as  construed  to 
prevent  any  judicial  Inquiry  into  tbe  reasonable- 
ness of  tbe  rates,  althoufrb  tbey  were  Hxed  by 
tbo  oommisBloD,  without  any  Judicial  Investigation, 
was  unconstitutional  as  a  deprfvatlon  of  tbe  rail- 
road company*s  property  without  due  process  of 
law. 

In  Micbliran  tbe  Constitution  of  1870,  art.  19a,  1 1, 
expressly  declares  that  tbe  leflrislature  may  from 
time  to  time  pass  laws  estabtlsbiuR  reasonable  max- 
imum rates  of  chanres  for  tbe  transportation  of 
passenRers  and  frelgbts  on  railroads.  Tbe  Michi- 
gan supreme  court  held  that  tbe  reasonableness  of 
tbe  rates  fixed  by  tbe  legislature  undor  this  Consti- 
tution was  exclusively  for  tbe  legislature  to  decl&e. 
Wellman  v.  Chicago  &  6.  T.  R.  Co.  88  Mich.  502. 

But  tbe  Supreme  Court  of  the  United  States  in 
affirming  this  decision  did  not  go  so  far.  Tbe  ques- 
tion arose  as  to  tbe  correctness  of  tbe  refusal  of 
the  court  to  give  a  peremptory  charge  to  the  jury 
that  tbe  law  fixing  passenger  rates  was  unconsti- 
tutional, which  amounted  to  saying  tbat  an  act 
prescribing  maximum  rates  was  necessarily  un- 
oonatitutlonal,  however  high  tbe  rate  might  be. 
To  deny  that  such  an  act  would  he  unconstitutional 
wks  all  that  was  necessary  to  the  aflBrmaoce  of  tbe 
decision,  and  tbe  Supreme  Court  of  tbe  United 
StateR  did  not  deny  that  there  could  be  any  judicial 
inquiry  into  the  reasonableness  of  rates,  but  said: 
"The  extent  of  judicial  interference  is  protection 
against  unreasonable  rates."  Chicago  &  G.  T.  R. 
Co.  V.  Wellman,  148  U.  S.  889, 88  L.  ed.  176. 

Wben  legislative  power  exists  to  interfere  with  a 
certain  business  and  regulate  its  charges,  it  is  held, 
in  People  v.  Budd,  117  N.  T.  1,  6  L.  R.  A.  SW,  tbat 
tbe  court  has  nothing  to  do  with  tbe  policy  or 
wisdom  of  interference  in  a  particular  case  or  with 
tbe  question  of  the  adequacy  or  inadequaoy  of  tbe 
compensation  authorized. 

But  in  aiBrmIng  tbe  decision  of  the  New  York 
court  of  appeals  in  People  v.  Budd,  the  opinion 
of  the  Supreme  Court  of  the  United  States  says: 
**Tbe  records  do  not  show  that  tbe  charges  fixed  by 
tbe  statute  are  unreasonable,  or  that  property  has 
been  taken  without  due  process  of  law,  or  that 
there  has  been  any  denial  of  tbe  equal  protection 
of  the  laws;  even  if  under  any  circumstances  we 
could  determine  that  tbe  maxium  rate  fixed  by 
the  legislature  was  unreasonable."  Budd  v.  New 
York,  14S  U.  S.  617. 86  L.  ed.  247. 

Tbe  question  of  what  are  reasonable  rates  for 
transportation  wben  tbe  rates  are  fixed  by  statute 
was  held  to  be  for  tbe  legislature  and  not  for  tbe 
courts  to  decide,  in  American  Coal  Co.  v.  Consoli- 
dation Coal  Co.  46  Md.  15,  where  reference  is  made 
to  the  fact  tbat  a  case  involving  such  question  was 
then  pending  before  tbe  Supreme  Court  of  tbe 
United  States,  but  not  decided. 

The  power  of  a  court  to  give  relief  against  unrea- 
sonable rates  fixed  by  a  railroad  commission  was 
denied  in  Tilley  v.  Savannah,  F.  &  W.  R.  Co.  4 
Woods,  440,  6  Fed.  Etep.  641,  on  tbe  ground  tbat  the 
justice  or  reasonableness  of  tbe  rates  is  a  matter 
wbich  the  legislature  may  determine  for  itself, 
either  directly  or  through  a  commission. 

88  Ij.  R.  A« 


In  deciding  that  the  presumption  that  any  rata 
which  the  legislature  may  fix  for  railroad  transpor- 
tation is  reasonable  is  not  conclusive  and  may  be 
overcome  by  evidence  in  the  courts,  some  stress 
is  laid  by  Judge  Deady  in  Sx  parte  Koehler.  23  Fed. 
Rep.  S20,  on  tbe  fact  tbat  tbe  power  of  alteration  or 
repeal  of  charters  reserved  to  the  state  is  qualified 
in  Oregon  so  that  it  cannot  be  used  ''to  impair  or- 
destroy  any  vested  corporate  right,*'  and  tbis  he 
considers  distinguishes  the  case  from  the  so-called 
Granger  Cases  in  94  U.  6.,  which  he  interprets  as 
holding  tbat  the  action  of  the  legislature  in  fixlng- 
tbe  maximum  rate  of  compensation  is  conclusive 
and  can  be  reviewed  or  reversed  only  at  the  polls. 
Some  justification  of  this  is  found  in  some  of  the- 
language  used  in  those  cases.  Thus  it  was  said  in 
general  terms  that  the  limit  fixed  by  the  legislature 
to  what  shall  in  Jaw  be  reasonable  for  the  use  of 
property  clothed  with  a  public  interest  binds  the 
courts  as  well  as  the  people,  and  if  improperly  fixed 
it  is  tbe  legislature  and  not  tbe  courts  which  must 
be  appealed  to  for  a  change.  Peik  v.  Chicago  &  N. 
W.  R.  Co.  94  U.  S.  164,  24  L.  ed.  97. 

But  such  language  must  be  constimed  in  the 
light  of  later  decisions  wbich  decide  fchar  although 
tbe  formation  of  a  tariCT  of  charges  for  transporta- 
tion of  a  common  carrier  is  a  legislative  or  minis- 
terial rather  than  a  judicial  function,  the  court 
may  decide  whether  or  not  such  rates  are  unjust 
and  unreasonable  and  such  as  to  work  a  practical 
destruction  to  rights  of  property,  and  if  found  so 
may  restrain  their  operation.  Reagan  v.  Farmer^*' 
Loan  &  T.  Co.  154  U.  S.  86'^.  88  L.  ed.  1014. 

An  inquiry  by  the  courts  into  the  reasonableness- 
of  rates  established  for  railroad  transportation  by 
state  authority  may  be  made  notwitbstanding  the 
fact  tbat  the  schedule  of  rates  has  been  prescribed 
by  the  legislature  in  pursuance  of  the  forms  of  law, 
and  tbe  question  to  be  decided  is  whether  the  rates 
are  within  the  limits  of  legislative  power  or  ans 
such  as  will  work  a  confiscation  of  property.  Chi- 
cago A  N.  W.  :ft.  Co.  V.  Dey.  35  Fed.  Rep.  806, 1  U 
R.  A.  744,  2  Inters.  Com.  Rep.  825. 

A  statute  which  allows  a  railroad  commission  to* 
establish  rates  for  railroads  which  are  final,  with- 
out  issue  made  or  inquiry  had  as  to  their  reasonable- 
ness, and  forbids  any  interference  by  tbe  courts, 
even  if  the  rates  are  unequal  and  unreasonable,  is 
in  conflict  with  the  Constitution  of  the  United 
States  in  denying  due  process  of  law  and  equal 
protection  of  the  laws.  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Minnesota  Railroad  &  W.  Commission,  134  U.  S. 
418,  38  L.  ed.  970. 

One  form  of  stating  tbe  doctrine  is  to  say  that 
tbe  legislature  has  power  to  fix  railroad  rates  and 
tbe  extent  of  judicial  interference  is  protection 
against  unreasonable  rates.  Chicago  ft  6.  T.  R.  Co. 
V.  Wellman,  143  U.  S.  330, 30  L.  ed.  176,  Affirming  8S 
Mich.  fiOS. 

A  statute  providing  that  the  rates  fixed  by  com- 
missioners shall  be  deemed  in  any  action  against 
the  railroad  company  sufficient  evidence  tbat  the 
rates  are  just  and  reasonable  does  not  preclude 
judicial  inquiry  into  the  question  whether  the  rates 
are  sufficient  to  give  any  compensation  for  the 
service.  Pensacola  &  A.  R.  Co.  v.  State,  :a  Fla.  810, 
8  L.  R.  A.  661,  2  Inters.  Com.  Bep.  62S. 

A  provision  in  a  ferry  license  that  the  city  should" 
have  the  right  to  regulate  and  control  the  rates  ot 
toll  implies  that  the  regulation  will  be  reasonable*. 
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are  mooepted  thej  become  irrepealable  as  to 
oertain  pToviaions. 

F^nkUn  County  Ot  y.  DepoiU  Bank,  87 
Ky.  380. 

Applving  the  principle  of  Stone  v.  Farmertf 
Loan  AT.  Co,  116  U.  S.  307,  29  L.  ed  630,  to 
the  case  at  bar,  the  qnestion  thai  arises  is.  Is 
the  power  of  regulation  over  the  rates  of  toll 


on  this  turnpike  road  retained  by  tho  l^iala- 
ture? 

When  this  charter  was  granted  and  the 
monef  subscribed  to  build  this  turnpike  the 
belief  of  the  bar  of  Elentuckv,  which  belief 
must  have  been  shared  by  the  legisUiture,  wa» 
that  it  had  enacted  a  charter,  and  that  all  the 
citizens  who  accepted  that  charter  did  so  with 


and  the  judicial  inquiry  Is  limited  to  the  question 
of  fact  as  to  the  reasonablenesd  of  the  rate  fixed. 
Roho  Y.  Beardfitown,  82  111.  App.  407. 

A  Nebraska  statute  requiring  railroad  companies, 
■8  an  absolute  finality  and  without  the  rlffht  of 
judicial  In^eetifration  by  due  process  of  law,  to 
carry  freiirhts  over  longer  lines  for  the  same  rates 
cfaanred  \xj  any  company  for  bauling  freigrht  be- 
tween the  same  points  by  a  shorter  is  held,  in  State, 
Board  of  Transportation,  v.  Sioux  City,  O.  ft  W.  K. 
Co.  46  Neb.  682, 81  L.  R.  A.  47,  to  be  in  conflict  with 
the  l4th  Amendment  of  the  Federal  Constitution, 
providing  that  no  state  shall  deprive  any  person 
of  life,  bberty,  or  property  without  due  process  of 
law. 

A  statute  forbiddioff  any  discrlmliiation  wbat- 
ever,  whether  just  or  unjust,  or  under  any  circum- 
stances, in  the  charges  in  transporting  the  same 
dasses  of  freight  over  equal  distances,  even  though 
moving  in  opposite  directions,  and  which  does  not 
permit  the  carriers  to  show  that  the  discrimination 
made  is  not  unjust,  is  not  justified  by  a  constitu- 
tional provision  to  ^^revent  unjust  discrimina- 
tion.*^ Chicago  ft  A.  R.  Co.  V.  People,  Koeraer,  67 
fU.  U,  16  Am.  Bep.  509. 

The  good  faith  of  the  members  of  a  city  council 
vbo  ftesaed  an  ordinance  to  regulate  the  price  of 
gaa  can  be  Inquired  into  by  the  courts  and  the  rea- 
sonableness of  the  ordinance  determined,  although 
the  legislature  has  empowered  the  city  council  to 
regulate  the  prices  to  be  charged,  as  this  is  clearly 
intended  to  be  a  power  to  fix  fair  and  reasonable 
prioee.    State,  Atty.  Gen.,  v.  Cincinnati  Gaslight  ft 

a  Co.  18  Ohio  St.  ase. 

And  a  city  ordinance  under  authority  from  the 
state  to  fix  reasonable  prices  for  gas  is  invalid 
under  the  provision  of  the  United  States  Constitu- 
tion against  the  impairment  of  contracts,  when 
unreasooable  rates  are  fixed,  as  the  ordinance  is 
the  law  of  the  state  within  the  meaning  of  the 
Constitution.  Capital  City  Gaslight  Co.  ▼.  Des 
Moines,  72  Fed.  Bep.  829. 

In  Great  Northern  B.  Co.*s  Appeal,  60  Minn.  461, 
the  reasonableness  of  railroad  rates  was  in  ques- 
tion without  any  contest  as  to  the  legislative  power, 
and  the  court  said  that  the  commission  or  the 
court  should  be  liberal  in  receiving  evidence  as  to 
the  reasonableness  of  the  rates. 

A  schedule  of  rates  made  by  railroad  commis- 
sionerB  l)eing  challenged  as  a  whole,  the  court 
must  either  condemn  or  sustain  it  as  a  whole,  and 
cannot  rearrange  It  or  prepare  a  new  schedule. 
Beasan  v.  Elmers*  Loan  ft  T.  Co.  164  U.  8. 86S,  88 
Lued.1014. 

Tbe  Injustice  of  a  tariff  fixed  by  railroad  oom- 
misBioners  does  not  give  the  courts  power  to  make 
freight  or  passenger  tariffs  in  lieu  of  those  fixed  by 
tbe  oommissioners  but  held  invalid.  Pensacola  ft 
A.  B.  Co.  V.  State,  25  Fla.  810,8  L.  B.  A.  661. 2  Inters. 
Com.  Bep.  6S0L 

But  In  eojoining  the  enforcement  of  unreason- 
able and  unjust  rates  fixed  by  commissioners,  the 
court  must  not  restrain  the  commission  from 
proceeding  to  establish  other  rates.  Beagan  v. 
Farmers*  Loan  ft  T.  Co.  supra. 

Bailroad  conunissioners  cannot  be  restrained 
from  putting  in  force  a  schedule  reducing  rates 
upon  carload  lots  at  the  instance  of  a  shipper 
wtiose  only  complaint  is  that  such  reduction,  with- 


out  also  reducing  the  rates  for  less  than  carloads, 
will  constitute  a  discrinunation  against  him  in  hia 
business  in  which  he  ships  in  less  than  carload  lots. 
State,  Railroad  Comrs.,  v.  Symns  Grocer  Co.  68  Kan. 
207. 

Fixing  tbe  maximum  rate  of  charges  for  gas- 
furnlsbed  by  a  corporation  so  low  that  it  could 
not  pay  expenses  or  interest  on  fljted  charges, 
much  less  a  reasonable  Interest  or  dividend  on  its. 
stock,  may  be  restrained  by  injunction.  New 
Memphis  Gas  ft  L.  Co.  v.  Memphis,  72  Fad.  Bep. 
962. 

The  enforcement  of  an  order  of  the  interstate- 
commerce  commission  fixing  the  maximum  rate- 
for  freights  will  not  be  made  by  preliminary 
injunction,  where  the  answer  of  the  carrier  makes 
an  issue  as  to  the  reasonableness  of  the  rates.  Shin- 
kle,  W.  ft  K.  Co.  V.  Louisville  ft  N.  B.  Co.  6K  Fed. 
Bep.  680 :  Interstate  Commerce  Commission  v.  Cin- 
cinnati, N.  O.  ft  T.  P.  B.CO.  64  Fed.  Bep.  961,  6  Inters.. 
Com.  Bep.  131. 

The  presumption  is  that  rates  fixed  by  the  au- 
thority of  the  legislature  are  reasonable  and  the- 
party  attacking  them  has  the  burden  of  proving 
that  they  are  not  so.  Missouri  Pac  B.  Co,  v. 
Smith.  60  Ark.  221, 5  Inters.  Com.  Bep.  818;  Bohn  v. 
Beardstown,  32  UL  App.  407;  Henry  v.  Boberts,  60* 
Fed.  Bep.  902. 

c  TetU  of  reoaonabteaeM. 

The  question  whether  the  cost  of  a  railroad  or 
its  present  value  should  be  taken  as  the  basis  of 
computation  in  determining  the  reasonableness  of 
rates  is  suggested  by  Mr.  Justice  Brewer  in  Amea 
▼.  Union  P.  B.  Co.  64  Fed.  Bep.  166,  4  Inters.  Com. 
Bep.  885,  but  it  is  not  answered  further  than  to> 
say  that  he  thinks  there  is  no  hard  and  fast  test 
which  can  t)e  laid  down  to  determine  In  all  case» 
whether  the  rates  prescribed  by  the  legislature 
are  just  and  reasonable,  and  that  often  many  fac- 
tors enter  into  the  determination  of  the  problem. 

If  there  Is  room  for  a  difference  of  intelligent 
opinion  as  to  whether  or  not  the  rates  fixed  by 
commissioners  will  be  remunerative,  the  court* 
must  leave  the  matter  to  the  test  experiment. 
Pensacola  ft  A.  B.  Co.  v.  State,  25  Fla.  310, 8  L.  H. 
A.  661, 2  Inters.  Com.  Bep.  522;  Chicago,  B.  ft  Q.  B. 
Co.  V.  Dey.  88  Fed.  Bep.  656. 

Bates  fixed  by  legislative  authority  which  will 
give  some  compensation,  however  small,  to  the- 
owners  of  railroad  property  cannot  be  held  br 
the  courts  to  t)e  insuiSclent;  but  when  the  ratea 
prescribed  will  not  pay  any  oompeuMtion  to  the 
owners,  4,  e..  some  dividend  to  stockholders  after 
payment  of  fixed  charges  and  costs  of  service, 
the  courts  have  power  to  interfere.  Chicago  ft  N. 
W.  B.  Co.  V.  Dey,  86  Fsd.  Bep.  866, 1  L.  B.  A. 744,ft 
Inters.  Com.  Bep.  82& 

The  justice  of  a  statute  limiting  rates  of 
transportation  must  be  determined  with  refer- 
ence to  its  effect  on  the  whole  of  a  class  of  ralU 
roads,  where  they  are  classified  by  the  statute, 
and  not  with  reference  to  its  effect  on  one  par- 
ticular road.  St.  Louis  ft  S.  F.  B.  Co.  v.  Gill,  54 
Ark.  101, 11  L.  B.  A.  4S2. 

The  effect  on  the  entire  line  of  a  railroad  Is  tt» 
correct  test  of  tbe  reasonableness  of  rates  of  far» 
which  are  attacked  as  a  taking  of  property  with^ 
out  just  compensation  or  due  process  of  law.   St. 
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ibe  belief  tbat  these  proTlsions  were  oon- 
tractnaL  A  priori  tbat  U  must  be  assumed 
tbat  it  was  tbe  inteotioD  of  the  legislature  to 
make  this  proviiioo  contractual  and  stipula- 
lory. 

The  right  to  receiye  a  fair  toll  was  tbe  ab- 
-aolute  prerequisite  to  induce  a  man  to  subscribe 
'to  build  turnpikes. 

If  an  individual  makes  an  offer  and  that  of- 


fer is  accepted,  a  binding  contract  la  thus  eo- 
tered  into  which  falls  within  the  protection  of 
the  constitutional  provision  which  we  are  ooa- 
sidering.  The  state  of  Kentucky  in  tbe  ex- 
ercise of  its  sovereign  power,  anxious  that  such 
improvements  should  be  made,  makes  an  offer 
tbat  if  certain  of  her  citizens  will  invest  thdr 
money  and  construct  a  road  they  shall  have  tbe 
right  to  receive  for  that  money  as  an  income 


lioutaft  8.F.B.C0.  V.  Gin^lMU.  8.  e4a,»L.ed. 
-607.  AfflrmiDirM  Ark.  101,  U  L.  R.  A.  46^. 

Tbe  rates  are  not  neceflsarllj  unrfMsonable  or 
UDjast  because  ttaejr  are  not  remuoeretive  oo  a 
•certain  portion  of  the  line.  Missouri  P.  B.  Co.  v. 
:8mith.  60  Ark.  281, 6  Inters.  Com.  Bep.  84$. 

A  tariff  of  raiiroad  rates  fixed  by  a  coramtalon, 
which  will  so  diminish  the  earnings  of  a  road  tbat 
they  will  not  be  able  to  pay  half  the  interest  on 
its  Iwnded  debt  above  the  operating  expenses.  Is 
tm^ust  and  unreasonable,  where,  without  waste  or 
mismanagement  in  construction  or  operation,  the 
Toad  has  cost  far  more  than  the  amount  of  stock 
-and  bonds  outstanding,  which  represent  money 
-expended  in  its  construction,  and  tbe  rates  have 
iMeo  voluotariJy  decreased  by  the  company  more 
than  60  per  cent  during  ten  years,  while  under 
these  rates  the  stock,  representing  two  fifths  of 
the  ralue  of  the  road,  has  never  received  a  divl- 
■dend,  and  for  the  last  three  years  the  eaminAS 
Above  operating  expenses  have  been  IneuflBolent 
to  pay  the  Interest  on  the  bonded  debt.  Beagmn  v. 
l^rmen*  Loan  ft  T.  Oo.  164  U.  8. 888, 38  L.  ed.  1014. 
.  It  is  not  sulllcient  to  show  that  raflroad  prop- 
,erty  is  oonflscated  or  taken  without  due 'process  of 
law  because  the  income  at  the  rates  of  fare  fixed  by 
law  will  payonly  I4  per  cent  on  the  ortirinal  cost  of 
the  road,  when  the  road  is  held  by  a  reorganised 
'Corporation  or  its  trustees  after  foreclosure.  Dow 
V.  Beidelman,  126  U.  8.  680, 81  L.  ed.  841, 8  Inters. 
<Oom.  Hep.  56. 

The  fact  that  rates  are  not  large  enough  to  en- 
able the  company  to  pay  expenses  and  interest 
on  its  debts  does  not  show  that  they  are  unrea^ 
«onab1y  low,  since  the  earnings  nUght  t>e  insuf- 
Adent  for  this  and  yet  be  large  enough  to  de- 
fray current  repairs  and  expenses  and  pay  a 
profit  on  the  reasonable  cost  of  tmildiog  and  equip- 
ping the  road.  The  debts  may  have  been  oon- 
traoted  through  extravagance  and  mismanage- 
ment.  Missouri  P.  B.  Oo.  v.  Smith,  supra. 

A  claim  that  a  reduction  of  tolls  on  tbe  foot  and 
wagon  ways  over  a  bridge  amounted  to  a  confis- 
•cation  of  the  bridge  oompany*s  property  was 
beld  in  Com.  v.  Covington  ft  0.  Bridge  Oo.  14  Ky. 
L.  Rep.  886,  to  be  oosustained  by  showing  tbat  the 
reduced  tolls  on  the  foot  and  wagon  ways  would 
not  pay  the  expense  of  keeping  them  up  without 
•showing  that  the  Income  from  the  entire  structure 
was  not  adequate.  But  this  was  reversed  on  other 
grounds  in  164  U.  S.  814, 88  L.  ed.  008. 

An  allegation  that  rates  fixed  by  the  commis- 
aloners  for  one  road  are  unjust  and  unreasonable 
when  compared  with  rates  permitted  on  other 
•lines  of  railroad  in  the  same  state  operated  under 
the  same  conditions  is  not  sufficient  to  overthrow 
tbe  reasonableness  or  Justice  of  the  rate  com- 
plained of,  as  a  rate  reasonable  and  Just  in  itself, 
for  one  road  may  not  be  so  for  another  though  tbey 
connect  with  each  other.  Storrs  v.  Peosacola  ft 
A.  B.  Co.  80  Pla.  817. 

d.  InequaUty  or  dUcrimtnatUm. 

Olasslflcation  of  railroads  for  tiie  purpose  of 
■fixing  their  rates  was  made  by  the  legislature  in  Chi- 
cago, a  ft  Q.B.  Co.  v.Cutts,94  n.&  156,  24L.ed.94, 
4ind  this  was  sustained  by  the  court  against  the 
claim  that  it  denied  equal  privileges  or  immunl- 
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ties  to  some  of  the  railroad  companies.  Tbe  court 
says:  **  It  was  proper  ...  to  provide  In  some  way* 
for  an  adaptation  of  the  rates  to  tbe  droam- 
stances  of  the  different  roads,  and  the  general  as- 
sembly, in  the  exercise  of  Its  legislative  discretion, 
has  seen  fit  to  do  this  by  a  system  of  classlfloatUm. 
Whether  this  was  the  liest  that  could  have  been 
done  is  not  for  us  to  decide.  Our  provioce  is  only 
to  determine  whether  it  could  be  done  at  all,  and 
under  any  circumstances.  If  it  could,  the  legis- 
lature must  decide  for  itself  subject  to  no  control 
from  ua  whether  the  common  good  requires  that 
It  should  be  done.** 

Power  of  the  legislature  to  classify  railrcadain 
the  regulation  of  fares  and  freights  according  to 
the  length  of  their  lines  is  also  sustained  m  Dow 
V.  Beidelman,  126  U.  B.  880, 81  Lu  ed.  841, 2  Inters. 
Com.  Bep*  66.  And  it  is  held  tbat  there  is  no  vio- 
lation of  the  equal  protection  of  the  laws  if  the 
same  rule  is  applied  to  all  railroads  of  the  same 
class. 

To  divide  railroads  into  two  classes  according  to 
tbe  length  of  time  tbey  have  been  organised  is  not 
beyond  the  power  of  the  legislature  in  prescribing 
rates.  Ames  v.  Union  P.  B.  Co.  64  Fed.  Bep.  IM. 
4  Inters.  Com.  Bep.  88&, 

If  the  classification  of  railroads  for  the  regular 
tion  of  rates  operates  uniformly,  the  court  cannot 
decide  whether  it  is  the  best  that  could  have  been 
done  or  not.  Tbe  court  can  decide  only  the  ques- 
tion whether  it  could  t)edone  at  all  and  under  any 
circumstances.  If  it  could,  tbe  legislature  must 
decide  for  itself  whether  the  common  good  requires 
that  It  should  k>e  done.  Dow  v.  Beidelman,  mtpra; 
Chicago,  a  ft  Q.  B.  Co.  V.  Cutts,  M  U.  8. 188,  94  L. 
ed.96. 

The  fact  that  a  statute  gives  a  railroad  commis- 
sion. In  addition  to  the  authority  to  revise  tariffs, 
the  power,  for  undisclosed  reasons  and.wlthout 
accountability  to  anyone,  to  give  better  ratea  to 
one  corporation  than  to  another,  is  beld  to  make 
the  statute  unconstltutionaL  Louisville  ft  N.  R. 
Co.  V.  Bailroad  Commission,  19  Fed.  Bep.  879. 

80,  tbe  fact  tbat  a  statute  regulating  railroad 
rates  burdens  railroad  corporatloas  with  pains  and 
penalties  not  imposed  on  other  persons  operating 
railroads  In  competition  with  the  corporations  is 
held  to  make  an  unconstitutional  discrimination 
against  the  corporations.    Ibid. 

Elevator  owners  are  not  deprived  of  the  equal 
protection  of  tbe  laws  by  a  statute  regulating  ele- 
vator charges  in  places  having  a  population  of 
180.000  or  more.  Budd  v.  New  York,  148  U.  8. 6IT. 
86L.ed.247. 

••  Contract  exemption». 

Two  CHses  have  held  that  tbe  right  to  fix  and  regu- 
late the  Charges  of  common  carriers  is  so  clearly  a 
governmental  power,  a  matter  of  internal  police, 
that  the  legislature  cannot  irrevocably  give  the 
right  to  charge  certain  fixed  rates  so  as  to  preclude 
future  legislatures  from  Interfering  with  sucli 
rates.  Laurel  Fork  ft  8.  H.  B.  Oa  v.  WestYirgiola 
Transp.  Co.  28  W.  Va.  884;  West  Virginia  Ttanap. 
Co.  V.  8weetBer,  Id.  484. 

Bute  few  other  decisions  conflict  with  these,  and 
none  have  gone  so  far. 

A  provision  in  a  statute  changing  the  charter  of 
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tberaon  the  imte  of  toll  offered  In  that  charter. 
Ifhenllie  dtizene  have  accepted  this  offer  and 
carried  oat  their  part  of  the  contract,  a  binding 
contiaclia  made. 

The  power  of  the  legislature  over  corpora- 
tions by  Tirtne  of  a  reservation  therein  is  lim- 
ited to  soch  amendments  as  will  not  change  the 
nature  of  the  original  contract  nor  the  parties 
thereto,  nor  deprive  the  corporation  and  its 


stockholders  of  the  rights  vested  in  and  under 
that  original  charter. 

Soffe  V.  DiUard,  15  B.  Mon.  840. 

Mr,  WUliaoi  J.  Hendri^  Attorney 
General,  for  appellee: 

Notbine  passes  by  implication,  and  unless  the 
original  charter  granted  the  exclusive  right  of 
regulating  charges,  in  words  of  unmistakable 
import,  the  corporation  cannot  rely  upon  judic- 


al railroad  company  ffivinir  it  the  power  to  fix  rates 
uDd  dedarf  lur  that  It  shall  not  be  subject  to  future 
4esifliatk>n  uatU  ten  years  afterward  was  held  to 
4-xemptthe  company  from  a  subeequeotact  of  the 
jesrialatnre  prohibiting  a  charge  for  transportation 
to  exceed  a  charge  made  for  any  shorter  distance. 
Sloan  V.  Paciflo  Ballroad,  SI  Ma  M,  a  Am.  Bep. 


A  railroad  company  organlaed  under  the  Ohio 
Mctat  IStti.  which  has  not  relfuquished  its  privilege 
«ioder  that  act,  was  held  not  subject  to  reduction 
of  its  rates  by  the  legteiature  unJew  it  has  realized 
a  net  profit  on  its  capital  for  the  ten  years  next  pre- 
<MdiDg  the  paseage  of  the  statute.  Iron  B.  Co.  v. 
Lawrence  Furnace  Co.  »  Ohio  St.  206. 4B  Ohio  St. 

But  the  validity  of  a  reduction  In  such  a  ease 
does  not  depend  on  the  actual  realization  by  the 
company  of  10  per  oent  future  profits,  but  the  leg- 
ttlator^  must  exeroiae  its  deliberate  judgment  in 
Tcgard  to  su<di  probable  future  profits,  and  a  sub^ 
•equent  change  in  the  condition  and  affairs  of  the 
oninpany  will  not  take  it  out  of  the  operation  of  a 
•tatate.  Iowa  B.  Co.  v.  Lawrence  Furnace  Co.  49 
Ohio  St.  loe. 

Questions  of  the  relinquishment  or  transfer  of  a 
^charter  rlgbt  of  exemption  from  legislative  control 
of  rates  were  involved  and  the  power  to  create 
vuch  a  contract  exemption  assumed  in  Cincln- 
natf,  H.  ft  D.  B.  Co.  V.  Cole,  90  Ohio  St  128,  28 
Am.  Bep.  7S9;  Shields  v.  State,  98  Ohio  St.  88;  St. 
Louis  ft  &  F.  B.  Co.  V.  Gill,  156  IT.  S.  849.  80  L.  ed. 
fi07.  Affirming  64  Ark.  101. 11 L.  B.  A.  4fi2:  Pittsburg, 
<?.  ft  St.  L.  B.  Co.  V.  Moore,  38  Ohio  St.  884.  81  Am. 
Bep.  543,  and  Stone  v.  New  Orleans  ft  N.  E.  B.  Co. 
116  a.  S.3S3,28L.ed.661. 

So  the  power  of  a  city  to  contract  with  a  gas 
<ronipeny  for  the  period  of  ten  years  und««r  Ohio 
Bev.  Stat.  §  2480.  is  upheld  In  Foster  v.  Findlay.  6 
Ohio  C  C.  455;  Toledo  v.  Northwestern  Ohio  Nat. 
Clsfl  Co.  6  Ohio  C.  C.  567;  Manhattan  Trust  Co.  r. 
Dayton.  50  Fed.  Rep.  827. 1617.  S.  A  pp.  588. 

And  an  ordinance  accepted  by  a  gas  company 
fijdog  the  maximum  price  of  gas  was  held  to  be  a 
contract  which  was  protected  against  an  attempt 
of  ttae  city  tc  reduce  the  price,  in  State,  St.  Louis, 
T.  Laclede  Gaslight  Co.  108  Mo.  472:  and  this  regu- 
latKni  of  the  price  of  gas  was  held  not  to  constitute 
such  a  police  governmental  power  that  it  could  not 
be  bartered  away. 

An  explicit  contract  with  certain  persons  grant- 
ing them  an  exclusiye  privilege  of  supplying  water 
«Dd  an  ^'unrestrained  right  to  establish  such  rates 
for  the  supply  of  water  to  private  persons  as  they 
may  deem  expedient,  provided  that  such  rates  be 
general,*^  is  upheld  as  valid  notwithstanding  a  sub- 
sequent adoption  of  a  constitution  and  subsequent 
legislation  under  It  providing  for  the  regulation  of 
water  rates.  Santa  Ana  Water  Co.  v.  San  Buena- 
reotura.  56  Fed.  Bep.  888.  And  a  corporation  which 
bad  succeeded  to  the  rights  of  the  original  parties 
to  the  contract  was  protected  In  It. 

A  change  of  the  tolls  to  be  charged  by  a  boom 
company  for  rafting  logs  was  sustained  in  Proprie- 
tora  of  Kachias  Boom  v.  Sullivan,  86  Me.  848;  but 
here  the  charter  of  the  company  expressly  reserved 
to  the  legislature  the  power  of  revision  or  altera- 
aion  of  the  tolls. 

JS3  L.  R.  A 


Id  several  cases  general  power  to  fix  tolls  given 
by  a  charter  has  been  held  to  constitute  an  irrev- 
ocable contract. 

Thus  express  power  Ui  the  charter  of  a  railroad 
company  to  demand  such  tolls  as  they  think  rea- 
sonable, provided  they  do  not  exceed  a  spedfled 
maximum,  was  held,  in  Philadelphia,  W.  ft  Bl  B.  Co. 
▼.  Bowers,  4  Houst.  (Bel.)  606,  to  Constitute  a  ooo- 
tract  which  could  not  be  changed  by  subsequent 
legislation,  if  there  was  no  reservation  of  power  to 
alter  the  charter. 

So,  a  provision  in  a  railroad  charter  that  the  oom- 
pany  may  from  time  to  time  fix,  regulate,  and  re- 
ceive ithe  toll  and  charges  to  be  received  was 
declared  to  create  a  valid  and  binding  contract 
which  cannot  be  impaired  by  subsequent  legisla- 
tion as  to  rates.  In  the  case  of  Farmers*  Loan,  eto. 
Co.  V.  Stone  (MisB.)  18  Cent.  L.  J.  4!78.  .  ' 

But  this  decision  was  reveised  by  the  Supreme 
Court  of  the  United  States  holding  that  such  a 
charter  provision  didnotconstitate  a  contract  but 
left  the  state  free  within  the  linniti  of  its  general 
authority  to  declare  what  shall  be  deemed  reason- 
able. Stone  V.  Farmers*  Loan  ft  T.  Co.  116  0 .  S.  807, 
28L.ed.  688. 

A  charter  giving  a  railroad  company  power  to 
adopt  such  tariff  of  charges  as  it  might  think 
proper  and  alter  and  change  the  same  at  pleasure 
wss  held  by  the  circuit  court  of  the  United  States, 
in  Illinois  a  &  Co.  v.  Stone,  20  Fed.  Bep.  468.  to 
constitute  a  contract  which  would  be  Impaired  by 
any  legislative  interference  with  its  rates.  The 
court  distinguished  the  case  ftom  those  arising  In 
Illinois,  Iowa,  and  Wisconsin  on  the  ground  that  In 
the  latter  states  the  Constitutions  reserved  the 
right  to  the  legislatures  to  fix  rates  of  charges  for 
transportation,  and  that  there  was  no  such  consti- 
tutional reeervation  of  power  In  Mississippi.  The 
court  also  held  that  the  state  was  attempting  to 
regulate  interstate  commerce  by  Its  attempted 
regulation  of  rates. 

But  tbis  decision  also  was  reversed  in  Stone  v. 
Illinois  C.  B,  Co.  116  U.  8. 847, 20  L.  ed.  66a 

So  a  statute  authorizing  a  board  of  directors  to 
establish  rates  of  toll  for  railroad  business  from 
time  to  time,  and  also  providing  that  the  company*a 
tolls  shall  not  be  repugnant  to  the  Constitution 
and  laws  of  the  state,  does  not  prevent  the  legisla- 
ture from  providing  for  the  ilxing  of  maximum 
rates  by  railroad  oommisBlonerB  on  the  ground  that 
the  former  statute  was  a  contract  the  obligation 
of  which  would  be  impaired  by  the  later  statute. 
Chicago,  B.  ft  Q.  B.  Co.  v.  Jones,  140  IlL  861^  24 1«. 
B.  A.  141, 4  Inters.  Com.  Bep.  688. 

The  exemption  of  railroad  rates  from  state  regu- 
lation by  virtue  of  a  charter  provision  must  ap- 
pear by  such  clear  and  unmistakable  language  that 
it  cannot  be  reasonably  construed  consistently  with 
the  reservation  of  the  power  by  the  state.  Georgia 
B.  ft  Bkir.  Co.  v.  Smith,  128  U.  8. 174, 82  L.  ed.  877. 

So,  a  charter  provision  giving  a  railroad  company 
power  to  charge  such  sums  for  transportation  of 
persons  and  property  as  shall  seem  desirable  or  it 
shall  deem  reasonable  does  not  preclude  the  author- 
ity of  the  legislature  to  provide  by  law  for  a  max- 
imum of  charges  that  it  may  lawfully  make.  Peik 
v.Chloagoft  N.W.B.Co.04U.S.164,24  L.ed.07; 
Chicago,  M.  ft  St.  P.  B.  Co.  y.  AcUey,  04  U«  8» 
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lal  generosity  alone  to  coiioede  it  tbat 
power. 

Private  property  devoted  to  pablic  use  be- 
comes clotbed  witb  a  public  interest  and  is 
subject  to  public  control. 

Lord  Hale,  De  Portibus  Maris,  7  Hargraves' 
Law  Tracts,  p.  76. 

While  the  rights  of  private  property  are 
sacredly  guarded  we  must  not  forget  that  the 
community  also  have  rights,  and  that  the  hap- 
piness and  wellbeing  of  every  citizen  depend 
on  their  faithful  preservation. 

Proprietors  of  Charles  River  Bridge  v.  Pro- 
prietors of  Warren  Bridge,  86  U.  8. 11  Pet.  547, 
9  L.  ed.  824. 

The  power  of  regulating  rates  is  a  part  of  the 
police  power  of  the  state. 

Ibid. 

All  powers  not  given  in  a  clear  and  unmis- 
takable manner  are  withheld. 

Com,  V.  Erie  A  N,  E.  B.  Co.  27  Pa.  839,  67 
Am.  Dec.  471 ;  Northtrestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659.  24  L.  ed.  1036;  New- 
ton V.  Mahoning  County  Comrs.  100  U.  S.  548, 
25  L.  ed.  710;  Railroad  Commission  Coms,  116 
U.  S.  325,  29 L.  ed.  642;  Qeorgia  R.  &  Bkg.  Co, 
V.  Smith,  70  Ga.  694,  128  U.  S.  174,  82  L.  ed. 
877. 

Even  were  it  an  inevitable  conclusion  that  the 
companies  in  question  would  suffer  materially 
by  the  enforcement  of  the  acts,  that  is  a  matter 


bevond  the  province  of  this  court  to  either  coo - 
sider  or  relieve.  In  other  words,  the  reasonable* 
ness  of  the  charges  prescril)ed  by  an  act  of 
regulation  is  a  matter  for  the  legislature  alone 
so  long  as  the  act  does  not  on  its  face  amount 
to  a  spoliation. 

Peik  V.  Chicago  A  N,  W.  B.  Co,  94  U.  8. 164, 
24  L.  ed.  97;  Buggies  v.  Illinois,  108  U.  8. 526, 
27  L.  ed.  812;  Batlroad  Commission  Cases,  11& 
U.  8.  810,  29  L.  ed.  638;  Dow  v.  Beidelman, 
125  U.  S.  691,  81  L.  ed.  844;  WeUman  v.  Chi- 
cago A  Q.  T,  B.  Co.  83  Mich.  592;  St.  Louis  dr 
8.  F,  B.  Co,  V.  QUI,  54  Ark.  101 ,  11  L.  R.  A. 
452. 


'9  J.,  delivered  the  opinion  of 

the  court: 

The  question  on  this  appeal  is  whether  or 
not  the  appellant  company  bad   a  contract 
with  the  state  entitling  it  to  collect  the  tolls- 
fixed  in  its  charter  of  1884,  in  spite  of  the 
legislative  act  of  1893.  fixing  uniform  rates 
for  all  turnpikes  in  the  state  and  which  are 
less  than  those  fixed  in  the  company's  char- 
ter.    To  the  suit  of  the  appellee  for  moneys 
collected  of  him  under  the  charter  rates.  In 
excess  of  the  rates  fixed  by  the  recent  general 
act,  the  company  answered,  relying  on  g$^  15* 
and  21  of  its  charter  as  showing  an  irrepeal- 
able  contract,  which  sections  are  as  follows : 

Sec.  15:  ''It  shall  be  lawful  for  the  presi- 


1T9,  84  L.  ed.  99;  Stone  v.  WIscodsId,  94  IT.  8. 181,  24 
L.  ed.  103,  Affirming  Piek  v.  Cbicafiro  &  N.  W.  R.  Co. 
8  Bias.  177. 

Likewise  where  a  grant  of  power  to  the  directors 
of  a  railroad  company  to  make  by-laws,  rules,  and 
regulations  for  the  management  of  its  affairs  is 
made  subjeot  to  the  laws  of  the  state.  It  does  not 
exempt  the  company  from  the  operation  of  laws 
subsequently  enacted  within  the  scope  of  legisla- 
tive power  for  the  regulation  of  the  business. 
Stone  V.  Farmers*  Loan  &  T.  Co.  116  U.  S.  307,  29  L. 
ed.  696:  Stone  v.  Illinois  C.  R.  Co.  stiura. 

So,  the  mere  general  provision  in  a  railroad  com- 
pany's charier  that  it  may  make  all  needful  rules, 
regulations,  and  by-laws  touching  the  rates  of  toll 
does  not  constitute  an  Irrepealable  contract  with 
the  company  that  it  shall  have  the  right  for  all 
future  time  to  prescribe  its  rates  of  toll  free  from 
legislative  control.  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minnesota  Railroad  &  W.  Commission,  184  U.  8. 418, 
88  L.  ed.  970,  8  Inters.  Com.  Rep.  209. 

Again,  the  power  of  legislative  regulation  of  rail- 
road rates  is  held  in  Ruggles  v.  Illinois,  108  U.  8. 
6SB6, 27  L.  ed.  812,  not  to  be  taken  away  by  a  charter 
provision  that  a  railroad  company  shall  have  power 
to  establish  by-laws,  rules,  and  regulations  such  as 
may  be  deemed  expedient  and  necessary,  provided 
they  are  not  repugnant  to  the  Constitution  and 
laws  of  the  United  ^States  or  of  the  state,  and  to 
establish  such  rates  of  toll  as  they  shall  by  their 
by-laws  determine.  It  is  held  that  such  by-laws 
must  not  be  repugnant  to  the  laws  of  the  state,  and 
the  establish ment  of  rates  by  such  by-laws  is  sub- 
ject to  the  legislative  power  to  regulate  them. 

A  charter  giving  a  railroad  company  the  exclu- 
sive right  of  transportation  over  its  railroad,  pro- 
vided the  charge  shall  not  exceed  a  sum  specified, 
doos  not  make  the  provision  as  to  races  a  contract. 
Georgia  R.  &  Bkg.  Co.  v.  Smith,  70  Ga.  694. 

Charter  power  to  demand  such  sums  as  the  cor- 
poration may  deem  reasonable  for  carrying  freight 
and  passengers,  provided  they  are  reasonable,  does 
not  preclude  the  legislature  from  afterwards  fix- 
ing the  maximum  of  charges,  even  if  there  Is  no 
reserved  power  to  alter  or  repeal  the  charter. 
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Laurel  Fork&  S.  H.  R.  Co.  v. West  Virginia  Transp^ 
Co.  26  W.  Va.  824. 

A  genera]  railroad  law  providing  tbat  a  company^ 
organized  under  it  may  charge  and  receive  such 
reasonable  rates  as  may  from  time  to  time  be  fixed 
by  the  company  or  prescribed  by  law  does  not  con- 
stitute any  contract  with  the  corporation  fixing  the- 
rates  of  charges  so  as  to  deprive  the  legislature  of 
the  power  to  regulate.  Minneapolis  Eastern  lU 
Co.  V.  Minnesota,  184  U.  S.  467, 33  L.  ed.  986, 3  Inters. 
Com.  Rep.  2224. 

An  implied  restriction  that  the  corporation  ia 
fixing  the  rates  of  toll  shall  make  them  reasonable* 
is  held  to  exist  in  a  charter  givmg  the  corporation 
power  to  fix  its  own  rates.  Therefore,  the  legisla- 
ture has  the  same  power  to  say  what  are  reasonable 
maximum  charges  as  if  the  charter  was  silent  on 
tbat  point.  Ruggles  v.  People,  91  IlL  866;  Illinois  C 
R.  Co.  v.  People,  95111. 813. 

So  the  contract  right  of  a  gas  company  by  its- 
charter  to  charge  and  collect  reasonable  rates  1» 
not  impaired  by  a  delegation  of  authority  to  the 
city  to  fix  reasonable  prices  for  gas.  Capital  City 
Gaslight  Co.  v.  Des  Moines,  7S  Fed.  Rep.  829. 

But  the  right  to  charge  a  reasonable  rate  for  all 
gas  furnished  by  a  corporation  chartered  with  the- 
right  to  manufacture  and  sell  gas  is  a  right  that  !»• 
implied  and  forms  part  of  the  charter  contract. 
New  Memphis  Gas  ft  L.  Co.  v.  Memphis,  72  Fed. 
Rep.  962. 

A  corporation  formed  under  a  general  law  de- 
claring that  it  may  have  power  to  collect  and  re- 
ceive such  tolls  or  freights  as  it  may  prescribe  hae- 
a  vested  and  contract  right  to  charge  a  reasonable 
compensation,  but  not  an  absolute  right  to  fix  its 
own  rates  and  fares.  The  legislature  may  limit  the 
same  to  what  is  reasonable  but  cannot  require  the 
corporation  to  accept  less  than  a  reasonable  com- 
pensation. Ex  parte  Roehler,  28  Fed.  Rep.  629;. 
Wells,  P.  &  Oo.v.  Oregon  R.  &  Nav.  Co.  8  Sawy.  600. 

An  ordinance  fixingthepriceof  gasto  becharge<i 
by  a  gas  company  was  held  void,  and  an  injunotfoo. 
against  its  enforcement  was  granted,  in  ClevelaD<ft 
Gaslight  ft  a  Co.  V.  Cleveland,  71  Fed  Rep.  610^ 
on  the  ground  that  there  was  an  Implied  char- 
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<)eiit  and  nutnager  .  .  .  to  collect  and  re- 
•ceive  of  and  irom  all  and  ev'ery  person  or 
persona  using  said  road  the  tolls  and  rates 
hereinafter  mentioned,  and  to  stop  any  person 
riding,  leading,  or  driving  any  horse,  etc., 
.  .  .  until  they  shall  have  paid  toll  agree- 
ably to  the  following  rates,  to  wit:  For 
«Tery  twenty  head  of  sheep,  hogs,  or  other 
small  stock,  six  and  a  fourth  cents,''  etc. 

Sec.  21 :  **  And  if  at  any  time  it  shall  ap- 
pear that  the  clear  income  and  profits  will  not 
yield  a  dividend  of  6  per  centum  per  annum 
on  the  capital  stock  so  expended  from  the 
time  of  investing  the  same,  that  it  shall  and 
may  be  lawful  for  the  president  and  man- 
a/^ers  to  increase  the  toll  herein  allowed,  so 
on  each  and  every  allowance  thereof,  as  will 
raise  the  dividenci  up  to  6  per  centum  per  an- 
num ;  and  if  at  any  time  it  shall  appear  by 
the  said  abstracts  that  the  said  income  and 
profits  will  yield  a  dividend  exceeding  12  per 
<xntum  per  annum,  then  the  .said  tolls  shall 
be  reduced  so  as  to  reduce  the  dividend  down 
to  12  per  centum  per  annum/'  These  are  the 
only  provisions  particularly  pleaded  in  the 
answer,  though  the  charter  is  referred  to  and 
made  part  of  the  pleading.  As  explanatory 
of  the  reference  to  certain  abstracts  in  the 
action  last  quoted,  it  is  proper  to  notice  §  20, 
which  reads  as  follows :  *^  That  the  president 
and  managers  shall,  at  least  once  in  every 
year  after  the  company  shall  be  organized, 
lay  before  the  general  assembly  of  the  com- 


monwealth of  Kentucky  during  their  session, 
an  abstract  of  their  accounts,  showing  the 
amount  of  their  capital  expended  in  prosecu- 
tion of  their  works  and  of  the  incomes  and 
profits,  arising  from  the  said  tolls  for  and 
during  the  said  respective  periods,  together 
with  an  abstract  account  of  the  costs  and 
charges  of  keeping  the  said  road  in  repair, 
and  all  other  contingent  costs  and  charges, 
and  such  other  general  information  respect- 
ing the  company  and  their  progress  as  they 
may  think  necessary  to  the  end  that  the  clear 
annual  income  and  profits  thereof  may  be  as- 
certained and  known." 

It  may  be  observed,  in  the  first  place,  that 
no  disclosures  are  made  in  the  answer  relative 
U>  these  yearly  abstracts  directed  to  be  made 
to  the  general  assembly ;  and  it  is  manifest 
that  if,  at  the  rates  of  toll  authorized  by  the 
charter,  a  dividend  of  exceeding  12  per  cen- 
tum per  annum  on  the  capital  stock  actually 
expended  in  the  investment,  clear  of  all  ex- 
penses, might  have  been  declared  upon  the 
showing  made  by  the  atwtracts,  a  reduction 
below  the  charter  rates  was  authorized,  even 
under  the  express  terms  of  the  alleged  con- 
tract. The  iud^rment,  therefore,  holding  the 
act  of  18U8  to  be  an  authorized  and  lawful 
interference  with  the  alleged  contract,  might 
be  affirmed  on  this  ground.  It  is  true  the  an- 
swer avers  that,  at  the  time  the  rates  were 
collected  of  appellee,  and  many  years  prior 
thereto,  the  dividends  of  defendant  were  less 


ter  rffftat  to  charirea  reasonable  price,  and  that  the 
orditianoe  fixed  the  price  below  what  was  reason- 
al>te  or  what  the  gas  oould  be  made  tor  without 


A  provMoD  of  a  railroad  charter  that  the  rates 
ehail  be  it  zed  by  the  directory  providing  tbey  do 
not  exceed  a  specified  maximum  was  beld  in  Ham- 
-ilton  T.  Keith,  6  Bush,  4fi6.  to  coostitute  a  contract 
-which  oould  not  be  constitutionally  changed  by 
sobsequeot  leg-fslatlon. 

But  overruliug  Hamilton  v.  Keitb,  a  Kentucky 
statute  regulating  the  tolls  to  be  charged  on 
briflBes  was  sustained  in  Gom.  v.  Covington  ft  C. 
Bridge  Co.  U  Ky.  L.  Rep.  88(1,  and  establishing  that 
«  charter  provision  of  the  bridge  company  that  its 
rates  might  be  fixed  by  its  directors  but  not  to  ex- 
ceed a  certain  amount  did  not  constitute  a  coo  tract. 
This  case  was  revened  by  the  Bupreme  Court  of 
the  United  States.  154  U.  8.  214, 88  L.  ed.  9B2,  on  the 
ground  that  the  bridge  traffic  was  Interstate  com- 
merce and  beyond  the  power  of  the  state  to  regu' 
iate.  But  the  decision  on  the  question  of  tbe  con- 
tract riirht  was  not  touched  by  the  Federal  court. 
The  doctrine  of  that  case  is  now  affirmed  in  Wcr- 

CHXSTBB  A  L.  TTRNP.  BOAD  CO.  V.  CBOXTON. 

So,  another  Kentucky  case  also  decides  that  a 
Statute  amending  tbe  cbarrer  of  a  turnpike  com- 
pany and  changing  its  rates  of  toll  does  not  consti- 
tute a  contract  with  the  company,  so  as  to  prevent 
njbeequent  changes  of  the  rates.  Covington  &  L. 
Tump.  Road  Co.  v.  Sanford,  18  Ky.  L.  Rep.  689. 

A  proriaion  that  a  plank-road  company  may  col- 
lect tbe  same  tolls  and  enjoy  the  same  privileges 
granted  toother  companies  by  general  law  does 
not  fix  the  company*s  rates  according  to  the  gen- 
eral law  as  it  then  exists,  but  makes  it  subject  to 
ohangee  thereof  which  apply  to  other  companies. 
Bnell  V.  Chicago,  183  lU.  413,  8  L.  R.  A.  858. 

A  statute  regulating  the  rates  of  a  railroad  com- 
pany ifl  within  the  reserve  power  to  alter  its  char- 
ier. Capital  City  Gaslight  Co.  v.  Des  Moines,  72 
Fed.  Rep.  829;  American  Coal  Co.  v.  Consolidation 
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Coal  Co.  46  Md.l5:  Shields  v.  State, »  Ohio  St  86, 
Affirmed  96  U.  8.  319, 24  L.  ed.  857:  St.  Louis  &  S.  F. 
R.  Co.  V.  Ryan.  56  Ark.  245. 

Where  the  charter  of  a  railroad  company  em- 
powers it  to  exact  tolls  at  its  discretion,  an  act  of 
the  legislature  restricting  the  rates  that  may  be 
taken  is  an  alteration  of  the  charter  within  the 
scope  of  a  reserved  power  to  alter  or  repeal.  Atty. 
Gen.  V.  Chlcaao  ft  N.  W.  R.  Co.  35  Wis.  425. 

A  statute  empowering  city  councils  to  regulate 
the  price  to  be  charged  for  gas  may  constitute  a 
valid  exercise  of  the  power  to  alter  the  chHrter  of 
a  gas  company.  State,  Atty.  Gen.,  v.  dndnoati 
Gaslight  ft  C.  Co.  18  Ohio  St.  262. 

The  provision  in  the  California  act  of  1868  for  the 
determination  of  water  rates  by  a  commission  does 
not  constitute  a  contract  with  a  corporation 
formed  under  that  statute  which  will  be  impaired 
by  enforcing  the  provision  in  the  state  Constitu- 
tion of  1879  giving  the  board  of  supervisors  power 
to  flic  such  rates.  Spring  Valley  Wacerworks  v. 
Bartlett,  8  Sawy.  566;  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  847.  28  L.  ed.  173. 

A  statute  imposing  severe  penalties  for  exceed- 
ing the  charter  rates  does  not  violate  the  contract 
of  a  railroad  charter.  Camden  ft  A.  B.  ft  Transt^ 
Co.  v.Brigg8,22N.  J.  L.  083. 

English  cases  have  for  tbe  most  part  been  disre- 
garded m  this  note  since  the  power  of  Parliament 
to  legislate  on  any  question  is  not  questioned  by 
English  courts. 

On  the  question,  when  rates  fixed  by  penal  stat- 
ute are  sufficiently  definite  and  certain,  see  Louis- 
ville ft  N.  R.  Co.  V.  Com.  (Ky.)  post.  209,  and  note. 

The  statutory  regulation  of  the  rate  to  be  paid 
for  the  use  of  money  Is  a  striking  and  extreme 
illustration  of  the  exercise  of  legislative  power  to 
fix  prices.  But  the  power  to  do  this,  while  often 
declared  to  be  exceptional,  and  sometimes  de- 
clared unjustifiable  in  principle,  is  no  longer  ques- 
tioned, B.  A.  B. 
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than  5  per  ceDtum  of  its  capital  stock :  but 
this  is  quite  a  di£Ferent  thing  from  saying  tliat 
the  annual  dividends  were  less  than  5  percent- 
urn  per  annum  on  the  capital  stock  actually 
expended  in  the  construction  and  maintenance 
of  the  road.  The  importance,  however,  of 
the 'chief  question  involved  demands  its  set- 
tlement without  regard  to  this  defective  state- 
ment of  the  defense,  and  we  shall  consider 
briefly  the  reasons  urged  by  counsel  against 
the  correctness  of  the  judgment  below  The 
question  in.  Do  the  provisions  of  the  charter 
evidence  an  irrevocable  contract  between  the 
state  and  the  corporation?  We  have  here  a 
private  corporation,  and  the  law  would  or- 
dinarily denominate  its  charter  a  contract, 
within  the  meaning  of  the  Federal  Constitu- 
tion between  the  state  and  the  corporation : 
and  anv  alteration  or  modification  impairing 
it  would  be  repugnant  to  both  state  and  Fed- 
eral Constitutions.  Ordinarilv,  to  authorize 
iuch  alteration,  there  must  be  an  express 
reservation  of  power  to  make  it.  But  the 
property  of  the  corporation,  in  this  instance, 
is  affected  with  a  public  use.  Its  corporate 
nature  is  essentially  public,  and  the  rule  is 
that  the  charters  of'siich  corporations  are  not 
protected  from  legislative  interference,  un- 
less, in  unmistakably  clear  language,  the 
state  has  indicated  a  deliberate  purpose  not  to 
interfere  for  all  time  to  come.  In  the  case  of 
private  corporations,  the  reservation,  if  avail- 
able, must  be  expressed  in  the  charter ;  in  the 
case  of  public  corporations,  or  those  essen- 
tially public,  the  reservation  is  understood, 
unless  negatived  in  express  words  or  bv  nec- 
essary implication.  As  said  in  Delatoare 
Bailroad  Taoi  Catie,  45  U.  8.  18  Wall.  225. 
21  L.  ed.  894:  **The  established  rule  of  con- 
struction in  such  cases  is  that  rights,  priv- 
ileges, and  immunities  not  expressly  granted 
are  reserved."  And  the  language  of  a  com- 
pany's charter,  requiring  it  ^to  pay  annually 
into  the  treasury  of  the  state  a  tax  of  one 
quarter  of  1  per  cent  upon  its  capital  stock" 
was  held  not  to  evince  an  intention  on  the 
part  of  the  state  to  surrender  its  reserved 
power  to  impose,  subsequently,  a  further  or 
different  tax.  In  Stone  v.  Farmers*  Loan  d 
T,  Co,  116  U.  8.  825,  29  L.  ed.  642.  the  lan- 
guage involved  was :  **  That  it  shall  be  law- 
ful for  the  company  hereby  incorporated  from 
time  to  time  to  fix,  regulate,  ana  receive  the 
toll  and  charges  by  them  to  be  received  for 
transportation  of  persons  or  property  on  their 
railroad, "  etc.  The  contention  was  that  "  the 
state  granted  to  the  company,  for  the  full 
term  of  its  corporate  existence, — that  is  to 
sdy,  forever, — the  right  of  managing  its  own 
affairs  and  regulating  its  charges.  .  .  . 
free  of  all  legislative  control."  The  claim 
was  denied  in  an  elaborate  opinion,  citing 
numerous  decisions  of  that  court  on  the  sub- 
ject which  need  not  be  referred  to  here. 

It  is  true,  as  noted  by  counsel,  that  the 
court,  in  the  case  last  cited,  said  that  the 
power  granted  was  limited  by  the  rule  of 
the  common  law,  which  required  all  charges 
to  be  reasonable,  and  that  what  shall  be 
deemed  reasonable  in  law  was  nowhere  indi- 
cated :  that  no  rate  was  specified,  nor  any 
limit  set.  And  it  is  also  true  that  the  state, 
in  the  case  at  hand,  did  indicate  what  would 
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be  reasonable,  and  did  set  a  limit:  bat  we 
cannot  agree  with  counsel  that  thereby  noth- 
ing was  left  for  future  determination  by  the 
legislature.    The  determination  bv  the  state- 
that,  for  to-day,  or  for  an  indefinite  time  in 
the  future,  the  charge  of  6^  cents  for  every 
twenty  head  of  sheep  driven   through  the 
gates  of  the  company  would  be  a  reasonable 
charge,  is  not  a  final  settlement  or  determina- 
tion of  what  may  be  reasonable  sixty  year» 
hence.     And  the  exercise,  once,  by  the  state, 
of  the  right  to  fix  the  rate  at  what  was  them 
deemed  reasonable  is  not,  in  itself,  exhaus- 
tive of  this  power.     Admittedly,  if  the  rate 
fixed   is  reasonable  the  legislature  will  so 
declare:  but  what  is  reserved?     What  is  ic- 
tfaat  the  public  is  interested  in  resenriiig?^ 
Manifestly,  that  the  rate  should  continue  rea- 
sonable, and  what  was  to  be  deemed  reason- 
able in  the  'future  the  legislature  was  to  de- 
cide, whenever  it  chose  to  act,  just  as  it; 
exercised  .the  right  in  the  first  instance.     It 
is  precisely  as  if,  in  front  of  the  company '» 
charter,  the  state  had  written :    **  I  grant  you 
the  right  to  charge  certain  fixed  rates,  and 
these  mav  be  increased  or  diminishcMl  withiiv 
certain  limits,  according  as  you  make  6  or  1^ 
per  centum  per  annum  on   the  capital  in- 
vested.   These  rates  and  the  profits  are  rea> 
sonable,  but  I  go  no  further.    I  do  not  say  I 
shall  always  regard   them  as  reasonable.     L 
reserve,  as  I  do  not  expressly  barter  awav, 
the  power  to  provide  reasonable  rates  for  the 
traveling  public  of  the  future. "    If  the  state 
had  meant  otherwise,  it  would  have  said  that- 
the  rates  as  fixed  herein  shall  remain  un- 
changed forever;  and,  to  sustain  appellant'* 
contention,  these  important  words  must  be 
interpolated  into  the  charter.    And  this  i& 
true,  not  only  with  reference  to  the  special 
rates  of  toll  fixed,  but  to  the  specified  mini- 
mum and  maximum  rates  of  interest  as  well. 
The  fixing  of  the  tolls  and  the  rates  of  in- 
terest allowable  was  but  an  expression  of  the 
legislative  will  that  such  tolls  and  such  rate, 
of  interest  were  for  the  time  being  reasonable 
and  lawful ;  and  there  is  no  promise,  ex- 
pressed or  implied,  that  further  and  future 
regulations  are  finally  abandoned  by  the  state. 
In  the  Stone  Case,  116  U.  S.  307.  29  L.  ed. 
686,  are  cited  cases  where  the  character  of  the 
language  used  imported  a  contract.    Thus, 
in  Sordon  v.  Appeal  Tax  Ct.  44  U.  8.  8  How. 
188,  11  L.  ed.  529,  the  statute  was:    ''That 
upon  any  of  the  banks  in  this  state  comply- 
ing with  the  conditions  of  tiiis  act,  the  faitK 
of  the  state  is  hereby,  pledged  not  to  impose 
any  further  tax  or  bonus  on  the  said  banka 
during   the  continuation   of   their  charters 
under' this  act."    Language  equally  strong: 
and  explicit  was  used  in  the  case  of  Pigttt9> 
Brancli  of  State  Bank  v.  Knoop,  67  U.  8.   1(> 
How.  369,  14  L.  ed.  911 ;  Proprietors  of  Bridffes 
V.  Eoboken  Land  d  Imp.  Go.  68  IT.  8.  1  Wall. 
116,  17  L.  ed.  571,  and  in  Hi*nie  of  the  Friend- 
Uss  V.  Bouse,  75  U.  S.  8  Wall.  430,  19  L.  ed. 
495,  to  indicate  that  the  state  meant  to  pre- 
clude itself  forever  after  from  legislative  in- 
terference with  rights  and  privileges  granted. 
We  are  convinced  that  the  general  assembly 
intended,  by  the  charter  in  question  here, 
merely  to  indicate  the  rates  of  toll  then  sup- 
posed to  be  reasonable,  and  to  provide  for  & 
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like  XMuoDable  profit  in  the  way  of  interest, 
without  inteDdlng  to  abandon  forever  its 
power  to  exercise  control  over  and  limit  the 
rates  of  toll  and  the  profits  of  the  company 
in  the  fature. 

The  doctrine  that  the  state  reserved  to  it- 
self its  governmental  functions  and  powers 
of  further  regulating  the  property  ana  fran- 
chise of  corporations  created  by  it,  when  the 
pablic  were  affected,  was  announced  as  early 
as  in  1880  in  the  case  of  Pratidenee  Bank  v. 
BHUngt,  29  U.  S.  4  Pet.  514,  7  L.  ed.  989, 
and  we  have  no  reason  to  believe  that  the 
representatives  of  the  state  contracted  in  ig- 
norance of  this  principle.  In  Georgia  JEL  db 
Bkg,  Oa,  ▼.  Smith,  128  U.  8.  174,  82  L.  ed. 
377,  tlie  language  of  the  charter,  adopted  in 
1838,  was  ''that  the  charge  of  transportation 
or  conveyance  shall  not  exceed  ($0  cents  per 
hundred  pounds  on  heavy  articles,  and  10 
cents  per  cubic  foot,  on  articles  of  measure- 
ment, for  every  100  miles;  and  0  cents  per 
mile  for  every  passenirer."  The  Supreme 
Court,  by  Mr.  Justice  Field,  upheld  the  leg- 
islative act  of  1879,  empowering  commission- 
ers to  fix  the  rates  of  transportation  at  less 
than  this  maximum  of  rates  authorized  by  the 
charter,  and,  in  the  course  of  a  thorough  re- 
view of  the  question,  said :  **  It  [the  charter] 
contains  no  stipulation,  nor  is  any  implied, 
u  to  any  future  action  of  the  legislature. 
...  It  would  reauire  much  clearer  lan- 
guage than  this  to  Justify  us  in  holding  that, 
ootwitbstanding  any  altered  conditions  of  the 


country  in  the  future,  the  legislature  had,  iia 
1833,  contracted  that  the  company  might,  for 
all  time,  charge  rates  for  transportation  of 
persons  and  property  over  its  line  up  to  the> 
limits  there  designated.     We  have  considered 
the  question  without  reference  to  the  case  of 
Cam.  V.   Qmtigtan  d  C.  Bridge  Co,  14  Kv. 
L.  Rep.  836,  the  principles  or  which  are  in 
fact  conclusive  of  this  case.    That  case  waa 
reversed  by  the  Supreme  Court  (154  U.  S. 
204,  38  L.  ed.  962),  because  a  regulation  of 
the  tolls  on  the  bridge  spanning  the  Ohio 
river  was  held  to  affect  interstate  commerce. 
It  was  not  deemed  necessary  by  that  court  to 
discuss  the  contract  features  involved;  but, 
whether  we  regard  the  opinion  of  this  court 
in  that  case  as  an  authoritative  precedent,  or 
merely  as  an  argument,  it  is  this  court's  latest 
expression  of  opinion  on  the  subject  involved, 
and  we  now  approve  and  follow  it. 
The  suggestion  that  the  corporation  is  de- 

f^rived  of  its  property  without  due  process  of 
aw  is  easily  disposed  of.  No  intimation  ia 
given  in  the  answer  of  the  companv  as  to  what 
effect  the  proposed  reduction  oi  rates  will 
have  on  the  dividends  or  propertv  of  the  com- 
pany. Manifestly,  it  does  not  follow  that  a. 
reduction  of  rates  will  cause  a  reduction  of 
dividends.  It  may  increase  them.  But,  if 
we  concede  that  the  earnings  will  be  de- 
creased, we  are  not  told  to  whst  extent  tho 
decrease  may  go.  We  cannot  assume  it  will 
amount  to  confiscation. 
The  judgment  below  is  affirmed* 
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1*  He^fleet  to  i^To  sifiiaJa  of  » trftln  mX 
i  ■  o—lniiB.  whloh  by  fiev.  Stat.  1808, 1 1602,  will 
render  a  railroad  company  liable  for  a  ooIUaion 
to  which  snob  neirlect  oontrlbutea,  need  not  be 
the  proximate  oanse  of  the  Injury  in  order  to 
\Vb  tooh  liability. 


S.  Fmllvre  to  ifiwe  wAgnaJm  eoatributes 
to  Ma  ii^nxT  resnltinff  from  a  oollislon  wi^  a 
ndlroad  train  at  a  oroflilbflr,  witbin  the  meanioflr 
of  Bev.  Stat.  18B8, 1  HNS,  when  sooh  neffleot  has 
any  share  or  affenoy  in  bringinff  about  the  dls- 
■ater,  althongrh  it  was  not  the  effiolent  oanse 
thereof  and  snob  injury  mtffht  have  oconned  if 
the  slgnalB  had  been  irlven. 

8«  Tli«  meaning  of  the  word  ''eontrib- 
Qted**  need  not  be  explained  by  the  oourt  to 
the  Jury  in  the  absence  of  any  request  therefor. 

(July  U 1806.) 


APPEAL  by  defendant  from  a  Ipdgment 
of  the  Common  Pleas  Circuit  Court  for 
Chi^leston  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  resulting  in  death  and  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed, 

The  facts  are  stated  in  the  charge  by  Judge 
Aldrich  to  the  jury,  which  was  as  follows: 

**This  is  an  action  brought  by  the  plaintiff, 
Mrs.  Caroline  A.  Wragge,  as  administratrix 
of  the  estate  of  Henry  11.  Wragge,  deceased, 
against  the  South  Carolina  ft  Georgia  Rail* 
road  Company,  to  recover  the  sum  of  $80,- 
000.  It  is  my  duty  to  construe  the  pleadi ngs, 
and  to  inform  vou  as  to  the  issues  before  the 
court,  and  pernaps  I  can  best  explain  them 
by  saying  to  you  in  brief  language  that,  some 
years  back,  an  injury  which  resulted  in  the 
death  of  a  person,  or  the  cause  of  action  re- 
sulting therefrom,  died  with  the  person. 
This  sute— I  think  it  was  in  1850— adopted 
the  English  statute,  which  allowed  the  ex- 
ecutor or  administrator  of  the  person  who 
was  killed  through  the  negligence  of  any  per- 


N OZB.~For  the  question  at  what  railway  cross- 
ings sivnala  of  trains  are  required,  see  note  to  San- 
bom  ▼.  Detroit,  B.  C.  Jfc  A.  R.  Ck>.  (lUcb.)  16  L.  B.  A. 
119;  also  Beynolds  v.  Great  Northern  B.  Co.  (C.  C. 
ApiK.  8th  a) »  L.  R.  A.  08& 

As  to  the  question  for  whose  benefit  suob  signals 
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are  required,  see  note  to  Lonergan  ▼.  Illlnoia  C.  R. 
Co.  (Iowa)  17  L.  B.  A.  SM. 

For  the  givinir  of  tuoh  sijrnals  as  the  measure  of 
trainmeD^s  duty  at  croMings,  see  note  to  New  York* 
L.  K  *  W.  B.  Co.  V.  Leamon  (N.  J.)  IB  L.  U.  A. ««. 
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'8on  or  corporation  to  bring  an  action  for  tbe 
benefit  of  tbe  wife  and  children,  based  upon 
the  killing  of  the  husband.  The  act  to  which 
I  refer  says  that  such  administrator  may  bring 
^n  action  for  the  benefit  of  the  heirs  at  law 
or  distributees  of  the  person  wliose  death  has 
boon  so  caused  as  may  be  dependent  on  him 
for  support.  Mrs.  Wragge,  it  is  admitted 
liere,  is  the  administratrix  of  the  estate  of  her 
Iftte  husband,  Henry  H.  Wrappe,  who,  it  is 
admitted,  is  dead  :  and  that  his  death  was  oc- 
rnsioned  by  a  collision  with  a  railroad  engine 
and  cars  of  the  defendant  company;  so  that 
the  next  inquiry  to  which  I  will  invite  your 
attention  is  as  to  the  complaint. 

"The  complaint  alleges,  after  stating  that 
Mrs.  Wragfife  is  the  administratrix  of  her  de- 
ceased husband,  and,  after  setting  out  the 
names  of  his  wife  and  children,  and  their 
Ages,  and  that  the  action  is  brought  for  their 
benefit,  goes  on  to  say :  'That  a  public  road 
and  way  leads  from  the  Atlantic  Phosphate 
Works  over  and  across  the  track  of  the  de- 
fendant to  the  Meeting  street  road,  in  the 
county  and  stat^  aforesaid  :  that  on  the  after- 
noon of  the  14th  day  of  February,  Henry  H. 
Wragge,  the  plaintiff's  intestate,  was  travel- 
ing in  a  vehicle  drawn  by  one  horse  along 
the  aforesaid  road  and  way  from  the  Atlantic 
Phosphate  Works  to  the  aforesaid  Meeting 
street  road^  which  said  road  and  way  crosses 
the  railroad  of  the  defendant  at  a  certain 
place  known  as  ''Atlantic  Crossing,"  and  as 
the  said  Henry  H.  Wragge  had  reached 
said  crossing  the  defendant  carelessly,  negli- 
;gently,  and  recklessly  caused  one  of  its  loco- 
motives, with  a  train  of  cars  attached  thereto, 
to  approach  said  crossing  at  a  very  high  rate 
•of  speed,  and  then  and  there  to  pass  rapidly 
•over  the  track  of  the  said  railroad,  and  neg- 
ligently, carelessly,  and  recklessly  omitted, 
while  so  approaching  said  crossing,  to  give 
any  signal  by  ringing  a  bell  or  sounding  a 
steam  whistle  of  said  looomotive,  as  required 
l)y  law,  bv  reason,  whereof  the  aforesaid 
Henry  H.  Wragge  was  unaware  of  the  ap- 
proach of  the  said  locomotive  and  train  of  cars 
attached  thereto ;  that  by  reason  of  the  afore- 
said npfirligence  of  the  defendant,  and  while 
the  said  Henry  H.  Wragge  was  lawfully 
upon  and  passine  over  said  crossing,  said  lo- 
comotive struck  the  said  Henry  H.  Wragge, 
whereby  he  was  so  seriously  injured  that  he 
soon  thereafter  died ;  that  the  said  Caroline 
A.  Wragge,  Daisy  Estelle  Wragge,  James 
H.  Wraege,  and  Thomas  H.  Wragge,  for  the 
benefit  of  whom  this  action  is  brought,  are  the 
widow  and  children  of  the  deceased,  respec- 
tively, and  were  entirely  dependent  upon  him 
for  their  subsistence,  and  sustained  by  his 
death  great  pecuniary  injury  and  damage,  viz. 
$30,000;  wherefore  tbe  plaintiff  prays  judg- 
ment against  the  defendant  for  the  sum  of 
$30, 000.  and  for  her  costs  and  disbursements. ' 
I  charge  you  that  under  that  complaint  the 
«ause  of  action  set  out  there  is  for  the  alleged 
killing  of  Mr.  Wragge  at  the  place  or  way 
or  road  mentioned  in  the  complaint. 

''Negligence  is  a  mixed  question  of  law 
and  fact,  and  where  one  sues  another  for  neg- 
ligence it  is  incumbent  upon  the  pleader  to 
set  out  the  facts  upon  which  he  bases  his  ac- 
tion ;  and  in  this  connection  it  is  necessary 
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to  refer  to  §g  1685  and  1692  of  the  Re- 
vised Statutes  of  1803,  as  bearing  directly 
upon  this  case.  Section  1685  provides,  'tliat 
a  bell  of  at  least  80  pounds  weight  and  a 
steam  whistle  shall  be  placed  on  each  loco- 
motive engine,  and  the  bell  shall  be  run^  or 
the  whistle  sounded  by  the  engineer  or  fire- 
man at  a  distance  of  at  least  500  yards  from 
the  place  where  the  railroad  crosses  any  pub- 
lic highway  or  street  or  traveled  place,  and 
be  kept  ringing  or  whistling  until  the  enfirine 
has  crossed  such  highway  or  street  or  traveled 
place,  and  if  the  engine  or  cars  shall  be  at  a 
stand  still  within  a  less  distance  than  100 
rods  of  such  crossing  the  bell  shall  be  rung 
or  the  whistle  sounded  for  at  least  30  secnuds 
before  the  engine  shall  be  moved,  and  shall 
be  kept  ringing  or  sounding  until  the  engine 
shall  have  crossed  such  a  public  highway  or 
street  or  traveled  place. '  Now,  the  next  sec- 
tion (1692)  says:  'If  the  person  is  injured 
in  his  personal  property  by  collision  with  an 
engine  or  cars  of  a  railroad  corporation  at  a 
crossing,  and  it  appears  that  the  corporation 
neglected  to  give  the  signals  required  by  this 
article,  and  that  such  neglect  contributed  to 
the  injury,  the  corporation  shall  be  liable  for 
all  daii.ages  caused  by  the  collision,  or  to  a 
fine  recoverable  by  indictment,  unless  it  is 
shown  that  in  addition  to  the  mere  want  of 
ordinary  care  the  person  injured,  or  tbe  per- 
son having  charge  of  his  person  or  property 
was  at  the  time  of  the  collision  guilty  of 
gross  or  wilful  negligence,  or  was  acting  in 
violation  of  law,  and  that  such  gross  or  wil- 
ful negligence  or  unlawful  act  contributed  to 
the  injury. '  Now,  in  passing,  I  would  refer 
to  a  remark  appearing  in  an  opinion  of  the 
supreme  court  in  the  case  of  KaminiUky  ▼. 
Ifortfieastern  IL  Co.  25  S.  C.  64,  which  saya: 
'We  do  not,  however,  consider  that  by  the 
aforesaid  provision  the  main  object  of  the 
leff  islature  was  to  make  a  change  in  the  law  of 
evidence,  but  to  induce  compliance  with  the 
previous  requirement  as  to  signals.  The  rule 
of  evidence  as  to  negligence  was  made  to 
apply  only  in  case  of  failure  to  give  the  re- 
quired signals,  and  it  is  manifest  that  the  par- 
pose  was  to  give  an  additional  sanction  to  the 
provision  requiring  the  signals  to  be  given. ' 
Now,  in  connection  with  the  law,  I  had  bet- 
ter take  up  the  requests  to  charge.  The  de- 
fendant has  put  in  an  answer  denying  the  al- 
legations of  the  complaint,  and  as  a  furtl^r 
defense  alleges  that  an  accident  would  not 
have  happened  but  for  the  gross  negligence 
of  the  plaintiff.  The  law  requires  me  to  pasc. 
upon  these  requests  to  charge,  and,  as  tbej 
are  very  numerous,  I  shall  pass  upon  them, 
and  instruct  you  as  to  the  general  law. 

"The  first  request  of  the  plaintiff  is  as  fol- 
lows: 'By  the  statute  law  of  this  state  a 
railroad  company  is  required  to  have  a  bell 
of  at  least  30  pounds  weight  and  a  steam 
whistle  placed  on  each  locomotive  engine, 
and  such  bell  shall  be  rung  or  such  whistle 
sounded  by  the  engineer  or  fireman  at  the 
distance  of  at  least  500  yards  from  the  place 
where  the  railroad  crosses  any  public  high- 
way or  street  or  traveled  place,  and  be  kept 
ringing  or  whistling  until  the  engine  has 
crossed  such  highway  or  street  or  traveled 
place  *    That  is  correct,  and  I  so  charge  yon. 
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"Now,  the  defendant's  request  bearing 
upon  the  same  subject  is  defendant's  flret  re~ 
quest:  'That  this  action  is  brought  by  ttie 
administrator  of  tbe  deceased  against  tbe  rail- 
road company  under  the  provisions  of  ^§  1685 
and  1692  of  the  Revised  Statutes  of  1893.  be- 
inir  respectively  g§  1488  and  1529  of  the  Gen- 
eral Statutes  of  1883. '    That  is  correct. 

**  Now,  the  second  request  of  the  defendant 
is  as  f ol  lows :  '  That  §  1685  re()uf res  the  ring- 
ing of  a  bell  of  80  pounds  weight,  or  blow- 
ing of  a  whistle  by  the  engineer  or  fireman 
of  a  locomotive  engine  at  least  500  yards  from 
any  crossing  of  a  public  road  by  a  railroad 
tract,  and  that  the  bell  should  be  kept  ring- 
ing  or  the  whistle  blowing  until  the  locomo- 
tive passes  the  crossing. '  That  is  correct, 
and  I  so  charge  you. 

"^The  second  request  of  the  plaintllf  is  as 
follows !  '  If  the  testimony  satisfies  you  that 
Henry  H.  Wragge  was  injured  in  his  person 
by  collision  with  the  engine  or  cars  of  the 
defendant  at  the  crossing  in  question,  and 
that  such  crossing  was  a  public  highway  or 
street  or  traveled  place,  and  it  appears  that 
the  corporation  neglected  to  give  the  signals 
requir^  by  §  1685  of  Revised  Statutes,  and 
that  such  neglect  contributed  to  the  injury, 
tbe  defendant  corporation  is  liable  for  all 
damages  caused  bv  the  collision,  unless  it  is 
«hown  that,  in  addition  to  a  mere  want  of 
ordinary  care,  the  person  injured  was  at  the 
time  of  the  collision  guilty  of  gross  or  wil- 
ful negligence,  or  was  acting  in  violation 
of  the  law,  and  that  such  gross  or  wilful 
negligence  or  unlawful  act  contributed  to 
the  injury.'  That  is  correct.  The  plaintiff 
alleges  that  the  injury  occurred  at  a  public 
road  and  way«  and  the  plaintiff  must  prove 
bis  case  as  stated  in  his  complaint.  I  shall 
go  back  presently  to  that  question  of  public 
road  or  way. 

*'The  third  request  of  the  defendant  is  as 
follows:  'That  g  1692  makes  any  railroad 
company  neglecting  to  give  the  signals  re- 
quired by  the  statute  liable  in  damages  for 
any  injury  to  any  person  at  the  crossing  of 
a  public  road,  provided  that  failure  to  give 
such  signals  was  a  proximate  cause  of  the 
injury.'  That  request  I  shall  have  to  mod- 
ify by  changing  the  word  'proximate,'  so  as 
to  make  it  read,  'that  such  failure  to  ring  a 
bell,  etc.,  contributed  to  the  injury.* 

"Now,  the  plaintiff's  third  request  is  as 
follows :  'If  you  believe  that  the  road  along 
which  deceased  was  traveling  was  a  public 
road,  or  traveled  place,  and  that  he  was  neg- 
ligently killed  by  the  defendant  where  such 
road  or  traveled  place  is  crossed  bv  the  de- 
fendant's railroad,  then  the  proof  or  contrib- 
utory negli(renoe  on  his  part,  in  order  to 
have  tbe  effect  of  dispensing  the  law  and 
absolving  the  defendant  from  all  liability, 
is  required  to  be  clear  and  convincing.  It 
is  not  to  he  assumed  that  a  man  in  his  senses 
will  heedlessly  imperil  his  own  life. '  That 
is  correct.  It  is  taken  literally  from  the  de- 
cision of  the  supreme  court.  Just  here  I  will 
tell  yoa  what  is  the  meaning  of  negligence. 
In  Anneker  v.  South  Carolina  R.  Go,  20  S. 
€.  232,  the  supreme  court  has  defined  negli- 
gence as  follows:  'Nes^ligence  is  the  fail- 
ure to  do  what  a  reasonable  and  prudent  per- 
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son  would  ordinarily  nave  done  under  the 
circumstances  of  the  situition,  or  doing  what 
such  a  person  under  the  existing  circum- 
stances would  not  have  done.  The  essence 
of  the  fault  mav  lie  in  the  omission  or  com- 
mission. The  duty  is  dictated  and  measured 
by  the  exigencies  of  the  occasion. '  The  stat- 
ute uses  the  word  'gross'  negligence.  Gross 
negligence  is  the  absence  of  that  kind  of  care 
which  even  a  careless  and  indifferent  person 
would  be  expected  to  exercise  under  the  ex- 
isting circumstances. 

"The  fourth  request  of  the  defendant  is  aa 
follows :  'That  the  plaintiff  cannot  recover 
in  this  action  for  any  other  negligence  than 
the  failure  to  give  the  statutory  signals ;  and, 
even  if  the  jury  find  from  the  evidence  that 
the  railroad  company  was  negligent  in  other 
respects,  they  would  not  be  justified  in  find- 
ing a  verdict  against  tbe  company.'  That 
I  charge  you  as  correct,  because  that  is  the 
allejgation  set  out  in  the  complaint. 

"The  fourth  request  of  the  plaintiff  is  as 
follows:  'Culpable  negligence,  which  con- 
tributed to  the  injury,  must  always  defeat 
the  action,  but  ^he  nature  of  the  primary 
wrong  has  much  to  do  with  the  judgment, 
wliether  or  not  the  alleged  contributory  fault 
was  blameworthy.  If  it  was  of  a  negative 
character,  such  as  lack  of  vigilance,  and  was 
itself  caused,  or  would  not  have  existed,  or 
no  injury  would  have  resulted  from  it  but 
for  the  primary  wrong,  it  is  not  in  law  to 
be  charged  to  the  injured  one,  but  to  the 
criminal  wrongdoer. '  That  is  copied  from 
the  supreme- court  decision,  and  I  so  charge 
you. 

"The  fifth  request  of  the  plaintiff  is  as 
follows:  'A  man  approaching  a  railroad  at 
a  public  highway,  street,  or  traveled  place 
has  a  right  to  rely  upon  the  railroad's  giv- 
ing the  signals  required  by  the  statute  for 
that  place.  I  bo  cliarge  you,  and  in  connec- 
tion with  that  I  charge  you  the  twelfth  re- 
quest of  the  defendant,  which  is  as  follows: 
That  it  is  the  duty  of  the  person  approach- 
ing a  railroad  crossing  to  use  his  senses  of 
sight  and  hearing  in  order  to  protect  himself 
from  the  danger  of  a  collision.'  Those  two 
requests  I  have  charged  together  because  a 
man  may  rely  upon  the  railroad  train  giving 
the  signals  required  by  law  at  that  place, 
and  it  Is  also  the  duty  of  the  person  approach- 
ing the  crossing  to  use  his  senses  of  sight 
and  hearing  in  order  to  protect  himself  from 
injury,  and  to  listen  for  the  signals  the  rail* 
road  company  is  required  to  give. 

"Now,  the  sixth  request  of  the  plaintiff  is 
as  follows:  'By  the  term  "traveled  place," 
as  used  in  the  statute,  is  meant  a  place  across 
which  the  public  not  only  have  been  accus- 
tomed to  travel,  but  where  they  have  a  right 
to  travel ;  and  if  the  jury  find  that  the  de- 
ceased was  crossing  at  such  a  place,  then  he 
was  entitled  to  the  statutory  signals. '  That 
is  correct,  and  in  connection  with  that  I  will 
take  up  the  defendant's  fifth  request :  'That 
in  order  to  justifv  the  jury  in  finding  a  ver- 
dict against  the  defendant,  the  plaintiff,  the 
administrator,  must  prove  by  the  preponder- 
ance of  the  evidence  that  the  deceased  was 
killed  through  collision  with  the  defendant's 
locomotive;  also  that  the  road  over  which 
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deceased  was  crossing  the  track  of  the  defend- 
ant was  a  public  road,  and  that  deceased  was 
killed  in  crossing  it ;  and,  further,  that  the 
statutory  signals  were  not  given ;  and,  fur- 
ther still,  that  the  failure  to  zWe  these  sig- 
nals caused  the  death  of  the  deceased, — that 
is  to  say,  that  if,  under  th^  circumstances 
proved  in  this  case,  the  statutory  signals  had 
Deen  given,  the  deceased  would  not  have  come 
to  his  death. '  I  cannot  go  as  far  as  that  re- 
quest goes.  The  statute  says:  'if  the  ne- 
elect  to  give  such  signals  contributed  to  the 
injury, '  and  I  have  to  modify  that  request 
in  accordance  with  the  statute.  If  the  rail- 
ure  to  give  these  signals  contributed  to  death 
of  the  deceased,  it  might  be  sufficient.  So 
modified,  I  charge  you  that  request. 

"The  sixth  reouest  of  the  defendant  is: 
'That  unless  the  plaintiff  prove  that  the  cross- 
ing referred  to  in  the  evidence  was  the  cross- 
ing of  a  public  road,  plaintiff  cannot  recov- 
er, even  if  the  bell  was  not  rung  nor  the 
whistle  blown.  *  I  charge  vou  that  as  cor- 
rect, because  that  is  the  allegation  in  Uie 
complaint. 

"The  seventh  request  of  the  defendant  is 
as  follows:  'That,  in  order  to  prove  that 
the  crossing  was  that  of  a  public  road,  plain- 
tiff must  snow  by  the  preponderance  of  the 
evidence  that  the  public  had  been  sranted 
by  the  owners  of  the  land  over  which  the 
road  passed  the  right  to  use  the  road,  or  that 
the  public  had  exercised  such  right  contin- 
uously, adversely,  and  without  interference 
for  full  twenty  years. '  And  the  eighth  re- 
quest of  the  defendant  is  as  follows :  'That 
the  mere  fact  that  the  public  were  in  the 
habit  of  using  the  road  alleged  to  be  a  pub- 
lic road  for  twenty  years  would  not  be  suffi- 
cient to  make  the  road  a  public  road ;  but 
plaintiff  must,  in  addition,  prove  that  the 
owner  of  the  lands  recognized  the  right  of 
the  public  to  use  the  road ;  in  other  words, 
that  the  road  was  not  simply  used  with  the 
knowledge  and  acquiescence  of  the  owners, 
but  there  was  something  more,  showine  the 
adverse  use  of  the  road  by  the  public. '  i^ow, 
in  regard  to  the  roads  this  complaint  alleges 
that  lir.  Wragge  was  killed  on  the  public 
road  or  way  crossing  the  railroad  track.  In 
our  statute  the  term  'public  highway'  is  used 
as  designating  those  roads  laid  out  by  special 
act  of  the  legislature,  or  a  road  created  in 
pursuance  of  the  legislature,  or  roads  taken 
charge  of  by  the  public  officers  under  author- 
ity of  law.  They  are  such  as  are  usual  ly  laid 
out  by  the  officers  of  the  law  in  the  first  in- 
stance, or  are  taken  in  charge  of  by  the  offi- 
cers of  the  law,  aod  kept  up  and  maintained, 
upon  which  persons  are  required  to  work, 
or  are  kept  in  repair  at  the  public  expense. 
I  need  not  go  into  the  definition  or  attempt 
to  explain  to  you  the  private  right  of  way 
which  one  or  more  men  may  have  to  pass 
over  the  lands  of  another,  but  will  ,c:o  di- 
rectly to  what  we  sometimes  term  'neighbor- 
hood roads,'  where  they  are  known  by  vari- 
ous names.  It  means  this :  that  a  'path, ' 
as  termed  in  the  old  books,  may  be  beaten 
across  tbe  premises  of  another  or  others,  and 
the  public  travel  along  that  line  may  con- 
tinue in  order  to  make  it  a  public  road;  it 
is  not  essentially  necessary,  nor  is  it  neces- 
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sary  that  the  public  officials  of  the  govern- 
ment should  have  supervision  or  control  or 
that  road.    It  is  a  public  road  if  Uie  public 
have  used  it  for  twenty  or  more  years  ad- 
versely, because  the  idea  is  this:     Persons 
may  pass  or  repass  in  a  road  or  traveled  w&j 
across  the  premises  of  another.    If  they  do  so 
by  mere  acquiescence  or  consent  of  the  own- 
ers of  the  land,  that  does  not  give  them  a. 
right  in  the  sense  in  which  that  term  is  used. 
On  the  contrary,  if  they  pass  by  permission, 
their  right  then  is  the  right  of  permission,  — 
a  leave  to  do  so.    But  a  neighoorhood  road 
becomes  a  public  road  when  the  twenty  years- 
have  elapsed,  and  the  public  have  acquired 
the  right  to  travel  it ;  a  right  in  themselves, 
separate  and  distinct  from  a  mere  permission. 
What  constitutes  that  right?    The  travel iD|^ 
of  a  road  from  time  immemorial,  or  for  over 
twenty  years,  or  for  so  much  longer  as  the- 
evidence  may  disclose,  would  be  a  question 
of  fact  for  your  consideration  in  determining 
whether  the  public  had  a  right  or  not  to  travel 
that  road.     Upon  that  I  can  express  no  opin- 
ion.   The  rieht,  if  it  once  exists,  or  the  pub- 
lic exercise  It,  or  if  it  is  once  assertedtand 
maintained  by  the  public,  or  that  right  Is 
acquiesced  in  or  recognized  by  the  owners  of* 
the  lands,  recognized  in  the  public  at  the 
expiration  of  twenty  years,  it  ripens  and 
grows  into  a  legal  right.     It  may  have  be- 
gun in  trespass,  but  use  for  twenty  years  has- 
ripened  into  a  legal  right. 

*^  The  seventh  request  of  the  plaintiff  is  as- 
follows :    'The  fact  that  all  persons  who  de- 
sire to  do  so  have  been  accustomed  to  cross  a. 
railroad  at  a  certain  place,  with  the  knowl- 
edge and  acquiescence  of  the  railroad  com- 
pany, is  not,  of  itself,  sufficient  to  establish 
the  legal  right  to  cross;  but  there  must  be- 
something  more,  something  to  show  an  ad- 
verse use  of  the  crossing,  or  something^  to- 
show  that  the  railroad  company  recognized 
the  right  of  the  public  to  cross  at  the  point 
in  question. '    I  so  charge  you. 

"The  eighth  request  of  the  plaintiff  is  ss- 
follows :  'If  from  the  testimony  you  find  that 
the  crossing  in  question  has  been  used  by  the 
public  for  twentv  years  or  more,  and  the  use 
has  been  of  an  aa verse  character,  or  that  this- 
right  to  cross  by  the  public  has  been  reoo/^- 
nized  by  the  railroad  company,  then  thecross- 
ing  is  a  ** traveled  place"  within  the  meaning 
of  the  statute,  and  the  deceased  was  entitled 
to  statutory  signals.*    That  is  correct,  be- 
cause the  law  requires  these  signals  to  be 
given  at  a  public  highway,  street,''or  traveled 
way  crossing  the  railroad,  and  it  is  the  duty 
of  railroads  to  know  or  to  determine  what  are 
public  highways,  streets,  or  traveled  places, 
and  to  ring  a  bell  or  to  sound  a  whistle  as 
the  statute  requires.    It  would  not  do  for  tbe 
railroad  to  be  the  sole  Judge,  and  to  be  able 
to  say  that  a  certain  highway  is  not  a  high- 
way, and  thereby  establish  the  fact.    The  law 
says  what  a  highway,  public  road,  or  trav- 
eled place  is ;  and  what  the  law  says  is  a 
public  highway,  road,  or  traveled  place  is  a 
place  where  these  signals  must  be  given. 

"The  ninth  request  of  the  plaintiff  is  aa 
follows:    'When  a  railroad  company  know- 
ingly permits  a  place  not  a  highway  crossing 
to  be  used  as  a  crossing  by  the  general  pub- 
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lie  for  yean,  ft  \b  bound  to  oae  reasonable 
care  at  such  crossing,  even  though  there  is  no 
itatute  on  the  subject. '  As  an  abstract  prop- 
osition of  law,  that  is  correct ;  but,  as  I  have 
charged  you,  this  action  is  brought  upon  an 
allegation  in  the  complaint  based  upon  the 
statute,  which  I  have  read  to  you;  and, 
while  the  proposition  is  abstractly  correct, 
1  do  not  see  its  relevancy  to  this  case. 

*The  tenth  request  of  the  plaintiff  is  as  fol  • 
lows:  'If  from  the  eyidence  you  find  the 
crossing  in  question  is  not  a  **  traveled  place" 
within  the  meaning  of  the  statute,  but  that 
it  has  been  used  by  the  general  public  as  a 
crossing  for  years,  and  tluit  this  use  has  been 
acquiesced  in  by  the  railroad  company,  then 
such  company  is  bound  to  use  reasonable 
care  and  prudence  at  such  crossing ;  and  it  is 
for  you  to  determine  whether  or  not  reason- 
able care  and  prudence  required  that  at  the 
place  in  question  some  signals  should  be 
given  of  an  approaching  train,  and  whether 
such  signals  wev  given  is  a  question  of  fact 
for  you. '  I  charge  you  that  It  is  a  question 
of  net  for  you  to  say  under  this  complaint 
whether  the  railroad  company  failed  to  sound 
a  whistle  or  ring  a  bell,  as  alleged  in  the  com- 
plaint; and  as  I  said  on  the  preceding  re- 
quest, as  an  abstract  proposition  of  law  it  is 
correct. 

"The  ninth  request  of  the  defendant  is  as 
follows :  That  if  the  jury  find  from  the  evi- 
dence that  the  road  referred  to  in  the  testi- 
mony was  entirely  upon  the  uninclosed  lands 
of  a  private  corporation,  and  used  by  that 
corporation  for  its  own  purposes  and  for  the 
parpoaes  of  its  employees,  agents,  or  custom- 
era,  and  that  it  led  oniy  from  the  public  road 
to  the  phosphate  works  of  the  owner  of  the 
land,  that  would  not  justify  the  jury  in  find- 
ing the  road  to  be  a  public  road. '  I  have 
charged  you  what  a  public  road  was,  and  I 
cannot  charge  you  upon  the  facts  of  this  case ; 
bat,  if  the  testimony  satisfies  you  as  to  the 
existence  of  the  facts,  that  law  is  correct. 

"inie  tenth  request  of  the  defendant  is  as 
follows :  '  That,  even  if  the  jury  find  that 
the  road  referred  to  in  the  testimony  was  a 
public  road,  the  mere  fact  that  the  bell  was 
DOt  rune  or  the  whistle  blown  for  at  least 
600  ysids  from  the  crossing,  and  kept  ringing 
or  blowing  until  the  locomotive  passed  the 
crossing,  would  not  be  suflicient  proof  of 
negligence ;  but  that  the  plaintiff  must  prove, 
in  addition  to  t)ie  failure  to  give  these  sig- 
nals, that,  but  for  such  failure,  the  injury 
would  not  have  occurred. '  I  cannot  charge 
jou  that  request,  and  I  refuse  it. 

"The  eleyenth  request  of  the  defendant  is 
as  follows :  '  That,  even  if  the  jury  find  from 
the  evidence  that  the  railroad  company  was 
£ailty  of  negligence,  they  are  not  authorized 
in  finding  a  verdict  against  the  company  if 
they  find  that  the  deceased  was  not  execising 
alight  care  in  avoiding  collision  with  the 
company's  train.  *  That  is  substantially  cor- 
rect, because  the  absence  of  slight  care  or  ne- 
f^Iect  is  given  in  the  definition  of  gross  neg- 
ligence. 

''The  thirteenth  request  of  the  defendant  Is 
as  follows:  'That  no  damage  can  be  recov- 
ered in  this  suit  if  the  jury  conclude  to  find 
any  damages  except  damages  for  the  actual 
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loss  of  deceased's  wife  and  children  by  his 
death,  and  nothing  must  be  given  for  the  suf- 
ferings of  deceasea  or  the  loss  of  his  society 
to  the  widow,  or  the  wounded  feelings  of  the 
widow  or  children,  or  as  a  punishment  to  the 
railroad  company. '  That  is  correct,  and  I  so 
charge  you. 

'*The  fourteenth  request  of  the  defendant 
is  as  follows :  ' That  where  a  public  way  de- 
pends upon  adverse  use,  by  adverse  use  is 
meant  such  use  as  is  indicative  of  a  use 
against  the  will  and  consent  of  the  landown- 
er.* That  is  correct,  and  I  have  already 
chatged  you  that. 

**  The  fifteenth  request  of  the  defendant  is 
as  follows :  'That  recognition  by  the  owner 
of  a  legal  right  in  the  public  to  a  road  means 
a  recognition  of  their  rieht  to  use  it  against 
his  will  and  consent.'  That  Is  correct,  and 
I  have  already  charged  you  that,  if  the  pub- 
lic assert  an  adverse  right  to  use  it,  and  do 
use  it  for  twenty  years,  it  ripens  into  a  legal 
right,  and  makes  it  a  public  highway. 

^'The  eleventh  request  of  the  plaintiff  is  as 
follows :  'If  you  fi nd  that  the  verdict  should 
be  for  the  plaintiff,  then  you  should  give 
such  damages  as  you  may  think  proportioned 
to  the  injury  resulting  from  the  death  of 
Henry  H.  Wragge  to  his  widow  and  chil- 
dren, respectively,  for  whom  and  for  whose 
benefit  this  action  is  brought.  And  in  esti- 
mating damages  the  circumstances  to  be  con- 
sidered are  the  age  of  the  deceased,  the  amount 
of  his  earnings,  his  habits,  health,  and  the 
probable  duration  of  his  life. '  That  is  cor- 
rect, only  I  do  not  limit  you  to  that.  I  leave 
the  entire  testimony  to  you,  upon  which  you 
may  see  fit  to  base  your  verdict.  Now,  gen- 
tlemen, this  action  is  brought  for  the  benefit 
of  the  widow  and  children  to  recover  from 
the  railroad  company  the  loss  they  have  sus- 
tained by  the  death  of  the  father  and  husband. 
If  you  find  that  the  railroad  company  killed 
Henry  H.  Wragge  through  negligence,  as  de- 
scribed in  the  complaint,  then  what  was  the 
1  OSS  ?  What  was  the  loss  to  them  ?  What  was 
their  support  and  subsistence,  and  what  did 
they  recei  ve  from  him ?  It  may  be—and  I  do 
not  mean  to  express  any  opinion — that  a  man 
may  make  a  large  amount  of  money,  and  yet 
all  of  it  may  not  be  expended  upon  the  fam- 
ily;  it  may  not  be  necessary  for  their  sup- 
port and  maintenance.  Therefore  the  ques- 
tion you  will  consfder  is  to  compensate  them 
in  damages  for  the  loss  in  a  pecuniary  point 
of  view^the  widow  and  children  have  sus- 
tained by  bein^  deprived  of  husband  and 
father.  In  writing  your  verdict,  if  you  find 
for  the  plaintiff  you  will  say,  *We  find  for 
the  plaintiff'  so  many  dollars,  writing  out 
the  amount  in  words.  If  you  find  for  the  de- 
fendant, your  verdict  wifl  be,  'We  find  for 
the  defendant.  *  " 

Defendant  filed  the  following  exceptions : 

''The  defendant  herein  excepts  to  the  rul- 
ing and  instructions  of  his  honor,  the  presid- 
ing judge,  in  charging  the  jury,  in  the  fol- 
lowing particulars,  tiz. :  (1)  That  his  honor, 
the  presiding  judge,  erred  in  refusing:  to 
charge  the  jury  as  requested  by  defendant: 
'That  §  1692  makes  any  railroad  companv 
neglecting  to  give  the  signals  required  by 
the  statute  liable  in  damages  for  any  injury 
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to  war  person  at  the  crofislng  of  a  public  road, 
provided  that  failure  to  give  such  signals 
was  a  proximate  cause  of  the  injury.'  (2) 
That  his  honor,  the  presiding  judge,  erred 
in  modifying  the  said  request  to  charge  by 
changing' the  word  'proximate'  so  as  to  make 
it  read  'that  such  failure  to  ring  a  bell,  etc., 
contributed  to  the  injury, '  without  explain- 
ing to  the  jury  the  meaning  of  the  word 
'contributed.'  (8)  That  his  honor,  the  pre- 
siding judge,  erred  in  refusing. to  charge  as 
requested  by  defendant,  'that  plaintiff  must 
prove  by  the  preponderance  of  the  evidence' 
that  the  statutory  signals  were  not  given, 
and,  further,  that  the  failure  to  give  these 
signals  caused  the  death  of  the  deceased ;  that 
is  to  say,  that  if,  under  the  circumstances 
proved  in  this  case,  the  statutory  signals  had 
been  given,  the  deceased  would  not  have  come 
to  his  death.  (4)  That  his  honor,  the  pre- 
siding judge,  erred  in  modifying  the  said 
foregoing  request  by  changing  the  expres- 
sion, 'that  if,  under  the  circumstances  proved 
in  this  case,  the  statutorv  signals  had  been 
given,  the  deceased  would  not  have  come  to 
his  death,  'into  these  words :  'If  the  neglect 
to  give  such  signals  contributed  to  the  in- 
jur3%'  without  explaining  to  the  jury  the 
meaning  of  the  word  'contributed. '  (5)  That 
his  honor,  the  presiding  judge,  erred  in  re- 
fusing to  charge,  as  requested  by  defendant: 
'That,  even  if  the  jury  find  that  the  road  re- 
ferred to  in  the  testimony  was  a  public  road, 
the  mere  fact  that  the  bell  was  not  rung,  or 
the  whistle  blown,  for  at  least  500  yards  from 
the  crossing,  and  kept  ringing  or  blowing 
until  the  locomotive  pass^  the  crossing, 
would  not  be  sufficient  proof  of  negligence, 
but  that  the  plaintiff  must  prove,  in  addi- 
tion to  the  failure  to  give  these  signals,  that, 
but  for  such  failure,  the  injury  would  not 
have  occurred.  *  ** 

MewTB,  Lord  ft  Burke,  with  Mr,  Joseph 
W.  Barnwell,  for  appellant: 

It  is  not  sufficient  to  make  Out  plaintiff's 
case  that  there  should  be  simply  evidence  of 
defendant's  negligence,  but  there  must  also  be 
some  evidence  that  the  injury  complained  of 
was  the  result  of  such  negligence. 

PetriB  v.  Columbia  d  Q,  li.  Co,  29  S.  C.  803; 
Olenn  v.  CMumhia  A  0.  E,  Co.  21  S.  C.  466; 
Felder  v.  Louisville,  0.  d  C,  B.  Co.  2  McMuU. 
L.408. 

It  must  appear,  in  order  to  defeat  the  right 
of  action,  that  but  for  the  plaintiff's  negligence 
operating  as  an  efficient  cause  of  the  injury,  in 
connection  with  the  fault  of  the  defendant,  the 
injury  would  not  have  happened. 

Beach,  Contrib.  Ne^  86. 

These  are  our  precise  words  defining  what 
"contributed"  means:  "But  for  the  failure 
the  injury  would  not  have  happened." 

Thomp.  Neg.  1158;  Shearm.  &  Redf.  Neg. 
24. 

The  proximate  cause  of  an  event  must  be 
understood  to  be  that  which  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new 
cause,  produces  the  event  and  without  which 
the  event  would  not  have  occurred. 

Shearm.  &  Redf.  Neg.  §  26;  4  Am.  ft  En^. 
Enc.  Law,  p.  921;  Parker  v.  Wilmington  db  W. 
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B.  Co.  86  N.  0.  221;  Atchiion,  T.  d  8.  F.  EL 
Co,  V.  Morgan,  81  Kan.  77. 

Something  more  is  required  from  the  court 
than  mere  abstract  statements  of  law;  there  is 
required  an  exposition  of  the  law  pertinent  to 
the  case  before  the  jury  in  its  adaptation  aa 
well  as  exceptions. 

Proffatl,  Jury  Trial,  §  844;  Ntdy  t.  CTor- 
lotU,  0.diA,B.  Co,  83  S.  0.  186. 

To  constitute  actionable  negligence  there 
must  be  not  only  a  causal  connection  betweea 
the  negligence  complained  of  and  the  injury 
suffered,  but  the  connection  must  be  by  a  natu- 
ral and  unbroken  sequence, — without  inter- 
vening efficient  causes.— so  that  but  for  the 
negligence  of  the  defendant  the  injury  would 
not  have  occurred;  it  must  not  only  be  a  cause 
but  it  must  be  the  proximate,  that  is,  the  direct 
and  immediate  efficient  cause  of  the  injury. 

16  Am.  &  Enfir  Enc.  Law,  p.  431;  8%mm» 
V.  South  Carolina^B,  Co,  26  S.  C.  490;  Brouin 
▼.  Laurens  County,  88  8.  C.  282. 

Messrs.  Murphy*  FarroiTt  ft  Lee^&re* 
for  respondent: 

The  courts  enforce  but  they  do  not  make 
the  law. 

Myers  v,  Lewis,  1  McMull.  L.  54,  quoted  with 
approval  in  KetJiin  v.  Landecker,  82  S.  G.  155. 

Gross  negligence  is  the  absence  of  that  kind 
of  care  which  even  the  careless  and  indifferent 
would  be  expected  to  exercise  under  the  exist- 
ing circumstances,  and  this  much  might  be 
charged  as  matter  of  law,  but  whether  or  not 
a  particular  state  of  facts  would  show  the 
absence  of  this  kind  of  care  would  be  a  matter 
for  the  jury. 

WhiU  V.  Augusta  AK.  B.  Co.^B,  C.  218. 

MclTer,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff,  as  administratrix  of  the  per- 
sonal estate  of  her  deceased  husband,  brings 
this  action  to  recover  damages  for  the  kill- 
ing of  her  said  husband  by  the  defendant 
company's  negligence.  The  allegation  is 
that  tlie  deceased  was  killed  by  a  collision 
with  the  engine  of  said  company,  while  at- 
tempting to  cross  the  railroad  track  at  • 
point  where  it  was  intersected  by  a  public 
road  along  which  the  deceased  wi^  travel- 
ing; and  that  such  collision  was  caused  by 
the  failure  of  the  defendant  company  to  give 
the  signals  required  by  §  1685  of  the  Revised 
Statutes  of  lo98  when  approaching  such  a 
crossing.  At  the  outset  oi  t)ie  case  the  cir- 
cuit judge  ruled  (to  which  ruling  there  was 
no  exception)  that  the  only  cause  of  action 
set  out  in  the  complaint  was  the  failure  on 
the  part  of  the  defendant  to  give  the  signals 
required  by  the  statute  when  approaching 
such  a  crossing,  and  the  trial  proceeded  under 
that  ruling.  At  the  close  of  the  testimony 
his  honor,  Judge  Aldrich,  before  whom  the 
case  was  tried,  charged  the  jury  as  is  fully 
set  out  in  the  **case."  The  jury  having  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $12,500,  a  motion  for  a  new  triel 
on  the  minutes  was  made,  and  the  circuit 
judge  ordered  a  new  trial  unless  the  plaintiff 
would  remit  all  over  the  sum  of  $6,020.50. 
Tiie  plaintiff  entered  a  remittitur  for  such 
excess,  and,  judgment  having  been  entered 
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for  the  balance  after  dedactiog  the  amoaDt 
remitted,  the  defendant  appealed,  and  served 
the  exceptiona  set  out  in  the  record.  For  a 
full  anderstanding  of  the  case  it  will  be  nee- 
easary  to  set  out  in  the  report  of  the  case  a 
copy  of  the  judge's  charge,  in  which  he  con- 
siders, in  detail,  the  request  to  charge,  as 
well  as  the  exceptions  taken  for  the  purpose 
of  this  appeal.  It  seems  to  us  that  these  ez- 
(Options  present  but  two  general  questions : 
'1)  Whether  there  was  any  error  in  refusing 
to  charge,  as  requested,  that,  in  order  to  ren- 
der the  defendant  liable,  the  jury  must  coa- 
clude  that  the  failure  to  give  the  required 
statutonr  signals  was  the  **"  proximate"  cause 
of  the  injury  sustained;  (2)  whether  there 
was  any  error  in  omitting  to  explain  to  the 
jury  the  meaning  of  the  term  ''contributed" 
as  used  in  the  statute,  and  in  refusing  to 
adopt  the  interpretation  of  that  term  as  sug- 
gested in  the  defendant's  request  to  charge, 
because  it  went  too  far.  This  being  an  ac- 
tion under  §  1692  of  the  Revised  Statutes  of 
1898,  it  is  proper  to  set  out  here  the  precise 
terms  of  the  statute,  which  reads  as  follows: 
''If  a  person  is  injured  in  his  person  or  prop- 
erty by  collision  with  the  engines  or  cars  of 
a  railroad  corporation  at  a  crossing,  and  it 
appears  that  the  corporation  neglected  to  give 
the  signals  requiren  by  this  article,  and  that 
such  ne{;lect  contributed  to  the  injury,  the 
corporation  shall  be  liable  for  all  damages 
caused  by  tlie  collision,  or  to  a  fine  recover- 
able by  indictment,  unless  it  is  shown  that, 
in  addition  to  a  mere  want  of  ordinary  care, 
the  person  injured,  or  the  person  having 
charge  of  his  person  or  property,  was,  at  the 
time  of  the  collision,  guilty  of  gross  or  wil- 
ful negligence,  or  was  acting  in  violation  of 
law,  and  that  such  gross  or  wilful  negli- 
sence,  or  unlawful  act,  cpntributed  to  the 
injury. "  Now,  it  will  l)e  observed  that  there 
is  nothing  in  the  Isnguage  found  in  this  sec- 
tion calculated  to  convey  the  idea  that  the 
legislature  intended  to  make  the  liability  of 
the  railroad  company  *  dependent  upon  the 
fact  that  the  neglect  to  give  the  statutory 
signals  was  the  proximate  cause  of  the  in- 
jury complained  of;  and,  on  the  contrary, 
the  language  used  implies  no  such  intention. 
All  that  the  statute  requires  is  that  the  neg- 
lect to  give  the  prescribed  signals  shall  con- 
tribute to  the  injury,  which,  in  our  judg- 
ment, is  a  very  different  thing  from  saying 
that  such  neglect  must  be  the  proximate 
cause  of  the  injury.  In  the  case  of  Tfiomp- 
km  ▼.  Richmond  A  D,  B.  Go.  24  S.  C.  866, 
the  action  was  to  recover  damages  for  the  de- 
struction, by  fire,  of  certain  property,  under 
the  allegation  that  such  fire  was  communi- 
cated by  sparks  from  the  locomotive  of  the 
defendant  company,  and  the  action  was  based 
apon  the  provisions  of  §  1611  of  the  General 
Statutes  of  1882 :  and  it  was  held  that  under 
the  provisions  of  that  section  the  Question  as 
to  proximate  or  remote  cause  was  eliminated, 
ana  the  only  inquiry  was  whether  the  case 
fell  within  the  terms  of  that  section.  As 
we  said  in  that  case :  "  Under  the  terms  of 
the  act  there  can  be  no  necessity  for  an  in- 
quiry as  to  whether  the  fire  caused  by  the  act 
of  the  company  or  its  sgents  was  the  proxi- 
mate or  remote  cause  of  the  destruction  of 

88L.R.  A. 


the  property  in  question,  as  would  have  been 
the  case  under  the  old  law;  for  it  declares 
in  absolute  terms,  witlioutany  qualifications, 
that  the  company  shall  be  liable  for  the  de- 
struction of  property  by  fire  which  originated 
within  the  limits  of  the  ri^ht  of  way  from 
some  act  of  the  com  pan  v  or  its  agents  or  em- 
ployees, and  this  precludes  any  inquiry  as 
to  whether  the  fire  so  originating  was  the 
proximate  or  remote  cause  of  the  damage 
complained  of.**     While  it  is  true  that  the 
case  just  quoted  from  arose  under  a  different 
section  from  that  upon  which  the  present  ac- 
tion is  based,  yet,  as  it  seems  to  us,  the  prin- 
ciple upon  which  that  decision  rests  is  ap- 
plicable here.    That  principle  is  that,  where 
a  statute  imposes  a  liability  under  certain 
conditions  therein  prescribed,  the  only  ques- 
tion is  whether  such  conditions  are  found  to 
exist  in  a  given  case,  and  not  whether,  under 
the  general  law.  apart  from  the  provisions  of 
the  statute,  liability  would  accrue.    Now, 
in  the  case  under  consideration  the  question 
is  whether  the  conditions  prescribed  in  ^  1692 
of  the  Revised  Statutes,  upon  which  this  ac- 
tion is  based,  are  found  to  exist ;  so  that  the 
first  inquiry  is,  what  are  those  conditions? 
and  this  is  answered  by  the  express  terms  of 
the  statute,  which  declares  that  when  a  per- 
son is  injured  by  collision  with  an  engine  of 
a  railroad  company  at  a  crossing,  and  it  ap- 
pears that  such  company  neglected  to  give 
the  prescribed  statutory  signals,  "and  that 
such  neglect  contributed  to  the  injury,"  the 
company  shall  be  liable,  except  in  certain 
cases,  which  need  not  be  specified  here,  as 
there  is  no  pretense  that  such  exceptions  are 
applicable  here.     Now,   under  the  express 
terms  of  this  statute,  the  only  inquiry,  so  far 
as  the  point  we  are  now  considering  is  con- 
cerned, is  not  wliether  the  neglect  to  give 
such  signals  was  the  proximate  cause  of  the 
injury, — as  might  have  been  the  case,  apart 
from  the  provisions  of  this  statute,— but  the 
inquiry  is,  in  the  language  of  the  statute, 
whether  ''such  neglect  contributed  to  the  In- 
jury."   The  cases  of  Glenn  v.  Columbia  eft  G. 
B.   Co,  21  S.  C.    466 ;  Peine  v.   Columbia  dg 
(?.  B,  Go.  29  8.  C.  803,  and  Broton  v.  Txiur- 
ene  County,  88  8.  C.  282,  cited  by  counsel 
for  appellant,-— are  not.  in  our  judgment,  in 
point.     In  Glenn's  Caee  the  negligence  com- 
plained of  was  the  failure  to  supply  the. 
engine  with  a  headlight;  and,  as  it  conclu- 
sively appeared  from  the  plaintiff's  own  tes- 
timony that  the  absence  of  the  headlight  ** had 
nothing  to  do  with  causing  the  injury,"  as 
stated  In  one  part  of  the  opinion,  and,  in  an- 
other place,  ^that  the  absence  of  the  head- 
light in  no  way  contributed  towards  causing 
the  injury  complained  of,"  it  was  very  clear 
that  the  plaintiff  could  not   recover;  for, 
while  there  was  evidence  of  negligence  on  the 
part  of  the  railroad  company  in  failing  to 
provide  a  headlight,  there  was  no  evidence 
tending  to  show  that  such  negligence  had 
anything  whatever  to  do  with  causing  the  in- 
jury, and  in  no  way  contributed  to  such  in- 
jury, for,  as  was  pointedly  said  by  that  great 
jurist,  Gibson,  Ch.  J.,  in  Hart  v.  Allen.  2 
Watts,  116,  ''the  defendant  is  answerable  for 
the  consequences  of  negligence,  and  not  for 
its  abstract  existence,"  and  hence  such  neg- 
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licence  must,  in  some  waj,  be  oonnected 
with  the  injury  complained  of.  In  that  case, 
certainlj,  there  is  nothing  to  indicate  that 
the  court  held  that  the  negligence  alleged 
must  be  the  proximate  cause  of  the  injury 
complained  of.  So,  too.  in  Petris's  Case,  the 
court,  in  passing  upon  the  question  whether 
the  motion  for  nonsuit  was  properly  refused, 
after  afiQrming  the  rule  as  laid  down  in 
Olenn's  Case,  proceeded  ''to  inquire  whether 
there  was  any  evidence  tending  to  show  that 
the  failure  on  the  part  of  the  defendant  to 
give  the  signals  required  by  statute  in  any 
way  contributed  to  the  injury  complained 
of  r  &nd  not  a  word  was  said  indicating  that 
it  was  necessary  to  show  that  such  failure 
was  the  proximate  cause  of  the  injury  com- 
plained of.  As  to  the  case  of  Brown  y.  Laur- 
€7i8  County,  it  will  be  sufficient  to  say  that 
the  action  there  was  not  based  upon  any  such 
statute  as  that  upon  which  the  present  action 
is  based,  and  hence  what  was  said  as  to  proxi- 
mate cause  does  not  apply  here.  We  are  of 
the  opinion,  therefore,  that  so  much  of  the 
exceptions  as  impute  error  to  the  circuit  judge 
in  refusing  to  instruct  the  jury  that,  to  en- 
title the  plaintiff  to  recover  in  this  case,  they 
must  be  satisfied  that  the  negligence  imputed 
to  the  defendant  was  the  proximate  cause  of 
the  injury  complained  of,  must  be  overruled. 
This  brings  us  to  the  consideration  of  the 
second  general  question  above  stated.  This 
question  may  be  divided  into  two  branches : 
First,  whether  the  circuit  judge  erred  in 
omitting  to  explain  to  the  jury  the  meaning 
of  the  term  ''contributed"  as  used  in  the  stat- 
ute ;  second,  whether  the  interpretation  put 
upon  that  word  in  defendant's  requests  to 
charge  was  the  correct  interpretation.  As  to 
the  first  branch  of  this  inquiry,  it  is  sufiScient 
to  say  that  there  was  no  request  that  the  cir- 
cuit judge  should  define  or  explain  the  mean- 
ing of  the  term  "contributed**  in  his  charge ; 
so  that  the  only  real  inquiry  is  whether  the 
circuit  judge  erred  in  refusing  the  request  of 
defendant  to  charge  the  jury,  as  asked  in 
one  of  the  requests,  that  the  plaintiff  must 
not  only  prove  that  defendant  failed  to  give 
the  statutory  signals,  but  must  also  show 
"that  the  failure  to  give  these  signals  caused 
the  death  of  the  deceased  ;  that  is  to  say,  that 
if,  under  the  circumstances  proved  in  this 
.case,  the  statutory  signals  had  been  given, 
the  deceased  would  not  have  come  to  his 
death  ;"  or,  as  was  asked  in  anotiier  request, 
that  the  jury  should  be  instructed  that,  to  en- 
able the  plaintiff  to  recover,  she  must  prove, 
"in  addition  to  the  failure  to  give  these  sig- 
nals, that,  but  for  such  failure,  the  injury 
would  not  have  occurred."  These  two  re- 
quests, though  expressed  in  different  phrase- 
ology, practically  amount  to  the  same  thing, 
to  wit,  that  the  plaintiff  could  not  recover 
unless  the  jury  should  conclude  from  the  evi- 
dence, not  only  that  defendant  neglected  to 
give  the  required  statutory  signals,  but  also 
that  such  neglect  was  the  efficient  cause  of 
the  injury  complained  of.  Now,  it  is  quite 
certain  that  the  statute  does  not  contain  any 
such  language  as  that  used  in  either  request, 
but  only  requires  that,  as  a  condition  prece- 
dent to  aefendant's  liability,  it  shall  be  made 
to  appear  that  the  neglect  to  give  the  signals 
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''contributed'*  to  the  injury  complained  of. 
So  that  the  practical  inquiry  is  whether  this 
word,  by  which  the  legislature  saw  fit  to  ex- 
press its  intention,  should  properly  be  inter- 
preted to  mean  the  same  thing  as  that  ex- 
pressed by  the  words  used  in  the  request  to 
charge.     The  well-settled  rule  is  that  words 
used  in  a  statute  must  be  given  their  ordi- 
nary and  popular  signification,  unless  there 
is  something  in  the  statute  requiring  a  dif- 
ferent interpretation.     As  was  held  oy  this 
court  in  Ahsrt  v.  Rowan,  83  S.  C,  at  page 
4fO,  10  L.  R.  A.  705.     "One  of  the  primary 
rules  in  the  construction  of  a  statute  is,  that 
the  words  used  therein  should  be  taken  in 
their  ordinary  and  popular  signification,  un- 
less there  is  something   in   the  statute  re- 
quiring a  different  interpretation.     Cooley, 
Const.  Lim.  58,  59 ;  Potter's  Dwarr.  Stat.  127- 
146.     This  is  really  nothing  more  than  a  rule 
of  common  sense,  for  it  must  be  supposed 
that  the  legislature  in  enacting  a  statute  in- 
tended that  the  words  used  therein  should  be 
understood  in  the  sense  in  which  they  are  or- 
dinarily and  popularly   understood  by  the 
people  for  whose  guidance  and  government 
the  law  was  enacted^  unless  there  is  something 
in  the  statute  showing  that  the  words  in 
question  were  used  in  some  other  sense.** 
Kow,  as  it  is  apparent  that  there  is  notJiing 
in  the  statute  here  under  consideration  to  in- 
dicate that  the  word  "contributed"  was  used 
in  any  other  than  its  ordinary  and  popular 
signification,  the  only  inquiry  is,   What  is 
such  signification?    This  word  is  of  frequent 
occurrence  In  the  text- books  and  in  the  de- 
cided cases,  where  it  most  frequently  appears 
in  questions  of  contributory  negligence.    The 
foundation  upon  which  the  doctrine  that  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff will  coRStitute  a  defense  to  an  action  to 
recover  damages  for  an  injury  caused  by  the 
negligence  of  another  rests,  is*that,  when  such 
injury  may  be  partly  the  result  of  the  de- 
fendant's negligence  and  partly  the  result  of 
the  plaintiff's  own  negligence,  tlie  court  will 
not  undertake  to  graduate  or  apportion  the 
damages  according  to  the  contribution  from 
either  side,  but  will  leave  the  parties  as  they 
found  them.     This  repels  the' idea  that  the 
word  "contributed**  or  "contributory"  ever 
has  been  understood  to  bear  such  an  interpre- 
tation as  that  claimed  for  it  by  appellant. 
On  the  contrary,  it  seems  to  us  that  in  the  or- 
dinary and  popular  signification  of  the  term, 
one  thing  is  understood  to  contribute  to  a 
given  result  when  such  thine  has  some  share 
or  agency  in  producing  sucli  result,  and  is 
not  understood  to  convey  the  idea  that  such 
thing  was  the  efficient  cause  of  such  result  in 
the  sense  that  without  it  such  result  would 
not  have  occurred ;  for  it  is  possible  such  re- 
sult may  have  occurred,  even  in  the  absence 
of  the  thing  which  is  supposed  to  have  had 
some  share  or  agency  in  producing  such  re- 
sult.   To  apply  this  to  the  case  in  hand,  it 
may  have  been  possible  that  the  disaster 
would  have  occurred  even  if  there  had  been 
no  neglect  on  the  part  of  the  defendant  to 
give  the  signals ;  and  yet,  if  there  was  such 
neglect  on  tbe  part  of  the  defendant  company, 
and  such  neglect  contributed  in  any  wav  to 
the  disaster,  in  the  sense  that  it  had  any  siiaro 
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•or  agency  in  bringing  about  the  disaster,  the 
defendant,  under  the  express  terms  of  the 
statute,  would  still  bare  been  liable.  It 
^ieems  to  us,  therefore,  that  there  was  no  error 
OD  the  part  of  the  circuit  Judge  in  instruct- 
iog  the  Jurj  in  the  express  terms  of  the  stat- 
ute, and  no  error  in  refusing  to  instruct  the 
]qty  as  requested  bj  the  defendant. 

Having  reached  this  conclusion,  the  posi- 
iion  taken  by  the  counsel  for  respondent,  that 
none  of  the  requests  to  charge  could  properly 
be  considered,  because  not  presented  to  the 
circuit  judge  in  the  form  prescribed  by  the 
rules  of  court,  becomes  immaterial  in  the  case, 
and  therefore,  ordinarily,  would  not  be  con- 
sidered. But  as  that  position  involves  a 
question  of  practice  which  it  is  important 
for  the  interests  of  Uie  bar  to  settle,  we  will 
not  decline  to  consider  it  now.  This  position 
is  based  upon  the  rule  of  the  circuit  court 
which,  among  other  things,  requires  counsel 
to  note,  in  the  margin  opposite  each  request 
to  charge,  the  authorities  relied  on  to  sup- 
port the  position  of  the  law  contained  there- 
in, and  produce  the  same  when  required  by 
the  court.  This  position  is  conclusively  dis- 
posed of  by  the  fact  that  it  nowhere  appears 
that  any  such  position  was  taken  before  the 
circuit  Judge,  or  that  he  was  requested  to  I 


make,  or  did  make,  any  ruling  upon  the  sub- 
ject ;  and  hence,  under  the  well -settled  rule, 
there  is  nothing  before  this  court  to  review. 
Besides,  it  appears  that  the  circuit  judge, 
without  objection,  either  from  counsel  or 
from  the  court  itself,  so  far  as  the  ''case" 
shows,  did  consider  and  dispose  of  each  re- 
quest; and,  in  the  absence  of  any  evidence 
to  the  contrary,  we  must  assume  that  the  re- 
quests were  submitted  in  proper  form.  The 
point  of  the  objection  seems  to  be  that  coun- 
sel for  appellant  failed  to  note,  in  the  marein 
of  his  requests,  the  authorities  upon  which 
he  relied ;  but,  for  all  that  appears  in  the 
"case,"  no  authorities  were  reliea  upon,  and, 
if  so,  of  course  none  could  be  noted.  At  all 
events,  it  seems  to  us  that  this  court  would 
be  goinff  very  far—much  further  than  we  are 
disposea  to  go— to  refuse  to  consider  whether 
a  circuit  judge  has  erred  in  refusing  to 
charge  a  proposition  of  law,  simply  because 
it  was  presented  in  a  request  alleged  to  have 
been  framed  in  disregara  of  a  technical  re- 
quirement of  a  rule  of  the  circuit  court ;  es- 
pecially when  such  refusal  was  not  based 
upon  a  failure  to  comply  with  such  technical 
requirement. 

The  judgment  of  this  court  is  that  thsjudg* 
tnent  of  the  Circuit  Court  be  afflrfnetU 
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James  FARMER,  Appt., 

V, 

City  of  St.  PAUL  et  al.,  Eefpti. 

( ,.Mtnn ) 

1.  The  only  workhouses  the  city  of  St« 
Paul  is  authorised  by  its  charter  to  estab- 
lish and  maintain  for  the  tmprifonment  at  bard 
labor  therein  of  persons  oonyicted  of  offenses 
subjecting  them  to  imprisonment,  under  the 
charter  and  ordinances  of  the  city,  are  such  as 
are  subject  to  the  manatrement  and  control  of 
municipal  authority,  and  whose  superintendents 
oi^managers  are  public  officers  or  agents.  Held, 
accordinirIy«  that  an  ordinance  of  the  city  estab- 
lishing the  House  of  the  Good  Bbepb^^  as  a 
workhouse  for  female  prisoners  is  Toid.  and  that 
all  contracts  by  the  city  with  the  corporation 
owningr  and  oontrollinfir  such  house  for  the  de- 
tention and  board  of  prisoners  therein  are  ille- 
gal, and  the  city  may  be  enjoined  from  entering 
into  such  contracts,  at  the  suit  of  a  resident  tax- 
payer. 

B.  Held,  ftirther*  that  the  eomplaint 
herein  doee  not  show  the  plaintiff  entitled 
to  an  injunction  restraining  the  city  from  pay- 
ing such  institution  for  its  past  services  in  board- 
ing and  caring  for  such  prisoners,  or  to  an  ac- 
con^itlng  for  money  paid  by  the  city  in  the  pest  for 
similar  services. 

*  Headnotes  by  StAbt,  Ch.  J. 


(June  19,  1806w) 

APPEAL  by  plalntifT  from  an  order  of  the 
District  Court  for  Ramsey  County  deny- 
ing a  motion  to  set  aside  a  Jadgment  which 
had  been  entered  for  defendants  upon  the 
pleadings  and  for  a  new  tral  in  an  action 
brought  to  enloin  the  city  from  paying  to  the 
House  of  Good  Shepherd  money  for  tbe  board 
of  prisoners  committed  to  that  institution. 
Beverted. 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  Butte  Sk  Jacquee»  for  appellants: 

This  ordinance  violates  §  16,  art.  1,  of  the 
state  Constitution,  which  reads  as  follows: 
"Nor  shall  any  man  be  compelled  to  attend, 
erect,  or  support  any  place  of  worship,  or  to 
maintain  any  religious  or  ecclesiastical  minis- 
try affainst  his  consent,  oor  shall  any  prefer- 
ence oe  given  by  law  to  any  religious  estab- 
lishment or  mode  of  worship,  nor  shall  any 
money  be  drawn  from  the  treasury  for  the 
benefit  of  any  religious  societies  or  religious  or 
theological  semftaaries." 

Synod  of  Dakota  v.  State,  2  S.  D.  866,  14  L. 
R.  A.  418:  State,  Nevada  Orphan  Asylum,  y. 
Hailock,  16  Nev.  878;  Cook  County  y.  Chicago 
Industrial  School,  126  III.  540. 1  L.  R.  A.  487. 

It  violates  §  8,  ait.  8,  of  tbe  state  Constitu- 
tion, which  reads  as  follows:  *'  But  in  no  case 
shall  any  public  moneys  or  property  be  appro- 


NoTS.— As  to  public  aid  to  sectarian  instltu- 
tk>Q8,  see  note  to  Synod  of  Daicoka  y.  State  (8.  D.) 
UL.fi.  A.  418. 

Agtotbe  commitment  of  a  person  to  a  private 


Institution  on  conviction  of  an  offense,  see  Senate 
of  tbe  Happy  Home  Club  v.  Alpena  County 
(Mich.)28L.B.A.14i.. 


SCO 


vMlHKEfiOTA  SUPHKICB  COUBT. 


JoUKp. 


priated  or  used  for  the  support  of  schools 
wherein  the  dlstiDctiye  doctriDes,  creed,  or 
tenets  of  any  particular  Christian  or  other 
religious  sect  are  promulgated  or  taught." 

Feople  ▼.  McAdams,  82  111.  856;  titaU,  Ne- 
vada Orphan  Atylum  ▼.  Balloek,  Cook  County 
T.  Chicago  Industrial  School,  and  Synod  of 
Dakota  v.  State,  supra. 

It  gives  public  funds  to  a  private  corpora- 
tion and  therefore  contravenes  §  IS;  art.  1,  of 
the  state  Constitution.  The  power  to  tax  can 
only  be  exercised  for  a  public  purpose. 

The  House  of  the  Qood  Shepherd  is  not  a 
public  institution,  is  not  accountable  to  the 
public;  and  the  public  has  no  interest  in  it. 
By  this  ordinance  the  city  simply  takes  prop- 
erty from  one  citizen  and  gives  it  to  another, 
that  is,  confiscates  it. 

Livingston  County  Supers,  v.  Weider,  54 
m.  427;  CuHis  v.  Whipple,  24  Wis.  850; 
Booth  ▼.  Woodbury,  32  Conn.  128;  Mintum  v. 
La  Rue,  64  U.  8.  28  How.  485,  16  L,  ed.  574; 
Jenkins  v.  Andoter,  103  Mass.  94;  Citizen^ 
Sav.  db  L.  Asso.  v.  Topeka,  87  U.  8.  20  Wall. 
669,  22  L.  ed.  468;  Cheaney  v.  Hooser,  9  B. 
Mon.  380;  Whiting  ▼.  Slieboygan  d  F,  du  L  R. 
Co.  25  Wis.  188,  8  Am.  Rep.  30;  S/iarpless  v. 
Philadelphia,  21  Pa.  150.  59  Am.  Dec.  759; 
St,  Mary's  Industrial  School  v.  Brown,  45 
Md.  810;  Philadelphia  Asso.  for  R.  of  V.  F. 
V.  Wood,  89  Pa.  80;  People  v.  Mc Adams,  snpra; 
Otken  V.  Lamkin,  66  Miss.  758;  t^ynod  of  Da- 
kota v.  State,  Cook  County  v.  Chicago  Indus- 
trial School,  and  State,  Nemda  Orphan  Asiflum, 
V.  HaUock,  supra;  21  Am.  &  £ng.  Enc.  Law, 
pp.  H43,  844;  Millard  v.  Board  of  Education, 
121  III.  297;  McLean  County  v.  Humphreys, 
104  111.  878;  BalCs  Free  School  Trustees  v. 
Hin'ne,  80  Va.  470. 

The  punishment  of  public  offenders  is  a  gov- 
ernmental function,  a  sovereign  power,  and 
cannot  be  delef:ated  to  private  persons.  The 
state  cannot  mvest  it  with  power  to  im- 
prison. 

Dill.  Mun.  Corp.  §§  89, 96.  97. 885. 716,  779, 
780,  and  notes;  Elsherry  v.  8eay,  88  Ala.  614; 
21  Am.  &  Eng.  Enc.  Law.  title,  Schools:  Gale 
V.  Kalamazoo,  28  Mich.  344,  9  Am.  Rep.  80; 
Foss  y.  Chicago,  56  111.  354;  Thomson  v.  Boon- 
title,  61  Mo.  282;  Indianapolis  v.  Lauder,  88 
lod.  348;  Johnston  v.  Macon.  62  Ga.  645;  Ma- 
con V.  First  Nat.  Bank,  59  Ga.  648;  Macon  v. 
Macon  Sav.  Bank,  60  Ga,  183;  Eunt  v.  Boon- 
vilU,  65  Mo.  620.  27  Am.  Rep.  299;  case  in 
note  2,  §  779.  Dill.  Mun.  Corp. 

If  the  whole  scope  of  the  ordinance  is  un- 
constitutional or  vltra  vires,  it  cannot  be  rati- 
fied by  any  act  of  the  people. 

The  whole  scope  of  this  ordinance  is  uncon- 
stitutional and  Ultra  tires. 

Dill.  Mun.  Corp.  ?§  461,  468,  465,  466, 549, 
986.  940. 968;  Chates  v.  CampUkU,  87  Minn.  498; 
StaU,  Wheeler,  v.  Foley,  80  Minn.  850;  Oriffln 
V.  iyhakopee,  53  Minn.  528;  Aewbei^y  v.  Fox,  87 
Minn.  141;  Young  y.  Independent  School  Dist. 
No.  A7  Bd.  of  Edu.  64  Minn.  885;  Chaska  v. 
Bedman,  53  Minn.  525;  Henderson  v.  Sibley 
County,  28  Minn.  515;  Seymour  v.  Cliicago 
Guaranty  Fund  L,  Soe.  54  Minn.  147. 

Where  a  court  of  equity  has  once  acquired 
Jurisdiction  properly,  it  will  retain  the  case 
and  settle  matters  between  the  psrties  which 
do  not  afford  original  ground  ox  jurisdiction. 

88  L.  R.  A. 


BawleyY.  Simons  (111.)  11  West.  Ren.  718^ 
Daniilv,  Oreen,  42  111.  471;  Qreen  v.  Spring^ 
43  m.  280;  Whiting  v.  Root,  52  Iowa,  292; 
Pool  V.  Docker,  92  HI.  601;  Leavens  v.  But- 
ler,  8  Port.  (Ala.) 399;  Blakey  v.  Btakey,9  AXsl. 
391;  Pearson  v.  Darington,  21  Ala.  169;  Ifor- 
tin  v.  Tidwell,  36  Ga.  332;  Walker  v.  Morris^ 
14  Ga.  328;  Keeton  v.  Spradliug,  18  Mo.  821;. 
Keeton  v.  Keeton,  20  Mo.  530;  McDaniel  v. 
Lee,  37  Mo.  204;  Souder's  Appeal,  57  Pa.  498; 
Sanborn  v.  Kiftredge,  20  Vt.  632.  50  Am.  Dec. 
6b;  Barnes  v.  Dow,  59  Vt.  530;  McMurray  v. 
Van  Gilder,  56  Iowa.  605;  Herbert  v.  Mutual 
L.  Ins.  Co.  8  Sawy.  198;  Hayden  v.  Snow,  14 
Fed.  Rep.  70. 

Messrs.  E.  J.  Darra^h  and  Robertson 
Howard,  for  respondents,  city  of  St.  PauL 
etal.: 

If  the  purpose  or  end  for  which  the  money 
raised  by  taxation  is  to  be  used  is  a  public 
purpose,  the  imposition  of  such  tax  will  be^ 
sustuiDcd  irrespective  of  the  nature  or  charac- 
ter of  the  person  or  corporation  whose  inter- 
mediate agency  is  to  be  used  in  applying  it. 

Coates  V.  Campbell,  87  Minn.  499;  Sharpies^- 
V.  Philadelphia,  21  Pa.  147,  59  Am.  Dec.  759; 
Bennington  v.  Park,  50  Vt.  194. 

There  is  a  distinction  between  the  right  to 
make  a  general  appropriation  for  the  benefit 
of  a  private  corporation  and  the  right  ta 
make  a  cootract  with  such  an  institution  for 
the  care,  maintenance,  and  reformation  of 
those  whom  it  was  bound  to  care  for,  main- 
tain, and  reform. 

St.  Mary's  Industrial  School  v.  Brown,  45- 
Md.  325;  Exempt  Firemen's  Benev.  Fund  v. 
Roome,  98  N.  Y.  318;  Shepherds  Fold  of  Prot- 
estant Church  V.  New  York,  96  N.  Y.  137; 
White  V.  Inebriatefs  Home,  141  N.  Y.  128;  In- 
dianapolis V.  Indianapolis  Home  for  Friend- 
less Women,  50  Ind.  215. 

A  law  authorizing  or  imposing  a  tax  wil^ 
not  be  held  unconstitutional  if  by  any  fair 
construction  it  could  be  upheld  as  mtended  to 
aid  a  public  purpose. 

Booth  V.  Woodbvry,  82  Conn.  119;  Brod- 
head  Y.  Milwaukee,  19  Wis.  626,  88  Am.  Dec. 
711;  Sharplcss  v.  Philadelphia,  21  Pa.  164.  59- 
Am.  Dec.  769;  Speer  v.  Blairstilie  School  Di- 
rectors, 50  Pa.  161;  Bennington  y.  Park,  50  Vt. 
191;  Carson  y.  Smith,  5  Minn.  87,  77  Am. 
Dec.  539. 

Messrs.  C.  D.  O'Brien,  T.  D.  0*Brien». 
and  Stevens,  O'Brien,  Cole,  &  Al* 
brecht,  for  House  of  the  Good  Shepherd,  re- 
spondent: 

Relief  will  not  be  granted  against  a  defend- 
ant who  in  the  presence  of  the  court  offers  to- 
carry  out  and  perform  all  the  complainant 
upon  his  own  showine  is  entitled  to. 

High,  Inj.  §  16. 

The  extraordinary  powers  of  equity  will 
not  be  exercised  for  the  determination  of  mere 
theoretical  disputes  or  controversies  involving 
no  substantial  injury,  whose  redress  is  not  re- 
quired by  urgent  necessity. 

High,  In].  §$9-22;  Bassett  v.  Salisbury 
Mfg.  Co.  47  N.  H.  426;  Bigelow  v.  Hartford 
Bridge  Co.  14  Conn.  56!^,  86  Am.  Dec.  502; 
Nichols  V.  Sc/iool  Directors,  98  111.  61,  84  Am. 
Rep.  160. 

The  fact  that  the  imprisonment  is  illegal 
by  no  means  excuses  the  city  from  paying- 
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for  tbe  food  furnished  at  its  request  to  the 
prisoner. 

Bailfjf  ▼.  J^iiadaphia,  167  Pa.  569. 

Equity  will  not  interfere  with  the  adminis- 
tration  of  the  criminal  laws. 

High,  loj.  g§  20,  68,  272.  1244. 

Start*  Ch.  J.,  deliyered  the  opinion  of  the 
court: 

This  is  an  action  hy  a  taxpayer  of  the  city  of 
8t.  Paul  to  enjoin  the  city  from  paying  the 
defendant  the  iiouse  of  the  Good  Shepherd 
the  sum  of  $71.50,  for  the  board  of  female 
prisooers  committed  to  such  house  by  the 
mnnicipal  court  of  the  city,  pursuant  to  an 
ordinance  of  the  city;  also  to  enjoin  tbe  city 
from  allowing  or  paying  any  money  from  its 
treasury  in  the  future  for  such  purpose:  and, 
further,  to  compel  an  accounting  between  ibe 
city  and  its  co-defendant  for  all  money  hereto- 
fore paid  by  the  former  to  tbe  latter  for  tbe 
l)oard  of  female  prisoners.  Tbe  complaint 
prays  for  such  other  and  further  relief  as  may 
be  just.  When  the  case  was  called  for  trial  in 
the  district  court,  the  defendants  moved  for 
judgment  in  their  favor  on  ihe  pleadings.  The 
court  eranted  tbe  motion,  and  the  plaintiff 
appealed  from  an  order  denying  his  motion  for 
a  new  trial. 

If  the  allegations  of  the  complaint,  as  modi- 
fied by  such  of  the  allegations  of  tbe  answer  as 
tbe  reply  admits,  would,  if  proved,  entitle  tbe 
plaintifiF  to  any  relief  in  the  premises,  it  was 
error  on  the  part  of  tbe  trial  court  to  grant  the 
motion  of  the  defendanis,  and  direct  a  Judg- 
ment in  their  favor,  without  a  trial;  otherwise 
not.  The  here  material  facts  which  are  admit- 
ted by  the  pleadings  are  sultsiaotially  these: 
The  defendant  the  House  of  the  €k>od  Shep- 
herd is,  and  has  been  since  January,  1809.  a 
private  charitable  corporation,  duly  incorpo- 
rated under  tbe  laws  of  this  state,  and  is 
located  in  tbe  city  of  St  Paul.  Its  members 
are  required  to  be  Sisters  of  tbe  Society  of  the 
»6ood  Shepherd,  a  religious  sisterhood  of  the 
Roman  Catholic  faith.  ''Its  general  purpose 
and  object  are  to  reform  fallen  women,  and  to 
afford  protection  to  other  females  whose  cir- 
cumstances in  life  might  endanger  their  virtue; 
and  its  plan  of  operation  is  to  surround  the 
above  mentioned  classes  of  females  with  virtu- 
ous influences,  and  accustom  them  to  habits  of 
industry  and  self-respect."  This  corporation 
owns,  occupies,  and  exclusively  controls  a  build- 
ing or  home  in  the  city  of  St.  Paul,  known  as 
tbe  ''House  of  tbe  Qood  Shepherd,"  and  has 
•o  owned,  occupied,  and  conducted  the  same 
since  alx>ut  the  year  1869.  It  has  been  the 
custom  for  many  years  past  for  the  municipal 
court  of  the  city  of  St.  Paul  to  commit  female 
prisoners  to  tbe  House  of  the  Good  Shepherd, 
from  time  to  time,  as  they  were  convicted  of 
misdemeanors,  subjecting  them  to  imprison- 
ment, under  the  charter  and  ordinances  of  the 
citv.  Such  commitment  was  pursuant  to  an 
orainance  of  the  city  declaring  such  house  to 
be  a  workhouse  for  female  prisoners.  The 
city  has  paid  to  the  House  of  the  Good  Shep- 
herd during  the  past  six  years,  for  the  board, 
lodeing,  and  care  of  such  female  prisoners,  in 
all  $7,200.  During  tbe  month  of  April,  1895, 
it  so  kept  and  cared  for  certain  female  prison- 
ers of  the  city,  for  which  it  charged  $8.25  per 
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week  for  each  prisoner,  amounting  to  $71.50, 
which  amount  was  allowed  by  tbe  cit^,  and  it 
was  about  to  pay  the  same,  when  this  actioa 
was  commenced.  The  city  of  St.  Paul  has  a 
public  workhouse,  but  it  denies  that  it  has 
facilities  for  properly  caring  for  female  prison- 
ers thereon.  There  are  many  other  alle^tions 
both  in  the  complaint  and  answer,  which  are 
not  admitted,  but  they  are  all  immaterial 
save  two.  The  complaint  alleges  that  the 
plaintiff  is  a  taxpayer  of  the  city;  also,  in 
effect,  that  the  city  threatens  to  and  intends  to- 
continue  in  tbe  future  to  send  its  female  pris- 
oners to  the  House  of  the  Good  Shepherd,  and 
contract  with  it  for  their  detention,  board,  and 
care,  and  pay  for  the  same  from  the  public 
funds  of  the  city.  These  allegations  are  put  in 
issue  by  the  answer  of  the  ciljr,  but  it  contains 
no  disclaimer  of  such  intention;  on  tbe  con- 
trary, it  maintains  that  tbe  ordinance  referred 
to  is  valid.  The  answer  of  tbe  House  of  the 
Good  Shepherd  disclaims  any  purpose  to  ask 
or  accept  any  compensation  for  the  care  of 
such  prisoners  in  the  future. 

The  first  and  important  question  presented 
by  the  admitted  fscts  is  whether  tbe  ordinance 
in  question  is  valid.  The  city  of  St.  Paul,  as 
a  municipal  corporation,  has  only  such  powera 
and  rights  as  have  been  expressly  granted  to  it 
by  the  legislature,  or  which  are  incident  thereto, 
and  necessary  to  carry  those  powers  mto  effect. 
The  authority  of  the  city  to  enact  the  ordinance 
in  question  is  subsec.  86,  g  8,  subchap.  4, 
chap.  26,  Special  Laws  1868,  wbich  reads  thus: 
''The  common  council  of  said  city  may  pro- 
vide by  ordinance  tbat  anyone  convicted  of 
an  offense  before  the  city  justice,  subjecting 
such  offender  to  imprisonment  under  the  char- 
ter and  ordinances  of  said  city,  may  be  kept  at 
hard  lat)or  in  any  workhouse  established  by 
said  city  for  that  purpose,  or  in  case  of  a  male 
offender  may  be  kept  at  hard  labor  during  hia 
term  of  imprisonment  in  such  workbouse  or 
upon  the  public  streets  and  improvements  of 
said  city,  or  both;  and  may  also  provide  by 
ordinance  that  anyone  convicted  of  an  offense- 
before  tbe  city  justice  as  aforesaid,  and  com- 
mitted upon  non  iiayment  of  a  fine  imposed, 
may  be  kept  at  hard  labor  in  any  workhouse- 
of  said  city  as  aforesaid,  or.  in  case  of  a  male 
offender,  may  be  kept  at  hard  labor  either  in 
such  workhouse  or  upon  the  public  streets  and 
improvements,  or  both,  until  such  persona 
shall  work  out  the  amount  of  such  fine  at  such 
rate  of  compensation  as  said  common  council 
may  prescribe,  for  a  time  not  exceeding  the- 
term  of  such  commitment,  and  the  commoa 
council  shall  have  full  power  to  establish  by 
ordinance  all  needful  regulations  for  the  secu- 
rity of  such  prisoners  thus  employed,  and  to 
prevent  escape  and  to  insure  proper  discipline, 
and  shall  have  power  to  establish  a  suitable 
workbouse  in  said  city  for  the  purpose  afore- 
said, and  under  such  regulations  as  the  said 
common  council  mav  provide."  This  author- 
ized the  council  of  the  city  to  provide  by 
ordinance  that  any  person  convicted  of  an 
offense  punishable  by  imprisonment  under  the 
charter  or  ordinances  of  the  city,  or  who 
was  committed  for  the  nonpayment  of  a  fine 
imposed  upon  his  conviction,  might  be  kept  at 
hard  labor  in  any  workhouse  established  by 
the  city  for  that  purpose.    It  gives  the  city 
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full  power  to  establish  needful  regulations  for 
the  security  and  discipline  of  such  prisoners; 
also  to  use  the  county  jail.  There  is  no  room 
for  controversy  as  to  the  meaning  of  the  term 
"workhouse"  as  used  in  this  legislative  grant 
•of  power  to  the  city.  The  word,  in  this  state, 
has  a  well-defined/popular,  and  legal  significa- 
tion. It  is  a  place  or  prison  where  persons 
convicted  of  minor  offenses  and  misdemeanors 
may  be  confined  and  kept  at  labor.  All  pris- 
ons, jails,  and  workhouses  of  this  state  for  the 
imprisonment  of  persons  convicted  of  public 
offenses  of  any  grade  must  be  so  far  public 
that  the  superintendents  or  keepers  thereof 
must  be  public  officers  or  agents,  whom  the 
-courts  may  command  to  receive  into  their 
custody  and  detain  the  persons  convicted  of 
•crime,  and  sentenced  to  be  confined  therein. 
Such  places  of  imprisonment,  and  the  keepers 
thereof,  must  be  subject  to  the  control  of  the 
proper  public  authorities.  It  was  such  a  public 
workhouse  that  the  city  was  authorized  to 
establish.  Pursuant  to  such  power,  the  cUv 
Jail  was,  by  ordinance  approved  October,  1869, 
•declared  to  be  the  workhouse  of  the  city  of  St. 
Paul.  The  chief  of  police  was  made  its  super- 
intendent, and  a  board  of  managers,  consisting 
of  the  junior  aldermen  of  each  ward,  was 
created,  and  given  general  supervision  over 
the  workhouse  and  the  management  thereof, 
with  authority  to  prescribe  the  kind  of  labor 
at  which  the  prisoners  might  be  employed,  and 
to  make  all  proper  rules  for  the  government  of 
«uch  workhouse.  On  the  same  day,  the  ordi- 
nance here  in  question  was  approved.  Its  pro- 
visions are  as  follows: 

*' Section  1.  That  the  charitable  Institution 
known  as  the  'House  of  the  Good  Shepherd,' 
and  located  in  the  city  of  St.  Paul,  is  hereby 
established  and  declared  to  be  a  workhouse  for 
female  prisoners,  under  the  charter  and  ordi- 
nances of  said  city." 

"Sec.  2.  It  shall  and  may  be  lawful  for  the 
<;ity  justice  of  said  city  to  commit  to  the  care 
and  custody  of  the  superintendent  of  said 
House  of  the  Qood  Shepherd  any  female  who 
has  been  convicted  of  any  offense  before  him, 
subjecting  such  female  offender  to  imprison- 
ment under  the  charter  and  ordinances  of  said 
•cit^,  and  said  superintendent  shall  keep  such 
prisoner  at  hard  labor,  suitable  to  her  con- 
dition, in  the  said  workhouse,  for  any  time, 
not  exceeding  thirty  days,  to  be  designated  in 
■such  commitment  The  said  supenntendent 
«ha11  have  authority  to  prevent  the  escape  of 
auch  prisoners,  and  to  insure  proper  discipline 
in  said  workhouse,  and  if  necessary  to  require 
the  assistance  of  the  chief  of  police,  or  any 
police  officer,  to  maintain  such  discipline,  and 
to  prevent  the  escape  of  such  prisoners. 

"Sec.  8.  Any  prisoner  committed  to  said 
workhouse  in  default  of  payment  of  any  fine 
or  costs,  may  at  any  time  pay  the  superintend- 
ent the  amount  of  such  fine  or  costs,  and  shall 
be  allowed  at  the  rate  of  twenty-five  cents  per 
•day,  including  board,  for  her  labor  in  com- 
mutation of  her  fine  and  costs;  and  upon  such 
payment,  or  upon  payment  of  any  balance  due 
after  deducting  work,  that  may  have  been 
performed  by  her,  or  upon  the  prisoner  work- 
ing out  the  amount  of  such  fine  and  costs,  or 
if  she  shall  be  otherwise  legally  entitled  to  her 
■discharge,  the  superintendent  shall  set  said 
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prisoner  at  libertv,  and  shall  notify  tbe  dty 
clerk  of  such  discharge. 

"Sec.  4.  Any  person  committed  to  said 
workhouse  may  be  released  at  any  time  upon 
tbe  resolution  of  the  common  council. 

''Sec.  5.  The  superintendent  of  said  work- 
house shall  make  monthly  reports  to  tbe 
common  council  of  the  number  of  prisoners 
received  and  discharged,  and  of  the  amount  of 
fines  and  costs  paid  by  the  prisoners,  if  any, 
and  shall  be  paid  out  of  the  general  fund  of 
said  city  the  same  compensation  per  week  for 
the  board  of  said  prisoners  as  is  aUowed  to  the 
keeper  of  the  city  jail;  provided,  that  said 
city  shall  not  become  responsible  for  maintain- 
ing or  supporting  said  workhouse,  except  for 
the  boara  of  city  prisoners  under  tbia  ordi- 
nance." 

Clearly,  this  ordinance  is  in  excess  of  the 
authority  conferred  upon  the  dty,  and  ia  void 
for  that  reason.  As  a  legal  proposition  (the 
question  of  propriety  of  so  doing  aside),  the 
city  council  had  as  much  power  to  establish 
and  declare  any  church  in  the  dty  a  workhouse 
for  female  prisoners,  and  authorize  the  city 
courts  to  commit  any  female  convict  to  the 
custody  of  the  rector  or  pastor  of  the  church, 
and  require  and  authorize  him  to  keep  such 
prisoners  at  hard  labor  not  exceeding  thirty 
days,  and  to  make  monthly  reports  to  the  city 
council,  as  it  had  to  declare  the  House  of  the 
Qood  Shepherd,  or  any  other  institution  not 
subject  to  public  control,  such  a  workhouse. 
A  comparison  of  the  ordinance  in  question 
with  the  one  establishing  the  city  jail  as  a 
workhouse  is  invited  bv  counsel  for  tbe  dty, 
and  he  claims  "that  the  House  of  the  Cvood 
Shepherd  was  made  aa  much  a  munidpal 
agency  for  the  suppression  of  crime  as  the  jail 
was."  If  by  this  we  are  to  understand  that, 
after  the  passage  of  the  ordinances,  it  was  as 
much  a  public  workhouse  as  the  city  jail  was, 
the  proposed  test  will  prove  fatal  to  the  claioL 
The  city  jail,  declared  bv  tbe  ordinance  to  be 
a  workhouse,  was  a  public  building,  subject  • 
to  exclusive  public  control.  A  superintendent 
and  a  board  of  managers  of  the  workhouse 
were  appointed  and  created  by  the  ordinance, 
who  were  all  public  officers.  In  short,  a  public 
workhouse  was  established  by  tbe  first  ordi- 
nance. Tbe  reverse  is  true  as  to  tbe  second. 
The  building  declared  to  be  a  workhouse  is  tbe 
subject  of  private  ownership  and  private  con- 
trol. No  superintendent  and  board  of  mana- 
gers of  the  supposed  workhouse  are  provided 
for.  The  superintendent  of  the  House  of  tbe 
Good  Shepherd  is  not  a  public  officer  or  agent. 
Neither  the  place  where  the  convicts  are  to  be 
Imprisoned  nor  the  managers  thereof  are  in  any 
manner  subject  to  the  control  of  any  public 
authority.  Tbe  municipal  court  has  no  power 
by  its  commitment  to  command  the  superin- 
tendent to  receive  and  detain  prisoners  in  the 
House  of  the  Good  Shepherd,  for  it  is  a  private 
institution,  controlled  exclusively  by  a  private 
ch aritable  corporation .  A s  already  suggested . 
the  only  workhouse  the  city  was  authorized  to 
establish  was  a  public  workhouse,  which 
should  be  governed  and  controlled  by  munici- 
pal authority.  The  ordinance  does  not  estab- 
lish such  a  workhouse.  It  is  void,  and  all 
commitments  of  female  prisoners  to  the  House 
of  the  Good  Shepherd  oy  the  dty  courts  are 
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▼Old.  It  necessarily  follows  that  any  god  t nets 
on  the  part  of  the  city,  express  or  implied,  for 
the  future  detention  and  support  of  prisoners 
4n  an  institution  to  which  such  prisoners  cannot 
be  legally  cooamitted,  are  also  illegal. 

But  it  does  not  follow  from  this  contusion 
that  the  plaintiff  is  of  right  entitled  to  invoke 
the  aid  of  *a  court  of  equity  to  enjoin  the 
payment  of  the  claim  of  the  House  of  the 
Good  Shepherd  for  past  services  in  boarding 
and  caring  for  such  prisoners,  or  to  compel  aq 
accounting  between  it  and  the  city  for  money 
paid  to  it  in  the  pest  for  such  services.  While 
it  is  true  that,  upon  grounds  of  sound  public 
policy,  the  doctrine  of  uUra  we$  is  applied 
with' greater  strictness  to  municipal  than  to 
private  corporations,  and  that  in  this  state  a 
taxpayer  may  enjoin  an  unauthorized  appro- 
priation of  public  money,  yet  in  cases  where 
the  proposed  appropriation  is  only  technically 
illegal,  and  it  would  be  more  ioequi table  to 

frant  the  injunction  than  to  refuse  it,  it  may 
e  refused.  The  payment  of  the  $71. 50,  which 
the  plaintiff,  as  a  taxpayer,  seeks  to  enjoin  in 
this  case,  is  not  a  proposed  gratuity  to  a  private 
party,  or  to  a  religious  society  or  school,  as 
claimed  by  him,  but  it  is  honestly  due  to  the 
House  of  the  Qood  Shepherd  for  boarding 
and  caring  for  prisoners  at  the  request  of  the 
city  of  St.  Paul,  and  at  the  command  of  her 
courts,  made  pursuant  to  an  ordinance  of  the 
city,  which  has  been  in  force  and  acquiesced 
in  by  citizens  and  taxpayers  for  nearly  a  quar- 
ter of  a  century.  Although  it  Is  true  that,  by 
reason  of  the  invalidity  of  the  ordinance,  the 
city  was  not  authorized  to  contract  for  such 
board  and  care,  yet  the  contract  was  made  and 
executed  in  good  faith  on  one  side,  before  the 
ordinance  was  declared  invalid  by  any  judicial 
authority.  The  city  has  received  full  consid- 
eration for  the  proposed  payment,  and,  in 
equity  and  good  conscience,  the  claim  ought  to 
be  paid;  and  a  refusal  to  enjoin  its  payment, 
under  such  circumstances,  by  the  trial  court, 
«'as  a  proper  exercise  of  its  discretion. 

Whether  a  taxpayer  may,  in  a  proper  case, 
maintain  an  action  in  his  own  name  to  compel 
a  municipal  corporation  and  parties  to  whom  it 
has  paid  public  funds  fraudulently  or  on  illegal 
contracts  to  account  as  to  such  funds,  and  re- 
quire the  amount  thereof  to  be  paid  to  the  cor- 
poration, is  a  question  which  we  are  not  called 
on  to  discuss  or  decide  in  this  case.    If  such  an 


action  can  be  maintained  in  any  case,  the 
plaintiff  has  not,  by  the  allegations  of  hia 
complaint,  shown  himself  entitled  to  invoke  the 
aid  of  equity  to  compel  a  repayment  to  the  city 
of  the  amount  heretofore  paid  by  it  to  its  co- 
defendant  for  the  board  and  care  of  its  pris- 
oners. Waiving  the  technical  objection  that 
there  is  no  allegation  in  his  complaint  that  he 
has  requested  toe  city  to  bring  such  an  action, 
we  are  of  the  opinion  that,  on  the  merits,  he  is 
not  entitled  to  maintain  this  action  for  the  pur- 
pose of  compelling  such  repayment,  for  the 
simple  reason  that  it  would  be  grossly  inequi- 
table to  permit  him  to  do  so.  The  reasons  we 
have  suggested  why  the  payment  of  the  $71 .50 
ought  not  to  be  enjoined  apply  with  greater 
force  to  past  payments.  It  cannot  be  claimed 
that  the  parties  to  whom  the  payments  were 
made  had  any  knowledge  of  the  invalidity  of 
the  ordinance,  or  of  the  judgments  of  the 
court  committing  prisoners  to  their  custody; 
and  the  taxpayers  of  the  city  have  stood  by  for 
years,  without  objecting,  while  they  boarded 
and  cared  for  such  prisoners,  and  accepted 
their  pay  for  fair  services  rendered,  relying  on 
the  orainance,  judgments,  and  the  contract  of 
the  city.  Neither  the  plaintiff  nor  any  other 
taxpayer  is  entitled  to  the  aid  of  equity  to 
compel  a  repayment  to  the  city  of  the  amounts 
so  received. 

But  a  third  claim  is  made  by  the  plaintiff,  to 
the  effect  that  the  city  threatens  and  intends  to 
continue  in  the  future  the  practice  of  the  past 
as  to  committing  its  female  prisoners  to  the 
custody  of  the  House  of  the  Good  Shepherd, 
and  to  enter  into  contracts  with  it  as  to  the  de- 
tention, care,  and  board  of  such  prisoners,  and 
to  pay  for  the  same  with  public  money.  If  the 
plaintiff  establishes  this  claim  on  the  trial,  he 
will  be  entitled  to  an  injunction  restraining  the 
city  from  entering  into  such  unauthorized  con- 
tracts. Sindair  v.  Winona  County  Comra,  23 
Minn.  404,  23  Am.  Rep.  694.  As  already 
stated,  the  pleadings  raise  an  issue  as  to  the  in- 
tention and  purpose  of  the  city  as  to  continuing 
the  use  of  the  House  of  the  Good  Shepherd  as 
a  workhouse,  and  making  contracts  for  the 
support  of  its  prisoners  therein.  The  plaintiff 
was  entitled  to  have  this  issue  tried,  and  the 
court  erred  in  dismissing  the  action  without  a 
trial  of  this  particular  issue. 

Order  reversed,  and  a  new  trial  granted. 
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Monterey  &  Mexican  Gulf  Railroad  Com- 
pany, Beept., 
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1*  A  forel^^  x*eeeiTer  who  has  obtained  pos- 
.  eeesioD  of  property  within  the  Jurisdiction  of 


the  court  appointing  him  will  be  protected  in 
such  possession  in  any  Jurisdiction  into  whlcn  be 
may  take  the  property. 

8.  A  foreig^n  receiver  has  a  special 
property  in  assets  delivered  into  bis  possession 
in  the  Jurisdiction  where  he  was  appointed  which 
will  authorize  him  to  maintain  suit  for  their  re- 
covery even  against  the  claim  of  domestic  cred- 
itors who  attach  the  property  after  he  has 
brought  it  Into  the  United  States. 


Kon.— As  to  the  riirbt  of  a  receiver  in  respect  to  I  appointed,  see  noU  to  Oilman  v.  Hudson  Riv< 
property  outside  of  tbe  Jurisdiction  in  whlob  he  Is  I  Boot  ft  &  Mfg.  Co.  (Wis.)  28  L.  R.  A.  92. 
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8*  Th«  fket  that  a  foreic:ii  court  mil* 
fornoay  exercises  Jurifldictlon  over  a  sub- 
ject, in  tbe  absence  of  proof  to  the  contrary,  is 
suiBoient  evidence  of  tbe  jurisdiction. 

4*  Testimony  of  witnesses  is  sufficient  to 
show  the  Jurisdiction  of  aforelg-n  court  if  tbat 
18  not  defined  by  statute. 

(June  28, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  tbe  City  of  St.  Louis 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  possession  of  a  railroad  car.    Ajfirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  C*  Jones*  J.  C.  Jones»  and 
C.  C.  Kidd,  for  appellant: 

The  petition  in  an  action  of  replevin  must 
state  that  the  plaintiff  has  a  general  or  special 
property  in  the  subject-matter  of  the  suit. 

Benedict  <£  B,  Mfg.  Co.  v.  Jones,  60  Mo. 
App.  219. 

A  receiver  cannot  sue  in  a  foreign  Jurisdic- 
tion. 

Farmertf  d  M.  Ins.  Co.  v.  Needles.  52  Mo. 
17;  GUnn  v.^  Bunt,  120  Mo.  841;  Booth  v. 
Clark,  58  U.  8. 17  How.  822,  15  L.  ed.  164. 

A  receiver  has  no  extraterritorial  power  and 
cannot  sue  outside  of  tbe  jurisdiction  of  the 
court  which  appointed  him. 

Booth  V.  Clark,  supra;  Brigham  v.  Ludding- 
ion,  12  Blatchf.  237;  Hazard  v.  Durant,  19 
Fed.  Rep.  471;  Mof^  v.  Burrow,  62  Tex.  396; 
Mtn'eau  v.  Du  Bellet  (Tex.)  27  8.  W.  608;  Mor- 
ton V.  Hatch,  54  Mo.  408;  Mau  v.  Burk.  80  Mo. 
675;  Tiitman  v.  Thornton,  107  Mo,  500.  16  L. 
R.  A.  410;  State,  Fichtenkamm,  y.  Qamhs,  68 
Mo.  296;  Humphrfys  y.  Hopkins,  81  Cal.  551, 
6  L.  R.  A.  79;};  Varmeri  &  M.  Ins.  Co.  y. 
Needles,  and  Qlenn  v.  Hunt^  supra;  High, 
Receivers,  g  289. 

In  some  states,  on  principles  of  comity,  the 
genera]  rule  above  stated  is  relaxed,  but  not  to 
the  detriment  of  domestic  creditors. 

Hunter.  Columbian  Ins.  Co.  56  Me.  290;  Tay- 
lor  y.  Columbian  Ins,  Co.  14  Allen,  85B;  87 
Cent.  L.  J.  p.  318;  High,  Receivers,  §  242. 

A  receiver  is  an  officer  of  the  court,  and  can- 
not maintain  an  action  in  his  representatiye 
capacity  without  leaye  of  the  court  appointing 
him. 

Booth  V.  Clark,  supra:  Screven  v.  Clark,  48 
Ga.  41;  Alexander  v.  Belfe,  6  Mo.  App.  139. 

When  a  receiver  is  permitted  on  principles 
of  comity  to  sue  in  a  foreign  jurisdiction  the 
lurisdiction  of  the  court  appointing  him  must 
be  proved. 

Kronberg  v.  Elder,  18  Kan.  150;  Beach,  Re- 
ceivers, §  mr,  1  Greenl.  Ev.  §  540. 

Mr.  Joseph  S*  Laurie,  for  respondent: 

A  receiver  may,  as  a  matter  of  comity,  main- 
tain suits  in  foreign  courts  proyided  only  that 
such  comity  will  not  be  extended  to  the  detri- 
ment of  creditors  resident  in  such  foreign  ju- 
risdiction. 

20  Am.  &  Eng.  Enc.  Law,  p.  242;  High, 
Receivers,  ^  241;  Beach,  Receivers,  ^  234. 

The  general  doctrine  was  laid  down  in  some 
of  the  earlier  American  cases  that  a  receiver 
appointed  in  another  state  would  not  be  al- 
lowed to  bring  suit  in  his  own  name  as  receiver 
on  the  ground  that  his  appointment  had  no  ex- 
traterritorial effect;  but  while  the  latter  cases 
do  not  recognize  the  foreign  appointment  as 
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being  an  absolute  right  to  sue,  they  largely  ez^ 
tend  to  him,  b^  jhe  exercise  of  comity,  the- 
priyilege  of  maintaining  a  suit  when  this  will 
not  defeat  or  impair  the  remedies  of  resident 
creditors. 

Oilman  y.  Hudson  Biter  Boot  A  8.  Mfg.  Co. 
(Wis.)  28  L.  R.  A.  54;  Works,  Jurisdiction,  67. 
68;  6  Thomp.  Corp.  5831;  Jones,   Corporate- 
Bonds  <&  Morte.  §g  462,  472. 

Independently  of  the  matter  of  comity,  a  re- 
9eiyer  who  has  been  appointed  bj  a  foreign 
court,  and  who  by  virtue  of  such  appointment 
has  taken  into  his  possession  and  custody 
within  said  jurisdiction  property  belonging  lo- 
an insolvent  debtor,  thereby  acquires  a  special 
property  in  said  chattel,  and  when  the  same, 
upon  being  sent  or  removed  into  this  state  or 
any  other  jurisdiction,  is  there  seized  and  de- 
tained by  a  creditor  of  said  insolvent,  he  i» 
thereby  entitled,  as  a  matter  of  right,  to  insti- 
tute and  maintain  in  the  courts  of  the  state  ai^ 
action  of  replevin  for  its  recoveiy. 

Thomp.  Corp.  8  734;  Humphreys  y.  Hop- 
kins, 81  Cal.  551.  6  L.  R.  A.  792;  High,  Re- 
ceiyers,  §^  244;  Beach,  Receiyers,  §§  234,  670; 
Chicago,  M.  <fc  SL  P.  R.  Co.  y.  Keokuk  N.  L. 
Packet  Co.  108  III.  317,  48  Am.  Elep.  557;  Ca- 
gill  y.  Wooldriffge,  8  Baxt  680,  85  Am.  Rep. 
716:  Hurd  y.  Elizabeth,  41  N.  J.  L.  1;  Pond  v. 
Cooke,  46  Conn.  126,  29  Am.  Rep.  668;  Oooke^ 
y.  Orange,  48  Conn.  401;  Oilman  v.  Hudson 
River  Boot  di  8.  Mfg.  Co.  supra;  State,  Ficht- 
enkamm, y.  Oambs,  68  Mo.  289. 

The  objection  to  plaintiff's  rigbt  to  maintain 
this  action,  if  tenable  at  all.  af^ts  simply  his 
legal  capacity  to  sue,  and  being  apparent  upon 
the  face  of  the  petition  is  waived  by  defend- 
ant's failure  to  file  a  demurrer  to  the  petition 
based  on  such  a  ground. 

Crenshaw  y.  UUman,  118  Mo.  633;  Pettin* 
g%U  y.  Jones,  21  Mo.  App.  210;  State,  Napton^ 
V  Hunt,  46  Mo.  App.  616;  Walker  y.  Deaver, 
79  Mo.  664;  State,  Saline  County,  y.  Sapping^ 
ton,  68  Mo.  474:  SpiUane  y.  Missouri  P.  R.  Co. 
Ill  Mo.  555;  Butier  y.  fMwson,  78  Mo.  227; 
Mammons  Y.  iZ^nfroto,  84Mo.  384;  Paddock  v. 
Somes,  102  Mo.  226.  10  L.  R  A.  264;  Blisa^ 
Code  PI.  8d  ed.  §§  408,  409a;  Gregory  y.  ifc- 
Ckn-mick,  120  Mo.  657. 

MacFarlaAe*  J.,  deliyered  the  opinion  of 
the  court: 

This  is  an  action  of  repleyin  to  obtain  the 
possession  of  a  special  railroad  car  known  a» 
the  "Sierra  Mojada."  The  Monterey  &  Mex- 
ican' Gulf  Railroad  Company  is  a  corporation 
of  the  state  of  New  York,  which  owned  and 
operated  a  railroad  in  the  Republic  of  Mexico. 
This  corporation  having  become  insolyent.  its 
property  was,  by  a  decree  of  the  Federal  dis- 
trict court  for  the  state  of  Nuevo  Leon,  placed 
in  the  hands  of  plaintiff,  Robertson,  as  receiyer. 
Under  and  by  authority  of  this  decree  the 
receiver  was  put  into  possession  of  all  the  prop- 
erty of  the  corporation,  including  the  car  Sierra 
Mojada.  This  car  was  used  by  the  managing 
officer  of  the  corporation  in  traveling  oyer  the 
road  and  elsewhere  on  the  business  of  the  cor- 
poration. It  was  the  private  car  of  the  execu- 
tive officers  of  the  company,  and  with  the  other 
property  went  into  the  possession  of  the 
receiver,  within  the  jurisdiction  of  the  court. 
In  1892  plaintiff  brought  the  car  from  the 
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llepoblic  of  Mexico  to  St  Lotils,  where  it  was  I 
Attached  at  the  suit  of  Fairbanks,  Morsf^.  & 
Co.,  creditors  of  said  corporatioD,  and  citizeos 
of  the  state  of  Illioois.  Under  a  writ  of 
flUachment  issued  in  that  suit,  which  was 
against  the  corporation,  the  car  in  question 
vas  taken  in  possession  by  defendant,  who  is 
the  sheriff  of  the  city  of  8t.  Louis.  This  suit 
is  by  Robertson,  as  such  receiver,  to  regain 
prissessioD  of  the  car. 

1.   The  controlling  controversy  in  this  case 
is  whether  a  receiver  appointed  by  a  court  of 
the  Republic  of  Mexico  can,   as  against  an 
aitacbing  creditor  of  the  debtor  who  resides  in 
ihe  state  of  Illinois,  recover,  by  a  suit  in  a 
<ourt  of  this  state,  the  property  of  the  debtor, 
which  had  come  into  possession  of  the  receiver 
in  Mexico,  and  which  was  brought  into  the 
jorisdictioo  of  the  Missouri  court  by  the  receiver 
bimself.    The  general  rule  is  that  a  receiver, 
appointed  by  a  court  of  chancery,  has  no  legal 
status  outside  tbe  territorial  jurisdicfion  of  the 
•court  appointing  him.    He  receives  his  powers 
from  the  court,  and  can  only  exercise  them 
within  its  jurisdiction.    The  court  itself  has 
DO  power  beyond  the  bounds  of  its  Jurisdic- 
tion, and  can  confer  none  upon  the  receiver. 
This  strict  rale  of  legal  rii^bt  is  generally 
recognized.     Farmers  <fe  M.  Ins.  Co,  v.  Needles^ 
52  Mo.  17;   Booth  v.  Clark,  68  U.  8.  17  How. 
3«8,  15  L.  ed.  164;  Beach,  Receivers,  §  680, 
and  note,  for  cases.    The  rule,  however,  is  not 
applied  with  the  same  strictness  with  which 
it  is  deolared,  but  courts  often,  in  the  spirit  of 
comity,  recognize  the  rights  and  powers  of 
receivers  appointed  in  other  jurisdictions,  and 
allow  them  to  sue  for  and  recover  property 
which  they  are  entitled  to  hold  under  the 
law  appointing  them,  or  to  pursue  generally 
their  remedies.    This  spirit  of  comity  has  been 
€0  generally  acted  upon  as  to  create  an  excep- 
iion  to  the  rule  almost  as  well  established  ns 
the  rule  itself.    la  most  courts  of  tbe  United 
States  it  is  only  withheld  when  to  allow  it 
would  contravene  the  laws  or  public  policy  of 
tbe  state,  or  would  defeat  or  impair  the  rights 
of  resident  creditors.    Beach,  Receivers.  §  t)82; 
<jluck  &  B.  Receivers,  §  57.  and  cases  cited  in 
notes.     So  far  as  I  am  advised  this  court  has 
never  either  recognized  or  denied  this  excep- 
tion, nor  do  we  deem  it  neces.<(ary  to  pass  upon 
It  in  this  case.    The  principle  upon  which  we 
think  this  case  must  be  ruled  is  one  of  law, 
and  not  of  comity.    The  order  of  the  Federal 
court  of  Mexico  required  all  the  property  of 
the  railway  corporation  to  be  delivered  into 
tbe  hands  of  the  receiver,  who  was  directed  to 
preserve  and  manage  it  for  the  benefit  of  fdl 
tbe  creditors.    Under  this  order  the  receiver 
obtained    possession  of   tbe  car  in  question 
within  the  Jurisdiction  of  the  court  appointing 
him.    The   possession  of   the  jreceiver  was, 
therefore,  lawful  when  taken.    The  car,  with 
all  other  property  of  the  corporation,  was  held 
for  the  bienefit  of  foreign  as  well  as  domestic 
creditors.    The  creditors  residing  in  the  United 
States  had  no  riithts  superior  to  those  of  tbe 
creditors  residing  within  the  Jurisdiction  of 
the  court.    It  cannot  be  seen  bow  those  rights 
became  paramount   when  the  propertv  waa 
brought,  by  the  lawful  possessor,  with'in  the 
jurisdiction  of  the  courts  of  the  United  States. 
Courts  will  protect  the  rights  of  domestic  cred 
itors,  and  will  not  permit  property  located  in 
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their  jurisdictions  to  be  carried  away  by  a 
receiver  of  a  foreign  state  or  nation,  until  all 
such  creditors  are  satisfied.  But  we  know  of 
no  principle  upon  which  'rights  of  domestic 
creditors  can  be  created  by  reason  of  tbe  prop- 
erty, in  the  lawful  possession  of  the  receiver, 
being  brouirht  within  their  jurisdiction.  Such 
a  rule  would  greatly  embarrass  the  receiver 
in  tbe  discharge  of  his  duties,  and  would  in 
many  cases  affect  inluriously  the  rights  of 
creditors.  Hence  it  is  generally  ruled  that, 
after  a  receiver  has  obtained  possession  of  the 
property  of  the  debtor  within  the  jurisdiction 
of  the  court  appointing  him,  such  possession 
will  be  protected,  into  whatever  jurisdiction 
the  property  may  thereafter  be  taken  by  the 
receiver. 

Tbe  order  of  tbe  court  and  the  subsequent 
possession  thereunder,  vested  in  the  plaintiff  a 
special  property  in  the  car  which  authorizes 
bim  to  maintain  this  suit.  Cagill  v.  Woolridge, 
8  Baxt.  580.  85  Am.  Rep.  716;  Merchants  Nat. 
Bank  v.  MeLeod,  88  Ohio  St.  17*;  Bnyby  v. 
Atlantic,  M.  dt  0,  R.  Co,  86  Pa.  291;  CAieaffo, 
M.  <Sb  St.  P.  R,  Co.  V.  Keokuk  N.  L.  Packet  Co. 
108  111.  817,  48  Am.  Rep.  557;  McAMn  v. 
Jollies,  10  La.  Ann.  652;  Pond  v.  Cooke,  45 
Ck)nn.  126.  29  Am.  Rep.  668.  Henry,  J.,  in 
his  dissenting  opinion,  in  argument,  states  the 
rule  thus:  "A  suit  by  the  receiver  to  recover 
property  of  which  he  had  obtained  possession, 
but  which  has  been  taken  from  bim,  rests  upon 
a  different  ground.  In  such  a  case  his  former 
possession  created  a  special  property  which 
will  support  the  action."  IState,  FiofUenkamm, 
V.  Gambs,  68  Mo.  296.  This  declaration, 
while  probably  not  necessary  to  a  decision  of 
the  question  in  issue,  was  not  inconsistent 
with  what  whs  said  by  the  majority  of  the 
court,  and  at  least  expresses  the  views  of  the 
learned  writer.  The  rule  is  thus  expressed  by 
a  receni  text- writer:  ''So  long  as  the  property 
is  taken  from  the  corporation,  and  placed  in 
the  hands  of  a  a  receiver,  with  full  power,  un- 
der the  direction  of  the  court,  to  settle  tbe  es- 
tate of  the  corporation,  it  cannot  be  taken  from 
the  receiver  by  a  creditor  of  the  corporation, 
but  will  be  treated  in  another  state  precisely  as 
it  would  have  been  by  the  courts  of  the  state 
where  the  receiver  was  appointed,  if  the  con- 
troversy had  arisen  there."  Gluck  &  B.  Re- 
ceivers, 188.  In  Chicago,  Af.  <&  8t.  P,  R,  Co. 
V.  Keokuk  N.  L.  Packet  Co.  supra,  the  con- 
trollingfacts  were  similar  to  the  facts  in  this 
case.  The  property  of  tbe  packet  company 
had  been  put  into  the  hands  of  a  receiver  un- 
der an  cder  of  a  court  in  tbe  state  of  Mis- 
souri. Tbe  property,  including  a  certain 
barge,  came  into  the  bands  of  the  receiver.  In 
conducting  the  business  of  the  company  the 
receiver  sent  the  barge  to  Quincy,  in  the  state 
of  Dlinois,  where  it  was  taken  by  the  sheriff 
under  attachment  by  an  Illinoia  creditor  of  the 
packet  company.  The  receiver  interpleaded, 
claiming  the  property  under  the  order  of  the 
court  and  his  possession  thereunder.  The 
court  held  that  the  suit  could  be  maintained. 
Upon  this  state  of  facts  tbe  court  stated  the 
law  as  follows:  "By  taking  the  barge  into  his 
possession  within  the  jurisdiction  of  the  court 
that  appointed  him,  a  special  property  in  the 
barge  became  vested  in  the  receiver,  and  it  is 
the  established  rule  that  where  a  legal  title  to 
personal  property  has  once  passed  and  become 
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Tested  io  accordance  with  the  law  of  tbe  state 
wbere  it  is  situated,  tbe  validity  of  such  title 
will  be  recognized  every wbere."  In  P<md^. 
Cooke,  supra,  a  receiver  appointed  in  New 
Jersey  transported  iron  to  tbe  state  of  Connec- 
licut,  to  be  used  in  completing  a  contract  of 
tbe  debtor  made  prior  to  tbe  appointment  of 
tbe  receiver.  Tbe  propertv  was  taken  under 
Hitaobment  by  a  creditor  of  the  state  of  Con- 
necticut. The  propetty  was  claimed  by  tbe 
receiver.  The  court,  in  deciding  tbe  contro- 
versy, says:  *'Tbu8  it  appears  that  tbe  prop- 
erty was  in  tbe  possession  of  the  defendant  as 
receiver  when  it  came  into  this  state.  He  was 
invested  with  it,  and  was  legitimately  per  form- 
ing tbe  duties  of  bis  appointment  in  completing 
the  contract  by  its  use  when  it  was  attached 
by  tbe  plaintiff.  Id  these  circumstances  com- 
ity among  tbe  states  requires  that  tbe  case 
should  be  regarded  by  our  courts  precisely  as 
it  would  have  been  by  tbe  courts  or  New  Jer- 
sey if  the  controversy  had  arisen  there."  The 
court  says  further:  "When  property  has  once 
vested  in  a  trustee,  assignee,  or  receiver,  by 
tbe  law  of  the  state  where  the  property  is  sit- 
uated, it  makes  no  difference  whether  it  is  done 
under  the  local  law  of  the  state  or  under  the 
common  law.  The  law  of  another  state  will 
not  devest  tbe  trustee,  assignee,  or  receiver  of 
his  right  to  tbe  property,  should  he  take  it  into 
such  state  in  the  performance  of  bis  duty." 

In  BrowneU  v.  Manchetter,  1  Pick.  233,  it 
was  held  that  a  sheriff  in  the  state  of  Massa- 
chusetts who  had  attached  property  in  that 
state  did  not  lose  his  special  property  by  re- 
moving the  attached  property  into  the  state  of 
Rhode  Island  for  a  lawful  purpose.  An 
administrator  wbo  has  obtained  a  Judg- 
ment in  bis  representative  capacity  in  the  do- 
mestic court  has  been  allowed  to  maintain  an 
action  in  his  own  name  on  the  judgment  in  a 
foreign  court,  on  tbe  ground  that  the  title  to 
tbe  judgment-  was  vested  in  him.  Lewis  v. 
Adama,  70  Cal.  403. 59  Am.  Rep.  428;  Barton 
V.  Biggins,  41  Md.  539;  Oherrp  v.  Speight,  28 
Tex.  503;  Rucks  v.  Taylor,  49  Miss.  552.  Our 
opinion  is  that  the  order  of  the  court,  and  tbe 
subsequent  possession  thereunder  in  Mexico, 
vested  in  tbe  plaintiff  a  special  property  in  tbe 
car,  and  authorized  him  to  maintain  this  suit 
for  the  recovery  of  the  property,  even  against 
tbe  claim  of  creditors  of  tbe  United  States. 

2.  Tbe  pleadings  put  in  issue  the  jurisdic- 
tion of  tbe  court  appointing  tbe  receiver.  The 
only  proof  of  the  jurisdiction  was  the  evidence 
of  witnesses  who  bad  knowledge  of  the  laws 
of  Mexico,  and  of.  tbe  proceedings  of  tbe 
courts  of  that  country.  This  evidence  showed 
that  the  district  courts  of  Mexico  uniformly 
exercised  jurisdiction  in  tbe  appointment  of 
receivers,  and  in  controlling  the  affairs  of  in- 
insolvent  corporation?,  until  tbe  property 
could  be  sold  and  applied  to  the  payment  of 
tbe  debts.  It  was  noi  shown  whether  or  not 
tbe  jurisdiction  of  these  courts  was  defined  by 
statute,  or  was  fixed  by  long-continued  exer- 
cise of  it.  The  record  of  the  proceedings  ap- 
pointing plaintiff  receiver  of  tbe  Montery  & 
Mexican  Gulf  Railroad  Company  discloses  tbe 
fact  that  tbe  appointment  grew  out  of  attach- 
ment proceedings  against  tbe  corporation,  and 
tbe  nomination  of  creditors,  as  provided  by  the 
Commercial  Code  of  Mexico.  It  also  appears, 
on  tbe  face  of  the  record,  that  tbe  duty  of  re- 
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ceivers  and  their  powers  are  matters  of  statu* 
tory  regulation.     It  is  insisted  by  defendant 
that,  as  the  record  shows  that  the  court  is  gov- 
erned    by  statute  law,  tbe  jurisdiction  or  the 
court  to  appoint  plaintiff  receiver  could  only  be 
established  by  tbe  statute  itself.    As  plaintilT 
claims  a  right  to  the  possession  of  the  property 
solely  by  virtue  of  tbe  judgment  of  a  foreign 
court,  it  was  incumbent  on  him  to  prove  that 
tbe  court  had  jurisdiction  to  confer  tbe  right 
upon  him.     The  property  belonged  to  tbe  cor- 
poration for  whose  debt  tbe  carlo  Question  wa» 
attached.    Tbe   attachment  is  valid,  and  tbe 
right  of  defendant,  as  sheriff,  to  hold  tbe  prop- 
erty is  complete,  unless  plaintiff  has  shown  a. 
valid  transfer,  fiot  only  of  the  possession,  but 
the  right  of  possession,  to  himself,  prior  to  the 
attachment.    If  tbe  court  had  no  Jurisdictioa 
to  make  the  appointment,  tbe  judgment  con- 
ferred no  right  upon   tbe  receiver.     Greenleaf 
says:    "In  order  to  found  a  proper  ground  of 
recognition  of  a  foreign  judgment,  ...  it  is 
indispensable  to  estaJbHsh  that  tbe  court  which 
pronounced  it  bad  a  lawful  Jurisdiction  over 
the  cause."    1  Greenl.  Ev.  §  540;  Taylor  v. 
Columbian  Ins.    Co.  14  Allen,  357.    See  also 
Kronbergy.  Elder,  18  Kan.  150,  in  which  it  i» 
held  by  Brewer,  J.,  that  one  claiming  a  right 
as  receiver  must  show  that  the  court  had  juris- 
diction to  confer  the  right.     What  tbe  laws  of 
foreign  countries  are,  when  made  an  issue  in  a 
case,  must  be  proved  as  other  facts.    If  the^ 
are  written,  the  laws  themselves,  or  authenti- 
cated copies,  must  be  produced.    If  they  are 
not  written,  then  they  may  be  proved  by  the 
evidence  of  witnesses  wbo  are  competent  to 
test  ify  on  the  question.     Charlotte  v.  Chouteau, 
25  Mo.  465;  1  Greenl.  Ev.  §^  446-448;  Pierce 
V.  IndsetJi,  106  U.  S.  551,  27  L.  ed.  256.    If  the 
jurisdiction  of  tbe  district  courts  of  Mexico  is 
not  defined  by  statute,  we  are  of  the  opinion  that 
tbe  evidence  offered  by  plaintiff  miakes,  prima 
facie,  sufficient  proof  of  it  to  authorize  the 
judgment.    The  fact  that  a  foreign  court  uni- 
formly exercises  jurisdiction  over  a  subject, 
io  tbe  absence  of  proof  to  the  contrary,  ought 
to  be  taken  as  evidence  of  the  jurisdiction. 
That  is  about  tbe  only  proof  of  which  tbe  fact 
is  susceptible,  except,  probably,  the  written  or 
published  decisions  of  the  court  itself,  if  such 
should  be  in  existence,  of  which  there  is  no 
proof  in  this  case.    But  defendant  insists  that 
tbe  record  of  tbe  judgment  and  decree  of  the 
court  appointing  and  confirming  plaintiff  as 
receiver  shows  upon  its  face  that  tbe  court  is 
governed  by  statute  laws,  and  therefore  the 
laws  themselves  should  have  been  produced. 
A  careful  examination  will  show  that  refer- 
ences to  a  code  and  to  tbe  commercial  law  ap- 
ply to  the  matter  of  procedure  in  court  rather 
than  the  jurisdiction  of  tbe  court.     We  are  not 
concerned,  in  this  collateral  proceeding,  ahout 
bow  tbe  receiver  was  appointed,  or  what  his 
duties  are  under  tbe  statutes  of  Mexico.     If 
tbe  court  had  jurisdiction  to  appoint  him,  the 
judgment  itself  affords  at  least  presumptive 
evidence  that  the  proper  steps  were  taken. 
Greenl.  Ev.  §  541;  Pelton  v.  Plat/^,  13  Ohio,. 
217.  42  Am.  Dec.  197. 
T7ie  judgment  is  affirmed. 

Robinson*  J.,   concurs.     Barclay.    J.» 

concurs  in  conclusion.     Brace*  Ch.  J.,  ab-^ 

sent. 
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Matnda  GRAY  ei  at.,  K/t.  in  Err., 

V. 

B.  P.  HOLMES  ei  al. 


(. 


KaB. 


*1.  Aehild  ftdopted  in  a  dster  state,  in 

subsuntlal  compllaooe  with  ber  statutes,  will  in- 
beiit  lands  of  the  deceased  adopting  parent  In 
this  state  on  eqnal  terms  wltb  a  otalld  of  such 
iwrent  tx>m  in  wedloolc 
2.  The  helm  ef  an  adopted  danir^ter 
will  inherit,  through  her,  a  share  of  the  estate  of 
the  deceased  adopting  parent.  Just  as  If  she  were 
a  daughter  of  such  parent  bybluod. 

8.  Under  i  IS  of  the  act  of  i859»  regu- 
Isting  d«soent8  (Oomp.  Laws  1882,  p.  470)  wlien  a 
child  died  Intestate,  leaving  no  wire  or  issue,  the 
whole  of  his  estate  went  to  his  father. 

<  July  11,1805.) 

ERROR  to  the  District  Court  of  Bourbon 
County  to  review  a  judgment  in  fayor  of 
plaiDtifls  in  a  proceeding  to  obtain  parlition  of 
certain  real  estate.    AffirmeA* 

Statement  by  Martin*  Cb.  J.: 

The  original  action  was  brought  by  B.  F. 
Holmes  and  Una  Holmes  against  Elizabeth  £. 
Huffman  and  Matilda  Gray  for  the  partition 
of  certain  real  estate  of  which  Adam  Huffman 
died  seised,  the  same  not  being  necessary  for 
the  payment  of  debts.  Adam  Huffman  mar- 
ried Sophronia  Gray,  daughter  of  B.  W.  and 
Sarah  Gray,  in  1800.  William  H.  Huffman 
was  bom  in  July,  1861,  thc^  only  child  of  said 
marriage.  Saran  Gray  died  intestate  January 
1.1862.  Her  daughter.  Sophronia  J.  Huff- 
man, died  intealate  January  7,  1862,  and  said 
child.  William  H.  Huffman,  died  January  14, 
1862.  After  the  death  of  his  wife  and  bis  sod 
as  aforesaid,  Adam  Huffman  married  Eliza- 
beth £.  Adamson,  a  widow,  and  on  September 
5. 1870,  he  adopted  as  his  daughter  Alice  Ann 
Adamson,  a  girl  about  ten  years  of  age,  by 
deed,  under  the  Missouri  statute,  in  Vernon 
county,  where  all  then  resided.  Afterwards 
Alice  Ann  was  married  to  B.  F.  Holmes,  and 
there  was  bom  unto  them  Una,  a  daughter. 
Alice  Ann  died  intestate  before  the  death  of 
Adam  Huffman,  who  also  died  intestate  in 
April,  1890.  B.  W.  Gray  is  stiU  lining,  and 
00  April  16. 1891,  be  conveyed  his  interest  and 
title,  if  any,  to  Matilda  Gray.  The  court 
found  and  adjudged  that  the  plaintiffs,  B.  F. 
Holmes  and  una  Holmes,  were  each  entitled 
to  an  undivided  one- fourth  part  of  said  real  es- 
tate,and  that  Elizabeth  E.  Huffman  was  entitled 
to  one  half  thereof,  and  that  Matilda  Gray  had 
00  interest  therein;  and  this  proceeding  in  er- 
ror is  prosecuted  for  the  purpose  of  reversing 
said  judgment,  it  being  claimed  by  the  plain- 
tiffs in  error  that  the  defendants  in  error  bad 
no  interest  in  said  real  estate. 

*Headnotes  by  Mabtih,  Ch.  J* 


Mr,  Walter  L.  Simons*  for  plaintiffs  In 
error: 

A  child  adopted  cannot  inherit  from  the 
adopting  parent  unless  the  act  of  adoption  baa 
been  done  in  strict  accordance  with  the  stat- 
ute. 

Tyler  y.  Reynolds,  53  Iowa,  U6;  OiU  y. 
Sullivan,  55  Iowa,  341;  8?iearer  v.  Weaver,  66 
Iowa,  578;  Furgeson  v.  Jones,  17  Or.  204,  8  L. 
R.  A.  620. 

The  fact  that  inheritable  capacity  is  granted 
by  law  elsewhere  cannot  cbange  our  law  ol 
descents 

SmWiY.  Derr,  84  Pa.  126,  75  Am.  Dec.  642. 

Tbe  right  of  inberiianoe  is  purely  a  statutory 
right  and  is  therefore  arbitrary,  absolute,  ana 
unconditional. 

TyUr  V.  Reynolds,  supra. 

After  a  natural  child  dies  it  is  then  entitled 
to  no  rights  of  property  wbateyer. 

Sorter  v.  Seal,  86*  £an.  559;  Lash  y.  Lash^ 
57  Iowa,  86. 

An  adopted  child  is  not  a  child  in  fact  nor 
is  an  adopted  child  having  the  rights  of  a  child, 
a  child  in  fact. 

Keegan  y.  Oeraghty,  101  111.  26. 

Did  B.  W.  Gray,  as  grandfather  of  William 
H.  Huffman,  inherit  an  interest  in  Adam 
Huffman's  estate,  and  if  so  what  portion  f 
William  H.  being  tbe  natural  child  and  hav- 
ing died  during  the  lifetime  of  Adam  Huff- 
man, it  necessarily  follows  by  force  of  said 
§  19  that  the  heir  of  William  H.  inherited  the 
same  share  that  he  would  have  inherited  had 
be  outlived  his  father. 

The  heirs  of  William  H.  take  the  portion 
which  would  have  descended  to  him  if  he  had 
survived  his  father;  and  the  same  rule  obtains 
for  determining  who  are  the  heirs  of  William 
H.  as  in  any  other  case  of  descent. 

Dodge  v.  Heeler,  12  Kan.  524;  Couch  v. 
Wright,  20  Kan.  103;  Delaskmutt  y,  Parrent, 
40  Kan.  643. 

As  bis  parents  were  both  dead  at  the  time 
when  he  is  supposed,  for  tbe  purposes  of  de- 
termining the  descent,  to  have  died,  his  share 
"shall  be  disposed  of  in  the  same  manner  as  if 
his  parents  had  both  outlived  bim  and  then 
both  died  at  the  same  moment  of  time;  that  is, 
neither  parent  is  to  be  supposed  as  having  out- 
lived the  other. 

Lash  v.  Lash^  supra. 

The  heirs  of  tbe  father  and  mother  of  a  de- 
ceased intestate,  who  leaves  neither  wife  nor 
issue,  inherit  the  same  as  they  would  have 
done  if  both  parents  bsd  survived  the  intestate, 
and  each  died  in  possession  of  one  half  of  the 
estate. 

Bassil  y.  Tjoffer,  38  Iowa,  451;  Mc Outre  y. 
Brown,  41  Iowa,  650;  Moore  y.  Weaver,  53 
Iowa,  13;  Coue7i  v.  Wright,  supra/  Russell  v. 
nalleti,  23  Kan.  276;  Fletcher  y.  Wormington, 
24  Kan.  264. 

Messrs,  A.  A.  Harris  and  Henry  E. 
Harris  for  defendant  in  error. 


Non.-- ^As  to  the  lefral  status  of  adopted  children 
lee  note  to  Warren  v.  Prescott  (Me.)  17  L.  R.  A.  485: 
tiso  Fosburr  y.  Rogers  (Ma)  19  L.  R.  A.  206;  Van 
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Matre  y.  itenkcy  (III.)  28  L.  R.  A.  085;  Murphj  v. 
Fortrum  (Tenn.>  80  L.  R.  A.2G3b 
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Martin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

1.  It  was  asRiimed,  but  not  decided,  in  Rem 
Y.  Drury,  57  Kan.  — ,  that  a  child  adopted 
In  a  sister  state,  in  substantial  compliance  with 
her  statutes,  would  inherit  lands  of  the  de- 
ceased adoptine  parent  in  this  state  on  equal 
terms  with  a  child  of  such  parent  boro  in  wed- 
lock. This  proposition,  bowever,  is  now 
earnestly  controverted  by  the  plaintiffs  in  er- 
ror. CouDsel  says  that  Alice  Ann  Adamson 
could  not  have  inherited  from  Adam  Huffman 
in  the  absence  of  §§  6  and  7  of  chapter  67, 
Oen.  Stat.  1889,  relating  to  the  adoption  of 
minor  children;  that  only  children  adopted  in 
the  probate  court  in  accordance  with  our  stat- 
ute are  "entitled  to  the  same  rights  of  person 
and  property  as  children  or  heirs  at  law  of  the 
person  thus  adopting  tbem;"  and  that  Alice 
Ann  was  not  adopted  in  this  way,  but  only  by 
-deed.  This,  however,  was  the  method  pre- 
scribed by  chapter  29,  Mo.  Rev.  Stat.  1889, 
then  in  force;  and  the  supreme  court  of  that 
state,  in  Foaburgh  v.  Bogers,  114  Mo.  128.  19 
L.  R.  A.  201.  held  that  a  child  adopted  in  ac- 
<?ordance  with  the  statute  acquires  a  right  to 
inherit  from  the  adopting  parents  upon  their 
Intestacy,  and  that  this  rii^bt  does  not  conflict 
with  the  statute  of  descents^but  only  points  out 
who  are  to  be  deemed  children  under  that  stat- 
ute. See  also  Moran  v.  Stewart.  122  Mo.  295. 
Now,  aithouish  the  method  of  adoption  in  Mis- 
souri essentially  differs  from  our  own,  yet  the 
rights  conferred  upon,  the  child  are  substan- 
tially Identical  in  the  two  states.  A  personal 
or  relative  status  lawfully  acquired  in  one  state 
or  country  will  generally  be  recognized  by  the 
courts  of  another  state  or  country.  This  prop- 
osition was  clearly  stated  by  Chief  Justice 
dray,  in  Ro88  v.  Botts,  129  Mass.  243,  24d.  37 
Am.  Rep.  821,  as  follows:  "It  is  a  general 
principle  that  the  status  or  condition  of  a  per- 
son, the  relation  in  which  he  stands  to  another 
person,  and  by  which  he  is  qualified  or  made 
-capable  to  take  certain  rights  in  that  other's 
property,  is  fixed  by  the  law  of  the  domicil; 
and  that  this  status  and  capacity  are  to  be  rec- 
ognized and  upheld  in  every  otber  state,  so  far 
as  they  are  not  inconsistent  with  its  own  laws 
and  policy.  Subject  to  this  limitation,  upon 
tbe  death  of  any  man,  the  status  of  those  who 
•claim  succession  or  inheritance  in  his  estate  is 
to  be  ascertained  by  the  law  under  which  that 
status  was  acauired:  his  personal  property  is. 
Indeed,  to  be  distributed  according  to  the  law 
of  his  domicil  at  tbe  time  of  bis  death,  and  \vs 
real  estate  descends  according  to  tbe  law  of  the 
place  in  which  it  is  situated:  but,  in  either  case, 
it  is  according  to  those  provisions  of  that  law 
which  regulate  the  succession  or  the  inheritance 
of  persons  having  such  a  status."  Tbe  opin- 
ion is  replete  with  learning  upon  tbe  whole 
subject  of  tbe  law  of  place  as  affecting  the 
status  of  a  person  changing  his  domicil.  or 
having  property  rights  in  other  states  or  coun- 
tries, and  it  was  held  that  a  child  adopted 
under  the  laws  of  Pennsylvania  would  be  rec- 
ognized as  such  upon  the  removal  of  tbe  adopt- 
ing father  with  the  child  into  the  state  of 
Massachusetts.  This  case  was  cited  with  ap- 
proval by  the  supreme  court  of  Illinois  in  Van 
Matre  v.  Sankey,  148 IIL  536,  2:i  L.  R.  A.  665, 
where  it  was  held  that  a  decree  adopting  a  child 
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is  a  declaration  by  competent  authority  opera- 
tive to  change  its  status,  and,  ip90  pacto,  to  ren- 
der it  that  which  the  law  declares  it  to  l)e, — an 
heir  of  tbe  person  adopting.— and  to  make  it 
capable  of  inheriting  from  him  in  all  respects 
as  if  it  were  his  own  child,  born  in  wedlock, 
and  it  may  inherit  property  in  other  states  (ban 
that  in  which  the  adoption  was  had  from  its 
adopting  parent.  Tbe  supreme  court  of  Rhode 
Island,  following  the  Massachusetts  and  Illi- 
nois cases,  held,  in  Melvin  v.  Martin,  18  R  I. 
650.  that  tbe  status  of  a  person  is  to  be  deter- 
mined by  tbe  law  of  his  domicil,  and  such 
status,  with  its  incidental  rights  of  succession 
and  inheritance,  should  be  recognized  in  an- 
other state  when  there  is  nothing  in  its  laws  to 
prevent  it.  We  con.sider  these  coses  to  be 
founded  on  indubitable  reasoning,  and  tbat 
their  authority  should  be  followed  in  this  state. 

2.  Tbe  next  contention  of  the  plaintiffs  id 
error  is  tbat.  even  if  Alice  Ann  might  have 
inherited  from  Adam  Huffman,  yet  the  adop- 
tion conferred  upon  her  heirs  no  right  to  in- 
herit from  him,  because  the  statute  relating  to 
descents,  in  the  use  of  the  word  "children." 
had  no  reference  to  others  than  children  by 
blood.  But  this  position  is  inconsistent  with 
the  reasoning  in  the  foregoing  cases,  and  with 
the  fair  interpretation  of  our  statute.  Tbe 
adoption  of  children  is  an  invention  usually 
accredited  to  the  civiliass.  It  is  not  of  com- 
mon-law origin.  It  is  now  common  in  Europe, 
and  is  recognized  and  regulated  in  most  of  ibe 
states  of  our  Union  by  statute.  In  Vidil  v. 
Gommagere,  13  La.  Ann.  516,  it  is  stated,  on  the 
authority  of  tbe  Digest.that  "under  the  Roman 
law,  tbe  person  adopted  entered  into  tbe  fam- 
ily, and  came  under  the  power  of  the  persDo 
adopting  him.  And  the  effect  was  such  that 
the  person  adopted  stood  not  only  himself  in 
relation  of  child  to  him  adopting,  bui  his  chil- 
dren became  the  grandchildren  of  such  per- 
son." And  in  Pomer  v.  //o/fey.  85  Ky.  671. 
the  court  of  appeals  of  Kentucky  held  that 
where  an  adopted  child,  made  capable  by  a 
special  act  of  taking  and  holding  by  descent 
the  estate  of  the  pf^rson  adopting  bim.  dies  be- 
fore such  person,  leaving  children,  those  chil- 
dren inherit  the  estate  of  tbe  person  who 
adopted  their  deceased  parent  as  if  they  were 
his  grandchildren;  ihe:*ju8  repres^ntationi^'  at- 
taching as  fully  to  the  adopted  child  as  to  the 
child  by  blood.  In  the  construction  of  a  stat- 
ute founded  upon  a  principle  of  tbe  Roman 
law.  we  are  authorized  to  appeal  to  that  law  as 
an  aid  in  tbe  interpretation  of  the  statute.  And 
we  think  it  plain,  from  the  lansruage  of  our 
statutes,  construed  in  the  light  of  the  adjudged 
cases  and  tbe  principles  of  the  civil  law,  that 
the  widower  and  the  child  of  Alice  Ann  inher- 
ited, throusrh  her,  an  interest  in  tbe  estate  of 
Adam  Iluffman. 

8.  Tbe  plaintiffs  in  error  further  claim  that 
Elizabeth  E.  Huffman,  as  the  widow  of  Adam 
Huffman,  and  B.  W.  Gray,  the  grandfather  of 
William  H  Huffman,  inherited  a  portion  of 
the  estate  of  Adam  Huffman,  through  William 
H.  Huffman,  bv  representa'ion;  but  this  claim 
is  unfounded.  'Under  §  18  of  the  statute  of 
1^*59  regulating  descents  (Oomp.  Laws  1862. 
p.  470).  tbe  only  heir  of  William  H.  Huffman 
was  Adam  Huffman,  his  father.  If  the  child 
had  died  seised  of  any  property,  no  person  but 
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Adam  HulCmaD  would  lia^e  been  entitled  to 
ADj  of  it.  If,  at  the  death  of  the  child,  his 
father  had  been  "previously  dead,"  then  the 
principle  contended  for  by  the  plaintiffs  in  error 
might  have  some  force  under  §  10  cf  the 
itatute.   ,The  doctrine  of  Jklashmuti  y.  Par- 


rent,  40  Kan.  64t.  has  no  application.  The 
court  below  correctly  applied  the  law  to  the 
uncontroverted  facts  in  the  case,  and  t/ie  judg- 
ment must  be  affirmed. 

All  the  Justices  concur. 


KENTUCKY   COURT  OF  APPEALS. 


LOUISVILLE     &    NASHVILLE     RAIL- 
ROAD COMPANY.  Appt., 

V. 

COMMONWEALTH  of  Kentucky. 


(. 


.Ky. 


.) 


A  statute  Imposing  a  penalty  for  charfg^ 
ing  more  than  Just  and  reasonable 
oompensatlon  for  the  services  of  a  carrier, 
without  flxiDff  any  standard  to  determine  what 
i»  Just  and  reasonable,  thus  leaying  the  criminal- 
ity of  the  carrier's  act  to  depend  on  the  jury's 
view  of  the  reasonableness  of  a  rate  charged, 
is  m  vlolatloo  of  the  constitutional  provision 
a^inst  taking  property  without  due  process  of 
Uw. 

(April  4. 1808.) 

4  PPEAL  by  defendant  from  a  Judgment  of 
A  the  Circuit  Court  for  Marion  County  con- 
Tictiog  it  upon  an  indictment  under  the  stat- 


ute relating  to  extortion  by  railroad  companies. 
Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  W.  Brace,  with  Messrs.  William 
Lindsay,  J.  W.  Alcorn,  E.  W.  Hines* 
Lisle  A;  MeChord,  and  Walker  D. 
Hines,  for  appellant: 

To  conyict  railroad  corporations  under  this 
statute  would  be  manifestly  "arbitrary,  oppres- 
sive, and  unjust"  when  ludged  by  the  fun- 
damental principles  underlying  our  Constitu- 
tion and  system  of  jurisprudence,  and  would 
be  depriving  railroad  corporations  of  their 
property  without  due  process  of  law,  contrary 
to  ^  11  of  the  state  Constitution  and  the  14th 
Amendment  of  the  Federal  Constitution. 

Ex  parte  Jackaon,  45  Ark.  164;  Louisville  db 
N,  a.  Co.  V.  Railroad  Commission ^li^  Fed.  Rep. 
679;  Railroad  Commission  Cases,  116  U.  S.  386, 
29  L.  ed.  646;  Chicago,  B.  d  Q.  R.  Co.  v.  Jones, 
149  HI.  861, 24  L.  R.  A  141.  4  Inters.  Com. 
Rep.  683;  Chicago  A  N.    W.  R,  Co.  v.  Dey,  85 


S(yTM.—When  rates  tired  by  penal  statute  aresuf" 
JteienUy  dejinite  and  certain. 

The  common -law  requirement  that  the  rates  of 
common  carriers  shall  be  reasonable  has  been 
adopted  io  some  statutes,  the  validity  of  wbiob  has 
never  been  questioned.  Thus,  in  some  Ohio  oases, 
«4  ID  Peters  v.  MarletU  ft  a  R.  Go.  42  Ohio  St.  275; 
Smith  V.  Pittsburir,  Pt.  W.  ft  G.  li.  Go.  23  Ohio  St.  10; 
Campbell  f.  Marietta  ft  CR.  Go.  Id.  168.->there  was 
inrohed  the  question  of  the  reasonableness  of 
rates  under  a  statutory  provision  that  rates  for 
<ji<Ti]Dce9  If'ss  than  80  miles  should  be  reasonable 
vithout  flxlnir  the  amount  for  such  distances  with 
aoj  more  deflniteness.  But  these  cases  did  not 
hire  any  penal  or  criminal  character,  but  pre- 
feoted  the  question  of  the  lawfulness  of  the 
nteschanred  in  purely  civil  proceedings,  eucb  as 
an  action  to  recover  back  the  excess  of  charffes 
paid,  to  reoover  damages  for  expulsion  on  account 
of  refusal  to  pay  an  excessive  charge,  or  merely  to 
restrain  the  carrier  from  demanding  unreasona- 
bte  rates. 

There  are  but  few  oases  In  which  penal  statutes 
tcirulating  freights  have  been  attacked  for  indefl- 
oiteneas  or  uncertainty.  The  main  case  of  Louis- 
tills  ft  N.  B.  Go.  V.  GOM.  declares  a  rule  that  is 
not  denied  by  any  of  the  other  decisions,  and  it  is 
not  oat  of  harmony  with  any  of  them,  although  in 
Bost  cases  the  statutory  provisions  attacked  have 
tKen  upheld.  The  case  most  nearly  like  it  is  that 
of  Louisville  ft  N.  R.  Co.  v.  Railroad  Gommlssion,  19 
Fed.  Rep.  079,  in  which  the  statute  was  held  uncon- 
stitutional because  of  Indeflniteneas  and  uncer- 
tainty. 

While  emphatically  declaring  the  existence  of 
legislative  power  to  prevent  extortionate  charges 
t>y  railroad  corporations,  the  court.  In  Louisville  ft 
K.  R.  Co.  V.  Railroad  Commission,  stipra,  holds  the 
Tenneesee  act  of  March  80, 1888,  creating  a  railroad 
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commission  for  the  regulation  of  such  rates,  to  be 
Invalid  on  the  ground  that  it  makes  railroad  com- 
panies liable  to  a  penalty  for  taking  more  than  a 
'*f air  and  Just  return*^  on  their  investments  without 
defining  with  reasonable  certainty  what  would 
constitute  such  >'fair  and  Just  return/*  but  leaves 
It  to  the  Jury  to  supply  the  omission.  It  says:  "^No 
railroad  company  can  possibly  anticipate  what 
view  a  Juror  may  take  of  the  matter,  and  hence 
cannot  know  in  advance  of  a  verdict  whether  its 
charges  are  lawful  or  unlawful.**  And  again:  ^No 
citizen,  under  the  protection  of  this  court,  can  be 
constitutionally  subjected  to  penalties  and  de- 
spoiled of  bis  property,  in  a  criminal  or  quasi  crim- 
inal proceeding,  under  and  by  force  of  such  indefi- 
nite legislation.** 

The  Iowa  railroad  commission  act  (chap.  28,  Acts 
22  Qen.  Assem.)  was  attacked  for  uncertainty  on 
the  ground  that  it  did  not  prescribe  what  should 
constitute  a  reasonable  rate:  but  as  the  statute  de- 
clared that  the  rate  fixed  by  the  commission  should 
be  prima  facie  evidence  that  it  was  reasonable,  al- 
though the  accused  could  show  in  defense  that  It 
wa»  not  reasonable,  the  supreme  court  of  the  state 
held  that  the  statute  was  sufficiently  definite,  since 
the  rate  was  fixed,  although  it  was  subject  to  at- 
tack in  the  courts.  To  the  claim  that  the  commls- 
sIoner*s  rate  would  not  secure  the  accused  from 
conviction  if  it  was  excessive,  the  court  declared 
that  the  state  was  precluded  from  denying  that 
the  commi8sioner*s  rate  was  a  reasonable  one. 
Burlington,  G.  R.  ft  N.  R.  Co.  v.  Dey.  82  Iowa,  812, 19 
L.  R.  A.  486,  8  Inters.  Com.  Rep.  884. 

The  same  decision  in  substance  was  made  on  this 
question  by  Judge  Brewer,  then  of  the  United 
States  circuit  court,  in  Chicago  ft  N.  W.  R.  Go.  v. 
Dey,  86  Fed,  Rep.  866, 1  L.  R.  A.  744.  2  Intf^rs.  Com. 
Rep.  825,  from  whose  opinion  the  court  quotes  in 
the  main  caae. 
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Ted,  Rep.  866.  1 L.  R  A.  744,  2  Inters.  Com. 
Rep.  825;  Chicago,  B,  d  Q,  R.  Co,  v.  People,  77 
HI.  448;  Tofser  ▼.  United  States,  52  Fed.  Rep. 
B17,  4  Inters.  Com.  Rep.  245. 

The  legislature  has  attempted  to  enact  a 
law  applicable  to  but  one  part  of  a  class,  for 
this  statute  applies  only  to  railroad  corpora- 
tions. Such  a  discrimination  is  wholly. un- 
reason able  and  unconstitutional. 

Schoolcran  v.  LouisciUe  <fe  N,  R.  Co,  92  Ky. 
288.  14  L.  R.  A.  579;  Louimlle  <ft  N,R,  Co.  v. 
Railroad  Commimon^  supra;  Soon  Hing  y. 
Crowley,  113  U.  8.  709,  28  L.  ed.  1147. 

Mr,  W.  H,  Sweeney,  with  Mr,  H.  W. 
Rives,  for  appellee: 

The  reflation  of  tolls  for  the  use  of  a  high- 
way withm  the  limits  of  reasonableness  is  as 
much  a  part  of  the  duty,  as  well  as  the  police 
power  of  the  state,  for  the  protection  of  its 
citizens  and  the  rights  of  others,  as  the  reg:u- 
lation  of  the  speed  of  trains  that  may  pass 
alonf^. 

This  police  power  is  a  governmental  trust, 
an  inherent  branch  of  sovereignty,  to  be  exer- 
cised by  the  representatives  of  toe  people  for 
the  fLOodi  of  all  citizens  of  the  state;  and  can- 
not be  abdicated  by  any  particular  legislature, 
even  though  the  legislative  act  attempting  to 
abdicate  so  much  of  the  sovereign  power  and 
sovereign  duty  and  to  deprive  the  public  for- 
evermore  of  the. necessary  protection  of  that 
power  may  take  the  form  of  a  contract. 

Illinois  G.  H,  Co,  v.  Illinois,  146  (J.  8.  887. 
86  L.  ed.  1018;  Georgia  R.  cfe  Bkg,  Co,  v.  Smith, 
128  U.  8.  174,  82  L.  ed.  877;  Boston  Beer  Co, 
V.  Massachv setts,  97  U.  8.  25.  24  L.  ed.  989; 
Jforthwestern  Fertilizing  Co,  v.  Hyde  Park,  97 


U.  8.  659.  24  L.  ed.  1086;  Stone  y.  Mississippi,. 
101    U.  8.  814,  26   L.    ed.  1079;    Thorpe  ▼. 
Rutland  d  B,  B.  Co,  27  Vt  140,  62  Am.  Dec. 
625;    People,    Presmeyer,    v.  Brooklyn   Police^ 
d  E.  Comrs,  59  N.  Y.  92;  Toledo.  W.  d  W.  R. 
Co.  y.  Jacksonville,  67  HL  37,   16  Am.  Rep. 
611;    Chicago    Bkg.    d    P.    Co,    y.    Chicago^ 
88    111.  221,   30  Am.   Rep.  545;  Indianapolis 
d  C.  B,  Co.   V.  Rerchetal,  16  Ind.  84;  OhiO' 
d  M,  R.  Co.  y.  McClelland,  25  III.  140;  Stone 
v.  Farmers  Loan  d  T.  Co,  116  U.  8.  307,  29  L. 
ed.  686. 

The  language  of  g  18  of  the  original  char- 
ter of  the  Louisville  &  Nashville  Railroad 
Company  did  not  amount  to  a  contract  pre- 
venting the  legislature  from   exercising  the- 
power  of  regulation. 

Stone  y.  Vanncri  Loan  d  T.  Co.  supra; 
Buggies  v.  Illinois,  118  U.  8.  586,  27  L.  ed. 
817;  Chicago,  M,  d  St.  P.  R.  Co,  v.  Min- 
nesota Railroad  d  W,  Commission,  184  U.  8. 
418,  88  L.  ed.  970,  8  Inters.  Com.  Rep.  209;. 
Pennsylvania  R,  Co.  v.  Miller,  182  U.  8,  75, 85 
L.  ed.  267. 

The  mere  exercise  of  the  power  of  regula- 
tion at  one  time  carries  with  it  no  express- 
Rgreement  or  necessary  implication  that  the 
legislature  will  never  thereafter  under  any 
circumstances  change  the  limit  of  reasonable- 
ness once  permitted. 

Georgia  R,  d  Bkg,    Co,   v.   Smith,  supra;- 
Com.  V.  Covington  d  C.   Bridge  Co,  14  Ky.  L. 
Rep.  886. 

The  question  of  the  reasonableness  of  a  rate- 
of  charge  for    transportation  by  a    railroad 
company  involving  as  it  does  the  element  of 
reasonableness  both  as  regards  the  company 


Tbe  IlllQOis  act  of  May  2. 1878. 1 1,  providlDpr  that 
a  charire  by  a  railroad  company  of  more  than  rea- 
sonable races  shall  oonstitute  extortion.  Is  held  by 
a  part  of  the  court  in  Chicago,  B.  ft  Q.  U.  Ck).  v. 
People,  77  111.  443,  to  be  sufHciently  definite  when 
construed  with  the  8th  section,  which  provided 
that  the  railroad  commission  should  make  a  sched- 
ule of  reasonable  maximum  rates  which  should  be 
prima  taoie  evidence  of  the  reasonableness  of  the 
rates  then  fixed.  But  the  first  section  standiog 
alone  would  have  been  too  uncertain  to  sustain  a 
ooDvlctlon,  since  the  courts  and  juries  at  different 
times  or  places  might  differ  as  to  what  mtes  were 
reasonable,  and  a  corporation  honestly  endeavor- 
ing to  conform  to  the  law  might  be  held  to  have 
violated  It.  Some  of  the  Judges  who  cnncurred  in 
the  decision  did  not  deem  it  necessary  to  pass  on 
this  question,  as  there  had  been  no  rates  fixed  by 
the  commission  and  the  court  held  that  the  pen- 
alties imposed  were  only  tor  failure  to  comply 
with  the  schedule  fixed  by  them. 

But  the  validity  of  the  Illinois  statute  in  this  par- 
ticular  has  since  been  expressly  passed  upon  and 
fully  established  in  Chicago,  B.ft  Q.  R.  Co.  v.  Jones, 
149  111.  961,  24  L.  B.  A.  141,  4  Inters.  Com.  Rep. 
688^  where  It  is  held  that  the  statute  prohibiting 
more  than  fair  and  reasonable  rates  by  railroad 
oorporations,  being  merely  declaratory  of  the  com- 
mon-law rule,  although  penal,  is  constitutional, 
and  the  fact  that  the  statute  does  not  fix  any  limit 
of  the  rates  is  held  not  to  deprive  the  company  of 
Its  property  without  due  process  of  law,  since  It 
makes  provision  for  the  fixing  of  the  rates  by  com- 
missioners. 

The  Georgia  case  of  Sorrell  v.  Central  Railroad, 
75  Ga.  500,  also  held  that  the  Georgia  statute  was 
not  violated  unless  the  rates  charged  exceeded 
those  fixed  by  the  commission;  but  the  definiteness 
of  the  statute  was  not  attacked  in  this  case. 

83  L,  R.  A. 


The  Mississippi  statute  creating  a  railroad  com- 
mission wasi  attacked,  among  other  grounds,  on  tho- 
ground  that  it  was  uncertain.  But  it  does  not  ap- 
pear in  what  particular  it  was  alleged  to  be  uncer- 
tain. It  expressly  provided  that  no  railroad  or 
person  should  be  liable  for  making  any  charge- 
that  was  not  in  violation  of  the  tariff  of  charge* 
prescribed  by  the  commission.  In  this  particular 
the  statute  therefore  made,the  rates  fixed  by  the 
commission  the  standard,  and  the  statute  was  sub> 
tained.  Stone  v.  Farmers*  Loan  ft  T.  Co.  llfl  U.  & 
807.29L.ed.680. 

The  test  of  the  sufficiency  of  a  provision  fixing- 
rates  for  violation  of  whieh  a  penalty  is  pre- 
scribed is  In  the  iuformatdon  it  gives  to  a  person 
respecting  the  lawfulness  of  his  act  before  it  is  per- 
formed. As  Judge  Brewer  says  In  Tozer  v.  United 
States,  52  Fed.  Rep.  017,  4  Inters.  Com.  Rep.  245:  ^In 
order  to  constitute  a  crime,  the  act  must  be  oo*- 
which  the  party  is  able  to  know  In  advance 
whether  it  is  criminal  or  not.  The  criminality  of 
an  act  cannot  depend  upon  whether  a  Jury  may 
think  it  reasonable  or  unreasonable.  There  must 
be  some  definiteness  and  certainty.**  This  was  said 
in  a  prosecution  for  violation  of  the  interstate 
commerce  act  by  alleged  undue  preferenees.  The 
decision  was  that  a  local  rate  in  excess  of  the  share 
of  a  Joint  rate  for  tne  same  transportation  did  not 
necessarily  involve  an  undue  preference  or  advan- 
tage, and  that  as  this  comparison  was  the  only 
standard  for  determlninir  the  question  It  was  in- 
sufllelent  to  Justify  a  conviction. 

For  the  gen  .ral  question  of  legislative  power  to- 
fix  prices,   rates,  and  tolls,  see  Winchester  ft  L.. 
Tump.  Road  Co.  v«  Croxton  (Ky.)  ante^  177.  and>. 
viote.  ;a  A«  B. 
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and  as  regards  the  public  is  emiaeDtlyaques- 
tioo  of  judicial  iDvestigatioD,  requirug  due 
process  of  law  for  Its  determinatioo. 

Chicago,  M.  A  St.  P.  H.  Oo.  ▼.  Minnesota 
BaUroad  <(  W,  Commission,  supra. 

Common  carriers  were  and  are  "boandto 
carry,  when  called  upon  for  that  purpose, 
and  charge  only  a  reasonable  compisnsation 
for  the  carriage.  These  are  iocidents  of  the 
occupation  in  which  they  are  authorized  to 
engage." 

Winona  A  St.  P.  R.  Co.  v.  Elake,  94  U.  S. 
180,  24  L.  ed.  99;  Buggies  ▼.  Illinois,  supra; 
Chicago,  B.  dt  Q.  R.  Co.  v.  CutU,  94  U.  B. 
155,  SS4  L.  ed.  94;  Stone  v.  Farmertf  Loan  d 
T.Co.  supra;  Reagan  v.  Fanners^  Loan  dt  T. Co. 
154  U.  8.  802,  88  li.  ed.  1014. 

It  haa  always  been  a  part  of  the  Judicial 
function  to  determine  whether  the  act  of  one 
psrty  (whether  that  party  be  a  single  indi- 
vidual, an  organized  body  or  the  public  as 
a  whole)  operates  to  devest  the  other  party  of 
the  rights  of  person  or  property. 

Chicago  dG.  T.  R.  Co.  v.  Wellman,  148  U. 
8.  339,  36  L.  ed.  176;  Stone  v.  Farmertf  Loan 
<fi  T.  Co.  116  U.  S.  807,  29  L.  ed.  686;  Reagan 
V.  Farmertt  Loan  dt  T.  Co.,  C/tieogo,  M.  dSt. 
P.  R.  Co,  v.  Minnesota  Railroad  dt  W.  Com- 
mission, and  Chicago,  B,  dk  Q.  R.  Co.  ▼. 
Cutis,  supra;  Peik  v.  Chioigo  db  N.  W.  R. 
C^.  94  U.  8.  164,  24  L.  ed.97;  Munn  v.  JUi- 
noiM,  94  U.  8.  118.  24  L.  ed.  77. 

The  common -law  limitation  of  reasonable- 
ness in  the  absence  of  direct  legislation 
applies  to  rates  fixed  by  the  carrier  {Rug- 
gUs  V.  lUinois.  108  U.  8.  636.  27  L.  ed.  817), 
and  this  limitation  of  reasonableness,  whether 
at  common  law  or  by  the  state  legislature  or 
by  a  commission,  can  be  enforced  in  no 
other  tribunal  than  a  court  of  Justice. 

Railroad  Commission  Cases,  116  U.  8.  ^7, 
29  L.  ed.  686. 

In  the  final  outcome,  it  is  the  decision  of  the 
coart  alone  that  determines  whether  the  given 
rate  is  reasonable  or  unreasonable,  and  from 
the  earliest  times  it  has  been  unlawful  for 
common  carriers  to  charge  more  than  a  rea- 
sonable rate. 

A  statute  forbidding  a  greater  charge  is  but 
declaratory  of  a  well  known  rule  of  the  com- 
mon law. 

Union  P.  R  Co.  r.  Goodridge,  149  TJ.  8.  680, 
37  L.  ed.  896;  Chicago,  B.  db  Q.  R.  Co.  v. 
Jones,  149  III.  861,  24  L.  R.  A.  141,  4  Inters. 
Com.  Rep.  688. 

Mr.  W.  J*  Hendrick  also  for  appellee. 

Haaelrinr*  J«>  delivered  the  opinion  of 

the  court: 

The  indictment  in  this  case  charges  that  the 
appellant  "did  unlawfully  charge,  collect, 
and  receive  from  A.  Yancleave  <&  Co.,  the 
sum  of  41  and  ^  dollars,  as  toll  or  com- 
pensation for  the  transportation  of  a  car  load 
of  coal,  weighing  58,800  pounds,  being  at 
the  rate  of  1  and  ^  dollars  per  ton.  from 
Pittsburg,  Kentucky,  to  Lebanon,  in  Marion 
county,  over  the  line  of  said  railroad,  a  dis- 
tance of miles,  the  said  rate  of  1  and 

^  dol  lars  per  ton,*for  the  said  transportation 
or  said  coal,  being  more  than  a  Just  and  rea- 
sonable compensation  therefor,  contrary  to 
tbe  form  of  the  statute,"  etc.     A  conviction 
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followed,  and  from  a  Judgment  on  the  ver- 
dict of  the  jury  for  the  sum  of  $500,  the  com- 
pany has  appealed.  Its  complaints  are  that 
the  statute  prohibiting  extortion  by  railroad 
companies,  and  providing  a  penal tv  therefor, 
prescribes  no  standard  as  to  what  is  just  and 
reasonable  for  the  guidance  of  the  corpora- 
tion, and  alto^ther  fails  to  define  what  it 
may  and  what  it  may  not  do ;  that  it  is  there- 
fore void  for  uncertainty ;  that,  even  if  the 
statute  is  valid,  the  indictment  states  no  facta 
showing  the  appellant  guilty  of  the  offense 
charged,  but  only  the  conclusion  of  the 
pleaaer  that  the  rate  charged  was  more  than 
a  Just  and  reasonable  compensation.  It  is 
also  urged  that  the  trial  court  erred  in  refus- 
ing to  irrant  to  appellant  a  change  of  venue 
upon  the  testimony  heard,  and  in  the  admis- 
sion of  incompetent  evidence ;  and  it  further 
insiata  that,  on  the  facta  of  the  case,  the 
charge  is  reasonable  and  Just  within  the 
meaning  of  the  statute,  and  especially  so  as 
the  charge  is  within  the  rate  allowed  by  the 
company's  charter. 

The  chief  question  to  be  considered  is  the 
one  affecting  the  validity  of  the  statute,  the 
provisions  of  which  are  found  in  ^  816  and 
819  of  the  Kentucky  Statutes.  The  first- 
named  section  reads  as  follows:  "If  any 
railroad  corporation  shall  charge,  collect,  or 
receive  more  than  a  Just  and  reasonable  rate 
of  toll  or  compensation  for  the  transportation 
of  passengers  or  freight  in  this  state,  or  the 
use  of  any  railroad  car  upon  its  track  or  upon 
any  track  it  has  control  of,  or  haa  the  right 
to  use  in  this  state,  it  shall  be  guilty  of  ex- 
tortion." Section  819  fixes  the  penalty  for 
the  first  offense  at  not  less  than  $500  nor  more 
than  $1,000,  and  increases  the  i>enalty  for 
subsequent  infractions  of  the  law.  The  cir- 
cuit court  of  any  couotv  Into  or  through 
which  the  road  runs  and  the  Franklin  circuit 
court  are  given  Jurisdiction  of  the  offense, 
the  prosecution  to  be  by  indictment,  or  ac- 
tion in  the  name  of  the  commonwealth,  upon 
information  filed  by  the  board  of  railroad 
commissioners.  That  this  statute  leaves  un- 
certain what  shall  be  deemed  a  **  just  and  rea- 
sonable rate  of  toll  or  compensation"  cannot 
be  denied ;  and  that  different  Juries  might 
reach  different  conclusions  on  the  fame  tes- 
timony, as  to  whether  or  not  an  offense  has 
been  committed,  must  also  be  conceded.  The 
criminality  of  the  carrier'  act,  therefore,  de- 
pends on  tne  Jury's  view  of  the  reasonable- 
ness of  the  rate  charged.  And  this  latter  de- 
pends on  many  uncertain  and  complicated 
elements.  That  the  corporation  has  fixed  a 
rate  which  it  considers  will  bring  it  only  u 
fair  return  for  Its  investment  does  not  after 
the  nature  of  the  act.  Under  this  statute  it 
is  still  a  crime,  though  it  cannot  be  known 
to  te  such  until  after  an  invest! eation  by  a 
Jun ,  and  then  only  in  that  particular  casi-, 
as  fiEOt  ler  Jury  may  take  a  different  view, 
and,  uolding  the  rate  reasonable,  find  the  same 
act  not  to  constitute  an  offense.  There  is  no 
standard  whatever  fixed  by  the  statute,  or  at- 
tempted to  be  fixed,  by  which  the  carrier  may 
regulate  its  conduct.  And  It  seems  clear  to 
ua  to.  be  utterly  repugnant  to  our  system  of 
laws  to  punish  a  person  for  an  act,  the  crim- 
inality of  which  depends,  not  on  any  stand- 
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ard  erected  by  the  law,  which  may  be  known 
in  advance,  but  on  one  erected  dy  a  jury; 
and  especially  so  as  that  standard  must  be 
as  variable  and  uncertain  as  the  views  of 
different  juries  may  sug^^est,  and  as  to  which 
nothing  can  be  known  until  after  the  com- 
mission of  the  crime. 

If  the  infliction  of  the  i>enalties  prescribed 
by  this  statute  would  not  bo  the  taking  of 
property  without  due  process  of  law,  ana  in 
violation  of  both  state  and  Federal  Consti- 
tutions, we  are  not  able  to  comprehend  the 
force  of  our  organic  laws.  In  LouiwiUe  A 
N,  R,  Co.  V.  JSiilroad^Oommisnonf  19  Fed. 
Rep.  679,  a  statute  very  similar  to  the  one 
under  consideration  was  thus  disposed  of  by 
the  learned  Judge  (Baxter)  :  "  Penalties  can- 
not be  thus  inflicted  at  the  discretion  of  a 
Jury.  Before  the  property  of  a  citizen,  nat- 
ural or  corporate,  can  be  thus  confiscated, 
the  crime  for  which  the  penalty  is  inflicted 
must  be  defined  by  the  lawmaking  power. 
The  legislature  cannot  delegate  this  power 
to  a  Jury.  If  it  can  declare  it  a  criminal  act 
for  a  railroad  corporation  to  take  more  than 
a  'fair  and  just  return'  on  its  investments, 
it  must,  in  order  to  the  validity  of  the  law, 
define  with  reasonable  certainty  what  would 
constitute  such  *fair  and  just  return.'  The 
act  under  review  does  not  do  this,  but  leaves 
it  to  the  jury  to  supply  the  omission.  No 
railroad  company  can  possibly  anticipate 
what  view  a  jury  may  take  or  the  matter, 
and  hence  cannot  know,  in  advance  of  a  ver- 
dict, whether  its  charges  are  lawful  or  un- 
lawful. One  jury  may  convict  for  a  charge 
made  on  a  basis  of  4  per  cent,  while  another 
might  acquit  an  accused  who  had  demanded 
and  received  at  the  rate  of  6  per  cent,  render- 
ing the  statute  in  its  practical  working  as 
unequal  and  unjust  in  its  operation  as  it  is 
indefinite  in  its  terms."  The  Supreme  Court 
of  the  United  States,  in  Railroad  Commission 
Cases,  116  U.  S.  886,  29  L.  ed.  646,  refers 
to  this  Tennessee  case,  and  substantially  ap- 
proves it  by  distinguishing  the  case  Uien  be- 
fore the  court  from  the  Tennessee  case.  This 
case  is  also  used  to  support  the  text  in  8  Am. 
&  £ng.  £nc.  Law,  p.  935,  where  it  is  said : 
"Although  a  statute  has  been  held  to  be  un- 
constitutional which  left  it  to  the  jury  to 
determine  whether  or  not  a  charge  was  exces- 
sive and  unreasonable,  in  order  to  ascertain 
whether  a  penalty  is  recoverable,  yet,  where 
the  action  is  merely  for  recovery  of  the  illegal 
excess  over  reasonable  rates,  this  is  a  ques- 
tion which  is  a  proper  one  for  a  jury."  Mr. 
Justice  Brewer,  in  the  case  of  Chicago  d  N. 
W.  R.  Co,  y.  Dey,  85  Fed.  Rep.  866,  1  L. 
R.  A.  744,  2  Inters.  Com.  Rep.  825,  had  un- 
der consideration  the  provisions  of  a  statute 
similar  to  the  one  we  have  before  us,  and, 
while  the  statute  was  upheld,  it  was  only 
because  there  was  a  schedule  of  rates  provided 
in  the  act  which  rendered  the  test  of  reason- 
ableness definite  and  certain.  The  learned 
judge  there  said:  *'Now  the  contention  of 
complainant  is  that  the  substance  of  these 
provisions  is,  that,  if  a  railroad  company 
charges  an  unreasonable  rate,  it  shall  bie 
deemed  a  criminal,  and  punished  by.  fine, 
and  that  such  a  statute  istoo  indefinite  and 
uncertain,  no  man  being  able  to  tell  in  ad- 
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vance  what  in  fact  is,  or  what  any  Jury  will 
find  to  be,  a  reasonable  charge.  If  this  were 
the  construction  to  be  placed  upon  this  act 
as  a  whole,  it  would  certainly  be  obnoxioua 
to  complainant's  criticism,  for  no  penal  law 
can  be  sustained  unless  its  mandates  are  so 
clearly  expressed  that  any  ordinary  person 
can  determine  in  advance  what  he  may  and 
what  he  may  not  do  under*  it.  In  Dwarr. 
Stat.  652,  it  is  laid  down  'that  it  is  impos- 
sible to  dissent  from  the  doctrine  of  Lord 
Coke  that  acts  of  Parliament  ou^ht  to  be 

Slainly  and  clearly,  and  not  cunningly  and 
arklv,  penned,  especially  in  legal  mattera. ' 
See  also  United  States  v.  Sharp,  Pet.  C.  G. 
122,  Fed.  Cas.  Ko.  16,264;  The  Enterprise,  1 
Paine,  84,  Fed.  Cas.  No.  4,499 ;  Bishop,  Stat- 
utory Crimes,  g  41 ;  Lieber,  Hermeneutics, 
156.^  And  the  learned  judge  concludes  that 
there  is  very  little  difference  between  a  pro- 
vision of  the  Chinese  Penal  Code,  which 
prescribed  a  penalty  against  anyone  who 
should  be  guilty  of  ** improper  conduct," 
and  a  statute  which  makes  it  **a  criminal 
offense  to  charge  more  than  a  reasonable  rate.  ** 
The  same  learned  judge,  discussing  the  kin- 
dred subject  of  unreasonable  differences  in 
rates  in  tozer  v.  United  States,  52  Fed.  Rep. 
917,  4  Iniers.  Com.  Rep.  245,  said:  *'But, 
in  order  to  constitute  a  crime,  the  act  must 
be  one  which  the  party  is  able  to  know  in  ad- 
vance whether  it  is  criminal  or  not.  The 
criminality  of  an  act  cannot  depend  upon 
whether  a  jury  may  think  it  reasonable  or 
unreasonable.  There  must  be  some  deflnite- 
ness  and  certainty." 

When  we  look  to  the  other  side  of  the  ques- 
tion, we  find  the  contention  of  the  state  sup- 
ported by  neither  reason  nor  authority.  No 
case  can  be  found,  we  believe,  where  such 
indefinite  legislation  has  been  upheld  by  any 
court  when  a  crime  is  sought  to  be  imputed 
to  the  accused.  Manifestly,  in  actions  by 
shippers  against  carriers  for  recovering  back 
the  excess  of  charges  over  reasonable  rates, 
the  rule  is  quite  different  In  such  actiona 
the  statute  may  be  invoked  as  merely  declara- 
tory of  the  common  law,  and  the  question  of 
reasonable  rates  is  one  to  be  heard  by  the 
court  or  Jury.  It  is,  in  fact,  a  question  of 
contract.  Common  carriers  are  ^  bound  to 
carry  when  called  upon  for  that  purpose,  and 
charge  only  a  reasonable  compensation  for 
the  carriage.  These  are  incidents  of  the  oc- 
cupation in  which"  they  are  ** authorized  to 
enirage."  Winorui  dt  St.  P.  R.  Co,  v.  Blake, 
94^U.  S.  180,  24  L.  ed.  99.  If  the  charge  is 
more  than  is  reasonable,  there  is  a  violation 
of  the  contract,  and  the  suit  of  the  person  ag- 
grieved is  because  of  such  violation.  In  some 
states  the  shipper  is  entitled  to  recover  double 
or  treble  the  amount  of  the  excess,  but  this 
does  not  change  the  nature  of  the  action.  The 
nearest  approach  to  an  authority  for  the  stat«*8 
contention  is  a  case  in  which  the  shipper  sued 
the  carrier,  and  is  reported  in  Chicago,  B,  <£ 
Q.  R,  Co,  V.  Jones,  149  111.  861,  24  L.  R.  A. 
141,  4  Inters.  Com.  Rep.  688.  There  the  1st 
section  of  tiie  act  under  consideration,  of 
which  our  statute  is  a  substantial  copy,  was 
attacked  for  want  of  certainty  in  defining  the 
act  of  extortion ;  the  contention  being  that 
the  determination  of  what  is  a  fair  and  rea* 
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aonable  rate  must  depend  upon  a  variety  of 
ooDsideratloos, — Buch«  for  iDstunoe,  as  the 
character  of  the  freight,  the  necessity  of  dis- 
patch, the  cost  of  cleaning  and  unloading 
cars,  the  rlsJL  of  liability  as  affected  by  the 
raliie  of  the  articles  carried,  the  volume  of 
business,  the  amount  of  car  room  required, 
the  difficulty  of  the  service,  the  special  at- 
tention demHnded,  etc.  The  court  said  that 
"the  difflcuUies  which  stand  in  the  way  of 
determining  what  sre  reasonable  rates  also 
stand  in  the  way  of  embodying  in  a  legal  en- 
actment such  an  exact  definition  as  is  insisted 
upon.  .  .  .  The  first  section  of  the  statute 
is  merely  declaratory  of  a  well-known  prin- 
ciple of  the  common  law.  At  common  law 
the  common  carrier  was  obliged  to  receive 
and  carry  all  goods  offered  for  transportation, 
upon  receiving  a  reasonable  hire  {Messenger 
▼.  Pennsylvania  R.  Co.  86  N.  J.  L.  407,  18 
Am.  Kep.  467,  etc.)  ;  and  the  court  was  to 
judge  of  the  reasonableness  of  the  freight 
charges.  .  .  .  Undoubtedly,  the  legisla- 
ture nas  the  power  to  declare  what  is  a  rea- 
sonable compensation,  or  to  fix  the  reasonable 
maximum  rates  of  cliarges.  Dov>  v.  Beidel- 
man,  125  U.  8.  680,  81  L.  ed.  841,  2  Inters. 
Com.  Rep.  56.  But  in  the  absence  of  statu- 
tory regulation  upon  the  subject,  the  courts 
must  decide  what  is  reasonable. "  As  we  have 
seen,  the  action  was  one  by  a  shipper  against 
the  carrier,  and  was  in  the  nature  of  a  suit 
for  damages  for  a  breach  of  the  contract.  The 
court,  however,  made  its  meaning  clear  by 
referring  to  and  approving  its  former  con- 
struction of  the  act,  tis  found  in  Chicago,  B, 
4b  q.  R.  Co.  V.  FeopU,  77  111.  448,  and  of  that 
case  said :  **  But  we  held  in  Chicago,  B,  A 
Q.  R,  Co,  V.  People,  that  the  1st  section  of 
this  statute  should  be  construed  in  connection 
with  the  8th ;  and  that  the  latter  section,  by 
providing  for  the  making  by  the  railroad  and 
warehouse  commissioners  of  a  scliedule  of 
reasonable  maximum  rates  for  each  of  the 
railroad  corporations  in  the  state,  furnished 
a  uniform  rule  for  the  guidance  of  the  rail- 
road companies.  In  that  case  we  said : 
'  When  that  is  done,  there  will  be  a  standard 
of  what  is  fair  and  reasonable,  and  the  stat- 
ute can  be  conformed  to  and  obeyed. '  "  As 
this  Illinois  section  appears  to  have  been  sub- 
stantially re-enacted  here,  without,  however, 
accompanying  it  with  the  provision  for  a 


standard,  we  quota  the  more  freely  from  the 
Illinois  court  construing  the  section.  In  the 
case  from  77  111.  the  court  said :  ^'That  sec- 
tion, by  itself,  makes  the  offense  to  consist 
in  taking  more  than  a  fair  and  reasonable  rate 
of  toll  and  compensation,  without  reference 
to  {my  standard  of  what  is  fair  and  reason- 
able. In  such  case,  it  may  be  seen,  different 
persons  would  have  different  opinions  as  to 
what  is  a  fair  and  reasonable  rate ;  courts  and 
juries,  too,  would  differ,  and  at  one  time  or 
place  a  defendant  might  be  convicted  and 
fined  in  a  large  amount  for  the  same  act, 
which,  in  another  place,  or  at  another  time, 
would  be  held  to  oe  no  breach  of  the  law, 
and  what  miffht  be  thought  a  fair  and  rea- 
sonable rate  on  one  road,  miirht  be  considered 
otherwise  upon  another  road.  There  would 
be  no  certainty  of  being  able  to  comply  with 
the  law.  A  railroad  corporation,  witli  pur- 
pose of  conforming  to  the  law,  might  fix  its 
rates  at  what  it  l^lieved  to  be  reasonable, 
and  yet  be  subjected  to  the  heavy  penalties 
here  prescribed.  The  statute  fumisties  evi- 
dence that  it  did  not  intend  to  leave  the  rail- 
road companies  in  this  state  of  uncertainty 
and  danger,  and  exposed  to  such  seeming  in- 

iustice.  .  .  .  The  8th  section  provides 
ow  reasonable  rates  shall  be  ascertained ; 
what  they  shall  be;  that  the  railroad  and 
warehouse  commissioners  should  make  for 
each  of  the  railroad  corporations  in  the  state 
a  schedule  of  reasonable  maximum  rates; 
thus  furnishing  a  uniform  rule  for  the  guid- 
ance of  the  railroad  companies."  These  au- 
thorities and  the  argument  abundantly  sup- 
porting them  are  sufiScient. 

Other  objections  to  the  Judgment  below 
need  not  be  discussed,  as  the  one  noted  is 
fatal,  and  the  statute  cannot  be  enforced  as  a 
penal  statute.  It  may  be  observed,  further, 
however,  that  it  would  seem  singular  if  such 
a  statute,  even  if  in  all  respects  valid,  could 
be  enforced  against  a  carrier  whose  rates,  as 
fixed  in  its  chnrter,  are  in  excess  of  the  rates 
alleged  to  be  excessive  in  the  indictment; 
and,  this,  not  because  such  rates  are  secured 
by  an  irrepealable  contract,  a  matter  not  now 
considered,  but  simply  because  they  at  least 
remain  the  leiral  rates  until  changed  bv  law. 
jHie  judgment  i»  reversed,  with  directions  to 
dismiss  the  indictment. 


INDIANA  SUPREME  COURT. 


STATE  of  ludionn,  ex  rel.    Julius  DUEN- 

SI^G.   Appt., 

V. 

Edward  ROBY  et  al. 
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and  ''race  meet- 
used  In  the  2d  section  of  the  aot  of 


Nora.— Tbe  statute  enforoed  In  the  above  case  Is 
•ciO  further  discussed  lu  State,  liatthews,  v.  Fot- 
S]rthe(Xnd.)fiose,«L 
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1895i,  without  expressly  Hmltinsr  them  to  horse 
mdoir,  will  not  be  construed  as  extending  the 
provisJons  of  the  act  to  embrace  a  subject  not 
expressed  in  the  title,  which  is  '*An  Act  ReinDat- 
loiT  Horse  Raclnir." 
2*  A  eoiirt  will  examine  the  history  of 
the  times  in  construlnsr  a  statu  te,BO  as  to  relieve 
from  the  mischief  and  aooompllsh  the  purpose  of 
the  act. 

8*   The  doctrine  of  strict  eonstmetlon 

of  a  penal  statute  does  not  apply  to  expand  or 
extend  general  words  used  in  the  body  of  a  stat- 
nte  beyond  the  scope  of  the  title,  so  as  to  make 
the  aot  inyalld. 
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4*  The  oonstitutlonal  proTislOB  ai^ainst 
local  or  special  laws  regulating  practice  in 
courts  of  Justice  is  Qot  violated  by  iuoludiug  in  a 
statute  a  provision  for  remedies,  both  civil  and 
criminal,  in  case  of  its  violation. 

6«  A  provision  fbr  cItU  remedies  and 
procedure,  as  well  as  criminal  prose- 
cntions  for  violation  of  other  provisions  of  the 
same  statute,  does  not  make  it  Invalid  as  including 
more  than  one  subject  of  legislation. 

6*  A  snit  for  an  injunction  migBinat  the 
▼iolation  of  a  statutOt  ^^^  punishment  for 
contempt  of  such  an  injunction,  in  addition  to  a 
criminal  prosecution  for  the  iile^act,  do  not 
violate  the  constitutional  provision  against  put- 
ting a  person  twice  in  Jeopardy  for  the  same 
offense. 

7.  Allowing  an  ii^unction  without  a 
bond  to  prevent  the  use  of  property  in  violation 
of  a  statute  does  not  deprive  the  owner  of  his 
property  without  due  process  of  law. 

8.  The  right  of  the  state  to  interfere 

with  the  use  of  private  property  by  its  owner 
belongs  to  the  police  power  of  the  state. 

9.  A  statute  prohibiting^  horse  races 
during  the  winter  months,  or  public  race 
meetings  on  any  track  more  than  three  times  in 
any  year,  or  more  than  fifteen  days  at  a  time,  or 
more  than  twice  in  sixty  days,  or  with  less  than 
thirty  days  between  meetings.  Is  a  legitimate 
exercise  of  the  police  power  of  the  state. 

10.  A  chan^  of  tiie  persons,  compa> 
nies,  associations,  oroorporations  who 
hold  race  meeting  on  the  same  track  does 
not  relieve  from  or  avoid  the  prohibition  of  the 
act  of  1806,  against  holding  race  meetings  more 
than  three  times  in  a  year,  or  twice  in  sixty  days, 
or  with  less  than  thirty  days  intervening. 

(Jane  SB,  1801) 

APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Lake  Countv  denying  an 
iDjunclioD  to  restrain  defendants  from  operat- 
ing a  race  track.    Hetersed, 
The  facts  are  stated  in  the  opinion. 
Messrs,  W.  A.  Ketcbam  and  Johannes 
Kopelke  for  appellant. 

Messrs  J.  W.  xonehe,  J.  B.  Peterson, 
and  W.  H«  H.  Miller  for  appellees. 

MeCabe*  J.,  delivered  the  opinion  of  the 
court; 

The  governor  of  this  state,  in  his  biennial 
message  to  the  legislature  of  the  state  in 
January,  1895,  called  attention  to  certain 
facts,  and  made  certain  recommendations  for 
the  consideration  of  that  body,  as  follows: 
''Near  the  city  of  Hammond  there  has  been 
located  what  is  known  as  the  *Roby  Fair 
Association. '  It  is  not  incorporated  under 
the  laws  of  this  state,  nor,  so  far  as  I  can 
ascertain,  of  any  state,  and  what  Is  the  legal 
nature  of  the  association  is  sedulously  con- 
cealed. What  its  actual  nature  is,  its  pur- 
poses and  character.  Is  without  any  conceal- 
ment. It  is  simply  an  immense  gambling 
concern,  with  a  racing  attachment  to  give  it 
the  api>earance  of  respectability,  and  draws 
within  our  borders  the  lawless' and  disrepu- 
table elements  of  Chicago  for  a  purpose  that  is 
not  permitted,  nor  could  be  tolerated,  within 
that  city's  limits.  Its  every  influence  is 
demoralizing,  encouraging  vice,  propagating 
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crime,  and  thus  brings  our  state  into  disie- 
pute.  Its  transactions  have  been  open  and 
notorious,  but  the  authorities  of  Lake  county 
seem  to  be  either  indisposed  or  powerless  to 
prevent  them.  I  have  been  earnestly  seeking 
some  means,  warrant«$d  by  law,  by  which  this 
disgrace  to  our  state  could  be  prevented,  and 
although  having  the  able  advice,  earnest  as- 
sistance, and  active  co-operation  of  the  at- 
torney general,  Eetcham,  have  failed  to  find 
the  way.  ...  To  contend  that  racing 
of  horses  can  be  humanely  or  interestingly- 
conducted  in  this  climate  during  the  winter 
months  is  a  rank  delusion  and  fraud.  It  is 
but  a  cloak  to  deceive,  and  afford  opportuni- 
ty to  conduct  gambling  on  a  gigantic  scale, 
and  the  assembling  of  disreputable  crowds. 
.  .  .  I  therefore,  in  the  name  of  Uie  peo- 
ple, insist  that  you  shall  take  action  upon 
this  subject,  and  recommend  that  you  make 
it  unlawful  for  any  association  within  the 
state  to  hold  such  meetings  between  the  Ist 
day  of  November  and  the  1st  day  of  April ; 
that  no  race  meetings  shall  be  held  within 
the  state  except  by  associations  duly  incor- 
porated under  the  laws  of  this  state. " 

Pursuant  to  this  information  and  recom- 
mtndation  that  legislature  passed  the  follow- 
ing act  (Acts  1895,  p.  92)  : 
**  An  Act  Regulating  Horse  Racing,  Deflninfp 
the  Meaning  of  Certain  Terms,  Prohibiting 
Horse  Racing  at  Certain  Seasons,  Prescrib- 
ing a  Penalty  for  a  Violation  of  the  Pro- 
visions of  This  Act,  Prescribing  Rules  of 
Procedure,  Giving  Certain  Civil  Remedies, 
Authorizing  the  Institution  of  Civil  Suits, 
and  Declaring  an  Emergency. 
**  Sec.  1.    Be  it  enacted  oy  the  general  as- 
sembly of  the  state  of  Indiana  that  It  shall 
be  unlawful   for  any  person,   corporation, 
company,  or  association  to  cause,  permit,  or 
allow  any  horse,  mare,  filly,  gelding,  oolt, 
or  mule  to  race  on  any  track  or  course  wholly 
or  partly  within  this  state  at  any  time  be- 
tween the  15th  day  of  November  and  the  15th 
day  of  April  in  any  year  for  a  purse  or  a 
prize,  in  the  presence  of  fifty  persons  or  more, 
or  in  cases  where  advertisements  or  noticea 
of  such  race  or  races  are  published  or  given, 
notifying  the  public  that  audi  a  race  will 
take  place.      Any  person,  corporation,  com- 
pany, or  association  aiding  or  abetting  in 
such  race  by  taking  part  in  advertising  there- 
for, or  by  furnishing  any  animal  to  partici- 
pate in  such  race,  or  by  acting  as  driver 
therein,  or  by  allowing  or  suffering  the  use 
of  a  track,  course,  or  other  place  owned, 
managed,  or  controlled  by  him  or  it,  or  by 
aidins  in  any  way  in  conducting  such  race, 
shall  be  deemed  guilty  of  a  misdemeanor  and 
shall  be  fined  not  less  than  $100  nor  more 
than  $500,  to  which  may  be  added  imprison- 
ment in  the  county  Jail  for  a  period  not  ex- 
ceeding six  months. 

^Sec.  2.  It  shall  be  unlawful  for  any  per- 
son, corporation,  company,  or  association  to 
hold  or  advertise  for  a  race  meeting  oftener 
than  three  times  in  any  year,  ana  no  race 
meeting  shall  be  held  longer  than  fifteen 
days.  It  shall  be  unlawful  to  hold  any  race 
meeting  oftener  than  twice  in  any  period  of 
sixty  days,  and  it  shall  also  be  unlawful  to 
hola  any  race  meeting  until  after  the  full 
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period  of  thirty  days  has  elapsed  after  meet- 
ing has  been  held.  Any  person  violating 
the  proTisions  of  this  section,  or  aiding  or 
abetting  in  the  violation  thereof,  shall  be 
fined  in~any  sum  not  less  tdan  $100,  nor  more 
than  $500,  to  which  may  be  added  imprison- 
ment in  the  county  jail  for  a  period  not  ex- 
ceeding siztv  days. 

**8ec.  3.  The  term  'race*  as  herein  used 
shall  be  taken  to  mean  any* and  all  trials  of 
speed  of  animals  of  the  horse  liind.  and  anv 
and  all  matches  where  such  animals  are  suf- 
fered to  run,  gallop,  pace,  or  trot  for  money 
or  prizes,  or  upon  bublic  exhibition,  on  any 
tracic  or  course.  The  term  *race  meeting'  as 
used  in  this  act  shall  be  taken  to  mean  and 
include  all  assemblies  of  persons  or  all  meet- 
ings of  persons  who  come  together,  or  are 
notified  to  come  together  for  the  purpose  of 
witnessing  any  trial  of  speed,  whether  run- 
ning, galloping,  pacing,  or  trotting.  The 
terms  *track*  or  'course'  shall  be  deemed  to 
mean  and  include  all  places  prepared,  used, 
kept,  or  maintained  for  the  purpose  of  con- 
ducting races,  or  of  giving  public  exhibi- 
tions of  trials  of  speed  or  matches  between 
animals  of  the  horse  kind,  wherein  prizes, 
money,  or  reward  is  contested  for  by  running, 
galloping,  trotting,  or  pacing. 

''Sec  4.  In  case  of  a  violation  of  any  of 
the  provisions  hereof  by  any  person,  whether 
be  was  at  the  time  acting  with  the  sanction 
^f  the  owner,  lessee,  or  manager  of  such  track 
or  not,  it  shall  be  competent  for  any  citizen 
of  the  state  to  file  an  information,  in  the 
name  of  the  state,  on  his  relation,  in  the  cir- 
cuit court  of  the  county  where  such  track  is 
situate,  alleging  that  any  of  the  provisions 
hereof  has  been  violated,  and  that  the  person 
or  persons  against  whom  such  information 
is  filed  threaten,  propose,  or  give  out  that  he 
or  they  will  do  any  act  hereby  prohibited, 
whereupon  It  shall  be  the  duty  of  such  court, 
or  the  judge  thereof  in  vacation,  to  issue  a 
temporary  restraining  order  restraining  all 
persona  from  in  any  way  violating  or  assist- 
ing in  the  violation  of  this  act.  As  soon 
thereafter  as  possible  the  court  or  judge  shall 
direct  notice  to  be  given  to  all  defendants, 
so  far  as  they  can  be  reached  by  notice,  that 
at  a  certain  time,  to  be  fixed  by  the  court  or 
judge,  they  may  appear  and  show  cause,  if 
any  they  have,  why  such  order  shall  not  con- 
tinue until  the  final  hearing.  Such  notice 
may  be  served  upon  any  agent,  employee, 
or  servant  of  the  defendant  or  defendants, 
and  shall  be  as  clTective  as  if  served  upon 
the  defendant  or  defendants  personally,  or  if 
the  defendants  are  not  residents  of  this  state 
or  are  unknown  or  cannot  be  found,  notice 
may  be  given  by  publication  as  hereinafter 
provided. 

"Sec.  5.  All  persons  who  appear  to  have 
any  intorest  in  such  race-track  property  upon 
the  records  of  the  county  may  be  defendants 
to  such  suit,  and  such  persons,  as  well  as  all 
others  concerned  (the  1  utter  of  whom  need  not 
be  mentioned  by  name)  may  be  notified  of 
the  pendency  of  such  proceedings  for  at  least 
two  weeks  by  publication  in  some  weekly 
newspaper  of  the  county,  of  general  circula- 
tion Uierein.  At  the  expiration  of  such  time 
aoy  person  having  a  legal  interest  in  the  re- 
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suit  of  such  suit  may,  upon  petition,  be  ad- 
mitted as  an  additional  party  defendant. 
Any  person  having  an  interest  in  such  prop- 
erty, whether  made  a  party  or  not,  shall  be 
bound  bj  the  judgment. 

"  Sec.  (5.  Changes  of  venue  may  be  granted 
from  the  county  to  either  party  as  in  other 
cases,  and  the  relator  shall  not  be  liable  for 
any  costs.  The  suit  shall  be  prosecuted  ei- 
ther by  the  prosecuting  attorney,  or  at  the 
request  of  the  governor,  by  the  attorney  gen- 
eral or  an  attorney  designated  by  the  govern- 
or. 

"Sec.  7.  Ad  emergency  is  declared  to  ex* 
ist  for  the  immediate  taking  effect  of  the  act, 
and  it  is  therefore  declared  to  be  in  effect 
from  and  after  its  passage." 

On  May  8,  1895,  this  suit  was  begun  by 
the  appellant,  under  the  provisions  of  the 
above  statute,  by  filing  a  complaint  or  in- 
formation against  the  appellees  in  the  Lake 
circuit  court,  in  the  name  of  the  state  on  the 
relation  of  Julius  Duensing,  a  citizen  of  the 
state  of  Indiana,  which  was  duly  verified  in 
a  single  paragraph.  A  temporary  injunction 
was  granted  until  the  final  hearing.  On  May 
15,  1895,  on  the  motion  of  appellee  Roby,  the 
temporary  injunction  was  dissolved.  On 
May  24,  1896,  being  the  29th  judicial  day  of 
the  April  term  of  said  circuit  court,  the  ap- 

f reliant  filed  a  verified  amended  information, 
n  two  paragraphs,  and  afterwards,  at  the 
same  term,  filed  a  supplemental  informa- 
tion, on  leave  of  court,  which  was  also  duly 
verified.  Afterwards  the  defendants  Ed- 
ward Roby,  £dward  A.  Shedd,  Charles  B. 
Shedd,  the  Roby  Fair  Association,  the  Koby 
Breeders'  Association,  John  Condon,  Rodman 
Wells,  and  John  Kelsey  appeared  and  sep- 
arately demurred  to  the  information,  and  to 
each  paragraph  thereof,  and  to  the  supple- 
mental information,  for  want  of  sufiScient 
facts,  which  demurrer  the  court  sustained; 
and,  the  plaintiff  refusing  to  further  plead, 
the  appellees  took  judgment  upon  the  de- 
murrer, that  the  plaintiff  take  nothing  by 
this  suit. 

The  substance  of  the  first  paragraph  of  the 
amended  information  is  that  the  relator  in- 
forms the  court:  That  he  is  a  citizen  of 
the  ntate  of  Indiana,  prosecuting  this  action, 
at  the  request  of  the  governor  of  the  state,  by 
the  attorney  general,  and  that  the  defendants 
Roby  and  the  Shedds  are  the  owners,  as  ap- 
pears of  record  in  the  recorder's  office  of  said 
county,  of  certain  real  estate  (describing  it) 
situate  in  said  county.  **That  the  other  de- 
fendants, to  wit,  James  A.  Webb,  the  Indiana 
Racing  Association,  the  Roby  Breeders'  As- 
sociation, the  Roby  Fair  Association,  and  the 
Hammond  Fair  Association,  John  Condon, 

Rodman  Wells,  John  Kelsey, Dwyer, 

whose  Christian  name  is  to  the  plaintiff  un- 
known, with  others,  whose  names  are  un- 
known to  the  relator,  have,  either  jointly  or 
separately,  some  interest  in,  or  contracts  in 
relation  to,  said  real  estate,  as  to  its  use  and 
occupancy,  but  which  interest  does  not  ap- 
pear of  record  in  the  recorder's  office  of  the 
county,  or  elsewhere,  and  hence  plaintiff 
is  unable  to  set  it  forth,  but  makes  them  de- 
fendants to  answer  as  to  their  interest.  That 
the  Indiana  Racing  Association,  the  Roby 
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Breeder's  Association,  the  Roby  Fair  Associa- 
tion, and  the  Hammond  Fair  Association  are 
not,  nor  is  either  of  them,  incorporated  under 
the  laws  of  the  state  of  Indiana.  That  said 
association  defendants,  and  each  of  them,  are 
partnerships,  or  some  other  form  of  associa- 
tion, of  the  particulars  or  cbara^^r  of  which 
tlie  relator  is  not  advised.  ThaC  said  defend- 
ants other  than  Roby  and  Shedas  are  each  and 
all-  interested,  as  partners  or  otherwise,  in 
said  several  associations  or  partnerships,  for 
the  purpose  of  carrying  on  racing:  upon  the 
premises  herein  described,  and  are  organized 
and  doing  business  under  said  several  and 
different  names  for  the  purpose  of  evadin;; 
the  statutes  of  the  state  of  Indiana  in  that  be- 
half enacted,  as  hereinafter  more  fully  averred 
and  set  forth.  That  there  is  situate  upon  the 
real  estate  a  race  track  or  course  prepared, 
used,  kept,  and  maintained  by  the  defendants 
for  the  purpose  of  conducting  races  and  hold- 
ing race  meetings  to  give  public  exhibitions 
of  trials  of  speeof  or  matches  between  animals 
of  the  horse  kind,  wherein  prizes,  money, 
and  rewards  are  contested  for  by  running, 
galloping,  trotting,  or  pacing  of  such  ani- 
mals, and  for  the  purpose  of  assemblies  and 
meetings  who  come  together  for  the  purpose 
of  witnessing  such  trials  of  speed,  which 
place,  track,  and  course  ar^  commonly  known 
and  designated  as  the  'Roby  Race  Track.' 
That  on  April  15,  1895,  previous  notice 
thereof  having  been  given  by  publication  iu 
newspapers,  a  certain  race  meeting  was  held, 
to  continue,  according  to  such  notice,  for  a 

f period  of  fifteen  days  from,  after,  and  includ- 
ng  said  April  15,  upon  said  grounds.  And 
continuously  from  said  15th  day  of  April,  for 
a  period  of  fifteen  days,  excluding  Sundays, 
said  race  meeting  was  held,  whereat  were 
given  races  upon  each  and  every  day  except 
Sundays,  up  to  and  including  the  2d  day  of 
May,  1895,  such  race  meeting  being  held  by 
the  defendants  other  than  the  defendants  Roby 
and  Shedd,  under  the  name  and  designation 
of  'The  Roby  Fair  Association ;'  each  of  said 
defendants  other  than  Roby  and  Shedd  par- 
ticipating, together  with  other  persons  to  the 
plaintiff  unknown,  in  the  holding  of  said  race 
meetings,  and  the  defendants  Roby  and  Shedd 
haying  full  knowledge  at  the  time  such  race 
meeting  was  being  held  and  such  races  were 
being  run  upon  the  real  estate  hereinbefore 
described,  oi  which  they  were  the  owners  as 
aforesaid.  That  thereupon,  at  and  prior  to 
the  8d  day  of  May,  1895,  the  defendants  other 
than  Roby  and  Shedd  did,  with  their  knowl- 
edge, consent,  connivance,  assistance,  and 
co-operation,  and  with  that  of  others,  cause 
notices  to  be  published  that  commencing  with 
May  8,  1895,  and  thenceforward  continuously, 
for  a  period  of  fifteen  days,  the  Roby  Breed- 
ers' Association  would  hold  a  race  meeting, 
and  would  upon  each  day  for  a  period  of  fif- 
teen days  from,  after,  and  including  said  8d 
day  of  May,  but  excluding  Sundays,  give 
races,  trials,  and  exhibitions  of  speed,  ^and 
matches,  wherein  animals  of  the  horse  kind 
would  be  permitted  to  run,  gallop,  pace,  and 
trot  for  money  and  other  prizes,  upon  public 
exhibition ;  and  upon  said  May  8,  1895,  and 
at  and  prior  to  the  filing  of  the  original  in- 
formation, said  defendants  other  than  Roby 
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and  Shedd  did,  as  advertised,  begin  a  race 
meeting,  before  the  period  of  thirty  days  had 
elapsed  from  and  after  the  first  race  m?eting 
as  hereinbefore  set  forth.  And  said  last- 
named  race  meeting,  when  taken  in  connec- 
tion with  the  first,  constitutes  a  holding  of  & 
race  meeting  of  toner  than  twice  in  a  period 
of  sixty  days,  contrary  to  and  in  violation  of 
the  statute  in  such  cases  made  and  provided, 
which  last-nam#d  race  meeting  was  begun  and 
continued  from  day  to  day  until  the  same  was 
enjoined  and  restrained  by  the  temporary  in- 
junction already  mentioned,  with  the  knowl- 
edge, consent,  acquiescence,  and  connivance 
of  the  defendant  Koby  and  the  defendants 
Shedd,  bv  the  same  parties,  to  wit,  the  de- 
fendants herein,  and  others,  unknown  to  the 
plaintiff,  under  the  name  of  the  Roby  Breed- 
er's Association,  who,  under  the  name  of  the 
Roby  Fair  Association,  held  said  first-named 
race  meeting  as  hereinbefore  averred.  That 
the  above-named  defendants  other  than  Roby 
and  Shedd,  with  the  knowledge,  consent,  ac- 

Suiescence,  and  connivance  of  the  defendant 
:oby  and  the  defendants  Shedd,  with  other 
persons  concerned,  connected,  and  interested 
with  them,  whose  names  are  unknown  to  the 
relator  and  to  the  plaintiff,  threaten,  propose, 
and  give  out  that  they  will  hold  such  race 
meetings  oftener  than  three  times  in  any  one 
vear ;  that  they  will  hold  such  race  meetings 
longer  than  fifteen  days  at  a  time ;  that  they 
will  hold  and  cause  such  race  meetings  to  be 
held,  but  under  different  names,  oftener  than 
twice  in  any  period  of  sixty  days ;  that  they 
will  not  allow  thirty  days  to  elapse  after  any 
such  race  meeting  has  been  held  by  them  un- 
til they  will  hold  another  on  said  premises ; 
that,  as  soon  as  one  race  meeting  of  fifteen 
days'  duration  has  been  held  by  them,  they 
will  hold  other  meetings,  and  continue  such 
meetings,  but  for  the  purpose  of  evading  the 
law,  while  seeming  to  comply  therewith, 
that  they  will  hold  such  race  meetings,  while 
in  their  interest,  and  by  them,  or  by  some  of 
them,  under  different  names.  And  that  the 
owners  of  said  race- track  property  concur  and 
unite  with  the  other  defendants  in  their  said 
threats  and  propositions  to  continue  such  race 
nneetings  continuously.  That  each  of  the 
race  meetings  heretofore  held,  and  that  are 
proposed  to  be  held,  by  said  defendants, 
are  all  in  the  interest  of  the  owners  of  said 
real  estate  and  race- track  property,  and  of  the 
other  defendants  hereto,  engaged  in  the  busi- 
ness of  racing  and  holding  race  meetings. 
That  the  defendants  herein,  and  the  parties 
whose  names  are  unknown  to  the  plaintiff, 
are  members  of  the  said  several  associations 
herein  named,  and  that  8&id  associations  are 
in  truth  and  in  fact  one  and  the  same  associa- 
tion, maintained  and  controlled  by  the  same 
parties  and  for  the  same  purposes.  That  since 
the  filing  of  the  original  complaint  herein 
the  defendant  the  Hammond  Fair  Association 
has  been  organized  for  the  purpose  of  adver- 
tising and  holding  race  meetings  upon  said 
real  estate,  and  therefore  it  is  a  proper  party 
defendant  herein,  and  plaintiff  asks  that  it 
be  made  a  party  defendant,  and  to  amend  the 
complaint  in  that  respect.  That  the  defend- 
ant Edward  A.  Shedd  was  not  originally 
made  a  party  defendant  hereto,  by  inadvert- 
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enoe  and  oversight,  but  that  he  has  an  in- 
terest in  the  subject-matter  of  tliis  action,  by 
reason  of  his  interest  in  said  real  estate,  and 
plaintiff  therefore  asks  leave  to  make  him  a 
party  defendant."  Prayer  for  a  temporary 
restraining  order,  and,  on  the  final  hearing, 
for  a  perpetual  injunction.  The  second  para  - 
graph  only  differs  from  the  first  in  substance, 
in  that  it  alleges  that  said  defendants  Koby 
and  Shedd  had  leased  said  premises  (said 
track  and  course)  to  the  other  defendants,  and 
such  Incidental  changes  as  that  change  would 
require.  The  supplemental  information  only 
differs  in  substance  from  the  first  paragraph 
in  that  it  states  dates  of  race  meetings  dif- 
ferently, and  makes  a  new  party  defendant, 
not  before  brought  in,— Louis  K  Hohman. 
The  demurrers  to  these  several  pleadings 
present  substantially  the  same  question,  and 
have  been  so  treated,  in  the  main,  by  the 
counsel. 

The  action  of  the  trial  court  in  sustaining 
the  demurrer  is  defended  by  appellees'  learned 
counsel  on  the  ground,  mainly,  that  the  stat- 
ute is  unconstitutional.     Their  first  con  ten 
tlon,  however,  is  that  the  first  section  is  void 
because  they  say  it  is  insensible.      It  is  as- 
sumed by  the  appellant's  counsel  that  it  was 
intended  to  prohibit  winter  racing  (that  is, 
horse  racing)  between  the  15th  day  of  No- 
vember and  the  15th  day  of  April.     But  ap- 
pellees' counsel  contend  tbat  it  does  not  mean 
that  at  all,  because  tbe  inhibition  is  ''at  any 
lime  between  the  15th  day  of  November  and 
the  15th  day  of  April  in  any  year. "  They  con- 
tend that  the  period  of  time  thcre^designated 
must  be  that  intervenin^r  between  April  15 
and  November  15  in  the  same  year,  thus  mak- 
ing tbe  statute  prohibit  summer  racing,  in- 
stead of  winter  racinir.    This,  they  say,  con- 
tiadicts  that  part  of  the  clause  which  makes 
the  forbidden  period  begin  the  next  day  after 
the  15th  day  of  November,  and  end  with  the 
day   before  the  15th  day  of  April,    which 
plainly  requires  the  time  prohibited  to  run 
forward  and  not  backward.    But  it  is  not  the 
first  section   with  a  violation  of  which  the 
appellees  were  charged  in  the  information, 
nor  against  a  threatened  violation  of  which 
the  injunction  was  sought  by  the  appellant. 
It  will  be  time  enough  to  construe  that  sec- 
tion when  the  question  arises.      It  is  for  an 
alleged  violation  of  ^  2  of  the  act  that  this 
action   was  brought,  such  action  being  au- 
thorized by  ^§  4  and  5.     But  it  is  contended 
tbat  tbe  2d  section  is  unconstitutional,  be- 
cause not  covered  by  the  title  of  the  act.  and 
that  the  whole  act  is  in  violation  of  the 
Constitution  of  the  state,  in  that  it  embraces 
two  distinct  subjects  of  legislation,  namely, 
the  creation  of  misdemeanors,  prescri  bing  pun- 
ishment therefor,  and  creating  certain  civil 
remedies,  authorizing  the  institution  of  civil 
suits,  and  prescribing  the  rules  of  procedure 
therein.      In  Robinson  v.  Schenck^  102  Ind., 
at  page  819,  it  was  said:     **The  power  to 
declare  a  statute  void  on  the  ground  that  it 
is  in  conflict  with  the  Constitution  is  pecu- 
liar to  the  American  courts,  and  the  doctrine 
established  by  our  cases  is  not  found  in  other 
lystems  of  jurisprudence.      The  early  cases 
upon  this  subject  show  that  the  courts  at  first 
asserted  this  doctrine  with  much  hesitation, 
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and  there  are  still  some  writers  who  deny  tha 
existence  of  the  power,  but  it  is  now  firmly 
fixed  in  our  law  [citing  authority].  .  .  . 
The  power  is  ono  of  the  highest  possessed 
by  any  iudicial  tribunal  in  tbe  world,  and 
is,  as  all  the  authorities  agree,  to  be  exer- 
cised with  the  utmost  care,  and  onlv  in  tha 
clearest  cases.  If  there  is  doubt  in  the  mind 
of  the  court  as  to  the  validity  of  the  statute, 
it  must  be  resolved  in  favor  of  the  legisla- 
ture. "  There  are  many  good  reasons  in  sup- 
port of  the  principles  thus  announced.  Un- 
der our  form  of  government,  there  never  ought 
to  have  been  any  doubt  of  the  right  and  the 
duty  of  courts,  in  a  proper  case,  to  declare 
a  statute  void  because  of  its  confiict  with  the 
Constitution.  This  right  and  duty  do  not 
grow  out  of  the  condition  tbat  statutes  and  acts 
of  the  legislative  department,  within  its  do- 
main, are  not  absolutely  binding  upon  the 
judiciary.  But  they  grow  out  of  the  fact 
tbat  the  Constitution  is  the  supreme  law  of 
the  land.  Hence,  when  it  is  found  that  a 
statute  contravenes  its  mandates,  the  duty  to 
support  the  Constitution,  emphasized  by  tbe 
solemn  sanctions  of  an  oath,  can  only  be  dis- 
charged by  overthrowing  the  statute.  On 
the  other  hand,  acts  of  the  legislature  come 
to  us  as  tbe  expression  of  the  will  of  the 
sovereign  people,  clothed  with  the  majesty 
of  law,  imposing  upon  the  judiciarv  the  sol- 
emn duty  of  upholding  the  same,  unless  found 
to  clearly  conflict  with  the  Constitution,  state 
or  Federal.  There  is  the  best  of  reasons  whv 
doubts  should  be  solved  in  favor  of  the  valid- 
ity of  the  act  of  the  legislature.  In  case  of 
doubt  there  might  be  a  mistake  in  declaring 
the  act  unconstitutional  by  the  court.  To 
declare  an  act  void  for  unconstitutionality, 
in  a  doubtful  case,  through  a  mistake  of  a 
court  of  last  resort,  woulcl  have  the  effect, 
not  only  of  paralvzing  one  of  the  co-ordinate 
departments  of  the  state  government,  but  it 
would  be  an  usurpation  of  power  by  the 
court, — a  power  withheld  from  it  by  the  peo- 
ple in  the  Constitution.  The  dangerous  con- 
sequences liable  to  result  from  a  possible 
mistake  in  declaring  an  act  of  the  legislature 
void  for  unconstitutionality  are  suflScient, 
alone,  to  inspire  the  judiciary  with  the  great- 
est caution  in  that  respect,  and  furnish  ample 
justification  for  the  rule  that  no  statute  will 
be  declared  unconstitutional  unless  its  con- 
flict with  the  Constitution  is  bevond  reason- 
able doubt  Guided  by  these  salutary  rules, 
we  proceed  to  examine  the  constitutional 
question. 

It  is  contended  that  the  2d  section  is 
void  because  not  within  the  title  of  the  act 
As  we  have  seen,  the  title  of  the  act  is  lim- 
ited to  regulating  horse  racing,  and  prohib- 
iting the  same  at  certain  seasons  of  the  year. 
Thereon  ten  tion  is  that  the  2d  section  only 
prohibits  race  meetimrs  oftener  than  three 
times  in  any  year,  and  the  holding  of  race 
meetings  longer  than  fifteen  days,  or  oftener 
than  twice  in  any  period  of  sixty  days,  and 
the  period  between  such  meetings  is  required 
to  be  not  less  than  thirty  days,  without  any 
requirement  that  the  race  meetings  thus  lim- 
ited and  restricted  were  meetings  for  horse 
racing.  It  is  contended  that  as  the  term 
**  horse"  is  not  once  mentioned  in  the  section. 
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«nd  as  that  part  of  S  8  which  undertakes  to 
define  the  t^rms  ^'race*'  and  ''race  meetlnflr," 
as  used  in  \he  act,  also  fails  to  mention  the 
term  **  horse, "  both  sections  may  include  other 
kinds  of  races  or  trials  of  speed,  such  as  races 
between  cattle,  men,  reindeer,  dogs,  or  olher 
beings  or  animals  that  can  run,  gallop,  pace, 
or  trot,  and  therefore  it  embraces  a  subject 
not  expressed  in  the  title.  It  is  true,  the 
title  is  so  framed  as  to  limit  the  act  to  rac- 
ing of  horses,  and  it  is  true,  also,  that  g  2 
does  not  use  the  term  **  horse, "  or  **  horse  rac- 
ing,** and  it  Is  also  true  that  the  defining 
part  of  §  8,  as  to  the  meaning  of  the  terms 
"*  race**  and  **  race  meeting, "  does  not  use  the 
term  "horse?  or  ** horse  racing ;"  but  the  con- 
cluding clause  of  g  8  does  use  the  language, 
''giving  public  exhibitions  of  triaUof  speed 
or  matches  between  animals  of  the  horse  kind 
by  .  .  .  running,  galloping,  trotting, 
or  pacing."    This  gives  an  iodicAtion  of  the 

ftarticular  kind  of  racing  the  legislature  had 
D  mind  in  both  sections.  In  construing  an 
act  the  court  ought  to  examine  the  history 
of  the  times,  so  as  to  relieve  from  the  mis- 
ehief  and  accomplish  the  purpose  of  the  act. 
Maxwell,  Interpretation  of  Statutes,  pp.  138, 
:^18,  833,  845 ;  Potter's  Dwarr.  8tat.  240,  247, 
*^62 ;  Sutherland,  Stat.  Constr.  §§  234,  235, 
241,  246,  349,  854,  856.  In  SUfvt  v.  Grant 
County  Comrs.  107  Ind.,  at  page  347,  it  was 
said:  ''The  legislative  intention,  as  col- 
lected from  an  examination  of  the  whole,  as 
well  as  the  separate  parts,  of  a  statute,  will 
prevail  over  the  literal  import  of  particular 
terms,  and  will  control  the  strict  letter  of 
the  riatute,  where  an  adherence  to  such  strict 
letter  would  lead  to  injustice,  to  absurdity, 
or  to  contrad  ictory  provisions. "  L'nited  StatM 
Sav.  F.  db  L  Go.  v.  HarrU  (at  this  term)  142 
Ind.  226,  and  authorities  there  cited.  In 
view  of  the  current  historical  facts  to  which 
the  legislative  attention  was  called  by  the 
governor's  message,  and  in  view  of  the  whole 
act,  including  its  title,  it  would  be  difficult 
to  say  that  the  terms  "  race"  and  "  race  meet- 
ing,"  used  in  the  second  section,  did  not  re- 
fer to  and  mean  only  horse  races,  and  meet 
ings  for  having  and  carrying  on  horse  races. 
Especially  is  this  true  in  view  of  the  fact 
that  the  public  morals  and  good  order  of  so- 
cietv  were  never  threatened  by  cow  races  or 
cattle  races,  dog  races,  or  any  other  kind  of 
races  than  horse  races.  An  eminent  author 
states  the  rule  thus :  "  The  practical  inquiry 
is  usually  what  a  particular  provision, 
clause,  or  word  means.  To  answer  it  one 
must  proceed  as  he  would  with  any  other  com- 
position,— construe  it  with  reference  to  the 
leading  idea  or  purpose  of  the  whole  instru- 
ment. The  whole  and  every  part  must  be 
considered.  The  general  intent  should  be 
kept  in  view  in  determining  the  scope  and 
meaning  of  any  part.  This  survey  and  com 
parison  are  necessary  to  ascertain  the  purpose 
of  the  act  and  to  make  all  the  parts  harmoni- 
ous. They  are  to  be  brought  into  accord  if 
practicable,  and  thus.  If  possible,  give  a  sen- 
sible and  Intel igible  effect  to  each  In  further- 
ance of  the  general  design."  Sutherland, 
Stat  Constr.  g  239.  The  same  author  says : 
"If  the  meaning  is  doubtful  the  title,  if  ex- 
pressive, may  have  the  effect  to  resolve  the 
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doubts  by  extension  of  the  purview,  or  bj 
restraining  it."  Id.  §  210.  "But  the  title 
of  an  act  is  now  so  associated  with  it  in  the 

f process  of  legislation  that  when,  in  perform- 
ng  its  constitutional  functions,  it  affords 
means  of  determining  the  legislative  intent, 
in  cases  of  doubt  its  help  cannot  be  rejected 
for  being  extrinsic  and  extra  legislative. 
The  language  of  an  act  should  be  construed 
in  view  of  its  title  and  its  lawful  purposes; 
broad  language  should  be  confined  to  lawful 
objects."  Id.  §  211.  To  the  same  effect  is 
Oarrigus  v.  Parke  County  Comrs,  89  Ind.  66. 
Quided  by  these  rules,  we  would  be  justified 
in  holding  that  no  other  racing  than  horse 
racing,  and  no  other  race  meetings,  were  in- 
tended to  be  embraced  in  the  act  than  those 
at  which  horses  were  to  run.  At  least,  there 
must  be  a  reasonable  doubt  whether  those 
terms,  as  used  in  g  2,  did  not  have  reference 
solely  to  horse  races,  and  meetings  for  the 
purpose  of  carrying  on  horse  races  and  horse 
racing.  That  doubt  should  be  resolved  in 
favor  of  that  construction  that  would  brinff 
the  section  within  the  title,  and  thus  uphold 
its  constitutionality.  Where  the  constitu- 
tionality of  a  statute,  or  any  of  its  provi- 
sions, is  under  consideration,  it  has  been  the 
uniform  rule  of  this  court  to  so  construe  and 
interpret  it,  if  possible,  as  to  sustain,  and  not 
defeat,  the  law ;  and  it  is  not  enough  that  the 
constitutionality  of  the  legislation  may  seem 
to  be  doubtful,  for  in  such  case  the  benefit 
of  the  doubt  must  be  given  in  favor  of  the 
constitutionality  of  the  legislation.  Warren 
V.  Britton.  84  Ind.  14 ;  Campbell  v.  DvoigginM, 
88  Ind.  473 ;  Hay9  v.  Tippy,  91  Ind.  102. 
But  the  learned  counsel,  for  the  purpose  of 
showing  that  the  section  is  not  covered  by 
the  title,  invoke  the  aid  of  the  rule  of  strict 
construction.  They  contend  that  the  section 
is  highly  penal,  and  must  be  strictly  con- 
strued, and  in  support  thereof  quote  the  fol- 
lowing rule :  "  Penal  statutes  recei  ve  a  strict 
interpretation.  The  general  words  of  the 
penal  statutes  shall  be  restrained  for  the  bene- 
fit of  him  against  whom  the  penalty  is  in- 
fiicted.  .  .  .  Potter's  Dwarr.  Sut.  245. 
.  .  .  The  iaw  of  England  does  not  allow  of 
constructive  offenses.  ...  No  man  incurs  a 
penal tv  unless  the  act  which  sublects  him  to 
it  is  clearly  both  within  the  spirit  and  the 
letter  of  the  statute  imposing  such  penalty. 
Id.  247.  .  .  .  By  another  restrictive  rule 
of  construing,  penal  statutes,  if  general 
words  follow  an  enumeration  of  particular 
cases,  such  general  words  are  held  to  apply 
only  to  cases  of  the  same  kind  as  those  which 
are  expressly  mentioned.  Id.  247."  With- 
out deciding  that  these  rules  of  strict  con- 
struction are  entirely  and  fully  applicable 
at  this  day  in  this  state,  it  is  sufficient  to  say 
that  they  work  against  appellees'  contention 
as  to  the  construction  of  ^  2  of  the  act.  The 
appellees  are  not  asking  to  restrain  the  gen- 
eral words  of  the  section,  but  to  expand  and 
extend  them.  It  is  the  appellant  that  asks  to 
restrict  the  words  9f  the  section  to  their  nar- 
rowest possible  scope,  by  confining  them  to 
horse  racing  alone,  while  the  appellees  want, 
under  the  guise  of  strict  construction,  to  ex- 
tend their  meaning  so  as  to  includp  all  kinds 
of  racing,  between  all  kinds  of  animals  and 
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-All  kindfl  of  things,  in  order  to  reach  a  con- 
cl  anion  that  the  section  is  not  covered  hy  the 
title,  that  this  court  may  declare  it  unconsti- 
-tutional.  The  doctrine  of  strict  construction 
of  a  penal  statute  does  not  serve  appellees' 
purpoee,  or  aid  them  in  their  contention. 

We  come  now  to  the  objection  that  the  act 
■  embraces  more  than  one  subject  of  legisla- 
tion, in  creating  and  defining  misdemeanors, 
and  prescribing  punishment  therefor,  and  au- 
thorizing the  civil  remedies  and  the  institu- 
tion of  civil  suits,  and  prescribing  rules  of 
procedure  therein.     In  Warren  v.  Srilton,  84 
lud.,  at  page  23.  it  was  said :    ''In  the  case 
at  bar  we  are  of  the  opinion  that  the  fees  or 
salaries    of   county  treasurers,    the   officers 
charged  by  law  with  the  collection  of  taxes, 
are  matters  properly  connected  with  the  sub- 
ject of  'An  Act  CoDcerning  Taxation;'  and 
that  the  closinir  sentence  of  g  251  of  the  act 
[1881.  p.  691]  fixing  the  fees  of  such  officers 
for  the  collection  of  delinquent  taxes,  is  a 
•constitutional  and  val  id  enactment "    The  fee 
aud  salary  law  of  1879  contained  a  provision 
io  relation  to  the  publication  of  the  del  in- 
<iuent  list,  and  the  price  thereof,  and  it  was 
contended  that  the  latter  provision  made  the 
act  embrace  two  subjects,  and  was  therefore 
void.  It  was  said  by  this  court,  of  that  statute, 
that  **  the  act  does  not  embrace  two  subjects. 
It  makes  provision  for  the  performance  of  cer- 
tain duties  by  public  officers,  and  pn  scribes 
the  compensation  which  shall  be  paid  to  of- 
ficers or  others  rendering  service  to  the  pub- 
lic,   in  connection  with  public  matters  and 
official  duties.     Whatever  is  connected  with 
official  dutv,  and  is  the  subject  of  compensa- 
tion from  the  public  treasury,  is  within  the 
act,   and  forms  part  of  one  general  subject. 
.     No  provision  of  the  Constitution  is 
invaded  by  gathering  sucb  provisions  to- 
getber  in  one  general  act. "    Bitters  v.  Fulton 
Ootintp  Cvmrs.  81  Ind.  at  page  127.    To  the 
same  effect  are  Be-Mon  v.  Christian,  129  Ind. 
535  ;  FarrtU  v.  8taU,  45  Ind.  871 ;  Tfumauon 
▼.  StaU^  16  Ind.  449 ;  BeatM  v.  State,  28  Ind. 
Ill:  Bank  of  StaU  v.  Neio  Albany,  1 1  Ind.  189 ; 
State^  StingUy,  v.  Sullivnn,  74  Ind.  121 ;  In- 
<fi4^napolU  v.  BuegeU,  115  Ind.  581 ;  Hunter 
▼.  BumndUe  Tump,  Co.  50  Ind.  218 ;  Walker 
^.  Zhinham,  17  Ind.  488 ;  McOaelin  v.  StaU, 
Brafu^  44  Ind.  151.    The  title  of  an  act  was 
**  An  Act  Providing  for  the  Election  or  Ap- 
pointment of  Supervisors  of  Highwavs  and 
Prescribing  Certain  of  Their  Duties,    under 
which  there  was  a  provision  authorizing  the 
supervisor  to  bring  a  civil  suit  for  the  ob- 
struction of  a  highway,  to  recover  damages; 
and  it  wss  held  not  to  embrace  two  subjects, 
and  that  such  provision  was  properly  placed 
tinder  the  title.     Indiana  0.  R  Co.  v.  Pi>tte, 
7  Ind.  681.    To  the  exact  same  elTect  is  Einee 
V.  AydelotU,  29  Ind.  518.     Uingle  v.  State,  24 
Ind.  28,  is  a  case  upon  the  question  here  in- 
volved, and  is  perhaps  more  frequently  re- 
ferred to  in  the  subsequent  decisions  of  this 
court,  as  furnishing  a  correct  standard,  than 
an  J  other.    It  was  there  said  by  Mr.  Justice 
Fraser,  whose  name  adds  weight  to  the  de- 
cision (speaking  for  the  court),    that  "the 
words  'subject*  and  'matter,'  are  often  used 
as   synonymous.     Indeed,    in   the   sense   in 
which  they  are  employed  in  the  Constitution, 
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they  are  as  nearly  so  as  it  is  possible  for  two 
English  words  to  be,  and  both  are  used  sim- 
ply to  avoid  repetition.  The  only  difiference 
between  tliem  is  created  by  the  offices  which 
they  are  respectively  made  to  perform  in  the 
clause  in  question :  '  Every  act  shal  1  embrace 
but  one  subject,  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  ex- 
pressed in  the  title.  *  Now  it  is  quite  evident 
that  the  word  'subject'  is  here  used  to  indi- 
cate the  chief  thing  about  which  legisla- 
tion is  had,  and  '  matters, '  the  things  which 
are  secondary,  subordinate,  or  incidental. 
.  .  .  Is  the  insertion  in  an  act  to  regulate 
the  liquor  traffic,  of  a  section  conferring  upon 
particular  courts  jurisdiction  of  cases  prose- 
cuted for  its  violation,  within  anv  of  the 
mischiefs  intended  to  be  prevented?  This 
question  can  be  answered  only  in  the  nega- 
tive, and  such  an  answer  conclusively  dis- 
poses of  tliis  constitutional  objection.  We 
happen  to  have  laws  in  force  by  the  opera- 
tion of  which,  when  a  new  offense  is  created, 
some  one  of  our  courts  can  take  jurisdiction 
of  it.  .  .  •  In  the  absence  of  such  stat- 
utes, the  creation  of  a  new  offense  would  be- 
get a  necessity  for  conferring  jurisdiction 
of  it  upon  some  court.  Can  there  be  a 
doubt,  then,  that  the  two  things  are  prop- 
erly connected,  as  the  Constitution  requires? 
It  really  seems  that  to  state  the  question 
ought  to  be  sufficient."  That  case,  and  its 
reasoning,  are  closely  analogous  to  the  case 
before  ui.  If  the  civil  remedy  provided  in 
the  statute  under  consideration  extended  to 
the  suppression  of  all  violations  of  law  and 
public  morals,  or  any  part  of  them,  outside 
of  the  things  made  unlawful  in  the  main 
part  of  the  act,  then  the  case  referred  to  would 
have  no  bearing,  and  the  act  would  embrace 
two  independent  and  separate  subjects  of  leg- 
islation. But  the  civil  remedy  provided  has 
no  connection  with  any  other  subject  of  leg- 
islation, either  direct  or  remote.  It  has  no 
connection  with  anv  other  crime  or  misde- 
meanor than  those  defined  in  the  act.  Nor 
can  it  be  used  to  suppress  any  other  viola- 
tion of  law  than  those  that  fall  within  the 
provisions  of  the  act.  It  is  necessarily  and 
inherently  connected  with  the  main  part  of 
the  act,  making  horse  racing  and  its  incidents 
unlawful  at  certain  times  and  under  certain 
circumstances.  Indeed,  the  connection  be- 
tween the  two  things  is  so  inherent  and  nec- 
essary that  the  civil  remedv  part  of  the  act 
would  be  nugatory,  and  fall  to  the  ground, 
without  the  main  part  of  the  act.  It  was  de- 
signed as  an  additional  and  more  efficient 
means  of  preventing  a  violation  of  the  main 
part  of  the  act.  It  was  therefore  a  matter 
properly  connected  with  the  subject  of  the 
act,  within  the  meaning  of  the  provisions  of 
the  Constitution  quoted. 

It  is  further  contended  that  the  act  violates 
g  22  of  article  4  of  the  Constitution,  which 
lorbids  the  passage  of  local  or  special  laws 
upon  the  subject  of  '^ regulating  the  practice 
in  courts  of  justice,"  amons  other  things. 
That  question  is  decided  directly  against 
such  contention  in  Uingle  v.  StcUe,  nupra, 
and  cases  there  cited,  and  Allen  Oounty  Comre, 
V.  Silvere,  22  Ind.  491 ;  Toledo,  L.  d  B.  R. 
Oo.  ▼.  Jiordyke,  27  Ind.  95.     It  is  further 
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The  facts  are  stated  In  tbe  opiDion. 

Mr.  Johannes  Kopelke»  with  Mr.  Wil- 
liam A,  Ketcbam,  Attorney  General,  for 
appellant : 

The  object  of  the  law  is  to  protect  the  public 
morals  and  preserve  the  peace  and  unity  of 
society.  Being  designed  lor  the  public  good 
it  should  be  so  construed  as  to  promote  It 

Woods  V.  Prait,  6  Blackf.  877. 

Such  a  statute  for  such  a  purpose  should  be 
upheld  and  enforced  by  the  courts,  and  should 
receive  a  liberal  and  enlarged  rather  than  a 
narrow  and  contracted  construction. 

Manheim  v.  State,  66  Ind.  68. 

It  is  the  duty  of  the  Judge  to  make  such 
construction  as  shall  suppress  all  evasions  for 
the  continuance  of  the  mischief. 

Maxwell,  Interpretation  of  Statutes,.chap.  4, 
§  1,  title.  Construction  to  Prevent  Erasion,  138, 
184;  Endlich,  Interpretation  of  Statutes,  §^  138, 
192;  23  Am.  &  Kng.  £nc.  Law,  p.  472.  title, 
Evasion;  Riggs  v.  Palmer,  115  K.  Y.  606.  5 
L.  R.  A.  841 ;  Philadelphia  v.  Ridge  Ave.  Pass, 
R.  Co.  102  Pa.  190;  Thompson  v.  StaU,  20 
Ala.  61. 

Messrs.  E.  C.  Field*  J.  B,  Peterson*  and 
Kern  &  BaUey*  with  Messrs.  Miller*  Win- 
ter* &  Elam*  for  appellees: 

The  question  whether  the  acts  in  controversy 
were  an  invasion  of  the  statute  was  a  question 
of  fact,  not  of  law,  and  the  finding  of  the  trial 
court  on  that  question  will  not  be  oisturbed. 

Com.  V.  iymitK  102  Mass.  144. 

The  courts  must  take  the  law  as  they  find  it. 
Even  in  ordinary  civil  actions  the  court, 
though  well  knowing  that  the  law  fails  of 
its  Qurpose,  cannot  extend  the  same  by  impli- 
cation. 

First  Presby.  Ch.  v.  Ft.  Wayne,  86  Ind.  838. 

The  law  deals  with  acts  and  with  the  intent 
only  as  an  incident  to  the  act. 

btrait  V.  National  Uarrow  Co.  51  Fed.  Rep. 
819:  Celluloid  Mfg.  Go.  v.  Goodyear  Dental 
Vulcanite  Co.  ISBIatchf.  884;  Good  v.  Daland, 
121  N.  Y.  1;  Bonsack  Mach.  Go,  v.  Smith,  70 
Fed.  Rep.  888;  Hvlse  v.  Bonsack  Mach,  Co.  65 
Fed.  Rep.  864,  25  U.  S.  App.  239;  United 
States  Citemical  Co,  v.  Providence  Clwrnic^d  Co. 
64  Fed.  Rep.  946;  Franklin  Ins.  Co,  v.  Hum- 
phrey, 65  Ind.  549,  32  Am.  Rep.  78. 

Such  tracks  being  in  the  vicini^  of  Chicago 
might  be.  naturally  would  be,  if  upon  oppo- 
site sides  of  the  city,  not  less  than  15  or  20 
miles  apart.  Would  ra^e  meetings  on  such 
tracks  be  a  violation  of  this  statute  if  held 
within  thirty  days  of  each  other?  If  not,  as 
before  suggested,  where  can  this  court  draw 
the  line?  What  is  the  minimum  distance; 
what  Is  • 'vicinity?" 

State  v.  EoucJr,  78  Ind.  87;  United  States  v. 
Breioer,  189  U.  8.  278,  85  L.  ed.  190;  United 
States  V.  Wiltberger,  18  U.  S.  5  Wheat.  98. 5  L. 
ed.  42;  United  States  v.  Gooding,  25  U.  S.  12 
Wheat.  460,  6  L.  ed.  693;  United  States  v.  Pot 
ter,  56  Fed.  Rep.  88:  BaVew  v.  United  States, 
160  U.  S.  197,  40  L.  ed.  893;  Hamilton  v.  Jones, 
125  Ind.  176;  Western  U.  Teleg.  Co,  v.  Swain, 
109  Ind.  406;  Willis  v.  Bayles,  105  Ind.  864; 
Pence  v.  State,  110  Ind.  95;  Robb  v.  State,  52 
Ind.  216. 

Tbe  rule  of  strict  construction  in  the  case  of 
penal  statutes  requires  that  where  an  act  con- 
tains such  ambiguitj   as  to  leave  reasonable 
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doubt  of  its  meaning  it  is  the  duty  of  the  court 
not  to  inflict  the  penalty:  where  it  admits  of 
two  constructions  that  which  operates  in  fa^or 
of  life  or  liberty  is  to  be  preferred. 

Endlich.  Interpretation  of  Statutes,  §  329. 

Injunction  is  an  extraordinary  remedy.  It 
is  not  as  a  rule  to  be  resorted  to  when  there  is- 
an  ade<juate  remedy  at  law.  Resort  is  to  be- 
had  to  it  by  the  courts  with  reluctance  because^ 
it  determines  the  most  sacred  lights  of  a  party 
without  an  opportunity  of  a  trial  by  Jury. 

Scott  v.  Neely,  140  U.  S.  106.  85  L.  ed.  358^ 
Hollins  V.  Brierfield  Coal  db  I.  Co.  160  U.  S. 
871,  87  L.  ed.  1118;  CaUs  ▼.  AUen,  149  U.  S^ 
451,  87L.ed.  804. 

An  injunction  will  not  issue  in  a  case  de- 
pending upon  an  unsettled  and  disputed  right. 

High.  Inj.  §  8:  Perry  v.  Parker,  1  Woodb. 
&  M.  280:  Cardiff  v.  Cardiff  Watenoorks  Co. 
4  De  G.  A^  J.  596;  Hackensack  Imp,  CommisHor^ 
V.  New  Jersey  Midland  RCo.TStl^.  J.  Eq.  94;. 
Mammoth  Vein  Constd.  Coal  Co*s  Appeal,  54- 
Pa.  183. 

MeCabe*  J.,  delivered  the  opinion  of  the- 
court : 

The  appellant  sued  the  appellees  to  enjoin 
the  further  continuance  of  race  meetings,  un- 
der the  act  of  1895  on  that  subject.  The  cir- 
cuit court  refused  the  temporary  injunction 
asked  for.  and  on  the  final  hearing  of  the  is- 
sues formed  upon  the  information  made  a 
general  finding  for  the  defendants,  and  oa 
that  finding  rendered  judgment  for  the  de- 
fendants over  plaintiff's  motion  for  a  new- 
trial.  The  refusal  to  grant  the  temporary 
injunction,  and  the  action  of  the  circuit  court 
in  overruling  the  motion  for  a  new  trial,  are 
assigned  for  error.  The  latter  error  is  the 
only  one  relied  on  by  the  appellant  in  argu- 
ment. The  grounds  of  the  motion  for  a  new 
trial  are  (1)  that  the  finding  of  the  court  i» 
not  sustained  by  suificient  evidence ;  (2)  that 
the  finding  of  the  court  is  contrary  to  law. 
The  last  ground  is  the  only  one  relied  on  by 
the  appellant  in  its  brief. 

It  is  contended  by  the  appellant  that  there- 
was  no  conflict  in  the  evidence  whatever,  and 
that  the  evidence  on  tbe  vital  point  in  issue 
was  amply  sufficient  to  warrant  and  require 
a  finding  for  the  plaintiff.    And  it  is  further 
contended  on  behalf  of  tbe  appellant  that  un- 
der such  circumstances  the  error  complained 
of  is  one  of  law,  and  not  of  fact,  and  hence 
may  be  corrected  on  appeal  by  this  court. 
On  the  other  hand,  it  is  contended  on  behalf 
of  the  appellees  that  the  error  complained  of, 
if  any  was  committed,  is  an  error  of  fact, 
pure  and  simple,  and  that  it  cannot,  even  if 
such  error  was  committed,  be  rectified  on  ap- 
peal in  this  court,  because  it  is  Insisted  that 
in  this  court  errors  in  matters  of  law  onl^ 
can  be  assigned  and  inquired  into.     That  i» 
undoubtedly  the  law.     Rev.  Stat.  1894.  §  667 
(Rev.  Stat.  1881,  g  655)  ;  Deal  \.StaU,  140  Ind. 
854.    The  question  we  have  to  deal  with  here 
is  somewhat  similar  to  one  of  the  questions- 
we  had  to  deal  with  in  State.  Duensing,  v.  Robv, 
142  Ind.  168,  ante,  213.  There  the  prohibition 
in  the  statute  against  any  person  or  corpora- 
tion, company,  or  association,  holding  race 
meetings  longer  than  fifteen  days  at  a  time 
and  less  than  thirty  days  apart  was  sought 
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to  be  6Tided  by  organlzinir  three  fleveral  com- 
panies or  aasociatioDS  to  hold  race  meetings 
alternately  upon  the  same  track,  so  that  they 
might  each  hold  a  race  meeting  on  the  Roby 
race  track  for  the  statutory  period  of  fifteen 
days,  and  in  such  order  as  that,  when  each 
association  came  to  hold  its  second  and  every 
subsequent  race  meeting,  there  would  be  a 
space  of  thirty  full  days  between  each  of  its 
meetings,  and  thus  make  the  race  meetine 
one  continuous  race  meeting  from  the  15tli 
day  of  April  until  the  15th  day  of  Novem- 
ber of  each  year.      But  we  so  construed  tlie 
statute  as  to  make  such  attempted  evasion 
ineffectual.     It  was  there  held  that  it  made 
no  difference  whether  the  second  or  other  sub- 
sequent meeting  held  within  a  shorter  period 
than  thirtv  days  subsequent  to  a  former  meet- 
ins   was  held  bpr  the  same  party  that  held 
tbe  former  meeting  or  by  a  different  party, 
company,  or  association.     The  statute  was 
construed  to  forbid  a  race  meeting;  to  be  held 
for  a  longer  period  than  fifteen  days  at  one 
time  and  less  than  thirtv  days  subsequent  to 
the  last  race  meeting  herd  at  the  same  place, 
regardless  of  the  person,   company,   or  as- 
sociation holding  either  of  such  meetings. 
Tbat  decision  seems  to  have  been  cheerfully 
acquiesced  in  by  tbe  people  attempting  to 
carry  on  race  meetings  in  Lake  county.    But 
a   atr iking  coincidence  occurs.      No  sooner 
was  tbe  former  decision  finally  confirmed, 
than  arrangements  were  set  on  foot,  not  only 
to    continue  the  race  business  at  Roby,  but 
arrangements  were   made  to  construct  two 
other  race  tracks  as  close  to  Robv  as  they 
could  conveniently  be  made.      All  the  evi- 
dence in  this  case  on  the  vital  question  in- 
volved comes  from  the  defendants,  contained 
in  a  written  examination  of  them  previouslv 
to  the  trial.     A  marked  feature  of  that  evi- 
dence is  that  horse  racing  at  any  particular 
place  can  only  be  made  profitable  by  keep- 
ing up  continuous  racing.     John  Condon, 
one  of  the  defendants,  in  his  written  examina- 
tion on  oath,  says :    **  The  longer  the  meet- 
ing, the  surer  they  arc  of  getting  horses.     If 
the  meeting  was  to  be  for  fifteen  days  only, 
a  horseman  might  send  a  part  of  his  stables. — 
two  or  three  or  ten  whatever  it  might  l)e,— 
he  might  send  a  part.    But  if  he  settled  some 
place  where  he  could  get  sixty  or  ninety  davs 
he  would  send  his  entire  stable."     All  tne 
evidence  of  the  defendants  is  to  the  effect  that 
the  horse  racing  business  can  only  be  made 
profitable  to  those  who  keep  and  maintain 
race  tracks  and  the  necessary  buildings  and 
improvements  thereto  attached  by  having  it 
continuous  and  uninterrupted.     And  yet,  in 
the   face  of  our  former  decision  on  the  sub- 
ject, holding  that  it  could  not  be  so  carried 
on,  there  immediately  spring  up  two  other 
race   tracks  with  appurtenances,  as  close  to 
tbe  Hohj  race  track  as  Ihev  could  be  con- 
veniently located.     Two  of  tbe  tracks  are 
only  separated  by  the  width  of  a  public  high- 
way, called  the  ''Indiana  Boulevard,**  and 
the  other  is  less  than  a  half  mile  distant  from 
those  two.     If  the  people  engaged  in  carry- 
ing on  these  race  meetings  were  inclined  to 
acquiesce  in  good  faith  in  the  former  decision 
of  this  court  cutting  off  the  right  to  hold 
such  meetings  at  Roby  two  thirds  of  the  time 
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between  April  15  and  Noveml)er  15,  as  de- 
fendants testify  they  were,  it  seems  passing 
strange,  indeed,  that  two  new  race  tracks^ 
with 'appurtenances,  at  thousands  of  dollars 
of  cost,  should  spring  up  by  the  side  of  the 
old  track,  making  the  magical  number  three 
in  all,  immediately  following  th^t  determin- 
ation; If  it  was  intended  by  these  people  to 
obey  the  law  as  declared  by  this  court,  that 
race  meetings  should  not  be  continuous,  that 
there  should  be  tliirty  days  between  them, 
and  that  no  one  of  such  meetings  should  con- 
tinue longer  than  fifteen  days,  why  erect  two 
other  race  tracks  by  the  side  of  Roby  f  That 
track  was  more  Uian  sufficient  to  accommodate 
all  customers  with  racing  facilities  one  third 
of  tbe  time  between  April  15  and  November 
15,  as  the  evidence  of  the  defendants  clearly 
shows,  and  that  without  any  contradiction. 
Why,  then,  spend  vast  sums  of  money  to 
construct  two  new  tracks,  named  respectively 
Forsy  th  and  Sheffield.  The  answer  is  read!  ly 
found  in  the  facts  proven  by  defendants'  own 
testimony.  One  of  the  defendants  in  his 
written  examination,  namely.  John  Brennock, 
one  of  the  owners  of  the  Forsyth  track,  swears 
that  ''the  arrangement  is  that  I  should  run 
fifteen  days,  and  one  of  the  others  open  right 
after  me.  The  only  arrangement  was  that 
one  should  open  and  run  fifteen  days,  and 
then  another,  and  then  another.  .  .  .  The 
understanding  was  that  I  should  run  fifteen 
days,  and  after  I  had  run  fifteen  days  one  of 
the  others  should  run  fifteen  days,  and  I 
should  not  run  then  when  they  were  running. 
And  then,  after  Slieffleld  had  run  fifteen  days, 
the  understanding  was  that,  unless  my  time 
should  come,  1  should  not  run  against  them, 
and  they  should  not  run  against  me.  The 
understanding  was  that  we  were  not  to  run  in 
opposition  to  each  other;  that  is,  each  waa 
to  have  fifteen  days  of  their  own  without  any 
opposition,  and  as  soon  as  one  got  through 
the  other  would  follow.  We  would  have  to 
do  that,  or  run  in  opposition.  We  wanted 
continuous  racing  so  as  to  keep  the  horsea 
together.  That  was  the  only  way  to  keep 
them  here.  We  could  not  keep  them  if  they 
raced  for  fifteen  days  only,  and  it  was  for 
that  reason  that  we  bad  the  arrangement  be- 
tween ourselves  that  one  was  to  run  fifteen 
days,  and  then  another,  and  then  another.*^ 
This  evidence  explains  the  mystery  of  con- 
structing two  new  tracks  by  the  side  of  Roby, 
at  immense  cost,  in  the  face  of  an  adverse 
decision,  taking  away  two  thirds  of  the  time 
for  racing.  To  say  that  this  court  cannot 
judicially  know  from  this  evidence  that  the 
object,  and  the  only  object,  and  purpose  in. 
building  the  two  new  tracks  was  to  get  back 
the  two  thirds  of  the  time  for  racing  taken 
away  by  tbe  statute  and  the  decision  men- 
tioned, is  to  say  tbat  the  law  requires  the 
courts  to  abdicate  their  common  sense,  and 
close  their  eyes  to  facts  which  all  reasonable 
beings  understand  and  interpret  the  same 
way.  Roby  opens  and  runs  fifteen  days,  then 
Forsyth  runs  the  next  fifteen  davs,  and  then 
Sheffield  runs  fifteen  days,  which  iust  leaves 
a  space  of  thirty  days  since  Rooy  closed. 
Theretore  it  is  ready  to  open  and  continue 
fifteen  days  again,  and  so  on  around  it  may 
go  from  Aprfi  15  to  November  15  without 
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intemiptioD,  and  racing  may  be  continuous 
all  that  time,  and  yet  at  no  one  of  the  tracks 
will  racing  continue  longer  than  fifteen  days, 
and  the  space  of  time  between  the  racing  at 
each  track  will  be  exactly  thirty  days,  thus 
<^ffecting  a  complete  and  palpable  evasion  of 
the  statute. 

In  chapter  4,  %  1,  of  Maxwell  on  the  Inter- 
pretation of  Statutes,  under  the  title  Construe- 
Hon  to  Prevent  EvMton,  it  is  accordingly  said 
at  pages  188  and  184 :  **It  is  the  duty  of  the 
judge  to  make  such  construction  as  shall  sup- 
press all  evasions  for  the  continuance  pf  mis- 
thief.  To  carry  out  eflfectually  the  object  of 
a  statute,  it  must  be  so  construed  as  to  defeat 
all  attempts  to  do  or  avoid  in  an  indirect  or 
cMrcuitous  manner  that  which  it  has  prohib- 
ited or  enjoined.*  */«  fraudem  legit facit,  qui 
snlvis  verbis  Ugis,  sentenliam  ^us  eireumvenit;* 
and  a  statute  is  understood  as  extending  to 
all  such  circumventions,  and  rendering  tncm 
u  n n  vai  1  i  ng.  '  Qu€indo  aliquid  prohibetury  pro- 
hibetur  et  omne  per  quod  devenitur  ad  iilud.  * 
When  the  acts  of  the  parties  are  adopted  for 
the  purpose  of  effecting  a  thing  which  is  pro- 
hibited, and  the  thing  prohibited  is  in  conse- 
quence effected,  the  parties  have  done  that 
which  they  have  purposely  caused,  though 
they  may  have  done  it  indirectly.  When  the 
thins  done  is  substantially  that  which  was 
prohibited,  it  falls  within  the  act,  simply  be- 
cause, according;  to  the  true  construction  of 
the  statute,  it  is  the  thing  thereby  prohibited. 
Whenever  courts  see  such  attemp\s  at  conceal- 
ment 'they  brush  away  the  cobweb  varnish,' 
and  show  the  transaction  in  its  true  litrht. 
1'hey  see  things  as  ordinary  men  do,  and  see 
through  them.  Whatever  might  be  the  form 
or  color  of  the  transaction,  the  Jaw  looks  to  the 
substance  of  it.  tn  all  such  cases  it  is,  in 
truth,  rather  the  particular  transaction  than 
the  statute  which  is  the  subject  of  construc- 
tion ;  and  if  it  is  found  to  be  in  substance 
within  the  statute,  it  is  not  suffered  to  escape 
from  the  operation  of  the  law  by  means  of 
the  disguise  under  which  its  real  character 
is  masked.'*  See  also  McKee  v.  State,  111 
Ind.  378-388:  3  Russell.  Crimes,  167;  Whartr 
€rim.  Ev.  §  1401 ;  8  Greenl.  Ev.  p  93.  If  this 
does  not  irrefragably  show  method  and  de- 
signment  as  con tra^Jistingui shed  from  mere 
accident,  then  common  sense  goes  for  nothing 
in  law  and  in  the  courts.  The  law  requires 
judges  of  courts  to  use  their  common  sense. 

But  it  is  contended  that  the  several  tracks 
are  owned  and  controlled  by  separate  com- 
panies or  associations,  who  are  operating  en- 
tirely independently  of  each  other,  and  that 
the  action  of  one  cannot  lie  rendered  illegal 
and  criminal  by  the  independent  action  of 
another.  And  it  must  be  confessed  that  the 
evidence  does  show  such  independent  owner- 
ship, but  the  strange  and  unaccountable  mys- 
tery attends  the  testimony  of  these  defendants 
that  they  can  tell  what  share  each  holds  in 
the  track  in  which  he  is  interested,  but  he 
cannot  tell  who  his  partners  are,  or  who  owns 
the  balance  of  the  shares.  This  shortcoming 
must  be  ascribed  to  the  infirmity  of  human 
memory,  or  a  lack  of  enterprising  curiosity, 
rather  than  to  a  lack  of  honesty  and  truthful- 
ness of  the  defendants  in  their  sworn  state- 
ments.    It  may  be  that  undisclosed  partners 
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in  one  of  these  race  tracks  hold  interests  in 
others  of  them,  but  the  burden  of  proyInK 
that  fact  was  on  the  plaintiff.    In  one  thing, 
however,  the  evidence  shows  Joint  action  on 
the  part  of  the  owners  of  all  three  tracks,  and 
that  is  in  the  race  meetings.     The  second  sec- 
tion of  the  act  provides  that  **  no  race  meet- 
ing shall  be  held  lonirer  than  fifteen  days. 
It  shall  be  unlawful  to  hold  any  race  meetini^ 
oftener  than  twice  in  any  period  of  sixty  days, 
and  it  shall  also  be  unlawful  to  hold  any  race 
meeting  until  after  the  full  period  of  thirty 
days  has  elapsed  after  meeting  has  been  held. 
The  third  section  provides  that  ''the  term 
'race  meeting'  as  used  in  this  act  shall  be 
taken  to  mean  and  include  all  assemblies  of 
persons,  who  come  together    ...     for  the 
purpose  of  witnessing  any  trial  of  speed," 
etc.     As  before  observed,  the  evidence  shows 
that  there  was  joint  action  by  the  several  as- 
sociations in  one  respect,  and  that  was  the 
race  meeting.     Tlie  evidence  shows  without 
any  conflict  that  the  meeting  that  assembles 
with  all  its  belongings  of  race  horses,  and  all 
that  assemble  at  the  first  track  and  run  fifteen 
days,  constitute  the  meeting:  at  the  second, 
and  so  on  around.     The  same  judges  act  at 
all  the  tracks,  the  same  horses  run  at  all  the 
tracks,  the  same  bookmakers,  being  manipu- 
lators of  a  gambling  device  on  the  various 
race  horses,  act  at  all  the  tracks,  the  same 
starters  act  at  all   the  tracks;  in  short,  the 
meeting  with  all  of  its  incidents  is  simply 
transferred  from  one  track  to  another  at  the 
end  of  each  period  of  fifteen  days,  but  the 
horses  and  their  attachments  remain  located 
at  such  stables  at  either  track  as  they  may  be 
kept  in,  regardless  of  the  particular  track  on 
which  they  may  be  racing.     In  short,  the  evi- 
dence shows  that  the  object  was  to  keep  the 
horses  together,  and  that  they  are  kept  to- 
gether,  and  likewise  the   meeting  is  kept 
together.     There  is  no  removal  of  meeting, 
horses,  or  anythi ncr  else.    It  is  practically  one 
meeting  place  around  and  about  three  tracks, 
though  races  are  never  carried  on  in  but  one 
of  the  tracks  at  a  time ;  yet  it  is  to  all  intents 
and  purposes,  in  contemplation  of  the  statute, 
but  one  and  the  same  **race  meeting."    The 
question  is  gravely  asked  how  far  such  races 
or  tracks  must  be  apart  to  constitute  different 
and  separate  race  meetings.     That  is  a  ques- 
tion not  involved  in  the  record.     It  will  be 
time  to  decide  that  question  when  it  arises. 
It  is  sufficient  for  the  present  to  hold,  as  we 
do,  that  under  the  facts  and  circumstances 
disclosed  by  the  undisputed  evidence  the  races 
conducted  at  the  several  tracks  is   but  one 
coming  together  of  people,    horses,  owners, 
gamblers,  and  spectators,  is  but  one  assembly 
of  persons  for  the  purpose  of  witnessing  a  trial 
of  speed,  etc. ,  in  the  language  of  the  statute, 
and  therefore  is  but  one  race  meeting  instead 
of  many.     The  general  finding  of  the  circuit 
court  in  favor  of  the  defendants  was,  in  effect, 
a  conclusion  of  law  upon  the  evidence  that 
the  races  conducted  at  each  track  constituted 
a  separate  and  distinct  ''race  meeting,"  and 
that  there  were  as  many  separate  race  meet- 
ings as  there  were  separate  periods  of  fifteen 
days*  racing  on  each  particular  track.     There 
was  an  error  of  law.     It  was  an  error  as  to 
the  legal  effect  of  the  evidence,  and  not  in 
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weighing  or  in  determining^the  weight  of  con- 
flicting evidence.  The  evidence  consisted  of 
the  written  statements  on  oath  made  by  the 
defendants  before  the  trial  under  the  statute, 
&Dd  read  in  evidence  on  the  trial.  There 
was  no  conflict  in  those  statements.  The 
facts  thus  stated  in  writing  under  oath  by  the 
defendants  constituted  an  ascertaiament  and 
^ett]ement  of  those  facts  as  much  as  if  they 
iiad  been  stated  in  a  special  verdict  or  flncf- 
tag,  there  being  no  couniei vailing  evidence. 


The  only  thing  to  be  done  thereafter  was  to 
draw  the  proper  legal  couclusion  from  those 
facts.  As  we  have  seen,  the  court  in  doing 
that  erred,  and  it  was  consequently  an  error 
of  law,  and  not  one  of  fact.  The  circuit  court 
therefore  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

The  judgment  U  reversed,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  mo* 
tion  for  a  new  trial,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 


VERMONT  SUPREME  COURT. 


Hugh   RArCROFT 

«. 

E.  M.  TAYNTOR. 

(68  Vt  219.) 

1.  The  motlTe  of  a  person  In  the  exercise 
of  a  legal  riffht  la  Immaterial. 

2.  One  irho  proenres  the  dlscbnrire  of 
an  employee  not  eniraflred  for  any  definite 
time,  br  threateoinfr  to  terminate  a  contract 
between  himself  and  the  employer,  which  he  bad 
a  right  to  terminate  at  any  time,  is  not  subject 
to  an  action  by  the  employee  for  daraajres,  what- 
ever may  ha^re  been  his  motive  io  procuring  the 
dttcbarge. 

(March  14,1800.) 

EXCEPTIOI^S  by  defendant  to  niHn^  of 
the  W^ashington  County  Court  made  dur- 
he  the  trial  of  an  sction  brought  to  recover 
liamages  for  maliciously  procivmg  plaintiff's 
liiscbarge  from  service  whioh  resulted  in  a 
judgment  in  plain tifiTs  favor.     Rever&cd, 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  4m  P.  I«nmson  for  defendant. 

}ieMr$.  J€»hn  W.  Gordon  and  Rielukrd 
A.  Hoar  for  plaintid^. 

RoH«  Ch.  J.,  delivered  the  opinion  of  the 
<ourt : 

At  the  close  of  the  testimony  the  defend- 
ant requested  the  court  to  direct  tbe  jury  to 
return  a  verdict  in  bis  favor,  and  excepted  to 
its  failure  to  comply  with  this  request.  He 
Also  excepted  to  that  portion  of  the  charfi^e  of 
tiie  court  set  out  in  the  exceptions.  These 
f  zceptions  raise  the  same  question.  He  con- 
tends that  tbe  defendant's  relation  to  the  busi- 
ness and  property  of  C.  £.  Tayntor  was  such 
that  no  liability  arose  from  his  acts  of  which 
tbe  plaintiff  complains.  C.  E.  Tayntor 
owned  and  operated  a  granite  quarry,  in  the 
fall  of  1891,  and  therein  employed  from 
s[xty  to  ninetv  workmen.  He  resided  in 
New  York,  and  spent  very  little  time  at  the 
<iuarry.  The  defendant  was  the  manager 
snd  superintendent  of  bis  business,  employed 
and  discharged  the  help,  paid  them,  and  pur- 
chased supplies  and  anything  needed  in  the 

NoTi.~As  to  the  liability  for  Induoinff  a  person 
to  break  bis  contract  with  a  third  person,  see  note 
toBoyiea  v.  Thorn  (OaL)  21 L.  B.  A.  238. 

38L.RA. 


business.  A  man  bv  the  name  of  Llbersont 
obtained  from  the  defendant  leave  to  go  upon 
the  quarry  and  cut  some  of  the  poor  granite 
into  paving  stone  on  paying  an  agreed  price 
therefor.  This  contract  was  for  no  definite 
period,  and  was  terminable  at  tbe  pleasure 
of  the  defendant.  Llbersont  had  the  right 
to  leave  the  work  at  pleasure.  He  expected, 
if  no  difficulty  arose,  to  continue  the  work 
through  the  winter.  The  plaintiff  came  to 
work  for  Llbersont  by  the  hour,  with  an  un- 
derstanding, if  they  got  alone  well  together, 
that  he  could  work  through  the  winter.  Ei- 
ther party  could  end  this  arrangement  at  his 
pleasure.  While  the  arrangement  was  exist- 
ing between  the  plaintiff  and  Llbersont,  the 
plaintiff  purchased  the  standing  trees  on  a 
piece  of  land  adjoining  tbe  quarry,  on  which 
was  a  sm  ill  sprint.  C.  E.  Tayntor,  to  ob- 
tain the  spring  ^r  the  use  of  the  quarry, 
through  the  defendant  purchased  the  land  on 
which  it  was  located  and  on  which  the  trees 
which  the  plaintiff  had  purchased  stood. 
The  plaintiff  had  cut  some  of  the  trees.  The 
defendant,  acting  for  C.  E.  Tayntor,  pur- 
chased from  the  plaintiff  what  trees  there 
were  then  standing  on  this  piece  of  land  about 
the  spring.  When  the  defendant  was  pnying 
the  plaintiff  for  the  trees,  a  difflculty  arose 
over  the  terms  of  a  receipt  which  the  defend* 
ant  asked  the  plaintiff  to  sign.  As  the  plain- 
tiff's testimony  tended  to  show,  the  defend- 
ant became  very  an^ry,  ordered  the  plaintiff 
to  leave  the  premises,  and  added  that  he 
would  go  to  Llbersont  and  get  him  dis- 
charged ;  that  he  did  go  to  Llbersont  and 
tell  him  that  if  he  did  not  discliar^  the  plain- 
tiff he  could  no  longer  cut  paving  blocks  on 
the  premises.  Llbersont  informed  the  de- 
fendant of  his  arrangement  with  the  plain- 
tiff, that  the  plaintiff  was  satisfactory  to  him, 
and  that  he  did  not  want  to  discharge  him. 
The  defendant  insisted  that  be  must  diaoliarge 
the  plaintiff  or  leave  the  works.  Llbersont 
thereupon,  and  because  the  defendant  de- 
manded he  should  do  so  or  leave,  discharj^ed 
the  plaintiff.  The  evidence  tended  co  show 
that  the  plaintiff  was  not  able  that  winter  to 
procure  another  place  where  he  could  obtain 
as  good  waires  as  Llbersont  was  paying  him. 
The  court.  In  substance,  charged  that,  not- 
withstanding the  defendant,  as  superintend- 
ent and  manager  for  C.  E.  Tayntor,  nad  tho 
right  to  terminate  the  contract  with  Liberaont 
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at  pleasure,  and  without  having  any  reason 
for  80  doing,  and  Libersont  had  the  right  to 
dismiss  the  plaintifif  at  his  pleasure,  yet  if 
his  dismissal  was  brought  about  by  the  de- 
fendant's threat  to  terminate  Llbersont's  right 
to  remain  on  the  quarry  and  cut  paving 
stone,  and  this  action  of  the.  defendant  was 
malicious,  and  occasioned  damage  to  the 
plaintiff,  the  action  could  be  maintained. 
The  court  did  not  define  to  the  jury  what 
constitutes  legal  or  actionable  malice.  It  is 
evident  that  if  the  defendant,  in  the  capacity 
which  he  sustained  to  the  quarry,  actuated 
by  hatred  and  ill  will,  or  for  any  other  cause, 
had  terminated  the  contract  with  Libersont, 
and  compelled  him  to  leave  the  quarry,  Lib- 
ersont could  have  maintained  no  action  there- 
for, although  It  was  shown  to  be  to  his  pecun- 
iary detriment.  By  so  doing  the  defendant 
would  be  exercising  a  legal  right,  resting  in 
him  as  superintendent  and  manager  of  the 
business.  When  one  exercises  a  legal  right 
only,  the  motive  which  actuates  him  is  im- 
material. If  the  defendant  had  exercised  this 
right,  and  Libersont  had  left  the  quarry,  the 
plaintiff  would  have  had  to  leave  working 
on  the  quarry  also.  He  had  acquired  his 
right  to  work  on  the  quarry  under  the  right 
which  the  defendant,  as  superintendent  and 
manager,  had  conferred  on  Libersont.  Hence 
the  plaintiff's  right  to  remain  and  work  there 
for  Libersont,  being  derived  from  the  right 
which  the  defendant,  in  his  capacity  of  su- 
perintendent and  manager,  had  conferred  upon 
Libersont,  was  not  superior  to  the  right  of 
Libersont.  If  the  defendant  had  done  what 
he  threatened  to  do,  discharged  Libersont  for 
the  express  purpose  of  removing  the  plain- 
tiff from  the  quarry,  and  if  he  would  have 
incurred  no  liability,  whatever  mav  have 
been  his  motive  for  the  act,  it  is  diMcult  to 
discover  how  his  threat  to  do  this  act  if  Lib- 
ersont did  not  discharge  the  plaintiff  can  give 
a  right  of  action  to  the  plaintiff,  who  had 
no  right  to  remain  at  work  on  the  quarry 
except  what  had  been  conferred  by  Libersont. 
The  stream  cannot  rise  higher  than  its  source. 
The  charge  excepted  to  treats  the  defendant 
as  as  intermeddler,  and  without  right  to  de- 
termine who  should  remain  and  work  on  the 
quarry.  On  the  undisputed  facts  in  regard 
to  determining  who  might  remain  and  work 
upon  the  quarry,  he  was  clothed  with  all  the 
right  and  power  of  the  owner. 

The  authorities  cited  for  the  plaintiff 
clearly  establish  that  if  the  defendant,  with- 
out having  any  lawful  right,  or  by  an  act 
or  threat  aliunde  the  exercise  of  a  lawful 
right,  had  broken  up  the  contract  relation 
existing  between  the  plaintiff  and  Libersont, 
maliciously  or  unlawfully,  although  such 
relation  could  be  terminated  at  the  pleasure 
of  either,  and  damage  had  thereby  been  oc- 
casioned, the  party  damaged  could  Irnve  main- 
tained an  action  against  the  defendant  there- 
for. But  the  same  authorities  clearly  estab- 
lish that  if  the  defendant's  act  or  threatened 
act  was  one  which,  in  his  relation  to  the 
property  and  parties,  he  had  a  lawful  right 
to  perform,  unless  it  involved  a  superior 
right  of  the  plaintiff,  this  gave  the  plaintiff 
no  right  of  action,  though  it  occasioned  a 
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loss  to  him,  and  was  actuated  by  a  desire  to* 
injure.      As  said  in  WcUker  v.   Oronin,  lOT 
Mass.   555:     ** Accordingly  it  is  generally- 
held  that  no  action  will  lie  against  one  for 
acts  done  upon  his  own  land  in  the  exercia»- 
of  his  rights  of  ownership,  whatever  the  mo- 
tive, if  Ihey  merely  deprive  another  of  ad- 
vantages, or  cause  a  loss  to  him,  without 
violating  any  legal  right ;  that  is,  the  motive- 
in  such  cases  is  immaterial."     Frazier  ▼. 
Brown,  12  Ohio  St.  294 ;  C/tatfield  v.   Wilson, 
28  Vt.  49;  Mahan  v.   Brown,  13  Wend.  261, 
28  Am.  Dec.  461 ;  Del?ii  v.  Toumans,  50  Barb. 
816.     A  similar  decision  is  found  in  Wheatlejf 
V.  Baugh,  25  Pa.  528,  64  Am.  Dec.  721,  but 
the  suggestion  in   GreenUaf  v.    Francis,  18- 
Pick.  118,  was  approved  so  far  as  this,  name- 
Iv,  that  malicious  acts  without  the  justifica- 
tion of  any  right— that  is,  acts  of  a  stranger 
resulting  in  the  loss  or  damage — might^be 
actionable.     ''If  distuibance  or  loss  come  as- 
a  result  of  competition   or  the  exercise  of 
like  rights  by  others,  it  is  damnum  absque 
injuria  unless  some  superior  right  by  con- 
tract or  otherwise  is  interfered  with.^    8o, 
too,  in   Chipley  v.  Atkinson,  28  Fla.  206,  it 
is  said  :     ''Where  one  does  an  act  which  is 
legal  in  itself  and  violates  no  right  of  an- 
other person,  it  is  true  that  the  fact  that  the- 
act  is  done  from  malice  or  other  bad  motive- 
toward  another  does  not  give  the  latter  a. 
right  of  action  against  the  former.    Though 
there  be  a  loss  or  damage  resulting   to  the- 
other  from  the  act,  and  the  doer  was  prompted 
to  it  solely  by  malice,  yet  if  the  act  be  legal 
and  violate  no  legal  right  of  the  other  person' 
there  is  no  right  of  action."    In  support  of 
this  doctrine  a  large  number  of  decisions  are 
cited,  and  among  them  Chatiitld  y.   Wilson, 
28  Vt.  49 ;  South  Boyalton  Bank  v.  Suffolk- 
Bank,  27  Vt.  505 ;  Harwood  v.  Benton,  82  Vt. 
724.     William  L.  Hodge,  in  the  January  and 
February  numbers  of  tlie  American  Law  Re- 
view for  1894,  in  an  article  on  "Wrongful 
Interference  by  Third  Parties  with  the  Rights- 
of  Employers   and   Employed,"  reviews  a 
great  number  of  cases,  and  on  page  54  says : 
"  Bo,  also,  it  is  said  that  there  are,  indeed, 
many  authorities  which  appear  to  hold  that 
to  constitute  an  actionable  wrong  there  must 
be  a  violation  of  some  definite  legal  right  of 
the  plaintiff.     But  those  are  cases,  for  the 
most  part  at  least,  where  the  defendants  were 
themselves  acting  in  the  lawful  exercise  of 
some  distinct  rigiit,  which  furnished  the  de- 
fense of  a  justifiable  cause  for  their  acts,  ex- 
cept so  far  as  they  were   in  violation  of  a 
superior  right  in  another.     Therefore,  if  the 
defendant's  act  be  (1)  legal  in  itself,  and  (2) 
violates  no  superior  right  in  another,  it  is 
not  actionable,  although  it  be  done  mali- 
ciously and  cause  damage  to  that  other." 

On  the  doctrine  of  these  authorities,  cited 
by  the  plaintiff,  the  threatened  act  of  the  de- 
fendant was  one  which,  in  his  relation  to  the 
business  of  the  quarry  and  Libersont.  he 
had  the  legal  right  to  do,  and  it  would  vio- 
late no  superior  right  of  the  plaintiff.  The- 
court  should  have  ordered  tbe  verdict  as  re- 
quested at  the  close  of  the  evid  ^nce. 

Judoment  reversed,  and  cause  remanded. 
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&f  ATE  of  Connecticut 

V. 

Malcolm  R  GRISWOLD,  Appt 

<87  Coon.  2Qa) 

1.  Searching  the  ofBce  of  an  aeeusea 
person  with  tbe  consent  and  aid  of  his  servaot 
andaffent,  who  was  in  posiesslon,  tn  order  to  ob- 
tain eridence  against  the  accused,  is  not  In  vlohi- 
tlon  of  the  oonstitutiooal  provision  npralnst  unrea- 
sonable searches;  and  the  taking  away  of  an  arti- 
cle found  there,  with  the  consent  of  the  agent,  is 
not  ft  ^^Beizure.** 

2-  The  qneetion  how  many  handwrit- 
Ingrs  a  witness  finds  on  pieces  of  paper 
which  had  not  been  in  the  case  may  be  excluded 
as  raising  a  collateral  issue  on  oross-examioation 
of  ft  witness  to  handwriting. 

8*   An  accused  who  testifies  Ibr  himself 

at  his  own  option  subjects  himself  to  cross-ex- 
amination to  the  same  extent  as  other  witnesses. 

4.  The  nse  of  an  envelope  containing 
no  writing,  hot   pictures   merely*  as 

evidence  against  an  accused  person,  in  order 
merely  to  show  that  his  conduct  in  respect  to 
these  articles  was  iocriminatlng,  is  not  In  viola- 
tion of  a  constitutional  guaranty  that  he  shall 
not  be  compelled  to  give  evidence  against  him- 
self, although  the  envelope  and  indosures  were 
taken  from  bis  premises  by  a  trespasMr. 

(February  21,  UMb) 

• 

APPEAL  by  defendant  from  a  Judement  of 
the  Superior  Court  for  Hartford  County 
coDTictlog  bim  of  arson.     Afflrrrud, 

At  tbe  trial  it  appeared  tbat  for  several  years 
defendant  bad  rented  a  box  io  tbe  Hartford 
pnstofflce  under  ibe  assumed  name  of  R  M. 
Thane:  tbat  be  bad  in  his  ofiSce  pictures  of  a 
woman  witb  wbom  be  kept  up  a  claodestine 
corresnondence;  tbat  be  told  an  occupant  of 
bis  office  that  in  case  of  fire  be  wanted  those 
pictures  saved.  On  tbe  morninf?  foUowioi^  tbe 
fire,  witb  tbe  starting  of  which  be  was  charged, 
be  told  such  person  to  call  at  the  postofflce  for 
a  letter  which  was  there.  A  package  was 
found  in  tbe  box  addressed  to  Mrs.  K.  M. 
T&ane.  postmarked  Hartford,  Conn.  March 
14. 10  p.  M.  '95, — which  was  the  day  preceding 
the  fire.  Tbe  envelope  was  about  tbe  size  and 
shape  of  a  cabinet  photograph.  After  defend- 
ant's arrest  police  officers,  without  defendaot's 
knowledge,  or  a  search  warrant,  entered  his 
new  office  and  finding  an  assistant  in  charge 
were  told  by  him  to  make  whatever  search  was 
necessary.  They  found  the  package  unopened 
which  bad  been  taken  from  the  postoffice.  An 
attempt  to  place  this  in  evidence  at  the  trial 
was  objected  to  because  the  seizure  was  un- 
lawful. 

Defendant  took  tbe  stand  and  denied  tbat 
he  bad  directed  the  envelope  to  himself  under 
tbe  name  of  Mrs.  R.  M.  Thane,  that  be  had  ever 
assumed  such  name,  and  that  he  conducted 
a  clandestine  correspondence.  Upon  cross  ex- 
amination he  was  asked  if  be  bad  not  at  a 
certain   time  traveled    wiib  a  woman  as  bis 


wife  under  tbe  name  of  R  M.  Thane  and 
wife.  This  was  objected  to  as  improper 
cro^  examination.  For  certain  purposes  con- 
nected witb  tbe  trial  an  expert  in  handwriting 
was  placed  upon  the  stand.  For  the  purpose 
of  testing  bis  capacity  as  an  expert  he  was 
banded  a  collection  of  slips  of  handwriting  with 
the  request  to  state  how  many  different  band- 
writinsrs  be  found.  This  testimony  was  ex- 
cluded as  outside  the  issues  in  the  case. 

Further  facts  appear  in  the  opinions. 

Messrs.  Case,  Bryant*  A  Case*  and 
Henry  I>.  Mildeberfl^r*  for  appellant: 

Tbe  taking  of  defendant's  papers  away  from 
bis  office  without  his  knowledge,  permission, 
or  authority,  was  in  violation  of  the  con- 
stitutional guaranties  against  "unreasonable 
searches  and  seizures;*'  and  the  production  of 
this  paper  in  court  against  him  was  io  viola- 
tion of  tbe  further  constitutional  guaranty  that 
no  person  shall  **be  compeUed  to  give  evidence 
against  himself." 

Conn.  Const,  art.  1.  §§  7, 8;  Boyd  v.  United 
8tate$,  116  U.  8.  616.  29  L.  ed.  746;  Ordronaux, 
Constitutional  Legislation,  245.  246;  Unitsd 
States  V.  Duff,  19  Blatchf .  10. 

When  a  man  is  put  upon  trial  for  one  offense 
he  is  to  be  convicted,  if  at  all.  by  evidence 
which  shows  that  he  is  guilty  of  that  offense 
alone,  and  under  ordinary  circumstances  proof 
of  his  iruilt  of  one  or  a  score  of  other  offenses 
in  his  lifetime  is  wholly  excluded. 

People  V.  J^arp,  107  N.  Y.  427;  OoUman  v. 
People,  55  N.  Y.  90;  Com.  v.  Jaekson,  183 
Mass.  20.  21;  State  v.  Lapage,  57  N.  H.  245, 
24  Am.  Rep.  69.       * 

No  matter  though  tbe  prisoner  has  volun- 
tarily waived  the  privilege  of  silence  which 
tbe  law  accords  him,  he  is  no  less  under  the 
protection  of  tbe  rule  that  no  man  shall  be  con- 
victed of  one  offense  bv  evidence  tbat  he  has 
been  guilty  of  other  and  distinct  offenses. 

Peike  V.  Brown.  72  N.  Y.  673,  28  Am.  Rep. 
188;  Peoj^  v.  Pinkerton.  79  Mich.  117;  State 
V.  Caraon,  66  Me.  116;  Ilayward  v.  People,  96 
111.  502;  Oifford  v.  People,  87  111.  214;  Clarke 
V.  State,  78  Ala  480.  56  Am.  Rep.  45. 

Only  a  prima  facie  showing  need  be  made  to 
entitle  the  proposed  expert  to  testify. 

SarU  V.  Arnold,  7  R.  I.  582. 

If  it  turn  out  on  cross-examination  before  be 
testifies  that  he  is  incompetent,  he  will  be  ex- 
cluded. If  after,  the  jury  may  be  told  that 
his  opinion  is  of  no  weight. 

Ft.  Wayne  v.  Coombs,  107  Ind.  86,  57  Am. 
Rep.  82;  Louistille,  N.  A.  d  C.  B.  Go.  v. 
Falvey,  104  Ind.  409;  Washington  y.  Cole,  6 
Ala.  212;  Goodwin  v.  State,  96  Ind.  550;  Davis 
V.  Slate,  85  Ind.  496. 9  Am.  Rep  760. 

This  expert  is  shown  a  collection  of  slips  of 
paper  containing  the  same  sentence  written  on 
each  slip, — a  dozen  In  number. —  and  asked 
whether  bis  ''special  acquired  knowledj^e  or 
experience"  enables  him  to  tell  whether  ibey 
were  written  by  one  person  or  more  than  one 
person,  and  if  by  more  than  one  person  by 
bow  many  persons. 


Nora.—  As  to    the   constitutional    protection  I  a/ralnst  one*s  self  in  a  civil  case,  see  note  to  Levy 
againsi  being  forced  to  fumteli  eviOenoe  to  be  used  I  v.  San  Francisco  Super.  Ct.  (OaL)  20  L.  B.  A.  SIL 
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Theas  questions  were  the  most  direct  and 
surest  way  to  ascertain  his  general  ability  as 
an  expert  in  handwriting  upon  his  own  prin- 
ciples. 

There  is  little  question  that  a  witness  may 
on  cross  examination  be  tested  by  putting  to 
him  other  writings  not  admitted  in  evidence  in 
the  case,  and  asking  him  whether  such  writ- 
ings are  in  the  same  hand  wiih  that  in  litiga- 
tion. 

1  Whart.  Ev.  8d  ed.  710. 

MesfTs  Arthnr  F.  E^^leston  and  J. 
Gilbert  Calhonn,  for  the  sState: 

The  office  of  the  accused  where  the  articles 
were  found  was  in  the  custody  and  control  of 
Butler,  who  was  (he  agent  of  the  accused  for 
that  purpose,  and  Builer  gave  the  officers  per- 
mission to  search  for  and  take  the  articles  in 
question.  Such  a  search  was  not  only  not 
unreasonable,  it  was  legitimate  and  permitted. 
It  is  not  to  be  distinguished  in  principle  from 
a  presentation  by  Butler  of  the  same  evidence 
to  the  state's  attorney  in  his  office. 

Hitchcock  V.  Bolmeg,  43  Conn.  528:  Com.  y. 
Dana.  2  Met.  337;  State  v.  Flj/nn,  86  N.  H.  70; 
Gindrat  v.  People,  138  111.  Ill;  Siebert  v.  Peo- 
ple, 143  111.  583;  Com.  v.  Tibbefts,  157  Mass.  521. 

Courts  will  not  refuse  to  permit  the  introduc- 
tion of  a  mere  physical  object  belonging  to  the 
prisoner,  because  of  the  claim  that  this  is  in 
violation  of  the  constitutional  provision  that  an 
accused  person  shall  not  be  compelled  to  testify 
against  himself. 

Spies  V.  People,  122  IlL  1;  Com.  v.  Brown, 
121  Mass.  81;  Qindrat  v.  People,  138  111.  103; 
Com.  V.  Dana,  2  Met.  829;  Chaatang  v.  State, 
83  Ala.  29;  Boyd  v.  VuiUd  StaUa.  116  U.  S. 
616, 29  L.  ed.  746;  Siebert  ▼.  People,  supra;  State 
V.  J /opt,  47  Conn.  640.  86  Am.  Rep.  89;  Painter 
v.  Peopfe,  147  111.  466. 

On  cross-examination  the  accused  attempted 
to  show  the  witness  new  writings,  not  perti- 
nent to  the  case,  of  unknown  authorship,  and 
«ome  of  them  presumably  prepared  for  the  oc 
•casion,  and  demanded  that  the  witness  should 
oiake  an  examination  of  the  strange  papers 
And  give  bis  opinion  on  the  handwriting 
therein  contained. 

No  reason  can  be  suggested  why  the  cross- 
examination  of  an  expert  should  not  be  con- 
fined as -much  to  the  examination  in  chief  as 
with  any  other  witness. 

Odiorne  v.  Winkley,  2  Gall.  58;  Tyler  v.  Todd, 
86  Conn.  222;  Bacon  v.  WiUiams,  13  Gray,  527; 
Van  Wyck  v.  Mcintosh^  14  N.  Y.  447;  Bank 
of  the  Commonwealth  v.  Mudgeti,  44  N.  Y. 
628;  Maeeey  v.  Farmer^  Nat,  Bank,  104  111. 
833;  Howard  V.  Patrick,  AZ  Mich.  128. 

One  accused  of  crime  when  he  offers  himself 
as  a  witness  waives  his  right  to  refuse  to  answer 
as  to  matters  on  which  he  was  examined  In 
chi^. 

Norfolk  v.  Oaylord,  28  Conn.  812:  Connors 
V.  PeopU.  50  N.  Y.  242;  Com.  ▼.  NicJiols,  114 
Mass.  286,  19  Am.  Rep.  846. 

Courts  have  always  been  allowed  a  very 
considerable  latitude  m  their  control  over  cross- 
examinations,  and  may,  within  considerable 
limits,  admit  or  reject  interrogatories,  and  a 
new  trial  will  not  be  granted  for  an  errone- 
ous exercise  of  this  discretion  except  in  a  very 
clear  case. 

Steene  ▼.  Ayleaworth,  18  Conn.  254;  Chap- 
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man  v.  Loomis,  36  Conn.  460;  Myhea  ▼.  Thayer^ 
8.Gray.  176. 

Andrews*  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  defendant  was  tried  to  the  jury  upon 
an  information  charging  him  with  the  crime 
of  arson,  and  in  another  count  with  setting 
fire  to  the  same  building  with  the  intent  to 
defraud  an  insurance  company.  Among  other 
testimony,  the  state  offered  evidence  of  cer- 
tain acts  done  by  tbe  accused,  showing  prep- 
aration for  the  fire,  as  well  as  his  sub^quent 
conduct,  apparently  influenced  by  the  fact 
that  he  had  set  the  fire,  or  had  known  that  it 
was  going  to  happen.  To  illustrate  and  ex- 
plain this  conduct,  the  state  offered  in  evi- 
dence a  small  package,  consisting  of  the 
envelope  with  the  marks  upon  it,  and  its  con- 
tents, which  are  described  m  the  finding.  It 
is  admitted — and  the  fact  is  so— that  this 
package  was  in  its  nature  pertinent  and  ad- 
missible to  be  laid  before  the  jury,  and  in 
connection  with  it  the  other  testimony  in  the 
case  became  highly  incriminatory  evidence 
against  the  accused.  His  counsel  objected  to 
its  being  shown  in  evidence.  The  counnel 
said  this  article  ought  not  to  be  exhibited -in 
evidence  to  the  jury,  because  of  the  manner 
in  which  it  was  found  in  the  room  of  the  ac- 
cused and  taken  therefrom  by  the  police  of- 
ficers; that  such  taking  and  production  fn 
evidence  were  in  violation  of  the  8th  and  9th 
sections  of  article  1  of  the  Constitution  of  this 
state.  When  this  objection  was  made  the 
trial  judge  excused  the  jury,  and,  in  their 
absence,  proceeded  himself  to  hear  the  evi- 
dence upon  the  question  so  raised.  The  ac- 
cused testified,  and  was  cross  examined. 
Other  witnesses  were  also  heard,  and  upon  the 
evidence  so  taken  the  judge  found  that  the 
office  of  the  accused,  at  the  time  when  this 
envelope  was  found  by  the  police  officers  and 
taken  away  by  them,  was  in  the  care  and  pos- 
session of  one  Butler,  as  the  servant  and  agent 
of  the  accused,  and  that  said  Butler  gave  per- 
mission to  the  officers  to  enter  the  office,  to 
make  the  said  search  therein,  assisted  them 
in  making  the  search,  and  consented  to  the 
taking  away  by  them  of  the  said  articles. 
The  judge  thereupon  admitted  them  to  be 
laid  in  evidence  before  the  jury.  This  find- 
ing Is,  in  effect,  a  decision  that  the  searcli 
was  not  an  unreasonable  one,  and  that  there 
was  no  **  seizure*'  of  anything,  and  that  the 
accused  must  be  holden  to  have  consented  to 
the  taking  away  by  the  officers  of  the  said 
articles.  The  evidence  upon  which  this  find- 
ing was  made  is  not  before  us,  and  we  are 
not  able  to  review  the  finding,  even  if,  for 
any  cause,  it  was  desirable  to  do  so.  Coun- 
sel for  the  accused  argue  that  this  finding, 
although  it  shows  that  Butler  was  in  charge 
of  the  defendant's  office  at  the  time  does  not 
show  that  he  was  the  agent  of  the  defendant 
for  the  purpose  of  admitting  the  police  offi- 
cers, and  consenting  to  the  search  and  to  the 
taking  away  of  the  said  articles.  We  most 
assume,  notwithstanding  this  argument,  that 
the  precise  objection  made  in  this  court  was 
made  in  tbe  superior  court,  and  decided  ad- 
versely to  the  defendant ;  otherwise  the  de- 
fendant has  no  standing  to  be  heard  here. 
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This  finding  of  the  superior  court  might,  per- 
haps, be  treated  as  decisive  of  the  first  reason 
of  appeal,  because  it  shows  that  there  has 
been  no  violation  of  the  Constitution  of  this 
state  or  of  the  United  States. 

We  do  not,  however,  place  our  decision  on 
this  grouna  alone.  A  constitution  is  that 
bodj  of  rules  and  maxims  in  accordance  with 
which  the  powers  of  sovereignty  are  habitu- 
ally exercised,  and  its  provisions  are  the  rule 
of  conduct  for  those  branches  of  the  govern- 
ment which  exercise  the  sovereign  power. 
Both  the  sections  cited  by  the  defendant  have 
reference  to  the  security  of  the  citizen  as  to 
his  possessions,  and  as  to  his  person.  The  8th 
section  forbids  the  legislature  to  enact  any 
statute,  and  the  courts  from  passing  any  rule, 
which  would  authorize  any  unreasonable 
search  or  seizure  of  the  goods  of  a  citizen,  and 
the  9th  forbids  any  legislation  or  rule  of  court 
which  would  compel  anyone  accused  of  a 
crime  to  give  evidence  against  himself.  In 
this  respect  neither  of  the  sections  so  cited 
has  any  application  to  this  case.  The  act  of 
the  police  was  not  directed,  nor  is  it  sought 
to  be  justified,  bv  any  statute,  or  by  any  rule 
of  any  court.  The  theory  of  the  defendant  is 
that  that  act  was  a  trespass.  For  the  present 
purposes,  that  theory  may  be  grantea  to  be 
the  true  one.  And  what  then?  The  police 
officers  would  be  liable,  in  a  proper  action, 
to  pay  to  the  defendant  all  damage  they  had 
done  him.  But  that  consequence  does  not  af- 
fect the  question  now  before  us.  It  does, 
however,  show  that  the  8th  section  of  article 
1  has  no  bearing  upon  the  facts  of  this  case. 
Indeed,  the  defendant  hardly  claims  that  the 
8th  section  alone  affects  his  objection.  But 
be  does  claim  that  a  search  or  a  seizure  may 
be  so  made  that  the  production  in  evidence 
of  any  of  his  goods  or  possessions  taken  is 
to  compel  the  accused  to  furnish  evidence 
against  himself,  and  io  that  way  to  become 
a  violation  of  the  9th  section  of  the  1st  article 
of  the  Constitution.  This  might  be  the  result 
where  the  private  papers  of  a  suspected  per- 
son were  seized  in  order  to  be  read  to  the  jury 
as  incriminating  evidence  against  him.  To 
reach  this  result  the  word  **  papers,  ^  in  the  8th 
section  of  article  1,  must  be  taken  to  mean 
writings,  —not  pieces  of  paper,  as  mere  inani- 
mate goods,  but  papers  on  which  are  written 
or  printed  words  that  may  be  shown  in  evi- 
dence as  the  words  of  the  suspected  man.  In 
this  sense  a  search  or  seizure  of  the  ^papers" 
of  a  citizen  might  be  unreasonable,  oecause 
it  might  lead  to  a  violation  of  the  provisions 
of  the  9th  section.  In  Boyd  v.  United  States, 
116  U.  S.  616,  29  L.  ed.  746,  an  act  of  Con- 
fjess  was  held  to  be  unconstitutional  because 
it  required  the  party  to  produce  his  books. 
Invoices,  and  papers,  and  because  the  ''en- 
tries" in  the  books,  invoices,  and  papers  so 
produced  were  to  be  made  evidence  against 
him.  Bee  also  Ordronaux,  Constitutional 
Legislation,  247 ;  1  Hare,  Const.  Law.  581. 
It  was  against  the  seizure  of  ** papers,'*  using 
that  word  in  the  sense  just  mentioned,  that 
the  vigor  of  Lord  Camden's  opinion  in  Entick 
▼.  Carrinffton,  19  How.  St.  Tr.  1029,  was  di- 
rected. The  package  here  shown  to  the  jury 
was  an  envelope  with  certain  inclosures,  —a 
simple  piece  of  the  defendant's  personal  prop- 1 
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erty;  having  of  itself  no  voice  or  meaning, 
so  far  as  his  guilt  or  innocence  was  concerned, 
any  more  than  if  it  had  been  a  lump  of  clay, 
or  a  block  of  senseless  wood.  It  made  no 
statemenL  It  gave  no  evidence.  Its  presence 
or  absence  on  Uie  trial,  if  it  had  stood  alone, 
would  have  signified  nothing.  It  was  his 
conduct  in  respect  to  this  piece  of  property, 
both  before  and  after  the  fire, — his  extreme 
solicitude  to  save  it  from  destruction, — which 
was  incriminating.  This  conduce  was  de- 
tailed to  the  jury  by  sundry  witnesses,  and 
to  their  testimony  no  objection  was  made. 
We  think  no  constitutional  provision  was 
violated  by  permitting  the  jury  to  see  the  en- 
velope. And  even  if  it  had  Iseen  taken  from 
the  possession  of  the  defendant  by  a  trespass, 
as  he  claims,  that  would  have  been  no  valid 
objection  to  its  admissibility.  1  Oreenl.  Ev. 
§  254a/  Whart.  Crim.  Ev.  §  678;  Cam,  v. 
Dana,  2  Met.  829;  Legatt  v.  Tollervey,  14 
East,  802;  Jordan  v.  Lewis,  Id.  305  (n)  ;  Phil. 
£y.  p.  426;  State  v.  Jones,  54  Mo.  478;  State 
y.  Garrett,  71  N.  C.  »> ;  State  v.  Flynn,  36 
N.  H.  64,  70 ;  Cam.  v.  Tibbeits,  157  Mass.  519, 
521 ;  Com,  y.  Brown,  121  Mass.  69,  81 ;  Com. 
y.  Welch,  163  Mass.  372 ;  Com.  v.  Breltford, 
161  Mass.  61 ;  Chastang  v.  State,  83  Ala.  29; 
Spicer  y.  State,  69  Ala.  159 ;  Sampson  v.  State, 
54  Ala.  241 ;  SUbert  v.  PeopU,  143  111.  571 ; 
Qindrat  v.  People,  138  111.  103,  111 ;  Fainter 
v.  People,  147  111.  444,  466. 

The  defendant  further  insists  that  the  trial 
court  erred  in  permitting  certain  questions  to 
be  asked  of  him,  on  cross-examination,  con- 
cerning his  trip  to  Old  Point  Comfort.  The 
statute  of  this  state  permits  any  person  on 
trial  for  a  criminal  offense,  at  his  own  option, 
to  testify.  The  defendant  chose  to  avail  him- 
self of  this  privilege.  By  so  doing  he  sub- 
jected himself  to  the  same  rules,  and  was 
called  upon  to  submit  to  the  same  tests,  which 
could  by  law  be  applied  to  other  witnesses. 
Having  availed  himself  of  the  privilege  of 
the  statute,  he  assumed  the  burden  necessarily 
incident  to  the  position.  Having  elected  to 
tecome  a  witness  in  his  own  behalf,  he  oc- 
cupied for  the  time  being  the  position  of  any 
other  witness,  with  all  its  duties  and  obliga- 
tions. State  V.  Green,  35  Conn.  203;  State 
y.  Ober,  62  N.  H.  459,  18  Am.  Rep.  88;  Com. 
V.  Smith,  163  Mass.  411,  431 ;  Com.  v.  Mullen, 
97  Mass.  545;  McGaii-y  v.  People,  2  Lans. 
227;  Connors  v.  PeopU,  50  N.  Y.  240.  All 
cross-examination  is  intended  to  afford  the 
jury  or  the  court  a  test  by  which  to  weigh 
tl)e  testimony  that  the  witness  has  given.  In 
this  case  the  cross-examination  of  the  defend- 
ant tended  to  show  that  he  had  made  a  wil- 
fully untrue  statement  in  his  direct  exami- 
nation. It  was  proper  that  the  questions 
should  go  far  enough  to  make  it  entirely 
clear  whether  there  had  been  such  an  untrue 
statement  or  not.  We  think  it  was  fairly 
within  the  discretion  of  the  court  to  permit 
the  questions  to  which  objection  was  made, 
not  because  they  tended  to  show  adultery 
in  another  state,  but  because  they  tended 
to  show  perjury  on  the  trial  then  in  prog- 
ress. 

The  questions  asked  in  cross-examination 
of  the  witnesses  Ames  and  Fairbanks  were 
properly  excluded,   and  for  the  reason  as- 
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signed  by  the  trial  court,— that  they  would 
raise  a  collateral  issue.  Take  one  instance 
to  ill ustrate  al  1 :  The  witness  Fairbanks  was 
shown  a  collection  of  slips  of  paper,  on  each 
of  which  there  was  handwriting,  and  he  was 
asked,  "  How  many  handwritings  do  you  find 
there?"  These  pieces  of  paper  had  not  been 
in  the  case.  The  writing  on  them  was  not 
admitted  or  claimed  to  be  that  of  the  defend- 
ant, or  of  the  witness  Jackson.  Any  possible 
answer  that  the  witness  might  have  given  to 
the  question  would  have  been  utterly  mean- 
ingless, unless  other  evidence  was  admitted 
to  show  that  the  answer  was  incorrect.  And 
then  the  door  would  be  opened  to  an  unlim- 
ited inquiry  collateral  to  the  question  on 
which  the  Jury  was  to  pass.  1  Qreenl.  Ev. 
^  449 ;  Tyler  v.  Todd,  86  Conn.  218,  222 ; 
Bacon  v.  Williams,  18  Gray,  625 ;  Odiorne  v. 
Winkley,  2  Gall.  61,  63,  Fed.  Gas.  No.  10,- 
482. 
J^ere  is  no  error, 

Fenn  and  Hamarsleyt  JJ.,  concurred. 

Baldwin*  J.,  concurring  in  result: 
I  concur  in  the  foregoing  opinion,  except 
with  respect  to  its  treatment  of  the  point  of 
constitutional  law  which  would  have  arisen 
had  not  the  defendant,  by  his  authorized 
agent,  consented  to  the  search  of  his  rooms 
and  the  seizure  of  his  papers  and  effects.  The 
Constiiution  of  Connecticut  was  ordained,  as 
its  preamble  declares,  in  order  more  effect- 
ually to  define,  secure,  and  perpetuate  the 
liberties,  rights,  and  privileges  which  its 
people  had  derived  from  their  ancestors; 
and  among  the  **  great  and  essential  prin- 
ciples of  liberty  and  free  government"  which 
they  thought  it  necessary  to  include  in  their 
Declaration  of  Rights  is  that  defined  in  its  8th 
section,  in  the  following  terms:  *'The  peo- 
ple shall  be  secure  in  their  persons,  houses, 
papers,  and  possessions  from  unreasonable 
searches  or  seizures;  and  no  warrant  to 
search  any  place,  or  to  seize  any  person  or 
things,  shall  issue  without  describing  them 
as  nearly  as  may  be,  nor  without  probable 
cause  supported  by  oath  or  affirmation." 
This  constitutes  one  of  the  fundamental  con- 
ditions under  which  the  powers  of  govern- 
ment in  this  state  can  be  exercised  by  those 
in  authority.  Stats  v.  Conlon,  65  Conn.  478, 
489,  81  L.  H.  A.  65.  The  language  in  which 
it  is  expressed  was  probably  adopted  from 
that  in  the  Declaration  of  Rights  of  the  Con- 
stitution of  Mississippi  (art.  1,  §9,  2  Poole, 
Chart.  &  Const.  1055) ,  which  had  been  framed 
in  the  preceding  year,  and  is  somewhat  more 
precise  and  explicit  than  that  of  the  4th 
Amendment  to  the  Constitution  of  the  United 
States.  To  determine  what  searches  and  seiz- 
ures are  to  be  deemed  unreasonable,  we  must 
look  back  to  events,  tben  not  far  distant,  in 
the  history  of  the  English  people.  Few  ju- 
dicial precedents  had  been  more  familiar  in 
the  American  colonics  than  those  furnished 
by  the  decisions  of  Lord  Mansfield  and  Lord 
Camden,  which  denied  the  validity  of  gen- 
eral search  wai rants.  In  one  of  these  the 
court  had  said  that  **'  papers  are  often  the  dear- 
est property  a  man  can  have. "  and  that  "  the 
law  never  forces  evidence  from  the  party  in 
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whose  power  it  is."  Sntiek  v.  Canringian^ 
2  Wils.  275,  291,  392.  That  case  was  the 
leading  authoritv  upon  which,  in  1814,  this 
court  relied  in  holaing  that  the  magistrate 
who  signed  and  the  ofilcer  who  served  a  gen- 
eral warrant  to  search  for  certain  stolen  gooda 
in  any  suspected  place  in  the  town  of  Wil- 
ton, and  to  arrest  all  persons  suspected  of  the 
theft,  were  both  liable,  as  trespassers,  to 
a  person  arrested.  Qrumon  ▼.  Raymond,  1 
Conn.  40,  6  Am.  Dec.  200.  It  is  not,  saya 
Judge  Cooley,  ** allowable  to  invade  one's 
privacy  for  the  sole  purpose  of  obtaining 
evidence  against  him.  except  in  a  few  special 
cases  where  that  which  is  the  subject  of  the 
crime  is  supposed  to  be  concealed,  and  the 
public  or  the  complainant  has  an  interest  in 
it,  or  in  its  destruction.  The  4th 

Amendment  to  the  Constitution  of  the  United 
States,  found  also  in  many  state  Constitu- 
tions, would  clearly  preclude  the  seizure  of 
one's  papers  in  order  to  obtain  evidence 
against  him ;  and  the  spirit  of  the  5th 
Amendment — that  no  person  shall  be  com- 
pelled, in  a  criminal  case,  to  give  evidence 
against  himself — would  also  forbid  such  seiz- 
ure." Cooley,  Const.  Lim.  6th  ed.  p.  870. 
It  does  not  seem  to  me  tiiat  the  prohibitiona 
of  the  8th  section  of  our  Declaration  of 
Rights  can  be  properly  read  as  applying  only 
to  acts  of  legislation  or  rules  of  court.  The 
powers  of  the  state  are  distributed  (Const, 
art.  2)  between  three  separate  magistracies, 
to  one  of  which  are  confided  those  which  are 
executive.  The  supreme  executive  power  is 
vested  in  the  governor.  Article  4.  And 
among  the  interior  executive  offices  for  which 
provision  is  made  is  that  of  sheriff.  Article 
4.  g  20.  The  police  officers  appointed  by  our 
different  municipal  corporations  are,  as^ully 
as  the  sheriff  of  the  county,  officers  of  the 
law,  charged  with  the  execution  of  a  trust 
confided  to  them  for,  and  by  authority  of. 
the  state.  State,  Rylands,  v.  Pinkerman,  63 
Conn.  176,  182.  They  represent  its  sover- 
eignty, within  their  proper  sphere  of  action. 
They  are  its  immediate  agents  for  the  detec- 
tion and  arrest  of  offenders  against  its  laws. 
The  English  precedents  which  established 
the  doctrine  upon  which  these  constitutional 
guaranties  are  based  grew  out  of  arrests  and 
seizures  made  under  warrants  issued  by  di- 
rection of  executive  officers  of  the  govern- 
ment, and  not  resting  upon  any  statute  or 
rule  of  court.  It  is  from  that  quarter,  it  ap- 
pears to  me,  more  than  from  any  other,  that 
danger  is  to  be  anticipated.  The  common 
law  was  ready  to  supply  a  remedy  for  any 
unreasonable  search  or  seizure,  by  an  action  of 
trespass  against  the  individuals  who  made  it. 
Our  Declaration  of  Rights  would  be  mean- 
ingless, if  it  did  not  seek  to  do  more  than 
this.  Its  guaranties  were  designed  to  protect 
the  citizen  against  the  state. — that  is,  against 
any  and  every  officer  claiming  to  act  under 
its  authority, — and  to  do  so  in  a  way  that 
would  repress  the  wrongful  act  most  effi- 
ciently. Upon  the  trial  of  a  civil  action  be- 
tween private  individuals,  either  can  iniro- 
duce  any  relevant  paper  in  evidence,  not- 
withstanding he  may  have  obtained  it  in  a 
manner  not  warranted  by  law.  Legait  ▼. 
Tollertey,  14  East.  802 ;  Jordan  y.  Lewis,  Id. 
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^06,  note.  If  the  constitutional  suaranty 
now  under  consideration  is  to  be  liberally 
interpreted  in  favor  of  the  citizen,  it  would 
be  difficult  to  apply  the  principle  of  such 
decisions  to  criminal  prosecutions  supported 
by  proof  of  papers  illegally  seized  for  that 
purpose,  in  the  defendant's  house,  by  public 
officers  acting  professedly  as  such,  without 
seeming  to  allow  the  state  to  profit  by  its 
own  wrong.  What  was  taken  by  the  police- 
men from  the  defendant's  rooms  was  a  large 
envelope,  containing  a  photograph  and  a  tin- 
type. Evidence  was  introduced  by  the  state 
tending  to  show  that  it  had  been  originally 
addresSed  by  the  defendant  to  ''Mrs.  R.  M. 
Thane,  P.  O.  Box  1003,  Hartford,  Conn.," 
and  put  in  the  mail  by  him  at  about  10  p. 
M.  on  the  night  of  the  fire,  in  order  to  preserve 
it  from  being  burned ;  that  this  box  No.  1003 
was  hired  by  him  under  the  assumed  name 
of  R.  M.  Thane ;  that  the  envelope  was  taken 
by  his  agent,  at  his  request,  from  the  box, 
the  next  morning,  and  afterwards  given  to 
him,  at  his  request ;  that  it  then,  bore  a  post- 
mark of  *'l6  P.  M.,  March  14;"  that  his  at- 
tention was  then  called  to  the  fact  of  this 


date,  and  the  proof  it  afforded  of  hie  having 
mailed  it  before  that  hour ;  and  that  when  it 
was  found,  on  the  day  of  his  arrest,  in  a 
closet,  concealed  under  some  books,  the  ad- 
dress had  been  partially  mutilated,  and  the 
postage  stamps  and  postmark  removed.  It 
seems  to  me  that  this  envelope  was  one  of  the 
papers  as  well  as  one  of  the  possessions  of  the 
defendant,  and  that  it  spoke  loudly  against 
him.  Whether  its  seizure  would  have  been, 
under  the  circumstances,  unreasonable,  in 
the  absence  of  authority  from  the  defendant's 
agent,  I  consider  it  unnecessary  for  us  to  de- 
termine, in  view  of  the  fact  that  such  au- 
thority existed.  It  presents  a  question  of 
the  utmost  gravity,  in  its  bearintr,  on  the 
one  hand,  upon  the  methods  of  detecting 
crime,  and,  on  the  other,  upon  the  liberty 
of  the  individual,  and  the  inviolability  of 
home.  Lieber,  Civil  Liberty  A  Self  Govern- 
ment, 63.  It  would  seem  to  me  wiser  to  post- 
pone any  decision  upon  this  subject  until  a 
case  arises  which  imperatively  requires  it. 

Torrance,  J.,  concurred. 
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Tender  to  »  morti^af^e  of  the   prind- 
pal»  interact,  and  coats  aAer  maturity 

ItOTB.— E/ect  of  unaeeepted  tender  on  lien  of  mort- 
gage or  plediic 

L  Redl-etitate  mortgage, 

a.  Before  and  at  maturity, 

b.  After  maturUy. 

c.  By  and  to  whom  made. 

d.  Tender  of  portion  ofdy, 

e.  Suiffideney. 

1.  In  amount  tendered, 

2.  Made  on  condition, 

3.  Other  instances. 
t.  (iroundof  refusaJ^ 

g.  Remedy  of  mortgagor, 
h.  Equivalent  to  tender, 
L  Mnrtgaae  condilioned  to  fupporC  the  mort- 
gagee. 
J.  Miscellaneous, 
n.  Chattel  mortgages, 

a.  Before  and  at  maturi/tym 

b.  After  maturity. 
c  By  whom  made, 

d.  SujUeiencu. 

1.  In  amount, 

2.  Made  on  condition,  >' 
3w  Other  instances, 

e.  Ikiuivalent  of  tender, 

i.  Remedy  of  the  mortgagor, 
III.  Fledge. 
TV.  Conclusions, 

In  Pabksb  v.  Bsaslst  It  is  beid  that  a  tender 
<d  the  princioal  and  oosti,  made  to  the  morttfagee 

^  L.  R.  A. 


\ 


of  the  deht*  and  before  any  sale  or  foreclo- 
sure proceedlDgshave  been  becun,  is  available  on 
his  refusal  of  the  tender  only  to  stop  Interest  and 
save  subsequent  costs,  where  the  money  is  not 
deposited,  nor  kept  ready  for  the  mortiraffee  in 
case  Of  demand,  nor  tendered  at  the  trial. 

(March  12, 180SJ 

after  maturity  before  commeooement  of  an  action* 
would  not  discharge  the  hen  of  the  mortgage^ 

I.  Redt-estats  mortgage, 

a.  Before  and  at  maturity. 

In  Abbe  v.  Goodwin,  7  Conn.  877,  it  waa  held  that 
a  tender  before  maturity  of  the  mortgage  was  in- 
effectual to  remove  the  lien. 

And  in  Brown  v.  Oole,  USim.  42S,  U  L.  J.  Ch.  X. 
8. 167. 9  Jur.  290,  It  was  held  that  a  tender  of  the 
amount  due  before  maturity  did  not  entitle  the 
mortgagee  to  redeem  until  maturity,  although  m- 
terest  to  that  time  was  tendered. 

Tender  of  the  amount  due  on  the  day  of  matur- 
ity discharges  the  lien,  although  It  is  not  kept  good. 
Shields  v.  Lozear,  84  N.  J.  L.  490,  8  Am.  Kep.  236; 
Stockton  V.  Dundee  Mfg.  Co.  22  N.  J.  Eq.  56;  Van 
Uusan  V.  Kanouae,  18  Mioh.  808;  Nelson  v.  Loder, 
182N.  Y.288. 

In  Schearff  v.  Dodge,  88  Ark.  840,  and  Wood  v. 
Holland,  57  Ark.  198,  the  court  remarks  obiter  thnt 
tender  on  the  day  named  in  the  condition  dis- 
charges the  lien,  and  revests  the  legal  estate  in  the 
mortgagor  without  reconveyance. 

b.  After  maturity. 

In  01m»tead  v.  Tarsney,  09  Mo.  896,  the  statement 
is  made  oMter  that  a  tender  on  the  law  day  would 
undoubtedly  discharge  the  lien,  and  that  the  au- 
thorities were  conflicting  as  to  the  effect  of  a  ten- 
der made  after  default. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Hertford  County 
in  favor  of  plaintiff  in  a  proceeding  brought 
to  enforce  a  mortgage  against  defendants'  real 
estate.     Affirmed. 

The  case  sufficiently  appears  in  tbe  opinion. 

Messrs,  Winborn  A  Ijawrence»  for  ap- 
pellants: 

Whenever  a  mortgage  is  regarded  simply  as 
a  lien  or  encumbrance  on  tbe  land  for  the  se 
curiiy  of  the  debt,  a  tender  of  payment  of  the 
mortgage  debt,  before  or  after  breach,  dis- 
charees  the  lien  and  releases  the  land  from  the 
mortgage. 

15  Am.  &£ng.  £nc.  Law,  p.  875,  and  notes; 
Kortnght  v.  Cody,  21  N.  Y.  843,  78  Am.  Dec. 
145. 

At  common  law  a  tender  before  breach  dis- 
charged the  morgage. 

2  Jones.  Mortg.  §  891;  15  Am.  &  Eng.  Enc. 
Law,  p.  7H6,  note  1. 

In  equity  the  mortgagor  is  the  owner  of  the 


mortgaged  land, 'the  mortgai^  simply  a  lien, and 
the  interest  of  the  mortgagee  simply^a  chattel 
interest. 

3  Pom.  Eq.  Jur.  §  1181. 

The  equitable  theory  of  a  mortgage  per- 
vades our  statute  law,  and  the  legal  action 
thereof  is  overshadowed.  And  under  tbe 
maxim,  Cessante  ratione  legis,  eessat  ipsa  lor, 
we  should  depart  from  former  decisions  of 
this  court  which  hold  that  the  mortgagee,take» 
an  estate  in  the  land. 

A  tender  made  before  or  on  the  day  of  .sale 
terminates  the  Hen  of  the  mortgage. 

Capehari  v.  Biggs,  77  N.  C.  264. 

A  tender  made  to  an  attorney  has  the  same- 
effect  as  tender  to  a  creditor. 

8  Bl.  Com.  803,  note  19;  Goodlandy.  BUiciih, 
1  Campb.  477;  Tates  v,  fiVeikleton,  2  Dougl.  623; 
Moffat  V.  Parst)7is,  5  Taunt.  807. 

It  is  not  necessary  to  pay  money  into  court 
to  make  tender  effectual. 

2  Jones,  Mortg.  §  893. 


And  in  Ketchum  v.  CrippeD,  87  Cal.  223,  the  ques- 
tion whether  a  tender  after  a  Judfrmcnt  of  f ore- 
doflure  but  before  sale  would  dlscbarcre  the  lien  was 
dlscusfied,  but  no  decision  on  that  point  wus 
rendered. 

Id  Astor  v.  Hoyt,  5  Wend.  603,  the  statement  is 
made  arguendn  that  a  tender  eztingrulsbes  the  hen. 

And  in  Boblnsun  v.  Leavitt,  7  N.  H.  73.  the  court 
remarks  obiter  that  tender  after  maturity  dis- 
charges the  lien  and  renders  tbe  mortirage  abso- 
lutely void. 

A  tender  after  default  before  bill  to  foreclose 
extinguishes  the  lien.  Willard  v.  Harvey,  6  N.  U. 
252;  Oaruthers  v.  Humphrey,  12  Mich.  270;  McClellan 
V.  ColBn.  98  Tnd.  456. 

Tender  of  the  amount  due  after  ttae'law  day,  but 
lief  ore  commenoement  of  foreclosure  proceedings, 
is  held  in  Edwards  v.  Farmers'  Fire  Ins.  &  L.  Co.  21 
Wend.  467,  to  disobarge  the  lien  on  the  ground  that 
the  mortgagee  has  only  a  chattel  interest  which  is 
defeasible  by  payment. 

This  case  was  affirmed  in  26  Wend.  541.  by  a  vote 
of  11  in  favor  to  8  against. 

In  Kortright  v.  Cady,  21 N.  T.  343. 78  Am.  Dec.  145, 
Reversing  28  Barb.  490,  it  was  held  that  tender  after 
the  law  day  at  any  time  before  foreclosure  dis- 
charged the  lien,  although  tbe  tender  was  not  kept 
good,  Denio,  J.,  concurring  on  tbe  ground  that 
the  case  was  governed  by  the  rule  of  stare  decisis 
and  Welles,  J.,  dissenting  on  the  ground  that  it  was 
contrary  to  tbe  common  law,  and  that  tbe  rule  of 
stars  deetsts  did  not  stand  in  tbe  way. 

In  Swett  V.  Horn,  1  N.  H.  332,  It  was  held  tbat  a 
tender  after  condition  broken  before  foreclosure 
discharged  the  lien  absolutely,  under  N.  H.  act 
Feb.  16, 1791,  providing  tbat  mortgaged  land  may  be 
redeemed  by  tender  of  tbe  amount  due  and  costs 
within  a  year  after  the  mortgagee  enters,  and  tbat 
in  such  case  tbe  mortgage  shall  be  '^absolutely 
void,**  andN.  H.  act  January  16, 1795,  authorizing  a 
discbarge  of  a  mortgage  on  tendering  the  amount 
due  and  bringing  it  into  court.  Tbe  necessity  of 
bringing  the  money  into  court  did  not  arise  in  this 
case. 

But  In  Bailey  v.  Metcalf,  6  N.  H.  168,  It  was  held 
tbat  an  unaccepted  tender  was  insufficient  to  dis- 
cbarge tbe  Ifen  unless  it  was  brought  into  court, 
under  N.  H.  act  January  16,  1785,  requiring  tbe 
money  tendered  to  be  brought  into  court  in  order 
to  obtain  a  decree  discharging  the  mortgagor. 

Tender  by  a  judgment  creditor  after  foreclosure 
by  advertisement  made  to  the  mortgagee,  wbo 
became  the  purchaser,  discharges  tbe  lien.    A  root 
v.Post,6Hlll,6Gw 
88  L.  R.  A. 


This  case  was  reversed  in  2  Denio,  844,  bat  onlr 
five  of  tbe  twenty  memt)ers  of  tbe  court  held  tbat 
an  unaccepted  tender  would  discharge  the  lien. 

The  lien  of  a  mortgage  is  ipso  facto  discharged  by 
an  absolute  and  unconditional  tender  of  the 
amount  due  in  such  a  manner  that  tbe  holder  un- 
derstands tbat  It  is  intended  to  extinguish  the 
mortgage,  where  he  is  given  a  reasonable  oppor- 
tunity to  look  over  the  papers  and  compute  tne 
amount  due,  even  though  the  tender  is  not  kept 
good.    Potts  V.  Plalsted.  80  Mich.  149. 

An  unaccepted  tender  of  tbe  amount  due  on  a 
mortgage,  made  after  maturity,  does  not  discharge 
tbe  Ilea.  Shields  v.  Lozear,  84  N.  J.  L.  496,  3  Am> 
Rep.  256;  Stockton  v.  Dundee  Mfg.  Co.  22  N.  J.  Eq. 
66. 

Tender  of  the  amount  due  after  breach  of  condi- 
tion does  not  discharge  the  lien.  Currier  v.  Gale. 
9  Allen.  622:  Perre  v.  (:*astro,  14  Cal.  519, 76  Am.  Dec. 
444;  Himmelmann  v.  Fitzpatrick.  50  Cal.  650;  Jack- 
son V.  Cunningham,  28  Mo.  App.  854;  Herman  v. 
Hoke,  61  Mo.  App.  376. 

Tbe  lien  of  a  mortgage  is  not  discharged  by  an 
unaccepted  tender  after  condition  broken,  as  tbe 
mortgagees*  title  has  become  perfect,  subject  to  be 
defeated  only  by  a  suit  in  equity  founded  on  the 
tender.  Smith  v.  Eelley,  27  Me.  237,  46  Am.  Dec 
685. 

Tender  of  the  amount  due  after  condition  broken 
and  after  the  mortgragee  takes  poesession  does  not 
discharge  the  lien  so  as  to  entitle  tbe  mortgagor  to 
recover  possession  In  an  action  at  law.  Kowell  v. 
Mitchell,  68  Me.  21. 

In  Merrltt  v.  Lambert,  7  PaigCi  344,  It  was  held 
(Walworth,  Chancellor,  writing  the  opinion)  that 
tender  after  the  law  day  did  not  discharge  the  lien, 
and  Jackson,  Bowers,  v.  Crafts,  18  Johns.  110,  hold- 
ing tbe  contrary,  was  severely  criticised,  but  tbe 
case  of  Merrltt  v.  Lambert  was  subsequently  over- 
ruled in  Farmers*  Fire  Ins.  &  L.  Co.  v.  'Edwards,  26 
Wend.  541. 

Tender  of  the  debt  after  the  mortgage  is  due 
does  not  discharge  tbe  lien  unless  the  tender  is  kept 
good,  and  the  money  paid  into  court.  Matthews  v. 
Lindsay,  20  Fla.962;  Crain  v.  McGoon,  86  HI.  431,  f»^ 
Am.  Rep.  37;  Greer  v.  Turner,  38  Ark.  17. 

An  unaccepted  tender  without  a  deposit  in  court 
does  not  affect  a  lien  of  tbe  mortgage,  under  Mo. 
Rev.  Stat.  1879,  fi  1008,  providing  that  the  only  effect 
of  such  a  tender  shall  be  to  stop  interest.  Landlt 
V.  Sazton,  89  Mo.  375;  McGuire  v.  Brockman,  56  Ho» 
App.  307. 

A  tender  after  a  sale  under  a  deed  of  trust  doe»> 
not  reinvest  the  mortgagor  with  tbe  legal  title,  but 
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A  mort^a<;e  in  North  Carolina  beoomes  a 
functus  upon  tbe  imyment  of  the  mortgage 
debt,  whether  canceled  or  marked  satistied  on 
tbe  record  or  not. 

Walker  v.  Mebane,  90  N.  C.  259;  Blake  ▼, 
Brovghton,  107  N.  C.  220. 

Mr.  L.  tu  Smith  for  appellee. 

Fairclotk,  Ch.  J.,  delivered  tbe  opinion 
of  tbe  court : 

A  makea  a  promissory  note  to  B  for  bor- 
rowed money  payable  on  a  day  certain,  and, 
to  secure  it,  he  and  bis  wife  give  B  a  more- 
gage  on  land,  duly  registered,  and  the  mooey 
is  used  in  improviug  tbe  mortgaged  prem- 
ises. After  maturity  of  tlie  debt,  and  before 
any  sale  or  foreclosure  proceedings  begun, 
tbe  mortgagor  tenders  to  tbe  mortgagee  tbe 
amount  then  due,  principal,  interest,  and 
costs  then  incurred,  and  the  mortgagee  re- 
fuses to  accept  the  tender  and  surrender  his 
oote  and  mortgage.     Does  this  tender  dis- 


charge tbe  lien  on  the  mortgaged  land?    The 
above  statement  discloses  the  only  question 

F resented  in  the  record  in  the  present  action, 
t  does  not  appear  that  tbe  money  tendered 
was  deposited  an v where,  nor  that  it  was  kept 
ready  for  tbe  plaintiff  in  case  of  demand, 
nor  'that  it  was  tendered  at  the  trial.  The 
plaintiff  instituted  this  action  for  possession 
of  the  land,  and  to  recover  a  judgment  on 
the  note,  and  for  a  decree  condemning  and 
ordering  said  land  to  be  sold  to  satisfy  hia 
judgment.  The  defendants  pleaded  their 
tender,  among  other  thinj;s,  and  relied  on  it 
as  a  disciiar^e  of  the  mortgage  lien.  At  the 
trial  the  plaintiff  had  judgment  for  the  prin- 
cipal money  and  interest  and  cost  prior  to 
the  day  of  tender,  and  also  an  order  to  sell 
tlie  land  to  satisfy  the  judgment.  The  de- 
fendant Beasley  excepted,  **  because  the  court 
declined  to  bold  that  tbe  tender  di8cbarge<l 
tbe  lien  of  tbe  mortgage  on  tbe  land,"  and 
appealed.     Tbe  effect  of  a  legal  tender  in 


a  deed  from  tbe  mortgafree  is  necessary  for  the 
purpose.    Smith  v.  Ander?,  21  Ala.  782. 

A  tender  of  the  amount  due  on  a  mortgage,  aJ- 
tbough  made  after  commencement  of  a  suit  to 
foreclose  by  a  Junior  encumbrancer,  discbarges  the 
lien  if  the  tender  is  kept  good.  Dings  v.  Parshail, 
7Hun,.<)S2. 

A  tender  of  the  amount  neoessary  to  redeem 
from  foreclosure  sale  is  ineifecttve  to  reinvest  the 
raortfniffor  with  tbe  legal  title,  or  to  entitle  him 
to  redeem  unlem  he  brings  the  money  tendered 
inio  court.    Alexander  v.  Caldwell,  61  A'a.  543. 

o.  By  and  to  whom  made. 

Tender  by  a  stranger  without  disclosing  in  whose 
behalf  the  tender  is  made  does  not  discharge  the 
lien.  Mahler  v.  Newbaur,  88  Cal.  168, 91  Am,  Dec. 

&n. 

A  purchaser  of  the  equity  of  redemption  subject 
to  tbe  mortgage,  but  who  did  not  assume  Its  pay- 
ment, cannot  discharge  the  lien  of  the  mortgage 
by  an  unaccepted  tender  as  that  would  throw  the 
primary  liability  on  the  mortgagor.  Harris  v.  Jex, 
fi6  Barb.  232. 

Tender  of  principal  and  interest  to  tbe  attor- 
ney for  tbe  mortgagee  after  the  service  of  papers 
ID  a  foreclosure  suit  discharges  the  Hen  where  the 
mortirafree was  absent  from  the  state,  and  had  left 
DO  one  to  receive  payments.  Houbie  v.  Volken- 
iDff,  49  How.  Pr.  160. 

Tender  of  the  amount  due  after  the  property  has 
been  advertised  for  sale  under  a  power  contained 
in  the  mortgage,  made  to  the  attorney  for  the  as- 
^8:nee  of  the  mortgage,  discharires  the  lien,  al- 
though tbe  assignee  had  instructed  such  attorney 
to  refuse  a  lender,  where  the  latter  had  the  bond 
and  mortgage  in  bis  poBseasion  when  the  tender 

was  made.   Jackson.  Bowers,  v.  Crafts,  18  Johns. 

110. 

d.  Tender  of  portion  only. 

Tender  of  the  interest  when  nothing  else  is  due 
extinguishes  tbe  lien  to  that  extent  without  keep- 
Jnjr  tbe  tender  good.  Exchange  F.  Ins.  Co.  v.  Nor- 
ra.  T4  Hun,  527. 

Tender  of  interest  on  unpaid  principal  before 
cf^mmencement  of  suit  and  when  no  principal  is  due 
<l^barge8  the  lien  of  tbe  mortgage  as  to  such  in- 
iere<>t.  and  prevents  the  maintenance  of  an  action 
to  foreclose  because  of  the  nonpayment  of  instal- 
ments which  became  due  after  i  he  action  was  com- 
oeoced.  Green  v.  Fry,  88  N.  Y.  353. 

^e  lien  of  a  deed  of  trust  given  to  secure  pay- 
ment of  half  of  several  notes  held  by  different  per- 
sons, executed  by  the  mortiragor^s  husband  and 
W  I*  R.  A. 


another  person,  to  secure  whose  liability  a  similar 
deed  of  trust  was  also  given.  Is  discharged  as  to 
one  of  such  notes  by  the  unaccepted  tender  of  hnlf 
the  amount  of  such  note.  Thornton  v.  Nationu' 
Bxch.  Bank,  71  Mo.  221. 

Tbe  lien  of  a  mortgage  providing  for  a  release  of 
part  of  the  mortgaged  premises  on  making  a  si>ec- 
Ifled  payment  before  default  in  payment  is  not  dis- 
charged so  as  to  entitle  tbe  mortgagor  to  a  relea.«o> 
by  a  tender  after  default  of  the  amount  which,  if 
seasonably  paid,  would  have  entitled  him  to  the  re- 
lease. The  entire  amount  due  must  have  been  ten- 
dered to  operate  as  a  release.  Werner  v.  Tuch,  ri2- 
Hun,  269.  This  case  was  alBrmed  in  127  N.  Y.  217, 
on  the  ground  that  to  have  entitled  the  mortgagor 
to  a  release  the  tender  should  have  been  kept  goo(S 
and  the  amount  brought  into  court. 

In  Powers  v.  Powers.  11  Vt.  262,  which  was  eject- 
ment by  a  divorced  wife  to  whom  land  bad  been 
assigned  by  decree  of  the  court  as  security  for  pay- 
ment of  alimony,  it  was  held,  considering  the  de- 
cree as  a  mortgage,  that  a  tender  after  default  it) 
payment  of  the  first  instalment,  made  three  day» 
before  the  return  day  of  the  writ  with  interest  and 
costs,  would,  if  kept  gcKxl,  prevent  a  recovery  ia 
the  ejectment  suit. 

8w  Sufficiency, 

L  In  amownt  tendered. 

In  Cupplcs  V.  Galltgan,  6  Mo.  App.  62,  it  is  inti- 
mated, but  not  decided,  that  an  unaccepted  tender 
after  default  would  not  discharge  the  lien,  but  it 
is  held  that  it  certainly  would  not  where  the  whole 
amount  of  the  mortgage  was  not  tendered,  but 
only  the  sum  due  when  the  tender  was  made. 

Tender  of  a  balance  supposed  to  be  due  will  not 
discharge  the  lien  of  the  mortgage  whore  one  of 
the  previous  payments  was  Invalid  because  madu 
to  an  unauthorized  person.  Mitchell  v.  Cook,  29> 
Barb.  243. 

Tender  of  only  part  of  the  amount  due  does  not 
discharge  the  lien  of  a  mortgage,  although  as  to> 
the  balance  tbe  mortgagee  simply  holds  the  mort- 
gage in  trust.    Graham  v.  Linden,  SC  N.  Y.  517. 

Tender  of  the  amount  due  after  commencement 
of  an  action  will  not  affect  the  lien  unless  it  in- 
cludes the  costs  incurred  and  is  brought  into  courts 
Man>hall  v.  Wing,  60  Me.  62. 

The  lien  of  a  mortgage  will  not  be  discharged  hy 
a  tender  after  commencement  of  foreclosure  pro- 
ceedings, unless  tbe  costs  are  included.  McNiece 
V.  Ellapon,  78  Md.  168. 
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case  the  security  bad  been  wholly  personal, 
is  not  presented,  and  we  express  no  opinion ' 
on  that  question ;  nor  is  the  effect  of  a  tender 
made  before  or  at  maturity  (called  the  **law 
day"  in  case  of  a  mortgage  security)  pre- 
«ented. 

We  are  not  aware  that  the  question  now 
before  us  has  ever  been  directly  presented  to 
this  court.  In  some  of  our  sister  states,  ei- 
ther by  statute  or  judicial  ruling,  the  mort- 
gage lien  is  held  to  be  only  a  mere  security 
or  pledge,  with  the  title  remaining  in  the 
mortgagor,  and  that  a  tender  kept  Intact  dis- 
ohar^es  the  lien,  and  in  some  that  the  debt 
is  discharged  because  the  condition  of  the 
mortgage  contract  is  performed,  and  that  the 
title  of  the  mortgagor  is  complete  without 
reconveyance  or  other  equivalent  act.  This 
is  the  result  of  the  harsh  rale  of  the  common 
law.  But  in  those  states,  if  the  mortgagor 
should  call  on  the  court  of  chancery  to  remove 
the  cloud  on  his  title,  or  to  work  out  any 


other  object,  he  is  required  to  pay  the  debt, 
on  the  principle  that  he  must  do  equity  if  htt 
asks  for  it.  In  the  state  of  New  York,  after 
several  cases  much  considered,  it  was  finally 
settled  by  a  divided  court  in  Kortright  v. 
Cody,  21  N.  Y.  348,  78  Am.  Dec.  145,  that 
a  tender,  although  not  kept  good,  made  after 
the  law  day,  at  any  time  before  foreclosure, 
discharges  the  lieu.  In  a  few  other  states 
the  same  doctrine  prevails,  but  they  all  rest 
on  the  holding  that  the  mortgage  is  a  mere 
security  or  pledge,  without  any  legal  title 
in  the  mortgagee.  The  several  decisions  in 
such  states  present  various  phases  of  the 
question.  In  New  York,  in  Tuthill  v.  Mor- 
ris, 81  N.  Y.  100,  which  was  an  action  to 
restrain  a  sale  and  to  have  the  mortgage  can- 
celed of  record,  on  tlie  ground  that  the  amount 
of  the  mortgage  had  l^en  duly  tendered  and 
refused,  the  court  says:  **A  party  com  in  |i: 
into  equity  for  affirmative  relief  must  him- 
self do  equity,  and  this  would  require  that 


2.  Madeoneondilion. 

Tender  after  maturity,  but  before  action,  of  the 
amount  due,  alttaoiiffb  coupled  with  a  demand  for 
<eotry  of  satisfaction,  discharges  the  lien.  Salinas 
v.BUifl,86  8.C.837. 

An  absolute  tender  of  the  amount  due  on  a  mort- 
caire  will  not  discharflre  the  lien  thereof  where  the 
motxghgOT  couples  with  it  a  claim  for  an  allowance 
which  cannot  be  lawfully  demanded  by  him. 
Sager  v.  Tupper,  86  Mich.  134. 

Tender  by  a  junior  encumbrancer  of  the  amount 
-due  on  a  prior  mortgage  on  condition  that  such 
mortgage  be  assigned  to  him  that  he  may  enforce 
It  against  the  land  does  not  discharge  the  lien. 
Frost  V.  Yonkers  6av.  Bank,  70  N.  Y.  568,  2S  Am. 
Rep.  827,  Affirming  8  Hun,  86;  Day  v.  Strong,  29 
Hun,  606. 

An  offer  to  pay  the  amount  of  a  mortgage  on  con- 
•dition  that  the  note  and  mortgage  be  assigned  to  a 
«peoifled  person  will  not  discharge  the  lien.  Fer- 
guson V.  Wagner,  41  Ind.  460. 

Tender  of  the  amount  due  on  a  mortgage  after 
-condition  broken,  conditioned  on  the  mort^^agee^s 
reassigning  and  transferrijjg  the  land  to  the  mort- 
«ragor,  will  not  discharge  the  lien. '  Wendell  v.  New 
Hampshire  Bank,  9  N.  H.  404. 

Tender  to  an  assignee  of  a  mortgage,  when 
<ooupled  with  a  condition  that  he  execute  a  quit- 
-claim  to  the  land,  does  not  discbarge  the  lien  of  the 
mortgage.    Dodge  v.  Brewer,  31  Mich.  227. 

An  offer  by  a  junior  mortgagee  of  the  amount  of 
the  prior  mortgage  in  such  manner  as  to  Induce  the 
liolder  to  suppose  that  be  wishes  to  buy  the  mort- 
«affe  instead  of  to  pay  off  and  cancel  it,  will  not  dis- 
ofaarge  the  lien.  Proctor  v.  Robloson,  86  Mich.  284. 

3.  Other  inatancu. 

Tender  of  the  amount  due  on  a  mortgage  with- 
out giving  the  mortgagee  time  and  opportunity  to 
•decide  whether  he  will  abide  by  his  mortgage  or 
have  it  set  aside  for  fraud,  does  not  discharge  the 
lien.    Post  v.  Springsted,  49  Mich.  00. 

A  mere  offer  to  pay  the  amount  due  on  a  usurious 
mortgage  if  the  usurious  interest  is  stricken  out, 
without  producing  the  money  or  offering  to  give 
time  for  computation,  does  not  discbarge  the  lien. 
Harmon  v.  Magee,  57  Miss.  410. 

Tender  in  legal  tender  notes  of  the  amount  due 
-on  a  mortgage  at  a  time  when  the  CTnited  States 
Supreme  Court  held  the  legal  tender  act  void  as  to 
antecedent  contracts  does  not  discharge  the  hen, 
4Jthough  such  act  is  subsequently  held  valid  by 
«uoh  court.  Harris  v.  Jex,  66  N.  Y.  421,  14  Am. 
Rep.  285. 

m  L.  R.  A. 


Tender  of  the  amount  due  on  a  mortgage  will 
not  bar  foreclosure  proceedings  where  the  mort* 
gagor  has  broken  other  conditions  of  the  mortgrage. 
Roberts  v.  Loyola  Perpetual  Bldg.  Asso.  74  Md.  1. 

The  lien  of  a  mortgage  wUl  not  be  discharged  by 
repeated  tenders  by  the  mortgagor  while  rid  in  g^ 
with  the  mortgagee,  which  the  latter  refuses  at  the 
time,  where  such  tenders  are  involved  with  other 
dealings  between  the  parties,  and  the  mortgagee 
offers  to  accept  theamount  due  on  the  mortgage  be- 
fore the  mortgagor  incurs  any  costs.  Paries  v.  Al- 
len. 42  Mich.  482. 

The  lien  of  a  mortgage  is  not  discharged  by  a 
tender  suddenly  made  to  a  mortgagee  who  is  nearly 
blind,  although  he  does  not  accept  it  at  the  time, 
where  he  offers  to  receive  it  the  next  morning  and 
it  is  then  refused.  Waldron  v.  Murphy,  40  Mich. 
668. 

A  woman  does  not  lose  the  lien  of  her  mortgage 
by  failing  to  immediately  accept  a  tender  made 
while  she  is  engaged  in  her  ordinary  occupation, 
without  giving  her  any  opportunity  for  examina- 
tion and  computation,  especially  where  theamount 
tendered  is  msufflcient.  Root  v.  Bradley,  49  Mich. 
27. 

f.  Ground  of  refwaU 

The  lien  of  a  mortgage  will  not  be'dischargcd  by 
an  unaccepted  tender  after  maturity,  where  the 
mortgagee  ret  uses  it  under  the  mistaken  belief  that 
it  is  insufficient  Grain  v.  McGoon,  86  111.  431,  27 
Am.  Rep.  87. 

Tender  of  a  sufficient  amount  to  discharge  the 
debt  does  not  discharge  the  lien  of  the  mortgage, 
where  it  is  refused  by  the  mortgagree  in  good  faith 
under  the  mistaken  belief  that  he  is  entitled  to  an 
attorney's  fee.    Canfleld  v.  Conkllng.  41  Mich.  371. 

Tender  of  the  amount  due  on  a  mortgage  after  a 
foreclosure  by  the  assignee,  which  is  ineffectual 
because  the  assignment  was  not  recorded,  does  not 
discharge  the  lien  of  the  mortgage,  where  it  was 
refused  by  the  assignee  in  good  faith  under  the  be- 
lief that  the  foreclosure  was  valid  and  that  he  was 
entitled  to  the  costs  of  the  foreclosure  suit.  Ren- 
ard  v.  Clink,  91  Mich.  1. 

Tender  of  an  instalment  due  on  a  mortgage, 
which  is  refused  because  of  the  mortgagor's  refusal 
to  comply  with  a  condition  imposed  by  the  mort- 
gagee in  good  faith  though  without  legal  right, 
that  the  mortgagor  should  repair  the  mortgaged 
premises,  does  not  discharge  the  lien  of  the  mort* 
gage.  Union  Mut.  L.  Ins.  Co.  v.  Union  Mills  Plas- 
ter Co.  87  Fed.  Rep.  286, 8  L.  R.  A.  9a 

Tender  of  the  whole  amount  of  a  mortgage  after 
the  mortgagee  has  elected  to  declare  the  entira 
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be  pay  the  debt  aecuaed  by  tbe  mortgage,  and 
the  costs  and  interest,  at  least  up  to  tbe  time 
of  tbe  tender.  .  .  .  The  most  that  could 
beeqaitably  claimed  would  be  to  relieve  the 
debtor  from  the  payment  of  interest  and  costs 
sabsequently  accruing,  and,  to  entitle  him 
to  this  relief,  he  should  have  kept  bis  tender 
good  from  the  time  it  was  made. "  And  there 
are  many  similar  decisions  in  those  states. 

But  it  is  claimed  that  tbe  present  action  is 
oot  one  for  equitable  relief.  We  think  this 
is  a  misapprehension.  It  is  true  that  it  is 
&D  action  for  possession,  for  Judgment  for  tbe 
amount  of  the  debt,  **to  be  discharged  upon 
tbe  surrender  of  the  said  land,  or  the  sale 
thereof  under  an  order  of  tbe  court,  and  for 
costs  and  any  other  necessary  relief  ;**  and  tbe 
defendants,  after  pleading  tender  and  refusal, 
pray  the  court  **that  said  land  be  discharged 
from  any  liability  for  the  payment  of  said 
Dote,  and  that  said  mortgage  be  declared  sat* 
isfled."     Here  both  parties  are  asking  tbe 


court  to  do  things  which  a  court  of  law  could 
not  do.  Uefore  the  Constitution  of  1868,  nei- 
ther party  could  get  any  equitable  relief  ex- 
cept by  a  bill  in  equity,  but  under  that  Con- 
stitution and  tbe  Code  either  party  can  assert 
and  obtain  his  equitable  relief  in  any  action 
at  law  by  the  other  party,  thus  expediting 
business  and  saving  costs ;  and  the  moment  ei- 
ther party,  by  his  pleadings,  sets  out  and  asks 
equitable  relief,  the  court  of  equity  acquires 
jurisdiction,  clears  the  debt,  and  adjusts  all 
equities  between  the  parties ;  and  this  view 
clearly  embraces  the  present  case.  In  a  much 
larger  number  of  tbe  states  we  think  the  rule 
is  different  from  that  in  New  York.  In 
North  Carolina  tbe  mortgagee  has  the  legal 
estate,  and  the  mortgagor  is  the  equitable 
owner.  Until  the  day  of  redemption  is  past, 
he  may  pay  the  money  according  to  the  pro- 
viso in  the  contract, 'and  avoid  the  convey- 
ance at  law,  and  this  is  termed  his  legal 
right  of  redemption.     After  tbe  day  of  re- 


•mount  due  for  an  allefred  default  In  payment  of 
iotereflt  wben  In  fact  there  was  no  default,  does 
not  discharge  the  mortfrage  lien.  Hartley  v.  Tat- 
bam.  2  Abb.  App.  Dec.  883, 1  Keyea,  822. 

Tender  after  maturity  of  the  amount  due,  wbloh 
ii  refused  because  It  does  not  include  another  dis- 
tinct debtdtocbanres  tbe  lien  of  the  mortgage.  8a- 
Uoasv.  Ellis,  26  8.  0.387. 

g.  Remedy  of  mortoagor. 

Although  an  unaccepted  tender  of  the  full 
tmouDt  of  a  mortgage  will  discharge  tbe  lien  with- 
out being  kept  good,  it  will  not  entitle  tbe  mort- 
gagor to  a  Judirment  eztinguisbing  the  mortfrage 
unJesB  the  tender  is  kept  good,  on  the  principle  that 
te  who  seeks  equity  must  do  equity.  Tuthili  v. 
Morria.  81  N.  Y.  94. 

Alcbougfa  tender  of  the  amount  due  will  prevent 
4 foreclosure  of  the  mortgage,  it  will  not  entitle  the 
murttragor  to  redeem  frona  tbe  mortgagee  wiibout 
payment  of  the  amount  tendered.  Cowles  v. 
Marble,  37  Mich.  lo8. 

Altbougb  an  offer  to  pay  tbe  amount  due  after 
the  law  day  before  foreclosure  extinguishes  tbe 
lien  uf  a  mortgage,  it  does  not  entitle  the  mort- 
mror  to  maintain  an  equitable  action  for  cancela- 
tion of  tbe  security.  Brcunicb  v.  Weselman,  100  N. 
Y.fi©. 

Tender  of  the  money  due  to  a  mortgagee  in  poe- 
«BBdon  will  not  discharge  the  Hen  so  as  to  entitle 
tbe  mortgagor  to  maintain  ejectment  against  the 
mortgagee,  but  the  only  remedy  is  by  petition  in 
«quity.   Hill  v.  Payson.  8  Mass.  oSO. 

Tender  of  the  amount  due  on  a  mortgage  after 
tbe  mortgagee  has  advertised  the  premises  for  eale 
▼ill  not  entitle  the  mortgagor  to  a  oancelation  of 
tbe  mortftage  unless  the  money  is  brought  into 
court   Daughdrill  v.  Sweeney,  41  Ala.  310. 

An  unaccepted  tender  of  the  amount  due  after 
t>mich  of  a  condition  in  a  mortgage  containing  a 
power  of  sale  in  case  of  breach,  although  made 
t)efore  tbe  power  is  executed,  gives  the  mortgagor 
oQly  tbe  right  to  redeem  within  the  statutory 
period,  hot  does  not  affect  the  mortgagee's  rigbt  to 
«ell  Cranston  v.  Crane,  97  Mass.  460,  93  Am.  Deo. 
106. 

Tender  after  condition  broken  but  before  action 
to  brouirbt  will  not  prevent  tbe  mortgagee  from 
maintainioir  an  action  to  recover  possession.  May- 
otrd  r.  Hunt,  5  Pick.  210. 

h.  Equivalent  to  tender. 
The  lien  of  a  mortgage  is  discharged  by  the  mort- 
ng^\  avoiding  a  tender  after  the  maturity  of  the 
<Bortgage.    Ferguson  v.  Popp,  42  Mich.  11&. 

33  L.  R.  A. 


The  lien  of  a  mortgage  to  be  paid  for  in  work  la 
discharged  by  the  mortgagee*s  failure  to  furnish 
the  work  according  to  the  agreement.  Mcdelian 
V.  Coffin.  98  Ind.  456. 

i.  Mortgage  ccfndUUmed  to  tupport  the  mortgctgee. 

The  lien  of  a  mortgage  providing  that  the  mort- 
gagee shall  have  a  good  home  for  life  on  the  mort- 
gaged premises,  and  a  spcdfled  amount  In  money. 
Is  not  discharged  by  the  tender  of  a  sum  of  money, 
although  it  is  probably  sufficient  to  Indemnify  him. 
Bollard  v.  Bowers,  10  N.  H.  60a 

Tbe  mortgagor  in  a  mortgage  conditioned  for  the 
support  and  maintenance  ot  the  mortgagee,  and 
for  payment  of  a  specified  amount  weekly  to  him, 
is  discharged  from  performance  by  a  refusal  by 
the  mortgagee  to  accept  the  amount  specified. 
Morriaon  v.  Morrison,  4  Hun,  410. 

j.  MiseeUaneous. 

An  unaccepted  tender  to  the  mortgagee  of  tbe 
amount  due  on  tbe  mortgage  after  an  assignment, 
of  which  the  mortgagor  has  no  notice,  discbargea 
tbe  lien.    Hetzell  v.  Barber,  6  Hun.  584. 

Tbe  land  belonging  to  a  married  woman  is  dis- 
charged from  the  lien  of  a  mortgage  given  to  se- 
cure her  huslmnd^s  debt,  by  tbe  refusal  of  a  proper 
tender  of  the  amount  due,  made  by  the  husband 
five  days  after  the  debt  matured.  Wood  ▼•  Babb, 
16  S.  C.  427. 

11.  Chattel  mortgagee. 

a.  Before  and  at  maturily. 

Tender  of  the  amount  due  on  a  chattel  mortgage 
before  maturity  and  belore  the  mortgagee  has 
taken  possession  completely  devests  his  title. 
Johnson  v.  Simmons,  61  Mo.  App.  885. 

Tender  of  the  amount  due  on  the  day  of  maturity 
dischargee  the  lien  of  a  chattel  mortgage  so  as  to 
entitle  the  mortgagor  to  recover  in  trover  the 
property  or  its  value.  Fuller  v.  Parrish,  8  Mich. 
211:  Tompkins  v.  Batie,  11  Neb.  147, 88  Am.  Rep.  861. 

b.  ASter  maturily. 

In  Sims  v.  Ganfleld,  2  Ala.  565,  the  court  says  that 
it  is  possible  that  a  tender  after  default  before  the 
mortgagee  takes  possession  may  destroy  the  lien  of 
the  mortgage,  but  the  point  is  left  undecided. 

Tender  of  tbe  amount  of  a  mortgage  after  its 
maturity  discbarges  the  lien,  even  though  the  ten- 
der is  not  kept  good.  Moore  v.  Norman,  43  Minn. 
428,  9  L.  R.  A.  65. 

Tender  of  the  amount  due  after  maturity  dis- 
charges the  lien  of  the  mortgage  so  as  to  entitle  the 
mortgagor  to  maintain  replevin  for  the  recovery  of 
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demption  is  past,  he  has  still  an  equity  of 
redempiloD,  which  is  a  continuance  of  his 
old  estate.  Hemphill  ▼.  R088,  66  N.  C.  477. 
Colebrook,  Collateral  Securities,  §  157,  says 
there  are  few  states  where  the  mortgage  is 
regarded  as  merely  subsidiary  to  the  debt, 
an  incident  to  the  principal,  the  shadow 
which  follows  and  depends  upon  the  sub- 
stance. **  This  is  not  the  view  taken  in  this 
state  of  these  relations,  nor  is  it  in  harmony 
with  the  general  course  of  the  adjudications 
elsewhere.  The  note  evidencing  the  debt  is 
the  personal  obligation  of  the  debtor, — his 
undertaking.  The  mortgage  is  a  direct  ap- 
propriation of  property  to  its  securitv  and 
payment."  Gapehart  v.  Detiriek^  91  li.  C. 
844,  853.  The  mortgagee  may  at  any  time 
take  or  recover  possession  of  the  mortgaged 
land,  unless  expressly  forbidden  by  the  terms 
of  the  deed  or  by  necessary  implication.  1 
Jones,  Mortg.  §  58. 

With  this  view  of  the  mortgagee's  estate 


and  its  incidents,  whaU  is  the  effect  of  tbe^ 
tender  relied  on  in  this  case?    Does  it  dis- 
charge the  lien?     The  burden  of  showinj^ 
tender  and  refusal  is  on  the  party  plead ing^ 
it.    The  defendants  can  derive  no  benefit  fron^ 
their  plea  of  a  tender,  because  it  is  not  ac- 
companied by  a'  payment  into  court  of  the- 
amount  admitted  to  be  due.     State  v.  Brigg», 
65  N.  C.  159.     We  have  also  omitted  to  no- 
tice that  a  plea  of  tender  is  incomplete  un- 
less accompanied  by  a  payment  of  the  sum 
tendered  into  court.     Terreil  v.   Walker,  Id. 
91.     It  was  insisted  that  in  the  opinion  of 
Pearson,  Ch.  J.,  in  Capehart  v.  Biggs,  77  N. 
C.    264,  by  the  expression,    ''The  plaintiflT 
might  invalidate  a  stile  made  under  the  power 
by   proof  that  nothing  was  due  under  the 
mortgages,  and  so  the  power  was  defunct ; 
or  by  proof,  that  before  the  sale,  or  even  on 
the  day  of  sale,  he  tendered  the  balance  really 
due,  together  with  the  expenses  incurred,  "^ 
we  must  assume  that  he  meant  a  tender  kept 


the  mortfraffed  property  without  brlnirlng  the 
money  iDto  court,  under  Map?.  Pub.  Stat.  chap.  192, 
S  6.  provtdlnfr  that  If  upon  a  tender  of  the  amount 
due  the  property  la  not  restored,  tbe  person  entitled 
to  redeem  may  bring  replevin.  Weeks  v.  Baker, 
152  Mms«.  20. 

Tbe  lien  of  a  motttrage  is  dischargred  by  a  proper 
tender  of  the  amount  due,  even  though  tbe  money 
was  borrowed  for  tbe  purpose  of  making  the  ten- 
der.   Eslow  V.  Mircbell,  26  Mich.  500. 

In  Frank  v.  Pickens,  00  Ala.  869.  tbe  statement  is 
made  that  the  weight  of  authority  Is  perbape  that 
an  unaccepted  tender  after  default  and  after  tbe 
mortgnffce  is  in  poc^es^ion  will  not  extinguish  his 
title,  but  such  point  is  not  decided,  although  it  is 
held  that  to  accomplish  such  discbarge  the  tender 
mast  be  kept  good. 

The  title  to  mortgaged  chattels  is  not  revested  in 
the  mortgagor  so  as  to  enable  him  to  recover  in  an 
action  at  law  by  a  tender  of  the  amount  due  after 
a  forfeiture  of  the  mortgage,  and  the  acceptance 
l)y  tbe  mortgagee  of  part  of  the  amount  tendered. 
Patchin  v.  Pierce,  12  Wend.  61. 

An  absolute  tender  of  tbe  amount  due  on  tbe  day 
after  maturity  devests  the  lien  of  tbe  mortgage  if 
tbe  tender  is  kept  good.  Knox  v.  Williams,  24  Neb. 
630. 

A  tender  of  the  amount  due  on  a  chattel  mort- 
gage, made  after  the  law  day,  m  ust  be  kept  good  in 
order  to  devest  the  lien  of  the  mortgage.  Tomp- 
kins V.  Batic,  11  Neb.  147,  S8  Am.  Rep.  361:  Woolner 
V.  Levy,  48  Mo.  App.  469. 

A  tender  after  default  must  be  kept  good  to  dis- 
charge the  mortgage,  as  at  law  such  a  tender  does 
not  revest  tbe  title  in  tbe  mortgagor.  Blain  v. 
Foster.  88  III.  App.  237. 

Tender  of  the  amount  due  after  default  but 
before  the  mortgagee  takes  possession  of  the  prop- 
crly  discharges  tbe  lien  if  tbe  tender  is  kept  good 
and  the  money  brought  into  court.  Maxwell  v. 
Moore.  95  Ala.  166. 

An  unaccepted  tender  does  not  affect  the  mort- 
gagee's title  unless  it  is  kept  good  by  paying  the 
amount  to  the  clerk  at  the  commencement  of  an 
action  to  recover  tbe  property.  Commercial  Bank 
V.  Crenshaw,  103  Ala.  447. 

Tender  of  the  amount  due  on  a  mortgage  after 
the  law  day  does  not  in  law  reinvest  the  mortgagor 
with  tbe  title  so  as  to  take  away  the  jurisdiction  of 
the  court  to  decree  a  redemption  from  the  mort- 
gage.   Blodgett  V.  Blodgett,  48  Yt.  82. 

Tender  of  the  amount  due  after  the  commence- 
ment of  an  action  of  replevin  is  ineffective,  at  least 
where  the  money  is  not  brought  into  court.  Rob- 
erts V.  White,  146  Mass.  2S6. 

88  L.  R.  A. 


c.  By  whom  made. 

The  lien  of  a  chattel  mortgage  is  dIscbargeA 
by  the  tender  by  a  junior  mortgagee  of  the  anaount 
due.  made  after  tbe  prior  mortgagee  baa  adver* 
tised  the  property  for  sale  before  tbe  debc  wa» 
due.    Hull  V.  Godfrey,  81  Neb.  804. 

The  lien  of  a  chattel  mortgage  is  not  destroyed 
by  a  tender  after  maturity,  as  the  title  is  In  the 
mortgagee.  This  is  especially  so  where  tbe  tender 
Is  made  by  a  purchaser  of  the  property  who  as- 
sumed the  mortgaged  debt,  Noyes  v.  Wjckoff,  dt^ 
Hun,  466. 

An  unconditional  tender  of  the  entire  debt  and 
costs,  made  after  maturity  by  a  purchaser  at  ex- 
ecution sale  of  tbe  mortgaged  properly,  dischargea 
tbe  lien  of  the  mortgage  so  as  to  entitle  him  to 
maintain  replevin  for  the  mortgaged  property, 
where  tbe  tender  is  kept  good.  Qould  v*  Arms^ 
gost,  46  Neb.  D97.  1 

d.  SvJjIUieney, 

L  InamounL 

Tender  of  the  full  amount  of  the  debt  made 
after  a  collusive  sale  by  the  mortgagee  within  the 
five  days  allowed  for  redemption  by  Sanborn  A 
Berryman.  (Wis.)  Anno.  Stat.  §  2816.  refused  by  the 
mortgagee  because  of  the  mortgagor's  ref  uaal  to 
pay  a  separate  and  distinct  debt,  dlscbargea  tbe 
mortgage.  Vreeland  v.  Waddell  (Wis.)  67  N.  W. 
51. 

The  Hen  of  a  mortgage  is  discharged  by  the  ten- 
der to  tbe  aasignee  of  the  amount  for  which  be 
held  it  as  security,  although  the  face  value  of  the 
mortgage  exceeds  tbe  amount  tendered.  Stewart 
V.  Brown.  48  Mich.  883. 

The  lien  of  a  mortgage  containing  an  inaeourlty 
clause  under  which  tbe  mortgagee  seizes  the  prop> 
erty  before  maturity  of  the  debt  is  discharged  by 
the  tender  to  him  of  tbe  principal,  costs,  and  inter- 
est to  date,  without  a  tender  of  the  interest  to  the 
day  of  maturity.   Shattuck  v.  CoJe,  91  Mioh.  580. 

An  unaccepted  tender  after  the  mortgagee  haa 
commenced  a  replevin  suit  must,  in  order  to  dis- 
charge tbe  lien,  be  sufBcient  to  cover  all  costs  as 
well  as  the  debt,  and  he  made  abeolutely  and  un- 
conditionally. Bank  of  Benson  v.  Hove,  45  Minn.  40» 

The  title  to  property  mortgaged  to  secure  sev- 
eral  notes  is  not  revested  in  the  mortgagor  by  an 
unaccepted  tender  of  the  amount  due  on  tbe  first 
note  after  default  in  its  payment.  Halstead  v. 
Swartz,  1  Thomp.  &  a  559. 

8.  Made  on  condUion, 

The  lien  of  a  mortgage  is  not  diacbajoged  by  ten- 
der of  tbe  amount  due  coupled  with  a  oondlUon 
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food  by  payment  into  court,  especially,  as 
ID  Cope  y.  Bryton,  Winst.  L.  pt.  1.  p.  112, 
tie  had  already  said  that  defendant  must  plead 
tender  and  refusal  and  **  always  ready,  and 
pay  the  money  into  court,  and  take  a  rale  on 
the  plaintifiF  to  take  it  or  proceed  further  at 
his  peril.  In  Shields  ▼.  Lozear,  84  K.  J.  L. 
496,  8  Am.  Rep.  256,  it  is  held:  *'But  an 
unaccepted  tender  of  the  mortffage  money, 
made  after  the  day  prescribed  in  the  mort- 
gage, will  not  affect  the  lien  of  the  mort- 
gage on  the  land.  It  is  neither  performance 
of  the  condition  nor  payment  or  satisfaction 
of  the  debt.  Its  only  effect  will  be  to  stop 
the  running  of  interest,  and  to  subject  the 
mortgagee  to  the  costs  of  a  redemption  by  bill 
in  equity."  In  Biuell  y.  Heyward,  96  U. 
S.  580,  24  L.  ed.  678,  it  is  stated  that,  ''to 
haye  the  effect  of  stopping  interest  or  costs, 
a  tender  must  be  kept  good ;  and  It  ceases 
to  baye  that  effect  when  the  money  is  used 
by  the  debtor  for  other  purposes.  **     A  plea 


of  tender  not  accompanied  by  prcfert  in  eurid 
is  bad.  Soper  y.  Jones^  56  Md.  503.  A  ten- 
der after  default  does  not  discbarge  the  lien 
of  a  mortgage,  although  sufUcient  in  amount. 
When  a  tender  is  made  after  the  day,  it  should 
be  kept  good.  Grain  y.  McOoon,  86  111.  431, 
29  Am.  Rep.  87,  18  Am.  L.  Reg.  N.  S.  178, 
note ;  Merritt  v.  Lambert,  7  Paige,  344  ;  May- 
nard  y.  Hunt,  5  Pick.  240 ;  MatthewB  y.  Lind- 
tay,  20  Fla.  978.  A  tender,  to  prevent  the 
running  of  interest,  must  be  continuing. 
Using  the  money  after  refusal  by  the  credit- 
ors to  receive  it  destroys  this  attribute  of  a 
legal  tender.  Gray  v.  Angier^  62  Ga.  596. 
In  tender,  where  the  money  is  brought  into 
court,  and  deposited  and  left  with  the  plain- 
tiff, he  is  entitled  to  cost  only.  Sfiiver  y. 
Johnston,  62  Ala.  87.  A  tender  of  payment, 
to  be  effectual,  must  be  kept  good,  and  be 
ready  at  any  time.  To  get  the  benefit  of  a 
tender,  the  money  must  l^  placed  in  the  cus- 
tody of  the  court,  so  that  it  may  be  awarded 


that  it  shall  discharffe  the  mortgage.  Noyes  y 
Wyckoff,  U4  N.  Y.  204. 

Tender  of  the  amount  actually  due  on  notes  se- 
cured by  a  mortgage,  coupled  with  a  demand  for 
the  surrender  of  the  notes,  does  not  discbarge  the 
lien  of  Che  mortgage,  where  the  holder  claims  in 
MOo6  fslth  that  a  irreater  amount  Is  due.  Moore  v. 
Noiman,  SB  Minn.  88, 18  L.  B.  A.  860. 

The  lien  of  a  mortmige  is  not  discharged  by  a 
teodar  of  the  amount  due  thereon  by  a  junior 
moMpagee  accompanied  with  a  demand  for  an  ai^ 
-sigmneDt  of  the  mortgage  aod  of  notes  Icdorsed 
by  the  bolder  of  such  mortgage,  to  which  the 
Junior  mortgagee  has  no  legal  claim.  Bchmittdicl 
V.  Moore,  101  Mioh.  600. 

8.  Otherinstaneea, 

An  unaccepted  written  offer  to  pay  the  amount 
-of  a  chattel  mortgage  dlsohargea  the  lien,  fiartel 
V.  Lope,  6  Or.  82L 

e.  Equivalent  of  tender* 

The  lien  of  a  chattel  mortgage  is  discharged  by 
the  mortgagor*8  agent  presenting  himself  at  the 
mortgagee^  place  of  business  ready  and  able  to 
pay  the  money,  and  making  Inown  his  intention  to 
do  so,  although  the  mortgagee  prevents  an  actual 
tender  by  withdrawing  from  hia  presence,  under 
Mass.  Btat.  1988,  chap.  888,  making  a  chattel  mort- 
gage dischargeable  on  payment  or  tender  of  the 
principal  sum.  with  Interest  at  a  specified  rate,  and 
the  actual  expenses  of  making  the  loan.  Scbayer 
T.  Com.  Loan  Co.  168  Mass.  9U. 

f.  Remedy  of  the  mortoaQor, 

A  purchaser  of  mortgaged  property  is  entitled 
to  an  injunction  restraining  the  mortgagee  from 
foreclosing  the  mortgage  to  enable  the  former  to 
test  the  existence  of  the  mortgage  Hen,  where  he 
claima  that  it  has  been  discharged  by  a  tender  of 
the  amount  due,  and  the  evidence  is  conflicting  as 
to  whether  or  not  the  tender  was  unconditional. 
Daugherty  v.  Byles,  41  Mich.  <KL 

nr.  Pledffe.  J 

Tender  of  the  amount  of  the  debt,  or  a  refusal  by 
the  pledgee  to  state  facts  sufficient  to  enable  the 
pledgvor  to  determine  and  tender  the  amount  due, 
discharges  the  lien.    BatcUiT  y.  Vance,  2  Mill,  Const. 

Tender  after  maturity  extinguishes  the  lien  so  as 
to  entitle  the  pledgeor  to  recover  the  pledge  with- 
out  keeping  the  tender  good.  Mitchell  v.  Roberts, 
17  Fed.  Bep.  77<1 
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The  lien  of  a  pledgee  is  lost  and  he  t>ecome8  liable 
for  conversion  by  retaining  possession  of  the 
pledged  property  after  a  tender  by  the  pledgeor  of 
the  full  amount  due  and  costs  subsequent  to  the 
commencement  of  an  action  on  the  note  secured, 
although  the  money  is  not  paid  into  court.  Cass  v. 
Higenbotam.  100  N.  Y.  248 

Tender  of  the  amount  due  and  its  refusal  extin- 
guishes the  Hen  of  the  pledgee  without  bringing 
the  money  into  court,  although  the  pledgeor  at  the 
time  of  making  the  tender  demanded  a  delivery  of 
the  pledged  property.  Loughborough  v.  McNevin, 
74  Cal.  250. 

Tender  of  the  amount  for  which  a  note  is  pledged 
revests  the  title  in  the  owner  so  as  to  enable  him  to 
maintain  an  action  for  its  recovery.  Applecon  v. 
DonaldRon.  3  Pa.  381. 

Tender  after  default  which  Is  unjustifl<ibly  re- 
fused releases  a  pledged  note  and  mortgage  in  fa- 
vor of  one  who  acquired  rights  therein  after  It  was 
pledged,  even  though  the  pledgeor  does  not  keep 
the  fender  good.  Norton  v.  Baxter,  41  Minn.  146,  4 
Ij.  R.  a.  306. 

Tender  of  the  amount  for  which  property  is 
pawned  to  the  executrix  of  the  pawnee  revests  the 
title  in  the  pawnor  so  as  to  enable  him  to  maintain 
trover  againiit  one  to  whom  it  had  been  deUvered 
with  the  pawnee^s  assent.  BatcUff  v.  Da  vies,  Cro. 
Jao.  244. 

Refusal  of  a  tender  of  the  amount  actually  due 
on  the  ground  that  a  greater  amount  is  due  dis- 
charges the  Hen  of  the  pledgee  so  as  to  entitle  the 
pledgeor  to  maintain  trover  for  the  recovery  of  the 
pledge.  BaU  v.  Stanley,  5  Yerg.  190, 26  Am.  Deo. 
288. 

Although  a  pledgeor  may  treat  an  unaccepted 
tender  of  the  amount  due  as  a  discharge  of  the 
Hen  he  waives  such  right  by  bringing  an  action  for 
money  had  and  received  against  the  pledgee  after 
the  latter  had  sold  the  pledged  property.  Hancock 
y.  Franklin  Ins.  Co.  114  Mass.  166. 

Tender  of  the  amount  due  long  after  maturity, 
although  refused  at  the  time  by  the  pledgee,  does 
not  discharge  the  Hen  so  as  to  amount  to  a  conver- 
sion where  he  retracts  his  refusal  later  on  the  same 
day  and  otters  to  restore  the  pledge  if  certain  Items 
omitted  by  the  pledgeor  to  which  the  pledgee  Is  en- 
titled are  included  in  the  tender.  McCalla  v. 
Clark.  66  Ga.  68. 

In  Chilton  v.  Carrlngton,  16  C.  B.  06, 8  C.  L.  Rep. 
138, 24  L.  J.  C.  P.  10, 1  Jur.  N.  8.  89,  it  was  held  that 
one  who  had  deposited  a  lease  as  security  for  a 
debt  was  entitled  to  maintain  detinue  for  its  re- 
covery after  tender  of  the  amount  doe,  and  that  a 
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to  the  parCY  to  whom  it  rightfully  belongs. 
Frank  v.  Piekans,  69  Ala.  869.  The  general 
rule  is  that  in  a  plea  of  tender  it  must  be  ac- 
companied with  an  averment  that  the  defend- 
ant was  and  Still  is  ready  to  pay  it,  and  that 
the  money  is  produced  in  court.  2  Greenl. 
Et.  pt.  ii  639.  The  payment  of  money  into 
court  is  an  admission  of  indebtedness  to  the 
amount  paid  in,  and,  whatever  may  be  the  re- 
sult of  the  trial,  the  money  belongs  to  the 
plaintiff,  and  the  party  paying  it  in  loses 
all  right  to  it.  25  Am.  &  £ng.  £nc.  Law,  p. 
948.  It  is  seldom  that  a  case  of  absolute  re- 
fusal after  tender  is  made  out,  for  it  is  gen- 
erally attended  with  circumstances  that  ex- 
plain the  refusal. 

Upon  the  weight  of  current  authorities,  and 
upon  general  reason  in  sr  and  a  due  regard  for 
fair  dealing,  we  are  o!  opinion  that  the  de- 
fendants' plea  of  tender  was  not  available, 
except  to  stop  interest  and  save  them  costs 
after  the  tender,  which  was  accorded  to  them 
at  the  trial.  To  decide  otherwise  might  be 
to  let  the  defendants  keep  their  money,  dis- 
charcre  the  security,  and  the  plaintiff  get 
nothing  from  any  quarter.  This  would  be 
monstrous.  The  law  contemplates  tlie  pay- 
ment of  just  debts.  We  see  no  error  in  the 
Judgment  below. 

AfflrmecL 

Clark,  J.,  dissenting: 

The  defendants,  whose  land  was  advertised 
for  sale  under  a  mortgage,  tendered  the  cred- 
itor's attorney  **all  that  was  due  and  all 
costs."  The  attorney  refused  to  take  this, 
unless  the  mortgagor  would  in  addition  pay 
his  fee.  This  not  being  done,  he  sold  the 
land ;  the  plaintiff  bought,  and  brings  this 
action  for  ejectment.  The  question  presented 
is  whether  this  tender  discharged  the  lien, 
not  the  debt:  for,  if  it  did  not  discharge  the 
mortgage,  a  purchaser  at  a  sale  thus  made 
under  it  would  acquire  a  good  title,  and  mort- 
gagors in  such  cases  would  be  at  the  mercy 
of  the  exactions  of  the  creditor  or  his  coun- 
sel .     This  not  only  woul  d  subject  mortgagors 


to  a  liability  to  be  thus  squeezed  rather  tlian 
bear  the  annoyance  and  additional  cost  of  a 
sale  under  the  mortgage  with  payment  of  the 
commission  to  the  trustee  for  selling,^-of  it- 
self often  a  considerable  burden,— but  fre- 
quently the  exaction  would  be  submitted  to. 
rather  than  lose  the  opportunity  of  a  private 
sale  to  a  partv  who  misht  buy  the  land  if 
disencumberea.    If  a  tender  by  the  mortgagor 
of  the  full  amount  due  will  not  dischaxj^e  the 
lien,  but  the  acceptance  thereof  by  the  mort- 
gagee is  necessary  to  have  that  effect,    tbea 
the  mortgagee,  bj  declining  to  receive  the 
payment,  can  (as  in  this  case)  add  to  the  lien. 
by  his  own  wrongful  act,  the  costs  of  the  sale 
and  the  commission  for  selling,  unless  he  i» 
minded  to  waive  an  actual  sale  by  receiving 
payment  of  the  sum  the  commissions  woulii 
amount  to  in  addition  to  the  sum  justly  due. 
As  the  parlies  can  stipulate  for  the  rate  of 
commission  for  selling,  this  would  simply 
repeal  the  usury  law,   and  ffive    the  mort- 
gagee a  safe  and  sure  mode  6i  collecting  his 
illegal  rate  of  interest. 

It  is  true  that  in  the  present  case  the  pur- 
chaser at  the  sale  was  the  holder  of  the  mort- 
gage,  and,  recognizing  that  he  could  not  re- 
cover in  ejectment  under  a  purchaser  at  a  sale 
made  under  these  circumstances,  he  changed 
front  on  the  trial,  and  asked  for  a  decree  of 
foreclosure,  instead  of  a  judgment  for  posses- 
sion.   But  the  principle  involved  is  the  same, 
and  the  single  question  presented  is  whether 
a  tender  of  the  full  amount  due  on  the  mort- 
gage, with  all  costs,  is  a  discharge  of  the 
lien.     The  hardship  which  would  result  from 
holding  that  it  would  not  is  such  as  must  be 
apparent  to  a  court  of  equity  which  looks  to 
all  possibilities  of  oppression.    There  are  no 
direct  precedents  in  this  state,  but  the  over- 
whelming weight  of  authority  elsewhere  is 
that  such  tender  in  full  would  discharge  the 
lien,  leaving,  of  course,  the  debt  still  valid. 
The  carefully  written  American  &  English 
Encyclopedia,  which  puts  into  its  text  the 
prevailing  and   better  doctrine,  citing   the 
minority  decisions  in  the  note,  thus  states 


lien  could  not  be  claimed  thereon  for  anotber 
amount  due,  but  the  jodfrment  baviotr  been  re- 
veraed  on  other  grounds  the  pledgee  was  subse- 
quently permitted  in  the  same  case,  16  C.  B.  X08, 24 
L.  J.  C.  P.  153,  to  set  up  a  plea  that  the  lease  was  de- 
posited with  him  by  way  of  equitable  mortgage, 
and  that  he  bad  subsequently  offered  to  deliver  the 
deed  upon  payment  of  the  debt. 

And  in  Bank  of  New  South  Wales  v.  0*Connor, 
L.  R.  14  App.  OsA.  278,  it  was  held  that  a  tender 
properly  made  and  improperly  rejected  would  not 
entitle  one  to  recover  in  detinue  title  deeds  of 
which  he  had  made  an  equitable  deposit. 

IV.  Conelu8ion$. 

The  rule  in  regard  both  to  real  estate  and  ebattel 
mortgHses  in  case  of  a  tender  at  maturity  so  far  as 
cas68  have  been  decided  seems  to  hold  that  the  lien 
of  the  mortgafte  Is  thereby  discharged  whether  the 
tender  is  kept  good  or  not. 

In  case  of  a  tender  after  maturity  the  rule  In  re- 
gard to  real-estafe  mortrares  differs  in  the  differ- 
ent states.  In  Indiana,  Michioran.  New  York,  and 
South  Carolina  a  proper  tender  after  maturity  dis- 
charges the  lien  without  keeping  it  good.  In  Ala- 
bama, Arkansas.  Florida.  Illinois,  New  Hampshire, 
and  Vermont  the  tender  must  be  kept  good  and 
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the  money  broug^ht  into  court  to  dischanre  th» 
Hen.  and  in  Dilifomia,  Maine.  Massachusetts,  Mis- 
souri, New  Jersey,  and  Vermont  an  unaccepted 
tender  does  not  discharge  the  lien. 

In  all  the  states  the  tender  must  be  abeolure 
and  unconditional  and  the  mortgagee  must  b» 
given  a  reasonable  time  to  compute  the  amount 
due  in  order  to  discharge  the  lien,  and  if  he  re- 
fuses the  tender  in  good  faith,  even  though  th» 
tender  is  sufficient  the  lien  will  not  be  dischnrged. 

If  the  tender  is  made  after  commencement  of 
foreclosure  proceedings  costs  must  be  iaciuded  ia 
the  tender. 

In  the  case  of  chattel  mortgages  the  rule  as  to 
tender  after  maturity  differs  in  some  states,  nota- 
bly New  Fork,  from  the  rule  in  case  of  real-estate 
mortgages. 

In  Oregon,  Minnesota,  Massachusetts,  Michicran. 
and  Wisconsin  a  proper  tender  discharges  the  lien. 
In  Alabama,  Nebraska,  Illinois,  and  Missouri  the 
tender  must  be  kept  good  to  effect,  a  dischnrxe. 
and  in  New  York  and  Vermont  an  unaccepted  ten- 
der will  not  discharge  the  lien. 

In  case  of  a  pledge  the  rule  seems  to  be  almost 
universal  that  an  unaccepted  tender  of  the  amount 
due,  ev^n  though  made  after  maturity  of  the  dct>t 
and  not  kept  good,  discharges  the  lien.    J.  H.  U. 
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the  generallj  accepted  doctrine :    "A  tender 
of  the  full  amount  of  a  debt  secured  by  a 
mortgai^  or  pledge  discharges  the  lien  of  the 
mortgage  or  pledge.    According  to  the  cur- 
rent of  authority  the  lien  Is  extinguished, 
though  the  tender  is  not  made  until  after  de- 
fault.    It  is  not  necessary,  in  order  to  effect 
a  release,  that  the  tender  should  be  kept  good, 
or  that  the  money  should  be  paid  into  court." 
25  Am.    &   Eng.   Enc.    Law,  pp.    927,   929. 
This  is  sustain^  in  the  notes  by  citation  of 
a  great  number  of  authorities,  especially  from 
courts  of  such  standing  as  those  of  New' York. 
Michigan,     Wisconsin,    Massachusetts,    and 
others,  citing  also  the  very  few  decisions  to 
the  contrary.     To  the  same  purport  is  ^  898, 
lJone8,Mortg.  5th  ed.  whicl)  savs,  citing  au- 
thorities :     **  The  rule  in  several  states,  how- 
ever, ia  that  a  tender  of  the  amount  due  on  a 
mortgage  after  the  day  fixed  for  payment  is 
a  discharge  of  the  lien  Just  as  much  as  pay- 
ment is,  and  in  the  same  way  that  a  tender 
at  common  law,  made  upon  the  day  named 
in  the  condition,  has  this  effect.     The  lien 
of  the  mortgage  is  thereby  tpw/oc^  discharg- 
ed, and  the  holder  of  the  mortgage  can  only 
look  to  the  personal  responsibility  of  the  per- 
son liable  for  the  mortgage  debt.     To  have 
this  effect,    it  is  not   even   necessary  that 
the  money  should  be  brought  into  court,  or 
that  it  should  be  shown  that  the  tender  has 
ever  since  been  kept  good."    It  is  not  neces- 
sary here  to  cite  the  authorities  which  are 
there  quoted  to  sustain  the  text,  but  in  Kort- 
Tight  v.  Cktdv,  21  N.  Y.  343.  78  Am.  Dec. 
145,  will  be  found  an  unusally  able  and  full 
opinion  showing  that  this  was  the  doctrine 
of  the  common  law,  and  that  it  is  fully  sus- 
tained by  authority  and  reason.     Not  only  is 
ibis  doctrine  supported   by  the   weight  of 
precedent  and  considerations  of  equity  and 
public  policy,  bat  it  is  the  actual  contract 
between  the  parties.    This,  in  the  usual  form, 
provides :    **  If  the  said  amount  shall  be  paid , 
then  this  mortgage  shall  be  null  and  void ; 
otherwise,  it  shall  remain  in  full  force  and 
effect.*    When  the  mortgagor  as  in  this  case 


tenders  the  *'full  amount  due  with  all  costs,* 
he  has  in  equity  done  all  that  he  can  do,  and 
the  mortgage  lien  becomes  null  and  void  by 
the  terms  of  the  contract.  By  its  very  con- 
dition this  is  so.  It  is  otherwise  as  to  the 
debt  itself.  There  is  no  condition  as  to  that. 
That  is  absolutely  due,  and  remains  due  till 
the  money  is  accepted.  The  tender  can  only, 
at  most,  stop  the  running  of  the  interest. 
There  is  no  hardship  in  this,  as  there  would 
be  in  continuing  in  lorce  a  mortgage  or  other 
lien  after  tender  made,  with  the  effect  of 
hampering  any  other  disposition  of  the  prop- 
erty or  forcing  the  mortgagor  to  pay  the  com- 
mission and  cost  of  a  sale  to  prevent  the  prop- 
erty going  into  the  hands  of  a  purchaser  who 
would  acquire  a  good  title  at  such  sale  if  the 
tender  does  not  discharge  the  lien.  Of  course, 
ingenious  reasons  can  be  given  by  counsel, 
based  upon  subtle  distinctions,  to  the  con- 
trary, and  some  decisions  can  be  found  also  to 
sustain  that  view  ;  but  when  every  cent  due, 
principal  and  interest  and  costs,  is  tendered 
the  mortgagee,  he  ought  not  in  good  con- 
science to  be  allowed,  against  the  very  terms 
of  his  contract,  to' maintain  his  lien,  never- 
theless, in  full  force,  with  the  opportunity 
this  gives  of  exacting  (as  was  demanded  in 
this  case)  additional  sums  to  buy  that  release 
which  he  is  entitled  to  have  upon  tender  of 
the  full  amount  due. 

So  much  of  the  judgment  as  adjudges  re- 
covery against  the  debtor  for  the  principal 
money,  with  interest  and  costs  up  to  the  time 
of  the  tender,  should  be  affirmed.  Neither 
party  excepted  to  this.  But  so  much  of  the 
judgment  as  directed  a  foreclosure  and  sale, 
notwithstanding  the  full  tender  made,  should 
be  reversed.  By  such  tender  the  condition  of 
the  mortgage  was  fulfilled  as  fully  as  the 
mortgagor  was  permitted  bv  the  mortgagee 
to  do  so,  and  the  lien  was  discharged  by  the 
terms  of  the  mortgage. 

Mont^meryi  J.,  concurs  in  the  dissent- 
ing opinion. 
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A.  lifb  tenant  Is  not  required  to  nee  the 
proceeds  of  insurance  obtained  by  him 

on  a  total  loss  of  buildings  insured  in  his  own 
interest  for  their  full  value.  Id  rebulldlnflr  on  the 
premises,  and  cannot  be  held  accouDtable  to 
the  remalDdermeD  for  suoh  money,  even  if  it 
amouDts  to  more  than  the  value  of  tbe  life  ten- 
ut'B  interest. 


(May  25,  18C6.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Supreme  Judicial  Court  for  Suffolk 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  a  share  of  the  fund  which 
defendant  had  obtained  as  insurance  upon  a 
burnt  buildini;.     Affirmed. 

The  facts  are  slated  in  the  opinion. 

Me89r».  Harrison  Dunham  and  Timothy 
J.  Donohue*  for  appellant: 

A  qualified  owner,  having  possession  of  the 
property,  who  insures  the  property  in  his  own 


IfOTi.— On  the  question  how  far  the  proceeds  of 
htturanoe  are  affected  by  an  exemption  of  the 
property  insured,  see  noi€  to  Wylie  v.  Grundysen 
(Minn.)  1»  L.  K,  A.  84. 
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As  to  tbe  riffbt  of  a  mortfniiree  to  tbe  benefit  of 
insurance  taken  in  the  name  of  a  mortgragor,  see 
noU  to  Chipman  v.  Carroll  (Kan.)  25  L.  B.  A.  306. 
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Dame,  has  a  right  to  recover  the  whole  loss 
beyond  his  qualified  ownership  in  his  own 
name,  and  holds  as  trustee  for  the  other  owner 
the  balance  beyond  the  value  of  his  qualified 
ownership. 

De  Forest  v.  Fulton  F.  Ins.  Co.  1  Hall,  84, 
p.  116;  Waters  ▼.  Monarch  F,  A  L.  Assur,  Co. 
5  El.  &  Bl.  870;  Firmer  v.  Fair  Haven  Ins. 
Co.  5  Met.  192,  38  Am.  Dec.  897;  Brewster  ▼. 
Warner,  136  Mass.  57.  49  Am.  Rep.  5. 

Eilher  party  may  insure  his  ownership,  but 
also,  the  party  having;  possession  may  insure 
the  entirety  of  interest,  without  notifying  tbe 
remaindermen. 

Welsh  V.  London  Assur.  Corp.  151  Pa.  607 
(1892);  IJaxall  r.  Shippen,  10  Leigh,  536.  84 
Am.  Dec.  745;  Qraham  v.  Roberts,  8  Ired.  Eq. 
99;  Brough  v.  Biggins,  2  Gratt.  408;  Glylmrn 
V.  Reynolds.  31  S.  C.  91  (1885);  JVorrisy.  Bar- 
riwn,  2  Madd.  268;  Parry  ▼.  Ashley,  8  Sim. 
D7. 

Messrs.  L,  S«  Dabney  and  R,  D,  Weston- 
Smith,  for  appellee: 

In  I  be  ab.'^ence  of  a  clear  allegation  to  the 
-effect  that,  tbe  defendant  in  fact  received  a 
sum  which  was  larger  thdn  the  value  of  her 
life  estate,  this  case  would  seem  to  be  governed 
by- 

Reitenhach  v.  Johnson,  129  Mass.  816;  Mar- 
tineau  v.  Kitching,  L  R.  7  Q.  B.  436;  Still- 
well  V.  Staples,  19  N.  Y.  401;  Lerow  v.  Wil- 
marth,  9  Allen,  3&2. 

The  defendant  has  a  rt^ht  to  insure  the 
bouse  for  its  full  value.  It  was  property  by 
the  destruction  of  which  she  might  have  suf- 
f erred  a  loss  far  greater  even  than  the  whole 
value  of  tbe  house. 

Pub.  But.  chap.  179,  ?^  1,  8;  Eastern  R. 
Co.  V.  Relief  F.  Ins.  Co.  98  Mass.  420;  King 
V.  State  Mut.  F.  Ins.  Co.  7  Cush.  1;  Svffolk  F. 
Ins.  Co.  V.  Bn/den,  9  Allen,  123;  Leroio  v.  Wil- 
marth,  supra;  Wilson  v.  Hill,  3  Met  66:  Boston 
iS>  8.  lee  Co.  v.  Royal  Ins.  Co.  12  Allen.  881, 
■90  Am.  Dec.  151;  International  Trust  Co.  v. 
Bonrdman,  149  Mass.  158. 

But  even  if  the  defendant  had  had  no  insur- 
able interest  in  the  dwelling  house  beyond  (he 
value  of  her  life  estate,  and  even  if  the  plaintiff 
bad  alleged  that  tbe  $1,200  which  the  defend- 
ant received  on  her  policy  in  fact  exceeded 
the  value  of  her  life  esta'e,  the  plaintiff  would 
have  no  claim  whatever  on  the  money. 

A  contract  of  insurance  is  a  personal  con- 
tract wbich  inures  to  tbe  benefit  of  the  person 
10  whom  the  contract  is  made  and  by  whom 
the  premiums  are  paid. 

Leroio  v.  Wilmarth,  Wilson  v.  Hill,  and  King 
V.  State  Mut,  F.  Ins.  Co.  suvra;  Tx>omis  v. 
Eagle  Life  d  H.  Ins.  Co.  6  Gray,  396:  Suffolk 
F.  Ins.  Go,  V.  Boyden,  and  I^eroio  v.  Wilmarth, 
supra;  HaUy  v.  Manvfacturers*  F.  dk  M,  Ins. 
Co.  120  Mass.  292;  International  Trust  Co.  v. 
Boardman.  supra;  Burlingnme  v.  Goodspeed, 
153  Msss.  24,  10  L.  R.  A.  495;  Lvnch  v.  Dal- 
sell,  4  Bro.  P.  C  431;  Grant  v.  Hill,  4  Taunt. 
380;  Warwicker  v.  Bretnall,  L.  R.  23  Ch. 
Div.  188;  Mildmay  v.  Folgham,  3  Ves  Jr.  471; 
1  Hovend.  Supp.  305;  l/axall  v.  Shippen,  1() 
Leigh,  538,  34  Am.  Dec.  745;  Rook  v.  Worth, 
1  Ves.  Sr.  4fi0;  Columbia  Ins  Co.  v.  fjiwrenee, 
35  U  8.  10  Pet.  507.  9  L.  ed.  512;  Quarles  v. 
Clayton,  87  Tenn.  308,  8  L.  R.  A.  170;  Ellis, 
Ins.  chap.  8,  pp.  81  et  seq./  Brough  v.  Big- 
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gins,  2  Gratt.  408;  Graham  v.  Roberts,  8  Ired« 
Eq.  99;  Norris  v.  Harrison,  2  Madd.  268;  D*- 
Forest  V.  Fulton  F.  Ins.  Co.  1  Hall,  84;  Brew- 
ster  V.  Warner,  136  Mass.  67. 

In  the  case  at  bar  there  is  notblni;  to  show 
that  the  defendant  intended  to  make  tbe  plain- 
tiff a  present  of  the  insurance;  there  was  do 
agreement  to  insure;  there  was  no  duty  or 
obligation  to  insure. 

Almy  V.  Crapo,  100  Mass.  218;  Kearney  v. 
Kearney.  17  N.  J.  Eq.  59;  Phillips  v.  Silrester. 
L.  R  8  Ch.  173;  Glybum  v.  Reynolds,  31  S. 
C.  91 ;  Castellain  v.  Preston,  L.  R  11  Q.  B. 
Div.  380. 

Tbe  plaintiff  cannot  ask  the  court  to  give 
her  the  benefit  of  the  defendant's  insurance 
policy  without  paying,  or  offering  to  pay,  her 
proportion  of  the  premiums. 

Suffolk  F.  Ins.  Co.  v.  Boyden,  9  Allen,  123. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  as  life  tenant,  had  an  insur- 
able interest  in  the  property ;  and  although 
it  is  alleged  in  the  bill  that  she  renewed  the 
insurance  on  the  building  in  her  own  name 
^as  an  entirety  of  estate,  without  qualifica- 
tion, ...  for  the  sum  of  $1,200"  and 
that  that  sum  was  paid  to  her  as  the  full  value 
of  the  dwelling  house,  without  any  deduction 
by  reason  of  the  plaintiff's  ownership  in  fee, 
it  is  not  alleged  that  the  sum  so  paid  exceeded 
the  value  of  the  defendant's  interest, or  what 
the  value  of  the  defendant's  interest  was.  If 
the  amount  received  bv  the  defendant  did  not 
exceed  the  value  of  her  interest,  then  it  is 
clear  that  the  plaintiff  has  no  risht  in  equity 
to  any  portion  of  it.  Reitenbach  v.  Johnson, 
129  Mass.  316 ;  Martineau  v.  KiieJiing,  L.  R 
•  7  Q.  B,  486 :  StillweU  v.  Staples,  19  N.  Y.  401. 
But  if  we  assume  that  the  sum  paid  repre- 
sents the  total  value  of  the  dwelling  house, 
and  exceeds  the  value  of  the  defendant's  in- 
terest, and  that  the  bill  finally  alleges  this, 
still  we  do  not  think  that  the  plaintiff  is  en- 
titled to  recover.  A  tenant  for  life  is  liable 
for  any  unauthorized  act  which  tends  to  the 
injury  of  the  inheritance ;  in  other  words,  for 
voluntary  waste.  IIow  far  and  under  what 
circumstances  he  is  liable  for  what  is  termed 
"permissive  waste**  is  not  altogether  clear, 
and  we  need  not  consider.  720  Cartwrighi 
{Avis  V.  Newman)  L.  R.  41  Ch.  Div.  583; 
licake,  Land,  92;  Pollock,  Torts,  2^5.  2S8 ; 
Taylor,  Land.  &  T.  7th  ed.  §  688;  Kerr,  Ini. 
252.  We  have  been  referred  to  no  case  in 
which  it  has  been  decided  that  the  neglect 
of  the  life  tenant  to  insure  is  to  be  regarded 
as  in  the  nature  of  voluntary  or  permissive 
waste,  though  it  has  been  held  that  the  fail- 
ure to  pay  taxes  is  (Stetson  v.  Day,  51  Me. 
434)  ;  but  that,  manifestly,  stands  upon  dif- 
ferent ground.  It  is  plain  that  the  plaintiff 
is  not  entitled  to  recover  unless  she  has  some 
claim  upon  the  funds  in  the  hands  of  the  de- 
fendant.' 

In  the  absence  of  anything  that  requires  it 
in  the  instrument  creating  the  estate,  or  of 
any  agreement  to  that  effect  on  the  part  of  the 
life  tenant,  we  think  that  the  life  tenant  is 
not  bound  to  keep  the  premises  insured  for 
the  benefit  of  the  remainderman.  Eadti  can 
insure  his  own  interest,  but,  in  the  absence 
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•of  any  stipulation  or  agreement,  neither  has 
anr  claim  upon  the  proceeds  of  the  other's 
policy,  any  more  than  in  the  case  of  mort- 
l^gor  and  mortgagee,  or  lessor  and  lessee,  or 
Tendor  and  vendee.  BurlingaiMV.  Goodspeed, 
153  Mass.  24,  10  L.  R.  A.  49^ ;  Intemalional 
TruH  Co,  ▼.  Boardman,  149  Mass.  158;  8uf- 
Jolk  F.  Ins.  Go.  T.  Boyden,  9  Allen,  128;  War- 
wicker  ▼.  BretnaU,  L  R.  28  Ch.  Div.  188; 
Jjeeds  ▼.  Cfuetham,  1  81  m.  146;  Bayner  v. 
Preston,  L.  R.  18  Ch.  DIt.  1 ;  Kearney  ▼. 
Kearney,  17  N.  J.  Eq.  69,  71.  The  contract 
'Of  insurance  is  a  personal  contract,  and  inures 
to  the  benefit  of  the  party  with  whom  it  is 
made,  and  by  whom  the  premiums  are  paid. 
It  is  a  contract  of  indemnity  against  loss. 
The  sum  paid  *'is  in  no  proper  or  just  sense 
the  proceeds  of  the  property."  Lerow  t.  Wil- 
marth,  9  Allen,  882,  885 ;  Suffolk  F.  Ins.  Co. 
T.  Rn/dsn,  Id.  128 ;  Wilson  ▼.  HiU,  8  Met. 
M ;  King  v.  Slate  Mut.  F.  Ins.  Co.  7  Cush. 
1 ;  Columbia  Ins.  Co,  v.  Latorenee,  85  U.  S. 
10  Pet.  607,  612,  9  L.  ed.  512,  614. 

It  is  not  averred,  and  does  not  appear,  that 
the  defendant  intended  to  make  a  present  of 
the  proceeds  of  the  policy  to  the  plaintiff,  or 
was  insuring  for  her  benefit.     Whether  the 
amount  of  indemnity  received  by  the  defend- 
ant for  her  loss  was  more  or  less  than  the  value 
of  her  interest  cannot  affect  the  plaintiff ;  nor 
'Can  the  defendant  be  converted  into  a  trustee 
for  the  plaintiff  by  the  mfere  fact  that  the 
amount  which  she  received  was  equal  to  the 
full  value  of  the  house.    It  was  paid  to  and 
received  by  her  as  indemnity  for  the  loss 
wliich  slie  tiad  sustained,  and,  as  already  ob- 
served, does  not  stand  in  the  place  of  the  prop- 
•eriv  insured.     In    Welsh  y.    London   Assur. 
Corp.  151  Pa.  607,  617,  relied  on  by  the  plain- 
tiff,  there  was  evidence  that  the  life  tenant 
Intended  to  insure  for  the  benefit  of  herself  and 
the  remainderman.     The  plaintiff  argues  that 
sound  public  policy  requires  that  money  re- 
ceived by  a  life  tenant  on  a  total  loss  by  fire 
should  be  used  in  rebuilding,  or  should  go 
to  the  remainderman,  reserving  the  interest 
to  the  life  tenant  tor  life.     This  ar^rument 
proceeds  on  the  assumption  that  the  proceeds 
of  the  insurance  talse  the  place  of  the  prop- 
■erty  insured, — a  view  which,  as  we  have  seen, 
is  contrary  to  our  own  and  other  decisions. 
If  the  contract  of  in<)urance  is  one  of  indem- 
nity to  the  insured  for  the  loss  sustained  by 
him,  it  is  difficult  to  see  how  a  sound  public 
policy  could  be  subserved  by  holding  that  he 
shall  use  what  belongs  to  him  for  the  benefit 
of  someone  else. 

We  think  that  ths  decree  dismissing  the  bill, 
mth  costs,  s7iould  be  affirmed;  and  it  is  so  or- 
dered. 


Alpheus  H.  HARDY  et  al. 

V. 

LANCASHIRE  INSn RANGE  COMPANY, 

Appt, 

i Mass. ) 

1*  The  righto  of  mortg^afl^ees  nnder  a 


poliej  pajableto  them  mi  their  lBter> 
est  inay  appear*  and  providing  that  they 
shall  not  be  affected  by  any  act  of  the  mortga^r 
to  which  they  do  not  consent,  are  not  affected  by 
additional  inauranoe  taJien  t>y  him  without  their 
knowledge,  although  the  policy  provides  that  in 
the  e?ent  of  other  insuranoe  ^*ihe  inaared**  oan 
recover  only  pro  rata,  and  a  rider  to  the  polioy 
permits  other  insurance,  making  a  similar  pro- 
vlson  as  to  pro  rata  liability,  ^'whether  such 
other  insurance  applies  in  the  same  manner  or 
not,**  as  the  other  iosuninoe  in  such  a  case  affects 
only  the  insured,  and  not  the  mortgagees. 

8«  Interest  Is  reeoverable  on  insoranoe 

after  it  has  become  payable  according  to  the  pol- 
icy, when  the  only  dispute  is  whether  the  insurer 
is  liable  for  the  whole  loss  or  a  proportionate 
part  of  It. 

(May  28, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Suffolk  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  to  plain- 
tiffs under  a  mortgage  slip  on  a  policy  of  flre 
ioAuranoe.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  D.  Bryant,  for  appellant: 

There  being  no  evidence  in  the  case  of  any 
demand,  before  the  suit,  for  payment  of  any 
loss  under  the  policy,  interest  on  whichever 
amount  may  be  found  due  can  only  run  from 
the  date  of  the  writ 

Oriental  Bank  v.  7¥emont  Ins.  Co.  4  Met.  1; 
Bank  of  Brighton  v.  Smith,  12  Allen.  248; 
Hvtchinson  y.  Lirerpool  A  L.  db  Q.  Ins.  Co. 
158  Mass.  148,  10  L.  R.  A.  558;  Biggins  v. 
Sargent.  2  Barn.  A  0.  848;  Bain  y.  Case,  8 
Car.  &  P.  496. 

Wherever  there  is  repugnance,  the  written 
part  or  slip  controls  the  standard  form.  The 
slip  is  attached  for  the  express  purpose  of  "ad- 
ding to  or  modifying  the  provisions  contained 
in  the  standard  form."  It  is  the  later  and 
particular  expression  of  the  intent  of  the  par- 
ties. 

1  May,  Ins.  §  177,  p.  830;  1  Wood,  Ins.  §  68. 
p.  140:  I^ichards,  Ins.  §43,  p.  61;  Kimball  y. 
Howard  F.  Ins.  Co.  8  Gray,  83;  Whitmarsh  v. 
Conway  F.  Ins.  Co.  16  Gray,  859, 77  Am  Dec. 
414;  Blarkstonev.  Alemannia  F.  Ins.  Co.  56 
N.  Y.  104:  Chadsqt  v.  Ovion,  97  N.  T.  388; 
Coster  V.  Phcenix  Ins.  Co.  2  Wash.  C.  C.  51; 
Ameiican  Bldg.  dt  Loan  Asso.  v.  Farmer^  Ins, 
Co.  11  Wash.  619;  Robeitson  v.  French,  4  East, 
180;  Dudgeon  v.  Pembroke,  L.  R.  2  App.  Cas. 
284. 

The  consent  thus  given  to  payment  in  case 
of  loss  to  the  mortgHgt*es,  and  the  acceptance 
of  such  consent  bv  them,  constituted  a  con- 
tract between  the  fnsurance  company  and  the 
mortgagee  payees,  by  all  the  terms  of  which 
both  parties  thereto  are  bound. 

2  May,  Ins.  §  447,  p.  1009;  Mowry  v.  Todd, 
12  Mass.  281;  Fogg  v.  Middlesex  Mut.  F.  Ins. 
Co.  10  Cush.  837;  City  Fire  Cents  Sav.  Bank 
V.  Pennsiflvania  F.  Ins.  Co.  122  Mass.  166; 
Barrett  y.  Union  Mut.  F.  Ins.  Co.  7  Cush.  175; 
LotoeU  V.  Middlesex  Mut.  F.  Ins.  Co.  8  Cush. 


Nora.— As  to  the  rights  of  mortfraffees  to  benefit 
M  iasuranoe  taken  in  the  name  of  a  mortgaflror, 
«e  noU  to  Chipman  v.  Carroll  (Kao.)  25  L.  It  A. 
•105. 

4WL.R.  A. 


As  to  the  effect  of  riders  or  slips  attached  to  in- 
surance policies,  see  noU  to  Jackson  v.  British 
American  Assur.  Co.  (Mich.)  30  L.  R.  A. 68a. 
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127;  Loring  y.  Manufactttrert^  Ins.  Co.  8  Gray, 
28. 

The  proTisions  of  the  slip  modifyiog  the 
policy  aod  providing  for  payment  to  the  mort- 
gagees iD  case  of  h»8  are,  in  law,  provisions 
on  the  part  of  the  mortgagees  as  much  as  of 
the  company. 

Odiarne  y'  New  England  Mvt  Marine  Ins, 
Co.  101  Mass  554;  Btrreil  v.  Dryer,  L.  R.  9 
App.  Cas.  846. 

In  other  states,  and  under  other  forms  of 
policy,  the  words  "other  insurance"  in  the  pro- 
rating clause  there  under  consideration  meant 
other  insurance  on  the  same  interest,  and  "the 
insured"  meant  the  original  or  principal  in- 
sured, the  mortgagor. 

Hastings  v.  Wemehester  F.  Ins.  Co.  78  N.  Y. 
141;  Lowell  Mfg.  Co.  v.  Sqfeguard  F.  Ins.  Co. 
88  N.  Y.  592;  Hartford  F.  Ins.  Co.  v.  Olcott, 
97  HI.  489. 

To  preclude  question  on  either  of  these 
grounds,  the  pro-rating  provision  contained  in 
Uiebody  of  the  policy  was  modified  by  the  in- 
sertion in  the  slip  in  place  of  the  words,  "the 
insured  shall  recover  no  greater  proportion," 
etc.,  the  words,  '*this  company  shall  be  liable 
only  for  such  proportion;"  that  is,  liable  to 
anybody,  in  any  capacity. 

To  the  benefit  of  that  special  provision,  in- 
serted for  its  own  protection  in  the  slip  or  rider 
attached  to  the  plaintifTs  policy  for  the  express 
purpose  of  modifying  the  feneral  provisions  of 
the  Massachusetts  standard  policy,  the  defend- 
ant company  is  entitled  as  against  all  persons 
claiming  under  the  policy  or  under  the  slip 
made  part  thereof. 

HeUmann  v.  Westchester  F.  Ins.  Co.  76  N. 
Y.  7;  Uarif<yrd  F.  Ins.  Co.  v.  WiUiams,  63 
Fed.  Rep.  925. 

Mr.  Creorfi^e  M.  Reedt  for  appellees: 

The  mortgagee  clause  contains  a  special  con- 
tract with  the  mortgagee,  under  wtiich  the 
plaintiffs  are  entitled  to  recover  of  the  defend 
ant  full  indemnity  for  their  loss,  being  less 
than  the  amount  due  them  under  their  mort- 

In  the  absence  of  such  special  contract,  the 
loss  being  made  payable  to  the  mortgagee,  tbe 
mortgagee  is  merely  the  payee  of  the  loss  and 
can  recover  only  what  the  mortgagor  can  re- 
cover. 

Turner  v.  QuineyMut.  F.  Ins.  Co.  109  Mass. 
668;  Franklin  Sav.  In»t.  v.  Central  Mvt.  F. 
Ins.  Co.  119  Mass.  240;  Smith  v.  Union  Ins. 
Co.  120  Mass.  90;  Harrington  v.  Fitchburg Mut. 
F.  Ins.  Co.  124  Mass  126;  Fitchburg  8av.  Bank 
▼.  Amason  Ins.  C^.  126  Mass.  481. 

The  imperfect  security  thus  afforded  to  the 
mortgagee  was  the  origin  of  the  mortgagee 
clause. 

Macomber  v.  Cambridge  Mut.  F.  Ins.  Co.  8 
Cush.  188;  Orates  v.  Hampden  F.  Ins.  6^.  10 
Allen,  281;  Allen  v.  Watertown  F.  Ins.  Co.  182 
Mass.  480:  City  Five  Cents  Sav.  Bankr.  Penn- 
sylrania  F,  Ins.  Co.  122  Mass.  A66. 

The  mortgagor,  or  insured,  is  a  person  other 
than  the  mortgagee,  their  relation  being  one  of 
contract,  and  each  having  a  separate  insurable 
interest  in  the  propertv. 

Nichols  V.  Fayette  Mvt.  F.  Ins.  Co.  1  Al- 
len. 63:  King  v.  8laU  Mut.  F.  Ins.  Co.  7  Cush. 
1,  54  Am.  Dec.  ^l^\Vfhite  v.  Broxsn,  2  Cush. 

88  Lb  a  A. 


412;  Wheeler  t.    WaterUnon  F.   Ins.  Co.  181 
Mass.  1. 

Provision  is  made  for  the  subrogation  of  the- 
companv  to  the  rights  of  the  mortgagee  in  the 
note  and  mortgage,  at  the  election  of  the  com- 
pany, when  the  company  is  liable  to  the  mort- 
gasee  for.any  sum  to  which  it  is  not  liable  U> 
the  mortgagor. 

In  the  absence  of  this  provision,  the  tnsurer 
is  not  entitled  to  subrogation  to  the  rights  of 
tbe  mortgagee. 

Cone  V.  Niagara  F.  Ins.  Co.  60  N.  Y.  619; 
Dick  V.  Franklin  F.  Ins.  Co.  10  Mo.  App.  876. 

This  legal  right  is  held  in  Pennsylvania  to- 
be  a  larger  right  than  the  mere  equitable  right, 
to  subrogation. 

Sfoughton  v.  Manufacturers^  Nat.  Qas  Co. 
165  Pa.  428. 

The  effect  of  this  provision  for  subrogatioo* 
is  to  deprive  the  mortgagor,  in  case  of  loss,  of 
all  interest  in  the  insui  ance:  and  the  mortgage, 
upon  payment  of  the  loss  to  the  mortgagee,  i» 
made  a  fund  for  the  reimbursement  of  the- 
company. 

Auen  V.  Watertown  F,  Ins.  Co.  182  Mass. 
490. 

The  mortgagee  clause,  in  a  policy  of  insur> 
,anoe  issued  to  the  mortgagor  and  made  paya- 
ble to  the  mortgagee,  has  been  held  in  some- 
courts  to  be  a  distinct  and  independent  con- 
tract of  insurance  to  the  mortgagee. 

Hastings  v.  Westcftester  F.  Ins.  Co.  78  N.  Y. 
141;    Ulster  County  6ov.  Inst.  v.    Leake,  Id. 
161,  29  Am.  Rep.  115:  Syndicate  Ins.  Co.  v. 
/Win.  65  Fed.  Kep.  165,  27  L.  R  A.  614.  2r 
U.  8.  App.  564. 

A  somewhat  different  view  of  the  contract 
is  taken  by  the  supreme  court  of  Connecticut, 
where  it  is  held  to  be  "an  agreement  relating 
to  an  existing  policy  of  insurance  by  which 
certain  conditions  are  dispensed  with  and  priv- 
ileges are  secured  to  the  insurers,  which  they 
would  not  otherwise  have,  and  the  mortgagee- 
is  made  a  party  to  the  contract  of  insurance." 

Meriden  Sav.  Bank  v.  Home  Mut.  F.  Ins,  Co. 
50  Conn.  896. 

The  pro  rata  clause  contained  in  tbe  policy 
does  not  affect  the  plaintiff's  right  to  recover 
full  indemnity  for  their  loss. 

Sanford  v.  Mechania^  Mut.  F.  Ins.  Co.  12 
Cush.' 541;  City  Five  CenU  Sav.  Bank  v.  Penn- 
sylvania F.  Ins.  Co.  122  Mass.  165;  Manufact- 
urers^ F.  <fe  M.  Ins.  Co.  V.  Western  Assur.  Co. 
145  Mass.  419. 

By  the  forfeiture  clause  many  acts  of  the 
insured  rendered  the  policy  void,  but  the 
mortgagee  is  protected  by  the  mortgage  clause, 
and  is  not  affected  by  such  acts. 

Macomber  v.  Cambridge  Mut.  F.  Ins.  Co.  8 
Cush.  188;  Wheeler  v.  WaUrtown  F.  Ins.  Co. 
131  Mass.  I;  Eliot  Five  CenU  Sav.  Bank  v. 
Commercial  Union  Assur,  Co.  142  Mass.  142. 

The  question  involved  in  this  case  has  been 
determined  in  other  Jurisdictions  uniformly  in 
favor  of  the  mortgagee. 

Hastings  v.  Westchester  F.  Ins.  Co.  78  N.  Y. 
141;  Eddy  v.  London  Assur.  Corp.  148  N.  Y. 
311,  25  L.  R.  A.  686;  Hartfwrd  F.  Ins.  Co.  v. 
Olcott,  97  111.  489  (1881);  Mutual  F.  Ins.  Co.  v. 
Alvord,  28  Ins.  L.  J.  801. 

The  policy  is  made  void,  among  other  thinga., 
*'if  the  insured  now  has  or  shall  hereafter- 


18ML 


Habdt  ▼.  Lancashirx  Imb.  Co. 


Ma 


make  any  other  insuraDce  on  the  said  property 
without  the  assent  in  writing  or  print  of  the 
company." 

The  assent  here  required  in  writing  or  print 
Is  oven  in  advance  bv  the  company. 

KimbaU  y.  Howard  F.  Ins,  Co.  8  Gray,  88; 
Biake  ▼.  Exchange  Mut  Ins.  Oo.  12  Gray, 
205;  Frederick  County  Hut  F.  Ins.  Oo.  t.  Jm- 
ford,  88  Md.  404;  Mav,  Ids.  g  873. 

Interest  should  be  allowed  on  the  amount  due 
tbe  plaintiffs  from  November  11,  1894,  being 
sixty  days  from  tbe  proof  of  loss,  and  not  from 
the  date  of  the  writ  (December  15,  1894). 

Dodge  t.  Plerkini,  9  Pick.  368;  Foote  y. 
Blanehard,  6  Allen,  221,  83  Am.  Dec.  624; 
Pierce  ▼.  Charter  Oak  L.  In$.  Co.  188  Mass. 
151;  Hvtchinaon  v.  Literpool  dt  L.  dt  O.  Ins. 
Co.  153  Mass.  148.  10  L.  R  A.  658;  Hastings 
Y.  Westchester  F.  Ins.  Co.  supra. 

There  was  no  tender  of  the  amount  due  to 
tbe  plaintiif.    The  offer  was  conditional. 

fhchnrdson  y.  Boston  Chemical  Laboratory,  0 
Met.  42;  boring  ▼.  Cooke,  8  Pick.  48. 

An  offer  to  pay  by  check  is  not  a  tender. 

Breed  y.  Hurd,  6  Pick.  856;  Gary  y.  Ban- 
croft, 14  Pick.  815,  25  Am.  Dec.  893. 

The  defendant  did  not  draw  money  from  its 
own  fund  when  the  offer  was  made,  has  had 
the  use  of  the  money,  has  not  kept  it  separate 
from  its  own  funds  and  gave  no  notice  to  tbe 
plaintiffs;  nor  did  it  pay  tne  money  into  court. 

Sanders  v.  Bryer,  152  Mass.  141,  9  L.  R.  A. 
255:  Schayer  t.  CommoniceaUh  Loan  Oo,  163 
Mass.  322. 

Field*  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  on  a  policy  of  insurance, 
brought  by  the  mortgagees,  to  whom  the  loss 
was  made  payable  ''as  their  interest  may  ap- 
pear. "  The  policy  is  the  Massachusetts  stand- 
ard policy  as  prescribed  by  Stat  1894,  chap. 
622,  $  60.  and  it  has  a  slip  or  rider  attached. 
It  was  issued  to  Herbert  H.  Brown,  on  his 
property.  The  amount  of  the  insurance  is 
$8.000 ;  the  amount  of  the  loss  has  been  found 
by  referees  to  be  $2,775 ;  and  the  amount  due 
on  the  mortgage  is  $8,000  and  some  interest. 
Brown,  after  this  policy  was  issued,  procured 
additional  insurance  on  the  property  in  an- 
other company,  to  the  amount  of  $1,500,  pay- 
able to  himself,  and  the  plaintiffs  never  had 
any  knowledge  of  this  additional  insurance 
until  after  the  loss  occurred.  The  defendant 
admits  that,  under  the  rider  attached  to  the 
policy,  other  insurance  was  permitted,  and 
contends  that,  in  accordance  with  the  terms 
of  the  rider  It  is  liable  for  only  )f  of  the 
loss.  The  plaintiffs  contend  that  their  right, 
as  mortgagees,  to  recover  to  the  extent  of 
their  interest,  is  not  affected  by  this  addi- 
tional insurance,  as  it  was  not  obtained  bv 
them,  or  for  their  benefit,  or  with  their  knowl- 
edge. 

But.  1894,  chap.  522,  §  60.  cl.  7,  author- 
izes slips  or  riders  to  be  attached  to  policies, 
modifying  the  provisions  in  the  booy  of  the 
policy.  The  defendant,  in  effect,  concedes 
that  the  provisions  of  the  policy  wiih  refer- 
ence to  the  mortgagees  constitute  a  contract, 
hy  the  terms  of  which  both  parties  are  bound. 
Tbe  defendant,  as  we  understand,  does  not 
seriously  contend  that,  according  to  the  body 
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of  the  policy,  the  plaintiffs  would  not  be 
entitled  to  recover  the  full  amount  of  the 
loss.  See  City  Five  Cents  Satt.  Bank  v.  Penn- 
sylvania F.  Ins.  Oo.  122  Mass.  165 ;  Eliot  Five 
Cents  8av.  Bank  v.  Oommerdal  Union  Assur. 
Oo.  142  Mass.  142. 

The  defendant  relies  mainly,  if  not  solely, 
upon  the  language  of  the  rider.  The  policy 
provided  that  it  should  be  void  "if  the  in- 
sured now  has,  or  shall  hereafter  make,  any 
other  insurance  on  the  said  property,  with- 
out the  assent,  in  writing  or  in  print,  of  the 
comoany,"  and  also  provided  that  "if  there 
shall  be  any  other  insurance  on  the  property 
insured,  whether  prior  or  subsequent,  the 
insured  shall  recover  on  this  policy  no  greater 

eroportion  of  the  loss  sustained  than  the  sum 
ereby  insured  bears  to  the  whole  amount 
insured  thereon."  The  rider  provided  that 
in  the  event  of  other  insurance  the  company 
shall  be  liable  only  pro  rata,  and  added: 
"Whether  such  other  insurance  applied  in 
same  manner  or  not.  Other  insurance  per- 
mitted." The  rider  also  contained,  among 
others,  the  following  clause :  "  It  is  under- 
stood and  agreed  that  this  policy  shall  cover 
loss  or  damage  by  lightning  to  the  property 
hereby  insurod,  whether  fire  ensues  or  not : 
provided  that,  if  there  is  other  insurance  upon 
the  property  damaged,  this  company  shall 
be  liable  for  only  such  4>roportion  of  the  loss 
or  damage  as  the  amount  hereby  insured  bears 
to  the  whole  amount  insured  thereon,  whether 
such  other  insurance  contains  a  similar  clause 
or  not."  The  principal  differences  between 
the  provisions  of  the  body  of  the  policy  and 
of  the  rider,  concerning  other  insurance,  are 
that  by  the  rider  other  insurance  is  permitted ; 
that  by  the  body  of  the  policy  the  insured, 
if  there  is  other  insurance,  can  recover  only 
pro  rata;  and  that  the  plaintiffs,  as  mort- 

Sagees,  are  not  to  be  affected  by  any  act  of 
irown  to  which  thev  have  not  consented. 
By  the  rider  the  provision  is  that  "  this  com- 
pany shall  be  liable  only  for  such  proportion 
of  the  loss,"  etc.,  which,  it  is  contended, 
means  shall  be  liable  only  for  such  propor- 
tion to  either  the  mortgagor  or  the  mort- 
gagees. The  defendant  also  relies  upon  this 
clause  in  the  rider,  viz. ,  "  whether  such  other 
insurance  applies  in  same  manner  or  not;** 
contending  that  it  means  that  the  pro  rata 
provision  of  the  rider  shall  be  enforced,  as 
to  both  the  mort  j^agor  and  the  mortgagees, 
whether  the  additional  insurance  is  made 
payable  to  the  mortgagees  or  not. 

The  historv  of  the  provisions  in  the  stand- 
ard policy  in  favor  of  a  mortgagee  is  well 
known.  These  provisions,  in  their  present 
form,  are  intended  to  afford  to  the  mortgagee 
full  indemnity,  to  the  extent  of  the  insurance 
and  of  his  interest  in  the  property,  unless  the 
policy  is  avoided  by  some  act  of  his  or  of 
his  agents,  or  of  those  claiming  under  him ; 
and  the  mortgagee,  in  certain  events,  be- 
comes under  obligation  to  the  insurance  com- 
pany to  pay  for  any  increase  of  risk,  and  to 
asRign  it  to  his  mortgage.  The  rider  in  the 
copy  of  the  policy  l^fore  us  is  printed,  ex- 
cept that  part  of  it  which  describes  the  prop- 
erty and  the  persons  to  whom  the  loss  is  pay- 
able ;  and,  if  intended  to  affect  the  interests 
of  mortgagees,  it  should  have  been  more  ex- 
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plicit.  Mortgages  ordinarily  provide  that 
the  mortgagor  shall  keep  the  premises  insured 
in  a  certain  amount,  for  the  benefit  of  the 
mortgagee,  in  such  form  and  in  such  compa- 
nies as  the  mottgagee  shall  approve.  The 
pol  icy  of  the  state,  that  such  insurance  shall 
not  be  avoided  so  as  to  affect  the  mortgagee's 
interest  bv  the  acts  of  the  mortgagor,  is  shown 
by  the  adoption  of  a  standard  form  contain- 
ing such  a  provision,  and  this  is  the  common 
form  which  mortga&res  usually  demand.  The 
provisions  contained  in  the  standard  form  can 
be  added  to  or  modified  by  writing  or  print- 
ing across  the  face  of  the  policy,  or  on  riders 
attached  thereto,  any  stipulations  specially 
agreed  upon,  but  an  intention  fundamentally 
to  change  the  protection  afforded  to  mort- 

gagees  by  the  standard  policy  ought  not  to 
e  inferred  from  ambiguous  and  doubtful 
words.  The  insurance,  as  expressed  in  the 
rider,  is  upon  a  frame  building,  while  occu- 
pied as  a  dwell  ing.  The  rider  also  expressly 
includes  as  within  the  policy  the  following 
items  of  property  belonging  to  the  dwelling : 
**  Foundations ;  all  landlora's  apparatus  and 
fixtures  for  heating,  lighting,  and  cookincr; 
storm  doors,  outside  windows,  blinds,  wire 
screens,  screen  doors,  and  awnings,  whether 
in  position  or  stored  in  said  dwelling,  fresco- 
ing and  plate  glass.**  We  think  that  the 
phrase,  "whether  sueh  other  insurance  ap- 
plies in  same  manner  or  not"  means  whether 
such  other  insurance  covers  all  the  enum- 
erated articles  of  property  or  not,  in  tlie  same 
manner  as  the  insurance  under  this  policy. 
The  express  provision  for  liffhtning,  in  the 
rider,  is  that  the  policy  shall  cover  loss  or 
damage  whether  fire  ensues  or  not,  and  that 
the  company  shall  bear  only  its  fair  pro  rata 
proportion  of  the  loss,  in  case  of  other  insur- 
ance, whether  such  other  insurance  contains 
a  similar  provision  concerning  lightning  or 
not,  which  tends  to  confirm  our  interpretation 
of  the  preceding  clause.  The  phrase,  **  Other 
insurance  permitted."  means,  we  think,  per- 
mitted by  Herbert  H.  Brown  on  bis  interest 
in  the  property ;  and  the  clause,  *'This  com- 
pany shall  be  liable  only  for  such  propor- 
tion," etc.,  means  liable  to  the  insured,  who 
is  Brown,  and  is  not  intended  to  change  the 
meaning  of  the  similar  clause  in  the  body 
of  the  policy.  The  policy  throughout  deals 
only  with  insurance  by  Brown  upon  his  prop- 
erty, although  the  insurance  has  been,  in 
effect,  assij^ned  to  the  mortgagees,  to  the  ex- 
tent of  their  interest,  and  they  are  to  be  pro- 
tected against  the  acts  of  Brown.  If  the  ad- 
ditional insurance  had  been  procured  on  the 
request  of  the  mortgagees,  their  procuring 
of  it  might  perhaps  be  held  to  be  their  act, 
within  the  meaning  of  the  policy.  Certainly 
this  would  be  so  u  it  had  been  procured  for 
their  benefit.  The  result  we  have  reached  is 
in  accordance  with  the  following  decisions 
upon  somewhat  similar  policies:  Hastinas 
V.  Westchester  F.  Ins.  (Jo,  73  N.  Y.  141; 
Eddy  V.  London  Asiur.  Corp.  143  N.  Y.  311, 
25  L.  R.  A.  fi«6;  Hartf<yrd  F,  Ins,  Co,  v. 
Olcott,  97  111.  489.  The  decisions  in  BaH- 
fwd  F,  Ins,  Co,  V.  Williams,  11  C.  C.  A. 
503,  68  Fed.  Rep.  935,  is  the  other  way,  but 
it  is  put  upon  the  particular  language  of  the 
policy,  which  is  as  follows:    "It  is  further 
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agreed  that,  in  case  of  anv  other  influranoe 
upon  the  property  hereby  insured,  then  this 
company  shall  not  be  liable  under  this  pol- 
icy tor  a  greater  portion  of  any  loss  sustained 
than  the  sum  hereby  insured  bears  to  the 
whole  amount  of  insurance  on  said  property, 
issued  to  or  held  by  any  party  or  parties  hav- 
ine  an  insurable  interest. " 

The  policy  in  the  case  at  bar  provides  that 
"  in  case  of  any  loss  or  damage  tiie  company, 
within  sixty  days  after  the  assured  shall  have 
submitted  a  statement  as  provided  in  the 
preceding  clause,  shall  either  pajr  the  amount 
for  which  it  shall  be  liable,  which  amount, 
if  not  agreed  upon,  shall  be  ascertained  by 
award  of  referees  as  hereinafter  provided,  or 
replace  the  property,"  eto.     Proof  of   loss 
was  received  by  the  company  on  September 
12,   1894.  and  within  sixty '^ days  thereafter 
the  amount  of  the  loss  was  determined  by 
referees  to  be  $2,775.     Sixty  days  from  Sep- 
tember 12,  1894,  expired  November  11,  1894. 
The  writ  is  dated  December  15,  1894.     The 
superior  court  allowed  interest  from  the  date 
of  the  writ.     The  plaintiffs  contend  that  in- 
terest should  be  allowed  from  November  11, 
1894.     There  is  no  contract  to  pay  interest. 
Oriental  Bank  v.  Tremont  Ins.  Co,  4  MeL  1. 
If  interest  is  recoverable  at  all,  it  is  as  dam- 
ages for  not  paying  over  the  money  when  it 
became  payable.      It  does  not  appear  dis- 
tinctly that  a  demand  was  made  before  bring- 
ing the  action.    In  New  York,  and  some  otl4jr 
states,  it  is  held  that  interest,  in  such  a  case, 
is  recoverable  from  the  expiration  of  sixty 
days  from  the  proof  of  loss.      Bastings  v. 
Westcliester  F.  Ins.  Co.  supra:  Knickerbtfcker 
Home  Ins.  Co,  v.  Adler,  71  Ala.  516 ;  Knick- 
erbocker  Ins.    Co,    V.    QotUd^    80    111.    888; 
Randall  v.  American  F,   Ins.  Co,  10  Mont 
340 ;  Banowr  F.  Ins.  Co.  v.  Letns,  28  Fla. 
209.      It  is  said  that  in  England,  in  actions 
on  policies  of  insurance,  this  law  is  other- 
wise, and  that  Interest  on  sums  payable  at  a 
time  certain,  where  there  is  no  contract  to 

fiay  Interest,  and  no  usage  and  no  demand, 
s  given  only  in  actions  on  bills  of  exchange, 
promissory  notes,  and  other  commercial  se- 
curities. Biggins  v.  Sargent,  2  Bam.  &  C. 
848.  In  this  commonwealth,  where  a  definite 
sum  of  money  is  payable  absolutely  at  the  ex- 

f miration  of  a  certain  time,  without  demand, 
nterest  generally  is  allowed  from  the  time 
when  the  money  should  have  been  paid. 
Dodge  v.  Perkins,  9  Pick.  368;  Foote  v. 
Blanchard,  6  Allen,  221,  83  Am.  Dec.  624. 
In  insurance  policies  it  often  happens  that 
there  is  some  aisputo  about  the  amount  due, 
or  the  person  to  whom  it  is  payable,  or  the 
event  on  which  it  becomes  payable,  which 
takes  it  out  of  the  general  rule.  Butchinson 
V.  Liverpool  dt  L,  dt  G.  Ins,  Co.  153  Mass. 
143,  10  L  R.  A.  558 ;  Pierce  v.  Charter  Oak 
L,  Ins.  Co,  188  Mass.  151 ;  Thioing  v.  Great 
Western  Ins,  Co.  Wl  Mass.  93.  In  the  pres- 
ent case  the  amount  was  made  certain  before 
the  expiration  of  sixty  days  from  the  proof 
of  loss ;  the  persons  to  whom  the  sum  due 
the  moctgagees  was  payable  were  certain; 
and  the  only  dispute  was  whether  the  defend- 
ant should  pav  the  mortgagees  ff  of  the 
amount  of  the  loss,  or  the  whole  of  it.  Un- 
der these  circumstances,  we  think  that  the 
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■uperior  eourtfhould  have  reckoned  interest 
from  the  expiration  of  the  sixty  days. 

The  platrUiffs  are  entitled  to  judgment  for 
$2,775.  witli  interest  from  November  11, 1894. 

So  ordered. 


Annie  B.  CROCKER  et  al 

V. 

Charles  U.  COTTING  et  ak 


Charles  U.  COTTING  et  aU 
Annie  B.  CROCKER  et  al. 
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A  eonveymiioe  of  l*nd  bounded  **by  a  5- 
f6ot  pmwiffi  (Cit^n  jr**  <loee  not  include  any  iwrt 
of  the  fee  of  the  way  wben  it  iniints  the  use  of 
the  passaireway  in  terms  without  mentioning 
any  riirbts  reserved,  and  refers  for  description  to 
a  deed  con  vey loir  no  part  of  such  way,  and  to  a 
plan  minutely  specifyiog  measurements  and 
contents  which  exclude  the  way,  while  the  fee 
to  one  side  of  the  way  for  a  portion  of  its  length 
remains  in  those  who  laid  it  out,  and  the  parties 
by  practical  construction  of  their  rights  for  a 
long  time  tzeated  the  conveyance  os  excluding 
the  way* 

(May  21, 18BG.) 

EEPORT  by  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of  the 
full  bench  of  a  bill  and  cross  bills  in  equity  to 
detrrmine  the  right  of  plaintiff  to  erect  a 
bridge  across  a  5toot  passageway  bounded  by 
the  lands  of  the  respective  parties.  Judgment 
far  defendants. 
The  facts  are  stated  in  the  opinion. 

Meeare,  Solomon  Ziineoliit  Francis  V. 
Balch*  and  Felix  Raekemann*  for  plain- 
tiffs Crocker  et  al. : 

A  deed  bounding  on  a  way  carries  to  the 
center. 

Land  may  no  doubt  be  bounded  by  the  side 
of  a  highway,  but  it  must  be  done  in  clear  and 
distinct  terms,  to  control  the  ordinary  pre- 
sumption. 

NewhaU  v.  Ireeon,  8  Cush.  595, 54  Am.  Dec. 
790;  Rows  v.  Base,  2  Mass.  880,  3  Am.  Dec. 
59;  Davii  v.  Baineford,  17  Mass.  207;  PJiiUipe 
V.  Boieere,  7  Gray,  21;  Boston  v.  Riefmrdion, 
13  Allen,  146;  Stark  v.  Coffin,  105  Mass.  828; 
Peek  V.  Dmniston,  121  Mass.  17. 

That  the  measurements  coincide  with  the 
plan  showinfi^  lots  as  going  to  the  edge  does  not 
■opport  the  opposite  conclusion. 

Qould  V.  Eastern  R,  Co,  142  Mass.  85. 

That  a  right  of  way  is  expressly  given  in  the 
whole  way  is  iToamaterial. 

Motley  V.  Sargent,  119  Mass.  281;  Peek  v. 
Denniston,  supra. 

That  no  right  is  expressly  reserved  in  the 
psrt  of  the  way  granted  has  no  bearing,  as  the 
isw  makes  such  reservation. 

l^U  V.  BeattU,  105  Mass.  410. 

A  monument,  in  the  strict  and  proper  sense. 


Note.— As  to  the  effeot  of  a  deed  to  carry  title  to 
•  road  named  as  a  tx>undary,  see  Iron  Mountain  R. 
^.  ▼.  Bingham  (Tenn.)  4  L.  B.  A.  022,  and  note: 
«8  L.  R  A,  ^ 


is  something  placed  for  the  purpose  of  a 
bound,  and  which,  if  it  were  an  ideally  perfect 
monument,  would  be  |i  mathematical  point  or 
line.  This  being  so,  the  center  or  middle  is 
necessarily  the  boundary,  being  what  the 
monument  would  shrink  to  as  it  gradually  ap- 
proached the  ideal. 

Phillips  V.  Bowers,  evpra;  Qreene  v.  Canny, 
187  Mass.  64;  Stearns  v.  Mullen,  4  Gray,  151. 

It  is  only  where  there  is  an  absolute  incon- 
sistency, as.  was  held  in  Codman  v.  Ecans,  1 
Allen.  448.  to  result  from  describing  the  way 
as  "between"  two  states,  or  as  has  been  held 
to  result  where  the  description  starts  from  or 
runs  to  a  monument  at  the  edge  of  the  way, 
that  the.  presumption  is  controlled. 

Peek  V.  Denniston,  supra;  C^ConneU  ▼. 
Bryant,  121  Mass.  567;  White  v.  Godfrey,  97 
Mass.  472;  Clark  v.  Parker,  106  Mas&  554; 
Qould  V.  Eastern  B.  Co.  142  Mass.  85;  Stark 
V.  Coffin,  105  Mass.  828. 

The  deeds,  read  in  the  light  of  the  rule  of 
law,  are  clear,  and  do  not  admit  of  explana- 
tion by  contemporaneous  construction. 

Fisher  v.  Smith,  9  Gray,  441 ;  Stone  v.  Clark, 
1  Met.  878,  85  Am.  Dec.  870;  Cambridge  v. 
LexingUm,  17  Pick.  222;  Old  Colony  R  Corp, 
V.  Ecans,  6  Gray,  25,  66  Am.  Dec.  804. 

A  recital  as  an  estoppel  is  to  be  limited  to 
the  object  of  the  instrument,  which  here  is 
that  no  claim  shall  be  made  of  right  to  main- 
tain the  road. 

Merrifteld  v.  Parritt,  11  Cush.  598. 

A  false  recital  is  not  binding  in  equity. 

Jackson  v.  Allen,  120  Mass.  64. 

We  are  not  estopped  as  to  width. 

Walker  v.  Worcester,  6  Gray,  548. 

The  reservation  of  rights  in  the  way  ap- 
pertaining to  the  southerly  estate  shows  clear 
intention  not  to  give  up  any  rights  owned  in 
connection  with  the  southerly  estate.  Effect 
will  be  given  to  this  intent  in  equity,  even  if 
not  technically  expressed.  But  a  deed  of  his 
southerly  house  with  appurtenances  would 
have  carried  to  the  center. 

Ammidown  v.  Ball,  8  Allen,  298;  Doane  v. 
Broad  Street  Asso.  6  Mass.  882;  Valentine  v. 
Piper,  22  Pick.  85,  88  Am.  Dec.  715. 

A  5- foot  way  in  Boston  can  be  covered 
over. 

Atkins  V.  Bordman,  2  Met  457,  87  Am. 
Dec.  100;  Oerrish  v.  Shattuek,  182  Mass.  285; 
Bnmhamy.  Neeins,  144  Mass.  88,  59  Am. 
Rep.  61. 

If  we  own  one  third  of  the  way  as  tenant  in 
common  we  may  oover  it. 

One  cotenant  can  make  all  the  use  which  it 
is  possible  for  him  to  make  without  excluding 
the  others,  and,  eoonverso,  no  right  of  a  coten- 
ant is  infringed  by  any  use  of  the  other  coten- 
ahts  which  does  not  exclude  him. 

Peck  V.  Carpenter,  7  Gray,  288, 66  Am.  Dec, 
477;  Melrose  v.  Cutter,  159  Mass.  461. 

A  sole  use  of  not  more  than  the  share  of  a 
tenant  in  common,  there  being  no  claim  exclu- 
sively to  occupy  the  particular  portion,  is  no 
exclusion  of  cotenants. 

Keay   v.    Qoodvoin^  16  Mass.    8;   Almy  v. 


also  Haberman  v.  Baker  (N.  Y.)  13  L.  R.  A.  611; 
Snoddy  v.  Bolen  (Mo.)  24  L.  R.  A.  607;  Thomas  v. 
Hunt  (Mo.)  8S  L.  R.  A.  857. 
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Danidi,  15  R.  I.  813;  Sliepard  ▼.  RidtardM,  2 
Gra7,  424. 

'  Nor  is  sole  perception  of  profits  of  the 
whole  property  a  wroDg  unless  a  cotenant  is 
hindered  from  occupying  it. 

Sargent  v,  Parsoru,  12  Mass.  150;  Itraei  ▼. 
Israel,  80  Md.  120,  96  Am.  Dec.  571;  McCkyrd 
v.  Oakland  (iuiekifilwr  Attn.  Go.  64  Cal.  184; 
Benderaan  ▼.  Ekuon,  17  Q.  B.  701;  Barrett  v. 
BarreU,  25  N.  J.  Eq.  178;  Schneider  jf.  Taylor, 
16  Lea,  804;  Freem.  Cotenancy  4  Partition, 
§258. 

The  erection  of  a  building  by  one  cotenant 
does  not  constitute  a  claim  permanently  to  ex- 
clude the  others. 

DoiigaU  v.  Foster,  4  Grant  (U.  C.)  819; 
Freem.  Cotenancy  &  Partition.  §  240;  Bufband 
V.  Aldrieh,  185  Mass.  817:  Bennett  v.  Clemr 
enee,  6  Allen,  10;  Byam  y.  Bickford,  140  Mass. 
81. 

The  erection  of  a  building,  not  admitting 
the  rights  of  cotenants  to  use  it,  may  be  an 
ouster  which  will  start  a  claim  of  adverse  title, 
but  this  caDnot  result  where,  as  here,  we  admit 
the  title  as  it  may  be  found  by  the  court,  and 
*  where  we  have  not  denied  the  rights  of  the 
tenants  in  common,  if  they  be  such. 

Price  y.  BaU,  140  Ind.  814;  Thornton  v.  York 
Batik,  45  Me.  158. 

The  erection  of  a  building  by  a  tenant  in 
common  was  held  not  to  be  an  ouster,  although 
the  one  erecting  it  received  all  the  rent,  there 
having  been  no  exclusion  of  the  others. 

IngaUs  v.  NetohaU,  189  Mass.  268;  Neil  y. 
Shackelford,  45  Tex.  111). 

The  public  interest  is  not  promoted  by  put- 
ting impediments  in  the  way  of  erecting  build- 
ings, and  the  law  will  not  be  swift  to  construe 
the  acts  of  parties  so  as  to  produce  that  effect. 

Everett  y.  Edtoards,  149  Mass.  588,  5  L.  R. 
A.  110. 

The  foundations  complained  of  were  con- 
structed in  good  faith,  and  the  damages  to 
the  plaintiffs  from  removal  would  be  entirely 
incommensurate  with  the  damages  to  the  de- 
fendants if  they  are  allowed  to  remain;  it  is 
yital  to  one  side,  while  to  the  other  a  technical 
claim.  Under  these  circumstances  a  court  of 
equity  will  not  issue  an  injunction,  especially 
not  a  mandatory  one. 

Mayfair  Property  Co,  y.  Johnston,  [1894]  1 
Ch.  508;  Lynch  v.  Union  Inst,  for  Sat,  159 
Mass.  806,  20  L.  R.  A.  842;  Brands  y.  Grace, 
154  Mass.  210;  Jackson  y.  Stetenson,  156  Mass. 
496;  Tysen  y.  Wabash  R.  Oo.  8  Biss.  247; 
Starkie  v.  Richmond,  155  Mass.  188. 
'  Messrs.  Oeorffe  Putnajn  and  W.  L.  Put- 
nam, for  defendants  Cotting  et  al.: 

The  rule  that  a  conveyance  bounding  on  a 
highway  carries  to  the  center  is  based  on  the 
assumption  that  the  boundary  t>etween  the  pro- 
prietors on  either  side  lies  in  the  thread  of  the 
way,  and  that  the  grantor  cannot  intend,  after 
conveving  his  land  adjoining  the  way,  to  re- 
tain the  title  in  the  portion  covered  by  the 
Way. 

Berridge  v.  Ward,  10  C.  B.  N.  S.  400;  Boston 
y.  Richardson,  18  Allen,  146;  8  Kent,  Com. 
18th  ed.  484;  NewhaU  v.  Ireson,  8  Cush.  595, 
54  Am.  Dec.  790;  Dvnhamv.  WiViams,  87  N. 
T.  251;  White  y.  BiU,  6  Q.  B.  487. 

When  it  said  that  a  way  is  regarded  as  a 
monument  which  has  breadth  and  which  is 
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represented  by  its  center  ]in%  it  is  assumed 
that  the  way  and  its  center  line  are  not  merely 
the  boundary  mentioned  in  the  deed,  but  also 
the  boundary  between  the  grantor  and  the  pro- 
prietor on  the  opposite  side  of  the  way. 

Phillips  y.  Bowers,  7  Gray,  21;  Boston  y. 
Richardson,  18  Allen,  146;  Motley  v.  Saroent^ 
119  Mass.  281;  Dunham  y.  WiUiams,  87  N.  T. 
251. 

A  conveyance  of  a  piece  of  land  to  which 
belongs  a  moiety  of  an  adjoining  highway 
pssses  the  moiety  of  the  highway  by  the  gen- 
eral description  of  the  piece  of  land. 

Berridge  V,  Ward,  10  C.  B.  N.  S.  416. 

With  regard  to  highways  the  grantor  can 
seldom  intend  to  keep  the  fee  of  his  share  of 
the  street  after  coiSveying  his  abutting  land. 

When,  however,  the  tioundary  is  on  a  pass- 
ageway, the  presumption  of  intent  is  not  so 
clear.  There  are  many  cases  in  which  the 
owner  of  a  passageway  must  have  meant  tore- 
serve  the  fee  when  selling  a  lot  bouodingon  it. 

Codman  v.  Ecans,  1  Allen,  448;  Morgan  y. 
Moore,  8  Gray,  319;  Leigh  y.  Jack^  L.  R.  5 
£xch.  Div.  264. 

A  boundary  on  land  of  the  grantor  excludes 
the  whole. 

Bamlin  y.  Pairpoint  Mfg.  Oo.  141  Mass.  51. 

Thus  far,  the  rule  has  been  applied,  in  Mass- 
achusetts, only  to  public  highways,  and  to  pri- 
vate ways  and  passageways  laid  out  through 
land  of  the  grantor  who  has  sold  lots  on  either 
side  bounding  on  the  way. 

Qould  y.  Eastern  R.  Co.  142  Mass.  85;  Mot- 
ley v.  Sargent,  119  Mass.  231;  Fisfier  v.  Smith, 
9  Gray,  441;  Winslow  y.  King,  14  Gray,  821; 
Stark  V.  Coffin,  105  Mass.  828;  Olarkr.  Parker, 
106  Mass.  554. 

Where  the  passageway  was  on  the  edge  of 
the  grantor's  land,  so  that  its  far  side  was  the 
boundary  between  him  and  his  neighbor,  it 
has  been  assumed  that  a  deed  bounding  on  the 
passageway  excluded  it  wholly. 

Tucker  v.  Bovfard,  122  Mass.  529;  Burnham^ 
y.  Netins,  144  Mass.  88,  59  Am.  Rep.  61. 

It  was  plainly  for  the  interest  of  the  parties 
to  keep  the  control  of  the  passageway,  and  not 
to  put  it  out  of  their  power  to  cooyey  further 
rights  in  it  by  conveying  one  half  of  its  soil  to 
Bates. 

Morgan  y.  Moore,  8  Gray,  819. 

And  it  was  essential  to  the  Just  treatment  of 
the  parties  having  easements  in  the  passage- 
way that  the  fee  of  the  way  should  either  be 
owned  by  the  grantor  or  else  by  the  dominant 
owners  in  common,  and  not  get  into  the  hands 
of  abutters,  who  by  combining  their  interests 
could  get  an  unjust  advantage  over  the  rest, 
such  as  the  plaintiffs  now  seek. 

Tyler  y.  Bammond,  11  Pick.  193;  Van 
a  Linda  y.  Lothrop,  21  Pick.  295;  Phillips  y. 
Bowers,  7  Gray,  24. 

Where  the  description  starts  at  a  bound 
which  is  on  the  edge  of  a  way  and  then  con- 
tinues "by  the  way,  no  part  of  the  soil  of  the 
way  passes. 

Smith  y.  Sloeomb,  9  Gray,  86,  69  Am.  Dec. 
274;  Bolmes  v.  Turner's  Fills  Co.  142  Mass. 
592:  Kings  County  F.  Ins.  Co.  v.  Stevens,  87 
N.  T.  287,  41  Am.  Rep.  861. 

Even  if  the  part  of  the  passageway  behind 
the  Dalton  lot  did  pass  as  part  of  that  lot,  the 
plaintiffs  are  estopped  to  set  up  this  title  by 
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veason  of  the  deeds  of  October,  1868,  and  May, 
1859. 

2  Pom.  Eq.  Jur.  2d  ed.  §801;  TeaidaU  y. 
TeasdaU,  13  Vio.  Abr.  589;  Hobbi  ▼.  Norton, 
1  Vern.  136;  Piekard  v.  Sears,  6  Ad.  &  EI.  4(59; 
^regg  ▼.  tTeOf,  10  Ad.  &  El.  90;  Cbrni'tA  ▼. 
Ahingion,  4  Hurlst.  &  N.  549;  A*aji^  7.  F^&!7»- 
ttne,  12  Pick.  40,  22  Am.  Dec.  897;  Tttfts  v. 
Tapleif,  129  Ma'^s.  880;  W>^^  ▼.  /Yrrw.  27  N. 
H.  503;  Horn  ▼.  C^,  5l  N.  H.  287,  12  Am. 
Rep.  Ill;  SUfrrs  v.  Barker,  6  Joboa.  Ch.  166, 
10  Am.  Dec.  316;  Tracy  t.  Lincoln,  145  Mass. 
357. 

Dalton  was  bound  to  know  bis  own  title,  as 
Wilhams  and  Loring  bought  on  the  slrenglh 
•of  this  representation,  and  it  would  be  inequi- 
table for  Dalton,  or  the  plaintiffs  who  claim 
under  him,  to  set  up  rights  inconsistent  with  it. 

Teasdale  v.  Teaiiale,  Cornish  t.  Ahingion, 
Storrs  ▼.  Barker,  WeUs  v.  Pierce,  Fay  v.  Val 
€nUne,  and  Tracy  ▼.  Lincoln,  tupra. 

Probably  Dalton  bad  no  idea  that  the  deed 
from  Clark  and  the  Townseods  conveyed  him 
the  soil  of  the  passageway  to  the  center,  but 
he  knew  all  the  facts  on  which  bis  present 
claim  is  based,  and  although  both  parties  may 
tave  misconstrued  the  deeds,  the  assumed 
ownership  of  the  soil  which  was  made  the 
ba-is  of  the  Joint  purchase  cannot  dow  be 
questioned  by  one  of  the  buyers  in  a  contro- 
versy with  the  others;  ignorance  of  bis  leiral 
Tights  will  not  protect  him  from  the  operation 
of  the  rule  of  equity,  wben  the  circumstances 
otherwise  create  an  equitable  bar  to  the  legal 
title. 

Teasdale  ▼.  TeasdcUe,  IJobbs  v.  Norton,  and 
Storrs  r.  Barker,  supra:  Miller^ s  Appeal,  84 
Pa.  891;  Chapman  v.  PinQree,  67  Me.  198; 
^U^ns  T.  Dennett,  51  N.  H.  824 

After  Williams  and  Loring  had  expended 
money  on  the  faith  of  this  representation  Dal- 
ton and  his  successors  are  estopped  to  reassert 
the  rights  waived. 

Fay  y.  Valentine,  12 Pick.40, 22  Am.  Dec.897. 

If  the  fee  of  the  passageway  is  held  in  com- 
mon in  undivided  thirds  by  the  defendants  and 
the  plaintiffs,  plaintiffs  have  no  right  to  build 
an?  permanent  structure  over  or  under  the 
passageway. 

Benttett  v.  Clemence,  6  Allen,  10;  IngaUs  v. 
NewkaU,  139  Mass.  268;  Byam  t.  Bick/ord,  140 
Mass.  31. 

The  way  granted  is  "a  free  and  uninter- 
rupted right;"  so  the  owner  of  the  soil  of  the 
way  would  have  no  right  to  narrow  or  obstruct 
it. 

Tudor  lee  Co,  v.  Cvnningham,  8  Allen,  189; 
Tucker  v.  Haieard,  122  Mass.  529;  Nash  v.  New 
England  MuU  L,  Ins.  Go.  127  Mass.  91;  Atkins 
T.  Bordman,  2  Met.  457,  87  Am.  Dec.  100; 
Bumham  v.  Neeiru,  144  Mass.  88,  59  Am. 
Rep.  61. 

The  paiisageway  was  intended  as  ao  open 
space  between  the  lots  on  either  side  of  it. 

AUy.  Qen.  v.  WiUiamM,  140  Mass.  320,  54 
Am.  Rep.  468. 

Jfr.  2.  8.  Arnold  for  defendants  Lane 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

The  original  bill  in  this  case  was  brought 
to  enjoin  the  defendants  from  forcibly  inter* 
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fering  with  the  plaintiffs  in  the  erection  of 
a  bridge  across  a  passageway  5  feet  wide  ly- 
ine  between  two  parcels  of  land  in  Boston 
belonging  to  the  plaintiffs.  The  plaintiffs 
claim  a  title  to  the  fee  under  all  of  the  pass- 
ageway except  the  northerly  half  of  a  part  of 
it  lying  nearest  to  Carver  street,  into  wliich 
it  opens.  Their  title  rests  on  deeds  executed 
by  the  owner  of  the  land  in  question  to  one 
Dexter  and  one  Bates  in  1843.  The  defend- 
ants claim  title  to  the  fee  of  the  way  in  com- 
mon with  the  plaintiffs  under  two  deeds  from 
the  former  owners,  executed  in  1858  and  1859. 
The  defendants'  title  is  disputed  onlv  on  the 
ground  of  the  above-mentioned  earlier  con- 
veyances. The  defendants  bring  a  cross  bill 
setting  up  their  title,  and  praylug  an  injunc- 
tion against  the  erection  of  the  bridge.  The 
question  turns,  it  will  be  seen,  on  the  con- 
struction of  the  deeds  to  Dexter  and  Bates, 
each  of  which  bounded  the  land  conveyed  **  by 
a  5  foot  passageway. " 

The  rule  by  which  the  mention  of  a  way 
as  a  boundary  in  a  conveyance  of  land  is  pre- 
sumed to  mean  the  middle  of  the  way,  if  the 
way  belongs  to  the  grantor,  is  not  an  absolute 
rule  of  law,  irrespective  of  manifest  inten- 
tion, like  the  rule  in  8?ielley*s  Case,  1  Coke, 
887,  but  is  merely  a  principle  of  interpreta- 
tion, adopted  for  the  purpose  of  finding  out 
the  true  meaning  of  the  words  used.  Codman 
V.  Emns,  1  Allen,  443,  446;  Motley  v.  Sar- 
gent, 119  Mass.  231,  235.  We  are  of  opinion 
thatv  on  the  facts  of  this  case,  the  words  used 
in  the  conveyances  upon  which  the  plaintiffs 
rely  did  not  purport  to  convey  any  part  of 
the  fee  under  the  passageway  in  question. 

We  take,  flrit.  the  land  on  the  north  of  the 
passageway.  This  formerly  consisted  of  two 
lots,  belonging  to  different,  owners.  One  of 
them,  at  the  corner  of  Boylston  and  Carver 
streets,  was  a  separate  lot  before  the  passage- 
way was  createo,  and  is  admitted  to  end  on 
the  north  side  of  the  passageway.  The  other 
lot,  next  to  the  east,  waa  part  of  a  large  lot, 
like  the  last,  which  also  existed  before  the 
date  of  the  passageway,  and  also  ended  on 
the  north  side  of  it.  The  deed  which  the 
plaintiffs  say  extended  the  southern  boundary 
of  this  lot  to  the  middle  of  the  way  was  made 
on  May  10,  1843,  to  one  Dexter.  It  stated 
that  the  land  conveyed  was  **  part  of  the  land 
described  in  deeds  recorded  in  lib.  400,  fol. 
186,  of  Suffolk  Deeds."  The  deed  referred 
to  is  the  deed  of  the  large  lot  iust  mentioned, 
and  conveyed  no  land  under  the  passageway. 
IngaUs  v.  Newhall,  139  Mass.  268.  The  deed 
to  Dexter  was  made  with  reference  to  a  plan 
of  Alexander  Wads  worth.  It  gives  measure- 
ments and  contents  to  the  fraction  of  a  foot, 
all  of  them  excluding  the  way.  The  plan 
shows  the  lot  aa  ending  on  the  north  of  the 
way:  The  deed  bounds  the  lot  **  westerly  by 
land  now  or  late  of  Allen  Pollock,  112  feet 
4i  inches,"  which  is  the  above-mentioned  par- 
cel at  the  corner  of  Boylston  and  Carver 
streets,  and  is  a  monument  extending  only  to 
the  north  side  of  the  passageway.  Bee  Smith 
V.  Slocomb,  9  Gray,  36,  69  Am.  Dec.  274.  A 
right  of  passage  over  the  way  is  granted  in 
terms,  and  nothing  is  said  about  the  rights 
reserved.  We  may  assume  that  the  legal  ef- 
fect is  not  changed,  but  there  is  an  implica* 
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tion  of  undentanding  as  to  the  title  in  the 
combined  speech  and  silence.  Steanu  v. 
Mullen,  4  Gray,  151,  154.  The  same  persons 
did  not  own  on  both  sides  of  the  way.  The 
wife  of  the  /grantor,  Clark,  owned  one  undi- 
vided fourth  of  the  fee  under  the  way,  and 
did  not  use  the  language  which  naturally 
would  have  been  used  had  she  intended  U> 
convey  what  she  held  in  her  own  right.  As 
has  been  implied  already,  the  division  into 
lots  and  the  way  were  not  parts  of  one 
scheme,  devised  by  the  owner  of  the  whole. 
Oould  V.  Eastern  B.  Oo.  143  Mass.  85 ;  Peck 
V.  Denniston,  121  Mass.  17.  It  is  admitted 
on  all  hands  that  the  fee  of  the  northerly  half 
of  the  passageway,  at  its  entrance,  south  of 
the  plaintiff's  lot,  on  the  comor  of  Boylston 
and  Carver  streets,  remained  in  those  who 
laid  out  the  way.  This  being  so,  and  the 
state  of  the  title  making  the  fact  manifest,  it 
is  not  very  likely  that  the  parties  concerned 
thought  that  they  were  making  a  checker- 
board of  the  way,  conveying  a  part  here  and 
keeping  a  part  there.  In  1857  one  Dal  ton, 
the  successor  of  Dexter,  and  predecessor  of 
the  plaintiffs  in  title,  became  party  to  the 
deeds  under  which  the  defendants  claim, 
which  purported  to  sell  to  him  and  to  those 
who  then  were  the  owners  of  the  defendants* 
lot,  as  tenants  in  common,  the  fee  of  the  pass- 
ageway for  a  substantial  consideration ;  Dal- 
ton  setting  up  no  title  as  against  his  fellow 
purchasers  to  any  part  of  the  land.  This,  if 
not  an  estoppel,  is  of  weight  as  a  practical 
construction  of  their  rights  by  the  parties. 
Stone  V.  Clark,  1  Met.  878,  85  Am.  Dec.  870. 

There  can  be  no  doubt  that  the  understand- 
ing indicated  by  all  these  facts  actually  was 
entertained, — in  view  of  the  state  of  the  law, 
a  circumstance  which  may  be  considered, 
with  duo  caution,  along  with  the  others. 
The  fact  that  all  ^e  world  agree  in  a  certain 
view  of  the  law  will  throw  the  same  light  on 
the  meaning  of  words,  whether  the  view  be 
right  or  wrong.  See  Stdigg  v.  Atkinson,  144 
Mass.  564,  669.  As  late  as  1855  the  applica- 
tion of  the  now  accepted  rule  of  law  to  bound- 
aries upon  private  passageways  was  uncer- 
tain. Morgan  v.  Moore,  3  Gray,  819,  820. 
In  1857  the  court  was  divided  on  the  question. 
Ms/ier  V.  Smith,  9  Gray,  441.  Before  New- 
hall  y.  Ireson  (1851)  8  Cush.  595,  54  Am. 
Dec.  790,  under  the  older  decisions,  like  Tyler 
y.  Hammond,  11  Pick.  198,  218.  and  Van 
0*  Linda  v.  Lothrop,  21  Pick.  292,  295,  a  deed 
like  that  to  Dexter  would  have  been  supposed 
to  convey  only  to  the  edge  of  the  way.  See 
Phillips  v.  Botoers,  7  Grav,  21,  24. 

Although  some  of  the  foregoing  considera- 
tions, taken  by  tiiemaelves,   would  not  be 
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enough  to  affect  the  construction  of  the  Dexter 
deed,   taken  altogether  they  seem  to  ua  to- 
outweigh  the  single  expression   "bounded 
.     .    .    southerly  by  a  6- foot  passageway.*^ 
It  is  argued,  for  the  plaintiffs,  that  none  of 
them   taken  singly   would  be  enough,  and 
that,  taken  together,  they  can  do  no  more. 
We  do  not  consider  whether  the  premise  !•• 
correct,  because,  in  our  opinion,  the  conse- 
quence does  not  follow.    Od  a  Question  of 
construction,  a  number  of  facts,  all  pointing 
the  same  way,  may  have  an  effect  which  na- 
one  of  them  would  have  had  alone. 

We  turn  now  to  the  deed  under  which  the 
plaintiffs  claim  title  to  the  southerly  half  of 
the  passageway.    This  was  a  deed  to  Bates, 
dated  January  28,  1848.    The  language  relied 
on  is  similar  to  that  in  the  other  conveyance : 
** Bounded    .     .    .     northerly   bv  a  5- foot, 
passageway."    And  it  is  met  bv  similar  con- 
siderations.   There  is  the  same  improbability 
arising  from  the  admitted  retention  by  the- 
grantors  of  the  opposite  half  of  the  passage- 
way at  its  mouth  on  Carver  street.    There  fs» 
nearly  the  same  accuracy  of  measurement  and 
expression  as  in  the  deed  to  Dexter,  and  the 
figures  coincide,  as  before,    with  those  on 
the  Wadsworth  plan.     In  October,  1858,  after 
the  execution  of  the  deeds  under  which  the 
defendants  claim.  Keep,  a  successor  of  Bates, 
and  predecessor  of  the  plaintiffs,  in  the  title- 
to  the  land  south  of  the  passageway,  and  also- 
then  owner  of  the  northerly  lot  at  the  comer 
of  Boylston  and  Carver  streets,  having  ex- 
tended certain  rods  over  the  passage  in  order 
to  support  a  chimney  on  the  last- mentioned 
lot,  executed  a  disclaimer  of  right  to  main- 
tain the  rods,  and  a  covenant  to  remove  them 
on  request,  to  the  defendants'  predecessors  in. 
title,  in  which  he  recited  that  the  latter  were 
the  owners  in  fee  of  the  passageway.    What, 
we  have  said  with  regard  to  Dal  ton's  pur- 
chase applies  even  more  strongly  to  this  re- 
cital, which  is  part  of  the  very  point  and  pur- 
view of  the  instrument. 

It  appears  to  us  that  the  foregoing  is  enoueh. 
to  justify  our  conclusion  without  more  elab- 
orate reasoning.    It  follows  that  the  plain- 
tiffs are  not  entitled  to  build  their  proposed 
bridge,  and  we  do  not  see  on  what  ground  we 
can  give  them  even  a  conditional  license  to- 
put  foundations  under  the  surface  of  the  way, 
as  is  done,  in  form,  by  the  decree  appealed 
from.     Bennett  y.  Ctemence,  Q  AUeu,  10;  In- 
galls  v.  Newhall,  189  Mass.  268,  278 ;  Byam  v. 
Bickford,  140  Mass.  81.    If,  however,  as  i» 
said,  the  foundations  already  are  in,  the  de- 
cree seems  to  make  sufficient  proviiion  for 
the  defendants'  rights. 

Decree  accordingly. 


1898. 


Page  v.  Suh  Isb.  Officb. 
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Edward  S.  PAGE  et  al,  Plfft.  in  Err.^ 

V, 

SUN  INSURANCE  OFFICE. 

(7i  Fed.  Rep.  208J 

A  policy  covering  two  parcels  of  prop- 
erty covers  eacb  parcel  Co  Its  full  amount  in 
case  of  tnjary  to  one  alone,  within  the  meaninir 
of  another  policy  coverlnir  the  Injured  parcel 
only,  which  provides  that  in  case  of  loss  the  in- 
surer shall  nut  be  liable  for  a  greater  proportion 
of  the  loss  than  the  policy  bears  to  the  whole  In- 
•uraDOe. 

(March  30, 1800.) 

EBROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota  to  re- 
view a  judgment  in  favor  of  defeudaut  in  an 
action  brought  to  recover  the  amount  alleged 
to    t>e  due   on  a  policy   of   fire   insurance. 

The  facts  are  stated  in  the  opinion. 

Before  Caldwell,  Sanborn,  and  Thayer,  Cir- 
cuit Judges. 

Messrs.  J.  N.  Searles,  T.  T.  Faimtle- 
roy*  Frederick  D*  Rice*  and  Otto 
Knel&ier  for  plaintiffs  in  error. 

Me9sr$.  Stanley  R.  Kitchel*  Frank 
W.  Sbawt  and  Emanuel  Cohen,  for  de- 
fendant in  error: 

The  compound  policies  still  cover  the  prop- 
erty in  spite  of  the  specific  insurance.  There 
is  nothing  in  an^  of  the  policies  which  gives 
the  specific  policies  the  power  to  destroy  any 
pan  of  the  contract  made  by  the  compound 
underwriters. 

Merrick  v.  Oennania  F.  Ins.  Go,  54  Pa.  277. 

If  the  policies  made  no  special  provision 
for  contribution  the  insured  would  have  tbe 
right  to  resort  to  any  one  of  the  insurers  to  re- 
cover bis  whole  loss,  and  in  that  case  the  in- 
surer who  paid  more  than  his  share  would  be 
entitled  to  a  ratable  contribution  under  equita- 
ble principles. 

May.  Ins.  §  18;  2  Parsons,  Marine  Ins.  468; 
Wiggtn  v.  Suffolk  In$.  Co.  18  Pick.  145,  29 
Am.  Dec.  576. 


S&nbom,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

Edward  8.  P&ge  and  Charles  H.  Page,  co- 
partners as  Page  Bros. ,  the  plaintiffs  in  error, 
were  the  owners  of  lumber,  lath,  and  shin- 
gles of  the  value  of  $50,095.52,  situated  on 
two  blocks  in  the  city  of  Anoka.  Minn. 
That  portion  of  this  property  situated  on  the 
easterly  of  these  blocks  was  worth  $16,727.06, 
and  that  portion  of  this  property  situated  on 
the  westerly  of  these  blocks  was  worth  $42,  • 
368.46.  On  November  10,  1898,  a  fire  caused 
a  loss  of  $80,982.02  on  that  portion  of  their 
property  situated  on  the  westerly  block,  but 
caused  no  dama^^e  or  loss  upon  the  property 
situated  on  the  easterly  block.  At  the  time 
of  this  fire  the  plaintiffs  In  error  held  poll- 

Kora.— As  to  the  sererabillty  of  insurance  in 
the  same  policy,  see  note  to  Wright  v.  Fire  Ins. 
ASBO.  (Moot.)  19  L.  H.  A.  211. 
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cies  of  insurance  to  the  amount  of  $40,000  on 
this  entire  property  situated  on  both  blocks, 
and  policies  to  the  amount  of  $10,000  upon 
that  portion  of  this  property  situated  on  the 
westerly  block.  One  of  the  latter  policies, 
for  the  amount  of  $2,500,  was  issued  by  the 
Sun  Insurance  Office,  the  defendant  in  error. 
This  policy  contains  this  provision  :  **Thia 
company  shall  not  be  liable  under  this  pol- 
icy for  a  greater  prooortion  of  any  loss  on  the 
described' property  .  .  .  than  the  amount 
hereby  insured  shall  bear  to  the  whole  in- 
surance, whether  valid  or  not,  or  by  solvent 
or  insolvent  insurers,  covering  such  prop- 
erty. " 

Upon  this  state  of  facts  the  court  below 
held,  in  an  action  upon  this  policy,  that  both 
the  $10,000  insurance  on  the  property  on  the 
westerly  block  only,  and  the  entire  $40,000 
insurance  upon  all  the  property  on  both 
blocks,  covered  the  property  situated  on  the 
westerly  block  and  described  in  this  pol- 
icy, and  that  the  plaintiffs  in  error  could  re- 
cover only  /ff^  of  the  amount  of  the  loss  on 
this  policy,  which  is  $1,549.10.  Judgment 
was  accordingly  entered  for  that  amount,  and 
this  writ  of  error  was  sued  out  to  reverse  it. 
64  Fed.  Rep.  194.  The  only  error  assigned 
is  that  only  such  a  proportion  of  the  $40,000 
insurance  upon  the  property  upon  both  blocks 
as  the  value  of  the  property  upon  the  west- 
erly block  bore  to  the  value  of  the  property 
on  both  blocks  (that  is  to  say,  only  IHtfH 
of  $40,000),  which  is  $28,677.95,  covered  the 
property  upon  the  westerly  block,  within  the 
true  meaning  of  the  clause  of  the  policy  in 
suit  which  we  have  quoted ;  that  the  wnole 
insurance  covering  the  property  on  this  block 
was  consequently  only  $88,677.95;  and  that 
the  defendant  in  error  is  consequently  liable 
^or  iJViVVW  of  $80,982.02,  the  total  loss, 
which  is  $2,002.56.  Ingenious  and  persua- 
sive arguments  have  been  presented  to  sus- 
tain this  assignment,  but  the  unambiguous 
terms  of  the  contract  are  fatal  to  them  all. 
This  contract  is  too  plain  to  permit  construc- 
tion, too  positive  to  allow  evasion,  and  too 
clear  to  admit  of  doubt.  It  provides  that 
this  defendant  in  error  shall  not  be  liabla 
for  any  greater  proportion  of  the  loss  on  the 
property  described  in  it  than  the  amount  in- 
sured by  it  shall  bear  to  the  whole  insurance 
covering  the  property  it  describes.  It  will  not 
do  to  say  that  the  policies  for  $40,000,  which 
insured  both  this  property  on  the  westerly 
block  and  that  upon  the  easterly  block,  did  not 
cover  to  their  full  amount  the  property  de- 
scribed in  this  policy.  The  whole  includes 
all  its  parts,  and  that  which  covers  the  whole 
covers  every  part  that  constitutes  the  whole. 
The  policy  in  suit  requires  the  insured  to 
state  in  his  proofs  of  loss  **all  other  insur- 
ance, whether  valid  or  not,  covering  any  of 
said  property.**  If,  pursuant  to  this  provi- 
sion, the  plaintiffs  in  error  had  stated  in  their 
proofs  of  loss  that  the  amount  of  their  insur- 
ance on  this  property  by  virtue  of  these  com- 
Sound  policies  for  $40,000  was  only  $28,677.- 
5,  it  is  plain  that  their  statement  would  not 
have  been  true.    If  the  loss  upon  the  prop- 
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wij  on  this  westerly  block  had  been  $80,000, 
instead  of  $30,892.03,  the  insured  could  cer- 
tainly have  collected  the  full  $40,000  on  these 
compound  policies.  How,  then,  can  It  be 
said  that  the  entire  $40,000  of  insurance  fur- 
nished by  these  compound  policies  did  not 
cover  the  property  damaged  7  Arguments  and 
antliorities  have  been  ursed  upon  our  con- 
sideration in  support  of  the  proposition  that 
n,  more  just  and  equitable  division  of  the 
loss  between  the  companies  which  issued  the 
compound  policies  covering  the  property 
u|)oii  both  blocks,  and  those  which  issued  the 
fipecific  policies  on  the  property  upon  the 
westerly  block  only,  would  be  effected  bv 
treating  the  former  as  insuring  the  plaintiiis 
1  n  error  to  the  amount  of  $28, 677. 05  on  the 
property  on  the  westerly  block,  and  to  the 
amount  of  $11,822.05  on  the  property  on 
the  easterly  block.  But  that  question  is  not 
presented  by  this  record.  According  to  the 
agreed  statement  of  farts  upon  which  this  case 
was  submitted,  the  $40,000  of  insurance  was 
not  so  placed.  The  question  before  us  is  not 
what  contribution  each  company  which  in- 
sured this  property  ought  in  equity  to  make 
to  the  payment  of  this  loss«  in  the  absence  of 
express  contracts  flxinir  their  liabilities,  and 
we  are  compelled  to  decline  to  follow  counsel 
into  the  consideration  of  that  and  cognate 
questions.  It  Is  not  our  province  to  make 
contracts  for  the  parties  to  this  suit,  or  to 
modify  those  which  they  have  themselves  de- 
liberately made  because  it  appears  to  us  that 
they  might  have  made  those  that  would  have 
been  more  equitable  or  more  advantageous. 


They  have  made  a  contract  themselves  which 
fixes  the  amount  of  the  liability  of  the  de- 
fendant for  this  loss.  This  action  is  founded 
on  that  contract,  and  it  is  the  sole  measure  of 
the  defendant's  liability.  The  only  question 
here  is  whether  or  not  the  plaintiffs  in  error 
may  recover,  under  this  policy,  any  greater 
proportion  of  the  loss  upon  the  property 
which  it  describes  than  that  which  the  a- 
mount  insured  by  it  bears  to  the  entire  insur- 
ance covering  that  property.  The  policy  ex- 
pressly provides  that  they  cannot,  and  that 
must  close  this  discussion. 

The  result  is  that,  under  a  clause  in  a 
policy  of  insurance  which  provides  that  the 
company  shall  not  be  liable  for  a  greater 
proportion  of  any  loss  on  the  property  de- 
scribed therein  than  that  which  the  amount 
insured  thereby  shall  bear  to  the  whole  in- 
surance covering  such  property :  First.  Com- 
pound policies  insuring  the  property  de- 
scribed in  such  a  policy,  and  other  property, 
cover  the  property  so  described,  to  their  full 
amount,  in  case  of  a  loss  upon  the  property 
described  in  the  specific  policy,  ana  no  loss 
on  the  other  property  described  in  the  com- 
pound policies.  Second.  In  such  a  case  Uie 
company  issuing  the  specific  policy  is  liable 
for  no  greater  proportion  of  the  loss  than  that 
which  the  amount  of  such  policy  beara  to 
the  total  amount  of  both  the  compound  and 
specific  policies  covering  the  property  It  de- 
scribes. Merrick  y.  Germania  F.  Ins.  Oo,  54 
Pa.  277.  281,  282,  284. 

The  judgment  below  is  afflitned,  with  eosta. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.  SECOND  CIRCUIT. 


Thomas  H.  LANGFORD 

V. 

David  C.  P.  RIVINU8. 

( FM.  Bep ) 

1  •  Evidence  of  the  anbeeqnent  solvency 
of  Ik  firm  of  judgment  debtors  ia  admissihle  to 
8bow  tbe  value  of  a  Judgment  at  the  time  of  Its 
wrongful  discharge  by  a  former  member  of  a 
Arm  in  whose  favor  it  was  rendered. 

8«  The  meaanre  of  damages  for  the  con- 
version of  a  Jadgment  lo  favor  of  a  part- 
nership by  a  former  member  of  the  firm  who 
wrongfully  discharged  it  Is  tbe  value  of  the 
Judgment  at  the  date  of  the  conversloiu 

(July -,1801) 

CROSS  WRITS  of  error  to  the  Circuit  Court 
of  the  United  Slates  for  the  Sout  hern  District 
of  New  York  to  review  a  judgment  allowing 
pari  of  the  damagss  claioied  for  the  alleged 


wrongful  conversion  of  a  promissory  note 
which  had  formerlv  belonged  to  the  parties  aa 
partners  but  the  interest  in  which  had  passed 
toplaintiff.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Before  Wallace,  Shipman,  and  Townsend, 

«lw. 

Mr.  Hamilton  Odoll*  for  plaintiff  in 
error: 

The  assumption  of  a  right  to  dispose  of  an- 
other's property,  or  the  exercise  of  a  dominion 
over  it,  to  the  exclusion  or  in  defiance  of  the 
right  of  the  real  owner,  is  a  conversion. 

Bristol  V.  Burt,  7  Johns.  254,  5  Am.  Dec. 
264;  Richards  v.  PitU  Agn.  Works,  37  Hufi, 
4:  Boyce  v.  Broekway,  81  N.  Y.  490;  Beam  v. 
Smith,  61  N.  Y.  481. 

In  all  actions  of  conversion,  in  the  absence 
of  special  circumstances  the  value  of  the  prop- 
erty at  the  time  of  conversion,  with  interest, 
furnishes  the  rate  of  compensation. 

Mechanics  db  T,  Bankv,  Farmers  <ft  if.  Nat. 


Kon.— For  kindred  oases  of  damages  for  con* 
version  of  ohoses  in  actton,  see  (as  to  coover- 
siOD  of  corporate  stock)  Wright  v.  Bank  of  tbe 
Metropolis  (N.  Y.)  1  L.  K.  A.  280;  AUen  v.  South 
Boston  R.  Co.  (Mass.)  6  L.  B.  A.  717. 

88  L.  R  A. 


Aa  to  conversion  of  an  insnranoe  polloj,  aee 
Hayes  v.  MasBaohusetts  Mat.  L.  Ins.  Co.  (HL)  1  L. 
B.A.803. 

As  to  notes,  see  Griggs  v.  Day  (N.  Y.)  18  L.  B.  A« 
120. 
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Bank,  60  N.  Y.  52;  OrmAy^.  Vermont  Capper 
Min.  C^.  56  N.  Y.  623;  V^ehle  ▼.  BavUand,  69 
5.  Y.  448;  Prince  v  Conner,  Id.  608;  Dedin 
▼.  Fike,  5  Daly,  85;  Sedpieick  v.  «a<»,  12 
Blalchf.  163;  Arkaneas  VaUey  Land  dt  C. 
0>.  T.  Mann,  180  U.  S.  79,  32  L.  ed.  858; 
nird  Nat.  Bank  r.  Boyd,  44  Md.  47,  22  Am. 
Rep.  85;  Griggs  ▼.  Day,  186  N.  Y.  161. 18  L. 
R.  A.  120;  Potter  ▼.  JHerc^tanU'  Bank,  28  N.  Y. 
•641,  86  Am.  Dec  278;  Thayer  ▼.  Manley,  78 
X.  Y.  805;  Booth  ▼.  P&u)efi,  56  N.  Y.  22; 
King  y.  i/am,  6  Allen,  298;  Kellogg  y.  Ib/np- 
«?n.  142  Mass.  76. 

Meart.  Russell  Dtuuie  and  Morse  A 
4vriffiii,  for  defendant  io  error: 

Concedinc:  that  the  defendant  Is  rifi^bt  in 
claiming  tbat  his  liability  should  be  limited  to 
tbe  ralue  of  the  judgment  at  the  date  of  its 
<?ODversion,  eyidence  of  the  fioancfal  coodition 
of  the  judgment  debtors  two  weeks  later  and 
tabsequently  is  not  only  admissible  but  is  en- 
titled to  great  weight  as  indicating  the  real 
yalne  of  the  judgment  at  tbat  time. 

Sedgw.  Damages,  §§  248,  258. 257;  Uoffman 
T.  (hnner,  76  N.  Y.  121;  Pitt  y.  Texas  Storage 
(]o.  (Tex.)  18  S.  W.  465;  Constant  y.  Lehman, 
^2  Kan.  227;  Parmenter  ▼.  FUtpatrick,  185  N. 
Y.  190. 

It  is  permissible  to  proye  future  deyelop- 
loents  relating  to  the  property  as  evidence  of 
tendencies  and  facts  existing  at  the  time  of  its 
onyersion  which,  had  they  been  known,  would 
hs?e  raised  the  current  price  of  the  property 
to  its  teal  value. 

Sturge»  ▼.  Keith,  57  111.  461,  11  Am.  Rep. 
^;  Peek  ▼.  Derry,  L.  R  87  Ch.  Dly,  541. 

Evidence  relating  to  the  subsequent  solvency 
of  the  judgment  debtors  was  properly  admit- 
ted because  it  was  competeot  eyidence  for  the 
purpose  of  showing  the  plaintiff's  real  loss  and. 
what  the  Judgment  would  have  been  reallv 
worth  in  due  time  to  the  plaintiff  if  the  defend- 
ant bad  not  satisfied  it 

Sutherland,  Damages,  $  1117;  Btiekney  y. 
AUen,  10  Qray,  852;  Heald  y.  MaeOovoan,  15 
Daly,  288;  Oreen  y.  Boston  dt  L,  R.  Co.  128 
Mass.  221.  85  Am.  Rep.  870;  International  A 
0.  N.  B,  Co.  y.  Nicholson,  61  Tex.  550;  ffoeey 
V.  Grant,  52  N.  H.  569;  Rose  y.  Lewis,  10 
Mich.  483;  Whitlen  y.  Wright,  84  Mich.  92; 
Baker  y.  Drake,  58  N.  Y.  211,  18  Aul  Rep. 
W.  66  N.  Y.  518.  23  Am.  Rep.  80;  Wng/it 
V.  Bank  of  the  Metropolis,  110  N:  Y.  287.  1  L. 
R  A  289;  Barnes  v.  Broitn.  180  N.  Y.  872; 
Galigher  y.  Jones,  129  U.  S.  193,  82  L.  ed.  658; 
SmerviOe  db  E.  B,  Go.  y.  Doughty,  2i  N.  J. 
L.  495;  Buydam  y.  Jenkins,  8  Sandf.  414. 

TowBsendy  J.,  delivered  the  opinion  of 
tbe  court : 

These  are  two  writs  of  error,  one  by  the 
defendant  to  reyiew  a  judgment  for  the  plain- 
tiff, rendered  upon  a  yerdict  of  the  jury,  and 
the  other  by  the  plaintiff  to  review  certain 
rulings  of  the  court  directing  the  fury  to 
bring  in  no  yerdict  for  the  plaintiff,  on  ac- 
coimt  of  certai  o  expenses  of  the  trial .  Coun  - 
sel  for  the  plaintili  having  stated  that,  in  the 
event  of  an  affirmance  of  the  Judgment,  he 
would  not  press  his  claims,  defendant's  writ 
of  error  only  has  been  considered. 

The  plaintiff  herein,  David  C.  F.  Riyinus, 
and  the  defendant,  Thomas  H.    Langford, 
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were  formerly  partners  doing  business  under 
the  firm  name  of  Rivinus  <fe  Langford.  On 
December  81,  1884,  the  partnership  was  dis- 
solyed,  and  it  was  then  mutually  agreed 
that  the  assets  thereof  should  be  owned  and 
controlled  solely  by  Hiyinus.  After  said 
dissolution  a  judgment  for  $2,936.29  was  ob- 
tained in  fayor  of  said  partners  against  Henry 
W.  Kane,  William  J.  McCaffrey,  George  W. 
Kane,  and  Abraham  Kane,  copartners  doing 
business  under  the  firm  name  and  style  of  the 
"  New  York  State  Clothing  Company.  **  De- 
fendant Langford,  without  authority  from 
plaintiff,  accepted  $857.15  in  payment  of 
said  judgment  and  executed  a  satisfaction 
piece.  Afterward,  the  $357. 15  was  paid  by 
defendant  to  plaintiff  under  a  stipulation  that 
it  should  not  affect  plaintiff's  right  to  sue 
for  the  balance.  Defendant  has  admitted  his 
want  of  authority  to  execute  said  satisfaction 
piece,  and  the  only  question  for  the  jury  in 
said  action  was  as  to  the  measure  of  damages 
for  the  conyersion.  The  defendant  claimed 
that  as  the  ludgment  debtors  were  insolyent, 
and  the  judgment  uncollectible  at  the  time 
when  it  was  satisfied,  only  nominal  damages 
could  be  recovered.  The  court  overruled  this 
contention  and  admitted  evidence  of  the  finan- 
cial status  and  business  prosperity  of  said 
judgment  debtors,  from  Noyember  1,  1891, 
to  the  present  time,  showing  that  shortly  after 
the  execution  of  said  satisfaction  piece  one 
or  more  of  the  judgment  debtors  were  solv- 
ent and  able  to  pay  said  claim  in  full,  and 
that  the  financial  standing  of  said  debtors  had 
continued  good  up  to  the  time  of  the  trial 
of  the  action. 

Plaintiff  also  testified  that  one  of  the  judg- 
ment debtors  called  on  him  in  the  month  of 
October,  1891,  and  asked  him  whether  he 
would  accept  16f  per  cent,  then  26  pei 
cent,  and  then  83^  per  cent,  in  satisfaction  of 
said  judgment,  ana  what  sum  he  would  ac- 
cept, and  that  he  refused  to  accept  either  of 
said  sums,  or  any  sum  less  than  the  principal 
and  interest. 

The  court  also  denied  a  motion  to  direct 
a  yerdict  for  the  plaintiff  for  nominal  dam- 
ages, and  charged  the  jury  that  the  measure 
of  damages  was  the  yalue  of  the  judgment 
to  the  plaintiff  at  the  date  of  the  conversion, 
and  that  in  determining  what  said  yalue 
was,  they  might  consider  all  the  eyidence  in 
the  case ;  that  at  the  date  of  the  conyersion 
the  judgment  debtors  were  insolvent,  and 
that  at  a  subsequent  time  prior  to  the  trial 
they  were  solvent  and  able  to  pa^  said  judg- 
ment; that  neither  of  these  circumstances 
was  absolutely  controlling,  but  that  from 
tbe  whole  evidence  they  were  to  determine 
what  the  judgment  was  actually  worth  to 
the  plaintiff  at  the  time  of  the  conversion. 

The  defendant  excepted  to  said  rulings  and 
refusal  to  direct  a  verdict  and  to  said  charge. 

The  defendant  claims  that  eyidence  of  the 
solvency  of  the  parties  at  a  period  subsequent 
to  said  conversion,  was  inadmissible  for  the 
purpose  of  determining  the  damage.  But 
this  eyidence  was  not  emitted  to  show  the 
value  of  said  note  at  such  subsequent  period. 
The  jury  were  distinctly  instructed  on  this 
point  as  follows: 

*'The  defendant  in  this  case  is  liable  for 
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the  differeoce  between  what  he  paid,  with 
the  interest,  and  the  amount  that  this  judg- 
ment was  actually  worth  to  the  plaintiff  on 
October  19,  1891.  Tou  will  determine  what 
it  was  worth  by  determining  from  the  evi- 
dence in  this  case  what  money  would  have 
been  paid  for  that  judgment  if  this  defend- 
ant bad  not  interfered  and  taken  $857.15.*' 

We  are  unable  to  perceive  any  error  in  the 
admission  of  said  evidence  or  in  the  charge. 
The  single  question  at  issue  was  the  value  of 
the  judi^meut  to  the  plaintiff  at  the  date  of 
its  conversion. 

The  plaintiff  insisted  upon  his  right  to 
hold  the  judgment  until  he  could  obtain  full 
satisfaction.  He  was  entitled  to  show  the 
subsequent  solvency  of  the  partners  as  bear- 
ing upon  the  question  of  actual  value  and 
as  tending  to  show  what  the  judgment  was 
worth  to  him.  tiuch  facts  furnish  the  best, 
if  not  the  only  satisfactory  evidence  of  the 
most  remunerative  use  for  which  the  judg- 
ment was  adapted.    Sedgw.  Damages,  §  252. 

The  general  rule  of  damages  in  cases  of 
conversion  in  the  absence  of  special  circum- 
stances is  the  value  of  the  property  at  the 
time  of  the  conversion,  with  interest  thereon. 
Ormsby  v.  Vermont  Copper  Min.  Co,  66  N.  Y. 
628 ;  Afechanics  d  T,  Bank  v.  Farmers  dh  if. 
Bank,  60  N.  Y.  52 ;  Arkantm  VaUey  Land  ds 
0.  Co.  ▼.  Mann,  180  U.  8.  79,  82  L.  ed. 
858. 

Where  the  value  of  the  property  is  fluctuat- 
ing, the  value  may  be  fixed  at  the  time  the 
owner  is  deprived  of  bis  property,  or  within 
a  reasonable  time  thereafter  for  replacing  it. 
Baker  v.  Drake,  58  N.  Y.  211,  13  Am.  Rep. 
607,  66  N.  Y.  518,  28  Am.  Rep.  80 ;  WelUe 
V.  Haviland,  69  N.  Y.  488 ;  Wright  v.  Bank 
of  the  Metropolis,  1 10  N.  Y.  237,  1  L.  R.  A. 
289 ;  Barnes  v.  Brown,  130  N.  Y.  872 ;  Oal- 
iqher  v.  Jones,  129  U.  S.  198,  82  L.  ed. 
668. 

The  market  value  at  the  time  of  conversion 
is  ordinarily  a  satisfactorily  accurate  means 
of  estimating  plaintiff's  loss.  The  underly- 
ing principle,  applicable  to  all  cases,  is  that 


stated  in  Baker  v.  Drake,  supra,  as  follows  z 
**  An  amount  sufficient  to  indemnify  the  party^ 
injured  for  the  loss,  which  is  the  natural, 
reasonable,  and  proximate  result  of  the  wrong- 
ful act  complained  of,  and  which  a  proper 
degree  of  prudence  on  the  part  of  the  com- 
plainant would  not  have  averted,  is  the  meas- 
ure of  damages  which  juries  are  usually 
instructed  to  award,  except  in  cases  where  pu- 
nitive damages  are  allowable.^ 

In  the  case  of  the  conversion  of  a  chattel 
where  the  market  value  fails 'to  furnish  the 
true  measure  of  damages,  the  plaintiff  may 
show  by  any  appropriate  evidence  the  actual 
injury  from  the  loss  of  the  possession  of  the 
chattel,  and  evidence  of  the  value  of  such 
property,  prior  or  subsequent  to  the  conver- 
sion, is  admissible  to  prove  actual  value  at 
the  time  of  conversion.  Svydam  v.  Jenkins,  3 
Sandf.  614;  Parmenter  v.  Fitzpatriek,  135  N. 
Y.  190;  Sturges  v.  Keith,  57  111.  451,  11  Am. 
Rep.  28 ;  Peeky.  Derry,  L.  R.  87Ch.Div.  541. 

In  support  of  his  contention  defendant  cites 
King  v.  Ham,  6  Allen,  298 ;  Kellogg  v.  Tomp- 
son,  142  Mass.  76.  In  King  v.  Ham  the  maker 
of  a  note  became  insolvent  upwards  of  two 
years  after  the  conversion,  and  while  the  note 
was  still  in  the  hands  of  the  defendant.  In 
Kellogg  v.  Tompson  the  note  was  converted 
before  maturity  and  defendant  offered  to  ahow 
the  financial  condition  of  the  maker  at  ma- 
turity several  months  after  conversion.  The 
evidence  of  subsequent  insolvency  was  in 
each  case  held  to  be  inadmissible.  In  each 
of  these  cases  the  maker  was  apparently  sol- 
vent at  the  time  of  the  conversion,  and  plain- 
tiff might  presumably  have  sold  the  note 
for  1  ts  face  val  ue.  Under  such  ci  rcumstanoes 
the  court  properly  so  applied  the  rule  as  to 
indemnify  the  plaintiff  against  loss.  la 
cases  of  doubt  as  to  what  disposal  plaintiff 
would  have  made  of  the  note,  the  doubt 
should  be  resolved  against  the  wrongdoer 
and  in  favor  of  the  injured  party. 

The  judgment  is  affirmed. 

All  concur. 
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PnOSPHATE      COMPANY, 
Appt., 

Rachel  PERRY. 
(74  Fed.  Rep.  423.) 


!•   ▲  Jndg'ment  against  a  corporation 

after  its  dlssoiatloo  Is  Invalid. 

8«  Statutes  continuing  corporate  exis- 
tence a  oertain  time  after  dissolution  for  pur- 
poses  of  suits,  and  forbidding  tbe  defense  of  want 
of  legal  organization  of  tbe  corporation,  do  not 
apply  to  corporations  of  other  states. 

(February  17, 1896.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Florida  in  favor 
of  plaintiff  in  a  suit  brought  to  hold  defendant 
respoDsiblefor  a  debt  of  the  corporation  which 
was  alleged  to  have  turned  over  its  property 
to  defendant  charged  with  its  debts.     Beversed. 

The  facts  are  stated  in  the  opinion. 

Before  Pardee  and  McCoronck,  Circuit 
Judges,  and  Boarman,  District  Judge. 

Messrs.  Lawton  &  Cannin^liam,  for  ap- 
pellant: 

The  Judgment  of  Rachel  Perry  against  tbe 
Chatham  Investment  Company  is  absolutely 
null  and  void  because  the  suit  was  commenced 


NOTB.— As  to  the  effect  of  tbe  dissolution  of  a  cor- 
poration upon  its  rights  of  action,  see  note  to  Mil- 
waukee Mut.  F.  Ins.  Co.  V.  Sentinel  Co.  (Wis.)  15  L. 
R.  A.  (S27.        , 
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As  to  tbe  effect  of  sucb  dissolution  on  actions 
against  the  corporation,  see  Nelson  v.  Hubbard 
(Ala.)  17  L.  R.  A.  875,  and  Combes  v.  Milwaukee  & 
M.  R.  Co.  (Wis.)  S7  L.  R.  A.  dGO. 


1886. 
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and  the  Judgment  obtained  after  the  dissolu- 
tion of  tbe  corporatioti. 

2MoTawetz,  Priv.  Corp.  e§  1081-1035;  Fini 
Nat.  Bank  v,  Colby,  88  U.  S.  21  Wall.  609,  22 
L.  ed.  687;  Logan  v.  Western  d  A.  R.  Co.  87 
<5a.  533;  Merriil  v.  Svffofk  Bank,  81  Me.  57, 
fjO  Am  Dec  649;  Pendleton  ▼.  B'tuell,  144  U. 
S.  640,  86  L.  ed.  574;  Wilcox  y.  Continental  L. 
In$,  Co,  56  Conn.  468;  Lang  v.  Louisiana  Tan- 
ning Co.  56  Fed.  Rep.  875;  Bonaffe  v.  Fowler, 
7  Paige,  576;  Thornton  ▼.  Marginal  Freight 
R.  Co.  123  Mass.  32:  Remington  ▼.  Bamana 
Baa  Co.  140  Mass  494. 

The  court  erroneously  held  that  the  act  of 
tbe  legislature  of  Florida,  August  8, 1868,  cod- 
ified in  McClellan's  Digest  of  the  Laws  of  Flor- 
ida. ^^^  27.  28,  234.  applied  to  the  Chatham 
Iq vestment  Company,  a  foreign  corporation. 

Pardee*  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Tbe  appellee,  Rachel  Perry,  a  citizen  of 
tbe  state  of  Florida,  brought  her  bill  in  the 
chuucery  court  of  Marion  county,  state  of 
Florida,  against  the  Marion  Phosphate  Com- 
pany, a  Georgia  corporation,  and  therein  al- 
leged that  on  the  16th  day  of  December,  1892, 
site  obtained  a  judgment  on  the  common- law 
side  of  that  court,  for  the  sum  of  $2, 158. 88, 
against  tbe  Chatham  Investment  Company, 
a  body  corporate  created  under  the  laws  of 
tbe  state  of  Georgia ;  that  the  Chatham  In- 
vestment Company  was  the  owner  of  large 
inxlies  of  land  in  the  state  of  Florida,  some 
of  tliem  Iving  in  Marion  county,  which  wore 
in  1891,  by  divers  deeds,  conveyed  by  the 
viul  Chatham  Investment  Company,  for  the 
<oDsirleration  of  $5,000,000,  to  the  Marion 
Phosphate  Company;  that  soon  after  such 
ronvuyancea.  and  before  the  aforesaid  judg- 
mem  was  obtained,  the  Chatham  Investment 
<^'utnpany  dissolved,  and  surrendered  its  char- 
ter: that  both  of  the  above-named  corpora- 
te (^ns  were  orcranized  and  chartered  by  the 
^ime  stockholders,  the  said  Chatham  Invest- 
ment Company  being  organized  for  the  pur- 
prtse  of  purchasing  said  lands  and  holding 
I'lim  in  trust  for  the  Marion  Phosphate  Com- 
jacy;  that  the  consideration  paid  by  the 
Marion  Phosphate  Company  to  the  said  Chat- 
Ijam  Id  vestment  Company  was  the  defendant's 
<ertificate8  of  capital  stock,  based  upon  said 
)aDds.  tiie  persons  holding  stock  in  said  Chat- 
iam  Investment  Company  surrendering  their 
<vnifi -ates  in  that  corporation  for  certfficates 
'>r  defendant's  capital  stock,  at  the  ratio  of 
tea  shares  of  defendant's  stock  to  one  in  said 
Hiatbam  Investment  Company  ;  that  in  real- 
ity tbe  organization  of  the  defendant  com- 
pany was  only  the  reorganization  of  said 
Chatham  Investment  Company,  with  the 
«ame  capital,  same  stockholders,  same  land, 
and  about  tbe  same  officers ;  that  the  defend- 
ant company  took  the  lands  and  property 
of  tbe  Chatham  Investment  Company  subject 
to  all  claims,  debts,  liens,  and  obligations 
then  existing  against  it;  and  that  defendant 
is  not  a  bona  fide  purchaser  of  the  lands  of 
the  said  dissolved  company,  as  against  com- 
p)siniint*B  judflrmenU  Certain  lands  are  de- 
scribed in  the  Bill,  lying  in  Marion  county, 
Florida,  to  which  complainant  asserted  that 
she  bad  an  equitable  lien  for  the  satisfaction 
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of  the  above  Judgment,  wherefore  she  prayed, 
etc.      To  the  bill  was  attached  an  exhibit 
showing  that  on  the  16th  day  of  December, 
1893,  the  said  Rachel  Perrv,  in  the  circuit 
court  of  Marion  county,  Florida,  recovered 
a  Judgment  by  default  against  the  Chatham 
Investment  Company,  a  body  corporate  under 
the  Jaws  of  the  state  of  Georgia,  for  the  sum 
of  $2,154,  principal  and  interest,  and  $4.88, 
costs  of  court.     The  Marion  Phosphate  Com- 
pany removed  the  case  to  the  circuit  court 
for  the  southern  district  of  the  state  of  Flor- 
ida on  the  ground  of  diverse  citizenship.    In 
the  circuit  court  tbe  Marion  Phosphate  Com- 
pany filed  a  demurrer  to  the  said  bill,  for 
want  of  equity  particularly  charging  that 
the  bill,  upon  its  face,   discloses  that  the 
Judgment  against  the  Chatham  Investment 
Company  was  recovered  December  16,  1892, 
and  that  the  said  Chatham  Investm<!nt  Com- 
pany was  a  corporation  created  under  the  laws 
of  Georgia,  and  that  the  said  corporation  be- 
came dissolved,  and  surrendered  its  charter, 
in  1891, — long  prior  to  the  rendition  of  said 
judgment.     This  demurrer  was  overruled  by 
the  court,  and  thereafter  the  Marion  Phos- 
phate Company  was  driven  to  answer,  and 
other  proceedings  were  had,  resulting  in  a 
decree  in  favor  of  Rachel  Perry  against  the 
Marion  Pliosphate  Company  to  the  effect  that 
the  judgment  obtained  bf  the  complainant 
in  the  circuit  court  of  Marion  county  against 
the  Chatham  Investment  Company  was  a  valid 
Judgment;  that  the  Marion  Phosphate  Com- 
pany held  the  lands  of  the  Chatham  Invest- 
ment Company  in  trust  for  the  payment  of 
*the  complainant's  debt;  that  the  complain- 
ant had  an  equitable  lien  on  the  said  lands, — 
''and  condemning  the  Marion  Phosphate  Com- 
pany lo  pay  the  amount  of  said  judgVnent, 
in  default  whereof  the  lands  mentioned  in 
the  bill  should  be  sold  to  pay  the  same.    The 
proceedings  had  after  overruling  .the  demur- 
rer are  not  necessary  to  recapitulate,  except 
to  notice  that  it  was  fully  shown  in  the  an- 
swer, and   established   bv   undisputed   evi- 
dence, that  more  than  six  months  prior  to 
the  institution  of  the  suit  at  law  by  Rachel 
Perry  against  the  Chatham  Investment  Com- 
pany in  the  circuit  court  of  Marion  county, 
li'lorida,  the  Chatham  Investment  Company, 
under  and  in  accordance  with  the  laws  of 
Georgia,  had,  as  a  corporation,  surrendered 
its  charter,  and  had  been  legally  dissolved 
as  a  corporation.     The  appellant  makes  nine 
specific  assignments  of  error,  the  last  one 
being  that  the  court  erred  in  overruling  the 
demurrer  of  the  defendant  to  the  complain- 
ant's bill. 

The  vital  question  in  the  case  is  whether 
the  Judgment  at  law  rendered  against  the 
Chatham  Investment  Company,  a  corporation 
which  at  the  time  was  legally  dissolved,  and 
which  judgment  is  tbe  base  of  this  suit,  is 
a  valid  judgment.  We  think  this  question 
is  sufficiently  presented  by  the  demurrer  to 
the  bill.  That  a  dissolution  of  a  corporation 
abates  all  suits  against  it  is  familiar  law  of 
the  text- books.  2  Morawetz,  Priv.  Corp. 
g  1081,  thus  declares:  **The  dissolution  of 
a  corporation,  at  common  law,  not  only  means 
that  the  company  has  lost  its  franchises,  and 
can  no  longer  act  in  a  corporate  capacity. 


2M 


Ukitbd  States  Cibcuit  Coobt  of  Afpbalb. 


but  it  implies  that  the  corporation  has  wholly 
oeased  to  exist  in  legal  contemplation  and 
will  not  be  recognized  as  a  corporate  body  for 
any  purpose.  It  follows  that  suits  brought 
by  or  against  a  corporation  are  abated  by  its 
dissolution,  and  a  Judgment  purporting  to 
be  rendered  against  a  corporation  which  is  not 
in  existence  is  a  nullity." 

Any  number  of  cases  can  be  cited  to  sup- 
port the  text.  In  Bonaffs  y.  Fbwler,  7  Paige, 
576,  it  was  held  that  a  judgment  recovered 
against  a  corporation  after  it  has  been  dis- 
solved is  not  even  prima  facie  evidence  of  a 
debt  due  from  the  corporation  at  the  time 
of  its  dissolution ;  and  this  decision  is  amply 
supported  by  adjudged  cases.  In  Thornton 
V.  Marginal  Freight  R  Go.  128  Mass.  82,  it 
is  held  that  a  court  has  no.  jurisdiction  in 
equity  over  a  bill  by  a  creditor  against  a 
corporation  to  apply  to  the  payment  of  a 
judgment  property  of  the  debtor  in  the  hands 
of  a  third  party,  if  the  judgment  was  invalid 
at  tbe  time  it  was  recovered,  and  the  corpo- 
ration had  ceased  to  exist.  We  do  not  find 
in  the  transcript  any  opinion  of  the  trial 
jud^e,  and  therefore  we  do  not  know  how 
he  viewed  the  general  law  relating  to  abate- 
ment of  suits  against  corporations  on  disso- 
lution ;  but  we  gather  from  the  record  that, 
in  his  opinion,  §§  85  and  86  of  the  act  of  the 
legislature  of  Florida  of  Au^^ust  8,  1868 
(McClellan's  Dig.  Pla.  p.  234,  S§  27,  28; 
Fla.  Rev.  Stat.  §g  2155.  2159),  applied  to 
the  Chatham  Investment  Company,  a  corpo- 
ration of  the  state  of  Georgia,  and  thus  con- 
trolled the  case.  Those  sections  are  as  fol- 
lows :  • 

^'Sec.  27.  All  corporations  shall  continue 
bodies  corporate  for  the  term  of  three  years 
after  the  time  of  dissolution  from  any  cause, 
for  the  purpose  of  prosecuting  or  defending 
suits  by  or  against  them,  and  enabling  them 
gradually  tp  settle  their  concerns,  to  dispose 
of  and  convey  their  property,  and  to  divide 
their  capital  stock,  but  for  no  other  purpose. 

^'Sec.  28.  No  body  or  persons  acting  as  a 
corporation  under  this  chapter  shall  be  per- 
mitted to  set  up  the  want  of  a  legal  organiza- 
tion as  a  defense  to  an  action  against  them 
as  a  corporation  ;  nor  shall  any  person  sued 
upon  a  contract  made  with  such  a  corpora- 
tion, or  sued  for  an  injury  to  its  property, 
or  a  wrong  done  to  its  interest,  be  permitted 
to  set  up  a  want  of  such  legal  organization 
in  his  defense. " 

We  do  not  find  in  these  sections,  nor,  in 
fact,  in  any  part  of  the  act  of  1868,  any  in- 
tention on  the  part  of  the  lawmaking  power 
of  the  state  of  Florida  to  control  or  regulate 
the  corporations  of  other  states.  Under  the 
statute,  it  is  only  by  inference  that  foreign 
corporations  were  permitted  to  do  business 
in  the  state.  Section  24  was  as  follows: 
"Suits  against  corporations  shall  be  com- 
menced only  in  tbe  county  where  such  cor- 
poration shall  have,  or  usually  keep,  an  office 
for  the  transaction  of  its  customary  business ; 
and  in  the  case  of  companies  incorporated  by 
other  states  and  doing  lawful  business  in  this 
state,  suits  shall  be  commenced  in  the  county 
wherein  such  company  may  have  an  agent 
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or  other  representative."    McClellan*s  Die. 
Fla.  p.  281,  g  17. 

Section  29  of  the  act  put  foreign  corpora- 
tions having  property  in  the  state  on  the  same 
footing  as  individuals,    residents  of  other 
states,  in  the  matter  of  attachment.    These 
last- quoted  sections  indicate  that  there  was- 
no  purpose  in  tbe  act  to  in  any  wise  treat 
foreign  corporations  doing  business  in  the 
state  as  Florida  corporations.     Unless,  by^ 
legislation,  a  foreign  corporation  doing  bus- 
iness in  the  state  is  made  a  citizen  of  Florida, 
we  are  unable  to  see  how  the  dissolution  of 
such  corporation  can  be  affected  by  the  laws- 
of  Florida.     In  Penntylwinia  R.  Co.  ▼.  St. 
LouU,  A.  db  r.  H.  R.  Go.  118  U.  8.  290,  295. 
80  L.  ed.   88,  87,  the  Supreme  Court  says : 
It  does  not  seem  to  admit  of  question  that  a. 
corporation  of  one  state,  ownin^r  property  and 
doing  business  in  another  state  by  permission 
of  the  latter,  does  not  thereby  become  a  citi- 
zen of  this  state  also."     See   also  Ooodlett 
V.  LouisvilU  dilf.  R.  Go.  122  U.  8.  405,  30 
L.  ed.  1282. 

**  A  corporation  cannot  migrate  nor  change 
its  residence  without  the  consent,  express  or 
implied,  of  its  state;    but  it  nuty  transact 
business  wherever  its  charter  allows,  unless 
prohibited  by  local  laws."    **  'It  must  dwell 
in  the  place  of  its  creation,  and  cannot  mi- 
grate   to    another  sovereignty.'"    Bank    of 
Augusta  v.  EarU.  38  U.  S.  18  Pet.  519,  520. 
10  L.  ed.  274.  275 ;  Baltimore  A  0.  K    Go. 
V.  Koontz,  104  U.  S.  5,    12,  26  L.   ed.  643. 
646. 

Canada  Southern  R.  Go.  v.  Oebhard,  10» 
U.  S.  527,  27  L.  ed.  1020.  is  to  the  same 
effect;  and,  further,  that  ''a  corporation  of 
one  country,  doing  business  in  another  coun- 
try, is  subject  to  such  control,  in  respect  to 
its  powers  and  obligations,  as  the  government 
which  created  it  may  properly  exercise. 
Gvery  person  who  deals  with  it  anywhere 
impliedly  subjects  himself  to  such  laws  of 
its  own  country  affecting  its  power  and  ob- 
ligations as  the  known  and  established  policy 
of  that  goveinraent  authorizes.  Anything- 
done  in  that  country  under  the  authority  of 
such  law,  which  discharges  it  from  liability: 
there,  discharges  it  everywhere." 

The  Chatham  Investment  Company,  incor- 
porated under  the  laws  of  the  state  of  Georgia, 
when  dissolved  according  to  those  laws,  be- 
came a  dissolved  corporation  everywhere, — 
dead  in  Florida  as  well  as  Georgia.  As  the 
case  presents  itself  to  us,  we  are  clearly  of 
opinion  that  the  demurrer  to  the  bill  of  com- 
plaint should  have  been  sustained.  As  thia 
necessitates  tbe  reversal  of  the  judgment,  and 
directs  a  dismissal  of  the  bill,  it  is  unneces- 
sary to  consider  the  other  assignments  of  er- 
ror. Although  we  have  found^the  judgment 
at  law,  which  was  the  basis  of  complainant*^ 
bill,  invalid,  we  are  inclined  to  the  opinion, 
from  our  examination  of  the  record,  that  the 
appellee  may  have  equities  which,  properly 
presented,  can  be  recognized  and  enforced. 

We  shall  therefore  reverse  the  decree  appealed 
from,  and  remand  the  cause,  with  instruc- 
tions to  dismiss  the  bill,  but  without  preju* 
dice.     And  it  is  so  ordered. 
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Margaret  A.  WADE.  Plff.  in  Err., 

V. 

LUTCHER  A  MOORE  CYPRESS  LUMBER 
COaiPANY,  Limited. 
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A  eonstitatioiial  provision  makioff  all  rail- 
road com paolea  common  oarriers  does  DOt  apply 
to  a  corporatioo  organized  for  business  purposes 
which  operates  a  railroad  upon  its  own  property 
for  purposes  connected  with  ita  business. 

(February  17, 1«MD 

ERROR  to  the  Circuit  Court  of  tbe  tJuited 
States  for  the  Easteni  District  of  Louisiaua 
to  review  a  judgment  in  favor  of  defendant  in 
an  action  brought  to  recover  damaires  for  tWe 
death  of  plaintiff's  sod  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 

Before  Pardee  and  McComick,  Circuit 
Jadfies,  and  Boarman,  District  Judge. 

Meiars,  John  T.  Whittaker  and  Ben- 
jjtaaia  Rice  Fonnan,  for  plaintiff  in  error: 

Hampton  Wade  being  lawfully  carried  by 
defendant  on  its  steam  railroad  on  the  car 
provided  for  passengers  had  a  legal  right  to 
safe  carnage. 

Hnichinson,  Carr.  §  664. 

Gratuitous  passengers  are  entitled  to  safe 
carriage,  and  can  recover  damages  for  injuries 
sustained  by  the  negligence  of  those  operating 
the  train  of  a  railway. 

AuUin  V.  Great  Western  R.  Co.  L.  R.  2  Q.  B. 
442;  Jacobu$T.  St.  Paul  &  C.  R.  Co.  20  Minn. 
125. 18  Am.  Rep.  860;  Bvffalo.  P.  d:  W.R.  Co. 
V.  anara  (Pa.)  9  Am.  &  En?.  R.  Cas.  317 
(1882);  Grand  Trunk  R  Co.  v.  Stevens,  95  U.  S. 
655. 24  L.  ed.  686;  Ohio  d  M.  R.  Co.  v.  JV'iVvfc 
leu,  71  Tnd.  271:  Gradin  v.  St.  Paul  dk  D.  H. 
Co.  30  Minn.  217  (1883);  Lenion  v.  ChanOor, 
68  Mo.  340.  30  Am.  Rep.  7S9;  Ohio  d  M.  R. 
Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep.  719; 
W'attrhury  v.  New  York  C.  d  E.  R.  R.  Co.  17 
Fed.  Rep.  671. 

A  corporation,  chartered  among  other  things 
toestflbli^b  and  operate  a  line  of  steam  railroad, 
cannot  devest  itself  of  its  obligations  and  fran- 
chises and  consequent  responsibilities  and 
duties  by  employing  some  persons  to  operate 
for  its  use  and  benefit. 

Maeon  d  A.  R.  Co.  v.  Mayes,  49  Ga.  856; 
PitUburg,  G.  d  St.  L.  R.  Co.  v.  Cam^Ml,  88 
III.  443;  Ohio  d  M.  R.  Co.  v.  Dunbar,  20  III. 
623,  71  Am.  Dec.  291;  Illinois  C.  R.  Co.  v. 
Kanouse,  39  III.  272,  89  Am.  Dec.  307;  Toledo, 
P.  d  W.  R.  Co.  V.  Rwmbold,  40  III.  143:  111%- 
nois  G.  R.  Co.  v.  Barren,  72  U.  8.  6  Wall.  104. 
18  Jj.  ed.  591;  Tea:asdP.  R.  Co.  v.  Jvnemnn, 
30  U.  8.  App.  541,  71  Fed.  Rep.  989;  Thomp. 
Neg.  208.  5J09.  216. 

Where  a  corporation  owes  a  duty  either  to 
its  employees  or  to.  the  public,  it  cannot  dple- 
gate  the  performance  of  that  duty  to  a  subeti- 
tute. 

Gil)bs  Y.  Consolidated  Gas  Co.  180  U.  8.  410, 
32  L.  ed.  984;  T/iomas  v.    West  Jersey  R.  Co. 


101  U.  8.  71,  25  L.  ed.  950;  Tntsrnoiional  d 
G.  N.  R  Co.  Y.  Keman,  78  Tex.  294.  9L.  R. 
A.  703;  8i.  Paul  Water  Co.  v.  Ware,  88  U.  8. 
16  Wall.  567,  21  L.  ed.  485;  Mechem.  Agenc^^ 
S  747;  Burton  ▼.  Galveston.  H.  d  8.  A.R.  Go. 
61  Tex.  526;  York  d  M.  Line  R.  Co.  v.  Win- 
ans,  58  U.  8. 17  How.  80.  16  L.  ed.  27. 

Even  if  The  defendant  company  had  by  its 
verbal  arrangement  with  Baptiste  ft  8on8,  of 
date  November.  1893.  to  operate  its  railroad 
and  deliver  its  logs  at  the  defendant's  mill,  re- 
lieved itself  of  allresponsibiliiy  asto  the  opera- 
tion of  the  railroad,  and  was  not  liable  for  the 
negligence  of  the  engineer  or  the  section  boss, 

?et  the  defendant  is  nevertheless  liable  for 
urnishiog  a  defective  and  badly  constructed 
roadbed  and  track,  and  furnishing  a  defective, 
worn,  and.  dangerous  eni^ine.  too  light  for  the 
work  in  which  it  was  engaged,  with  its  worn 
flanges  and  insufficient  trucks. 

Philadelphia  d  R.  R.  Co.  v.  Derby,  65  U. 
8.  14  How.  485.  14  L.  ed.  509;  The  New^ 
World  V.  King,  57  U.  8.  16  How.  474,  14 
L.  ed.  1021;  New  York  G.  R.  Co.  v.  Lock- 
wood,  84  U.  8.  17  Wall.  874.  21  L.  ed.  688; 
Indianapolis  d  St.  L.  R.  Co.  v.  Borst,  93  U. 
8.  296.  23  L.  cd.  899;  The  City  of  Panama 
V.  Phelps  {'The  City  of  Panama"),  101  U.  8. 
462.  26  L.  ed.  1061;  Pennsylvania  Go.  v. 
Roy.  102  U.  8.  452.  26  L.  ed.  141:  New  Jersey 
8.  B.  Co.  V.  Broeke,  121  U.  8.  645.  80  L.  ed. 
1050;  WaUrbuhy  v.  New  York  C.  d  H.  R.  R. 
Co.  17  Fed.  Rep.  671:  Heenrich  v.  Pullman. 
Palace  Car  Co.  20  Fed.  Rep.  100;  Wood, 
Railroads,  pp.  1315.  1216. 

The  Constitution,  art.  46.  prohibited  the 
creation  of  corpotations  by  special  or  local 
laws,  and  then,  by  art.  244.  declared  all  rail- 
roads, public  highways,  and  radroad  com- 
panies, common  earners.  8O4  when  the  de- 
fendant was  incorporated  for  the  purpose,  in- 
ter alia,  of  constructing  and  operating  a  rail- 
road, and  it  did  so,  its  road  thereby  became  a 
public  hicrhway  and  it  became  a  common  car- 
rier, and  it  did  habitually  carry  any  persons 
who  offered. 

Mr.  Gilbert  L.  Hall,  for  defendant  In  er- 
ror: 

If  the  injury  results  from  negligence  in  the 
handling  of  trains,  or  in  the  omission  of  any 
statutory  duty  connected  with  the  manage- 
ment of  the  road,  matters  in  respect  to  which 
the  lessor  company  could  in  the  nature  of 
things  have  no  control,  then  the  lessee  cook- 
pany  will  alone  be  responsible. 

St.  lx>uis,  W.  d  W.  R.  Co.  Y.  Curl,  28  Kan. 
623. 

Having  the  control  of  the  railroad  and  ita 
franchise  at  the  time  of  the  accident,  it  was 
the  duty  of  its  officers  to  keep  up  the  fencea 
and  to  guard  against  accidents,  and  as  lessees 
and  occupants  this  corporation  would  be  liable* 
for  any  injury  arising  from  their  own  negli- 
gence and  carelessness. 

Diteheit  v.  Spuyten  DuytU  d  P.  M.  R.  Co. 
67  N.  Y.  425;  Kansas  P.  R.  Co.  ▼.  Wood,  24 
Kan.  619;  Gallagher  y.  Southwestern  Exposi- 
tion Asso.  28  La.  Ann.  948;  Burton  v.  Davis ^ 
15  La.  Ann.  448;  Woods  v.  Jones,  84  La.  Ann. 
1086;  Bomar  y,  Louisiana  North  d  South  R. 


NoTa.->With  the  above  case,  see  also  note  to  I  there  are  some  authorities  on  the  question.  Who  1» 
Btaub  V.  Kendrick  (Ind.)  6  L.  R.  A.  010,  in  which  I  a  common  carrier? 
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Co.  42  La.  Add.  988;  HiU  v.  Ninth  Ave,  R  Co, 
109  N.  Y.  242;  Chicago,  R.  L  A  P,  B.  Co,  v. 
BousUm,  96  U.  8. 697,  24  L.  ed.  542. 

This  railroad  is  Dot  a  public  highway. 

WiUiamsY.  Judge  of  18th  Jud.  Dist,  Ct,  45 
La.  Add.  1293;  New  Jhreey  Steam  Nov,  Co,  v. 
Merehaniif  Bank,  47  U.  S.  6  How.  882,  12  L. 
€d.  482;  Chicago,  B.  db  Q,  R  Co.  v.  Cutis,  94 
U.  8.  161,  24  L.  cd.  94. 

Pardee.  Circuit  Judge,  delivered  the 
opiDioD  of  the  court : 

The  plaiDtifl  Id  error,  Mrs.  Margaret  A. 
Wade,  a  widow,  brought  suit  Id  the  circuit 
court  agaiDst  the  Lutcher  &  Moore  Cypress 
Lumber  Compauy,  Limited,  a  corporatioD 
created  uuder  the  laws  of  the  state  of  Louis- 
iaDa,  to  recover  damages  for  the  death  of  her 
SOD,  claimiDg  the  sum  of  $30,000.  Id  her 
petitioD  she  alleged :  That  the  Lutcher  «& 
Moore  Cvpress  Lumber  Compaoy,  Limited, 
owDS  aod  operates  a  railroad  id  the  pari^  of 
St.  James,  LouisiaDa,  from  Lutcher,  a  vil- 
lage OD  the  river  iu  St.  Janies  parish,  aod  od 
the  Hdc  of  the  Mississippi  Valley  Railroad, 
with  which  said  railroad  of  the  Lutcher  & 
Moore  Cypress  Lumber  Compaa^,  Limited, 
coDDects,  to  BliDd  river,  aDd  said  corpora- 
tioD  built  aud  coDductcd  said  railroad  from 
Lutcher  to  Bliud  river,  aDd  owDed  aad  oper- 
ated it  on  the  25th  of  Juue,  1^94,  aDd  before 
ADd  sioce.  The  public  were  id  the  habit  of 
traveliDf^OD  the  traiDS  hauliu?  logs  aDd  tim-. 
ber  aDd  lumber  od  said  railroad,  to  the  kDOwl- 
^d^e  of  the  officers  aDd  raaoagej^  aod  vice 
priDcipals  of  said  compaDy,  aud  the  me- 
chaDics  aod  workmeo  employed  by  said  com- 
paoy  also  were  Id  the  habit  of  travel iog  od 
said  traiDS  haul  tug  logs,  timber,  aod  lum- 
ber, to  the  kuowledge  aDd  with  the  consent 
of  the  officers,  managers,  aDd  vice  priDcipals 
of  said  company.  **0n  about  the  25th  of 
June,  1894,  Hampton  Wade,  a  sod  of  your 
petitioDer  (issue  of  her  marriage  with  Dr. 
Heury  F.  Wade,  deceased),  was  a  blacksmith 
Id  the  employmcDt  of  said  compaDy;  was 
lawfully  travelia/^OD  the  car  id  the  traiD  of 
•defeodaDt  compaDV,  to  which  he  was  ex- 
pressly or  impliedly  iDvited  by  the  officers, 
agcDts,  aDd  maDagers  aDd  vice  priDcipals  of 
said  compaDy ;  aDd,  beiDg  so  lawfully  car- 
ried upoD  the  traiD  of  said  compaDy,  he  was  a 
passeDger,  aDd  cd  titled  to  a  safe  road  and 
«afe  carriage."  The  road  was  UDskil fully 
aDd  DegligeDtly  constructed.  The  cross-ties 
were  rotten,  the  rails  uneven  and  crooked, 
and  in  a  grossly  defective  condition,  and 
daDgerous.  The  locomotive  eugiDe  was  a 
verv  old,  secoDd-haDd,  rattle-trap  affair,  Id 
bad  order  aDd  repair,  aDd  its  trucks,  wheels, 
aud  flaDges  Id  bad  order,  aDd  too  light  for 
the  work  Id  which  it  was  employed.  The 
weight  of  the  logs,  wheo  beiDg  carried  at 
ADy  speed,  was,  by  their  momcDtum,  apt, 
iD  turuiog  a  curve,  to  throw  so  light  aod  de- 
fective ao  CDgiDe  off  so  defective  a  track. 
That  the  eDgiDeer  was  Dotoriously  careless, 
«Dd  addicted  to  driDk,  to  the  knowledge  of 
the  defendaDt  compaDy,  its  officers  aDd  ageots, 
aDd  vice  priDcipals  aDd  maoagers.  The  said 
eDgioeer  grossly  Deglected  his  duty,  aud 
abaDdooed  his  post,  and  left  the  ruuDiDg  of 
the  eniriDe  aDd  traio  of  cars  to  an  igDoraot, 
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uDskilful,  iucompeteDt  negro  fireman,   the 
said  cDgiDeer  aDd  firemaD  beiDg  the  agenu 
aDd  employees  aDd  servaDts  of  said  compaDy 
iD  ruDDing  said  traiD,  when  the  said  traio. 
Id  which  peitioDer's  son,  Hampton    Wade, 
was  beiDg  lawfully  carried,  cousidering  the 
character  of  the  cars,  the  bad  locomotive,  tlie 
track,  aDd  cDgine,  was  being  run  at  a  lii^bly 
daDgerous  rate  of  sp^,  aud  was  derailed, 
aDd  said  HamptoD  Wade  was  crushed  and 
maDgled,  aDd,  after  sufferiug  great  agony  of 
body  aDd  miod,  died.     At  the  time  of  the 
Id  jury  which  caused  his  death  he  was  exer- 
cisiDg  due  care,  aod  was  without  fault  or 
Degligence  od  his  part,  and  his  injury  and 
death  were  caused  by  the  uegliiireDce  and  care- 
lessoess  and  fault  of  the  defendaDt  company, 
its  agcDts,  servaDts,  aod  employees,  and  it 
could  have  prevented  said  injury,  and  did 
not  do  so.     The  petition  contaiDed  other  suit- 
able allegatioDS  teodiDg  to  show  a  right  to 
recover  the  damages  claimed.    The  Latcber 
&  Moore  Cypress  Lumber  Compauy,  Limited, 
aDswered  by  a  gcDeral  dcDial,  specially  charg- 
ing contributory  negligence,  and   that   the 
deieDdaot  compaDy  did  not  operate,  or  cod- 
trol  the  operatioD  of,  said  railroad  or  train 
mentioned  in  plaintiff's  petition,  on  June  25, 
1894,   or  aoy  of  tlie  employees,  agents,   or 
servants  employed  by  it,  on  said  day,  or  long 
prior  or  subsequeut  thereto. 

The  uDdisputed  evideoce  Id  the  case  is  to 
the  effect :  That  the  Lutcher  &  Moore  Cy- 
press Lumber  Company,  Limited,  is  a  bus- 
iness corporation  created  under  Act  86,  La. 
Laws  1888,  for  the  following  purposes :  "To  ' 
manufacture  lumber,  shingles,  and  other  ar- 
ticles of  wood,  and  in  coDoection  therewith, 
to  establish,  maintain,  and  operate  one  or 
more  saw,  planing,  shingle,  pulp,  and  lath 
mills  aDd  a  box,  sash,  door,  and  blind  maDU- 
factory,  aod  also  Id  coDDectioD  therewith  to 
erect,  maiotaiD,  aod  operate  a  railroad,  tram- 
ways, aod  other  devices  Deoessary  for  the 
purpose  of  said  busiuess ;  and  to  do  a  general 
maDufacturing  business,  and  for  said  pur- 
poses to  purchase,  sell,  lease,  have,  and  hold 
real  estate,  machinery,  and  all  other  thintrs 
necessary  to  be  used  and  employed  Id  said 
busiuess." 

That,  Id  line  with  its  declared  purposes, 
the  said  company  established,  built, and  oper- 
ated a  logging  railroad,  to  be  used  in  con- 
nection with  a  sawmill,  for  the  purpose  of 
bringing  logs  from  the  lands  of  the  company 
to  the  said  mill ;  and  after  operating  the  sai^ 
railroad  for  some  time,  say  up  to  the  month 
of  November,  1893,  the  said  company  made 
a  verbal  lease  to  the  firm  of  Baptiste  &  Sons, 
with  whom  there  was  a  contract  to  cut  logs 
in  the  swamps  belonging  to  the  company, 
and  deliver  them  at  the  sawmill,  under  which 
verbal  lease  the  eutire  railroad,  iDcluding 
CDgiDcs  aDd  cars,  was  turned  over  to  be  oper- 
ated, aud  was  thereafter  operated,  by  Baptiste 
&  Sods,  uuder  their  soledirectioD  and  con- 
trol. That  while  said  railroad  was  operated 
by  Baptiste  &  Sods,  their  employees  and 
other  persoDS  travel iDg  between  the  river  and 
the  swamp  traveled  od  said  railroad  without 
charge,  although  it  is  nudisputed  that  about 
two  mouths  prior  to  the  accident  in  which 
Hampton  Wade  was  killed  the  firm  of  Bap* 
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tlste  &  Sons  instructed  the  engineer  who  had 
•charge  of  the  locomotive  and  train  running 
oo  said  road  not  to  allow  people  to  ride  on 
that  train  unless  tbej  were  employees  of 
Buptiste  &  Sons,  employed  in  running  the 
road.  That  Hampton  Wade  was  a  black- 
smith employed  by  Baptiste  «&  Sons,  but  not 
for  the  purpose  of  running  and  operating-the 
railroad.  That  Hampton  Wade  was  killed 
by  the  derailment  of  a  train  upon  which  he 
was  riding  at  the  time  with  some  other  per- 
sons, employees  of  Baptiste  &  Sons.  There 
was  evidence  tending  to  show  that  at  the  time 
•of  the  accident  the  railroad  track,  engines, 
anri  cars  were  in  bad  order,  and  that  the 
tnvin  was  being  run  at  a  very  high  rate  of 
£|>eed ;  the  general  tendency  of  the  case  show- 
ing that  the  derailment  was  probably  caused 
by  bad  track,  dilapidated  engines,  and  high 
speed  combined.  There  was  no  evidence  tend- 
ing to  show  the  condition  of  the  track,  cars, 
and  engines  at  the  time  Baptiste  <&  Sons  took 
possession.  There  was  evidence  tending  to 
«iiow  that  at  the  time  of  the  accident  the  en- 
gineer had  left  his  engine  in  charge  of  a  fire- 
man, and,  in  company  with  Hampton  Wade, 
was  occupying  a  dangerous  position  upon 
the  tool  car,  which  car  was  shown  to  contain 
a  tank  of  water  and  a  box  of  tools  and  a 
hench,  and  on  which  persons  were  accustomed 
to  ride  when  using  the  road.  Other  matters 
were  shown  by  the  evidence,  not  necessary 
to  set  forth.  The  trial  resulted  in  a  verdict 
for  the  Lutcher  &  Moore  Cypress  Lumber 
(.'onipany.  Limited,  and  Mrs.  Wade  prose- 
cutes tins  writ  of  error. 

The  first  error  assigned  is  that  the  court 
refused  to  charge  the  jury  as  follows:  ''If 
liie  jury  believe  that  the  defendant  was  in- 
corporated to  erect,  maintain,  and  operate  a 
niilroad,  tramways,  and  other  devices  neces- 
sary for  the  purposes  of  its  business,  and  it 
<li(l  build  and  own  the  road  in  question,  from 
I'litcher  to  Blind  river;  and  if  the  jury  be- 
lieve that  the  said  railroad  was  unskilfully 
:iDil  negligently  constructed,  the  rails  uneven 
»n(l  crooked  and  in  a  grossly  defective  con- 
<iilion.  and  dangerous,  the  locomotive  owned 
nnd  furnished  by  the  defendant  was  a  very 
old,  second-hand  affair,  in  bad  order  and  re- 
imir,  its  truck,  wheels,  and  flanges  in  bad 
order,  and  too  light  for  the  work  in  which 
it  was  employed,  and  by  reason  thereof  the 
train  on  which  Hampton  Wade  was  traveling 
was  derailed,  and  he  was  killed;  and  the 
jury  believe  that  Baptiste  &  Sons,  the  log- 
Kin^  firm,  were  not  organized  for  the  purpose 
of  operating  a  railway,  and  were,  under  the 
evidence,  theageuts  and  employees  of  defend- 
ant, cutting  defendant's  logs  from  defend- 
ant's lands,  and  hauling  them  to  the  mill  of 
defendant,  and,  to  defendant's  knowledge, 
the  workmen  of  defendant  and  the  workmen 
of  Baptiste  &  Sons,  and  others,  were  in  the 
habit  of  traveling  on  the  said  road  at  the  time 
he  was  killed,— then  the  defendant  is  liable, 
and  your  verdict  will  be  for  the  plaintiff." 

Counsel  for  plaintiff  in  error  relies  upon 
the  proposition  that  ** gratuitous  passengers 
are  entitled  to  safe  carriage,  and  can  recover 
damages  for  injuries  sustained  through  the 
ne(i;1igenoe  of  those  operating;  the  train  of  a 
railway."    The  whole  line  of  his  argument 
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on  this  point  is  to  the  effect  that  this  logging 
railwav,  made  and  operated  for  private  pur- 
poses, is  char/^ed  with  all  the  responsibilities 
of  a  publ  ic  carrier  of  passengers.  The  charge 
requested  assumes  that  the  defendant  was  in- 
corporated to, erect,  maintain,  and  operate  a 
railroad,  and  if  it  built  a  railroad,  and  the 
plaintiff's  decedent  was  lawfully  traveling 
thereon  at  the  time  he  was  killed,  then  the 
defendant  would  be  liable.  It  ignores  the 
undisputed  fact  in  the  case  that  Baptiste  & 
Sons  were  independent  contractors,  operating 
a  private  business  and  railroad  for  their  own 
purposes,  and  assumes  that  their  lack  of  or- 
ganization (whatever  is  meant  by  the  term  in 
this  connection)  for  the  purpose  of  operating 
a  railway  cuts  some  figure  in  the  case.  As 
we  view  the  charge,  it  was  clearly  calculated 
to  mislead  the  jury  in  these  respects,  and  par- 
ticularly as  to  the  difference  in  responsibil- 
ities and  duties  between  public  carriers  of 
passengers  for  hire,  and  private  carriers  per- 
mitting gratuitous  travel  on  tiieir  roads  and 
vehicles.  . 

The  second  assignment  of  error  Is  that  the 
court  erred  in  the  following  paragraph  of  the 
charge  given  to  the  jury,  to  wii:  "That 
undel'  the  uncontradicted  facts  in  this  case, 
and  under  the  proof  made  by  the  plaintiff 
herself,  that  this  road  was  not  a  public  car- 
rier, either  under  the  Constitution  of  this 
state,  or  any  other  law.  It  is  a  private  rail- 
road, built,  as  shown  by  the  plaintiff  herself, 
upon  the  private  lands  of  this  defendant  com- 
pany, for  its  own  private  purposes  and  busi- 
ness in  connection  with  its  sawmill ing  opera- 
tions. I  again  repeat  to  vou  that  it  is  not  a 
public  carrier,  and  therefore  the  law  which 
applies  to  the  obi  ligations  and  dj|tie8  of  pub- 
lic carriers  does  not  bear  upon  the  case  which 
is  now  presented  for  your  consideration. " 

The  learned  counsel  for  the  plaintiff  in  er- 
ror contends  that  by  article  46  of  the  Consti- 
tution of  Louisiana  the  creation  of  corpora- 
tions by  special  or  local  laws  is  prohibited, 
and  that  by  article  244  of  the  same  Constitu- 
tion all  railroads,  public  highways,  and  rail- 
road companies  are  declared  common  carriers, 
so  that  **  when  the  Lutcher  &  Moore  Cypress 
Lumber  Company,  Limited,  was  incorporated 
for  the  purpose,  inter  alia,  of  constructing 
and  operating  a  railroad,  and  it  did  constiuct 
a  railroad,  its  road  thereby  became  a  public 
highway,  and  it  became  a  common  carrier." 
The  Lutcher  &  Moore  Cypress  Lumber  Com- 
pany, Limited,  was  created  a  corporation 
under  a  general  act  of  the  state  of  Louisiana 
providing  for  the  creation  of  corporations  to 
carry  on  lawful  business  or  enterprises  not 
otherwise  provided  for  by,  and  not  inconsist- 
ent with,  the  laws  of  the  state.  The  law 
provides  that  any  number  of  persons,  not  less 
than  three,  upon  complying  with  the  provi- 
sions of  the  laws  of  the  state  governing  cor- 
porations in  general,  may  form  themselves 
into  and  constitute  a  corporation  for  such 
business  purposes,  and  that  to  the  name  of 
every  corporation  created  shall  be  attached 
the  word  "  Limited,"  which  word  is  to  appear 
in  all  its  signs,  correspondence,  and  business 
papers,  etc.  ;  in  other  words,  providing  for 
the  Incorporation  of  business  and  tracing 
firms  fn  the  similitude  of  limited  partner- 
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ships.  Stockjobbing  was  alone  prohibited. 
The  general  laws  of  Oie  state  then  in  force  au- 
thorized the  organization  of  corporations  for 
works  of  public  improvement  and  public 
utility,  and  by  them  it  was  provided  that  any 
number  of  persons,  uot  less  than  six,  on  com- 
plying with  certain  provisions,  mij^ht  form 
themselves  into  and  constitute  a  corporation 
for  the  purpose  of  construction,  working,  and 
maintenance  of  railroads,  canals,  plank  roads, 
bridges,  ferries,  and  other  works  of  public 
Improvement,  whether  within  or  without  the 
limits  of  the  state,  and  for  other  purposes  not 
necessary  to  name.  But  for  the  earnestness 
with  which  the  argument  was  presented  in 
this  court,  we  would  not  suppose  tliat  the 
learned  counsel  would  seriously  contend  that 
article  244  of  the  state  Constitution,  dealing 
with  corporations  of  public  improvement  and 
public  utility,  was  intended  to,  or  could  be 
80  construed  as  to,  make  out  of  a  logging  rail- 
road appurtenant  to  a  sawmill,  constructed 
wholly  on  private  grounds,  and  operated  for 
private  purposes,  a  common  carrier  charged 
with  all  the  duties  and  responsibilities  in- 
cumbent by  the  laws  of  the  land  upon  com- 
mon carriers,  and  simply  because  it  is  a  rail- 
road, and  the  owners  are  incorporated  as  a 
business  corporation.  It  seems  to  us,  we 
might  as  well  hold  that  a  railroad  on  a  sugar 
plantation,  appurtenant  to  the  sugar  mill, 
and  used  for  carrying  cane  thereto,  should  be 
declared  a  common  carrier.  The  supreme 
court  of  the  state  of  Louisiana,  while  not 
8C|uarely  deciding  the  matter  in  hand,  has  de- 
cided that  a  corporation  organized  to  carry 
freight  and  passengers  between  two  sugar 
plantations  about  5  miles  distant  from  one  an- 
other, and  which,  it  was  charged,  was  not  a 
corporation  organized  for  public  purposes, 
but  was  a  combination  of  individuals,  whose 
sole  object  was  to  foster  the  private  ends  of 
two  certain  persons  named,  who  owned  jointly 
two  sugar  plantations,  and  who  wished  to 
transport  the  sugar  cane  grown  ob  one  of  the 
•plantations  to  the  refinery  situated  on  the 
other,  was  not,  ex  neeemtaU,  such  a  corpora- 
tion for  public  improvement  as  would  author- 
ize the  expropriation  of  private  property  for 
Ita  purposes.     WilliaTM    v.    Judge   (tf  18th 


Jud,  IHst.  Ct,  45  La.  Ann.  1295.  The  prop- 
osition  that  an  Individual  or  oorporatioi^ 
may  build  a  railroad  wholly  on  his  own  land, 
for  bis  own  business,  without  making  the 
same  a  common  carrier,  we  do  not  doubt. 
We  think  it  equally  clear  that  there  is  a  de- 
cided lineof  demarkation  as  to  lesponsibility 
between  common  carriers  carrying  for  hire, 
and  the  obligations  and   duties  devolving: 
upon  a  private  carrier  carrying  occasional, 
passengers   gratuitously.    8ee    Hutchinson, 
Carr.  §§  67  et  geq. 

The  p]ai|itiff  in  error  complains  of  other 
portions  oi  the  jude^e's  charge  to  the  jury, 
but  we  do  not  consider  t|is  exceptions  well' 
taken,  or  necessary  to  be  considered  in  detail. 
Although  tbe  trial  judge  recognized  the  force- 
of  the  evidence  showing  the  lease  to  Baptiste- 
&  Sons  of  the  railroad,  and  its  operation  by 
them  at  the  time  Hampton  Wade  was  killed', 
and  accordingly  substantially  instructed  the- 
lury  that  the  Lutcher  &  Moore  Cypress  Lum- 
ber Company,  Limited,  could  not  be  held  li- 
able for  any  negligence  in  the  actual  opera- 
tion of  the  road  at  the  time  Hampton  Wade 
was  killed,  yet  the  judge  appears  to  have  en- 
tertained the  opinion  that  as  the  Lutcher  & 
Moore  Cypress  Lumber  Company,  Limited, 
was  the  actual  owner  of  the  railroad  and  ap- 
purtenances alleged  to  have  been  in  bad  order- 
and  condition,  and  contributing  to  the  injury 
to  Wade,  the  case  might  go  to  the  jury  oa 
that  phase  of  the  case.     If  the  undisputed 
facts  permitted  any  recovery  whatever  against, 
the  Lutcher  &  Moore  Cypress  Lumber 'Com- 
pany, Limited,  t^en  we  are  of  opinion  that 
the  instructions  given  by  the  judge  to  the- 
jury,  and  complained  of  by  the  plaintiff  in 
error,  were,  in  the  main,  correct  expositioLs- 
of  the  law  applicable  to  the  case ;  and  we  are 
also  of  opinion  that,  If  the  said  Instructionn 
were  in  any  respect  erroneous,  the  errors  wenr 
not  orejudicial  to  the  plaintiff  in  error.     The 
verdict  rendered  by  the  jury  appears  to  be  the 
only  one  warranted  by  the  pleadings  and  evi- 
dence, and  it  ought  not  to  be  disturbed. 

Judgment  affirmed. 

Rehearing  denied  April  21,  1800. 
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The  vendee  of  land  under  an  ezecatory 
contract  on  which  a  portion  of  tbe  purchase 
money  Is  unpaid  and  is  past  due  has  an  uncondi- 
tional and  sole  ownership,  and  is  the  owner  in 


fee  simple,  within  tbe  meaninir  of  a  policy  or 
insurance  on  a  building  erected  thereon. 

(tfay»,lB9a.) 

APPEAL  by  plaintiff  from  a  jndpTnont  of 
the  Circuit  Court  for  Jefferson  Couniy  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.     ReterMd. 
The  policy  contained  a  provision    that  it 


NOTB.— As  to  the  insurable  interest  of  one  having 
an  oral  contract  for  real  property,  see  Walner  v. 
Milford  Mut.  F.  Ins.  Co.  (Mass.)  11  L.  R.  A.  908. 
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That  tbe  vendor  has  not  a  sole  and  unoonditional- 
ownership,  see  Hamilton  v.  Dwelling  Houat  Ida. 
Go.  CMich.)22L.B.  A. 
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sbould  be  void  if  the  subject  of  insuraDce  be  a 
buildiDg  on  ground  not  owned  by  the  insured 
in  fee  sinapte.  It  appeared  that  the  plaintiff, 
the  owner  of  the  building,  was  in  poaseKsion 
of  the  property  under  a  bond  for  title  with  the 
porcbase  money  unpaid. 

Further  facts  appear  in  the  opinion. 
Meaart,  Moantjoy  9t  Tomliiisoii»  for  ap- 
pellaut: 

Insured  who  has  the  equitable  estate  in  fee 
to  C! round  on  which  the  building  stands  is  the 
owner  in  feeMmple  of  the  ground,  where  the 
policy  of  insurance  provides  that  the  policy 
shall  be  void  if  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the  insured 
in  fee  simple. 

Bl.  Com.  bk.  2,  chap.  7«  i\W<^W¥>rtehM  E%' 
tatea  of  Inheritance,  *105;  1  Rapslje,  Law 
Diet.  460.  title  KoyitahU  EetaU,  g  18;  Capital 
City  In%,  Co,  V.  Caldirell,  95  Ala.  77;  Johannei 
V.  Standard  Fire  Office,  70  Wis.  196;  JEtna  F. 
Tna.  Co.  v.  Tyler,  16  Wend.  385  «0  A.m.  Dec. 
90;  Franklin  K  In$,  Go.  v.  MarOn,  40  N.  J. 
L.  568,  29  Am.  Rep.  271:  Pelton  v.  Weeteheiter 
F.  Ins.  Co,  77  N.  Y.  605;  Manhattan  F,  Ins, 
Co.  ▼.  WHll,  28  Oratt.  889,  26  Am.  Rep.  864; 
Acer  ▼.  Merchants  In»,  Co,  57  Barb.  68;  Farm- 
ere  Mut,  F.  Ins,  Oo.  v.  Fi^aman,  85  Mich  482; 
Dohn  V.  Farmerif  Joint  Stock  Ins,  Co.  5  Lans. 
276;  MiUtilU  Mut.  F.  Ins.  Co.  v.  Wilgus,  88  Pa. 
107;  Martin  v.  StaU  Ins,  Co.  44  N.  J.  L.  486. 
43  Am.  Rep.  897;  !jyenming  F,  Ins.  Co.  v.  Ha- 
Ten,  96  U.  S.  242,  24  L.  ed.  478;  Phanix  Ine. 
Co,  T.  Bowdre,  67  Mi^.  620;  Gaylord  v.  Lnmar 
K.  Ins.  Oo.  40  Mo.  18,  98  Am.  Dec  2H9;  RilUM 
▼.  Ashland  Mvt.  F.  Ins.  Co.  117  Pa  548:  Im- 
periai  F.  Ins.  Co.  v.  Dunham,  Td.  460. 

A  policy  of  insurance  is  to  be  construed  lib- 
erally to  uphold  the  contract^  of  insurance 
against  forfeitures. 

Qftefn  Ins.  Co.  v.  Young,  86  Ala.  424;  Com- 
mereialF.  Ins.  Co,  v  Alien,  80  Ala.  576;  P/iila- 
delphia  Tool  Co,  v.  British  American  Ai^ur,Co. 
13V  Pa.  286;  Hoffman  v.  JStna  F,  Ins,  Co.  82 
N.  Y.  405. 88  Am.  Dec.  887:  Pavly.  TrateUre 
I'M,  Co  112  N.  Y.  472, 8  L.  It.  A.  448:  Imperial 
K.  Ins.  Co.  V  Dunham,  supra;  Dwelling  House 
Ins.  Oo,  V.  Hoffman,  125  Pa.  626;  Darrow  v. 
Family  Fund,  Soc.  116  N.  Y.  587,  6  L.  R.  A. 
495;  Mutual  Assur.  8oe.  v.  Scottish  Union  A 
N.  Ins.  Co.  84  Va.  116;  Western  Inn.  Co,  ▼. 
Cropper,  82  Pa.  861,  75  Am.  Dec.  561;  West- 
tern  db  A.  Pipe  Lines  v.  Home  Ins.  Co.  145  Pa. 
346;  Renshaw  ▼.  Missouri  State  Mut,  F.  d  M. 
Ins.  Co.  108  Mo.  595;  De  Oraff  v.  Queen  Ins, 
Co.  88  Minn.  501;  National  Bnnk  v.  Union 
Ins.  Co.  88  Cal.  497;  Carson  v.  Jerney  City  Ins. 
Co.  48  N.  J.  L.  800,  89  Am.  Rep.  584;  Hartford 
F.  Int.  Co.  v.  Wtilsh,  54  Dl.  164,  5  Am.  Rep. 
115;  Palmer  v.  Warren  Ins.  Co.  1  Sto^,  360; 
Sione  V.  United  States  Camalty  Co.  84  N.  J. 
L  875;  State  Ins.  Co.  v.  Maackens,  88  N.  J.  L. 
564;  Wood,  Ins.  @  57. 

The  condition  in  the  policy  that  insured 
owns  the  crround  in  fee  simple,  or  that  he  is 
the  unconditional  and  sole  owner  of  the  build- 
ing insured,  is  not  violated  by  mortgage  or 
other  encumbrance  on  the  ground  and  build 
ing. 

Bl.  Com.  bk.  2.  chaps.  10,  12,  *152,  158. 
179;  Burson  v.  Fire  Asso.  of  Philadeiphia,  136 
Pa.  267;  American  Artist'c  Gold  Stamping  Co. 
T.  Olens  Falls  Ins.  Go.  1  Misc.  114;  Lycoming 
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F.  Ins,  Po.  V.  JETawTk  95  U.  8.  242,  24  L.  ed. 
478;  Commercial  F,  Ins.  Co  v.  AUen,  80  Ala. 
576;  Tayl(^  v.  .m,na  Ins.  Co.  120  Mass.  254; 
Manhattan  Ins.  Co.  v.  Barker,  7  HeislE.  503; 
Conoter  v.  Mutual  Ins  Oo,  1  N.  Y.  290;  Savage 
▼.  Howard  Ins,  Co.  52  N.  Y.  502.  U  Am.  Rep, 
741;  yoves  v.  Hartford  F.  Ins.  O?.  54  N  Y, 
668:  Ptlton  v.  Westeftester  F.  Ins  Co.  11  N.  Y. 
605:  ("arson  v.  Jersey  City  Ins  fo.  48  N.  J. 
L.  800,  89  Am.  Rep.  584;  Hartford  F,  Ins.  Co. 
V.  Walsh,  supra;  Commercial  Ins.  Co.  v. 
Bpankneble,  52  III.  53,  4  Am.  Rep.  582;  WasJi- 
ington  V,  Ins.  (k>.  v.  Ktlly,  32  Md.  421, 8  Am. 
Rep.  149;  Hubbard  v.  Hartford  F.  Ins.  Co.  88 
Iowa,  825,  11  Am.  Rep.  125;  Kronk  v.  Bir 
mingham  F.  Ins,  Co,  91  Pa.  800;  Strong  v. 
North  Americttn  F.  Ins.  Co.  1  Alb.  L.  J.  163; 
Green  y.  Homestead  F.  Ins,  Co.  17  Hun,  467: 
DoUiver  v.  St.  Joseph  F,  dk  M.  Ins.  Oo.  128 
Mass.  817, 85  Am.  Rep.  878. 

A  vendor  of  land  who  has  executed  his 
bond,  conditioned  to  make  title  upon  the  pay- 
ment of  the  purchase  money,  occupies  the  re- 
lation of  mortgagee  to  his  vendee,  and  his  lien, 
is  the  same  as  a  mortgage  executed  to  him  co- 
temporaneottsly  with  the  conveyance  of  land 
to  secure  the  payment  of  the  purchase  money. 

Bankfiead  v.  Otoen,  60  Ala.  457,  Driver  v. 
Hudspeth,  16  Ala.  848. 

A  condition  in  a  policy,  that  insured  is  un- 
conditional and  sole  owner  in  fee  simple,  is  sat- 
isfied where  the  insured  ia  In  possession  under 
contract  f o  purchase  the  fee  simple  estate,  even 
where  all  the  purchase  money  has  not  been 
paid. 

Imperial  F.  Ins.  Co.  v.  Dunham^  117  Pa. 
460;  Hough  v.  City  F,  Ins.  Co.  29  Conn.  10, 76 
Am.  Dec.  581;  HaU  v.  Niagara  F.  Ins.  Co.  98 
Mich.  1B4;  Dupreau  v.  Hibernia  Ins,  Co.  76 
Mich.  615,  5  L.  R.  A.  671. 

Where  a  policy  of  insurance  provides  that 
the  entire  policy  of  Insurance  shall  be  avoided 
by  violation  of  certain  conditions  unless  other- 
wise provided  by  agreement  indorsed  on  the 
policy,  or  added  thereto,  such  conditions  are 
violated  only  by  breaches  or  changes  occurring 
after  the  issuance  of  the  policy. 

Hall  V.  Niagara  F.  Ins,  Oo.  supra;  Hoose  v. 
Preseott  Ins.  Co.  84  Mich.  809,  11  L.  R.  A. 
840. 

Messrs,  Ward  4k  Johot  for  appellee: 

Appellant  was  in  possession  under  a  most 
defeasible  right  or  equity.  She  was  only  a 
tenant  at  will 

8  Brickell,'Dig.  806,  §  121;  Iau>U  v.  Haw- 
Hns,  90  U.  S.  28  Wall.  119,  28  L.  ed.  118; 
Suffern  v.  Townsend,  9  Johns.  86;  DoliiUe  v. 
Eddy,  7  Barb.  75;  Jennison  v.  Leonard,  88  U. 
8.  21  Wall.  809,  22  L.  ed.  542. 

The  holder  under  a  bond  for  titles  baa  a 
most  infirm  title,  while  the  holder  in  fee  simple 
has  an  absolute  estate. 

Tiedeman.  Real  Prop.  %  86. 

On  petition  for  rehearing. 

A  bond  for  title  (the  purchase  price  unpaid) 
does  not  confer  a  fee- simple  estate. 

Until  the  opinion  in  this  case  was  handed 
down  a  purchaser,  not  having  paid  the  pur- 
chase price,  holding  under  an  executory  con- 
tract with  condition  to  jtrant  bv  deed  in  fee 
when  the  purchaAC  money  is  paid,  was  held  to 
be  a  tenant  at  will. 

Tiedeman,  Real  Prop.  §  216;  McQueen  v. 
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Ivey,  86  Ala.  808;  Tayloe  y.  Dugger,  60  Ala. 
444;  BotU  ▼.  OoUman,  67  Ala.  222;  Seabury  v. 
Doe,  Steteart,  22  Ala.  207.  58  Am.  Dec.  254; 
Ormond  v.  Martin,  87  Ala.  598;  Davidson  v. 
Ernest,  7  Ala,  817;  Jackson,  Toung,  v.  Camp, 
1  Cow.  607;  Jennison  v.  Leonard,  88  U.  8.  21 
Wall.  302,  23  L.  ed.  589. 

After  default  one  holding  under  bond  for 
title  is  a  tenaut  at  will 

Jennison  ▼.  Leonard,  supra. 

He  has  an  estate  determinable  at  the  will  of 
the  vendor. 

Seabury  v.  Doe,  Stetcart,  22  Ala.  207,  58 
Am.  Dec.  254;  Jennison  v.  Leonard,  supra; 
Tiedeman.  Real  Prop.  §§  212,  216. 

A  contract  written  in  clear  and  common  lan- 
guage should  be  construed  according  to  the 
ordinary  acceptation  of  the  words. 

8  Am.  <&  Eng.  Enc.  Law,  note  on  p.  868; 
Bishop,  Cont.  2d  ed.  §S  881,  404. 


L.  J.,  delivered  the  opinion  of  the 
court : 

.  Contested  policy  of  fire  insurance.  That 
portion  of  the  policy  material  to  the  main 
question  raised  by  the  record  is  as  follows : 

Mrs.  Rebecca  Loventhal.  $700  on  her  two- 
story,  frame,  shingle- roof  building,  etc. 
(describing  it). 

This  entire  policy  ahall  be  void  if  the 
interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership,  or  if  the  sub- 
ject of  insurance  b^  a  building  on  eround 
not  owned  by  the  insured  in  fee  simpTe. 

The  interest  of  Mrs.  Loventhal  in  the  land 
was  that  of  vendee  under  an  executory  con- 
tract of  purchase,  holding  the  bond  of  the 
vendor  to  make  title  to  her  upon  full  pay- 
ment of  the  purchase  money,  a  portion  of 
which  remained  unpaid.  She  was,  and  had 
been  for  several  years,  in  actual  possession 
under  the  contract  of  purchase,  exercising 
all  the  claims  and  acts  of  ownership  of  an 
absolute  owner ;  and  had,  since  the  purchase, 
erected  upon  the  land  the  house  forming  the 
subject  of  insurance.  The  last  instalment 
of  purchase  money  was  past  due.  Upon  these 
facts,  is  the  policy  void?  It  cannot  be  ques- 
tioned that  if  the  policy  had  merely  defined 
the  assured  as  the  owner  of  the  building, 
with  stipulation,  even,  that  it  should  be  void 
if  she  was  not  owner,  her  interest  would  have 
answered  the  stipulation,  and  rendered  the 
contract  of  insurance  valid  and  binding.  No 
doubt  can  be  raised  that  such  an  interest  con- 
stitutes ownership  that  is  insurable.  The 
authorities  are  many,  and  all  one  way,  upon 
this  point.  Speaking  of  the  character  of  title 
such  as  Mrs.  Loventhars,  we  said  in  Wim* 
bish  V.  Montgomery  Mut.  Bldg,  A  L.  Asso. 
69  Ala.  575:  ^'The  general  principle  pre- 
vailing in  a  court  of  equity  is  that  from  the 
time  a  valid  contract  for  the  purchase  of 
lands  is  entered  into,  the  vendor,  as  to  the 
land,  becomes  a  trustee  for  the  vendee,  and 
as  to  the  purchase  money  the  vendee  becomes 
a  trustee  for  the  vendor.  When,  as  in  the 
present  case,  the  agreement  is,  in  its  legal 
nature,  executory,  the  vendor  covenanting  to 
make  title  on  the  payment  of  the  purchase 
money  at  a  future  day,  a  court  of  equity, 
pursuing  its  own  maxim  of  looking  upon  or  I 
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treating  that  as  done  which  ought  to  have 
been  done,  or  which  the  parties  contemplate 
shall  be  done  in  the  final  execution  and  con- 
summation of  the  contract,  for  most  pur- 
poses,  regards  the  contract  as  specifically 
executed.    The  vendee  is  the  equitable  owner 
of  the  land, — the  vendor  is  the  owner  of  the 
purchase  money.     To  the  land  a  trust  at- 
taches ;  of  it  the  vendor  is  seised  for  the  use 
of  the  vendee.     The  trust  binds  the  land, 
while  the  legal  estate  remains  in  the  vendor ; 
and  it  binds  the  heir  or  devisee  succeeding  to 
it.  and  everyone  claiming  under  the  vendor, 
with  the  exception  of  a  bona  fide  purchaser 
without  notice.     1  Story,  Eq.  Jur.  $§  789. 
790.      As  land,  the  vendee  may  convey  or 
devise  It;  and  as  land  it  is  descendible  to 
his  heirs,  who  may,  in  a  court  of  equity, 
compel  a  specific  execution  of  the  contract. 
If  there  id  not  a  stipulation  to  the  contrary, 
the  contract  of  itself  operates  a  transmutation 
to  the  vendee  of  the  possession,  entitling  him 
to  the  right  of  entry  and  enjoyment.     Reid 
V.  Davis,  4  Ala.  83."    We  sul^tantially  re- 
iterated these  principles  in  Ashurst  v.  Beck, 
101  Ala.  499.     They  are  familiar  to  the  text- 
writers.      2  Story,  Eq.  Jur.  §g  789.  790;  1 
Pom.  Eq.  Jur.  §§  868-872 ;  8  Pom.  Eq.  Jur. 
g^  1161-1406.      Again,  in  many  of  our  de- 
cisions, we  have  said  that  the  relation  of 
vendor  to  vendee,  in  cases  like  the  present, 
is  precisely  that  of  mortgagee  to  mortgagor. 
All  the  incidents  of  the  Tatter  relation  at- 
tach to  it.     Bankhead  v.  (hoen,  60  Ala.  457, 
where  the  authorities  are  collated  on  page 
467.     See  also  Ashurst  v.  Psek.  supra,  where 
we  recognized  this  rule,  and  held  that  such 
a  vendor  in  possession  is  liable  to  the  vendee 
for  rents  and  profits  to  the  same  extent  that  a 
mortgagee  in  possession  is  liable  to  the  mort- 
gagor. ~  And  see  also  Hester  v.  Hunnieutt 
(at  the  present  term) ,  104  Ala.  282,  where  we 
enforced  the  principle  with  emphasis.      In 
Conner  v.   Banks,  18  Ala.  42.  52  Am.  Dec. 
209,  Judge  Dargan  said:     **It   is   a   well- 
settled  rule  that  the  vendor  of  real  estate, 
who  has  not  executed  a  deed  to  the  purchaser, 
holds  the  legal  title  as  a  security  for  the 
payment  of  the  purchase  money ;  and,  if  he 
has  executed  a  bond  to  make  titles  when  the 
purchase  money  is  paid,  the  contract,  in  a 
court  of  equity,  will  be  considered  in  the 
nature  of  a  conveyance  to  the  purchaser  and 
a  reconveyance  back  by  way  of  mortgage." 
See  also  aioses  Bros.  v.  Johnson,  88  Ala.  517, 
which  states  the  principle  very  broadly. 

In  view  of  these  unassailable  principles, 
we  must  regard  Mrs.  Loventhal  as  owner  of 
the  property,  and  just  such  an  owner  as  she 
would  have  been  if  her  vendor  had  conveyed 
to  her  by  deed  the  entire,  absolute,  and  un- 
conditional estate  therein,  in  fee  simple,  and 
she  had  reconveyed  it  to  him,  by  way  of 
mortgage,  to  secure  payment  of  the  purchase 
monej^.  Then  the  simple  question  is.  Was 
that  interest,  so  held  by  her,  unconditional 
and  sole  ownership,  or  was  the  ground  owned 
bv  her  ''in  fee  simple,"  within  the  meaning 
o!  the  policy?  Conditions  in  a  policy  of 
insurance,  limiting  or  avoiding  liability, 
are  strictlv  construed  against  the  insurer, 
and  liberally  in  favor  of  the  insured.  Que»n 
Ins,  Oo,  ▼.  xoung,  86  Ala.  424.    No  Intend- 
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ments  will  be  indulged  to  ioTalidate  the  pol- 
icy unless  forced  by  the  plain  language  and 
import  of  the  contract.  It  is  really  not  con- 
tended by  counsel  for  the  insurer  that  the  in- 
terest of  the  assured  in  the  laud  is  not  uncon- 
ditional and  sole.  Indeed,  that  clause  of  the 
policy  is  not  set  up  in  the  pleas.  We  refer 
to  it,' that  no  question  may  be  raised  upon 
it  hereafter,  for  that  Mrs.  Loventhal  was  the 
unconditional  and  sole  owner  of  the  equitable 
title  admits  of  no  question.  She  was  con- 
fessedly armed  with  the  right  to  £0  into  a 
court  of  eouity  and  obtain  the  absolute,  un- 
conditional legal  estate  in  the  lands  upon 
simply  discharging  the  encumbrance  created 
thereon  by  the  qiiasi- mortgage  for  the  pur- 
chase money.  There  was  no  condition  an- 
nexed to  her  equitable  estate,  the  nonper- 
formance of  which  would  forfeit  or  foreclose 
her  right  thus  to  obtain  the  legal  title.  Such 
a  forfeiture  could  occur  only  by  judicial  pro- 
ceedings, at  the  suit  of  her  vendor,  decreeing 
the  foreclosure  of  her  equity ;  and  these  pro- 
ceedings themselves  she  could  defeat,  at  any 
time  l^fore  decree,  by  paying  the  purchase 
money,  and  thereby  removing  the  encum- 
brance. Such  an  estate  is  uot'one  upon  con- 
dition, as  conditional  estates  are  commonly 
understood  in  the  law.  Then,  was  her  es- 
tate one  in  fee  simple?  The  term  **fee  sim- 
ple** has  never  been  used  to  distinguish  be- 
tween legal  and  equiuible  estates.  It  is  used 
to  denote  the  quantity  or  duration  of  estates, 
whether  the  enjoyment  is  limited  or  unlim- 
ited in  point  of  continuance  or  duration.  It 
defines  the  largest  estate  in  land  known  to 
the  law.  It  is~an  estate  of  inheritance,  un- 
limited in  duration,  descendible  to  all  the 
heira  alike  of  the  owner  to  the  remotest  gen- 
erations. It  may  be  of  a  legal  or  equitable 
nature.  If  of  the  latter,  the  legal  holder  is 
a  mere  trustee  for  the  equitable,  who  is  the 
real  owner,  and,  restrained  by  no  provision 
of  the  trust,  in  cases  not  within  the  statute 
of  uses,  may  at  any  time  be  compel letl  to 
execute  the  legal  estate  in  him.  It  was  well 
recognized  that  fee-simple  estates,  by  that 
name,  were  created  by  deeds  of  bargain  and 
sale  and  covenants  to  stand  seised  to  uses, 
when,  before  the  effect  of  the  statute  of  uses 
upon  them,  those  forms  of  conveyance  were 
inoperative  to  transfer  the  legal  title  when 
they  created  only  an  equity  in  the  bargainee 
or  covenantee.  And  Chancellor  Kent  says 
that  prior  to  the  statute  of  uses  the  fee,  in 
the  view  of  a  court  of  chancery,  passed,  by 
reason  of  the  consideration,  in  a  bargain  and 
sale  or  covenant  to  stand  seised  to  uses,  with- 
out any  express  limitation  to  the  heirs;  such 
a  limitation  being,  as  is  well  known,  at  com- 
mon law,  necessary  to  the  creation  of  a  fee 
simple  cognizable  in  a  court  of  law.  See 
4  Kent,  Com.  pp.  5,  6.  We  hold  that  Mrs. 
Loventhal  was  the  owner  in  fee  simple  within 
the  meaning  of  the  policy. 

In  support  of  the  principles  we  announce 
'we  will,  at  the  risk  of  unduly  extending  this 
opinion,  set  forth  somewhat  at  length  some 
of  the  many  authorities  in  point.  In  IJovgh 
V.  City  F.  In»,  Co.  29  Conn.  10,  76  Am.  Dec. 
581.  the  condition  was:  ''If  the  inti^rest  in 
property  to  be  insured  be  not  absolute,  it 
must  be  so  represented  to  the  company,  and 
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expressed  in  the  policy  in  writing ;  otherwise 
the  insurance  shall  be  void."  Plaintiff  was 
in  possession  under  an  executory  agreement 
to  purchase,  being  entitled  to  a  deed  upon 
full  payment  of  purchase  money.  He  had 
partially  paid,  and  made  valuable  improve- 
ments. The  court,  after  disposing  of  another 
Question,  said  :  **  We  think,  too,  that  the  evi- 
dence conduced  to  prove  that  the  plaintiff's 
interest  in  that  property  was  an  absolute  in- 
terest. That  is,  an  absolute  interest  in  prop- 
erty,  which  is  so  completely  vested  in  the  in- 
dividual that  he  can  by  no  contingency  be 
deprived  of  it  without  his  own  consent. 
And  by  this  contract  with  Eliakin  Hough, 
and  its  part  performance,  the  plaintiff  had 
acquired  a  right  to  the  whole  property,  of 
which  he  could  not  be  deprived  without  his 
own  consent.  So,  too,  he  is  the  owner  of 
such  absolute  interest,  who  must  necessarily 
sustain  the  loss,  if  the  property  is  destroyed. 
The  subject  of  insurance  was  an  interest,  not 
a  title.  It  is  an  interest,  not  a  title,  of  which 
the  conditions  of  insurance  speak.  The  terms 
'interest'  and  'title'  are  not  synonymous.  A 
mortgagor  in  possession  and  a  purchaser  nold- 
ing  under  a  deed  defectively  executed  have, 
both  of  them,  absolute  as  well  as  insurable 
interests  in  the  property,  though  neither  of 
them  has  the  legal  title.  .  .  .  'Absolute' 
is  here  synonymous  with '  vested, '  and  is  used 
in  contradistinction  to  contingent  or  condi- 
tional. That  the  plaintiff  had  a  vested  in- 
terest in  the  property,  of  which  he  could  not 
be  deprived  against  his  will — an  interest 
dependent  upon  no  contingency  for  its  exist- 
ence or  continuance,  an  absolute  interest, 
.  .  .  the  evidence  undoubtedly  conduced 
to  prove,  and  was  properly  received."  In 
Oaylard  v.  Lamar  F.  Ins.  Co,  40  Mo.  13,  98 
Am.  Dec.  289,  the  condition  was  substan- 
tially the  same  as  in  Hongh'i  Case,  svpra,  and 
the  evidence  of  plaintiff's  interest  consisted 
of  a  certificate  of  purchase  at  a  foreclosure 
sale  under  the  laws  of  a  state  allowing  fifteen 
months  for  redemption ;  and  it  was  shown 
that  after  the  loss  occurred  he  received  his 
final  deed  conveving  the  property  in  fee,  no 
redemption  having  taken  place.  The  court 
said  :  **  An  equitable  title  that  would  be  pro- 
tected by  a  court  of  equity  as  such  may  be 
an  ownelrship  as  absolute  as  the  legal  title. 
The  clause  does  not  concern  the  particular 
character  of  the  owner's  title."  And  it  was 
held  that  the  right  of  redemption  did  not  come 
within  the  special  intent  of  the  clause,  which 
related  rather  to  lesser  estates  or  interests  of 
the  class  particularly  enumerated.  And  the 
court  properly  remiM'ked  that  they  could  see 
no  reason  for  a  different  construction ;  for  if 
the  title  had  failed  by  reason  of  a  redemp- 
tion, there  could  have  been  no  recovery  on 
the  policy  even  without  the  condition.  Not 
so  failing,  the  loss  in  case  of  fire,  would  fall 
on  the  plaintiffs,  and  they  would  be  justly 
entitled  to  indemnity.  If  redeemed  before 
loss,  all  insurable  interest  in  plaintiffs  would 
have  failed,  and  they  could  not  recover  on  the 
policy,  it  being  a  settled  principle  that  the 
insured,  in  order  to  recover,  must  have  had  an 
insurable  interest,  both  at  the  time  of  insur- 
ance and  the  loss.  The  court  went  further  in 
this  case,  and  upheld  the  policy,  on  the  ad- 
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ditlonal  ground  that  the  Action  of  relation 
applied,  that  the  reception  of  a  deed  by  plain- 
tifrs,  after  the  loss,  had  relation  to  the  time 
of  Uie  sale,  and  vested  the  legal  title  as  of 
that  date ;  citing  4  Kent,  Com.  7th  ed.  456- 
460.     In  Franklin  F,  Ins,  Co.  ▼.  Martin,  40 
N.  J.  L.  568,  29  Am.  Rep.  271,  the  condition 
was  the  same  as  above,  and  the  court  applied 
the  decision  in  Hough* i  Oase^  wawa^  and  up- 
held the  policy.    In  Wooddy  v.  Old  Thminian 
Ins.  Co,  81  Qratt.  862,  81  Am.  Rep.  782,  it 
was  held  that  a  condition  in  a  policy  that  any 
interest  in  the  property  insured,  not  absolute, 
or  less  than  a  perfect  title,  must  be  repre- 
sented and  expressed  in  the  policy,  is  not 
broken  by  the  existence  of  a  lien  for  purchase 
money,  reserved  in  the  deed  of  the  premit»e8. 
In  Davidson  v.  Hawkeys  Ins.  Co.  71  Iowa,  532, 
and  60  Am.  Rep.  818,  this  language  was  used : 
^  We  come,  then,  to  the  question  as  to  wheth- 
er, where  one  party  binds  himself  uncondi- 
tionally to  pav  a  certain  price  for  a  piece  of 
real  estate,  and  takes  possession  under  the  con- 
tract, and  the  other  party  binds  himself  to 
convey  the  real  estate  upon  the  payments  be- 
ing made,  and  nothing  remains  to  be  done 
but  for  the  party  taking  possession  to  make 
the  payments,  and  for  the  other  to  make  the 
deed,  such  contract  constitutes  a  sale  of  the 
real  estate,  within  the  meaning  of  the  policy. 
In  answer  to  this  question  we  have  to  say  that 
we  think  it  does.     Lint  (the  vendee)  was  the 
real  owner  of  the  house  that  was  burned.    The 
loss  was  Ills  loss.    The  plainti£F  (the  vendor) 
lost  nothine,  unless  he  needed  the  house  for 
security.     If  Lint  is  responsible,  or  the  prop- 
erty, without  the  house,  is  sufficient  security 
for  the  balance  of  the  purchase  money,  the 
plaintiff's  claim  can  be  collected,  and  he  will 
have  all  that  he  would  have  had  if  the  house 
had  not  been  burned.     If  he  is   allowed  to 
collect  the  insurance  and  the  purchase  money 
both,  he  will  profit  by  the  destruction  of  the 
property."    In  Smith' y,  Phcsnix  Ins.  Co.  91 
Oal.  828.  13  L.  R.  A.  475,  and  25  Am.  St. 
Rep.  191,  the  court  quotes  the  case  of  Hoftgh 
V.  City  F.  Ins.  Co.  hupra.  and  remarks  that 
no  doubt  the  case  was  correctly  decided ;  and 
they  say  that  the  property  was  the  vendee's 
absolutely,  in  every  sense  of  the  word  ma- 
terial to  the  risk.     ^  The  decision, "  they  say, 
**  was  in  line  with  hundreds  of  others  in  which 
the  courts  everywhere  have  refused  to  defeat 
recovery  upon  insurance  policies  by  giving 
effect  to  the  literal  terms  olf  clauses  of  forfeit- 
ures.    Such  clauses  are  always,  and  Justly, 
construed  with  the  utmost  strictness  against 
the  insurer,  and  always  with  reference  to 
their  only  legitimate  object,  i.  e.  the  protec- 
tion of  the  insurer  against  risks  that  are  ma- 
terially different  from  those  which  he  has  un- 
dertaken. "    Cases  from  Pennsylvania,  Texas, 
Vermont,  Missouri,  and  Iowa  are  cited,  and 
declared  to  be  substantially  like  Hough* s  Case, 
and  rest  upon  the  s^ame  ground.     As  early  as 
1836,  Chancellor  Walworth,  \nJEtna  F.  Ins. 
Co.  V.  Tyler,  16  Wend.  886,  80  Am.  Dec.  90, 
observed  :    "It  is  also  a  fact  of  public  noto- 
riety that,  in  common  parlance,  the  person 
who  is  iu  possession  of  real  property  as  own- 
er, under  a  valid  and  subsisting  contract  for 
the  purchase  thereof,  whether  he  has  paid  the 
whole  of  the  purchase  money,   and  gotten 
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the  legal  title  or  not,  is  called  the  owner 
thereof,  and  the  property  is  usually  called 
his  bv  others.     In  equity  it  is,  in  fact,  his ; 
and  the  vendor  has  only  a  lien  thereon  for  the 
security  of  his  unpaid  purchase  money;  and 
I  am  yet  to  learn  that  the  person  who  is  in 
the  actual  possession  of  property  as  the  real 
owner  thereof  in  equity,  an^  who  must  sus- 
tain the  whole  loss  thereof  pri  marily  in  case  of 
its  destruction  by  the  perils  insurea  against, 
cannot  insure  it  as  owner,  unless  there  ia 
something  in  the  terms  of  the  policy,  or  in 
the  conditions  referred  to  therein,  requiring 
the  true  state  of  the  legal  title  to  be  dis- 
closed. "    In  Jotiannes  v.  Standard  Fire  Office, 
70  Wis.  196,  and  5  Am.    St.  Rep.  159,  the 
cond  i  tion  was :    "  If  the  interest  of  the  assured 
in  the  property  be  other  than  the  entire,  un- 
conditional, and  sole  ownership  of  the  prop- . 
erty  for  the  use  and  benefit  or  the  assured, 
or  if  the  building  insured  stands  on  leased 
ground,  it  must  be  so  represented  to  the  com- 
pany and  so  expressed  in  the  written  part  of 
the  policy ;  otherwise  the  policy  to  bo  void." 
The  insured  held  under  an  agreement  for  pur- 
chase, a  balance  of  the  purchase  money  due 
being  unpaid.    The  court  says :    "  But  if  the 
plaintiff  is  held  to  the  exact  language  of  the 
condition,  which  it  is  perfectly  clear  he  never 
saw  until  long  after  the  policy  was  issued, 
still  the  evidence  shows  that  his  Interest  in 
the  property  was  an  entire,  unconditional, 
and  sole  ownership.    He  was  the  real  owner 
of  the  property  in  equity  and  for  all  purposes 
of  insurance.     The  condition  does  not  relate 
to  a  legal  title  in  fee  simple,  nor  is  that  the 
interest  described.    An  equitable  title,   if 
sole  and  unconditional,  answers  the  descrip- 
tion, fully  and  if  the  property  was  destroyed 
the  entire  loss  would  fall  upon  the  plaintiff." 
And  the  court  proceeds  to  quote  and  approve 
the  same  rulings  in  many  of  the  cases  cited 
in   this  opinion.      In  Dupreau  v.   Hibernia 
Ins.  Co.  48  N.  W.  585,  76  Mich.  615.  5  hi  R. 
A.  671,  the  syllabus,  which  is  strictly  ac- 
curate, is  as  follows :    ** Under  a  stipulation 
avoiding  an  insurance  policy  on  a  building 
in  case  the  insured  is  not  the  sole  and  un- 
conditional owner  of  the  land  on  which  the 
building  is  in  fee  simple  the  policy  is  valid, 
though  the  insured  has  but  an  equitable  in- 
terest, being  in  posssesion  under  a  contract 
of  purchase  from  the  owner  in  fee,  and  hav- 
ing paid  part  of  the  purchase  money."    In 
Hamilton  v.  Dialling  House  Ins.  Co.  98  Mich. 
585,  22  L.    R.  A.  527,  it  was  held  that  the 
vendor  in  an  executory  contract  of  sale,  the 
vendee  being  in  possession,  and  having  paid 
part  of  the  purchase  money,  was  not  sole  and 
absolute  owner;   and   it  was  put  upon  the 
ground  that  the  vendee  was  the  entire,  sole, 
and  unconditional  owner  of  the  premises, 
the  vendor  holding  merely  the  legal  title  for 
his  security.      In  Knop  v.  National  F.  Ins. 
Co.  101  Mich.  859,  the  condition  avoided  the 
policy  ''if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership. "    In- 
sured was  vendee,  in  possession  under  exec- 
utory contract  of  purchase.    The  court  says : 
**  It  has  been  repeatedly  held  that  such  a  con- 
dition will  not  invalidate  the  policy,  in  such 
ca^e  ;*  citingauthoritiea.  In  Farmers*  Mui.  F 
Inn.  Co.  V.  Fogelman,  85  Mich.  481,  where  the 
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-applicant  for  insurance  was  at  the  time  in 
the  occupancy  of  the  premises  under  an  oral 
arrangement  between  bis  wife,  her  father. 
and  himself,  whereby  the  father  in  law  had 
advanced  $2,000  of  the  $6,000,  purchase  price 
of  the  premises,  and  caused  the  same  to  be 
xsonveyed  to  his  daughter,  subject  to  a  mort- 
gage of  $4,000,  for  a  home  for  herself  and 
haaband,  with  the  understanding  that  she 
was  to  deed  it  to  her  husband,  the  applicant, 
when  he  should  have  paid  off  the  encum- 
brance, and  he  had  accordingly  gone  into 
possession,  made  improvements,  and  made 
large  payments  on  the  encumbrance,  in  re- 
liance upon  this  arrangement,  and  all  parties 
were  proceeding  in  good  faith  under  the  same, 
it  was  held  that  this  was  sufficient  to  make 
•out  such  an  equitable  title  in  the  applicant 
as  would  answer  the  representation  that  he 
was  owner  of  the  property.    The  court  said : 
**  He  was  owner  of  the  barn  by  equitable 
title,  and  the  risk  of  its  destruction  was  his 
risk.      Nobody  was  under  obligation  to  re- 
build for  him,  and  he  could  protect  himself 
-only  by  insurance."    In  Jmp^al  F,  In».  Co. 
▼.  Dunham,  117  Pa.  460,  and  2  Am.  St.  Rep. 
•686,  plaintiff  insured  certain  buildings  on 
land   which  he  had  contracted  to  purchase, 
but  on  which  be  had  made  no  payment,  but 
upon   which  he  had  erected  a  sawmill  and 
made  other  improvements.      The  purchase 
price  was  $5,129.50,  payable  in  three  equal 
annual  instalments,  the  first  falling  due  De- 
•cember  1,  1880.     The  policy  was  issued  Feb- 
ruary 8,  1883.    It  was  conditioned  to  be  void 
if  assured *s  interest  was  other  than  the  en- 
tire, unconditional,  and  sole  ownership,  or 
If  the  insured  property  be  a  building;  on  land 
not  owned  by  him  in  fee  simple.     (The  pre- 
"Cise  condition  as  in  the  present  case) .     Held, 
that  the  interest  of  insured  answered  thecon- 
•dition.      The  court  discuss  the  case  elabor- 
■ately  in  view  of  the  authorities.     They  say : 
**  This  provision  of  tlie  policy  does  not  neces- 
aarily  distinguish  between    the  legal    and 
the  equitable  estate.      If  the  title  is  condi- 
tional or  contingent,  if  it  is  for  years  only, 
or  for  life  or  in  (X)mmon,  it  is  not«^he  en- 
tire, unconditional,  and  sole  ownefshi p  ;  but, 
the  interest  is  the  same,  as  it  affects  the  con- 
tract of  insurance,  whether  the  title  of  the 
assured  be  legal  or  equitable.     The  purpose 
of  this  provision  is,  to  prevent  a  party  who 
holds  an  undivided  or  contingent  but  insur- 
.able  interest  in  property,  from  appropriating 
to  his  own  use  the  proceeds  of  a  policy,  taken 
upon  the  valuation  of  the  entire  and  uncon- 
^ditional  title,  as  if  he  were  the  sole  owner, 
and  to  remove  from  him  the  temptation  to 
perpetrate  fraud  and  crime.      For  without 
this,  a  person  might  thus  be  enabled  to  ex- 
ceed the  measure  of  an  actual  indemnity. 
But  where  the  entire  loss,  if  the  property  is 
destroyed  by  fire,  must  fall  upon  the  party 
insured,  the  reason  and  purpose  of  this  pro- 
vision do  not  seem  to  exist;  and  in  the  ab- 
sence of  any   particular   inquiry  as  to  the 
specific  nature  of  the  title,  or  of  any  express 
stipulation    in  the  policy  that  the  insured 
held  the  legal  or  equitable  title,  either  being 
availnlile  to  secure  an  entire,  unconditional, 
and  sole  ownership,  the  provision  referred  to 
>can,  we  think,  have  no  force  to  defeat  the 
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plaintiff's  recovery  in  this  case.  Where  arti- 
cles of  agreement  are  entered  into  for  the 
sale  of  land  the  purchaser  is  considered  the 
owner.  It  does  not  seem  to  be  necessary  to 
produce  this  effect,  that  any  part  of  the  pur* 
chase  money  should  be  paid ;  it  results  irom 
the  contract.  When  a  part  of  the  purchase 
money  is  paid,  the  interest  of  the  purchaser 
in  the  land  is  not  circumscribed  by  the  ex- 
tent of  the  monev  paid,  bat  embraces  the  en- 
tire value  of  the  land  over  and  above  the  pur- 
chase monev  due.  He  is  treated  as  the  owner 
of  the  whole  estate,  encumt)ered  only  by  the 
purchase  money.-  If  the  land  increase  in 
value,  it  is  his  gain ;  if  it  decrease,  if  im- 
provements are  destroved  by  fire,  or  other- 
wise, it  is  his  loss.  *'  The  court  then  proceeds 
to  support  its  conclusions  by  the  practically 
unbroken  line  of  authorities  directly  in  point. 
To  the  same  effect  is  EUiott  v.  Ashland  MuU 
R  Ins.  Co.  117  Pa.  548,  and  2  Am.  St.  Rep. 
703. 

It  seems  unnecessary  to  extend  this  opinion 
hj  further  Quotations.  We  have  examined 
critically  all  of  the  following  cases,  and  find 
them  expressly  applicable,  and  squarely  sup- 
porting the  principles  of  the  cases  above  re- 
ferred to :  Ramsey  v.  Phanix  Ins.  Co.  2  Fed. 
Rep.  420 ;  Levois  v.  New  England  F.  Ins.  Co. 
29  Fed.  Rep.  496 ;  fUlis  v.  Insurance  Co.  of  If. 
A.  82  Fed.  Rep.  646 ;  Pelton  v.  Westchester 
F.  Ins.  Co.  77  N.  Y.  605 ;  MillHUe  Mut.  L. 
Ins.  Co.  V.  Wiigus,  88  Pa.  107 ;  Chandler  v. 
Commerce  F.  Ins,  Co.  Id.  228;  Bonham  v. 
Iowa  Cent.  Ins.  Co.  25  Iowa,  828.  We  have 
not  included  in  our  citations  any  of  the  vast 
array  of  cases  holding  that  the  creation,  by 
the  legal  holder,  of  a  mortgage  or  other  en- 
cumbrance upon  the  premises,  is  not  viola- 
tive of  the  condition  in  question.  Many  Of 
them  are  collected  in  the  printed  brief  of  ap- 
pellant's counsel.  See  also  7  Am.  &  Eng. 
£nc.  Law,  p.  1022,  note.  Our  extended  re- 
search has  not  discovered  a  case  to  the  con- 
trary. Indeed,  tlie  cases  proceed  virtually 
upon  the  same  principles  which  underlie  the 
rulings  above  set  forth,  in  the  cases  of  exec- 
utory contracts  of  sale  and  purchase.  We 
will  quote  Just  one,  which  fuf^ishes  the  key 
to  the  rulings  in  them  all  —  2>  Uifier  v.  81. 
Joseph  F.  A  M.  Ins.  Co.  123  .viass.  815,  85 
Am.  Rep.  878.  The  court  says:  "It  has 
long  been  settled  in  this  commonwealth  that, 
as  to  all  the  world  except  the  mortgagee,  a 
mortgagor  is  the  owner  of  the  mortgaged 
lands,  at  least  till  the  mortgagee  has  entered 
for  possession  ;**  citing  a  number  of  author- 
ities. ^'This  being  the  law,  and  the  mort- 
firagees  not  being  in  possession  of  the  prem- 
ises, the  plaintiff's  assignor  might  well  be 
descril>ed  in  a  policy  of  insurance  as  the 
owner  of  the  property  insured ;  and,  inas- 
much as  his  estate  was  in  fee  simple,  not  an 
estate  for  life,  and  not  a  base,  qualified,  or 
conditional  fee,  it  might  well  be  described 
as  the  entire  and  unconditional  ownership; 
and.  as  he  had  no  joint  tenant  nor  tenant  in 
common,  his  estate  was  well  described  as  the 
sole  ownership.  As  between  him  and  the 
defendant  (the  insurance  company) « the  mort- 
gnges  and  tne  lease  were  mere  encumbrances 
on  his  title,  not  affecting  its  character  as  en- 
tire, and  not  changing  it  from  an  absolute 
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to  a  conditional  estate  or  ownership.  Even 
as  between  him  and  the  mortgagees,  the 
mortga/?ees'  estate  was  the  cooditional  one, 
determinable  by  satisfaction  of  the  condition 
set  out  In  the  mortgage  deed.  There  was  no 
jp\ni  tenancy  nor  tenancy  in  common  of  the 
mortgagor  and  the  mortgagees.  All  the 
characteristics  of  such  tenaucies  are  lacking 
in  their  relations  to  the  property.  The  lease 
for  years  created  only  a  chattel  interest  in 
the  premises,  not  affecting  the  ownership  of 
the  fee.  It  was  merely  an  encumbrance. 
It  has  been  held  by  the  Supreme  Court  of 
the  United  States  in  a  recent  case  that  an 
outstandine  lease  did  not' invalidate  a  pol- 
icy in  which  the  ownership  of  the  assured 
was  described  as  entire,  unconditional,  and 
sole,**— citing  Lycoming  F,  Ins.  Qo.  v.  Haven, 
95  U.  S.  242,  24  L.  ed.  478.  That  the  exist- 
ence of  a  private  easement  on  the  land  does 
not  violate  the  condition,  see  Commercial  F. 
Ins.  Co,  V.  Allen,  80  Ala.  571.  The  cases 
of  Smith  V.  Bowditch  Mut.  F.  Ins,  Co.  6  Cush. 
448 ;  Bowditcli  Mut.  F.  Ins.  Co.  v.  Winsl<nff, 
8  Gray,  415 ;  Broum  ▼.  Williams  d  T.  Mut. 
L.  Ins.  Co.  28  Me.  262 ,  Merrill  v.  Farmers' 
d  M.  Mut.  F,  Ins.  Co.  48  Me.  285 ;  Agricul- 
tural Ins.  Co.  V.  Montague,  88  Mich.  548,  81 
Am.  Rep.  826 ;  and  Mers  v.  JHVanklin  Ins. 
Co.  68  Mo.  127, — will  be  found,  upon  exam- 
ination, not  to  be  in  conflict  with  the  above 
cases.  Besides  what  is.  said  in  Liberty  Ins. 
Co.  V.  Boulden,  06  Ala.  608,  the  only  case 
we  have  found  which  appears  to  bo  opposed 
to  the  line  of  cases  touching  the  interest  of 
vendees  in  executory  contracts  is  that  of  Uin- 
man  v.  Hartford  F.  Ins.  Co.  86  Wis.  169; 
but  the  court  cite  none  of  the  controlling  au- 
thorities to  which  we  have  referred,  a  num- 
ber of  which  are  cited  approvingly  by  the 
later  Wisconsin  case  of  Johannes  v.  Standard 
Fire  Office,  70  Wis.  196.  The  expressions  of 
the  court  in  Liberty  Ins.  Co.  v.  Boulden,  96 
Ala.  508,  in  so  far  as  they  conflict  with  the 
conclusion  reached  in  this  opinion,  are  hereby 
modified. 

We  cannot  attempt  to  bring  order  out  of 
the  confusion  with  which  the  record  attempts 
to  present  the  rulinj^s  of  the  court  on  demur- 
rers to  the  special  pleas  on  the  subject  of  oc- 
cupancy. If  it  is  desired  to  have  those  ques- 
tions passed  upon,  they  must  be  brought  back 
here  on  a  better  record.  The  court  erred  in 
giving  the  general  charge  for  the  defendant. 

Eeversed  and  remanded. 

Rehearing  denied. 


Susan  ELLIS,  Appt., 
fi. 

PRATT   CITY.   Southern    Insurance   Com 
pany,  Qarnishce. 


(. 


.Ala. 


.) 


1«   A  dty  hall  Uded  for  munlcfpal  purposes  is 
exempt  from  levy  and  sale  under  ^dioial  process, 

Judfrment,  or  decree. 

_  

Notb.~Ab  to  the  exempt  cbaracter  of  the  pro- 
ceeds-of  exempt  property,  see  note  to  Wylle  v. 
Grundysen  (Minn.)  19  L.  B.  A.  83. 
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2.  Proceeds  of  inanraBce  on  a  city  hail  he\A 
and  Dsed  by  a  city  for  municipal  purposes  ar» 
not  suhjeot  to  gamishmeot  by  a  creditor  of  tbe- 
city,  as  they  have  the  same  exemption  that  be- 
lonfred  t\>  the  property  destroyed. 

8.  The  erection  of  a  new  city  hall  with- 
ont  the  use  of  any  part  of  the  proceeda 
of  Insurance  on  one  which  bad  been  burned 
before  the  money  was  collected  does  not  defeat 
the  Tight  of  the  city  to  claim  an  ezemptioD  of 
such  iDSuraoce  money  from  garnishment. 

(June  26, 1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
Xbe  City  Court  of  Birmingham  in  favor  of 
defendant  in  a  proceeding  brought  to  reach 
property  of  the  defendant  city  for  the  payment 
of  a  judgnicnt  which  piainiiff  had  recovered 
against  it.     Affirmed. 

The  garnishee  had  in  its  possession  the 
amount  due  on  a  policy  of  insurance  on  a  pub- 
lic hall  and  market  house  belonging  to  defend- 
ant city.  Plaintiff  recovered  a  judgment 
against  the  city  in  tort  and  attempted  to  collect 
it  from  money  in  the  hands  of  the  garnishee. 
Defendant  claimed  that  the  money  was  exempt 
as  representing  public  property. 

Further  facts  appear  in  the  opinion. 

Messrs.  Bowman  &  Harsh  for  appellant. 

Messrs.  Hou^rbton  &  Collier,  for  appel- 
lee: 

Municipal  property  is  exempt  from  levy  and 
sale 

Ala.  Code,  §  2514;  Mvrphree  v.  Mobile,  104 
Ala.  532;  15  Am.  &  Eng.  £nc.  Law,  p .  1070» 
note  2. 

A  city  market  is  exempt. 

Birmingham  v.  Rumsey,  63  Ala.  353. 

A  city  wharf  is  exempt. 

Klein  v.  JS'ew  Orleans,  99  D.  S.'  149, 25  L.  ed. 
480. 

Insurance  money  on  exempt  homestead  i» 
also  exempt. 

Thompson,  Homesteads  &  Exemptions. 
§750. 

Assessed  value  of  exempt  property  is  exempt. 

Falconer  v.  Head,  81  Ala.  513. 

Involuntary  sale  of  exempt  property  is  not 
permiHed^ 

Gtddensv.  Williamson,  65  A\a.  439;  Ex  parte 
Hunt,  62  Ala.  1;  Smit/i  v.  Gore,  28  Kan.  488,  SS 
Am.  Rep.  188;  Wooster  v.  Page,  54  N  H.  125. 
20  Am.  Rep.  128. 

Mr,  J,  J.  Aird  also  for  appellee. 

Haralson,  J.,  delivered  the  opinion  of  the 
court: 

1.  Section  2514  of  the  Code  provides  that 
•*all  property,  real  or  personal,  belonging  to  the 
several  counties  or  municipal  corporations  of 
this  state,  and  used  for  county  or  municipal 
purposes,  shall  be  exempt  from  levy  and  sale 
under  any  process,  judgment,  or  decree  what- 
soever." In  Birmingliam  v.  Rumsey,  63  Ala. 
852,  touching  the  power  of  municipal  cor- 
porations to  purchase  and  hold  property  for 
municipal  purposes,  ibis  court  said:  "We  do 
not  hesitate  to  declare  that  city  property 
owned  or  used  by  the  corporation  for  public 
purposes,  such  as  public  buildings,  public  mar- 
kets, hospitals,  cemeteries,  engine  houses,  fire- 
engines  and  their  apparatus,  and  other  prop- 
erty, real  or  personal,  of  kindred  utility,  caa- 
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not  be  taken  io  execution  for  debts  of  the  city. 
But,  if  the  city  owns  private  properly,  not 
useful  or  used  for  corporate  purpo$ies,  such 
property  may  be  seized  and  sold  under  final 
process,  precisely  as  similar  property  of  indi* 
▼iduals  is  seized  and  sold.  2  Dill.  Mun.  Corp. 
§  446."  And  in  a  still  more  recent  CHse — Mur- 
phree  v.  Mobile,  104  Ala.  532— it  was  held 
"that  where  land  owned  by  a  city  has  been 
used  for  municipal  purposes  for  a  great  num- 
ber of  years,  the  fact  that  for  a  short  time 
during  such  continuous  use  the  city  did  not 
have  occasion  to  use  all  of  said  property,  or  that 
there  was  a  temporary  use  of  it  for  private 
purposes,  does  not  change  the  character  of  the 
use  to  which  the  property  was  applied,  and 
said  land  docs  not  thereby  lose  its  exemption 
from  levy  and  sale  under  execution,  as  pro- 
vided bv  §  2514  of  the  Code."  Klein  v.  New 
OrUans'  99  U.  S.  149.  25  L.  ed.  480. 

It  cannot  be  doubted,  under  our  holdings, 
tbat  the  city  hall  in  Pratt  City,  under  the  facts 
disclosed,  was  municipal  property,  held  and 
used  by  the  city  for  municipal  purposes,  exempt 
from  levy  and  sale  under  any  Judicial  process, 
judgment,  or  decree. 

2.  It  is  well  settled  by  the  current  of  authority 
that  where  a  debtor's  property,  being  his  family 
homestead,  bums  down,  being  insured  against 
loss  by  fire,  the  insurance*  money  takes  the 
place  In  the  exemption  statute  of  the  property 
destroyed,  and,  like  it,  is  also  exempt,  and 
not  liable  to  garnishment.  Thompson,  Home- 
steads &  Exemptions.  §  750.  The  reason  of 
the  rule  is  found  in  the  fact  that  the  property 
has  been  exempted  by  law  for  the  use  of  the 
exemntor  and  his  family,  and  he  may  insure  it 
to  prelect  himself  and  them  from  loss.  It  is 
intended  bv  the  insurance  to  secure  the  means, 
in  case  of  loss,  for  the  restoration  of  the 
property  after  its  destruction  by  fire.  Not  to 
allow  the  insurance  money,  after  loss,  to  take 
the  place  of  the  property  destroyed,  and  be 
exempt  from  liability  to  the  debts  of  the 
exemptor.  would,  by  a  mere  technical  evasion, 
pervert  the  object  and  spirit  of  the  statutes  of 
exemptions,  always  to  be  liberally  construed 
in  favor  of  the  exemptor.  The  same  rule 
applies  to  exempted  personal  property.  Hough- 
Urn  V.  Ue,  60  Cal.  101;  Ball  v.  Fvlgham,  88 
Tenn.  451;  WhiU  v.  Fulghvm,  87  Tenn.  281; 
Crawford  v.  CarroU  (Tenn.)  26  L.  R.  A.  415; 
ReynddB  v.  Banes  (Iowa)  IS  L.  R.  A.  719; 
Kaiser  v.  Seaton,  62  lowa^  463;  Stetbins  v. 
Pefler,  89  Vt.  289;  Mifckell  v.  Milhoan,  U 
Kan,  617;  Cooney  v.  Cooney,  65  Barb.  624; 
Smyth,  Homesteads  &  Exemptions,  §  102; 
Waples.  Homesteads  &  Exemptions,  609.  A 
different  rule  has  been  announced  in  Woosler 
V.  Page,  64  N.  H.  125,  20  Am.  Rep.  128,  and  in 
Smith  V.  Ralcltff,  66  Miss.  688,  but  these  cases 
are  not  sanctioned  by  the  weight  of  authority. 

No  reason  can  be  assigned  why  a  municipal 
corporation  may  not  insure  property  owned  by 
it  for  municipal  purposes  against  destruction 
by  fire,  and  tbat  the  proceeds  of  the  policy,  in 
case  of  loss,  shall  not  stand  in  place  of  the 
property  destroyed  to  be  used  by  it  for  the 
restoration  of  the  property.  On  principle  and 
authority,  the  corporation  in  such  a  case  will 
stand  upon  the  same  footing  as  to  the  insurance 
fund  as  au  individual  exemptor  under  statute, 
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who  insures  his  exempted  property.     FUishel 
V.  Hightmoer,  63  Ga.  324. 

8.  There  was  no  dispute  as  to  the  fact  that 
the  ball  of  the  city  was  insured  for  $1,000,  and 
that  the  insurance  company  acknowledged  its 
obligation  to  pay.  When  garnished,  it  filed 
its  answer  admitting  the  indebtedness,  payable 
on  and  after  the  18th  of  June,  1895.  and  set  up 
that  defendant  claimed  the  money  as  exempt 
from  garnishment,  because  it  was  insurance 
money  on  the  hall  and  market  house  of  the 
ciiy,— a  public  building.  It  asked  the  court  to 
direct  how  the  money  should  be  paid. 

The  defendant  as  claimant,  propounded  its 
claim  duly  verified  in  the  court.  The  claim  as 
made  was,  that  the  building  which  had  l)een 
insured  and  destroyed  b^  fire  belonged  to  the 
city  and  had  been  occupied  and  used  by  it  for 
municipal  purposes,  and  was  necessary  for  its 
use  in  the  administration  of  its  government. 
The  proofs  fully  sustained  this  claim  of  the 
city.  It  was  also  shown  that  in  May,  1895. 
before  this  garnishment  proceeding,  the  mayor 
and  aldermen  of  the  city  met  and  adopted  a 
resolution  to  rebuild  said  hall  and  market  on 
its  former  site,  and  setting  aside  the  funds 
arising  from  the  insurance  of  the  one  destroyed 
for  the  purpose  of  erecting  the  new  one.  It 
was  also  undisputed,  as  slated  in  the  abstract, 
that  at  the  time  of  the  trial  "this  building  had 
been  erected  by  the  defendant,  Pratt  City,  in 
l)etter  condition  than  it  was  before  the  fire,  and 
without  the  use  of  any  part  of  the  insurance 
money,  same  never  having  been  collected,  but 
that  the  city  still  owed  something  for  said 
re-erection,"  but  bow  much  was  not  shown. 
The  plaintiff  on  this  proof  moved  the  court  for 
a  judgment  against  the  garnishee  for  lack  of 
a  sutficient  claim  of  exemption  by  claimant. 
The  only  ground  for  the  support  of  this  motion 
seems  to  grow  out  of  the  admitted  fact  that  at 
the  time  of  the  trial  the  building  that  had  been 
destroyed  had  been  replaced  by  the  city  in  a 
better  condition  than  before  its  destruction, 
without  the  use  of  any  part  of  the  said  insur- 
ance money. 

Neither  the  rules  for  the  contest  of  the  ri^ht 
of  exemptions  between  the  party  claiming 
them  and  a  creditor  contesting  such  claim,  nor 
for  the  contest  of  a  fund  in  the  hands  of  & 
garnishee,  between  the  plaintiff  seeking  to  sub- 
ject the  fund  as  liable  to  his  debt,  and  a  claim- 
ant, disclosed  by  the  garnishee,  brought  in  on 
notice  to  him, — as  prescribed  by  statute  in 
each  instance,— -were  designed  for  or  are  appli- 
cable for  the  trial  of  an  exemption  of  the 
character  of  the  one  before  us.  The  statute 
(Code,  ^  2514),  as  we  have  seen,  exempts  abso- 
lutely from  levy  and  sale  under  legal  process 
all  real  and  personal  property  used  for  munici- 
pal purposes. 

The  plaintiff  has  failed  to  show,  as  the  bur- 
den was  on  her  to  do,  any  right  of  condemna- 
tion of  said  funds  in  the  hands  of  the  garnishee. 
Under  the  evidence  in  the  case,  and  the  legal 
principles  applicable  thereto,  said  fund  was 
not  liable  to,  but  was  exempt  from  plaintiff's 
garnishment.  The  fact  that  the  building  had 
been  re-erected  by  the  defendant  in  the  manner 
staled,  without  the  use  of  any  part  of  the 
ini^urance  money,  which  had  not  been  col- 
lected, did  not  show  that  defendant  had  waived 
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or  lost  its  dalm  of  exemption  thereto,  nor  giye 
plaintiff  any  right  to  Judgment  against  the 
garnishee.    There  was  no  error  in  the  Judg- 
ment of  the  lower  court  discharging  the  gar- 1     Affirmed, 
niflhee  and  OTerruling  ihe.motion  ox  plaintiff  | 


for  a  judgment  of  condemnation  of  said  fund. 
Porter  ct*  B.  Hardware  Co.  v.  Perdue,  105 
Ala.  293. 


KENTUCKY  COURT  OP  APPEAXS. 


fiusan  L.  McCALL,  Admrz.,  etc.,  of  R.  B. 
McCaU,  Deceased,  Appt,, 

«. 

Wade  HAMPTON  et.al. 


»(. 


Ky.. 


.) 


The  ezpectaaoy  of  an  heir  to  inherit  his 
tether's  estate  is  not  an  interest  capable  of 
aasiffDment  io  equity,  any  more  tban  at  law. 

(Ootot>erl7,188&) 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Boyd  County  over- 
ruling fr  demurrer  to  a  petition  of  an  inter- 
vener in  an  action  to  enforce  payment  of  a 
promissory  note  by  attachment  in  which  the 
intervener  laid  claim  to  the  property  attached 
under  an  assignment  from  defendant.  lU- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Thomas  R.  Brown  for  appellant. 

Mr,  John  F.  Ha^er,  for  appellVe: 

The  equity  of  the  vendee  of  Wade  Hamp- 


NOTB.— Tolidfty  of  8ale  of  an  expectancy  by  a  pros- 

pectivc  heir, 

I.  Erpecianthein  and  expectant  eatatea, 

IL  Ride  at  common  laWm 
m.  Bvle  in  equtty, 
rv.  Tlie  doctrine  of  eetoppel, 

V.  The  que8ti€m  of  warranty» 
y  I.  A»ent  of  parent, 
VII.  Inadequacy  of  consideration, 
Vlil.  Whatproperty  pattsee, 
IX.  Position  of  creditor  as  OQainst  admfniitrator, 

X.  Position  of  purchaser, 
XI.  When  bindino  upon  heir, 
XII.  Wh^nut  aside, 

XIII.  Decisions  under  state  statutes, 

XIV.  English  authorities, 

a.  Expectant  heirs, 

b.  Bute  at  common  law, 

0.  Rule  in  equity, 

d.  The  doctrine  of  estoppel. 

e.  Consent  of  ancestor. 

f.  The  question  of  usury, 

g.  The  inadequacy  of  considerationm 
h.  The  question  of  fraud, 

i.  The  quentton  of  ratification, 
i.  Burden  of  'proof 
k.  When  set  astdem 

1.  Term*  of  relief, 
m.  When  upheld. 

The  question  of  the  validity  of  transactions  be- 
tween an  expectant  heir  and  bis  ancestor  with  re- 
spect to  the  expectancy  wUl  be  found  In  note  to  Be 
<aarceloD*B  Hstate  (GaL)  a^  L.  B.  A.  5II&. 

The  cases,  MgCaiJj  v.  Hampton  (Ky.),  and 
Clbhdsnino  v.  Wtatt  (Kan.),  would  seem  to  ar- 
rive at  entirely  different  conclusions  upon  the 
above  question,  the  former  holding  that,  such  es- 
tates are  not  asslvnable  either  at  law  or  lb  equity, 
the  latter  case  maintaining  the  asslfrnabllity  of 
such  Interests  as  cootraots  enforceable  In  equity 
upon  the  death  of  the  ancestor.and  such  would  seem 
to  be  the  doctrine  when  the  transaction  is  bona  fide 
and  upon  a  valuable  consideration  without  fraud 
or  undue  Influence  or  advantage.  An  examina- 
tion of  the  various  decisions  upon  the  question  in 
hand  would  seem  to  result  in  f  t vor  of  the  doctrine 
established  in  CLXzmBNiHO  v.  Wtatt,  at  least  In 
states  recoffnixing  equitable  principles. 

In  Wheeler  v.  Wheeler,  t  Met.  (Ky.)  474,  relied 
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upon  in  the  main  Kentucky  case.  It  is  noticeable 
that  the  deed.  altlv>ufrh  assented  to  by  the  ances- 
tor, contained  no  covenant  of  warranty  which 
would  work  an  estoppel  as  airalnst  the  expectant 
heir,  while  the  reverse  was  the  fact  in  the  main 
case,  there  being  no  express  assent  although  there 
was  a  covenant  of  warranty. 

In  Alves  v.  Schleslnger,  81  Ry.  290,  also  relied 
upon  therein,  there  was  a  mere  verbal  assent  of 
the  ancestor,  and  the  deed  contained  a  covenant  of 
warranty,  and  the  court  based  Its  opinion  upon 
the  ground  that  there  was  no  sufficient  assent 
shown  on  the  ancestor's  part,  who,  therefore, 
parted  with  nothing. 

How  far  the  court  considered  the  case  of  Bohon 
V.  Bobon,  78  Ky.  408,  which  shows  that  the  grantor 
had  '*at  most  an  expectancy,  a  possibility**  which 
she  purported  to  convey,  does  not  appear,  and  it 
may  be  that  it  did  not  consider  it  In  point,  but  yet 
It  may  be  contended  that  such  case  upholds  t be  as- 
signment or  release  of  an  expectnnt  estate  where 
tbere  is  a  covenant  of  warranty,  such  cove- 
nant being  there  held  to  work  an  estoppel  against 
the  heir  or  grantor,  but  not  as  against  the  descod- 
ants  of  such  heir  or  gran  tor.  In  that  case  the  court 
would  seem  to  have  approved  of  the  doctrine  gen- 
erally held  to  govern  such  cases,  namely,  that  al- 
though a  simple  release  by  an  heir  apparent  of  his 
cbanoe  of  succession  will  not  bar  his  title,  yec  be 
may  convey  It  in  such  a  msnner  as  to  work  an  es- 
toppel and  prevent  his  claiming  the  estate  when  it 
falls  into  possession,'  and  that  equity  holds  a  con- 
tract of  an  expectant  heir,  who  becomes  heir  de 
facto,  binding  upon  him. 

lliese  principles  are  further  borne  out  by  the 
still  later  case  of  Perkins  v.  Coleman,  9a  Ky.  611, 
wherein  the  court  held  that  a  conveyance  with 
warranty  passed  not  only  the  present  interest  of 
the  grantor  in  land  then  be^d  by  him.  but  also  his 
interest  or  estate  in  land  subsequently  acquired  by 
him  by  inheritance,  such  warranty  creating  an  es- 
toppel and  amounting  to  a  covenant  running  with 
the  land,  such  estoppel  working  an  interest  in  the 
land,  so  that  If  the  vendor  has  not,  at  the  time  of 
the  conveyance,  a  title  to  the  land,  but  subse- 
quently acquires  one,  it,  eo  instants  inures  to  the 
vendee's  benefit,  and  that  of  bis  privies. 

In  the  main  case  of  CLSifDsiaNO  v.  Wtatt,  there 
was  no  covenant  of  warranty  and  therefore  nothing 
which  worked  an  estoppel,  the  deed  being  a  mere 
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toD,  belDf^  prior  in  time,  must  be  adjudged 
prior  in  right. 

The  rule  of  the  law  against  sale  of  expec- 
tancies was  designed  to  prevent  fraud. 

The  reasons  given  by  Lord  Coke  for  the 
rule  of  law  which  prevents  the  assignment  of 
m  possibility  ha»  been  almost  wholly  disre- 
garded by  courts  of  equity. 

A  mere  expectancy  is  assignable  in  equity 
for  valuable  consideration. 

Hare  &  Wallace's  notes  to  Ryall  v.  Bowles, 
Lead.  Cas.  in  £q.  p.  574. 


The  deed  is  sufBctent  as  an  executory  con. 
tract  to  convey,  and  became  operative  immedi- 
ately upon  the  death  of  William  Hampton,  as 
an  equitable  assignment  of  the  right  of  Wade 
Hampton  in  the  estate  of  his  father,  and  gave 
to  C.  H.  Hampton,  the  vendee,  a  right  and 
equity  superior  to  that  asserted  by  the  appel- 
lant. 

Story,  Eq.  Jur.  12th  ed.  g^  1040.  and  cases 
cited,  notes  4  and  b;  Pom.  £q.  Jur.  §  1285; 
]i!a$t  Lewifburg  Lumber  d  Jffg,  Co,  v.  Marsh, 
91  Pa.  96. 


4]t]itclaim  deed  executed  by  the  grantor  without 
tbe  aaaeot  or  coocurrenoe  of  the  anceetor,  yet  the 
•court  upheld  It  as  a  contract  which  took  effect 
upon  tbe  grantor^s  interest  becomlDg  a  vested  es- 
tate in  poesession  by  reason  of  the  anceetor^s  death, 
«nd  as  such  a  contract,  enforceable  after  her  de- 
altbouffh  not  during  ber  lifetime. 
The  cases  are  therefore  as  opposed  to  each  other 
it  is  possible  to  find  two,  tbe  Kentucky  case  de- 
nying the  equitable  doctrine,  wbicb  the  Kansas 
case  clearly  upholds. 

I.  Expetiant  heirs  and  expectant  estates. 

This  note  is  limited  to  cases  of  Fales  of  expect- 
aacies  by  a  prospective  heir,  aud  the  words  "'pros- 
pective heir"  must  be  taken  in  their  strict  sense,  as 
meanlDg  ao  heir  apparent  or  presumptive  in  the 
literal  and  restricted  sense  in  which  the  terms  are 
<»rdiDarily  used,— that  is,  one  who  has  a  chance  or 
possibility  of  inheriting  an  estate  should  he  survive 
his  ancestor.  They  must  not  therefore  be  con- 
•trued  as  including  a  reversioner  or  remainderman 
or  an  executory  devisee,  for  he  is  not  strictly 
speaking  an  heir.  So  the  words  "expectancy**  or 
"expectant  estate**  must  be  taken  as  limited  to  es- 
tates so  taken,  although  the  statutes  of  some  of  the 
•rates  r.nd  the  English  authonttes  would  include 
estates  in  rei'ersioii  or  remainder  and  executory 
devisee  as  comprised  in  tbe  terms  ^'expectant  es- 
tate'* and  "expectancy.** 

The  words  **expeciant  heir**  originally  meant  an 
heir  expecting  ao  inheritance  through  intestacy  or 
devise.    Wbelen  v.  PbllllpB,  161  Pa.  312. 322. 

In  Feame*s  Contingent  Remainders,  vol.  2,  p.  22, 
an  expectancy  is  defined  as,  "a  mere  hope  un- 
founded in  any  limitation,  provision,  trust,  or  legal 
act  whatever;  such  as  the  hope  which  an  heir  ap- 
parent has  of  succeeding  to  tbe  ancestor *s  estate. 
This  is  sometimes  said  to  be  a  bare  or  mere  posf>l- 
Inlity,  and  at  other  times  less  than  a  possibility.  It 
as  a  possibility  in  the  popular  sense  of  the  term. 
But  it  is  less  than  a  possibility  in  tbe  specific  sense 
of  the  term  ^'possibility,**  because,  in  the  case  of 
a  mere  expectancy,  nothing  has  been  done  to  cre- 
ate an  obligation  in  any  event,  and  where  there  is 
no  obligation,  there  can  be  no  right,  ^or  right  and 
obligation  are  correlative  terms.  Jeffers  v.  Lamp- 
son.  10  Ohio  St.  107. 

An  estate  iu  expectancy  does  not  include  a  mere 
hope  or  p<»sibiliT.v  without  a  present  interest. 
Lamb  v.  Kamm,  1  Sawy.  288. 

In  such  estates  of  expectancy  the  heir  has  neither 
a  vested  interest  nor  the  right  to  possession  so  long 
as  his  ancestor  lives,  his  right,  if  any,  being  a  mere 
possibility  which  is  clearly  distinguishable  from  an 
expectant  estate.  Re  Merlclo,  68  How.  Pr.  62,  09, 
and  dfcta  in  Jackson,  Varlok,  v.  Waldron,  18  Wend. 
ITS,  192;  Pelletreau  v.  Jackson,  Warick,  U  Wend. 
IIQ,  120:  Tooley  v.  Dibble.  2  Hill.  641;  Llntner  v. 
8nyder,  15  Barb.  621,  626;  Nicoll  v.  New  York  &  E. 
R.  Co.  12  N.  Y.  138. 

They  would,  however,  seem  to  be  included  in  ex- 
pectant estates  under  S  2426  of  the  Louisiana  Civil 
Code. 

See  also  Needles  v.  Needles,  7  Ohio  St.  432, 70  Am. 
Dec.  8S,  infrfi,  II. 
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II.  RtdecKteommaniaw. 

By  the  common  law  sales  made  by  expectant 
heirs  of  their  expectancies  or  prospect! ver interests 
were  declared  void  and  not  enforceable  as  against 
them,  the  grounds  upon  which  the  enforcement 
of  such  contracts  or  sales  was  refused  being  the 
doctrines  declared  below. 

To  prevent  maintenance  and  the  multiplying  of 
contentions  and  suits,  it  was  an  established  maxim 
of  the  common  law  that  no  possibility,  right,  title, 
or  any  other  thing  which  was  not  in  possession,  or 
vested  in  right,  could  be  granted  or  assigned  to 
strangers.    Miller  v.  Emans,  19  N.  Y.  88i. 

In  Coke  upon  Littleton,  26Sa,  It  is  stated  that 
when  a  son  releases  in  the  lifetime  of  his  father, 
the  release  is  void,  for  the  reason  that  he  has  no 
right  at  all  at  tbe  time  of  the  release  made,  all  his 
right  being  at  that  time  in  tbe  father,  but  that  after 
the  decease  of  the  father  the  son  might  enter  into 
the  land  against  his  own  release.  Where,  however, 
there  was  a  warranty  annexed  to  tbe  release,  then 
the  son  was  bound,  for,  although  the  release  could 
not  bar  the  right,  yet  the  warranty  might  rebut 
and  bar  him  and  his  heirs  of  a  future  right  which 
was  not  in  him  at  the  time.  Curtis  v.  Curtis,  40  Me. 
24. 68  Am.  Deo.  661. 

Tbe  word  ^'possibility**  has  a  general  sense,  in 
which  it  includes  even  executory  interests  which 
are  tbe  objects  of  liiultation;  but  in  its  more  spe- 
cific sense  it  is  that  kind  of  oontingent  benefit  which 
is  neither  the  object  of  a  limitation  like  an  execu- 
tory Interest,  nor  is  founded  in  any  lost  but  recov- 
erable seisin  like  a  right  of  entry.  And  what  is 
termed  a  bare  or  mere  possibility  signifies  nothing 
more  than  an  expectancy  which  is  specifically  ap- 
plied to  a  mere  hope  of  succession  unfounded  in 
any  limitation,  provision,  trust,  or  legal  act  what- 
ever, such  as  the  hope  which  ao  heir  apparent  or 
presumptive  has  of  succeeding  to  the  ancestor's 
estate.  Needles  v.  Needles,  7  Ohio  St.  488,  70  Am. 
De?.  85. 

In  Sheppard*s  Touchstone,  822,  it  was  stated  that  a 
remote  possibility  that  is  altogether  uncertain  can- 
not be  released,  and  therefore  if  the  son  of  the  dis- 
seisee released  the  disseisor  in  the  lifetime  of  his 
father,  this  release  is  void;  and  so  if  tlfe  con  usee  of 
a  statute  relense  his  right  to  the  land  to  the  conusor 
before  execution,  this  release  is  void.  Miller  v 
Emans,  19  N.  Y.  884. 

And  it  has  been  held  that  the  mem  expectancy  or 
hope  of  succeeding  is  nothing  more  than  a  mere  or 
remote  possibility,  and  contains  no  existing  right 
which  can  t>e  made  the  subject  of  arelease.  Needles 
V.  Needles,  supret. 

Although  a  single  hope  or  expectation  of  means 
founded  on  a  right  in  esse  may  be  the  subject  of  a 
sale,  yet  a  mere  possibility  or  expectancy  not 
coupled  with  any  interest  In  or  growing  out  of 
property,  as  the  expectancy  of  an  heir  apparent,  is 
void  as  a  sale.  Puroell  v.  Mather,  86  Ala.  570,  76 
Am.  Dec.  807. 

The  above  would  appear  to  be  tbe  general  prin- 
ciple. Skipper  v.  Stokes,  42  Ala.  255. 04  Am.  Dec. 
646. 

Therefore  a  grant  by  an  heir  apparent  of  bis  in- 
terest in  his  ancestor's  estate,  so  long  as  the  an- 
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The  conveyance  was  by  deed  of  general 
-warranty,  which  is  sufficient  to  pass  the  inter- 
est by  estoppel. 

Tlanvon  v.  Christopher,  84  N.  J.  Eq.  459; 
Mitchell  V.  Winslow,  2  Story,  630;  Woodwort/i 
V.  S/ierman,^  Story,  Vlb\  Mc  Williams  Y.NiBly, 
2  Serg.  &  R.  507,  7  Am.  Dec.  664;  Uohsnn  v. 
T>evor,  2  P.  Wms.  191;  Whitfield  y.  Fausset, 
1  Ves.  Sr.  387. 

On  petition  for  rehearing. 

The  deed  in  question  contains  coveDaot  of 
warranty  sufficient  to  pass  the  interest  by  es- 
toppel, and,  whether  the  vendee  will  be  per- 


mitted to  retain  the  title  to  the  interest^  con- 
veyed or  not,  as  against  at&ching  creditors^ 
bis  equity  is  superior  to  the  extent  of  the  con- 
sideration paid;  the  vendor  was  estopped  by 
bis  covenant  to  claim  the  interest  conveyed  by 
his  deed;  in  any  event  he  could  not  maintain  a^ 
bill  for  rescission  except  upon  condition  of  do- 
ing the  equity  of  restoring  the  consideration 
received, 

Bigelow,  Estoppel,  pp.  882,  325;  Ellis  v. 
Welch,  6  Mass.  246,  4  Am.  Dec.  122;  Jackwn, 
Tliurman,  v.  Brad/<?r(?,  4  Wend.  619;  PerktM 
V.  Coleman,  90  Kv.  612;  Bohon  v.  Bohon,  78 
Ky.  408. 


cestor  is  Hvinfr,  conveys  nothing  and  is  Inoperative. 
Stover  V.  Eyclesblmer,  46  Barb.  84, 87;  Needles  v. 
Needles,  swpra. 

But  ^here  there  is  a  present  existini;  riiirbt,  al- 
tbouflrb  to  take  efFeoc  in  future,  and  even  then  only 
on  a  continfirency,  it  may  be  released.    liHd, 

So,  a  naked  possibility  may  be  released  to  one 
having  some  prior  estate  or  interest  in  land.  Stover 
V.  Eycleshimer.  supra. 

If  the  party  executing  the  deed  has  nothing  more 
than  a  possibility  of  interest,  such  deed  will  be  in- 
operative to  eztinaruieb  such  party *8  future  risrhts, 
even  after  the  possibility  has  ripened  Into  a  cer- 
tainty and  though  the  releasee  may  be  in  possession 
under  a  title,  for  the  reason  that  a  mere  possibility 
unaccompanied  by  some  present  interest  can 
neither  be  granted,  devised,  nor  released,  although 
it  may  be  reached  by  force  of  an  estoppel  in  a  deed 
with  covenants.  Smith  v:  Pendell,  19  Conn.  107,  48 
Am.  Dec.  146;  Bartholomew  v.  Muzzy,  61  Conn.  387. 

In  Wheeler  v.  Wheeler,  2  Met.  (Ky.)  474,  476.  it  is 
stated  that  ''it  is  essential  to  the  validity  of  every 
executed  contract  of  bargain  and  sale  that  there 
should  be  a  thing  or  subject-matter  to  be  con- 
tracted for.  And  if  It  appear  that  the  subject- 
matter  of  the  contract  was  not.  and  could  not  have 
been,  in  e»*e  at  the  time  of  such  contract,  the  con- 
tract Itself  is  of  no  efTect.  and  may  be  disregarded 
by  either  party.  The  thing  sold  must  have  an 
actual  or  potential  existence.  A  hope  or  expecta- 
tion of  means  founded  on  a  right  in  t)eing  may  be 
the  suhjcct  of  a  sale,  because  in  such  case  there  is 
n  potential  existence.  But  a  mere  possibility  or 
contingency,  not  founded  upon  a  right  or  coupled 
with  an  interest,  cannot  be.^*  To  the  same  effect, 
Watson  V.  Dodd,  68N.  C.  628;  Bodenhamer  v.  Welch, 
89N.  C.78,8]. 

As  a  general  rule,  contingent  estates  of  inherit- 
ance, as  well  as  springing  and  executory  uses  and 
possibilities  coupled  with  an  interest,  are  assignable 
and  releusable,  but  a  naked  or  remote  possibility 
cannot  be  released,  for  the  reason  that  a  release 
must  be  founded  on  a  right  in  being  vested  or  con- 
tingent. Ndedles  v.  Needles,  7  Ohio  St.  432,  70  Am. 
Dec.  85. 

And  this  is  so  for  the  reason  that  it  is  not  regarded 
as  a  right  in  being  which  can  be  the  subject  of  a 
release,  for  it  is  only  such  a  hope  as  an  heir  appar- 
ent has  of  succeeding  to  the  estate  of  his  ancestor. 
Murphy  V.  Murphy,  12  Ohio  SU  407. 

In  case  of  a  mere  possibility  or  a  remote  possi- 
bility, which  is  known  in  law  as  a  possibility  on  a 
possibility,  there  is  no  right  in  being  which  can  be 
the  subject  of  release.    Needles  v.  Needles,  sujyra. 

Interests  which  are  contingent  are  not  ordinarily 
assignable  at  law,  although  they  may  be  assigned  if 
coupled  with  some  present  interest,  and  although 
at  law  they  pass  by  way  of  estoppel,  by  lease  and 
release,  or  by  fine.  Rldgeway  v.  Underwood,  67  m. 
428. 

A  release  must  be  founded  on  a  right  in  being, 
either  vested  or  contingent.  Murphy  v.  Murphy, 
U  Ohio  St.  407. 
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And  a  release  or  conveyance  supposes  a  right  in 
heing.  Bayler  v.  Com.  40  Pa.  37,  80  Am.  Dec.  551; 
Dart  V.  Dart,  7  Conn.  256. 

Unless  there  be  something  in  esse  to  be  released 
there  can  be  no  release.  Miller  v.  Emans,  10  N.  Y. 
884. 

A  man  cannot  by  covenant  raise  a  use  out  of  land 
which  he  has  not.    Bayler  v.  Com.  supra* 

But  although  a  mere  possibility  cannot  be  re- 
leased to  a  stranger,  yet  all  rights,  titles,  and  ac- 
tions may  be  released  to  the  terre-tenant  for  secur- 
ing his  repose  and  quiet,  and  for  avoiding  conten- 
tions and  suits,  the  common  law  thus  favoring  the 
release  to  the  terre-tenants,  and  the  remoteness  of 
the  contingency  afforded  no  objection.  Miller  v. 
Emans.  supra;  D'Wolf  v.  Gardiner,  9  ELI.  145. 

No  one  can  be  sold  to  have  any  vested  right  in 
any  existing  legal  capacity  in  reference  to  any  fu- 
ture contract  or  advantage  to  result  from  that 
capacity,  who,  although  to-day  is  by  law  a  forced 
heir  in  expectancy,  may  to-morrow  by  a  new  law  be 
declared  liable  to  be  disinherited  by  will,  or  incap- 
able even  of  succeeding  ah  intestatn.  It  may  be 
assumed  as  a  general  rule  that  the  mere  capacity 
or  Incapacity  of  particular  classes  of  persons  to 
contract  or  to  inherit  depends  upon  the  legislative 
will.    Hughes  V.  Murdock,  45  La.  Aon.  985. 

At  law  nothing  passes  by  a  deed  of  land  of  which 
the  grantor  is  only  heir  apparent,  and  such  doctrine 
Is  true  as  to  conveyances  which  operate  under  the 
statute  of  uses  as  well  as  others,  as  there  is  no  seis* 
to  give  effect  to  the  statute,  and  without  seisin  a 
conveyance  can  only  operate  as  a  common- law 
grant.    Bayler  v.  Com.  supra. 

In  Wheeler  v.  Wheeler,  2  Met.  (Ky.)  474,  478,  it  i» 
stated  that  **if  a  son  and  heir  bargains  and  sells  the 
inheritance  of  his  fa^ier.  this  [the  contract]  is  void,, 
because  he  hath  no  nght  in  himself." 

Nothing  passes  by  the  conveyance  of  an  heir 
apparent.  Davis  v.  Hayden,  9  Mass.  514;  Dart  v» 
Dart,  7  Conn.  250,  257. 

Therefore  a  simple  release  by  an  heir  apparent  of 
his  chance  of  succession,  though  made  by  deed, 
will  not  bar  his  title  when  it  accrues,  Bohon  v. 
Bohon,78Ky.  408,  412. 

Tb(!  heir  cannot  convey  by  deed  his  expectations 
in  the  estate  of  his  living  ancestor,  as  until  the 
death  of  the  ancestor  he  has  no  interest  in  the 
estate,  the  expectation  of  an  estate  being  different 
from  the  expectant  estate  mentioned  in  the  New 
York  statute  of  descents.  Re  Mericlo,  63  How.  Pr. 
67:  Jackson,  Thurman,  v.  Bradford,  4 Wend.  619. 

CoiStracts  with  young  heirs  for  mere  expectaociea 
dependent  upon  the  bounty  of  the  relation  tend 
to  encourage  fraud  and  vice,  inasmuch  as  they  are 
generally  entered  into  for  the  purpose  of  minister- 
ing to  some  secret  vicious  Indulgence,  and  deceit  i» 
practiced  on  the  owner  and  disposer  of  the  property, 
and  the  necessity  of  concealment  subjects  the  ex- 
pectant heir,  generally  young  and  inexperienced, 
to  oppressive  sacrifices.  Cribblns  v.  Mark  wood,  1ft 
Gratt.  495,  67  Am.  Dec.  775. 

Sucb  contracts  may  be  obnoxious  tc*  the  imputa- 
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McCall  y.  Haicptoh. 


Pajnter,  J.,  deliyered  the  opiDion  of  the 
•court: 

Tbe  appellant — holding  by  an  assignment  a 
certain  note  against  Wade  Hampton — insti- 
tuied  this  action,  in  which  an  attachment  was 
obtMined  and  levied  on  what  was  claimed  to  be 
his  interest,  as  an  heir  at  law,  in  certain  lands 
in  Boyd  county,  which  belonged  to  bis  father, 
WilllHm  Hampton,  who  died  intestate  on  the 
*JGth  day  of  August,  1889.  Charles  H.  Hamp- 
ton, a  brother  of  Wade  Hampton,  died  on  tbe 
7ih  day  of  February,  1889.  His  personal  rep 
resentative  presented  his  petition  in  the  action, 
aud  was  made  a  defendant  therein.    The  alle- 


gations which  it  contains  are  substantially  as 
follows,  to  wit:  That  Wade  Hampton  was  suf- 
fering from  a  cancer,  and  was  without  means 
to  procure  medical  treatment  for  his  malady; 
that  his  father  had  expressed  a  desire  .to  sell 
part  of  bis  land,  to  aid  him;  that  tbe  father  was 
then  too  infirm  to  make  such  disposition  of  his 
property:  that  in  order  that  he  might  procure 
medical  treatment,  in  consideration  of  $800, 
Wade  Hampton  sold,  and  by  deed  cooveyed,  to 
Charles  H.  Hampton,  all  right,  title,and  interest 
he  then  had,  or  might  thereafter  become  enti- 
tled to,  in  the  estate  of  his  father.  William 
Hampton  of  whatsoever  character;  that  by  the 


tion  of  fraud  on  the  rifftatt  and  interests  of  tbe 
ftarent  or  reiatioo.    Ibid. 

Tbere  are  two  reasons  why  a  sale  of  an  expectant 
^-siate  by  an  belr  should  be  discountenanced;  one, 
tbac  Stoutens  the  door  to  takingr  undue  advantave 
of  an  beirlndtotreas  and  nec-essitousclroumstancee; 
tbe  other  is  founded  on  public  policy.  In  order  to 
firevent  an  heir  from  shaking:  off  bis  father's  au- 
«hority  and  feedinff  bis  extra vaganoe  by  disposinir 
of  the  family  esute.  Curtis  v.  Curtis,  40  Me.  24,  83 
Am.  Dec.  661. 

Tb«^y  are  pernicious  and  void,  for  tbe  reason 
that  they  offer  temptations  to  heirs  to  anticipate 
I  he  enjoyment  of  property  by  maldnir  disadvan- 
taireous  tMnraf  ns.  wbioli  tend  to  their  harm  and  in- 
volve the  name  and  character  of  the  family.  Hoyt 
V.  Hoyt.  61  y t.  413.  416. 

All  such  contracts  are  regarded  by  tbe  law  with 
<]i9favor  and  are  presumed  to  be  founded  in  fraud 
or  oppression,  and  therefore  the  party  attempting 
to  eoforce  such  contraota  must  allege  and  prove 
that  there  was  neither  fraud  nor  oppression,  before 
be  is  entitled  to  any  consideration.  HcQure  v. 
Itaben,  138  Ind.  807. 

They  are  also  considered  at  law  to  be  a  fmud  on 
(h<>  ancestor  from  whom  is  the  expecTtancy  of  tbe 
4'stafe,  fur  tbe  reason  that  the  conduct  of  the  heir, 
:iiid  tbe  nature  of  tbe  sale  of  the  expectancy,  are 
nut  ireneraJly  disclosed  to  him,  and  he  Is  thereby 
misled  in  leaving  his  estate  to  stranirers  Instead  of 
his  own  beire  or  family,  when,  had  he  known  of  the 
transaction*  he  might  by  will  have  provided  aqralnst 
Ills  efiiate  being  thus  diverted.  Hoyt  v.  Hoyt,  su- 
pra, 

Sucb  a  purchase  and  release  of  tbe  expectancy  of 
a  share  in  the  estate  of  one  who  is  still  in  life  has 
l>een  held  void  as  against  public  policy,  l)ecau8e  of 
its  tendency  to  operate  as  a  fraud  upon  tbe  party 
whose  estate  Is  so  far  administered  upon  before  his 
deoea^.    Poor  v.  Hazleton,  15  N.  H.  664, 666. 

It  is  a  fraud  on  the  ancestor  productive  of  public 
niiscbief,  and  void  as  well  at  law  as  in  equity. 
Boy D ton  v.  Hubtwrd,  7  Mass.  112. 

In  the  above  case  the  court  stated  that  nothing 
could  t>e  more  Impolitic  and  more  mischievous  in 
its  tendency  and  effect  than  permitting  heirs  to 
«ell  their  expectancies. 

Tbe  contract  in  that  case  was  looked  upon  In  tbe 
light  of  a  wager,  most  exorbitant  in  its  terms,  and 
as  against  the  policy  of  the  law. 

But  whatever  principle  may  be  adopted  in  refer, 
once  to  contracts  with  expectant  heirs  secretly  sell- 
ing the  chance  of  a  parent  or  some  relatlon*s 
bounty,  the  actual  adult  owner  of  a  vested  Interest 
in  property,  whether  In  reversion  or  remainder, 
should  not  be  reduced  to  the  condition  of  pupilage 
from  regard  to  any  supposed  role  of  public  policy, 
or  for  tbe  purpose  of  extending  to  him  any  partic- 
ular protection.  Crlbblns  v.  Mark  wood,  18  Gratt. 
486,  67  Am.  Dec.  775. 

The  assignment  by  an  belr  of  his  Interest  prior  to 
the  distribution  of  tbe  estate  does  not  affect  the 
power  of  tbe  probate  court  to  order  a  distribution 
^L.  R  A. 


of  sucb  estate,  and  in  making  sucb  distribution  tbe 
court  will  treat  the  estate  as  though  no  sucb  release 
had  been  executed.  Holcomb  v.  Sherwood,  29 
Conn.  418. 

Where  an  heir  expectant  conveyed  bis  entire  In- 
terest in  all  tbe  personal  estate  .  .  .  ^^nd  all  his  en- 
tire interest  In  all  the  real  estate  .  .  .  that  he  .  .  . 
may  be  entitled  to  as  one  of  the  children  and  heirs 
at  law,  .  .  .  **— it  was  held  that  such  deed  did  not 
oonveyan  interest  which  could  be  enforced  in  a 
court  of  law,  and  that  therefore  proceedings  must 
be  bad  in  chancery,  the  court  following  the  prior 
decision  in  McDonald  v.  McDonald,  5  Jones,  £q. 
211,  75  Am.  Dec  434.  Mastin  v.  Marlow,  65  N.  C.  695. 

ni.  Rule  in  equity. 

The  equity  courts,  however,  are  not  so  pn^ 
nouneed  in  their  condemnation  of  such  transac- 
tions, and  have,  in  many  instances,  enforced  such 
sales  against  the  heir,  as  contracts  to  convey  when 
and  as  soon  as  tbe  title  of  the  belr  and  his  right  to 
possession  l)ecome  absolute  and  dt^nable. 

The  doctrine  of  expectant  heir  amounts  to  noth- 
ing more  than  this,  that  a  person  oould  not  at  com- 
mon law  sell  that  which  did  not  l)elong  to  him 
either  In  possession  or  by  vested  right,  but  which  he 
hoped  might  be  acquired  either  certainly  or  con- 
tingently in  the  future,  but  in  equity  a  person  may 
be  compelled  to  make  good  or  to  treat  as  valid  an 
assignment  of  a  mere  expectancy  or  a  mere  possi- 
bility of  something  which  does  not  actually  exist. 
Wbelen  v.  Phillips,  151  Pa.  812,  ftS. 

Court-sof  equity  do  not,  like  courts  of  law,  con- 
fine themselves  to  the  giving  of  effect  to  assign- 
ments of  rights  and  Interests  which  are  absolutely 
fixed  and  in  emc^  but  support  assignments  not  only 
of  choses  in  action,  but  of  contingent  Interests  and 
expectancies,  and  also  of  things  which  have  no 
present  actual  or  potential  existence,  but  which 
rest  in  mere  possibility  only.  The  assignment  with 
respect  to  the  latter,  although  It  has  no  positive  op- 
eration to  transfer  in  pnviwinti  anything  not  in  ene* 
yet  operates  by  way  of  present  contract  to  take 
effect  and  attach  to  the  things  assigned  when  and 
as  soon  as  they  come  into  esse,  and  may  be  enforced 
as  a  contract,  in  rem,* in  equity.  Mitchell  v.  Win- 
slow,  2  Story,  680,  689;  Wood  worth  v.  Sherman,  8 
Story,  175;  Crum  v.  Sawyer,  132  Dl.  448.  460. 

And  equity  will  uphold  such  assignments  pro- 
vided they  are  fairly  made  and  are  not  against 
public  policy,  and  an  agreement  for  the  sale  of  such 
Interests  will  take  effect  as  sucb  assignment  when 
the  subjects  to  which  tbey  refer  have  ceased  to  rest 
in  possibtlity  and  have  ripened  into  reality.  Pierce 
V.  Robinson,  18  Gal.  123. 

So  all  contingent  estates  of  inheritance,  as  well 
as  springing  and  executory  uses  and  possibilities 
coupled  with  an  Interest,  where  the  person  to  take 
Is  certain,  are  transmissible  by  descent  and  d^ 
visable  and  assignable  in  equity  upon  valuable  con- 
sideration.   Nlmmo  V.  Davis,  7  Tex.  26, 88b 

A  mere  expectancy,  as  that  of  an  heir  at  law  to 
the  estate  of  his  ancestor,  or  tbe  Interest  which  a 
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deed  he  attempted  to  convey  to  him  his  whole 
interest  as  f  u]1y  as  if  he  was  then  seised  and  pos- 
sessed of  the  same,  the  deed  containing  a  cove- 
nant of  general  warranty.  This  deed  was 
executed  on  the  27th  of  January,  1886, — more 
than  tbYee  years  before  the  death  of  tbe  father. 
To  this  pleading  a  demurrer  was  filed  and 
overruled;  and  appellant  failing  to  plead  fur- 
ther, tbe  petition  was  dismissed,  and  the  at- 
tachment aischarged.  The  question  raised  by 
the  demurrer,  and  which  is  to  be  determined, 
is.  Did  Charles  H.  Hampton  acquire  the  in- 
terest of  Wade  Hampton  in  bis  father's  estate 


by  virtue  of  the  conveyance  which  he  received 
for  it? 

That  a  contingent  interest  is  the  subject  of 
transfer  and  sale,  there  can  be  no  doubt.  A 
contingent  estate  which  is  to  vest  upon  some 
future  event,  such  as  the  owner's  becoming  of 
age,  may  become  the  subject  of  assignment  or 
contract  of  sale.  Q  ray  son  v.  TyUr,  80  Ky. 
868.  Tbe  question  in  this  case  is  whether  a 
naked  possibility  or  '"ontio^ency,  not  founded 
upon  a  right  or  coupled  with  an  interest,  cau 
be  assigned  or  sold.  Under  the  common  law,, 
this  could  not  be  done.     There  is  no  statute  in 


person  may  take  under  tbe  will  of  another  then 
Uvioff,  or  tbe  share  to  which  such  person  may 
become  entitled  under  an  appointment,  or  in  per- 
sonal estate  as  presumptive  next  of  kin  of  a  persoQ 
then  llvlDfT,  Is  assignable  in  equity  for  a  valuable 
consideration;  and  where  the  expectancy  has  fallen 
into  possession,  tbe  assicrnment  will  t)e  enforced. 
McDonald  v.  McDonald,  5  Jones,  Eq.  211,  75  Am. 
Dea  484:  Power's  Appeal,  68  Pa.  448;  BIy  v.  Ck>ok,  9 
Abb.  Pr.  970,  2  Hilt.  418;  Pa«re  v.  Gardner,  SO  Mo.  W!s 
511;  Havens  v.  Sea  Bbore  Land  Co.  47  N.  J.  Bq.  866; 
Wood  V.  Mather,  88  Barb.  42V;  Breckenridfire  v. 
Churchill,  8  J.  J.  Marsh.  18;  Seymour  v.  Canan- 
dalgrua  &  N.  F.  B.  Co.  25  Baib.  284, 808:  Blgelow  v. 
WlllsoD,  1  Pick.  485;  Fortescue  v.  Sattertbwaite,  1 
Ired.  L.  566;  Bodenhamer  v.  Welch,  88  N.  C.  78, 
81. 

If  a  man  sells  and  conveys  land  to  wbloh  be  has 
no  right  or  title,  but  afterwards  acquires  title  to  tbe 
same,  be  cannot  claim  It  as  against  bis  grantee. 
Boot  V.  Crock,  7  Pa.  878.  880. 

From  tbe  opinion  of  Justice  Selden  in  tbe  case  of 
Miller  V.  Euians,  19  N.  T.  884,  it  is  gathered  that  all 
contingent  right,  no  matter  bow  uncertain,  maybe 
tbe  subject  of  release  to  a  party  already  seised  of  a 
present  estate  in  possession,  tbe  inheritance  of  tbe 
contingency  being  no  objection  to  suob  release 
where  tbe  right  has  a  present  existence. 

When  so  assigned  upon  valuable  consideration 
without  fraud  or  imposition,  and  tbe  estate  after- 
wards vests,  equity  will  compel  tbe  assignor  to 
make  title  or  bold  tbe  estate  as  security  for  the 
consideration  paid.  Watson  v.  Dodd,  68  N.  C.  6i»: 
Bodenhamer  v.  Welch,  89  X.  C.  78,  81. 

Tbe  doctrine  of  equitable  assignments  of  prop- 
erty to  be  acquired  In  future  is  much  broader  than 
the  Jurisdiction  in  equity  to  compel  tbe  specific 
performance  of  contracts.  Although  a  sale  or 
mortgage  of  property  to  l>e  acquired  in  future  does 
not  operate  as  an  Immediate  alienation  at  law,  yet 
it  operates  as  an  equitable  assignment  of  tbe  pres- 
ent possibility,  which  changes  into  an  assignment 
of  the  equitable  ownership  as  soon  as  tbe  property 
is  acquired  by  tbe  vendor  or  mortgagor;  and  be- 
cause the  ownership  thus  transferied  to  tbe  as- 
signee is  equitable  and  not  legal,  the  Jurisdiction  by 
which  the  rigbt  of  the  assignee  is  enforced,  and  is 
turned  into  a  legal  property  accompanied  by  the 
pufisesslon,  must  be  exclusively  equitable,  a  court 
of  law  having  no  Jurisdiction  to  enforce  a  right 
which  is  purely  equitable.  Steele  v.  Frierson,  85 
Tenn.480. 

Tbe  assignee  of  an  expectancy,  possibility,  or 
contingency  acquires  at  once  a  present  equitable 
right  over  the  future  proceeds  of  tbe  expectancy, 
possibility,  or  contingency,  which  is  of  such  a  cer- 
tain and  fixed  nature  that  it  is  sure  to  ripen  into  an 
ordinary  equitable  property  right  over  those  pro- 
ceeds as  soon  as  they  come  into  existence,  by  a 
transformation  of  tbe  possibility  or  contingency 
into  an  Interest  in  possession.  There  Is  an  equi- 
table ownership  or  property  in  abeyance,  so  to 
speak,  wblch  finally  changes  Into  an  absolute  prop- 
erty upon  tbe  happening  of  the  future  event,  and 
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equity  permits  the  creation  and  transfer  of  such  ao 
ownership.    Stott  v,  Franey,  20  Or.  410. 

Whatever  may  be  tbe  effect  of  modem  legislation 
upon  the  rule  as  above  stated,  the  Jurisdiction  still 
exists  in  all  cases  where  a  thing  in  action  or  de> 
mand,  purely  equitable  in  its  nature,  is  assigned, 
and  where  tbe  assignment  itself  is  equitable,— that 
Is,  does  not  operate  as  an  assignment  at  law,— aoA 
where  any  species  of  possibility  or  expectancy  not 
witbin  tbe  scope  o^  the  statute  la  transferred. 
lUA. 

Although  a  thing  not  in  esse  cannot  be  sold  by 
contract  so  as  to  vest  the  legal  title  thereto  In  tbe 
purchaser  upon  Its  coming  into  existence,  yet  con* 
tracts  relating  thereto,  if  fairly  made,  will  be  en^ 
forced  in  equity.  Dnion  Mfg.  Co.  v.  Lounsbury» 
41  N.  Y.  374,  following  Field  v.  New  York.  6  N.  Y. 
178,  67  Am.  Dec.  485:  Munsell  v.  Lewis,  2  Denio,  fSA^ 
Reversing  4  Hill,  835;  Hartshorn  v.  Day,  60 IJ.  a  !» 
flow.  211, 15  L.  ed.  606;  Bibend  v.  Liverpool  ft  L.  F. 
&  L.  Inn.  Co.  80  Cal.  78,  80. 

Every  interest  In  lands,  however  remote  tbe  pos- 
sibility is,  may  t>e  released.  Havens  y.  Sea  Shore 
Land  Co.  47  N.  J.  Ek].  865. 

An  estate  In  expectancy,  thougb  contingent,  ia  a 
proper  subject  of  contract.  Parsons  v.  Ely,  45  111. 
282.241. 

A  release  by  an  beir  of  his  expectancy  operates^ 
not  as  a  transfer  or  conveyance  to  either  tbe  an- 
cestor or  tbe  other  heirs  of  tbe  estate  which  would 
descend  to  him  upon  the  death  of  the  anocstor.but 
rather  as  an  extinguishment  of  his  right  to  take 
any  estate  by  descent.  Crum  v.  Sawyer,  18i  Hi. 
44S.  400. 

And  this  Is  so  far  the  reason  that  courts  of  equity 
do  not.  like  courts  of  law,  confine  themselves  to 
giving  effect  to  assignments  of  rights  and  interests 
wblch  are  absolutely  fixed  and  in  es>*e.    IMct. 

So,  equity  gives  effect  to  assignments  of  tru8t» 
and  possibility  of  trusts,  and  contingent  interest* 
and  expectancies,  whether  they  are  in  real  or  per> 
sonal  estate,  as  well  as  to  assignments  of  choses  In 
action.  Bibend  v.  Liverpool  &  L.  F.  ft  L.  Ins.  Co. 
80  Cal.  78, 86. 

Courts  of  equity  will  support  assignments  of  ex> 
pectancies  and  of  things  which  have  no  present  ac- 
tual existence  but  which  rest  in  possibility  only« 
provided  the  agreements  are  fairly  entered  into, 
and  that  it  would  not  be  against  public  policy  to 
uphold  them.  Field  v.  New  York,  6  N.  Y.  179,  57 
Am.  Dec.  435, 437. 

And  in  the  absenoe  of  positive  fraud  or  imposi- 
tion, the  contract  of  an  heir  expectant  to  convey 
property  to  which  he  may  t)e  entitled  by  descent 
upon  the  death  of  his  ancestor  Is  binding  and  will 
be  enforced  in  equity.  Mastin  v.  Marlow,  65  N.  C. 
685. 

Equity  will  uphold  such  assignments  If  fairly 
made  and  not  against  public  policy,  not  as  a  trans- 
fer operating  in  prcasrnCl,  for  the  reason  that  that 
can  only  be  of  a  thing  in  esw.  but  as  a  present  co& 
tract  to  take  effect  and  attach  as  soon  as  toe  thing 
comes  in  esse,  Patterson  v.  Caldwell,  124  Pa.  45&.> 
East  Lewisburg  Lumber  &  Mfg.  Co.  v.  Morsh,  91  Pa. 
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this  fiUte  cbangiDg  the  common  law  ou  this 
subject.  When  the  contract  was  made,  and 
the  conTeyance  made  to  C.  H.  Hampton,  Wade 
Hampton  did  not  have  any  interest  in  bis 
father's  estate.  The  subject  matter  of  the  con- 
tract was  not  in  esse  si  the  time  of  the  contract. 
A  contract  of  bargain  and  sale  is  invalid  unless 
there  is  a  thing  or  subject-matter  to  be  con- 
tracted for.  Tbisis  absolutely  essentiHl  to  the 
Talidity  of  the  contract  It  bas  been  said  that, 
**if  a  son  and  heir  bargain  and  sell  the  inherit- 
ance of  bis  father,  this  is  void,  because  be  hath 
no  right  in  himself."    Co.  Litt.  266;  2  Bacon, 


Abr.  title,  Bargain  and  Sale,  p.  4.  This  ques- 
tion was  fully  coDsidered  in  the  case  of  Wheeler 
V.  Wheeler,  2  Alet.  iKy.)  474.  The  court  held 
that  the  son,  who  bad  executed  a  deed  pur- 
porting to  convey  bis  interest  in  his  father's 
estate  (the  father  then  being  alive)  to  hia 
brother,  was,  notwithstanding  that  fact,  en- 
titled to  recover  the  interest  in  the  estate 
which  bis  deed  purported  to  convey.  It  is  con- 
ceded by  counsel  for  appellee  that  it  is  essen- 
tial to  the  legal  validity  of  a  contract  that  thd 
thing  sold  must  have  an  actual  or  potential  ex- 
istence, and  that  a  mere  possibility  or  contin- 


96:  Buple,  Lewis,  y.  Bindley,  Id.  206;  Pa«re  v.  Gard- 
Der,  SO  Mo.  607,  611. 

And  Buoh  a  release  by  a  son  as  hetr  at  law,  if  sup- 
ported by  asufSoient  coDSideration  and  In  writing. 
Is  blndlnir.    Brands  v.  De  Witt,  44  N.  J.  Eq.  646. 

Id  such  a  case,  if  the  transaction  Is  made  bona  fide 
for  valuable  consideration  it  will  h&  enforced  in 
equity  after  the  death  of  the  anoestor,  not  as  a 
crust  attaching  to  the  estate,  but  as  a  right  of  con* 
tract.  Stover  v.  Eydeshimer,  4  Abb.  App.  Dec.  900, 
812,46  Barb.  84,  8  Keyes,  eSO;  Ridgeway  v.  Under- 
wood, 07  IlL  428;  Crum  v.  Sawyer,  188  HI.  448,  4flO: 
Steele  v.  Frierson,  85  Tenn.  480;  Baton  v.  Bonbam, 
3S  N.  J.  Eq.  ei4,  616;  IfcDooald  v.  McDonald,  6 
Jones,  Bq.  211<  75  Am.  Dec  434;  Kinyon  v.  Klnyon, 
72  Hun,  45K.  81  Abb.  N.  C.  76. 

When  the  parties  by  their  cpntract  Intend  to 
ei«ate  a  positive  lien  or  oharfre,  either  upon  real  or 
personal  property,  whether  then  owned  by  them 
or  not,  or  If  personal  property  whether  in  esse  or 
not«  It  attaches  as  a  lien  In  equity  as  a  charffe  upon 
the  particular  property  as  soon  as  a  title  is  acquired 
thereto,  as  against  the  assignor  and  all  persons 
claimlDff  under  him,  either  voluntarily  or  with  no- 
tice.   Ellett  V.  Butt.  1  Woods,  214, 218. 

Such  an  assignment  always  operates  by  way  of 
agreement,  or  contract  amounting  in  the  consider- 
ation of  equity  to  this,  that  one  agrees  with  an- 
other to  transfer  or  make  good  that  right  or  in- 
terest, and,  like  any  otber  agreement,  the  court 
will  cause  ittobespecfflcally  performed.  Stover 
T.  ^deshlmer,  46  Barb.  84, 87.       . 

\t  the  sale  of  the  expectancy  of  ao  nelr  is  made 
bona  fide  without  fraud,  and  fully  ezecutedtfor  a 
fair  consideration,  it  is  not  void  In  equity,  but  will 
be  supported.  Variok  v.  Edwards,  Hoftm.  Ch.  882; 
Parsons  V.  Ely,  45  111.  282. 241. 

So,  even  the  anticipated  rights  of  a  person  as 
next  of  kin  may  be  the  subject  of  a  contract  In 
equity  which  will  be  equivalent  to  an  assignment 
of  tbe  property  If  and  when  It  shall  fall  into  pos- 
aeaslon.  Brown  v.  Brown.  66  Ck>nn.  493,  496;  iltz- 
geiald  ▼.  Vestal,  4  Sneed,  258.  26L 

And  U  has  been  stated  that  tbe  expectancy  of  a 
bequest  is  a  property  right  which  can  be  assigned, 
or  made  tbe  subject  of  a  contract  of  sale,  and  that 
a  quitclaim  deed  will,  in  equity,  operate  as  such 
an  assignment  If  the  Intention  of  the  parties  be 
clearly  shown.  Shephaid  v.  Clark,  88  111.  App.  66, 
Ta 

Equity  holds  a  contract  of  an  expectant  heir  who 
becomes  heir  de  facto  binding  upon  hf m,  although 
ft  will  not  bind  his  heir.  Bohon  ▼.  Bohon,  78  Ky. 
408.412. 

In  a  possibility  which  tbe  parties  to  tbe  agree- 
ment expect,  and  which  does  in  fact  ripen  Into  an 
actual  reality,  an  equitable  title  vests  in  tbe  as- 
signee.   Bacon  v.  Bonbam,  88  N.  J.  Eq.  614.  616. 

Assignments  of  contingent  interests  and  expec- 
tancies sre  enforced  on  tbe  ground  tbat  the  as- 
signee Is  entitled  to  have  immediate  specitlo  per- 
formance of  the  contract  to  aseifrn  as  soon  as  the 
property  comes  into  existence  in  the  hnnds  of  the 
isjgnor.    Patterson  v.  Caldwell,  124  Pa.  455. 
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Until  such  event  does  happen  the  party  contract- 
ing to  purchase  has  nothing  but  the  mere  contin- 
gency, and  he  has  not  therefore  a  jus  ad  rem  any 
more  than  a  jus  in  rem,    Kldgeway  v.  Underwood 
67  111.  428. 

When  a  deed  does  not  undertake  to  convey  an 
existing  estate,  and  when  tbe  subject  of  tbe  grant 
is  only  an  expectancy,  it  is  nothing  more  than  a 
covenant  for  a  future  conveyance,  and  Is  execu- 
tory. Bayler  v.  Com.  40  Pa.  87,  80  Am.  Dec.  551; 
Watson  V.  Smith,  110  N.  C.  6. 

A  nd.  as  an  executory  agreement  it  is  enforced  ac- 
cording to  Its  Intent  If  supported  by  valuable  con- 
sideration, whenever  the  grantor  is  in  a  condi- 
tion to  give  it  effect.  Bailey  v.  Hoppin,  12  B.  L. 
660,  668;  Collins*  Appeal.  107  Pa.  690, 608,  62  Am.  Rep. 
479;  WUcox  v.  Daniels,  15  K.  I.  26L 

So,  while  the  contention  Is  tbat  an  assignment 
containing  covenants  might  be  effective  in  a  court 
of  law,  yet,  regardless  of  the  doctrine  of  estoppel, 
such  an  assignment  or  sale  is  operative  in  equity  as 
an  equitable  assignment  of  a  future  Interest,  and 
upon  the  expectancy  being  converted  Into  a  vested 
interest  will  be  enforced  In  equity.  Steele  v. 
Frierson,  86  Tenn.  480. 

Such  a  contract  will  be  upheld  In  equity,  where 
It  has  been  acted  upon,  and  the  refusal  of  relief 
would  be  inequitable.  Hoyt  v.  Hoyt,  61  Vt.  418,  ^6. 

In  Missouri  the  distinction  which  formerly  ex- 
isted between  law  and  equity  in  respect  to  the  as- 
signment of  cboses  In  action  and  things  not  In  ex- 
istence has  been  removed,  so  that  the  rules  of 
equity  prevail.    Page  v.  Gardner,  20  Mo.  607, 511. 

Whatever  may  be  the  rule  at  law  concerning  the 
validity  of  tbe  sale  or  assignment  of  an  Interest  or 
right  not  In  existence,  courts  of  equity  will  give 
effect  to  such  assignments  fairly  made  in  l)ehalf  of 
Innocent  purchasers.    Steele  v.  Frierson,  supra. 

A  covenant  to  settle  lands  of  which  the  cove- 
nantor has  only  a  possibility  of  descent  will  be 
carried  Into  execution  in  equity,  for  the  court  does 
not  bind  the  interest,  but.  Instead  of  damages,  en- 
forces the  performance  in  specie.  Seymour  v.  Can- 
andalgua&  N.  F.  B.  Co.  25  Barb.  284, 808. 

Equitable  interests  and  cboses  In  action  will  pass 
under  an  assignment  for  creditors  made  by  an  heir. 
Coverdale  v.  Aldrlcb,  19  Pick.  801. 

In  Otis  V.  Sill,  8  Barb.  102,  it  was  stated  that  if 
such  an  assignment  of  property,  to  be  acquired,  ia 
valid  in  equity,  it  Is  only  valid  as  a  contract  to  as- 
sign when  the  property  shall  be  acquired,  not  as  an 
assignment  of  a  present  Interest  in  the  property, 
and  if  enforced  in  equity  can  only  be  enforced  as  a 
right  under  the  contract  and  not  as  a  trust. 

With  respect  to  the  above  statement,  made  by  the 
court  in  the  ak)ove  case.  It  was  stated  in  tbe  case  of 
Seymour  v.  Canandaigua  &K.  F.  K.  Co.  supra,  that 
if  such  statement  meant  "tbat  a  sale,  assignment,  or 
mortiiage  of  property  not  in  esse,  or  of  contingent 
interests,  or  expectancies,  confers  no  legal  title  or 
interest  in  tbe  thing  in  7)ra^en{i,that  is  seif-evident. 
But  if  it  is  meant  that  tbe  sale  or  assignment  of  such 
property,  to  be  acquired  in  futuro^  or  of  contingent 
Interests  or  expectancies,  rests  in  contract  merely 
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gency,  not  founded  od  a  right  or  coupled  ^ith 
an  interest,  cannot  be  the  subject  of  sale  or  as- 
signment. Notwithstanding  this  is  the  com 
mon-law  rule,  it  is  insisted  that  the  naked  pos- 
sibility or  expectancy  of  an  heir  to  his  ances- 
tor's estate  may  be  the  subject  of  a  contract  of 
sale,  for  a  valuable  consideration,  and  enforced 
in  equity  after  the  death  of  the  ancestor. 
There  was  no  claim  in  Wheeler  v.  Wheeler  that 
the  sale  was  not  in  good  faith,  nor  for  a  valua- 
ble consideration,  still  the  court  held  the  son 
was  entitled  to  recover.  In  the  case  of  Alves 
V.  Schlesinger,  81  Ky.  290,  the  facts  were  sub- 
stantially as  they  are  in  the  case  at  bar.    The 


conveyance  was  for  a  valuable  consideration. 
After  the  death  of  the  ancestor,  a  creditor  of 
the  heir  who  undertook  to  sell  bis  interest  in 
his  ancestor's  estate  during  the  ancestor's  life- 
time sought  to  subject  such  interest  to  the  pay- 
ment of  his  debt.  The  party  to  whom  the  con- 
tract of  sale  had  been  given  claimed  the  in- 
terest under  the  contract,  and  denied  the  cred- 
itor's right  to  subject  it  to  the  payment  of  the 
debt.  This  court  sustained  the  claim  of  the 
creditor. 

To  recognize  the  contention  of  counsel  as 
being  correct  requires  us  to  overrule  Wheeler 
V.  Wheeler,  and  Alve»  v.  SeJUeeinger,    Let  us 


till  some  new  aBSurance,  and  does  not  attach  as  a 
lien  or  ctaarire  as  soon  as  the  property  is  acquired 
or  bos  a  substaDtial  existence,*'  the  court  did  not 
Affree  with  such  decision,  boldioflr  that  as  soon  as 
the  property  is  acquired  or  comes  into  existence 
the  lien  io  or  upon  it  attaches,  equity  executing  the 
contract  by  holding  that  what  is  afrreed  to  be 
done  is  done,  the  riffht  to  the  lien  creatinv  the  lien. 

But  sales  made  by  expectant  heirs,  particularly 
when  such  heirs  are  young,  or  are  In  necessitous 
circumstances,  are  looked  upon  with  Jealousy,  and 
will  be  closely  scrutinized  in  equity,  but  when 
fair  and  honest  will  be  sustained,  especially  when 
kuowo  and  approved  of  by  the  parent  from  whom 
the  estate  is  to  be  derived.  Fitzgerald  v.  Vestal,  4 
Soeed,  238.  SBL 

So,  the  fact  that  such  sales  or  assignments  will  be 
closely  scrutinized  by  courts  to  prevent  frauds 
upon  expectant  heirs,  or  persons  In  necessitous 
circumstances,  does  not  affect  the  power  of  the 
oourt  of  equity  to  give  effect  to  such  sales  when 
fairly  made  for  full  consideration.  Steele  v.  Frier- 
son,  twpra. 

The  ancient  rule  In  equity  to  the  effect  that  a 
-man  may  bind  himself  to  do  anything  which  is  not 
in  itself  impossible,  and  that  he  ought  to  perform 
his  obligations,  is  subject  to  the  exception  tbat  he 
fibouid  not  be  compelled  to  perform  a  contract 
which  is  airalnst  public  policy;  the  fact  that  the  an- 
cestor was  insane  is  no  exception  to  the  rule  that 
6uch  contracts  must  be  free  from  fraud  and  oppres- 
einn  and  the  ancestor  must  have  knowledge  of  and 
consent  thereto.  McClure  v.  Baben,  138  Ind.  607, 
and  125  Ind.  189. 9  L.  R.  A.  4n. 

Where  the  consideration  for  the  contract  entered 
into  by  an  expectant  heir  for  the  sale  of  bis  ex- 
pectancy is  fair  and  adequate  without  undue  ad- 
vantage, it  will  be  specifically  enforced,  but  where 
advantave  has  been  taken  of  his  necessities  the 
contract  will  only  be  held  as  security  for  the  re- 
turn of  the  money  advanced,  together  with  inter- 
est.   Mastin  V.  Marlow,  65  N.  C.  095. 

It  is  incumbent  upon  the  party  dealing  with  the 
heir  or  expectant  to  show  affirmatively  that  there 
was  no  fraud  and  that  an  adequate  consideration 
was  paid.    Bacon  v.  Bon  ham,  88  N.  J.  Eq.  614,  616. 

To  give  an  Instrument  the  effect  of  a  release  of  a 
future  Interest  in  an  estate  to  which  one  is  an  heir, 
it  should  be  clear  and  unambiguous  and  the  inten- 
tion must  be  manifest.  Power^s  Appeal,  68  Pa. 
443;  Miller^B  Appeal,  81  Pa.  840. 

Where  equity  considers  that  a  person  possesses 
only  a  future  interest  in  an  estate  which  be  seib 
at  a  disadvantage,  tbat  court  will  refuse  specific 
performance  of  contracts  by  heirs  for  the  sale  oi 
such  estates  at  an  undervalue,  and  will  throw  the 
oritur  of  proving  that  the  transaction  was  for  a  full 
consideration  and  in  all  respects  fair,  on  the  pur- 
chaser who  seeks  the  assistance  of  the  court. 
Hale  V.  Wilkinson,  21  Gratt.  86;  Cribblns  v.  Mark- 
wood,  13  Gratt.  495,  67  Am.  Dec.  775. 

Equity  will  not  en  force  a  hard  and  unconscionable 
bargain  extorted  from  one  who  is  feeble  minded 
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and  in  distress,  but  will  rescind  the  same  at  the  in- 
stance of  the  injured  party.  Bsham  v.  Lamar,  10 
B.  Mon.  43. 

A  ver^  anxious  protection  is  extended  by  equity 
to  persons  selling  expectant  interests,  and  such 
protection  is  extended  even  to  those  not  standing 
in  the  relation  of  expeotatit  heirs,  and  trivial  cir- 
cumstances added  to  inadequacy  of  price  will  be 
sufficient  to  set  aside  such  sales.  M*Klnney  v. 
Pinckard,  2  Leigh,  149, 21  Am.  Dec.  601. 

The  whole  doctrina  of  courts  of  equity  with  re- 
spect to  expectant  heirs  and  reversioners,  and 
others  in  a  like  predicament,  assumes  that  one 
party  is  defenseless  and  exposed  to  the  demands  of 
the  other  under  the  pressure  of  necessity,  and  fur- 
ther that  there  is  a  direot  and  implied  fraud  upon 
the  parent  or  other  ancestor,  who,  from  ignorance 
of  the  transaction,  is  misled  into  a  fellow^  oooll- 
denoe  in  the  disposition  of  his  property,  and  there- 
fore it  would  seem  that  one  material  qualiflcation 
of  the  doctrine  is  the  existence  of  such  ignorance. 
Curtis  V.  Curtis,  40  Me.  24,  63  Am.  Dec  651. 

An  unexecuted  contract  will  not  be  enforced  la 
a  court  of  equity  If  it  seems  to  be  unconscionable, 
but  after  It  has  been  once  executed  by  the  parties 
themselves  equity  will  not  interfere  by  declaring 
it  void  for  that  reason  alone.  Davidson  v.  Little, 
22  Pa.  245,  60  A  m.  Dec.  81. 

It  is  not  enough  to  induce  even  a  court  of  equity 
to  interfere  tbat  a  bargain  is  hard  and  unreasona- 
ble, for  the  reason  that  every  man  is  presumed  to 
be  capable  of  managing  bis  own  affairs;  and 
whether  bis  bargains  are  wise  or  unwise  is  not 
ordinarily  a  legitimate  Interest  of  inquiry  in  a 
court  of  either  legal  or  equitable  Jurisdiction. 
Dunn  V.  Chambers,  4  Barb  976. 879. 

A  party  who  complains  that  ho  has  been  wronged, 
and  brings  a  bill  on  such  grounds,  must  make  it  a 
fair  case  before  he  can  expect  a  decree  to  cancel 
his  own  deed.    Davidson  v.  Little,  ntpro. 

Tift  fact  that  the  assignment  or  release  te  made 
to  the  ancestor  himself,  and  not  to  any  person  ca« 
pable  of  taking  after  his  decease,  is  not  conclusive 
against  such  an  assignment.  Kinyon  v.  Einyon, 
72  Hun,  452, 81  Abb.  N.  C.  76. 

In  Stover  v.  Eycleshipaer,  4  Abb.  App.  Dec.  812,  tt 
is  stated  that  the  remarks  of  Justice  Oowen  In 
Munsell  v.  Lewis,  4  Hill,  685,  to  the  effect  that  a  sim- 
ple expectancy,  in  which  the  assignor  had  no  In- 
terest and  which  was  unpurcbasable,  could  neither 
be  assigned,  nor  would  a  contract  for  future  as- 
signment be  vaUd,  and  also  the  remarks  of  Judge 
Wlllard  that  a  bare  possibility  of  an  uncertain  in- 
lerest  was  not  assignable,  are  not,  unless  quali- 
fied, sound  law  at  the  present  day  la  view  of  the 
case  of  Field  v.  New  York,  6  N.  Y.  179,  Ul  Am.  Dec. 
435. 

Where  one  executes  a  conveyance  on  valuable 
consideration  purporting  to  pass  a  title  before  it  ia 
in  him,  he  will  be  bound  to  make  it  good  whenever 
he  acquires  it,  and  such  a  conveyance  is  looked 
upon  as  an  agreement.  So  held  where  an  expect- 
ancy as  a  devisee  under  a  will  was  assigned  by 
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•consider  if  this  should  be  done.  Every  text- 
writer  asd  eyery  court  in  this  country,  so  far 
•s  we  ire  aware»  recognize  the  rule  of  the  com- 
mOD  law  to  be  as  we  haye  stated  it.  Some 
text-writers  say,  and  some  courts  have  held, 
that  a  mere  possibility  or  expectancy  is  assigna- 
ble in  equity  for  a  valiuible  consideration,  and 
equity  will  enforce  the  contract  when  the  pos- 
tibility  or  expectancy  has  changed  into  a  vested 
interest  or  possession.  The  explanation  is, 
sometimes,  that  the  assignment  operates  as  a 
contract  by  the  assignor  to  convey  the  legal 
estate  or  interest  when  it  vests  in  him,  and  that 
equity  will  specifically  enforce  such  contract 


by  decreeing  a  conveyance.  Eati  LswUbufff 
Lumber  db  Mfg.  Co.  v.  Marah,  91  Pa.  96.  is  cited 
by  counsel  for  appellee,  and  the  court  assigned 
this  as  the  reason  for  its  decision,  vis.:  "Equity 
will  support  assignments  of  contingent  inter- 
ests and  expectancies:  things  which  have  no 
present  actual  existence,  but  rest  in  mere  pos- 
sibility; not,  indeed,  as  a  present  positive  trans- 
fer operating  tn  praaenti,  for  that  can  only  be 
of  a  thing  in  esse,  but  as  a  present  contract 
to  take  effect  and  attach  as  soon  as  the  thing 
comes  in  esse"  This  case  is  cited  to  sustain 
the  text  (Pom.  Eq.  Jur.)  wherein  it  is  stated  that 
equity  will  enforce  contracts  of  sale  of  bare  pot- 


vaniage  contract  Be  Wilsop^s  Estate.  2  Pa. 
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la  Lews  '▼.  Iladiflons.  I  Muof.  908.  it  was  held 
tiiat  a  contract  under  seal,  made  between  brotb- 
«TS,  by  which  one  for  a  valuable  coDsideratlon 
agreed  to  convey  an  estate  which  he  expected 
would  be  devised  to  them  by  the  father,  was  not 
tontra  bonos  morett^  and  that  an  action  would  lie  in 
equity  to  enforoe  the  covenant. 

Where  a  wife  advanced  money  to  ber  husband* 
tnd  the  consideration  for  sucb  advancement  was 
tte  mutual  release  by  each  of  them  of  their  re- 
cpecHTC  Intereats  in  the  real  and  personal  estate  of 
the  other,  in  case  of  survivorship,  it  was  held  that 
«ach  contingent  or  expectant  interest  of  the  one 
«•  the  heir  of  the  other  might  be  made  the  subject 
of  a  contract,  the  asniirnment  being  fair  and  upon 
Ttlaable  ooosideration.  Crum  v.  Sawyer,  132  IIL 
40,  Ml 

IV.  ThcdoctriTieof  estojypeL 

A  sale  of  an  Interest  In  the  lands  of  a  living  an- 
cestor has  been  enforced,  even  at  law,  by  aid  of 
tbe operation  of  the  doctrine  of  estoppel  springing 
from  the  covenants  in  the  deed.  Steele  v.  Frlerson, 
«TeDn.4aO. 

One  who  has  a  possibility  like  that  of  an  heir  ap- 
parent, even  though  he  may  not  at  common  law 
make  a  grant  of  such  an  interest  by  deed  so  as  to 
Tian  tbe  same  distinctly,  may  convey  the  estate 
DQt  of  which  his  interest  is  to  arise  in  such  a  man- 
ner that  it  will  operate  as  an  estoppel  and  prevent 
hl8  claiming  such  an  interest  when  it  arises.  Bo- 
boo  V.  Bohon,  78  Ky.  406, 412. 

An  ioAtrnment  which  legally  creates  an  estoppel 
to  a  party  to  convey  real  estate,  he  having  nothing 
io  tbe  estate  at  the  time  of  the  conveyance,  but 
tabsequently  acquires  a  title  by  descent  or  pur- 
chase, passes  an  interest  and  a  title  from  the  mo- 
ment the  estate  oomee  to  his  possession,  warranty 
beiotr  regarded  as  an  essential  feature  in  the  doc- 
trine. Fairbanks  v.  Williamson,  7  Me.  96. 100. 

In  Jackson.  BTCraokin.  v.  Wright,  14  Johns.  198, 
It  was  held  that  no  title,  not  in  erne,  would  pass  by 
a  deed  of  barorain  and  sale,  unless  it  contained  a 
warranty,  in  which  case  it  would  operate  as  an  es- 
toppel 

A  grant  of  such  an  estate,  with  a  covenant  of 
warranty,  niay  operate  as  an  estoppel.  Stover  v. 
Eycleshimer,  46  Barb.  84,  87. 

A  future  possible  interest  may  be  conveyed  by 
^«y  of  estoppel.  Robertson  v.  Wilson,  88  N.  H. 
tt.8S. 

A  deed  executed  by  one  who  has  no  title  at  the 
time,  but  who  subsequently  takes  the  land  by  de- 
scent, creates  an  estopi>el  and  pssses  the  interest 
and  title  from  the  time  the  estate  tomes  to  such 
motor  by  descent,  not  only  as  against  himself, 
Duiall  claiming  through  him,  including  strangers. 
Somea  v.  Skinner,  8  Pick.  68. 

^erc  an  estoppel  runs  with  tbe  land.  It  oper- 
atei  upon  the  title  so  as  actually  to  alter  the  inter- 
*"t  in  it,  in  tbe  hands  of  the  heirs  or^assignee  of  tbe 
^8  L.  R  A. 


person  bound  by  such  estoppel,  as  well  as  In  tlie 
bands  of  such  person  himself.    Bank  of  dtioa  v. 
Mersereau,  8  Barb.  Ch.  628, 48  Am.  Dec.  188. 

So,  a  coyenant  of  warranty  which  runs  with  tha 
land  runs  also  with  the  subsequently  acquired  in- 
terest of  the  warrantor  in  the  hands  of  the  heirs 
and  assignees  of  the  latter,  so  as  to  bind  that  in- 
terest by  the  estoppel  as  against  any  person  claim- 
ing the  same  under  him.   Ibid. 

In  House  v.  MoOormiok,  67  N.  Y.  810.  it  was  held 
that  a  deed  containing  express  covenants  of  war- 
ranty, or  quiet  enjoyment,  operated  by  way  of  es- 
toppel against  any  claim  made  by  the  grantor  or 
his  privies  to  an  estate  subsequently  acquired,  no 
matter  whether  tbe  grantor's  right  or  interest  was 
a  present  one,  passing  at  the  time  of  the  grant,  or 
whether  nothing  passed  at  the  time. 

Where  a  child  conveyed  a  warranted  title  to  an 
expectant  interest  as  heir  in  the  one-third  interest 
of  the  decedent's  widow,  it  was  held  that  his  gran> 
tee  took  such  interest  subject  to  the  widow's  es- 
tate, and  that  such  deed  worked  an  estoppel  as 
against  the  grantor  and  all  claiming  through  him. 
Habig  V.  Dodge,  127  Ind.  81. 

In  Jerauld  v.  Dodge,  127  Ind.  000.  the  questions 
involved  were  the  same  as  those  determined  by  the 
court  in  Habig  v.  Dodge,  supra^  which  the  court 
followed  and  approved  of. 

Although  a  convenant  of  warranty  would  bar, 
by  way  of  estoppel,  the  heir  and  his  issue  from  se^ 
ting  up  a  title  to  an  estate,  such  estoppel  does  not 
affect  the  purchaser  under  a  judgment  entered 
previous  to  the  conveyance  creating  the  estoppeL 
Jackson,  Thurman.  v.  Bradford.  4  Wend.  619. 

By  such  a  grant  without  general  warranty  noth- 
ing passes  except  the  title  which  the  grantor  has 
at  the  time  of  the  grant,  but  he  is  estopped  to  set 
up  a  title  subsequently  obtained  by  him,  because 
if  he  should  recover  against  his  grantee  the  gran- 
tee in  his  turn  would  be  entitled  In  an  action 
against  the  grantor  to  recover  the  value  of  the 
land.  Oomstook  v.  Smith,  18  Pick.  118, 28  Am.  Deo. 
670. 

In  the  case  of  s  devise  which  was  held  to  create 
an  estate  in  tail  male  general  so  as  to  make  the 
title  of  tbe  beir  of  such  devisee  a  bare  possibility, 
or  mere  chance  of  becoming  eventually  the  heir  in 
tail,  it  was  stated  that  a  deed  of  release  as  used  In 
that  state  contained  no  express  or  implied  war- 
ranty, and  was  in  fact  a  mere  quitclaim,  and  there- 
fore worked  no  estoppel  upon  the  heir  from  claim- 
ing tbe  right  which  it  purported  to  convey.  Dart 
V.  Dart,  7  Conn.  260. 

A  mere  release,  without  any  covenant,  of  all  the 
right,  title,  and  interest  of  a  person  having  no  title 
at  the  time,  will  not  estop  him  from  setting  up 
any  paramount  title  which  he  may  afterwards  ae- 
quire;  so  also,  where  the  deed  of  quitclaim  containa 
a  covenant  to  warrant  and  defend  the  said  granted 
premises  against  all  claims  or  demands  of  all  per- 
sons claiming  by,  from,  or  under  the  grantor,  the 
latter  will  not  be  estopped  from  asserting  a  subse- 
quently acquired  title  as  against  the  grantee,  pro* 
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filbflUlos  and  expecffincics.  In  the  note  to  tbe 
text  U  is  said:  '*In  my  opinfoD,  this  theory  of 
afrreement  is  hardly  adequate  to  explain  the 
full  doctrine.**  The  learned  author  (Pom.  Eq. 
Jar.  close  of  note  1,  g  1287),  feeling  that  the 
courts  which  held  that  such  contracts  could  be 
enforced  in  equity  after  the  death  of  the  ances- 
tor were  failing  to  give  an  adequate  reason  for 
their  decisions,  on  the  "theory  of  agreement," 
and  that  it  would  not  do  to  admit  that  the  ri/iht 
to  the  expectancy  did  not  attach  until  the 
death  of  the  ancestor,  presented  as  the  rntion- 
ale  of  the  equitable  doctrine  (§  1271)  that  the  as- 


vlded  the  title  be  not  derived  from  or  under  him. 
Bell  y.  Twilight,  26  N.  H.  401. 

In  Wbeeler  v.  Wheeler,  2  Met.  (Ky.)  474,  478,  the 
grantor  had  neither  a  right,  tJtIe.  por  Interest  in 
his  fiither*8  estate  whlcb  was  vendible  or  devisable 
at  the  time  of  tbe  sale,  and  tbe  deed  contained  no 
coi-enant  of  warranty  which  could  operate  as  an 
estoppel,  and  the  court  held  tbe  contract  mopera- 
tlve. 

Wbere  the  conveyance  by  a  son  of  bis  expectant 
Interest  In  bis  fat ber*8 estate  was  executed  by  him 
in  bis  fatber*8  lifetime,  and  the  deed  contained  no 
covenant  of  warranty  or  recitals,  and  there  was 
notbing  wbicb  showed  any  act  of  tbe  pon  amount- 
ing to  an  equitable  estoppel,  it  tras  held  that  he 
was  not  estopped  from  asserting  title  to  artor-ac- 
quired  property.    Hart  v.  Gregg,  82  Ohio  St.  502. 

See  also  Smith  v.  Pendeli.  19  Conn.  107. 48  Am. 
Dec.  146:  Bartholomew  v.  Muzzy,  61  Conn.  887, 
nij^ra.  II.;  Read  ▼.  Fogg.  GO  Me,  479;  Ridge  way  v. 
Underwood,  67  III.  tf8;  Pelletreau  v.  Jaclrson, 
Vftiiok,  11  Wend.  110.  in/ro,  XIII ;  Hart  v.  Gregg, 
inSr<Lt  XIL;  and  cases  fn/ro,  V. 

V.   The  (juMtUm  of  worrantv. 

By  tbe  common  law,  if  a  grantor,  who  bus  no  in- 
terest or  only  a  defeasible  interest,  conveys  tbe 
same  with  warranty,  and  afterwards  obtains  an  ab- 
solute tide  to  tbe  property,  such  title  immediately 
becomes  vested  in  the  grantee  or  bis  heirs  or  as- 
signs by  estoppel,  and  if  tbe  grantor,  or  anyone 
claiming  title  from  him  subsequent  to  such  grant, 
seeks  to  recover  tbe  premises  by  virtue  of  such 
after-acquired  title,  tbe  original  grantee  or  bis 
heirs  or  assigns,  by  virtue  of  a  warranty  wbicb 
runs  with  the  title  to  tbe  land,  may  plead  such 
warranty  by  way  of  rebutter  or  estoppel  as  an  ab- 
solute bar  to  tbe  claim.  Bank  of  Dtica  v.  Merse- 
reau,  8  Barb,  Cb.  538,  49  Am.  Dec.  189:  Comstock  v. 
Smith,  18  Pick.  116,  23  Am.  Dec.  e7u. 

Sucb  a  warranty  or  estoppel  gives  tbe  grantee, 
and  those  claiming  under  biro,  tbe  same  right  to 
the  premises  as  If  tbe  sut>sequentiy  acquired  title 
or  interest  therein  had  been  actually  vested  in  tbe 
grantor  at  tbe  time  of  tbe  original  conveyance  by 
him  with  warranty,  wbere  the  covenant  of  war- 
ranty was  in  full  force  at  tbe  time  when  sucb  sub- 
seouent  title  was  acquired  by  the  grantor.  Bank 
of  Utica  V.  Mersereau,  Bijepra, 

A  oontlngent  interest  in  an  estate  like  that  of  an 
heir  apparent  is  descendible,  and  if  not  devisable 
at  common  law  it  was  made  so  by  tbe  English 
statute  of  wills,  and  It  may  also  be  tbe  subject  of 
equitable  oognizance,  but  by  the  rules  of  tbe  com- 
monwealth it  cannot  be  conveyed  or  transferred 
by  a  deed  of  bargain  and  sale  or  of  feolfment  or 
other  common-law  assurance,  without  covenants 
of  warranty  to  a  stranger  to  tbe  estate.  Smith  v. 
Pendeli,  19  Conn.  107, 48  Am.  Dec.  146. 

Though  no  title  would  pass  by  a  deed  made  by  an 
beir  expectant,  in  tbe  lifetime  of  his  father,  there 
being  notbing  then  to  grant,  yet  tbe  convenant  to 
make  further  assurances  may  be  valid  if  made  on 
irood  consideration  and  without  any  oppression  or 

88  L.R  A. 


signee  of  the  expectancy  acquired  at  onoe a  prea- 
ent,  equitable  right  over  the  future  prooeed*- 
of  thQ  expectancy,  which  was  of  such  certaii^ 
and  fixed  nature  that  it  was  sure  to  ripen  Into- 
an  ordinary  equitable  property  right  over  those 
proceeds  as  soon  as  they  came  into  existence 
by  a  transformation  of  the  expectancy  into  aii' 
interest  in  possession;  that  there  was  an  equita- 
ble ownership  or  property,  in  abeyance,  to  be- 
changed  to  an  absolute  property  upon  the  hap- 
pening of  the  future  event.    The  learned  au- 
thor was  conscious  of  the  fact  that  when  a 
court  said  that  the  assignee  or  vendee  did  not 


advantage  taken  of  the  heir  expectant,  and  witb. 
the  knowledge  and  consent  of  the  fatber,  for  the 
reason  that  in  sucb  case  there  is  no  fraud  upon  tbe- 
latter,  and  no  imposition  upon  tbe  beir  who  cove- 
nants, and  no  Injury  to  the  publia  Fitch  v.  Fitoh^. 
8Pick.480,4B8. 

But  a  conveyance  of  the  grantor's  expectant  in- 
terest as  beir  in  bis  ancestor's  real  estate,  by  a  deed, 
containing  no  covenants  of  warranty,  is  not  bind- 
ing upon  the  grantor,  even  though  as  beir  be  sub- 
sequently comes  into  possession  of  tbe  interest  so- 
acquired.  McClure  y.  Baben,  125  In4. 139, 9  L.  H. 
A.  477. 

During  the  lifetime  of  tbe  widow,  the  hu6band^»• 
children  have  no  interest  wbicb  can  be  affected  by 
any  order  or  Judgment  of  a  court,  nor  by  a  convey- 
ance made  by  them  or  by  their  guardian  in  the- 
one-third  interest  of  the  widow,  unless  8uch  deed- 
con  rains  covenants  of  warranty  or  their  equivalent, 
pursuant  to  an  order  of  the  court,  the  children  in 
such  cases  being  looked  upon  as  in  precisely  the 
same  attitude  as  other  expectant  heirs  toward  the 
property  of  their  ancestors.    Habir  v.  Dodge,  127 
lnd.81.  To  the  same  effect,  Gwaltney  v.  Gwaltney, 
119  Ind.  144;  Erwin  v.  Garner,  108  Ind.  488;  Thorp  v. 
Hanes,  107  Ind.  824;  Avery  v.  AJdns,  74  Ind.  2S3;. 
Bryan  v.  TJland,  101  Ind.  477. 

See  also  Curtis  v.  Curtis,  40  Me,  ?4,68  Aul  Dec 
651;  Trull  v.  Bastman,  8  Met.  121.  87  Am.  Deo.  136: 
Hart  V.  Gregg,  8S  Ohio  St.  500;  Fairbanks  v.  Will- 
iamson. 7  Me.  96, 100:  JackFon,M*Crackin.  v. Wright, 
14  Johns.  193:  Stover  v.  Eyclephimer.  46  Barb.  84». 
87;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Cb.  52Sv 
49  Am.  Dec.  189;  Wheeler  v.  Wheeler.  2  Met.  (Ky.> 
474,  476,  infra^  XL;  Bayler  v.  Com.  40  Pa.  87, 80  Am. 
Dec.  561;  and  cases  supra,  IV. 

VX  Assent  of  parent. 

The  ancestor  holding  the  estate  should  be  In- 
formed of  tbe  contract  made  by  tbe  expectant  beir* 
and  should  give  hia  or  her  assent  to  the  same,  and 
in  the  absence  of  such  information  and  consent  the 
conveyance  will  be  retrarded  by  tbe  court  as  against 
public  policy.  McClure  v.  Baben,  188  Ind.  S07,  and 
125  Ind.  189,  9  L.  EL  A.  477. 

An  beir  may,  with  tbe  knowledge  of  his  ancestor,, 
sell  or  contract  in  relation  to  his  expectancy  or 
right  to  the  property  of  such  ancestor,  and  such 
contract  is  valid  and  binding.    Jones  v.  Jones.  4ft 
Towa,  406. 

In  tbe  absence  of  a  covenant  by  the  ancestor,  tbe 
attempted  transfer  is  void.  Al^es  v.  Scblesinger. 
81  Ky.  S9L       , 

Tbe  ancestor  may  in  writing,  executed  and  deliv- 
ered, devest  himself  of  tbe  right  to  make  any  other 
disposition  of  tbe  specific  share  of  his  estate  than 
that  stipulated  for  in  the  writing  in  case  of  a  sale 
of  the  interest  of  one  expectant  devisee  or  heir  to 
another.    Ihid, 

If  the  transaction  has  been  fully  made  known  at 
the  time,  to  tbe  parent  or  other  person  standing  i(fi 
loco  ixirent(8,  and  is  not  objected  to  by  him,  tbe- 
extraordinary  protection  generally  afforded    ior 
cases  of  this  sort  by  courts  of  equity  will  be  with^ 
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take  a  present  intercsl  in  the  thing  contracted 
for,  it  was  illogical  that  such  interest  would 
attach  as  soon  as  the  thing  came  in  esse.  His 
oonclusioDa  were  correct.  But.  when  he  en- 
deavors to  give  the  correct  theory  upon  which 
courts  of  equity  proceeded,  he  gives  one  more 
Indefensible  than  the  one  which  he  criticises. 
He  states  a  matter  which  does  not  exi^t  in  fact 
or  law,— that  a  bare  possibility  or  expectancy  is 
"sure  to  ripen  into  an  ordinary  equitable  prop- 
erty right.''  On  the  contrary,  it  is  absolutely 
Qocertaio  that  it  will  ripen  into  a  property 
right  at  all.     Notwithstanding  the  Uiing  is  not 


in  esse,  the  learned  author  says  that  there  it 
acquired  at  once  a  present  equitable  right  oyer 
the  future  proceeds  of  the  expectancy.  Here 
we  have  the  assignee  or  vendee  taking  a  pres- 
ent right  in  a  thing  not  in  existence,  and  in  the 
proceeds  of  an  expectancy  which  may  never 
materialize.  To  reach  his  conclusion,  he  ut- 
terly disregards  the  le^  significance  of  the 
words  "naked  possibility  or  expectancy.'* 
They  import  a  hope  of  succession,  but  not  & 
certainty  as  applied  by  the  atatement  that  they 
were  sure  to  ripen  into  a  property  right.  Hia 
premises  are  false,  and   conclusions  errone- 


drawn,  and  a /ortiori  It  will  be  witbdrawn  if  the 
tianncdon  Is  not  expressly  aanotioned  and  adopted 
tf  sacb  iMureot  or  person  in  loco  parentis.  Cnrtia  ▼. 
Caitis,  40  Me.  M,  08  Am.  Deo.  661;  Poor  v.fl8]bleton,  15 
N.  H.  504. 688;  J*f  tZRerald  v.  Vertal.  4  Soeed,  268,  »U 
Mpro,  UL:  Lee  v.  Lee,  2  Du v.  134:  McClure  v.  Baben, 
125  Ind.  180.  9  JL  R.  A.  477,  and  133Ind.  607;  Curtis  v. 
CDrtif,  40  Me.  24. 88  Am.  Deo.  661:  Fitch  v.  FItcb,  8 
Pick.  480,  488;  JenklDS  v.  Stetson,  9  Alien,  128; 
SpriDirfleld  ▼.  Jackson,  11  Lea.  848;  TniU  ▼.  Bast- 
man.  3  Met.  121, 87  Am.  Dec.  186;  Hojt  v.  Hoyt,  61 
Vt418.416w 

There  Is  a  distinction  between  a  case  of  a  mere 
TertxU  assent  to  a  sale  made  by  an  heir  of  his  ex- 
pectant interest,  whereby  tbe  ancestor  parts  with 
no  rifrbt  of  disposinir  of  the  whole  of  his  estate  as 
be  pleases,  and  a  case  where  he  devests  himself  of 
that  rigrbt  as  to  a  portion  of  the  estate  desigrnated 
Id  a  writinir  sfRned  by  himself,  in  which  he  airrees 
to  secure  it  to  a  child  named  therein.  Alves  ▼. 
Seblesinger,  81  Ky.  291. 

In  an  action  upon  a  covenant  made  by  an  ex- 
pectant heir  In  a  deed  oonveyinir  his  expectancy,  it 
is  Deceseary  to  aJieire  the  Imowledffe  of  the  father, 
and  bis  consent  to  the  transaction.  Fltoh  v.  Fitch, 
ncpro. 

Tbe  reasons  assigned  for  the  mle  are  that  where 
tbe  ancestor  has  no  knowledge  of  the  contract,  he 
may  permit  hia  property  to  go  under  the  law  of 
descent,  believing  that  his  heir  or  next  of  kin  will 
receive  the  benefit,  when  such  benefit  would  gt>  to 
an  entire  stranger  If  the  contract  was  to  be  en- 
forced, and  thus  by  keeping  him  ignorant  of  the 
fact  be  is  induced  to  leave  his  property  to  a  atranirer 
without  his  knowledge  or  consent,  which  is  a  fraud 
upon  bim.    McClure  ▼.  Raben,  fupm. 

If  tbe  affairs  of  a  heir  or  an  expectant  are  not 
diKloged  to  a  father  or  other  relation,  the  trannac- 
tloD  amounts  to  deceit,  for  tbe  reason  that  thereby 
nch  father  or  other  relation  is  Influenced  to  leave 
bb  fortune  to  be  divided  between  a  set  of  danger- 
ous persons  and  common  adventurers  in  fact  ai- 
tboQgh  not  in  form,  and  such  deceit  is  relieved 
against  as  a  public  mischief,  destructive  of  all  well- 
regulated  authorities,  or  control  of  persons  over 
their  children,  or  others  having  expectations  from 
them,  and  as  encouraging  extravagance,  prodigali- 
t/.and  vice.  Boynton  v.  Hubbard,  7  Mass.  112, 119. 

Where  a  note  was  given  In  consideration  of  a  re- 
leaee  of  tbe  wife  of  her  share  in  her  f ather*8  eatate. 
and  the  father  waa  still  living  but  did  not  appear 
to  have  assented  to  the  transaction,  the  court 
■tatedthatit  was  questionable  whether  tbe  note 
vaa  given  upon  a  snfflcient  consideration  aa  be 
tween  the  parties.   Poor  v.  Hazleton,  twpra. 

In  tbe  case  of  Wheeler  ▼.  Wheeler,  2  Met.  (Ky.) 
474, 477,  it  was  held  that  although  thesale  was  made 
with  tbe  consent  of  the  father,  yet  it  did  not  devest 
bim  of  his  right  to  the  property,  and  conferred  none 
upon  the  son,  and  that  the  father  bad  therefore  the 
right  to  dispose  of  it  as  he  pleased  without  regard 
to  the  Bon*8  wishes  or  contract. 

In  MeBee  v.  Myers,  4  Bush,  888,  action  was  brought 
totubiect  an  undivided  interest  in  real  estate  to 
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the  satisfaotlOD  of  a  debt«  tbe  plaintiff  claiming  her 
undiTlded  Interest  in  the  real  estate  in  question,  by 
virtue  of  a  oon  tract  executed  with  the  consent  and 
in  tbe  presence  of  tbe  father  of  the  parties,  as  fol- 
lows: "*!  [the  father],  havingr  consented  to  the 
above  sale,  will  at  my  death  give  aa  much  lands  to 
[the  plaintiff]  as  the  vendee  of  my  daughter  [the 
defendant]  as  to  any  of  the  balance  of  my  chlU 
dren.**  It  was  held  that  tbe  intestate,  by  so  indors- 
ing his  dauffhter^  contract  for  the  sale  of  her  ex- 
pectant interest  in  hia  land,  barred  himself  of  all 
right  to  dispose  of  such  portion  of  his  estate,  the 
purchaser  being  entitled  to  an  equal  interest  by 
virtue  of  such  contract. 

vn.  Inadegwtey  of  consideration. 

As  a  general  rule  it  may  be  stated  that  mere  in- 
adequacy of  price  does  not  form  a  distinct  ground 
of  equitable  relief.  Yet  even  where  there  is  no 
positive  evidence  of  fraud,  cases  have  arisen  Id 
which  the  Inequality  of  the  bargain  is  so  gross  that 
the  mind  cannot  resist  tbe  inferenoe  that,  though 
there  is  no  direct  evidence  of  fraud,  such  a  bargain 
must  have  been  In  aome  way  Improperly  obtained, 
and  in  such  oases  a  court  of  equity  will  avoid  a  bar- 
gain, not  merely  oaaoeount  of  its  gross  inequality* 
but  upon  the  ground  that  inequality  furnishes  a 
most  vehement  presumption  of  fraud.  Dunn  v. 
Chamhert,  4  Barb.  976, 379,  in  which  case  an  im- 
provident bargain  was  nude  with  an  heir. 

In  order  to  entitle  the  court  to  sot  aside  a  con- 
tract for  gross  inadequacy  of  value  or  considera- 
tion, the  inadequacy  must  be  coupled  with  circum- 
stances of  fraud,  or  oppression,  or  of  advantage 
taken  of  some  relation  of  trust  or  dependence,  but 
the  Inadequacy  may  be  so  flagrant  aa  of  itself  to 
afford  a  presumption  of  fraud.  Brown  v.  Hall,  14 
R.  I.  249, 51  Am.  Rep.  375. 

With  reference  to  expectant  heirs  and  uses  sus- 
taining that  character,  the  doctrine  is  fully  estab- 
lished in  England  that  they  are  entitled,  from  mere 
inadequacy  of  price,  to  have  the  contract  rescinded 
upon  the  terms  of  refunding  the  money  and  inter- 
est received.  Cribbtns  v.  Markwood,  18  Gratt.  495. 
87  Am.  Deo.  77S.    See  authorities  infra,  ZIV. 

And  it  has  been  held  that  inadequacy  alone  muat 
be  rejected  as  InsufllcSent  tO  Justify  the  cancela- 
tion of  a  conveyance,  except  In  the  case  of  an  beir 
expectant  who  anticipates  his  inheritance  by  sell- 
ing it  before  he  geu  it.  Davidson  v.  Little,  22  Pa. 
246, 60  Am.  Deo.  81. 

An  attempted  sale  of  tbe  interest  which  the 
grantor  expeota  to  receive  as  heir  in  hia  ancestor** 
real  estate  will  not  be  enforced  against  him  in 
equity,  when  as  heir  he  comes  into  possession 
thereof,  although  the  purchase  was  made  in  good 
faith,  unless  the  price  paid  was  the  full  and  fair 
•narket  value  of  the  property  at  the  time  of  the 
purchase,  and  the  ancestor  was  made  acquainted 
with  ail  the  facts,  and  acquiesced  in  the  sale.  Mo- 
aurev.Baben,]26  Ind.  iaO,9L.B.A.  477, and  188 
Ind.  S0f7. 

These  principles  were  acted  upon  by  the  court  m 
Wormack  v.  Rogera,  9  Ga.  80^  in  which  case  a 
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OUB.  It  is  axiomatic  that  Id  every  valid  grant 
there  must  be  a  graotor,  grantee,  and  a  thing 
to  be  granted.  When  there  is  no  subject  mat- 
ter,— nothing  in  esse,  about  which  a  contract 
can  be  made,— the  essential  thing  to  the  validity 
of  a  contract  is  absent;  hence  such  contract  is 
declared  by  the  law  to  be  void.  If  it  be  void, 
then  no  party  to  it  can  maintain  an  action  upon 
it.  A  wise  public  policy  produced  the  law  which 
fixed  the  status  of  panics  to  such  a  contract,  j 
If  it  is  wholesome  to  declare  such  contracts  in- 
valid, why  should  courts  of  equity  enforce 
such  contracts  in  defiance  of  the  law  and  a  wise 


public  policy?  If  thi<«  is  to  be  the  practice  of 
courts  of  equity,  then  the  common  law  on  this 
subject  is  a  dead  letier,  and  inoperative.  Why 
should  the  common  law  declare  a  contract  in- 
valid and  void,  if  courts  of  equity  have  the 
power  to  verify  and  enforce  them?  If  this  te 
to  be  the  rule,  why  not  declare  the  common 
law  not  in  force  on  this  subject?  It  seems  to 
us  to  be  a  travesty  upon  common  sense  for  the 
law  to  declare  a  contract  void,  and  yet  sav 
that  it  is  enforceable  in  a  court  of  equity.  Some 
courts  hold  that  the  expectancy  of  an  heir  to 
inherit  bis  father's  estate  is  not  an  interest  ca- 


youDflT  man,  extravagant  and  profligate  to  his 
habits,  pressed  by  his  judgment  oreditOTs.  assigned 
ills  expectant  interest  to  his  uncle  in  whom  be  had 
crreat  confidence,  the  court  holding  the  deed  void 
upon  tiie  ground  of  inadequacy  of  price  ooupled 
with  fraud. 

But  where  part  of  the  purchase  price  of  a  lever- 
elon  is  withheld  by  the  purchaser  by  consent,  tbe 
eale  will  not  be  rescinded  upon  that  ground  alone. 
Oribbins  v.  Aiarlcwood,  supra. 

Where  it  was  shown  that  the  instrument  convey- 
ing the  expectancy  which  was  sought  to  be  im- 
peached was  obtained  by  the  defendant  fairly  and 
without  fraud  or  the  exercise  of  any  undue  influ- 
ence, and  that  the  pialntiif  was,  at  the  time  when 
be  executed  it,  entirely  capable  at  law  to  do  so  and 
fully  understood  its  import  and  meaning,  and  that 
tbe  consideration  received  was  fair  if  not  fuUy 
adequate,  it  was  held  that  it  could  not  therefore 
be  set  aside  upon  the  ground  of  fraud,  undue  in- 
fluence, want  of  capacity,  or  for  a  defect  of  con- 
sideration. McDonald  v.  McDonald,  5  Jones,  Eq. 
211.  76  Am.  Dea  434. 

See  also  Lee  v.  Lee,  2  Dn v.  134.  infra^  ZL:  Parme- 
lee  v.  Cameron.  41  N.  Y.  882;  Moyers  v.  Evans.  11 
Ky.  L.  Rep.  788;  Butler  v.  Haskell.  4  Desauss.  Eq. 
651,  infra.  XTI.;  Head  v.  Mosby.  87  Tenn.  759.6  L. 
R.  A.  122:  McKinney  v.  Pinokard.  2  Leigh,  148, 21 
Am.  Dec.  601:  and  cases  infra^  XiV.  g. 

yUL  What  property  passes. 

A  release  of  all  right,  title,  or  interest  of  an  heir 
in  his  father^s  estate,  no  matter  whether  the  same 
would  descend  to  him  as  heir  or  devisee,  will  tn- 
dude  all  right,  title,  or  interest  sut>sequeotly  ac- 
quired. Trull  V.  Eastman,  8  Met.  121, 87  Am.  Deo. 
I'M. 

And  this  is  especially  so  when  the  language  of 
the  Instrument  is  as  broad  and  extensive  as  It  could 
have  been  made;  it  must  be  held  to  embrace 
everything  which  in  any  possible  contingency 
could  accrue  to  tbe  grantor  from  the  estate  to 
which  it  relates.  McDonald  v.  McDonald,  6  Jones, 
Eq.  211.  76  Am.  Dec.  434. 

But  in  Lamb  v.  Elamm,  1  Sawy.  288,  it  was  held 
that  a  bargain,  sale,  and  quitclaim  by  a  party  of  all 
his  **rlght,  title,  or  intetrest**  in  real  estate,  whether 
*in  possession  or  expectancy,**  passed  only  such 
property  as  was  then  vested  in  him. 

In  Wright  V.  Shaw,  6Cush.  66,  one  of  several  ten- 
ants in  common  of  a  vested  remainder  Joined  with 
her  husband  in  a  quitclaim  deed  of  all  the  right, 
title,  and  estate  which  they  bad  in  the  premises 
with  a  covenant  against  asserting  any  future  claim 
by  either  herself,  her  husband,  or  her  heirs,  or 
persons  claiming  under  them,  and  tbe  wife  subse- 
quently became  the  owner  by  inheritance  of  other 
portions  of  the  estate.  It  was  held  that  nothing 
more  passed  by  such  deed  than  the  share  to 
which  the  wife  was  then  entitled,  and  therefore 
her  heirs  could  demand  tbe  property  so  subse- 
quently acquired,  even  though  the  deed  contained 
a  covenant  against  such  claim. 

Again,  where  one  of  several  children  of  an  in- 
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testate  whose  share  had  not  been  ascertained,  con- 
veyed, for  valuable  consideration,  ^*all  her  undi- 
vided Interest  which  she  has  or  may  hereafter 
have**  in  the  land,  **and  the  Interest  1  hereby  sell 
and  convey  is  my  interest  as  one  of  the  children, 
.  .  .  which  I  warrant  against  the  claim  of  all  others* 
interest  In  said  tract  of  land,**— it  was  held  that 
such  conveyance  did  not  pass  the  title  of  such 
daughter  in  tbe  share  of  a  sister  subsequently  de- 
ceased, which  she  took  by  Inheritance,  and  that  the 
possession  by  her  grantee  could  not  be  considered 
adverse  as  to  her  share  in  such  sister^s  estate. 
Gardner  v.  Pace,  11  Ky.  L.  Rep.  216. 

So  in  Tooley  v.  Dibble,  2  Hill,  641,  it  was  beld  that 
a  quitclaim  deed  purporting  to  convey  **rigbt  of 
expectancy**  or  possibility  of  Inheritance,  would 
not  affect  the  grantor's  title  as  heir,  subsequently 
acquired. 

Where,  upon  the  supposition  that  his  interest  la 
a  legacy  had  already  vested  in  the  children  of  tbe 
devisor,  one  of  them  con%'eyed  his  interest  by  deed 
upon  valuable  consideration,  describing  it  as  all 
right,  title,  interest,  claim,  and  demand,  whether 
in  possession  or  expectancy  on  the  grantor's  part, 
*'l>e1ng  one  of  seven  heirs,**  it  was  held  that  such 
Interest  was  assignable  in  equity  as  an  equitable 
assignment,  but  passed  nothing  more  than  the  In- 
terest wblcb  he  had  at  the  time  of  the  assignment; 
and  therefore  an  interest  by  way  of  InberitaDce 
which  fell  to  him  subsequent  to  the  delivery  of  the 
assignment  by  reason  of  the  death  of  one  of  his  co- 
legatees,  did  not  pass  under  the  deed.  Ridgeway  ▼• 
Underwood,  67  IlL  428. 

IX.  Position  of  creditor  as  against  administrator. 

The  indebtedness  of  an  heir  to  the  Intestate  la 
not  a  lien  upon  tbe  interest  of  the  heir  In  tbe 
estate,  and  such  share  is  therefore  subject  to  the 
creditors  of  the  heir,  or  to  the  sale  or  assignment 
nmde  by  the  heir.    Steele  v.  Frierson,  86  Tenn.  49Ql 

If  the  creditor  of  the  heir  obtains  tbe  first  lieo 
either  by  levy  or  attachment,  or  obtains  an  assigo- 
ment  before  the  administrator  has  taken  steps  to 
fix  a  lien  upon  such  interest,  the  creditor's  rigbta 
in  either  case  will  be  superior,    f  Md. 

No  assignment  by  an  heir  of  his  expectant  inter- 
est, either  before  or  after  the  interest  has  vested 
in  bim.  and  no  attachment  or  levy  of  a  creditor  of 
such  heir,  will  defeat  an  account  of  advancements 
made  by  the  ancestor  during  his  lifetime.    Ibid, 

Where  the  heir,  being  indebted  to  his  flather,  as- 
signed and  transferred  his  interest  to  his  father's 
estate  to  an  innooent  purchaser,  tbe  transaotion 
being  bona  fide,  it  was  held  that  the  administrator 
of  his  father's  estate  could  not  subject  his  share  to 
the  satisfaction  of  the  debt,  although  in  the  ab- 
sence of  such  an  assignment  the  administrator 
might,  by  the  necessary  proceedings,  subject  such 
heir's  interest  to  the  payment  of  such  debt. 
Towles  V.  Towles.  1  Head,  6QL 

See  also  fn/ro,  X. 

X.  Position  of  purchaser. 
The  purchaser  from  an  expectant  heir  stands  to 
the  same  relation  to  the  estate  as  did  the  heir,  and 
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psble  of  assignment  in  equity,  any  more  thnn 
at  law.  and  we  agree  with  such  courts  upon 
the  question.  It  seems  at  this  late  day  it  is 
oecilless  to  discuss  tde  wisdom  and  policy  of  a 
law  which  has  been  sanctioned  for  so  many 
general  ions,  and  we  do  not  feel  that  we  are 
cailcti  upon  to  defend  it.  A  strict  adherence 
(o  it  will  save  multiplying  contentio^js.  protect 
t!:e  improvident  children  and  heirs  at  law  from 
fraud  and  deceit, — save  free  and  untrammeied 
(be  actioDs  of  the  possessors  of  estates  in  their 
distribution.    If  there  were  no  other  reason 


for  adhering  to  the  rule,  to  avoid  the  conse- 
quences to  flow  from  its  abrogation,  those  just 
suggested  would  be  all  sufficient  in  our  opin- 
ion for  doing  so. 

Judgment  reversed,  with  directions  to  set 
aside  the  order  overruling  the  demurrer,  and 
for  further  proceedings  consistent  with  this 
opinion. 

Petition  for  rehearing  denied  November  23, 
1805. 


receives  whatever  Interest  the  heh-  has  In  the  es- 
tate, and  if  the  beir  from  whom  he  purchases  hat 
been  udvanoed,  that  fact  may  be  shown  to  reduce 
the  interest  of  the  beir,  and  likewise  reduce  the  in- 
terest received  bj  the  purobaser.  Duncan  v. 
Henry.  125  lad.  10. 

In  all  djspoditions  of  heirs  in  dealings  with  their 
expectancies,  and  reversioners  and  remaindermen 
dealing  witb  property  already  vested  in  them,  it  is 
iDCumbent  on  the  party  deaUng  witb  them  *ix> 
makeKOod  the  barirain,"— that  is  tosbow  tbatthe 
draJinor  is  fair  and  for  an  adequate  consideration. 
Nimmo  v.  Davis,  7  Tex.  28,  83. 

Wbere  the  purchaser  from  an  expectant  beir  al- 
leires  that  he  purchased  of  the  heir  all  the  real  es- 
tate deiiGTibed  in  the  complaint  in  good  faith  for 
valnable  consideration,  he  has  the  right  to  allege 
and  prove  sucb  facta  as  establish  the  tiQe  of  tbe 
beir  to  all  the  real  estate.  Duncan  v.  Henry, 
tu/iro. 

Inadequacy  of  price,  youth,  inexperience,  in- 
debU'doess,  distress,  are  circumstances  to  be  looked 
to  and  iWeiKhed  in  determining  whetber  the  bar- 
gain in  the  particular  instance  is  not  so  uncon- 
scionable as  to  demonstrate  some  gross  imposl- 
tlOD,  circumvention^  orsome  undue  iofluence.  and 
80  Justify  relief  on  the  ground  of  fraud,  but  in 
tbeahsence  of  such  proof  of  actual  fraud  It  is  not 
incumbent  upon  the  purchnser  of  such  an  expect- 
ant interest  to  make  good  tbe  t)argain  by  sbowtng 
tbat  a  full  and  adequate  consideration  was  paid. 
Cribbins  v.  Jtlarkwood,  13  Gratt.  48ft,  67  Am.  Dec 
775. 

Wbere  the  heir,  prior  to  the  deatt:  of  bis  ancestor, 
ooDTeyed  by  deed  all  his  interest  in  tbe  estate  of 
his  ancestor,  and  there  was  a  Judgment  against  the 
beirpre%*ious  to  tbe  conveyance,  on  wbich,  after 
tbe  descent  of  the  property,  a  sale  was  had.  it  was 
held  tbat  the  purchaser  at  such  sale,  and  not  tbe 
grantee  under  tbe  conveyance,  took  tbe  land. 
-Yackson,  Thurman,  v.  Bradford,  4  Wend.  (U8l 

XL  When  hfmSina  upon  hdr. 

Before  a  plaintiff  can  be  relieved  against  his  Im- 
provident bargain,  it  must  be  shown  tbat  there  is 
tome  otber  ground  than  that  of  actual  and  positive 
fraud.   Dunn  v.  Chambers,  4  Barb.  876^  879. 

Wbero  the  transaction  is  upon  good  and  valuable 
snnsideratlon  witbout  fraud  or  oppression,  or  ad- 
vantage taken  of  the  heir,  and  the  same  is  made 
vitb  the  consent  of  tbe  ancestor,  there  is  nothing 
•gainst  public  policy  to  such  a  transaotion.  Fitch 
T.  Fitch,  8  Pick.  480, 483. 

Wbere  it  clearly  appears  tbat  the  vendor  baa  con- 
veyed or  agreed  to  convey  a  good  and  suiDcient 
title,  and  not  merely  his  present  Interest  In  tbe 
land,  tbe  agreement  nins  with  the  land,  and  if  tbe 
▼eodor  at  tbe  time  of  the  con  veyanoe  bas  no  title 
to  tbe  land  but  subsequently  acquires  the  title 
by  Inheritance,  it  eo  imi^mtt  inures  to  tbe  benefit  of 
tbe  vendee  and  his  privies.  Perkins  v.  Coleman,  90 
Ky.611. 

Tbe  fact  that  the  asstgnmeat  by  an  expectant 
heir  of  bis  share  In  his  ancestor's  estate  embraces 
the  claims  of  an  officer  of  the  Bavolution  for  oom- 


pensation  for  services  which  remained  unpaid  at 
bis  death  does  not  render  the  assignment  ineffect- 
ual, as  such  claim  would  pass  as  assets  and  be  as- 
signable as  otber  chosee  In  action.  Meriweather 
V.  Herran,  8  B.  Hon.  lOS. 

In  the  al>oveca9e  it  is  further  stated  that  the  fact 
that  a  source  of  gain  to  one  of  tbe  oontracting 
parties  was  unknown  to  the  other  at  tbe  time  of 
sucb  a  contract,  or  became  available  afterwards, 
would  not  authorize  the  court  to  interfere. 
IMd. 

In  Lee  v.  Lee,  2  Duv.  184,  a  son  who  bad  fun 
knowledge  of  tbe  extent  of  his  expectant  share  of 
his  father's  estate,  sold  the  same  witb  tbe  con- 
sent of  the  father,  bona  fide  and  for  valuable  con- 
sideratloii,  and,  tbe  oircumsta noes  being  free  from 
fraud,  the  court  beld  that  he  was  bound,  even 
though  it  subsequently  transpired  that  the  price 
was  grossly  inadequate. 

So,  in  Meriweatber  v.  Herran,  tuprOs  it  was  held 
tbatthe  court  would  not  entertain  an  action  to  set 
aside  such  contract  upon  the  ground  of  Infancy 
alone,  after  a  lapse  of  fire  years  or  more  from  tbe 
time  that  the  Infant  expectant  beir,  who  had  as- 
signed bis  interest,  arrived  at  full  age. 

And  in  Stevens  v.  Palmer,  Ifi  Gray,  COS,  it  was 
held  that  the  heirs  and  next  of  kin  of  an  Intestate 
who  had  conveyed  all  tbeir  interest  in  his  roal  and 
personal  estate  were  not,  as  airainst  tbe  wisb  of 
the  grantee,  entitled  to  a  decree  for  tbe  assignment 
and  distribution  of  tbe  real  estate  held  by  the  ad- 
ministrator under  foreclosure  of  a  mortgage  to  the 
intestate,  upon  the  ground  tbat  although  the  con- 
veyance by  sucb  belrs  created  only  an  equitable 
aaslgnment,  yet  suob  assignment  was  recognised 
and  protected  by  the  law. 

In  Brown  v.  Brown,  06  Conn.  496,  proceedings 
were  taken  to  enforce  the  dealings  between  an  ex- 
pectant heir  and  bis  mot ber.w  hereby  be  persuaded 
her  to  convey  the  whole  of  her  real  estate  to  him 
upon  a  secret  trust  for  himself  and  bis  brother  for 
the  purpose  of  avoiding  tbe  claims  of  his  brother's 
wife  tor  the  maiotenance  of  herself  and  children, 
the  brother  having  been  divorced  from  tbe  wife« 
but  the  court  beld,  there  being  no  express  declara- 
tion of  trust  contained  In  tbe  conveyance,  that 
such  a  conveyance  or  agreement  would  not  be  en- 
forced, the  principle  being  tbat  parties  to  a  con- 
tract must  not  only  act  bona  fide  as  between 
themselves  but  must  act  fna7a  fidt  with  respect  to 
other  persons  who  stand  in  such  a  relation  to  either 
as  to  1)0  affected  by  the  contract  or  Its  conse- 
quencee. 

Where  the  Instrument  embraced  everything 
coming  or  to  come  from  the  estate  of  tbe  father, 
and  was  for  a  valuable  consideration,  without  ev^ 
denoe  to  prove  any  gross  irregularity  or  inad- 
equacy In  the  bargain,  or  fraud,  although  the 
grantor  was  young,  it  was  beld  tbat  there  was 
nothing  which  prevented  a  transfer  even  of  an  in- 
fant heir  under  such  circumstances,  and  therefore 
tbe  purchaser  was  entitled  by  its  terms  to  all  tbat 
could  be  made  from  tbe  sou  rcses  referred  to  tbereln 
Meriweather  v.  Herran,  8  B.  Mon.  182. 

In  Curtis  ▼.  Curtis,  40  Me.  24, 63  Am.  Dec  661,  one 
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of  contract,  and  may  be  assfirned  in  equity. 
Gourta  of  equity  wlli  upbold  such  an  agreement 
of  an  beir  apparent,  where  it  la  fairly  made  and 
for  an  adequate  oonaideration.  If  do  unjuac  ad- 
rantaffe  la  taken  of  the  neoeMitiee  or  Indiacratioa 
of  the  heir,  and  if  the  agreement  la  not  anooa- 
acionable,  and  la  not  obtained  by  fraud  or  oppKa- 
aion,  it  may  be  enforced  in  equity  after  the  death 
of  the  ancestor. 

8*  The  oontraet  made  bj  the  hair  ap- 


of  several  heirs  and  devisees  conyeyed  by  deed  of 
quitclaim  ail  the  estate  whtch  be  bad  or  miffht 
have,  either  by  will,  descent,  or  otherwise,  in  his 
father *8  property,  to  bis  brother  for  valuable  con- 
sideration, and  there  was  no  sngj^cstton  of  fraud  or 
undue  advantage.  The  deed  contained  a  full  cov- 
enant of  nonolaim  on  the  part  of  the  crrantor,  his 
heirs  and  asslfirns,  and  had  a  memorandum  in- 
dorsed thereon  signed  by  the  father,  giving  his  as- 
sent and  approval  to  the  deed.  It  was  held  upon 
partition  that  such  heir  could  not  afterwards  set 
up  a  claim  to  any  part  of  his  ancestor's  estate, 
either  as  heir  at  law,  or  as  devisee. 

In  Curtis  v.  Curds.  40  Me.  24, 68  Am.  Dea  asi,  863. 
the  court  stated  that  the  Massachusetts  case  of 
Boynton  v.  Hubbard,  7  Mass.  112,  could  not  be 
suatoined  by  authority,  but  must  be  received  with 
quaiiflcations.  ^ 

Where  an  beir  apparent  bound  himself  by  bond 
to  devise  an  estate  which  he  expected  to  take  by 
descent,  and  it  was  shown  that  the  transaction 
was  fair  and  the  consideration  adequate,  and  made 
with  the  consent  of  the  ancestor  and  not  against 
conscience,  and  free  from  oppression  or  undue  ad- 
vantage, it  was  held  that  the  transaction  was  valid. 
Jenkins  v.  Stetson,  9  Allen,  128. 

In  TruU  v.  Eastman,  8  Met.  121, 87  Am.  l>ec.  128, 
It  was  sought  to  defeat  a  family  arrangement  made 
by  the  demandant  and  his  brother  with  the  con- 
•sent  and  knowledge  of  their  father,  upon  a  good 
and  legal  consideration,  the  amount  paid  for  the 
Jemandant*s  right  in  expectancy  to  his  father*s 
■estate  being  ascertained  by  disinterested  referees. 
It  was  held  that  the  demandant  having  covenanted 
in  the  deed  not  to  make  any  claim  thereafter,  he 
tthereby  debarred  Ulmself  of  all  right  or  title  in  the 
property  conveyed  by  the  deed,  it  being  well  se^ 
(led  that  if  the  heir  releases  with  warranty  it  ban 
bim  when  the  right  descends. 

In  Bacon  v.  Bonham,  83  N.  J.  Gq.  614.  616,  an  as- 
signment taken  of  the  proceeds  of  an  expectant 
leigacy  was  supported,  the  assignment  being  upon 
a  valuable  consideration  without  fraud,  the  testa- 
tor being  dead,  and  the  proceeds  of  the  legacy  re- 
duced to  the  possession  of  the  asslirnee. 

Where  a  father  executed  a  deed  purporting  to 
tx>nvey  certain  property  to  his  son,  and  placed  it 
in  the  hands  of  a  third  person  with  instructions  to 
deliver  it  after  his  death,  but  not  before,  unless 
called  for  by  both  parties,  and  after  the  death  of 
the  father  the  deed  was  delivered,  it  was  held  that 
the  son*8  title  took  elfect  by  relation  from  the  time 
the  deed  was  left  with  sucdi  party,  and  therefore 
the  Bon^s  quitclaim  deed  executed  between  the  time 
of  the  leaving  of  the  deed  with  such  party  and  the 
father's  death,  though  purporting  to  be  a  mere 
conveyance  of  the  son's  right  of  expectancy  in  the 
tend,  passed  a  title.   T«x)ley  v.  Dibble,  2  Hill,  641. 

Where  land  was  devised  by  a  testator  to  his  two 
sons,  with  remainder  over  to  the  survivor  if  either 
should  die  without  Issue,  it  was  held  that  a  pur- 
chaser from  them,  they  k>otb  uniting  in  the  convey- 
ance, was  entitled  in  equity  to  the  amount  devised 
to  theone  who  should  die  flrsLand  which  afterwards 
went  to  the  survivor;  and  further,  that  such  a  deed 
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was  founded  upon  a  sufficient  consideration  and 
was  in  equity  sufficient  to  transfer  the  future  and 
contingent  right  of  thesurvlving  brother.  Varick 
V.  Edwards.  11  Paige,  288,  Beversing  5  Denlo,  ML 

In  Miller  v.  Emana,  19  N.  Y.  884.  where  the  devtoe 
took  elfect  to  sons  and  daughters  in  equal  shares, 
with  a  proviso  that  in  case  of  death  of  any  of  them 
without  laaue  the  shares  of  the  one  so  dymff  should 
I  go  to  the  survivors,  it  was  held  that  such  future 
contingent  interest  was  not  at  the  time  that  all 
were  living  a  mere  naked  possibility,  but  was  alien- 
able by  release  from  some  of  such  devisees  to  the 
others,  the  interests  in  question  having  a  distinct 
foundation  and  Inception  in  the  will,  the  events  be- 
ing such  as  must  necessarily  occur  In  the  natural 
course  of  events. 

In  the  case  of  Stover  v.  Bydeshimer,  8  KeyesL 
620.  4  Abb.  App.  Dec.  812, 46  Barb.  84,  a  aonand  heir 
at  law,  prior  to  the  decease  of  his  father,  executed 
and  delivered  an  irrevocable  power  of  attorney  un- 
der seal  acknowledged  and  recorded,  coupled  with 
an  interest  to  ask,  demand,  sue  for,  recover,  and 
receive  all  his  estate  and  Interest  in  real  and  per- 
sonal estate,  which  the  son  then  had,  or  at  any  time 
might  have  as  heir  at  law,  devisee,  legatee,  or  next 
of  kin  of  his  father,  with  power  to  sell,  dispose  of, 
and  convey  the  same,  and  apply  the  proceeds  in 
payment  of  a  debt  owing  by  the  son  to  the  assignee. 
It  was  held  that  such  an  assignment,  although  for 
the  purpose  of  securing  an  existing  debt,  was  valid 
andsupportedby  a  valuable  consideration,  there 
being  a  clear  appropriation  by  the  aasignor  of  his 
expectr.ncy  as  heir  at  law,  and  a  transfer  thereof 
as  security,  equivalent  to  a  mortirage  In  exact  and 
legal  phraser 

So,  where  the  son,  in  the  lifetime  of  the  father, 
sold  bis  interest  in  the  estate  with  the  latter*i 
knowledge,  for  a  fair  consideration,  and  the  father 
agreed  to  give  the  son  an  equal  Interest  by  will,  it 
was  held  In  an  action  brought  upon  a  Judgment 
obtained  against  suob-son  to  subject  bts  interest  in 
bis  lather^  estate  to  the  payment  of  such  Judg- 
ment, tbat  the  son^s  interest  had,  by  reason  of  such 
sale,  become  vested  in  the  purchaser  whoae  title 
was  valid  as  against  such  Judgment  creditor.  Flts- 
gerald  v.  Vestal,  4  Sneed,  258,  26L 

ZII.  When  set  asfds. 

In  Dart  v.  Dart,  7  Conn.  280,  it  was  held  that  al- 
though in  that  state  a  release  operated  as  a  primary 
conveyance  and  transferred  all  the  right  of  the 
grantor,  yet  if  he  had  no  right  at  the  time  nothmg 
passed,  and  therefore  that  the  issue  of  a  tenant  lo 
tall  during  the  life  of  such  tenant  was  only  heir 
apparent  whose  title  was  a  bare  possibility,  with 
no  right  whicb  could  be  released  by  deed. 

So,  the  court  refused  to  enforce  a  parol  contract 
entered  into  between  two  children  during  the  llf^ 
time  of  their  fathnr,  by  which  they  agreed  to  di- 
vide the  inheritance  between  them  should  the 
father  carry  out  his  threats  to  disinherit  one  of 
such  children.  Mercler  ▼.  Metcier,  60  Ga.  Mft,  tf 
Am.  Rep.  694. 

And  the  release  of  an  expectant  interest  glvea 
by  a  married  woman  or  infant  has  no  binding  ef- 
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IMrent  fo  tlie  mvaent  one  azamlned.  And  held 
to  be  valid  and  effectoat 

■3.  Sneh  a  eontrmct  is  not  enlbroeablo 

until  the  death  of  the  ancestor,  and  no  cause 
of  action  aocraes  thereon  until  that  time. 

(January  B>  180ft.) 

EHROB  to  the  District  Court  for  BourboD 
County  to  review  a  Judgiiient  in  favor  of 


plaintiff  in  an  action  brought  to  establiah  title 
to  certain  real  estate  and  for  partition.  Af* 
firmed. 

Statement  by  Johnston,  J.: 

Action  bv  Anna  £.  Wyatt  and  Angnatoa 
Wyatt  against  John  Clendenine  and  several 
other  heirs  of  Joanna  Clendening,  deceased, 
to  determine  the  interests  of  the  several  parties 


-feet,  and  the  mereflact  that  the  wife  joins  with  the 
husband  in  exeonting  such  release  does  not  render 
it  valid.    Bishop  v.  Davenport,  68  III.  lOfi. 

Airain,  the  court  refused  spedflc  performance  of 
a  contract  b J  a  husheodand  wife  to  sell  her  ex- 
pectant interest  as  devisee  under  the  will  of  her 
father,  which  oonteined  a  covenant  to  pay  a  cer- 
lalD  amount  as  liquidated  damayes  in  case  of  fail- 
ure to  secure  a  legal  title  to  the  purchaser  within 
«  given  time  after  the  father*B  decease,  although 
tbe  contract  was  acquiesced  In  for  a  number  of 
7«ar8  and  until  the  husband^  decease,  the  amount 
to  be  paid  as  liouidated  damages  being  taken  as  in 
the  nature  of  a  penalty  and  therefore  not  binding 
upon  the  wif^,  the  husband*s  esute  being  liable  fur 
tbe  amount  received.   Lowry  v.  Spear,  7  Bush, 

In  Butler  v.  Duncan,  47  Mich.  94, 41  Am.  Rep.  711« 
the  court  refused  to  foreclose  a  mortgage  of  all  the 
rlrht,  title,  and  interest  of  tbe  defendant  in  any 
real  estate  situated  in  that  state  or  elsewhere, 
which  he  acquired  as  heir  at  law  or  devisee  of  his 
titber.  fflven  by  the  defendant,  a  young  man  of 
4jflBolote  habits  and  a  spendthrift,  with  no  business 
experience,  to  oomplainant  to  secure  the  payment 
of  a  note  drawn  with  10  per  cent  interest,  the  court 
considering  the  bargain  unconscionable,  and  as 
one  by  which  plaintiff  took  advantane  of  the  de- 
fendants weakness  and  anxiety,  and  under  tbe 
«ulae  of  an  apparently  fair  business  transaction 
exacted  usurious  Interest. 

Where  a  son  conveyed  his  expectant  interest  In 
the  lifetime  of  his  father,  the  deed  containing  no 
coveDsnt  of  warranty  or  recitals,  and  there  was 
DothinR  done  by  such  heir  to  show  that  he  was  es- 
topped  in  equity  from  asserting  a  title  subsequent- 
ly acquired,  it  was  held  that  the  irrantee.  who  was 
never  in  poa^essioo,  could  not  as  such,  or  by  way  of 
estoppel,  assert  a  title  as  agaiust  one  in  actual  pos- 
sesion under  a  legal  title,  even  though  such  title 
was  fraudulent  and  void  as  against  the  son,  his 
helis  and  araigns,  such  a  conveyance  being  merely 
ooe  of  a  mere  naked  possibility  not  coupled  with  an 
interest,  passluff  no  estate  in  tbe  land  and  not  de- 
feating the  grantor's  title  acquired  by  descent,  ex- 
cept by  way  of  leiral  or  eq uita ble  estoppeL  Hart  v. 
^regg,  8SOhlo8t.8(a. 

Tbe  court  refused  to  enforce  a  bargain  and  sale 
to  secure  the  husband's  debts,  executed  by  a  hus- 
band and  wife  on  all  the  estate  and  title  which  tbe 
wife  would  become  entitled  to  on  the  death  of  her 
father  in  his  real  and  personal  estate,  by  will,  de- 
scent, or  otherwise,  with  Joint  and  several  cove- 
nants to  stand  seised  of  the  estate  to  the  use  of  the 
grantee  and  his  heirs,  and  to  make  further  assur- 
ances, the  wife's  interest  t>eing  a  mere  expectancy 
and  tbe  mortgagee  not  being  a  purchaser  for 
^Ine.   Bayler  ▼.  Com.  4D  Pa.  87, 80  Am.  Dec  551. 

In  Butler  v.  Haskell,  4  Desauss.  Bq.  851,  the  court 
set  aside  a  contract  made  by  an  agent  with  tbe 
^^r  apparent  of  an  idiot,  whose  estate  was  in  tbe 
hands  of  a  committee,  to  purchase  their  interest 
eta  fourth  of  its  ultimate  value  and  to  take  a  con- 
veyance thereof  when  the  estate  was  recovered, 
wuh  a  power  of  attorney  to  prosecute  the  decree 
^od  to  receive  to  his  own  use  theli  shares  of  the  es- 
tate to  he  accounted  for,  on  tbe  srround  of  gross 
inadequacy  of  price,  and  the  weak,  illlterate«  and 
iwoesBitous  condition  of  the  heirs. 
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Where  a  husband  assigned  his  bare  expectancy 
to  his  wife  without  consideration,  the  husband  be* 
ing  insolvent  and  unable  with  Justice  to  bis  credit 
ors  to  make  sueb  an  assiffnment,  tbe  transaction  be* 
Ing  nothlngr  but  a  settlement  upon  the  wife,  the 
same  was  declared  fraudulent  and  void  as  to  exist- 
ing creditors,  the  case  being  dlstlnfiruisbed  from  the 
prior  cases  of  Fitzgerald  v.  Vestal,  4  Sneed,  268,  and 
Steele  v.  Frieraon,  85  Tenn.  480,  upon  the  ground 
that  In  those  cases  the  assignment  was  made  upon 
valuable  consideration  and  in  irood  fSith.  Bead  v. 
Mosby,  87  Tenn.  750, 6  L.  B.  A.  122. 

In  Klnir  v.  Cummins,  00  Vt.  SCe,  an  assignment  of 
an  expectancy  in  a  sister's  estate  to  secure  a  sup- 
posed indebtedness  was  ordered  to  be  set  aside  upon 
tbe  ground  of  fraud  and  undue  influence, tbe  grant- 
or beingr  a  person  of  a  very  advanced  age  in  life, 
whose  mind  was  greatly  impaired  so  that  she  was 
not  able  to  underatand  what  debts  she  owed  and 
what  she  did  not  owe,  and  she  was  influenced  to 
make  the  assiimment  by  tbe  persuasions  of  her  son, 
under  the  belief  that  she  would  always  remain  with 
him,  which  was  a  consideration  in  her  mind  that 
obscured  all  others,  ber  desire  twing  to  be  with  her 
son  and  partake  of  **the  warm  drink"  which  he 
furnished. 

XIII.  DeeMxmB  under  ttate  sCotutss. 

In  many  of  the  states  of  the  Union  the  leirlala- 
ture  has  by  statute  provided  for  the  conveyance 
or  disposition  of  expectant  estates,  but  whether 
such  statutes  Include  expectant  estates  of  the  na- 
ture treated  of  herein  would  seem  to  be  a  doubtful 
question,  snd  there  would  appear  to  be  reason  in 
oonstruiuff  such  statutes  as  not  including  such  es- 
tates, the  expectation  of  an  estate  being  different 
from  an  expectant  estate  wherein  tbe  title  of  tbe 
party  is  clear  and  deflned.  the  right  to  possession 
only  being  postponed,  a  person  with  merely  au  ex- 
pectation of  an  estate  not  baviufrany  title  or  in- 
test  in  preswnti,  but  only  a  bare  possibility  of  1n- 
berlting  or  taking  such  estate  by  devise  upon  the 
death  of  his  ancestor. 

In  passlnff  upon  the  New  Fork  statute,  which 
provides  that  "expectant  estates  are  descendible, 
devisable,  and  alienable  In  the  same  manner  as  es- 
tates In  possession  (2  Rev.  8tat.  HOB,  6  85).  the  court. 
In  R€  Merido.  03  How.  Pr.  02, 88,  stated  that  the  ex- 
pectation of  an  estate  was  a  very  different  thing 
from  the  expectant  estate  mentioned  in  the  statute 
of  descents.  And  dicta  are  to  be  found  to  the  same 
effect  in  Jackson,  Varlck,  v.  Waldron,  18  Wend. 
178,  102;  Pelletreau  v.  Jackson,  Varick,  11  Wend. 
110, 120. 123:  Tooley  v.  Dlt)ble,  2  Hill,  841:  Lintner 
V.  Snvder,  15  Barb.  820,  886;  NicoU  v.  New  York  ft 
B.  B.CO.  12 N.  Y.  133. 

Under  9  2426  of  the  Civil  Code  of  Louisiana,  bow- 
ever,  tbe  right  of  an  heir  to  inherit  may  be  sold, 
and  such  a  rlirbt  Is  not  a  UtlRious  one  within  tbe 
meaning  of  art.  2620  of  the  Civil  Code.  Grayson  v. 
Sanford.  12  La.  Ann.  646. 

Zrv.  EnoliOi  aUthorilteB, 
a.  Expeetant  heirs. 

According  to  the  English  authorities  the  phrase 
**  expectant  heir**  is  not  used  in  Its  literal  mcMninff, 
but  as  including  everyone  who  has  either  a  vested 
remainder  or  a  contingent  remainder  In  a  family 
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Id  a  tract  of  land,  and  for  a  partition  of  tjbe 
same.  It  was  alleged  that  the  elder  John  Clen- 
deoing  and  Joanna,  bis  wife,  were  in  posses- 
Hion  of  a  tract  of  Indian  land,  which  is  the  land 
in  question,  and  thai  he  was  also  the  owner  of 
a  coQsiderai>le  personal  property  situate  thereon; 
that  be  died  in  1867,  and  left  Joanna  surviv- 
ing him,   who  agreed  with  the   children  of 


the  deceased  that  the  personal  property  wa» 
to  be  taken  by  the  widow  and  sola,  and  the 
proceeds  used  in  obtaining  a  title  from  the 
United  States  for  the  lana  in  question,  and 
that  it  should  then  belong  to  her,  and  at  her 
death  be  a  part  of  her  estate.  She  continued  to- 
live  upon  the  land  until  the  time  of  her  death, 
in  1867,  but  did  not  obtain  a  patent  therefor 


property.  Including  a  remainder  In  a  portion  as 
well  as  a  remainder  In  an  estate,  and  everyone  who 
has  tbe  hope  of  sucoeesion  to  the  property  of  an 
ancestor,  either  by  reason  of  bis  belngr  the  heir  ap- 
parent or  presumptive,  or  by  reasop  merely  of  tbe 
expectation  in  a  devise  or  bequest  on  account  of 
the  supposed  or  presumed  affection  of  his  ancestor 
or  relative.  Beynon  v.  Cook,  L.  R.  10  Ch.  880,  881, 
8S  L.  T.  N.  8.  853, 28  Week.  Rep.  681,  Aillrminff  88 
Week.  Rep.  iia 

And  they  are  all  wlihin  the  meaning  of  the  doc- 
trine which  entitles  expectant  heirs  to  be  relieved 
against  their  unoonsciooable  bargains.  Earl  Ayles- 
ford  V.  Morris,  L.  R.  8  Ch.  484, 497, 43  L.  J.  Ch.  648, 28 
L.  T.  N.  8.  641,  21  Week.  Bep.  424. 

So,  the  sale  of  a  reversionary  interest  was  there 
considered  in  a  court  of  equity  as  the  case  of  an 
expectant  heir.  Gowland  v.  De  Faria,  17  Yes.  Jr. 
20. 

Equity  does  not,  in  relieving  an  heir  against 
fraud,  consider  whether  the  estate  in  expectancy 
comes  to  him  as  heir  to  his  father,  or  by  descent,  or 
from  any  other  relation,  but  tbe  rule  which  directs 
is  the  necessity  that  young  heirs  are  in  for  the  most 
part,  which  naturally  lasrs  them  open  to  imposi- 
tions. Freeman  v.  Bishop,  2  AtlE.  80,  Barnard.  Ch. 
16. 

So  far,  however,  as  the  present  note  is  concerned, 
only  those  oases  which  relate  to  an  estate  of  ex- 
pectancy will  be  dealt  with.  It  will  not  therefore 
in<'lude  any  estates  except  such  as  the  heir  appa- 
rent or  presumptive  or  the  expectant  devisee  has 
in  and  by  virtue  of  his  pronpectlve  right  to  inherit 
or  take  such  estate  by  descent  or  devise  should  his 
ancestor  die  intestate,  or  devise  the  same  to  him  by 
will,  although  the  English  courts,  as  above  shown, 
treat  all  estates  not  absolutely  vested  in  poasesslon, 
whether  they  be  vested  or  contingent  remainders, 
or  reversions,  or  executory  devises,  as  expectant 
ssiatcs. 

h,  iHile  at  common  law. 

The  expectancy  of  an  heir,  either  presumptive 
or  apparent,  is  not  an  interest  or  possibility  cap- 
able of  being  made  the  subject  of  contract.  Carle- 
ton  V.  Leigh  ton,  8  Meriv.  667. 

A  poasibibty  cannot  be  assigned  but  may  be  re- 
leased.   Thomas  v.  Freeman,  2  Vern.  563. 

Tbe  theory  upon  which  the  courts  act  with  regard 
to  expectant  heirs  is  that  the  man  is  not  in  posses- 
sion, tbe  whole  doctrine  arising  at  a  time  when  re- 
versionary interest  societies  did  not  exist.  Ben- 
nett V.  Bennett,  48  L.  T.  N.  8. 246,  note,  in  which 
case  the  court  refused  relief  upon  tbe  ground  that 
the  case  was  distinguishable  from  that  of  an  ex- 
pectant heir,  the  party  being  In  possession. 

a  BuU  in  equity. 

In  Warmstrey  v.  Tanlleld,  1  Rep.  in  Ch.  29,  it  was 
held  that  a  grant  of  a  future  possibility,  although 
not  good  Id  law,  might  be  assigned  in  equity. 

So,  a  possibility  as  that  of  an  heir  apparent  may 
be  assigned  upon  a  valuable  consideration.  Whit- 
field V.  Fausset,  1  Yes.  8r.  887, 891. 

An  agreement  of  which  the  subject  is  an  expect- 
ancy contingent  upon  the  will  of  a  living  person, 
is  not  illegal  but  will  be  enforced  in  equity.  Lyde 
V.  Mynn,  1  MyL  ft  K.  688, 4  Sim.  506. 

An  heir  apparent  cannot  have  a  writ  de  ventre 
fnspteidfufo,  but  he  may  contract  upon  his  own  ex- 

«8  L.  K  A. 


pectations,  and  may  perpetuate  testimony  wtth 
reference  to  the  interest  so  created.  Lord  Dursley 
V.  Fitzhardinge,  6  Yes.  Jr.  269. 

In  Osmond  v.  Fitzroy,8  P.  Wms.  181,  it  was  stated 
that  heirs,  even  when  of  age,  were  under  the  care 
of  a  court  of  equity,  and  then  require  such  care  the 
most,  the  law  taking  care  of  them  until  that  time. 

The  courts  have  always  extended  thel^  relief  in 
such  cases  for  the  safety  of  the  public,  to  prevent 
people  gaming  to  the  prejudice  of  improvident 
persons,  and  the  ruin  of  families.  Bamardistoa 
V.  Lingood,  2  Atk.  138. 

Upon  the  ground  of  public  policy  it  is  rlg^t  that 
a  needy  improvident  youth,  desiring  to  raise  money 
upon  his  expectancy  for  the  purpose  of  discharg- 
ing debts  contracted  in  his  nonage,  or  f umiahing^ 
him  with  the  means  of  indulging  in  luxury  and 
extravagance,  ought  to  be  protected  against  the 
sordid  and  corrupt  practices  of  persons  who  seek  to- 
make  a  profit  out  of  such  a  man*s  inexperience. 
Judd  V.  Green,  45  L.  J.  Ch.  N.  8. 106. 38  L.  T.  N.  &  504. 

The  principle  that  dealings  with  expectant  heirs- 
should  be  protected  upon  the  ground  of  publio 
policy  must  always  be  applied  with  great  caution, 
and  it  has  never  been  held  that  an  expectant  heir 
was  incompetent  to  deal  with  his  interests  for  sub- 
stantial purposes,  or  that  the  persons  dealing  with, 
him  could  have  their  transactions  impeached  un- 
less there  was  something  so  morally  wrong  as  to 
make  it  necessary  to  discountenance  their  dealinga 
on  the  ground  of  public  policy.   Ibid. 

Agreements  between  strangers  and  expectant 
heirs  dealing  with  their  estates  in  expectancy  must 
depend  ;ipon  their  own  particular  circumsranoea. 
Earl  Chesterfield  t.  Janssen,  1  Atk.  847,  2  Yes.  8r» 
12MWils.286. 

The  agreement  must  depend  upon  tbe  circum- 
stances at  the  time,  and  cannot  be  made  better  or 
worse  by  subsequent  facts.  Morris  v.  Burroughs, 
1  Atk.  899. 

The  court  in  all  such  cases  is  guided  by  the  taking- 
advantage  of  an  heir's  being  distressed,  and  such 
is  the  principal  ground  of  the  decrees  in  equity* 
Bamardiston  v.  Lingood,  2  Atk.  183. 

Equity  will  not  look  minutely  into  the  circum- 
stances of  the  transaction  Impeached  on  the  ground 
of  public  policy.    Roche  v.  O'Brien,  1  BaU  ft  B.  880. 

In  all  cases  of  dealings  with  expectant  heiia,  the 
court  looks  to  the  reasonableness  of  the  transac- 
tion. Beynon  v.  Cook,  L.  R.  10  Ch.  889,  note,  88  L. 
T.  N.  8. 853, 28  Week.  Bep.  68L 

Such  deeds  will  be  set  aside  on  ascertaining  their 
nature,  and  the  circumstances  under  which,  and 
the  confidential  relation  occupied  by  the  person  by 
whom,  they  were  obtained,  especially  where  there 
has  been  no  confirmation  of  the  act,  and  also 
where  the  other  parties  have  been,  throughout  th& 
transaction,  under  the  same  influence,  control,  and 
iirnorance  of  their  rights.  Purcell  v.  M'Nanuira,  14 
Yes.  Jr.  91. 

The  application  of  ttie  rule  Is  not  prevented  by 
tbe  fact  that  the  transaction  was  a  charge  and  not 
a  sale,  nor  by  the  fact  that  the  expectant  beir  waa 
a  person  of  mature  age,  nor  by  the  fact  that  he  per- 
fectly understood  the  nature  and  extent  of  the 
transaction;  nor  is  it  for  the  heir  to  show  that  h*^ 
was  in  pecuniary  distress  at  the  time.  Bromley  ▼• 
Smith,  36  Beav.  644, 29  L.  J.  Ch.  18, 5  Jur.  N.  8.  833. 

A  post-obit  security,  although  not  on  reasonable 
terms,  may  yet  be  valid  although  on  grounds  of 
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until  1877.  It  Is  averred  that  on  May  5,  1876, 
Jobn  ClendeniDg,  for  a  valuable  coosideratioo 
paid  by  Angustus  Wy  att,  soldliis  entire  interest 
in  his  mother's  estate  to  Aus:u8tu8  Wyati,  by  a 
written  contract  of  that  date,  in  which  his 
wife,  Kate  Clendening,  joined.  A  copy  of  the 
alleged  contract  is  aa  follows: 


Know  all  men  by  these  prefsents,  that  John 
Clendening  and  ^ate.  his  wife,  of  the  county 
of  Bourbon,  state  of  Kansas,  for  and  in  consid- 
eration of  the  sum  of  two  thousand,  five  hun- 
dred dollars  ($2,500)  to  them  in  band  paid  bj 
Augustus  Wyatt.  of  the  county  and  stale  afore- 
said, do  release,  remise,  and  forever  quitclaim 


publio  policy  It  is  to  be  strlotly  examined.  Curlinir 
V.  Marquis  Townshend.  19  Yes.  Jr.  628. 

The  oourt  in  dealing  with  post-obit  secnzlties 
treats  the  expectant  heir  as  Incompetent,  and  the 
whole  matter  must  be  unraveled  to  ascertain  what 
Is  the  equity  between  the  heir  and  the  grantee  as 
to  tbe  security.  Tottenham  v.  Green,  82  L.  J.  Cb. 
N.  B.  an.  1  N.  B.  408. 

Oontraots  of  a  poet-obit  nature  In  general  are  by 
no  means  to  be  encouraged,  are  of  a  dangerous 
tendency,  a  public  misobief  and  not  to  be  coun- 
tenanced in  a  oourt  of  equity.  Earl  Chesterfield  v, 
Janssen,  1  Atk.  847, 1  Wils.  288, 2  Ves.  8r.  126. 

The  privilege  of  an  expectant  heir  dealing  sub- 
stantially for  his  expectancy  is  not  affected  by  tbe 
addition  of  a  present  poesession  or  security.  Davis 
V.  Duke  of  MarlboroQffh,  2  Swanst.  180. 

In  Davis  v.  Duke  of  Marlborough,  2  Swanst.  180, 
it  was  held  that,  in  the  privilege  of  an  expectant 
heir,  age  was  not  material* 

Unreasonable  bariralns  made  with  an  heir  in  his 
latber^s  lifetime  will  he  relieved  against*  Cole  v. 
Gibbons,  8  P.  Wms.  20O. 

The  court  need  not  determine  whether  a  person 
adTancing  money  to  an  heir  or  expectant  should 
have  an  extraordinary  premium  for  an  extraordi- 
nary risk,  because  it  might  be  made  an  ill  use  of, 
cot  of  court.    Earl  Chesterileld  v.  Jansaen,  tuprcL 

In  liord  Courteney  ▼.  Oodschall,  8  Yes.  Jr.  473.  it 
was  held  that  dealmgs  between  tradesmen  and 
customers  might  be  made  the  subject  of  account 
In  equity,  especfaily  in  tbe  case  of  securities  ob- 
tained from  a  young  extravagant  heir  on  misrep- 
resentations. 

In  Smith  V.  Baker,  1  Younge  ft  a  Ch.  Css.  228.  the 
son  believing  that  he  had  the  fee  simple  subject  to 
the  life  estate  of  his  mother,  conveyed  his  estate 
with  covenants  for  title  and  further  assurances, 
the  facta  being  that  the  mother  bad  the  fee  simple, 
whicb  upon  her  death  descended  to  him  as  her  heir 
at  law.  It  was  held  that  although  no  esute  passed 
by  the  conveyance,  yet  the  same  was,  in  the  at>- 
senoe  of  fraud,  enforceable  in  equity  as  a  contract. 

An  acoount  settled  and  signed  by  an  expectant 
heir  for  the  purpose  of  a  post-obit  security  is  not 
conclusive  as  between  him  and  the  person  dealing 
with  him,  but  tbe  right  of  sooh  heir  to  reopen  the 
accounts  does  not  extend  to  transactions  not  of  a 
post-obit  character  f  ormrag  items  in  the  aooounu 
Tbttenbam  v.  Green,  82  L.  J.  Gh.  N.  &  201, 1  N.  B- 
408, 

a.  The  doctrine  of  estoppeL 

It  Is  a  genera]  rule  that  before  the  contingency 
happens  tbe  estate  cannot  nass  or  be  transferred  at 
law  exoept  by  way  of  estoppel  by  way  of  fine  and 
recovery.  Doe,  Brune,  v.  Martyn.  8  Barn,  ft  C.  407. 

In  Gtoodtitie  v.  Morse,  8  T.  B.  866,  it  was  held  that 
if  tbe  heir  apparent  of  a  copyhold  in  fee  sur- 
rendered in  the  lifetime  of  his  ancestor  and  sur- 
vived him,  the  heir  of  such  surrenderor  is  not  es 
topped  by  that  surrender  of  his  ancestor  from 
claiming  agamst  the  surrenderee,  but  the  court 
questioned  whether,  in  tbe  case  of  a  freehold  es- 
tate, if  the  heir  had  made  feoffment  under  such 
circumstances,  the  heir  would  not  be  estopped. 

Id  Helps  v.  Uerpford,  2  Bam.  ft  Aid.  242.  a  bus 
band  and  wife  granted  an  estate  in  which  the 
w1fe*s  father  was  seised  in  fee  simple  to  trustees, 
and  afterwards  In  the  lifetime  of  the  father  levied 
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a  fine  thereon  to  the  uses  of  the  settlement.  Upon 
the  death  of  the  father  leaving  the  wife  one  of  his 
coheiresses.  It  was  held  that  her  moiety  of  the  es- 
tate became  subject  to  the  uses  of  the  settlement, 
by  reason  of  the  fine,  as  an  estoppel  against  tba 
husband  and  wife  and  all  claiming  under  tbenu 

e.  GoTisent  of  ancestor, 

A  sale  by  an  expectant  heir  of  his  expected  suc- 
cession, made  without  the  concurrence  of  the  per- 
son from  whom  it  is  to  descend,  is  by  the  law  of 
Jersey  not  nepessarily  contra  ttonea  mores.  Nor,  in 
the  absence  of  fraud  or  inadequacy  of  considera^ 
tiOD,  is  it  void  ah  initio^  but  voidable  within  a  year 
and  a  day  from  the  day  of  the  opening  of  the  suc- 
cession. Godf ray  v.  Godf  ray,  12  Jur.  N.  8. 807, 88 
L.  J.  P.  C.  80,  U  Week.  Bep.  622. 

f.  The  QuettUon  of  tuvfy. 

The  doctrines  of  equity  as  to  tbe  relief  of  ex- 
pectant heixs  from  unconscionable  bargains  has 
not  been  aifected  by  the  repeal  of  the  usury  laws, 
or  by  the  alteration  of  the  law  as  to  sales  of  rever- 
sionary interests.  Barl  Aylesford  v.  Morris,  L. 
B.  8  Ch.  484.  42  L.  J.  Ch.  6M,  21  Week.  Bep.  424,  28 
L.  T.  N.  S.  MU  Affirming  42  L^  J.  Ch.  146. 21  Week. 
Bep.  188, 27  L.  T.  N.  8. 768;  Croft  v.  Qraham,  8  Jur. 
N.  B.  1038,  Affirmed.  0  L.  T.  N.  S.  580, 2  De  G.  J.  ft  8. 
186;  Miller  y.  Cook.  40  L.  J.  Ch.  11.  L.  &  10  Eq.  841, 
18  Week.  Bep.  1061. 22  L.  T.  N.  a  740. 

And  this  is  so  although  by  tbe  English  statute,  17 
ft  18  Vict.  chap.  OC,  tbe  usury  laws  were  repealed, 
and  by  tbe  statute  81  ft  82  Vict.  chap.  4,  dealings 
with  reversioner's  interests  can  only  be  set  aside 
for  inadequacy  of  consideration,  yet  equity  stlU 
has  Jurisdiction  to  protect  the  unwary  from  un- 
conscionable bargains.  Tyler  y.  rates,  40  L.  J.  Ch. 
768,L.B.6Ch.865.25  L.  T.  N.  8.  284, 10  Week.  Bep. 
000,  Afllrming  L.  B.  U  Eq.286, 10  Week.  Bep.  118, 
28  L.  T.  N.  8. 447. 

And  the  jurisdiction  of  the  oourt  of  chancery  to 
give  double  protection  in  such  cases  to  expectant 
heirs  or  persons  under  pressure  Is  not  affected. 
0*Borke  v.  Bolingbroke,  L.  B.  2  App.  Gas.  814, 28 
Bep.  280. 

So,  the  oourt  of  chancery  in  England  still  gives 
adequate  protection  to  expectant  heirs  or  peraons 
under  pressure  in  oases  of  sales  at  an  inadequate 
price.  Ibid.;  Croft  v.  Graham,  2  De  G.  J.  ft  8. 166, 0 
L.  T.  N.  8. 680. 

8ucb  repeal  does  not  make  a  hard  bargain  with 
an  expectant  heir  reasonable.  Beynon  v.  Cook,  L. 
B.  10  Cb.  880,  note,  82  L.  T.  N.  8. 868, 28  Week.  Bep. 
68L 

Neither  has  it  altered  tbe  ontis,  imposed  upon  all 
who  deal  with  expectant  belra  and  reversioners,  of 
proving  that  their  dealings  have  been  fair  and  rea- 
sonable, and  of  thus  rebutting  the  presumption  of 
fraud  which  may  arise  from  the  nature  of  a  bar- 
grain  and  the  circumstances  and  conditions  of  the 
cootractmg  parties.  Earl  Aylesford  y.  Morris,  28 
L.  T.  N.  8.  641,  L.  B.  8  Ch.  484,  42  L:  J.  Ch.  646.  21 
Week.  Rep.  424;  0*Borke  v.  Bolingbroke,  and  Tyler 
V.  Yates,  supra. 

g.  Inadeqpiacy  of  consUieratUm. 
The  general  rule  is  that  mere  inadequacy  of  price 
is  not  sufficient  ground  of  lelit^f  in  equity  if  unac- 
companied by  fraud  or  misrepresentations.  Mur- 
ray V.  Palmer,  2  8ch.  ft  Lef.  4S0;  Nichols  v.  Gould, 
2  Ves.  8r.  422. 
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uDto  tbe  paiii  Augustus  W?aU,  bis  hein  and 
«MiXD8,  all  that  parcel  of  land  situate  in  the 
county  of  Bourbon  and  slate  of  Kansas,  and 
described  as  follows,  to  wit,  the  soathwest 
quarter  of  section  thirty  five  (85)  of  township 
twenty  three  (23)  of  ranee  twenty  five  (26)  east, 
•containing  one  hundrea  and  sixty  (160)  acres. 


also,  the  said  John  Clendenfni^  and  Kate,  bis 
wife,  do  hereby  (in  consideration  as  above)  re- 
lease, remise,  and  forever  quitclaim,  to  his  au- 
di vided  portion  that  he  mav  be  entitled  to  of 
his  mother's  estate,  to  the  said  Augustus  Wyatt, 
bis  heirs  and  assigns.  It  witness  whereof,  tlie 
said  John  Clendening  and  Kate  bis  wife,  have 


Mere  inadequacy  of  prioe.  unless  ^ross,  is  not  suf- 
ficient ground  to  set  aside  tbe  sale.  Vemer  v. 
Winstanley,  2  Sch.  ft  Lef.  \M;  MacGbee  v.  Morgran, 
Id.  80S,  note. 

Yet  inadequacy  of  consideration  is  of  great 
weinrbt  when  coupled  witti  clrcumstanoeB  of  op- 
pression. Cockell  V.  Taylor,  15  Beav.  106, 21  L.  J. 
Ch.N.S.5i5. 

It  does  not  depend  upon  a  person  elvluflr  pretium 
affeetionia  from  any  peculiar  motive  beyond  what 
«ny  other  man  would  (rive,— tbe  reasonable  price. 
Coles  v.  Trecothick,  9  Yes.  Jr.  246. 

Tbe  rule  that  the  fair  price  is  to  be  ffiven  is  a  suf- 
ficient protection  to  heirs  and  reversioners,  but  the 
rule  of  fair  value  would  not  be  any  protection,  as 
In  that  case  they  could  not  deal  with  their  expect- 
ancies or  sell  tbelr  interests  at  all.  Barl  Aldbor- 
ou«rb  V.  Tyre,  7  Clark  &  F.  488,  West,  221. 

The  case  of  an  expectant  heir  forms  an  eacep- 
tion  to  the  fireneral  rule  that  for  toere  inadequacy 
•of  value  a  contract  will  not  be  set  aside.  Ck>wland 
V.  ne  Farla,  17  Vee.  Jr.  20. 

Mere  iuadeqiiacy  of  prioe  will  entitle  an  expect- 
ant heir  to  upply  to  a  court  of  equity  to  set  the 
transaction  aside  on  terms.  CRorke  v.  Bollng- 
broke,  L.  B.  2  App.  Cas.  814,  28  Week.  Rep.  280. 

Yet  when  such  sales  are  set  aside  for  mere  inade- 
quacy of  consideration  it  is  only  upon  repayment 
of  tbe  consideration  with  interest  at  the  leval  rate. 
St.  Albyn  v.  Harding,  87  Beav.  11. 

Tbe  general  result  of  the  decisions  with  respect 
to  the  dealing  of  expectant  belrs  with  retrard  to  tbe 
eale  of  their  expectancies  is  that  such  heirs  are  en- 
titled to  have  the  contract  rescinded  upon  tbe 
erround  of  mere  Inadequacy  of  price  upon  terms 
of  redemption,  and  tbe  followiofr  cases  would  seem 
to  uphold  this  doctrine:  Nott  v.  Hill,  1  Vem,  187, 
Cas.  in  Cb.  pt.  2,  p.  120;  Bamy  v.  Beak,  Cas.  in  Oh. 
pt.  2,  p.  136;  Batty  v.  Lloyd,  1  Vem.  141;  Wiseman  v. 
Reake,  2  Vem.  121,  Freem.  Cb.  Ill;  Barney  v.  Ty- 
eon,  2  VenU  a'iO;  Bemey  v.  I^itt,  2  Vera.  14.  2  Rep. 
in  Cb.  806,  1  P.  Wms.  812;  Twisleton  v.  Griffith,  1  P. 
Wms.  810;  Dews  v.  Brandt,  Sel.  Ca&  In  Cb.  7;  Cole  v. 
Cibbons.  8  P.  Wms.  800;  Curwyn  v.  Milner,  8  P. 
Wms.  283,  note:  Barnardiatoo  v.  Linffood,  2  Atk.  183: 
Earl  Chesterfleid  v.  Janssen,  8  Ves.  Br.  125, 1  Atk. 
801. 1  Wils.  286;  Bau^h  v.  Price,  1  Wils.  820;  Qould 
V.  Okeden,  4  Bro.  P.  C,  108;  Owynne  v.  Beaton,  1 
Bro.  Cb.  1;  Peacock  v.  Evans,  16  Ves.  Jr.  612;  Gow- 
land  V.  0e  Farla,  17  Ves.  Jr.  20;  Roche  v.  O^Brien,  1 
Ball  A;  B.  830;  Darley  v  Singleton,  Wigbtw.  26; 
Bowes  V.  Heaps,  8  Ves.  A  B.  117:  Varnee*s  Case, 
I  Freem.  Cb.  63;  Brooke  v.  Gaily,  2  Atk.  84;  Freeman 
v.  Bishop,  Id.  88,  Barnard.  Cb.  15:  Evans  v.  Ches- 
«(hire.  Belt.  Supp.  800;  Coles  v.  Trecothick,  8  Ves.  Jr. 
S'Ji,  246;  Barl  Portmore  v.  Taylor,  4  Sim.  182, 0  L.  J. 
Ch.  203, 

Relief  will  be  granted  in  equity  upon  the  ground 
of  inadequacy  of  coLsideration,  wbere  such  con- 
sideration is  so  extreme  as  to  satisfy  the  court  that 
there  must  have  been  Imposition  or  oppression. 
Ooderhill  v.  Horwood.  10  Ves.  Jr.  200. 

There  may  be  cases  of  inadequacy  of  considera- 
tion so  enormously  great  as  to  form  a  ground  for 
canceling  the  contract.  Stllwell  v.  Wilklns,  Jaa 
282. 

Yet,  unless  tbe  inadequacy  of  price  is  such  as 
shocks  tbe  conscience  and  amounts  in  itself  to 
conclusive  and  decisive  evidence  in  tbe  transac- 
tion. It  is  not  itself  a  sufficient  ground  for  refus- 
ing a  specific  performance.    Coles  v.  Trecothick,  0 
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Ves.  Jr.  246;  Ryle  v.  Brown,  18  Price,  758,  ir*CleL  ft 
Y.  610. 

Relief  will  be  granted  against  a  very  adveuta- 
geous  purchase  made  from  sucb  a  person  wttboat 
fraud,  though  mere  inadequacy  of  price.  unJeas 
from  its  grossnessit  is  of  itself  evidence  of  fraud,  la. 
as  between  the  parties  standing  precisely  equal,  of 
no  account.    Peacock  v.  Evans,  supra. 

When  there  is  distress  on  the  one  side  and  money 
on  tbe  other,  and  a  wish  of  tbe  party  on  tbe  ooeaide 
to  press  that  distress  into  a  submission  to  his  own 
termSfinadequacy  of  price  warrants  a  court  to  Infer 
from  this  that  some  sort  of  fraud  was  used  to  draw 
tbe  other  party  in  to  the  bargain,  and  it  may  be  eocb 
an  ingredient  of  fraud  as  to  make  the  coort  pre- 
sume more  than  is  actually  proved,  and  equity 
may  rightly  make  such  an  inference  wbero  the  ln« 
adequacy  is  so  gross  as  to  make  it  Impoesilile  tbat 
the  bargain  could  have  been  fairly  made.  Grif- 
fith V.  Spratley,  1  Cox,  Cb.  880. 

Mere  inadequacy  of  price  where  It  eannot  be 
used  as  evidence  of  fraud  Is  not  of  itself  sufficient 
to  prevent  tbe  court  from  administering  its  usual 
equity,  for  if  it  were  it  would  be  diflloult  to  say 
tbat  when  the  better  offer  is  made  it  shall  not  be  a 
reason  why  a  former  agreement  should  not  be  ex- 
ecuted.   Collier  V.  Brown,  2  Cox,  Cb.  428.  43& 

Tbe  court  looks  with  suspicion  at  tbe  evidence  of 
value  derived  from  tbe  mere  opinion  given  by 
surveyors  unsupported  by  any  other  circumstances. 
Cockell  V.  Taylor,  16  Beav.  10^  21  U  J.  Cb.  N.  8. 
646. 

In  Haygartb  v.  Wearing,  L.  R.  12  Bq.  819,  4a 
L.  J.  Cb.  677, 24  L.  T.  N.  8. 88S.  20  Week.  Rep.  Lt  tbe 
plaintiff,  a  single  woman,  was  informed  by  her 
brotber*s  agent  tbat  on  bis  death  she  would  suooeed 
to  a  small  estate  of  wblcb  she  knew  nothing,  and 
on  tbe  ageut*8  representations  as  to  its  value,  wbiob 
were  inaccurate,  and  without  legal  advice,  she  con- 
veyed tbe  same  for  an  inadequate  sum  to  the 
agent*8  daughter.  l!be  court  set  aside  the  deed 
with  costs,  holding  tbat  there  was  no  sucb  re- 
lation between  tbe  parties  as  to  incapadtate  the 
agent  from  purchasing,  and  further  tbat  tbe 
agent*s  claim  for  advances  made  to  her  brother,  as 
to  which  he  took  oath  but  of  which  there  were  no 
corrabative  evidence,  must  be  disallowed. 

Wbere  a  family  estate  was  settled  on  one,  a  bach- 
elor, for  life,  with  remainder  to  bis  tasue  In  taU 
male,  with  remainder  to  his  nephew  in  tail  male, 
with  the  remainder  to  the  brothers  of  such  nephew 
sucessively  in  tall  male,  and  such  tenant  for  life 
purchased  the  interest  of  tbe  first-mentioned 
nephew  and  required  him  to  concur  in  disentailing 
tbe  estate  and  conveying  the  fee,  and  the  sale  was 
bona  fide  intended  to  be  for  a  fair  price,  the  object 
of  the  purchaser  appearing  to  be  to  prevent  tbe 
estate  being  sold  by  sucb  tenant  in  tail  out  of  tbe 
family,  the  devisees  of  the  tenant  for  life,— tbe  pur- 
chaser having  failed  to  prove  tbat  fair  value  was 
given,  the  sale  was  set  aside  without  costs.  Talbot 
V.  Stanif orth,  1  Johns.  &  H.  484, 81 L.  J.  Cb.  N.  8. 107, 
0  Week.  Rep.  627,7  Jur.N.S.  061,  6  L.  T.  N.  8.  471« 
10  Week.  Rep.  820. 

In  Day  v.  Newman,  2  Cox,  Cb.  77,  a  bDl  was 
broufrbt  to  compel  specific  performance  of  an 
agreement  for  tbe  sale  by  the  defendant,  wbo  was 
entitled  to  an  estate  expectant  upon  tbe  death  of 
an  uncle,  and  it  was  held  that,  the  agreement  being 
entered  into  for  tbe  purchase  at  a  price  Car  below 
its  value  but  without  any  olioumstances  of  fraud 
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jiMfeunto  let  their  bands  and  seals,  this  5Ui 

-daj  of  May,  A.  D.  1875.  ' 

John  CleDdening.    [Seal.l 
Eate  ClendeDing.    [Seal.] 

Answers  were  filed  bj  tbe  sereral  heirs,  the 
answer  of  John  Clendening  being  an  admission 


of  tbe  ezecntion  of  the  contract,  but  alleging 
that  it  was  InoperstiFe  as  a  conveyance  m  an 
after-acquired  title,  and,  further,  that  a  right 
of  action  thereon  was  long  since  barred  by 
the  statute  of  limitations.  Upon  the  trial  the 
court  sustained  the  contract,  and  adjudged  that 
Augustus  Wyatt  was  entitled  to  tbe  one-sev- 


orsorprise,  the  court  would  not  decree  speoillo  per- 
formanoe  of  thA  oontract,  neither,  on  the  other 
iiaod,  would  it  xcaoind  It. 

h.  The  quetAian  of  fraui. 

The  mere  abeenoe  of  fraud  does  not  nccotsarfly 
decide  the  validity  of  tbe  tranaactiOD.  Bowes 
y.  Heaps,  8  Yes.  ft  B.  117, 119;  Gwynne  v.  Heaton,  1 
Bro.Ch.1. 

To  set  aside  baisraios  at  law.  fraud  must  t>e 
proved;  but  equity  relieves  affaiost  presumptive 
fraud.  Earl  Gheaterfleid  v.  JanaBen,  1  Atk.  862, 2 
Yes.  St.  12S.  1  Wlls.  288. 

Were  there  is  no  evidence  of  moral  fraud  on  the 
part  of  the  purohaaera.  and  allegations  of  miscon- 
duct on  their  part  have  been  made  and  not  8ut>- 
«tantfated,  no  oosgb  will  be  given.  Fry  v.  Lane, 
UB.  lOCh.  Div.  812,  56  L.  J.Ch.  li.'S.  111,80  L.T.  N. 
S.  12. 87  Week.  Rep.  18ft. 

There  may  be  cases  where  the  court  will  interpose 
to  prevent  improvident  persons  from  ruining 
ibemselves,  even  though  no  express  fraud  appears. 
Earl  Chesterfield  v.  Janasen,  1  Atk.  8&7,  2  Yes.  8r. 
m,lWila.288. 

See  also  Mumy  v.  Palmer,  28ch.  ft  Lef.  480;  Moth 
V.  Atwood,  6  Yea.  Jr.  Sift;  and  other  cases,  tupro,  g. 

1.  The  Question  of  ratiHcation, 

A  snbeequent  deliberate  act  confirming  an  un- 
reasonable bargain  when  the  party  is  fully  in- 
formed on  everything  and  under  no  fraud  or  sur- 
prise, will  make  the  bargain  good.  Cole  v.  Oibbons, 
SP.Wms.280. 

An  Infant  on  coming  of  age  nuy  ratify  securities 
given  by  him  during  liis  minority  without  receiv- 
iDg  any  f  orther  consideration,  but  he  must  on  the 
■occasion  have  full  knowledge  and  complete  infor- 
mation respecting  the  transaction.  Kay  v.  Smith, 
21  Beav.  622. 

During  the  continuance  of  the  aame  situation  be- 
tween tbe  parties,  acquiescence  in  the  sale  of  such 
eipectancies  has  been  held  to  have  no  effect,  and 
Che  value  is  to  t>e  estimated  at  the  time  of  tbe  trans- 
action and  not  according  to  the  event.  Go  w land 
V.  De  Paiia,  17  Yes.  Jr.  20.  See  also  Purccll  v.  M*Na- 
niara,  U  Yea.  Jr.  91,  rapro,  c 

J.  Bwrden  of  proof. 

The  general  rule  is  that  where  a  person.deala  with 
an  expectant  heir  the  burden  of  proof  Ilea  upon 
auch  person  to  prove  the  fairness  of  the  transao- 
tiOD.  Bromley  v.  Smith,  26  Beav.  644, 28  L.  J.  Cb. 
18,  5  Jur.  N.  8. 838;  Bemal  v.  Marquis  Donegal,  8 
Dow,  P.  a  151, 1  Bllgh.  N.  a  604. 

The  burden  of  proof  that  such  a  transaction  was 
'Originally  a  fair  one  rests  upon  the  party  seeking 
to  compel  ir.  Hannah  v.  Hodgson,  6  L.  T.  N.  8. 42, 
a)  Beav.  19, 9  Week.  Rep.  720. 

And  the  rule  that  the  purchaser  must  prove  that 
'hegave  tbe  full  price  has  so  long  l)een  considered 
as  settled  that  it  can  be  altered  oniy  by  the  court 
of  appeal.   Hinclcsman  v.  Smith.  8  Russ.  Ch.  488. 

8o.  tbe  onus  probandi  in  such  cases  does  not,  as  In 
ordinary  eases,  rest  with  the  party  who  alleges 
fraud  or  unfalmeaa.  Addis  ▼.  Oampbell,  1  Beav. 
aa,8UJ.Ch.N.8.806. 

'^^  party  dealing  with  persons  entitled  in  ez- 
P^otancy  must  prove  that  the  bargain  was  upon  an 
adequate  consideration,  was  entered  into  carefully, 
deliberately,  and  with  a  knowledge  of  all  the  cir- 
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oumstances  connected  with  it  Clark  v.  Malpas.  81 
Beav.  80, 87;  Oowland  v.  De  Faria,  17  Yes  Jr.  20; 
Shelly  V.  Naah,  8  Madd.  288 ;  Bemal  v.  Marquis 
Donegal,  3  Dow,  P.  C.  151.  1  Bligh,  N.  R.  604;  Ryle  v. 
Brown.  18  Price,  766,  M'CleL  ft  7. 619. 

ir  a  person  hais  dealt  with  an  heir  apparent  for 
an  interest  of  whioh  he  is  not  in  present  poaeesaion, 
equity  holds,  with  reference  to  those  so  dealing 
with  such  heir,  that  it  does  not  rest  upon  the  latter 
to  show  that  the  bargain  waa  unreasonable  and  im- 
provident, but  upon  them  to  show  that  it  was  reas- 
onable. Davla  V.  Duke  Marlborough,  2  Swanat.  118, 
147. 

A  person  seeking  the  benefit  of  a  dealing  with  an 
heir  for  hla  ezpectanciee  must  show  that  he  gave 
the  fair  market  price  at  tbe  time  of  deaUng,  and 
not  the  value  according  to  the  calculations  of  ao> 
tuariea  on  the  tables.  Earl  Aid  borough  v.  Trye, 
7  Clarke  ft  F.  486,  West,  221:  Edwards  v.  Burt,  2  De 
O.  M.  ft  G.  66, 16  Bng.  L.  ft  Eq.  484. 

Such  fair  value  in  caaea  of  estimated  value 
would  in  general  be  the  market  value  of  the  interest 
purchased,  the  only  question  in  such  a  case  being 
whether  the  fair  value  was  in  fact  given.  Perfect 
V.  Lane,  8  Jur.  N.  id.  547,  81  L.  J.  Ch.  N.  S.  180,  10 
Week.  Rep.  197, 6  L.  T.  N.  S.  8, 80  Beav.  197, 2  De  G. 
P.  ft  J.  880. 

In  the  case  of  Earl  Aldborough  v.  Trye,  7  Clark  ft 
F.  486,  West,  221.  the  court  explained  tbe  doctrine 
laid  down  in  the  case  of  Ck>wland  v.  De  Faria,  17 
Yea.  Jr.  20,  respecting  the  doctrine  that  a  person 
aeeking  the  benefit  of  a  dealing  with  an  expectant 
b^r  must  show  that  he  gave  a  fair  price,  the  court 
stating  that  tbe  rule  that  a  fair  price  waa  to  be 
given  was  suiBcient  to  protect  heirs  expectant  or 
reversioners,  but  that  the  rule  of  full  value  would 
not  be  any  protection,  as  in  that  case  they  could  not 
deal  with  their  expectanciea  or  sell  their  Intereat  at 
alL 

So  the  rule  as  laid  down  in  the  case  of  Gowland  v. 
De  Faria,  as  explained  in  the  case  of  Heaben  v. 
Roeher,  1  M^QeL  ft  Y.  89,  and  Potts  v.  Curtis.  1 
Younge,  Excb.  648,  imposing  upon  .the  purchaaer 
of  any  expect&noy  tbe  burden  of  proving  that  he 
gave  the  proper  value,  does  not  import  that  the 
value  is  to  be  calculated  according  to  tbe  tables, 
but  that  it  must  t>e  the  fair  market  value  with  ref- 
erence to  the  drcumatances  of  the  case.  Barl  Ald- 
borough V.  Trye,  mpm. 

An  adequate  consideration  is  tbe  fair  market 
price  at  the  time  of  dealing,  and  not  the  value  ac- 
cording to  the  calculations  of  actuaries  on  tbe 
tables.   Ibid. 

Expectant  heirs  are  not  to  be  more  highly 
favored  than  other  persons  in  ordinary  money 
transactions,  but  in  dealing  with  them  person^  ad- 
vancing money  must  be  able  to  show  that  they 
gave  an  adequate  consideration  for  their  interests, 
and  what  is  a  fair  market  price  must  depend  upon 
the  relative  circumstances  attending  tbe  transac- 
tion at  tbe  time,  l^te  v.  Hodge,  18  Week.  Rep. 
172,llL.T.N.S.49a, 

The  circumstances  of  poverty  and  ignorance, 
and  absence  of  Independent  advice  throw  upon 
tbe  purchaser  when  the  transaction  Is  1mpeache<i 
tbe  oTHis  of  proving  that  the  purchase  was  fair. 
Just,  and  reasonable.  Fry  r.  Lane,  L.  R.  40  CI). 
Div.  812,  68  L.  J.  Ch.  N.  S.  lll,e0L.T.  N.ai2,37 
Week.  Rep.  136. 

Tbe  burden  la  not  displaced  by  ehowlng  tluit 
substantial  value  has  been  given.    Talbot  v.  Stuui- 
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enth  unHivirlcU  part  of  tlie  real  estate  Id  qaet- 
tioD^aud  that  Johu  Clendening  had  do  interest 
therein.  Of  this  ruling,  John  Clendening 
complains. 

Mr.  JoHn  H«  Crider  for  plaintiff  in  error. 
Mr,Wm  R.  Biddle  for  defendants  in  error: 
An  heir  can,  for  a  valuable  consideration, 
iu  honest  fair  dealing,  where  no  advantage  is 


taken,  and  where  the  parties  are  of  full  age,  as 
in  this  case,  sell  his'expectancy. 

Steele  v.  Friereon,  85  Tenn.  480;  Pom.  Eq. 
Jur.  §  1288.  Baylor  y.  Cam,  40  Pa.  87,  80  Am. 
Dec.  551;  TruUy,  Eastmart,  3  Met.  121,  87  Am. 
Dec.  126;  Curtia  v.  Curtis,  40  Me.  24,  63  Am. 
Dec.  651;  Story,  Eq.  Jur.  §§  1040-1440c;  Field 
V.  New  York,  6  N.  Y.  179,  57  Am.  Dec  435; 
Tiedeman,  Real  Prop.  §  800. 


forth,  81  L.  J.  Cb.  197,  1  Johns,  ft  H.  484,  9  Week. 
Kep.  827.  7  Jur.  N.  S.  981, 6  L.  T.  N.  S.  471. 

So.  the  RpplioatioD  of  the  rule  is  not  prevented 
by  the  fact  that  the  traosnctlon  was  a  charge 
and  not  a  sale,  nor  by  the  reason  that  the  expect- 
aut  heir  was  a  person  of  mature  age,  oor  by 
proof  tnat  he  perfectly  understood  the  nature 
aDd  extent  of  the  transaction;  nor  is  it  necessary 
for  the  heir  to  show  that  he  was  in  pecuniary 
distress  at  the  time.  Bromley  v.  Smith,  I0tf  Beav. 
644. 29  L.  J.  Ch.  18. 6  Jur.  N.  S.  838. 

k.  When  set  aside, 

Tn  Earl  Ardglasse  v.  Muschamp.  S  Rep.  In 
Ch.  260, 1  Vem.  237,  relief  was  granted  a«rainst  an 
ovorrcacbing  bargain  made  by  an  heir  expectant. 

So  in  Knott  v.  Graham.  2  Vern.  27.  a  purchase 
from  an  heir  at  an  undervalue  in  the  lifetime  of 
bis  father  was  set  aside. 

And  in  Bamardiston  v.  Linfrood.  2  Atk.  188. 
wbere  the  conveyance  was  declared  void,  there 
were  all  the  material  ingredients  to  set  aside  such 
a  conveyance  as  a  catching  bargain  against  an 
anccjitor^s  beir. 

In  Fox  V.  Wright,  6  Madd.  ft  Q.  Ill,  relief  was 
granted  against  post-obit  bonds  of  a  young  man 
put  up  at  sale  by  him  witbout  roserve. 

In  Peacock  v.  Bvana,  16  Ves.  Jr.  612.  protection 
was  granted  to  an  expectant  beir  dealing  for  his 
oxpcctancy.  approaching  nearly  to  an  incapacity 
to  contract. 

So.  in  Bemey  y.  Pitt.  2  Vern.  14, 2  Rep.  In  Ch.  806. 
an  unconscionable  bargain  gotten  from  an  heir 
in  the  lifetime  of  his  father  was  set  aside.  Nott 
V.  Johnson.  2  Vern.  27,  and  Lamplugb  v.  Smith,  Id. 
77.  to  the  same  effect, 

A  sale  by  an  heir  apparent  was  set  aside,  the 
consideration  being  inadequate,  advantage  hav- 
ing been  taken  of  the  yendor*8  embarrassment. 
Earl  Portmore  v.  Taylor.  3  Sim.  182, 9  L.  J.  Ch.  208. 

In  Nott  V.  Hill,  2  Can.  in  Oh.  pt.  2,  p.  120,  1 
Vern.  167.  a  bargain  made  with  an  expectant  heir, 
whereby  the  grantee  obtained  an  excessive  value 
of  real  estate  from  the  grantor  In  tbe  time  of  the 
latter^  necessity  was  set  aside.  In  that  case' the 
grantee  was  to  have  five  times  the  value  of  the  loan 
at  the  death  of  tbe  grandfather. 

So,  in  Curwln  t.  Mllner,  3  P.  Wma.  2B8,  note,  an 
beir  about  twenty-seven  years  of  age,  who  had 
a  commission  in  the  guards,  borrowed  an  amount 
on  condition  to  pay  double  if  be  survived  his 
father  and  fatber-in-iaw,  but  if  he  died  tiefore 
bis  father  or  father-in-law,  then  tbe  lender  was 
to  lose  tbe  amount  loaned.  Tbe  beir  survived  the 
father  and  father-in-law  and  was  relieved,  though 
after  he  had  paid  the  money,  it  being  for  fear  of  an 
execution. 

If  an  unconscionable  bargain  is  made  with  an 
infant  before  be  becomes  of  age.  and  a  note  of 
hand  is  taken  from  him  immediately  on  his  com- 
ing of  age,  the  court,  on  a  bill,  brought  even  by 
bis  executor,  will  order  it  to  be  canceled:  for 
attempting  thus  to  substantiate  such  a  bargain 
made  witb  an  infant  during  bis  mfancy  is  a  prin- 
cipal ingredient  with  a  court  to  relieve.  Brooke 
V.  Oally,  2  Atk.  84. 

Wbere  a  father  Intrusted  his  beir  apparent, 
then  an  Infant,  to  the  care  of  a  servant,  and  upon 
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the  beir*s  coming  of  age  the  servant  took  a  bond 
from  him  which  was  secreted  from  the  fatber, 
and  the  heir  had  not  tbe  means  to  pay  the  bond* 
it  was  held  that  equity  would  set  aside  the  same  a* 
obtained  by  fraud  and  breach  of  trust.  Osmond  t. 
FlUroy,  8  P.  Wms.  129. 

Equity  will  not  carry  unreasonable  bargains  inta 
execution,  and  therefore  in  a  case  where  one  agreed 
to  pay  a  large  sum  a  year  for  his  board  and  lodging* 
etc.,  the  agreement  was  set  aside  as  unreasonable* 
and  an  inquiry  was  directed  as  to  the  accommoda* 
tlons  which  the  assignor  bad  and  what  they  were 
reasonably  worth.  Stanhope  v.  Toppe,  1  Bro.  P. 
0. 157. 

An  account  settled  and  signed  by  an  expectant 
heir  for  the  purpose  of  a  post-obit  security  is  not 
conclusive  as  between  himself  and  the  person  deal- 
ing with  him,  but  the  right  of  such  beir  to  re- 
open tbe  account  does  not  extend  to  transact  ions 
not  of  a  post-obit  character  forming  items  in  the 
account.  Tottenham  y.  Oreen,  fti  L.  J.  Ch.  N.  8. 
201. 1  N.  R.  466. 

In  Barney  v.  Tyson,  2  Vent  809,  the  plaintiff  In 
his  father's  lifetime  prevailed  upon  defendant  tD 
let  him  have  goods  for  a  certain  amount,  and  gave 
talm  a  bond  for  double  tbe  amount  to  be  paid  If  be 
survived  his  father,  and  be,  having  survived  his 
father,  preferred  a  bill  against  tbe  defendant  to 
compel  him  to  take  his  principal  money  and  inter- 
est. It  was  held  the  plaintiff  was  entitled  to  the 
decree  sought. 

So,  in  £vans  v.  Lewelyn,  2  Bro.  Oh.  150,  1  Gox* 
Cb.  SoS,  a  conveyance  obtained  from  persons  unin- 
formed as  to  the  nature  of  their  estates  and  rights 
was  ordered  set  aside  though  there  was  no  actumi 
fraud  or  imposition.  In  that  case  the  party  seek- 
ing to  set  aside  tbe  deed  was  not  aware  of  tbe  na- 
ture of  an  estate  in  gavelkind  lands  wbicb  de- 
scended to  all  tbe  heln  equally  and  not  merely  to 
the  eldest  son. 

In  Harvey  ▼.  Mount,  8  Bear.  489, 14  L.  J.  Cb.  N. 
8.  283,  9  Jur.  741.  a  voluntary  settlement  was  ex- 
ecuted by  a  younger  sister  of  tbe  wbole  of  ber 
present  and  future  property  in  favor  of  her  elder 
sister,  and  such  settlement  was  ordered  to  be  net 
aside,  upon  the  ground  that  tbe  elder  sister  hail 
great  ascendency  and  Influence  over  the  younger 
one,  tbe  drcumstanoes  attending  the  transaction 
being  open  to  suspicion  and  the  settlement  a  very 
improvident  one,  the  settlor  not  having  the  benefit 
of  any  independent  advice. 

The  principle  on  which  a  court  of  equity  has 
granted  relief  from  an  unconscionable  bargain 
entered  into  with  an  expectant  heir  or  rerersioner 
for  tbe  loan  of  money  applies  also  to  the  case  of 
money  being  loaned  on  unconscionable  terms  not 
fully  understood  by  the  borrower,  and  known  not 
to  be  fully  understcxMl  by  him.  by  the  lender  to  a 
young  man.  being  a  minor  at  the  time  of  the  first 
transaction,  the  son  of  a  father  poesesslng  large 
property,  who  has  no  property  of  bis  own  and  no 
expectation  of  any,  except  such  general  expecta- 
tions as  are  founded  on  his  father *s  position  in  life, 
the  money  being  loaned  witbout  any  thought  of  re- 
payment by  the  borrower  but  on  the  credit  of  such 
general  exi>ectations  and  in  tbe  hope  of  extort- 
ing payment  from  tbe  father  to  avoid  the  ex- 
posure aiteodaut   on    his   son^  being    made   a 
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JoliBstoii,  J.»  deliTered  the  opinion  of  the 
conrt: 

The  qneations  in  this  case  are  whether  an 
expectancy  of  an  heir  to  his  ancestor's  estate 
Tiiny  be  assigned,  and,  if  so,  whether  the 
rn I. tract  above  set  forth  is  effectual  for  that 
I'urpose.  It  is  the  general  rule  that  an  assign- 
1  ifni  at  law  will  not  be  sustained  unless  the 
^:U  jeci-matter  has  an  actual  or  potential  exist- 


ence when  the  assignment  la  made;  bat  tt 
appears  to  be  well  settled  that  an  expectancy 
of  an  heir  in  an  ancestor's  estate  may  become 
the  subject  of  comract,  and  may  be  assigned  in 
equity.  Courts  of  equity  will  uphold  such  an 
agreement  of  an  heir  apparent,  where  it  la 
fairly  made,  and  for  an  adequate  consideration. 
If  no  unjust  advantage  is  taken  of  the  indis- 
cretion or  necessities  of  the  heir,  and  if  the 


lanlcrupt.  Mevlll  ▼.  Soelllog',  L.  R.  15  Ch.  DIt. 
r:.'X  43  L.  J.  Ch.  777, 48  L. T.  N.  &  244, 29  Week.  Ete|>. 
r.'i.  To  the  same  effect,  Beonett  t.  Bennett,  48  L. 
•J .  N.  S.  248,  note. 

In  Freme  v.  Brade,  2  DeG.  ft  J.  682,  27  L.  J.  Ch. 
4-7.  4  Jur.  N.  8. 748.  a  son  unable  to  |>ay  the  pre- 
miums on  bis  life  policies,  srave  a  poet-obit  bond  for 
»  certain  amount  payable  it  he  survived  his  father, 
»itd  If  the  lender  kept  up  the  policies.  In  lixlnfir 
the  amount  of  the  loan  regard  was  had  not  only  to 
iheamount  of  premiums  required  to  keep  up  the 
voiicies  on  foot,  but  also  to  the  amount  of  pre- 
miums to  be  paid  for  keepinir  the  son*8  life  Insured 
m  a  sum  equal  to  the  amount  of  the  loan  to  be  paid 
in  the  event  of  bis  dying  in  his  fatber^s  lifetime, 
such  transaction  being  known  to  the  son,  who 
knew  also  that  the  lender  intended  to  effect  such 
latter  insurance,  although  there  was  no  afrreement 
tbar  the  lender  should  do  so.  Such  insurance  was 
effected  and  the  son  died  in  the  father^s  lifetime 
appom  tiUK  the  lender  one  of  his  executors.  It  was 
held,  no  contract  to  insure  being  proved,  that  the 
lender,  and  not  the  estate  of  the  son.  was  entitled 
to  the  benefit  of  the  insurance  so  effected  by  the 
lender;  and  further,  that  if  the  transaction  as  to 
the  post-obit  bond  was  a  fraud  upon  the  son,  then 
the  lender  bad  no  insurable  interest  in  the  son*8 
life,  and  theref on- that  the  Insurance  company  was 
not  liable  on  the  policy,  and  the  sum  insured  could 
not  be  paid  by  the  company  or  be  claimed  by  the 
flon^  estate. 

Where  a  man  of  intemperate  habits,  thirty  years 
of  age.  in  order  to  pay  tradesmen's  bills  and  other 
debts  bound  himself  in  a  heavy  penalty  to  pay 
double  in  case  he  survived  a  person  aged  seventy- 
eight,  whcm  he  survived  two  years,  and  at  the  time 
of  her  death  a  new  bond  was  given  in  the  same 
penalty  for  the  pasrment  of  a  larger  sum  and  inter- 
est, and  a  warrant  of  attorney  to  enter  up  Judg- 
ment was  given,  payments  t)eing  made  in  five 
months  from  the  death  of  the  party,  and  before  his 
death  the  obligor  devised  the  residue  of  his  per- 
sonal estate,  after  paying  his  debts,  to  his  son,  a 
minor,  and  the  plaintiffs,  who  were  the  son's  guar- 
dians and  executors  In  trust,  brought  suit  to  be 
relieved  against  the  defendant's  demands  as  an  un- 
conscionable bargain  and  a  usurious  contract.— the 
conn  held  the  plaintiffs  entitled  to  relief  against 
the  penalty  and  the  Judgment,  and  directed  the  de- 
fendant to  deliver  up  the  second  bond  to  be  can- 
celed and  to  acknowledge  satisfaction  of  the  Judg- 
ment  upon  being  paid  what  was  due  at  law,  but 
without  costs,  upon  the  ground  that  there  was 
prdbaltUiB  causa  lUigaTidi  and  the  defendant's  case 
was  far  from  favorable.  Earl  Chester Qeld  v. 
Jsnasen,  1  Atk.  8G2. 2  Yes.  8r.  126, 1  Wils.  286. 

In  Hamilton  v.  Oranc,  8  Dow,  P.  C  83,  the  oourt 
refused  the  specific  performance  of  an  agreement 
between  a  son-in-law  and  his  father-in-law  upon 
the  ground  of  the  want  of  specific  mutuality  and 
laches,  misapprehenelons  of  the  party  or  parties  of 
its  nature  and  effect,  inequality,  improvidence,  and 
other  circumstances  appearing  In  the  case. 

In  Ryle  v.  Brown,  18  Price,  758,  iraeL  ft  Y.  61(1, 
the  court  refused  specific  performance  of  a  con- 
trapt  for  the  sale  of  the  expectant  interest  of  an 
heir,  upon  the  ground  that  the  plaintiff  had  not 
made  out  sadslactorlly  a  prima  facie  case  of  ade- 
quacy of  oonsideraUon,  but  without  costs. 
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Such  deeds  will  be  set  aside  as  absolute  securities 
and  conveyances,  and  ordered  to  stand  as  security 
only  for  what  appears  due  upon  a  general  account 
after  a  considerable  lapse  of  years.  Purcell  v. 
M'Namara,  14  Yes.  Jr.  9L 

Improvident  heirs  are  relieved  from  fraudulent 
bartniins  on  repayment  of  bona  fide  advances. 
Waller  v.  Dalt,  1  Dick.  8,  Gas.  in  Gb.  pt  1,  p.  275;  Ber- 
nal  V.  Marquis  Donegal,  8  Dow,  P.  C.  156, 1  Bllgh, 
N.  R.  504. 

In  Barker  v.  Yaasommer,  1  Bro.  Ch.  149,  bonds 
given  by  one  entitled  in  expectancy,  for  silks  taken 
up  in  order  to  sell  and  raise  money,  were  ordered 
to  be  delivered  up  upon  the  payment  of  the  amount 
really  raised. 

Bo,  in  a  similar  transaction  the  heir  was  only  held 
for  the  actual  amount  he  received,  the  court  ques- 
tioning whether  he  was  liable  for  any  interest. 
Walter  v.  Dalr,  niprcL 

So,  in  Bill  v.  Price,  1  Yem.  467.  an  agreement  ob- 
tained from  young  beirs,  and  securities  taken  for 
the  payment  of  great  sums  of  money  on  the  death 
of  their  ancestors,  for  goods  sold  at  extravagant 
prices,  such  payments  being  at  the  ratio  of  five  to 
one,  was  set  aside  on  payment  of  the  true  value 
which  each  respectively  received,  and  though  the 
security  was  Joint  and  several,  yet  one  was  not  al- 
lowed to  answer  for  what  the  other  received. 

In  Earl  Ayiesford  v.  Morris,  L.  R.  8  Ch.  484, 4irr,  28 
L.  T.  N.  8.  641,  42  L.  J.  Ch.  646, 21  Week.  Rep.  434,  a 
son  entitled  to  large  property  in  the  event  of  his 
surviving  his  father  obtained  advances  from  a 
money  lender  at  exorbitant  percentages  without 
professional  assistance,  no  application  being  made 
to  his  father  or  to  the  latter's  attorneys.  It  was 
held,  in  an  action  brought  after  the  father's  death, 
that  the  heir  was  entitled  to  have  such  actions  re- 
strained and  a  decree  made  for  delivery  up  of  the 
bills  on  payment  of  the  sums  actually  advanced 
with  interest  at  the  legal  rate. 

Upon  a  bill  filed  by  the  lender  after  the  father^s 
death  to  enforce  the  securities  taken  from  the  heir 
in  tail  for  a  small  consideration  with  a  cross  bill  by 
the  heir  to  set  them  aside,  cbargfng  that  the  lender 
and  the  agent  to  whom  an  annuity  had  been 
granted,  which  he  assigned,  took  advantage  of  his 
distress,  and  that  no  adequate  consideration  was 
given  either  for  the  post-obit  securities,  or  for  the 
annuity,  the  evidence  showing  that  the,oonsidera- 
tlon  for  the  sums  advanced  was  not  the'  full  value 
according  to  the  tables  and  calculations  of  actua- 
ries, the  lendergivlngnoevidenceof  value,— it  was 
held  that  in  the  absence  of  evidence  to  enable  the 
court  to  decide  the  question  It  exercised  a  proper 
discretion  in  directing  the  master  to  make  inquiry 
as  to  what,  at  the  time  of  the  transaction,  was  the 
fair  market  price  of  the  two  sums  so  secured  to  be 
paid,  regard  t)e1ng  bad  to  the  ages  of  the  heir  and 
of  the  father,  and  to  the  circumstances  of  the  es- 
tates and  the  helr*s  interest  in  them.  Earl  Ald- 
Iwrough  v.  Trye,  7  dark  &  F.  482,  West,  221. 

A  release  against  an  oppressive  deed,  though  ob- 
tained from  an  heir  apparent,  is  binding  only  on 
payment  of  the  oonsideration  with  interest.  Davis 
V.  Duke  Marlborough.  2  Swanst.  166. 

In  Bowes  v.  Heaps,  8  Yes.  &  B.  117, 119,  an  uncon- 
scionable bargain  to  pay  four  times  the  money  ad- 
vanced, subject  to  the  oontingenoy  of  |tbe  bor* 
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a^eenirDt  is  not  unoonsoionnble,  and  Is  not 
obtHined  by  frnnd  or  oppresMon,  it  may  be 
enforced  io  equity  after  the  death  of  the  aoces- 
tor.  Steele  v.  Frierwn,  85  Tenri.  430;  Story, 
Eq.  Jur.  §  1040;  Pom.  Eq.  Jut.  §S  1287, 
1288;  1  Am.  &  Eng.  Enc.  Law,  p.  880,  and 
caf^es  cited.  In  tl)e  present  case,  it  does  not 
appear  that  there  was  any  unfairness  or  fraud 
io  the  traiisflciion.  There  is  no  suggestion  that 
the  consideration  is  inadequate,  nor  that  any 
unjust  advantage  was  taken  of  John  Clenden- 
niog. .  Indeed,  it  was  not  charged  or  shown 
that  there  was  any  misrer  resentation,  unfair- 
ness, oppression,  or  insufficient  consideration. 
John  Olendening,  who  executed  the  writing, 
had  evidently  reached  years  of  maturity,  as  he 


was  a  married  man,  whose  wife  joined  him  ia 
the  execution  of  the  contract. 

It  is  insisted  that  this  contract  is  in  form  % 
quitclaim  deed,  under  which  only  the  present, 
existing  interest  of  John  Clendening  in  hb^ 
mothers  estate  would  pass.    It  is  true  that, 
ordinarily,  the  grantee  in  a  quitclaim  deedi 
gets  nothing  except  what  his  grantor  in  fact 
owned  at  the  time  of  tho  execution  of  the 
deed  {Johnson  v.  Williams,  37  Kan.  179);  and 
if  the  contract  in  question  was  to  be  treated  a» 
a  quitclaim  deed,  which  did  not  purport  to  do- 
more  than  to  convey  an  existing  interest,  il 
could  not  be  sustained.     It  is  manifest,  how- 
ever, from  the  language  used,  that  Clenden- 
ing was  bargaining  about  a  future  interest. 


rower,  a  young  man  io  urood  health,  survivlnfr  a  I 
younHT  but  very  bad  life,  and  a  very  improbable 
chance  of  is^ue.  was  ordered  to  stand  only  for  the 
amount  of  the  principal  advanced  with  interest 
and  co«t8.  there  beinfr  no  fraud. 

In  Zouch  V.  Swaine,  1  Vern.  820,  where  the  de- 
fendant purchased  an  estate  of  a  younir  man  at  a 
great  undervalue,  and  the  title  was  defective  and 
the  defendant  had  been  evicted,  there  being:  cove- 
nants of  quite  enjoyment,  and  other  securities  en- 
tered into  by  the  plaintiff,  besought  to  be  relieved 
against  an  action  brought  on  those  covenants,  and 
the  defendant  insisted  that  be  ought  to  have  the 
value  of  the  estate  evicted,  but  the  court  held, 
the  defendant  being  a  lawyer  who  ought  to  have 
understood  the  title  which  he  purchased  at  a  great 
undervalue,  and  the  title  proving  defective,  it  was 
unrea^onsbJe  that  he  should  take  advantage  of 
such  a  catching  liargain,  and  therefore  decreed 
him  his  purchase  money  with  interest  only. 

A  dealing  by  an  expectant  heir  being  set  aside, 
be  must  bear  the  costs  paid  for  the  securities. 
Bromley  v.  Smith,  26  Beav.  644,  29  L.  J.  Ch.  18, 5 
Jur.  N.  8.  883. 

Equity  will  relieve  upon  payment  of  principal, 
interest,  and  costs,  the  purchase  being  considered 
in  the  nature  of  a  mortgage,  and  the  bill  to  estab- 
lish a  purchase  will  be  dismissed  with  costs  except 
of  depofticior.s  used  by  the  plaintiff  in  another  cause. 
Peacock  v.  Evans,  16  Ves.  Jr.  512. 

In  Evans  v.  Chesshire,  Belt.  Supp.  auO,  the  court 
declared  that  post-obit  bonds  and  annuity  bonds 
given  by  one  entitled  in  ezpectnncy,  ought  to  be 
considered  only  as  a  security  for  the  sum  advanced, 
and  decreed  that  interest  should  be  computed  on 
the  amount  so  actually  advanced  at  the  legal  rate 
from  the  time  of  its  advance,  credits  to  be  given 
for  all  sums  paid  by  the  obligor  for  insurance  on 
his  life  or  otherwise,  on  the  account  of  said  bonds* 
and  that  upon  the  plaintiff  paying  what  was 
found  due  on  the  balance  of  the  account  the  bonds 
were  to  be  delivered  up  and  canceled. 

In  Townsend  v.  Lowfleld,  Belt,  Bnpp.  81,  a  bill 
was  filed  by  executors  to  set  aside  a  deed  of  assign- 
ment and  various  securities,  and  also  an  account 
stated,  upon  the  ground  that  the  same  was  fraudu- 
lently obtained  by  the  defendant  from  an  heir, 
who  bad  assigned  all  his  right  to  his  father^s  and 
mother*8  personal  estate  in  the  bands  of  his  ma- 
ternal grandfather,  to  the  defendant  in  trust  to 
repay,  the  consideration  being  money  advanced 
for  his  use,  and  for  the  security  of  all  such  further 
sums  as  the  defendant  should  afterwards  lend  and 
advance,  and  after  payment  of  creditors,  to  pay 
the  residue  to  him,  the  bill  showing  instances  of 
gross  oppression  and  fraud.  The  courtdirected  an 
account  to  be  taken  with  liberty  to  the  plaintiff  to 
falsify  the  accounts  or  admissions,  stating  that 
though  equity  would  open  stated  accounts  of  ever 
BO  long  standing  in  a  case  of  clearly  apparent 
fraud,  yet  it  would  not  otherwise,  nor  open  an 
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account  settled  ten  years  before  the  bill  filed, 
though  containing  very  gross  items,  although  it 
woqid  allow  the  party  to  surcharge  and  falsify, 
the  burden  of  proof  in  that  respect  falling  upoife> 
him. 

An  heir  who,  together  with  other  young  beiis,  in- 
drawn in  to  buy  goods  at  exorbitant  prices,  and  U> 
accept  of  assignment  of  their  securities,  and  who 
joined  in  giving  securities  for  the  moneys  agree<i 
on,  was  held  entitled  to  be  relieved  upon  paying^ 
the  value  of  the  goods  which  came  to  bis  hands., 
but  was  not  answerable  for  those  of  bis  oompaa> 
ions.  Lamplugh  v.  Smith,  2  Vrm.  77.  To  the 
same  effect,  Witley  v.  Price,  2  Vern.  78. 

Where  an  extravagant  price  ia  charged  forgood» 
sold,  and  a  mortgage  Is  taken  to  secure  it,  the  heir 
may  be  relieved  so  far  as  it  stands  as  a  security  for 
the  unjust  gatn.  but  if  what  was  the  real  worth  of 
the  goods  is  determined  on  a  qwintum  tneitttt,  the 
mortgage  will  still  be  binding  upon  the  heir  for  so 
much  as  is  found  by  the  verdict.  Freeman  ▼. 
Bishop,  2  Atk.  89,  Barnard.  Ch.  16. 

m.  When  upheld. 

In  Wharton  v.  May,  6  Ves.  Jr.  27,  post-obit  bonds^ 
though  upon  terms  of  gross  inequality,  were  es- 
tablished, such  securities  not  being  liable  to  im> 
peachmeot  on  the  ground  of  usury. 

An  agreement  between  two  persons  having  ex- 
pectations from  a  third,  to  divide  equally  whatever 
such  party  might  leave  them,  is  valid  and  not  con* 
trary  to  public  policy.  Harwood  v.  Tooke,  2  Sim.. 
192;  Wethered  v  Wethered,  2  Sim.  183;  Beokloy  v> 
Newland,  2  P.  Wms.  182. 

In  Wiseman  y.  Roper.  1  Bep.  in  Ch.  158,  a  cove- 
nant to  perform  articlee  for  the  settling  of  lands  of 
which  the  covenantor  had  no  possession  at  the- 
time,  but  only  a  possibility  of  taking  the  same  by 
descent,  was  decreed  to  be  performed  after  desoent 

CtlSt. 

In  Clayton  v.  Duke  Newcastle,  Gas.  in  Ch.  pt.  2,  p. 
112.  the  heir  sold  his  expectant  interest  in  the  life- 
time of  his  ancestor  and  received  the  considera- 
tion money,  and  upon  the  death  of  the  ancestor 
the  court  ordered  the  heir  to  convey. 

The  husband*8  covenanting  to  release  is  an  extin- 
guishment of  the  wife^s  right  to  the  orphanage- 
part,  and  if  so,  1m ves  the  estate  of  the  father  as  if 
it  bad  never  been  charged,  and  therefore  must  be 
considered  as  a  part  of  his  general  estate,  and  not 
go  wholly  to  the  father*s  executor  as  a  part  of  the 
dead  man*s  share.    Ives  v.  Medcalfe,  1  Atk.  63. 

In  a  note  to  the  case  of  Bamy  v.  Beak,  Gas.  Ia. 
Oh.  pt.  2,  p.  136,  tbe  case  of  Bamy  v.  Pit  is  men- 
tioned, in  which  the  plaintiff  sought  to  lie  relieved 
from  a  bargain  that  he  had  made  to  pay  the  de- 
fendant a  considerable  sum  of  money  in  consider- 
ation of  a  loan,  in  case  he  survived  his  father. 
but  the  court  dismissed  the  bill. 

Where  an  expectant  heir  under  pecuniary  prea- 
sure  mortgages  his  expectant  interest  to  obtain  an 


ins. 


CLBRi«Nure  T.  Wyatt. 


287 


vbich  he  did  not  posce^s  at  the  time,  and 
vhich  he  expected  to  acquire  at  the  death  of 
his  mother.  lo  the  latter  part  of  the  contract 
it  is  recited  that  '*the  said  John  Clendenin^ 
and  Kate,  his  wife,  do  hereby  (in  consideration 
ss  above)  release,  remise,  and  forever  quit- 
claim, to  his  undivided  portion  that  be  may  be 
entitled  to  of  his  mother's  estate,  to  the  said 
Augustus  Wyatt,  bis  heirs  and  assigns." '  He 
had  no  interest  in  the  land  at  the  time  the  con- 
tract was  made.  Uis  mother  was  then  alive, 
and,  from  the  face  of  the  contract,  it  distinct Ijr 
appears  that  he  was  contracting  away  the  undi- 
vided and  future  interest  which  he  expected  to 
acquire  from  his  mother's  estate  at  the  time  of 
her  death.  There  is  a  specific  description  of 
the  land  in  controversy  in  the  contract,  show- 
ing that  the  property  now  sought  to  be  recov- 
ered was  within  the   contemplation  of   the 


parties  when  the  contract  was  made.  Such  ^ 
contract,  based  upon  ample  consideration,  hon- 
estly and  fairly  made,  with  one  who  is  capable 
to  contract,  may  be  enforced  in  equity. 

The  contention  that  the  action  was  barred 
cannot  be  sustained.  Under  the  authorities, 
the  contract  was  not  enforceable  until  the 
death  of  the  ancestor;  and  as  Joanna  Clenden- 
ing  died  on  November  6,  1887,  the  cause  of 
action  did  not  accrue  until  that  time.  Thia 
action  was  begun  less  than  two  vears  after  the 
death  of  the  ancestor,  and  therefore  there  is  no- 
ground  upon  which  to  claim  that  the  action  ia 
barred. 

The  judgment  qf  the  District  Court  will  b& 
affirmed. 

All  the  Justices  concur. 


advaooe  of  money  or  credit  for  a  purchase  of 
Koods.  and  the  party  In  present  possessloo  of  the 
property  so  mortgaged  stands  in  Inco  parentis  to 
such  heir,  and  knows  and  approves  of  the  transac- 
tion, the  beir  has  no  equity  to  have  It  afterwards 
reecfnded.  K\ng  v.  Hamlet,  2  Myl.  ft  R.  450. 8  Clark 
ftF.  218, 9  Bliffb,  N.  B.  675,  4  Sim.  228. 9  L.  J.  Cb.  248. 

Where  a  poet-obit  security  bond  was  griven  by 
one  in  the  year  1720  for  payment  in  six  months 
After  his  ratber*s  death.  If  be  survived,  otherwise  to 
be  void,  and  the  father,  then  seventy  years  of  age, 
died  in  1781  and  the  son  in  1734,  it  was  held  that 
there  was  no  relief  against  the  penalty,  there  being 
DO  proof  of  imposition,  even  though  the  circum- 
■tances  were  suspicious.  HiU  v.  Oaillovell,  1  Yes. 
8r.  122. 

In  Bamy  v.  Beak,  Cas.  Id  Ch.  pt.  2,  p.  18S,  a  cas- 
ual bargain  for  double  value  was  made  with  an 
beir,  payable  at  his  fat her*8  death,  the  father  being 
kt  the  time  aged  and  infirm,  allowing*  the  son  but 
SAiall  allowances,  the  son  being  in  want  at  the 
time.  The  court  below  relieved  the  plaintllf  from 
the  bargain,  bat  the  bill  was  subsequently  dis- 
missed saving  as  to  the  penalty  mentioned,  there 
lieing  no  proof  of  fraud  although  the  bargain  was 
a  hazardous  one. 

In  Re  Clarke,  L.  B.  85  Ch.  Dlv.  109,  an  assignment 
toy  way  of  mortgage  of  household  furniture  and 
farming-stock,  and  **atso  all  moneys  of  and  to 
which  [the  mortgagor]  then  was  or  might  during 
that  security  become  entitled  under  any  settle- 
ment, will,  or  other  document,  either  In  his  own 
light,  or  as  the  devisee,  legatee,  or  next  of  kin  of 
any  person,**  and  also  any  real  or  personal  prd|»- 
erty  **of.  In,  or  to  which  the  mortgagor  was,  or 
during  the  security  should  become,  beneficially 
seised,  possessed,  entitled,  or  interested  for  any 
vested,  contingent,  or  possible  estate  or  interesr* 
was  held  to  include  a  share  of  the.testatdr^s  residu- 
es L.  R.  ▲. 


ary  estate  to  which  the  mortgagor  became  entitled 
subsequently  to  the  date  of  the  mortgage. 

In  Hide  r.  Blake,  8  Beav.  334,  one  of  the  presump- 
tive next  of  kin  assigned  the  share  to  which  be 
might  become  entitled  in  the  personal  estate.of'a 
lunatic,  who  was  then  living.  In  trust  to  pay  the 
costs,  and  any  sui.is  which  might  be  advanced  for 
the  purposes  of  the  trust,and  then  to  pay  an  annuity 
to  the  sssignee  and  afterwards  pay  bis  debts,  no 
creditor  being  a  party  to  the  deed.  The  trustees 
made  some  payments  in  advance.  It  was  held,  on 
the  death  of  the  lunatic  the  trustees  filing  a  biU 
against  the  administrator  and  the  assignor  for  pay- 
ment of  theassiimor^s  share,  that  a  general  demur- 
rer  by  the  administrator  would  not  be  supported 
on  these  allegations,  and  there  was  a  sufficient  con- 
sideration for  the  deed. 

In  Gardiner  v.  Cowper.  18  L.  T.  N.  8.  627,  a 
young  man,  for  the  purposes  of  a  society  to  which 
he  belonged,  borrowed  a  sum  of  money  on  the  se- 
curity of  a  Joint  bond  entered  into  by  himself  and 
another,  the  bond  being  conditioned  to  be  void  if 
the  obligors  their  hel*^,  executors,  or  administra- 
tors, should  within  one  month  after  the  death  of 
such  one  as  should  first  depart  this  life  of  three 
persons  named  in  the  bond,  pay  to  the  obligee  a 
slated  sum.  The  bond  r.lso  charged  the  interests 
of  the  obligors  to  which  they  might  become  enti- 
tled in  any  personal  estate  under  the  wills  of  such 
three  persons  with  the  penal  amount.  On  tbe 
death  of  the  last  survivor  of  such  three  persona,, 
the  obligors  sought  to  be  relieved  of  their  obllga- 
tion  under  the  bond,on  the  ground  that  it  had  beei> 
entered  into  under  circumstances  which  were  in- 
equitable,and  that  the  whole  transaction  amounted 
In  fact  to  a  sale  of  a  reversionary  interest  for  au 
insuflicient  consideration,  but  the  court  held  that 
the  bon  1  was  good,  '&  W. 
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STATE  of  Florida,  ex  rd.  Russell  H.  HOAD- 

LEY,  et  al,, 

V. 

BOARD  OF  INSURANCE  COMMISSION- 
ERS of  the  State  of  Florida. 

<87Fla.6di.) 

^1.  Section  2»  art.  4,  of  tbe  Constitution 
of  the  United  States  plaoea  oltizens  of  each 
Btaie  upon  the  same  footing  with  citizens  of 
other  states  so  far  as  the  advantages  resulting 
from  citizenship  in  those  states  are  concerned, 
and  inhibits  discrlminatiog  legislation  aaainst 
them  by  other  states.  It  InFures  to  citizens  of 
one  state  the  same  freedom  possessed  by  citizens 
in  other  states  in  the  acquisition  and  enjoyment 
of  property  and  pursuit  of  happiness,  and  guar- 
antees to  them  in  other  states  the  equal  protec- 
tion of  their  laws.  The  privileges  and  immuni* 
ties  thus  secured  to  citizens  of  each  state  in  the 
several  states  are  those  which  are  common  to  the 
citizens  in  other  states  under  their  Constitution 
and  laws  by  virtue  of  their  status  as  citizens. 

S.  By  the  terms  and  policy  of  both  the 
revenue  act  of  1895  and  the  amendatory 
acts  of  that  year  in  reference  to  insurance  com- 
panics,  found  in  chapter  4380,  unincorporated 
associations  or  individuals  are  authorized  to  ob- 
tain a  oertiflcate  of  authority  to  engage  in  the 
business  of  insurance  in  this  state  upon  a  com- 
pliance with  the  requirements  of  said  acts. 

3.  Section  3  of  chapter  4880  requires 
that  before  any  company*  association* 
firm,  or  individual  not  of  this  state 
shall  transact  any  business  of  insurance 
in  this  state,  it  or  he  shall  be  possessed  of  at 
least  9150,000  in  value,  invested  in  United  States 
or  state  bonds,  or  other  bankable  interest-bear- 
ing stock  issued  in  the  United  States  at  their 
market  value,  and  such  requirement  is  not  made 
OS  to  unincorporated  associations,  firms,  or  in- 
dividuals of  this  state«  and  to  this  extent  the  act 
is  discriminative  as  to  citizens  of  oilier  states, 
land  of  no  effect. 

(May  12,  l»Xi.) 

APPLICATION  for  a  writ  of  maDdamus  to 
compel  defendants  to  issue  to  relators  a 
certificate  of  auibority  to  transact  InsuraDce 
business  within  the  state.     Oranted, 

The  facts  are  stated  in  the  opinion. 

Mr,  E.  P.  Aztell*  for  relators: 

The  requirement  of  the  statute  clearly  dis- 
criminates ag:ain8t  relators  as  citizens  of  other 
states  in  favor  of  citizens  of  *this  state,  and  is 
therefore  repugnant  to  the  Constitution  of  the 
United  SUtes. 

Ward  V.  Maryland,  79  U.  S.  12  Wall.  426. 
180  L.  ed.  4?n;  Slauf/h/erHovse  Cam,  83  U.  8. 
10  Wall.  86,  21  L.  ed.  896;  WiUiamay.  Bruffy, 
96  U.  8.  176  24L.  ed.  716. 

Mr,  William  B.  Lamar,  Attorney  Gcn- 
«ra],  for  respondent. 

Mabry,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  by  mandamus 

*Headnotcs  by  Mabbt,  Ch.  J. 


instituted  on  the  relation  of  Russell  H.  Head- 
ley  and  several  other  persons  named,  to  compel 
the  board  of  insurance  commissioners  of  tbia 
state  to  reissue  to  relators,  doinff  business  un- 
der the  associate  name  of  the  **8ouih  &  North 
American  Lloyds,"  of  the  city  of  New  York, 
a  certificate  of  authority  to  transact  insurance 
busiuess  in  this  state  until  the  1st  day  of  Oc* 
tober,  1896. 

The  alternative  writ  alleges  that  the  relators 
are  citizens  and  residents  of  the  state  of  New 
York,  and  bad  associated  themselves  together 
under  Ifae  name  of  the  "South  &  North  Ameri- 
can Lloyds,"  of  the  city  of  New  York;  that 
said  association  was  formed  for  the  purpose  of 
transacting  a  general  business  of  fire  aod 
marine  insurance  in  the  said  state  of  New 
York  and  elsewhere  in  the  United  States;  and 
that  the  association  was  unincorporated,  not 
having  a  charter  under  the  laws  of  New  York 
or  any  other  state  or  foreipi  power,  but  was  a 
voluntary  association  by  agreement  among  re- 
lators, and  known  by  the  name  stated.  That 
relators,  as  sucb  association,  desiring  to  trans- 
act their  business  of  insurance  in  the  state  of 
Florida,  on  a  date  in  ltt95,  prior  to  the  Ist  of 
October,  applied  to  the  treasurer,  comptroller, 
and  attorney  general  of  the  state,  constituting 
the  board  of  insurance  commissioners,  for  a 
certificate  of  authority  to  carry  on  insurance 
business  within  the  state,  and  after  examining 
into  the  affairs  of  said  association,  and  upon 
complying  with  the  laws  of  the  state,  the  board 
directed  the  treasurer  to  issue  to  the  associa- 
tion a  certificate  to  do  business  within  the  state 
until  October  1st,  1895,  which  was  done. 
That  on  the  1st  day  of  October,  1^95,  said  aa- 
sociation  paid  to  the  treasurer  of  the  state  the 
sum  of  $200,  and  furnished  him  with  the  name 
and  address  of  each  agent  or  solicitor  of  the 
association  authorized  to  write  insurance  in  the 
state,  and  also  paid  the  sum  of  $5  for  each  of 
said  agents  or  solicitors  as  required  by  law, 
and  thereupon  the  said  board  directed  the 
treasurer  te  issue  to  said  association  a  certifi- 
cate of  authority  to  transact  its  business  of  in- 
surance in  the  state  uniil  the  1st  day  of  Oc- 
tober, 1896.  That  in  the  month  of  January, 
1896.  said  association  furnished  to  the  treasurer 
a  statement  under  oath  showing  certain  facta 
stated,  which  are  in  compliance  with  the  act  of 
1895,  chap.  4880,  amending  §§  2217-2219, 
2221-2224,  of  the  Revised  Statutes,  except  the 
requirement  in  §  8  of  said  act  amending 
§  2219.  in  reference  to  the  possession,  on  the 
part  of  the  aFsociation.  of  at  least  $150,000  in 
value  invested  in  United  States  or  state  bonds, 
or  other  bankable,  interest-bearing  stocks  is- 
sued in  the  United  States,  at  their  market  value. 
The  alternative  writ  also  states  that  the  amount 
of  gross  receipts  of  the  association  in  the  state 
of  Florida  for  the  vear  ending  December  81, 
18i^5,  was  $0,680  86,  as  shown  by  the  state- 
ment, and  that  the  association  paid  to  the  state 
treasurer,  on  the  80th  of  January,  18i)6.  1  per 
cent  of  said  amount,  together  with  $5  for  ex- 
amining said  statement.  That  the  association 
had  outstanding  in  the  state  of  Florida  on  the 


f  Not*.— For  restrictions  of  insurance  by  onlncor- 1  of  Lloyds  associations,  see  fioteto  Koble  v.  Mit- 
porated  associations  or  IndivUuals,  Including  cases  !  ohell  (Ala.)  25  L.  B.  A  238. 
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31st  of  December,  1896,  405  policies  of  insur- 
ance.  aggregating  the  amount  of  $861,885,  as 
«hown  by  the  statement;  and  during  the  month 
of  Jnnnary  the  association  issued  116  pohcies 
of  insurance  in  the  state,  aggregating  the 
nmoiiDt  of  $110,660.  That  said  statement  filed 
with  the  treasurer  did  not  show  that  the  asso- 
cintion  had  actually  invested  the  amount  of 
Kl50.06i)  in  value  of  United  States  or  state 
itoTuN,  or  other  bankable  or  interest- bearing 
sN'cks  issued  in  the  United  States  at  their  mar- 
!.('t  value,  as  required  by  §  2  (8),  chap.  4880,  of 
I  .'ie  Laws  of  Florida.  It  is  further  alleged 
I  li:it  on  the  4th  of  February,  1896,  the  sold 
<H):ird  of  insurance  commissioners,  after  an  ex- 
HiiiiiiHtion  of  said  statement  filed  with  the 
treasurer,  revoked  the  certificate  issued  to  the 
«<i.«ociation,  upon  the  ground  that  the  assocla- 
linn  did  not  show  an  investment  of  $150,000  in 
-value  In  the  bonds  and  stock  as  required  by 
tbe  said  act.  The  notification  of  the  action  of 
the  board  in  revoking  thecertiOcate,  addressed 
to  the  agent  of  the  association,  is  made  a  part 
of  the  writ,  and  this  notification  states  that  "§  8, 
ohap.  4880,  Laws  of  Florida,  amending  g  2219, 
Rev.  Stat,  requires  all  insurance  companies, 
associations,  firms,  or  individuals  doing  an  in- 
saraoce  business  in  this  state  to  be  possessed  of 
ao  amount  of  bonds  of  the  United  States, 
or  other  bankable  interest-bearing  stocks  is- 
sued in  the  United  States.  Your  company  or 
association,  not  showing  such  bonds  or  stocks, 
does  not  comply  with  the  law;  and  the  insur- 
ance commissioners  have  this  day  revoked  your 
certificate  of  authority,  In  accordance  with  the 
requirements  of  the  statute."  The  date  of  this 
DOtification  is  February  4,  1896.  It  is  further 
stated  that  g  2  (8),  chap.  4880.  Laws  of  Florida, 
requiring  relators  to  have  invested  the  amount 
of  $150,000  in  the  bonds  and  stocks  as  stated, 
is  unconstitutional  and  invalid  because  it  im- 
looses  upon  them  as  citizens  of  another  state 
restrictions  and  burdens  that  are  not  cast  upon 
•citizens  of  this  state  engaging  in  a  like  busi- 
ness, and  that  the  reason  assigned  by  the  board 
of  insurance  commissioners  for  revoking  the 
certificate  of  authority  to  said  association  to 
do  business  in  this  state  is  insufficient  to  war- 
rant such  action;  that  said  association  is  en- 
titled to  have  said  certificate  reissued,  and  also 
to  continue  to  transact  business  of  insurance  in 
this  state;  and  that  relators  have  applied  to 
said  board  to  have  said  certificate  of  authority 
reissued,  but  that  it  had  declined  to  direct  the 
treasurer  to  issue  the  same. 

The  respondents  move  to  quash  the  writ  be- 
cause it  does  not  show  that  relators  are  entitled 
to  the  relief  prayed;  nor  that  the  board  of  com- 
missioners has  unlawfully  refused  to  issue  a 
certificate  of  authority  to  said  association  to  do 
business  in  this  state. 

The  business  of  relators  is  that  of  fire  and 
marine  Insurance,  and  the  question  presented 
is,  whether  the  provision  in  §  8,  chap.  4880. 
Acts  of  1895,  that  "no  insurance  company,  as- 
sociation, firm,  or  individual,  not  of  this  state, 
nor  agent,  nor  representative  thereof,  shall 
transact  any  business  of  insurance  in  this  state, 
unless  such  company,  association,  firm,  or  in- 
dividual is  possessed  of  at  least  $150,00$  in 
value,  invested  in  United  States  or  state  bonds, 
or  other  bankable,  interest-bearing  stock  issued 
in  the  United  States,  at  their  market  value,"  is, 

88  L.  R.  A. 


as  applied  to  relators,  in  conflict  with  the  ^ 
provision  of  the  Constitution  of  the  United 
States,  that  "the  citizens  of  each  .state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states."  Under  Rev. 
Stat,  g  2217,  the  state  treasurer,  comptroller, 
and  attorney  general  were  created  a  board  of 
insurance  commissioners,  and  charged  with 
the  duty  of  examining  into  the  affairs  of  any 
insurance  company  doing  business,  or  applying 
to  do  business,  in  this  state,  and  tbe  provisions 
of  the  Revised  Statutes  relating  to  insurance 
companies  designate  the  agencies  by  which 
such  business  was  to  be  carried  on  as  insurance 
companies,  with  some  reference  to  whether 
they  were  incorporated  under  the  laws  of 
Florida,  or  any  other  state  or  country.  Sec- 
tions 2217-2219,  2221-2224.  of  the  Revised 
Statutes  were  amended  in  1895  by  the  substitu- 
tion of  other  sections  in  lieu  of  them,  as 
shown  by  chapter  4880,  laws  of  that  year. 
The  same  state  ofiScers  are  created  a  board  of 
insurance  commissioners,  with  the  duty  to  ex- 
amine into  the  afT airs  of  a  company,  associa- 
tion, firm,  or  individual  doing  an  insurance 
business,  or  applying  to  do  such  a  business,  in 
this  state.  Section  1  of  the  act  of  1895  provides 
for  tbe  creation  of  the  board  and  its  duties,  and 
requires  tbe  oflBcers,  attorneys,  or  agents  of 
such  companies,  associations,  firms,  orlndivid- 
uals  proposine  to  do  business  in  this  state  to 
submit  their  books  for  the  inspection  of  the 
board,  and  also  undergo  an  examination  rela- 
tive to  the  business  and  securities  of  such 
companies,  associations,  firms,  or  individuals, 
and  which  written  examinations  the  treasurer 
may  publish  when  he  deems  it  to  the  interest 
of  the  public  to  do  so.  Section  2  of  the  act 
provides  that  no  insurance  company,  associa- 
tion, or  individual,  whether  incorporated  or 
not  incorporated,  and  whether  Incorporated 
under  the  laws  of  this  state  or  any  other  state 
or  country,  by  agents,  attomevs,  subscribers, 
or  representatives,  directly  or  indirectly,  shall 
take  any  risk  or  transact  any  business  of  insur- 
ance in  this  state,  unless  the  company,  associa- 
tion, firm,  or  individual  shall  first  obtain  a  cer- 
tificate of  authority  from  the  state  treasurer, 
under  the  directions  of  the  board  of  insurance 
commissioners  to  engage  in  such  business,  and 
before  obtaining  such  certificate  the  company, 
association,  firm,  or  individual  shall  furnish 
tbe  treasurer  with  a  statement,  under  oath  of 
the  president  or  vice  president  of  the  company^ 
or  the  attorneys,  members,  or  subscribers  sev- 
erally of  such  association,  firm,  or  individual, 
showing  certain  facts  which  it  is  not  necessary 
to  state,  as  the  alternative  writ  shows  a  com- 
pliance with  the  provisions  of  this  section. 
There  are  other  provisions  in  this  section  as  to 
filing  the  statement  and  furnishing  copies  of 
the  same,  and  also  as  to  an  agreement  in 
reference  to  service  of  process  in  actions  that 
may  be  instituted.  The  3d  section  of  the  act, 
in  addition  to  the  provision  already  stated, 
provides  that  upon  a  compliance  with  the  re- 
quirements of  the  2d  section,  and  furnish- 
ing satisfactory  evidence  to  the  board  that 
such  company,  association,  firm,  or  individual 
has  actually  invested  tbe  amount  of  $150,000 
in  the  securities  mentioned,  the  treasurer  shall 
issue  a  certificate  of  authoritv  to  such  com- 
pany, association,  firm,  or  individual  to  trans* 
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act  fhe  Imslness  of  iosurance  in  this  state. 
Th]8  section  also  provides  that  insurance  com- 
panies incorporated  under  the  laws  of  this 
state  shall  be  entitled  to  such  certificate  by 
furnishing  satisfactory  evidence  to  the  board 
of  the  possession  and  actual  inyestment  of  at 
least  125,000  in  United  States  or  state  bonds 
or  other  bankable 'stocks  or  securities  issued 
In  the  United  States  at  their  market  value,  and 
by  otherwise  complying  with  the  provisions  of 
the  act.  Also  that  life-insurance  companies 
incorporated  or  organized  under  laws  of  any 
other  state  shall  be  entitled  to  such  certificate 
by  furnishing  satisfactoty  evidence  to  the 
board  that  it  is  possessed  of  and  has  actually 
invested  $100,000  in  the  bonds  and  securities 
mentioned,  or  in  mortgages  on  unencumbered 
reid  estate  worth  double  the  amount  loaned 
thereon,  inclusive  of  buildings,  and  by  other- 
wise complying  with  the  provisions  of  the  act. 
The  4th  section  provides  that  whenever  any 
insurance  company,  association,  firm,  or  indi- 
vidual doing  business  in  this  state,  upon  a  rea- 
sonable request  from  the  state  treasurer,  shall 
refuse  to  comply  with  any  of  the  provisions  of 
this  sub-cbapter,  and  whenever  it  shall  appear 
to  the  board  upon  such  examination  that,  in 
their  opinion,  the  assets  of  any  such  company, 
association,  firm,  or  individual  are  insufficient 
under  said  provisions  to  Justify  the  continu- 
ance in  business  of  any  sucn  company,  associa- 
tion, firm,  or  individual,  or  that  the  condition 
of  such  company,  association,  firm,  or  individ- 
ual is  unsound,  the  board  shall  forthwith  re- 
voke the  certificate  of  authority  granted,  and 
ihall  cause  a  notification  thereof  to  be  published 
in  some  newspaper  published  at  the  capital,  and 
such  company,  association,  firm,  or  iDdividual, 
or  agent  or  representative  of  the  same,  after 
such  notice,  is  required  to  discontinue  the 
issuing  of  any  new  policy,  and  the  renewal  of 
any  previously  issued.  It  also  provides  that 
it  should  be  the  duty  of  the  attorney  general 
to  prosecute  such  company,  association,  firm, 
onndividual,  or  officers,  agents,  or  representa- 
tives, upon  a  report  from  the  board  that  any 
of  them  had  violated  any  of  the  provisions  of 
the  sub  chapter.  There  are  other  provisions 
of  this  act,  but  they  need  not  be  specially  men- 
tioned. 

The  revenue  act  of  1891 — ^appendix  to  He- 
vised  Statutes,  p.  929— prescribed  a  privilege 
•license  and  tax  ror  insurance  companies  doing 
business  in  this  state  and  for  agents  of  such 
companies.  The  Revenue  Act  of  1898,  chap. 
4116,  T  5,  §  9,  prescribed  a  privilege  license 
and  tax  for  "each  insurance  company  doing 
business  in  this  state,  including  corporations 
of  associations  engaged  in  the  business  of  in- 
suring accidents  to  the  person,  actinias  surety 
upon  bonds,  guaranteeing  the  fidelity  of  em- 
ployees, and  insuring  employers  against  liabil- 
ity for  accidents  to  employees,  and  including 
associations  formed  upon  the  plan  known  as 
'Lloyds.'  **  The  language  of  the  Act  of  1896, 
chap.  4822,  g  9,  i|  6,  Is  "each  insurance 
company,  association,  firm,  or  individual  doing 
business  in  this  state,  including  corporations 
or  associations  engaged  in  the  Business  of  in- 
suring accidents  to  the  person,  acting  as  surety 
upon  bonds,  guaranteeing  the  fidelity  of  em- 
ployees, and  insuring  employers  against  liabil- 
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ity  for  accidents  to  employees,  shall  pay  to  the 
treasurer,"  etc. 

It  is  evident  that  there  is  nothing  In  the 
terms  or  policy  of  either  the  revenue  act  of 
1896,  or  the  amendatory  act  of  that  year,  ia 
reference  to  insurance  companies,  found  in 
chapter  4880,  to  prevent  unincorporated  asso- 
ciations or  an  individual,  whether  in  this  state 
or  not,  from  obtaining  a  certificate  of  author- 
ity  to  engage  in  the  business  of  insurance  here 
upon  a  compliance  with  the  requirements  of 
said  acts;  but,  on  the  contrary,  they  are  ex- 
pressly authorized  by  said  acts  to  do  such  busi- 
ness. Section  8  of  the  act  of  1895  clearl j 
requires  that  before  any  company,  association, 
firm,  or  individual  not  of  this  state  shall  trans- 
act any  business  of  insurance  in  this  state.  it». 
or  he,  must  be  possessed  of  at  least  $150,000  in 
value,  invested  in  United  States  or  state  bonds,, 
or  other  bankable,  interest-bearing  stock  lasned 
in  the  United  States,  at  their  market  value* 
and  we  do  not  see  that  any  such  requirement 
is  made  of  companies,  associations,  firms,  or 
individuals  in  this  state  doing  a  little  business 
here.  Insurance  companies  incorporated  un- 
der our  laws  are  entitled  to  the  certificate  upon 
satisfactorv  showing  of  the  possession  and  in- 
vestment of  at  least  $26,000  in  United  States  or 
state  bonds,  or  other  l>ankable  stocks  or  securi- 
ties issued  in  the  United  States  at  their  market 
value,  upon  a  compliance  with  the  other  pro- 
visions of  the  act,  and,  so  far  as  individuals  or 
unincorporated  associations  of  individuals  in 
this  state  are  concerned,  we  do  not  see  that 
they  are  required  to  show  an  investment  of 
any  amount  in  the  securities  in  which  com- 
panies, associations,  firms,  or  individuals,  not 
of  this  state,  are  required  to  invest  to  the  ex- 
tent of  $160,000,  except  in  case  of  life  insur- 
ance business,  when  $100,000  must  be  invested. 
The  language  of  the  provision  in  g  8  is,  that 
"insurance  companies  incorporated  under  the 
laws  of  this  state,  however,  shall  be  entitled 
to  such  certificate  of  authority  by  furnishing 
evidence,  to  tbesatisfaction  of  thesaid  board,that 
such  company,  association,  firm,  or  individual 
is  possessed  of,  and  has  actually  invested,  at 
least  $26,000"  in  the  securities  mentioned,  and 
the  use  of  the  terms  "association,  firm,  or  in- 
dividual," might  at  first  glance  be  thought  to 
embrace  individuals  or  unincorporated  asso- 
ciations, as  well  as  corporations  under  the  la  wa 
of  this  state,  but  if  this  should  be  conceded  to 
be  so,  it  still  results  that  such  associations  or 
individuals  in  this  state  can  obtain  the  certifi- 
cate to  engage  in  the  business  of  insurance  here 
by  showing  an  investment  of  only  $26,000  in 
the  securities  prescribed,  while  such  associa- 
tions or  individuals,  not  of  this  state,  and  en- 
gaging in  other  than  life  insurance,  will  have 
to  show  an  investment  of  $160,000. 

The  alternative  writ  alleges  that  relatora 
were  citizens  and  residents  of  the  state  of  New 
York,  and  were  unincorporated,  and  that  their 
association  existed  by  voluntary  agreement 
among  themselves,  without  a  charter  from 
any  state  or  foreign  power.  The  motion  to 
quash,  being  in  the  nature  of  a  demurrer,  ad- 
mits the  statements  of  the  writ  to  be  true,  and, 
this  being  so,  we  cannot  consider  ralatora  as 
existing  in  a  corporate  or  quasi  corporate  ca- 
pacity.   The  sole  question  presented,  then.  Is 
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whether  the  legislature  can  prescribe  diacrim- 
inatiDg  conditioDs  upon  citizens  of  other  states 
doing  an  insurance  business  in  this  state  not 
imposed  upon  citizens  here  engaging  in  the 
same  kind  of  business?  In  speaking  of  the 
clause  in  the  Federal  Constitution  already 
quoted,— art  4.  §  8.— itissaidinPattir.  Vir- 
ginia, 75  U.  8.  8  Wall  168.  19  L.  ed.  857:  "It 
was  undoubtedly  the  object  of  the  clause  in 
question  to  place  the  citizens  of  ea<lh  state  upon 
the  same  footing  with  citizens  of  other  states, 
so  far  as  the  advantages  resulting  from  citizen- 
ship in  those  states  are  concerned.  It  relieves 
them  from  the  disabilities  of  alienage  in  other 
states;  it  inhibits  discriminating  legislation 
s^inst  them  by  other  states;  it  gives  them  the 
right  of  free  ingress  into  other  states,  and 
egress  from  them;  it  insures  to  them  in  other 
states  the  same  freedom  possessed  by  the  citi- 
zens of  those  states  in  the  acquisition  and  en- 
joyment of  property  and  in  the  pursuit  of 
happiness;  and  it  secures  to  them  in  other  states 
the  equal  protection  of  their  laws."  It  is  also 
statea  in  this  opinion  that  privileges  and  im- 
munities secured  to  citizens  of  each  state  in  the 
several  states  by  the  Constitution  of  the  United 
States  are  those  privileges  and  immunities 
which  are  common  to  the  citizens  in  the  latter 
states  under  their  Constitution  and  laws  by 
virtue  of  their  being  citizens.  The  doctrine 
announced  in  this  case  as  to  the  inhibition 
against  discriminations  by  the  several  states 
ai^inst  citizens  of  other  states  has  been  firmly 
settled  by  the  Federal  Supreme  Court,  ancl 
often  repeated.  CorfiM  v.  CorpeU,  4  Wash. 
C.  O.  871;  Ward  v.  Maryland,  79  D.  8.  12 
WalL  419.  90  L.  ed.  449;  Booper  ? .  California, 


155  U.  8. 848,  89  L.  ed.  397;  French  v.  FtapU, 
8  Colo.  App.  — ;  Cooley,  Const  Lim.  8th  ed. 
p.  24,  and  authorities  cited  in  note  4.  As 
shown  by  the  legislation  of  thie  state  referred 
to,  both  resident  and  nonresident  citizens  are 
authorized  to  do  insurance  business  in  this 
state,  and  it  is  too  clear  to  require  anv  argument 
that  a  discrimination  has  been  made  as  to  the 
conditions  upon  which  the  business  shall  be  con- 
ducted. The  extent  of  the  discrimioation  is 
not  important  the  only  question  is,  Does  it 
exist? 

It  may  be  proper  to  state  that  we  are  not 
dealing,  in  this  opinion,  with  the  power  of  the 
legislature  to  exclude  entirely,  or  prescribe  the 
conditions  upon  which  foreijrn  corporations 
may  do  business  in  this  state  {PatU  v.  Virginia, 
tinaHooper  y.  California,  eupra);  nor  do  we  con- 
sider the  question  of  the  right  of  the  state  to 
exclude  entirely  her  own  citizens,  or  those  of 
other  states,  from  the  business  of  insurance 
here.  Qm,  v.  Vrooman,  184  Pa.  808. 25  L.  R. 
A.  250.  The  state  has  expressly  authorized 
both  classes  of  citizens  to  engage  in  such  busi- 
ness here,  but  has  imposed  conditions  on  the 
one.  and  none  or  if  any  clearly  discriminative 
on  the  other.  It  is  also  apparent  that  insur- 
ance commissioners  revoked  the  certificate  of 
authority  granted  to  relators  solely  upon  the 
ground  that  they  had  not  complied  with  the 
requirements  of  the  statute  imposing  discrim- 
inations upon  nonresident  citizens,  and,  for 
the  reasons  given,  we  think  there  is  no  reason- 
able doubt  about  the  invalidity  of  the  que^ 
tioned  provision  in  the  statute. 

The  motion  to  ouaah  toiU  be  overruled. 

Ordered  accordingly. 
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!•  The  frequent  use  by  the  pnblle  for 
flfty  years  of  a  foothpath  across  a  bend  in 
a  hlfrbway  whero  the  road  is  often  Inundated, 
without  any  dedication  to  or  acceptance  by  the 
public  of  the  footpath,  which  mns  alonsr  a  miU- 
dam  across  planks  or  floorlnjr  over  waste  gates, 
does  not  render  the  county  commissioners  liable 
for  the  want  of  repair  or  dangerous  condition  of 
such  path. 

8.  The  role  tbat  a  bdll  of  ezoeptlons 
■met  be  tdgpBd  before  the  Jury  leases 

the  box  if  a  party  requires  it,  which  was 
founded  on  Act  1884,  chap.  288, 1 U,  is  not  in  force 
under  the  Code,  which  does  not  contain  that  stat- 
ute; but  while  an  exception  must  be  noted  at  the 


time  of  the  ruling,  reduction  of  the  exceptions  to 
form  may  be  deferred  until  after  the  trial.  If  it  is 
dooe  during  the  term. 

(June  18, 1896.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Kent  County  in 
favor  of  defendants  in  an  action  brou^rbt  to 
recover  damages  for  death  of  plaintiff's  intes- 
tate which  was  alleged  to  have  been  caused  by 
defendants'  negligently  permitting  a  public 
hi^wav  to  get  out  of  repair.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeere,  Hope  EL  Barrel!  and  James  P. 
Oortert  for  appellants: 

The  open,  public,  unintermpted  use  of  tliis 
way  for  twenty  years  made  it  a  public  wuy. 
And  it  was  a  question  of  fact  for  the  jury  to 
determine  whether  such  nat  was  sufficient  to 
constitute  said  way  a  public  one. 

Day  V.  AUender,  22  Md.  528. 


NoTB.'Th6  claim  that  long-continued  use  of  a 
abort  cut  tbrongh  private  property  to  avoid  going 
around  a  bend  in  a  highway  which  was  sometimes 
noflt  for  travel  makes  the  public  authorities  liable 
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for  its  safe  condition  is  a  novel  one.  But  the  cose 
is  in  some  degree  like  that  of  Bogie  v.  Waupun 
(WiB.)8L.B.A.68. 
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"Road"  is  a  passage  through  the  county  for 
the  use  of  people. 

2  Bouvier,  Law  Diet.  601. 

"Road"  is  a  way  or  passage;  a  line  of  travel 
or  commuDication  extending  from  one  town  or 
place  to  another. 

Black.  Law  Diet.  1049. 

A  "road,"  an  open  way  or  public  passage.  It 
is  difficult  to  find  a  definition  which  does  not 
include  the  sense  of  "way." 

Anderson,  Law  Diet.  908. 

A  public  footway  is  a  highway,  and  the  par- 
ish is  bouod  to  repair  it. 

King  v.  Salop  County,  18  East,  95;  Wood  ▼. 
Truckee  Tump.  Co.  'StA.  Cal.  474;  KUUr  ▼. 
Beeper,  98  Pa.  4,  42  Am.  Rep.  608. 

A  way  may  be  public  although  it  is  suitable 
for  passage  only  for  footmen. 

Elliott,  Roads  &  Streets.  2;  BoiUm  A  A.  R, 
Co,  Y,  Boston,  140  Mass.  87;  Tyler  t.  Sturdy, 
108  Mass.  196. 

The  position  that  these  people  had  been  usin^ 
the  road  merely  by  the  license  of  the  owner  of 
the  fee  is  untenable. 

13  Am.  &  Eug.  Enc.  Law,  p.  639,  note  8; 
Coxv,  Forrest,  60  Md.  79. 

As  to  whether  or  not  the  plaintiff  was  guilty 
of  contributory  negligence  was  a  question  for 
the  jury. 

Baltimore  t.  Bolmes,  89  Md.  248;  Northern 
C.  R,  Co.  V.  State,  Geis,  81  Md.  857,  100  Am. 
Dec.  69;  Poe,  Pr.  §  297,  p.  285.  236. 

Mr,  H.  W.  Vickers  for  appellee. 

McSherry,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  declaration  in  this  case  alleges,  in  sub- 
stance and  efifect,  that  one  of  the  public  roads 
in  Kent  county,  to  wit,  the  public  road  which 
leads  from  Lankford  to  Rock  Hall,  was,  by 
the  wrongful  act,  neglect,  and  default  of  the 
county  commissioners,  suffered  to  be  out  of 
repair  and  unmended,  so  as  to  be  impassable 
with  safety;  and  that  Lee  James,  the  husband 
of  Hannah  James,  and  the  fatber  of  Lee  and 
Isaac  James,  the  equitable  plaintiffs,  in  travel- 
ing on  and  over  the  said  road,  and  using  due 
care,  fell  into  the  mill  pond  which  adjoins  said 
public  road,  and  was  drowned,  in  consequence 
of  the  wrongful  neglect  of  the  defendant  in 
not  keeping  said  public  road  in  safe  and  proper 
condition.  Upon  the  conclusion  of  the  plain- 
tiff's evidence,  the  court,  at  the  instance  of  the 
defendants,  granted  an  instruction  which  with- 
drew the  case  from  the  jury,  and  from  the 
Judgment  subsequently  entered  against  the 
plaintiffs  this  appeal  was  taken.  The  granting 
of  this  instruction  is  the  ruling  complained  of 
in  the  first  exception. 

The  evidence  shows  that,  in  the  public  road 
alluded  to,  there  is,  between  Price's  or  Con- 
nelly's Mill  and  St  Paul's  Church,  a  consider- 
able bend  or  curve,  which,  for  brevity  of  de- 
scription, may  be  likened  to  the  segment  of  a 
circle;  that  opposite  to  and  distant  some  60  or 
60  yards,  at  the  furthest  point,  from  the 
concavity  of  this  curve,  there  was  a  milldam, 
belonging  to  and  beine  the  property  of  the 
owner  of  the  mill,  and  extending  from  the 
mill,  at  one  end  of  the  curve,  to,  or  nearly 
to,  a  fence  surrounding  a  churchyard,  at  the 
other  end  of  the  curve.  This  dam  and  a  foot- 
path connecting  with  it  on  the  church  side  of 
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the  dam  may  be  considered  the  chord  of  the 
above-mentioned  curve  or  arc.  In  the  breast 
of  this  dam  there  were  automatic  waste  gates, 
which  worlced  in  frames  made  of  timtier: 
and  across  the  sills  forming  the  tops  of 
these  frames,  loose  planks  were  laid,  for  the 
convenience  of  the  mill  employees  when  remov- 
ing brush  and  other  deMs  as  it  accumulated 
and  obstructed  the  free  play  of  the  gates.  It 
further  appears  that  a  prong  of  Lankford  bay 
extends  across  the  curve  in  the  public  road,  and 
that,  as  the  tide  rises,  this  portion  of  the  road 
becomes,  because  inundated,  more  or  lessdifli- 
cult  to  traverse  by  persons  on  foot.  In  conse- 
quence of  this,  and  to  avoid  crossing  this  prong 
of  the  bav,  it  had  been  the  habit  of  persons  in 
the  neighborhood,  for  upward  of  fifty  years 
past,  to  leave  the  public  road  at  the  mill,  on  the 
one  side,  or  near  the  church,  on  the  other  side; 
and  to  walk  on  the  surface  of  the  dam  and  on 
the  loose  planks  over  the  waste  gates,  and  thus 
to  pass,  by  a  short  cut,  from  one  point  in  the 
public  road  to  another  point  in  the  same  road, 
without  going  around  the  curve.  About  dusk 
on  the  evening  of  January  20, 1895.  Lee  James, 
the  husband  and  fatber  of  the  equitable  plain* 
tiffs,  left  the  vicinity  of  the  church,  and  started 
for  his  home  on  the  mill  side  of  the  dam.  In- 
stead of  walking  around  the  curve  in  the 
county  road,  he  took  the  shorter  cut,  across  the 
breast  of  the  dam.  In  an  hour  afterwards  bis 
dead  body  was  found  in  the  dam,  at  the  waste 
gates, — a  point  distant  at  least  60  yards  from 
the  public  highway.  One  of  the  sills  showed 
traces  of  a  footprint,  and  it  seems  probable  that 
the  deceased  slipped  as  he  stepped  upon  the 
sill,  and  that  he  then  fell  into  the  water  and 
was  drowned.  This  action  was  brought  tore- 
cover  damages  for  the  death  thus  occasioned. 

It  is  perfectly  obvious  that  if  the  place 
where  the  accident  happened  was  not  a  pub- 
lic thoroughfare,  or  part  of  a  public  tihor- 
oughfare,  which  the  county  commissioners 
were  under  a  legal  obli^tion  to  keep  in  re- 
pair, its  disrepair  furnishes  no  evidence  of 
negligence  for  which  the  county  was  amen- 
able. This  proposition  is  so  self  evident  that 
its  statement  is  its  demonstration.  Now, 
confessedly,  the  man  met  his  death,  not  in 
the  known  and  established  public  highway, 
but  upon  private  property,  belonging  to  an 
individual,  and  located  at  least  50  yards  dis- 
tant from  the  county  road.  To  avoid  the 
inevitable  result  of  such  a  situation,  —  the 
certain  defeat  of  the  plaintiff's  claim  against 
the  county, — it  was  insisted  that  the  long- 
continued  user  of  the  milldam  by  the  public 
in  the  manner  hereinbefore  stated  converted 
the  milldam  into  a  public  highway,  and,  as  a 
corollary,  that  the  county  commissioners  were 
legally  bound  to  keep  the  dam  and  the  planks 
across  the  waste  gates  in  proper  repair,  as  a 
public  road  or  thoroughfare,  and  that  their 
failure  and  conceded  omission  to  do  this  were 
actionable  negligence,  for  which  they  were 
liable  in  the  penain^  action. 

There  is  no  doubt  that  an  owner  of  land, 
may  dedicate  it  to  the  public  for  a  highway, 
but  an  intent  on  the  part  of  the  owner  to  do 
so  is  absolutely  necessary,  and,  unless  such 
intention  is  clearly  proved  by  the  facts  and  cir- 
cumstances of  the  particular  case,  no  dedica- 
tion exists.    MeCormiek  v.  Baltimore,  45  Md. 
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512.  There  is  do  pretense  that  there  was  such 
a  dedication  in  the  case  at  bar.  But  a  public 
way  may  also  be  proved  either  by  a  copy  of 
the  record,  or  other  documentary  evidence  of 
the  laying  out  of  the  same  by  the  proper  au- 
thorities, pursuant  to  statute,  or  by  evidence 
of  immemorial  usage.  Day  v.  Ailender,  22 
Mil.  511.  It  is  upon  an  allefired  prescriptive 
r  i ^  h  t  that  reliance  is  placed.  While  t  he  pu blic 
may,  as  against  the  owner  of  the  soil,  acquire, 
by  prescription,  a  right  of  way,  something 
more  is  needed  to  make  the  way  so  acquired  a 
1  borough  fare  that  the  public  authorities  are 
bound  to  keep  in  repair.  There  must  he,  not 
only  a  dedication  or  a  right  acquired  by  pre- 
scription, but  there  must  be  also  an  acceptance, 
before  the  road  becomes  a  public  road  that  the 
county  commissioners  are  obliged  to  maintain. 
W  here  there  iB  no  obligation  to  keep  a  road  in 
repair  there  is  no  negligence  in  a  failure  to 
repair;  and,  where  there  is  no  negligence, 
there  is.  of  course,  no  liability.  If  it  be  con- 
ceded that  the  user  proved  in  the  case  at  bar 
was  sufficient,  as  sgaiust  the  owner  of  the 
dam^  to  give  to  the  public  a  right  to  use  the  dam 
as  a  way,  still  there  is  not  the  slightest  evi- 
dence to  show  that  the  county  commissioners 
of  Kent  county  ever  accepted  the  alleged  way 
over  the  dam  as  a  public  way  or  thoroughfare. 
Not  only  is  such  an  acceptance  necessary,  but 
it  must  be  proved  by  the  part^-  who  asserts  the 
way  to  be  a  public  way:  and  it  may  be  proved, 
when  express,  by  the  record,  or  it  may  be  im- 
plied from  repairs  made  and  ordered  or  know- 
ingly paid  for  by  the  authority  which  has  the 
legsLJ  power  to  adopt  the  street  or  highway,  or 
from  long  user  by  the  public.  2  Dill.  Mun. 
Corp.  §  W2;  Kennedy  v.  Cumberland,  66  Md. 
521;  5  Am.  &  Eng.  £nc.  Law,  p.  414. 

The  record  ezplicUly  states  that  the  county 
commissioners  of  Kent  county  never  made 
any  repairs  to  the  dam  or  to  the  planking  over 
the  waste  gates,  "or  in  any  manner  exercised 
any  control  over  the  same;  that  the  mill  pood 
and  dam  were  part  of  the  mill  property;  '*tbat 
the  planks  over  the  flood  gates  were  ptact  d 
there  originally  by  the  owners  of  tbemill  prop- 
erty," and  were  from  time  to  time  replaced 
and  changed  by  them;  '*and  that  all  repairs  to 
said  dam  and  bridge  were  made  by  the  owners 
of  the  property."  In  the  face  of  these  facts, 
it  would  be  futile  to  contend  that  there  had 
been  an  express  acceptance  of  this  way,  or  to 
insist  that  an  acceptance  can  be  legitimately 
implied.  There  is,  and  can  be,  no  uniform 
and  unbending  rule  by  which  every  case  pre- 
senting the  question  of  acceptance  by  implica- 
tion arising  from  long-contmued  user  by  the 
public  may  be  decidai.  The  surroundings, 
including  the  particular  locality,  the  character 
of  the  use,  and  the  condition  of  the  alleged 
way,  mu8t  in  each  instance  have  due  weight  in 
determining  whether  user  alone  justifies  the 
inference  that  there  has  been  an  acceptance. 
If  this  were  not  so,  and  if  the  naked  circum- 
stance that  a  designated  way  had  been  imme- 
morially  used  as  a  footway  were  sutScient  of 
itself  to  found  a  presumption  of  acceptance 
on,  there  would  be  huodreds  of  by  paths  in 
every  county,  now  used  over  private  property, 
as  convenient  and  short  routes  from  points  on 
public  roads  to  other  points  on  the  same  or 
different  public  roads,  that  would  require  the 
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supervision  of  the  county  authorities,  and  that 
might,  if  permitted  to  become  dangerous,  sub- 
ject the  county  to  pecuniary  liability  for  inju- 
ries occurring  on  them.  It  can  not  be  pretended 
that  the  mere  use  of  such  by-paths  converts 
them  into  public  ways  or  raises  a  presumption 
that  they  have  been  accepted  as  such  by  the 
county  authorities.  The  peculiar  situation  of 
this  particular  alleged  way  conclusively  nega- 
tives  an  inference  of  acceptance  by  the  public, 
and  equally  precludes  an  implication  that  the 
public  have,  as  against  the  owner,  acquired  by 
prescription  a  right  of  way  over  and  upon  the 
dam.  The  breast  of  the  dam  was  not  a  con- 
tinuous structure.  It  was  broken  by  an  open- 
ing for  the  waste  gates  for  a  distaoce  of  several 
feet.  Without  planks  or  flooring  over  the 
frames  containing  the  gates,  it  was  not  possi 
ble  to  traverse  the  bank  from  end  to  end,  ex- 
cept by  stepping  on  the  sills  of  these  frames. 
This  physical  condition  of  itself  showed  there 
was  no  design  on  the  part  of  the  owners  of  the 
dam  to  throw  it  open  as  a  public  thoroughfare, 
because  a  portion  of  it,  where  the  gates  were 
located,  wss  prHCtically  impassable.  The  rec- 
ord distinctly  shows*  that  the  planks  were 
placed  across  the  sills,  not  to  accommodate  the 
public,  or  to  afford  them  facilities  for  passing 
over  and  along  the  dam.  but  solely  for  the 
convenience  of  the  employees  of  the  mill,  in 
regulating  the  movements  of  the  gates,  and 
freeing;  them  from  accumulated  debris.  This 
circumstance  is  of  itself  suflScient  to  indicate 
that  there  was  no  acceptance  of  the  way  by 
the  public  authorities,  and  no  intention  on  the 
part  of  the  owners  of  the  dam  to  dedicate  it 
as  a  public  way,  even  if  there  were  not  the  fur- 
ther fact  that  a  right  by  prescription  to  use  it 
as  a  thoroughfare  would  be  utterly  inconsistent 
with  the  owner's  occupancy  of  it  a.<)  a  dam. 

It  was  objected  that  the  Instruction  trranted 
was  too  general;  but  this  we  do  not  assent  to. 
In  form,  it  was  a  demurrer  to  the  evidence, 
and  denied  the  right  of  the  plaintiff  to  recov- 
ery, conceding  the  plaintiff's  evidence  all  to  be 
true.  Harford  County  Comrs.  v.  Wise,  75  Md. 
48. 

We  find  no  error  in  the  second  exception. 
After  ibe  court  below  had  granted  theinstruc- 
lion  set  forth  in  the  first  exception,  the  plain- 
tiff's counsel  presented  a  bill  of  exceptions 
embodying  the  rulio^on  the  instruction,  which 
exception  he  insistea  on  having  signed  before 
the  jury  left  the  box;  but  the  court,  not  deem- 
ing: that  the  bill  of  exceptions  as  prepared  con- 
tained an  accurate  statement  of  the  testimony, 
declined  to  sign  it  at  that  time  and  directed  the 
iury,  after  they  had  rendered  their  verdict,  to 
be  discharged.  From  this  ruling,  the  second 
exception  was  taken.  The  decision  in  Roloson 
V.  Carson,  8  Md.  208,  relied  on  to  establish  er- 
ror in  this  ruling,  was  founded  on  Act  1834, 
chap.  288.  §  11.  That  act  provided  that  bills 
of  exception  must  be  signed  before  the  verdict 
is  rendered,  if  Ihe  party  requires  it.  But  the 
Code  does  not  contain  this  statute,  and  a  differ- 
ent rule  now  prevails.  "In  the  absence  of  a 
special  rule  .  .  .  the  general  rule  of  prac- 
tice is,  that  the  exception  must  be  taken  and 
noted  at  the  time  of  the  ruling  made;  but  the 
reduction  of  the  exception  to  form  may  and 
should  be  deferred  to  some  more  convenient 
time  after  the  trial,  but  during  Ihe  same  term 
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of  ooart,  when  the  exoepdon  shoald  be  pre- 
sented for  the  signature  and  seal  of  the  Judge." 
Thomas  y.  Ford,  68  Md.  848,  53  Am.  Rep.  518; 
WheOer  t.  Briscoe,  44  Md.  808. 

As  we  discoyer  no  errors  in  the  rulings  ex- 
cepted to,  the  Jttdgment  appealed  from  will  be 
4Hfflrmed,  with  costs. 


John  M.  BARRT,  Appi., 

V. 

Simon  EDLAYITCH. 


Md.  _....•••) 


1.  The  extent  of  an  eaeement  to  turn  m 
iraJl  of  aa  adjololoff  owner  for  the  support  of 
abuildlog,  wbloh  is  acquired  by  presoflptlon.  Is 
tbe  enjoymeot  of  the  use  of  the  wall  for  the  sup- 
port of  the  bouse  as  It  existed  during  the  period 
of  prescription. 

8.  The  owner  of »  wall  which  is  ralidect 
to  sui  easement  by  prefEM»ription  for  the 

support  of  the  buildinfr  of  an  adjoinhig  owner 
has  the  right,  on  raising  the  wail  higher,  to  tbe 
sole  use  thereof  unaffected  by  any  easement  for 
the  use  of  tbe  new  portion  to  support  an  addi- 
tional story  of  tbe  house  to  which  the  easement 
belongs. 

8.  The  rif  ht  to  oeeapy  the  siMkce  inteiv 
▼eninff  betireen  a  irall  and  the  line*  by 

one  who  acquires  an  easemeat  by  prescription 
for  the  use  of  the  wall  to  support  a  building,  is  a 
part  of  the  easement  so  acquired. 

4.   An  easement  for  the  support  of  a 
"  baildinff  by  a  wall,  which  Is  acquired  by  pos- 
session, becomes  appurtenant  to  tbe  estate,  and 
passes  to  successive  owners  of  the  building. 

(Jnnel8,188flw) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Superior  Court  of  Balimore  City  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  alleged  trespass  by  defendant  on  plain- 
tiff's property.     Reversed. 

Tbe  facts  are  slated  in  the  opinion. 

Mr.  Henry-  C.  Kennard*  for  appellant: 

Even  in  a  case  of  a  regular  party  wall  built 
one  half  on  the  land  of  each  of  two  contigu- 
ous owners,  while  from  the  necessity  of  the 
case  each  owner  is  entitled  to  tear  down  the 
whole  wall, — as  well  that  on  his  own  land  as 
that  on  tbe  adjacent  owner's, — for  the  purpose 
of  improving  his  own  property  according  to  his 
interest  and  inclinations,  yet  the  only  right 
which  the  adjacent  owner  has  in  this  new  wall 
is  to  have  in  it  tbe  same  right  of  support  it  had 
in  the  old  ooe. 

Putzel  Y.  Droters  d  M.  Nat.  Bank,  78  Md. 
856,  22  L.  R.  A.  682. 

The  appellee's  rights  in  tbe  wall  were  con- 
fined to  the  easement  which  he  had  acquired 
in  the  old  wall.  He  had  no  right  to  tear  the 
old  wall  down  or  to  use  it  in  any  way,  other 
than  he  hsd  used  it  before;  and  if  he  desired  to 
improve  his  property  he  would  have  to  build  a 
new  wall  on  his  own  land  in  the  absence  of  an 
agreement  to  the  contrary. 

Pnce  V.  MeConnell,  27111. 257, 259;  MeLaugh- 

Mora.— As  to  additioos  to  a  party  wall,  see  also 
Matthews  v.  Dixey  (Mass.)  5  L.  BL  A.  lOS;  Negus  v. 
Becker  fN.  Y.)  85  L.  B.  A.  087. 
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lin  V.  Cieeoni,  141  Mass.  258;  OUnn  v.  Davis,  85 
Md.  218,  6  Am.  Rep.  889:  Moore  v.  Banner,  58 
Md.  420;  Tiedeman,  Real  Prop,  g  612,  Light 
and  Air:  1  Code  Pub.  Gen.  Laws,  art.  21,  g  1. 

Even  if  the  wall  was  a  party  wall  in  its  full- 
est sense,  tbe  only  right  the  appellee  had  was 
to  demand  that  tne  windows  be  closed  up,  and 
in  the  absence  of  proof  of  such  request  by  the 
appellee  and  refusal  by  the  appellant,  appellee 
is  not  entitled  to  recover. 

Bowling  v.  Hennings,  20  Md.  179, 88  Am. 
Dec.  545;  Brawn  v.  Werner,  40  Md.  16;  Moor$ 
V.  Rayner,  supra. 

There  most  be  an  intention  to  claim  ad- 
versely in  order  to  acquire  title  by  adverse  pos- 
session. 

Cresap  ▼.  Hvtson,  9  Qill,  278;  Bavis  v.  Fur- 
low,  27  Md.  586;  Newman  v.  Toung,  80  Md. 
420. 

Appellee  is  not  entitled  to  tack  his  possession 
to  the  adversary  possession  of  his  predecessors 
in  title  because  one  of  them  had  occupied  ad- 
versely continuously  for  twentv  years. 

Armstrong  v.  Risteau,  5  Md.  271,  59  Am. 
Dec.  115;  Davis  v.  Farlow,  27  Md.  545;  Casey 
T.  Inloes,  1  Qill,  508,  89  Am.  Dec.  658;  Baker 
V.  Swan,  82  Md.  862;  Hanson  v.  Johnson^  63 
Md.  81,  50  Am.  Rep.  199;  1  Poe,  PI.  ^  268. 

Messrs.  William  L.  Uarbury*  Jacob  J. 
H,  Mitnlekt  and  J.  Uarkhsun  Uarshall* 
for  appellee: 

Titles  depending  upon  possession  no  stronger 
than  the  possession  conceded  to  have  been  had 
in  this  case  have  been  held  marketable  titles  bj 
this  court. 

Lurman  v.  Ettlmer,  75  Md.  268;  Bayr.  Pos- 
ner,  78  Md.  49;  Gump  v.  Sibley,  79  Md.  169; 
Foreman  v.  HW/(Md.)  29  Atl.  887. 

Where  one  incloses  and  possesses  more  land 
than  is  covered  by  the  description  in  his  deed, 
and  sells  to  another  by  the  same  description, 
who  enters  in  possession  of  all  the  land  in- 
closed, the  successive  possessions  can  |be 
tacked. 

Davock  V.  Nealon  (N.  J.)  82  Atl.  675. 

The  title  to  this  narrow  strip  passed  to  the 
plaintiff  on  the  following  ground:  The  title 
10  the  use  of  the  rear  wall  certainly  was  ac- 
quired by  prescription  more  than  thirty  years 
before  the  institution  of  the  suit,  the  joists  and 
beams  of  the  plaintiff's  house  having  rested  in 
said  wall  for  more  than  fifty  years. 

Bowling  v.  Hennings,  20  Md.  179;  Brown  r. 
Werner,  40  Md.  15. 

As  all  the  deeds  grant  the  lot  together  with 
the  appurtenances,  the  risbt  to  the  wall  and 
the  use  of  the  same  passed  as  an  appurtenant 
to  the  lot  granted. 

Moore  v.  Rayner,  58  Md.  411;  Sadtler  ▼. 
Peabody  Heights  Co.  66  Md.  7. 

The  taking  possession  by  mistake  is  no  ob- 
stacle to  the  running  of  the  statute.  It  is  only 
where  there  is,  in  addition,  no  intention  to 
claim  title,  that  the  statute  does  not  run. 

Abbott  V.  AbboU,  51  Me.  584;  Worcester  ▼. 
Lord.  56  Me  269,  96  Am.  Dec.  456;  Walbrunn 
V.  Ballen,  68  Mo.  164. 

A  wall  may  be  a  party  wall  though  it  itand 
wholly  on  the  land  of  one  of  the  parties. 

Brown  v.  Werner,  40  Md.  15. 

And  without  an  agreement  between  the  own- 
ers of  the  property  allowing  them,  windowa 
have  no  proper  place  in  party  walls.    This  is 
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CTldent  from  the  uses  and  objects  of  party 
walls,  with  which  windows  are  iDConsisteat. 

NormiUe  v.  GiU,  169  Mass.  427;  8t,  John  y. 
Bwtnty,  59  How.  Pr.  175;  Qrar^  ▼.  Smith, 
fn  Ala.  450,  5  L.  R.  A.  298. 

The  wall  was  a  party  wall  to  its  full  eitent 

QravcM  ▼.  Smith,  tupra;  Field  v.  Leiter,  118 
ri  17;  Brook9  t.  CurtM,  50  N.  Y.  639. 10  Am. 
Rep.  545. 

The  plaintiff  had  a  riffht  to  use  the  increased 
height  of  the  party  wall,  and  payment  of  bis 
share  of  the  cost  is  not  a  condition  precedent 
to  the  exercise  of  his  rights  therein. 

Matthem  v.  Dixey.  149  Mass.  595,  5  L.  R. 
A.  102;  Mott  V.  Oppinheimer,  135  N.  Y.  812, 
17  L.  R.  A.  409. 


J.,  delivered  the  opinion   of  the 
court: 

Simon  Edlavitcb,  the  appellee,  brought  this 
action  against  John  M.  Barry,  the  appellant, 
to  re(»>ver  certain  damages  alleged  to  have  been 
oommltted  to  the  property  of  tbe  former  bv 
the  latter.    The  narr.  alleges  that  tbe  defend- 
ant broke  and  entered  the  plain tiflfs  premises, 
and  "tore  down  a  portion  of  the  front  wall" 
and  "a  large  portion  of  the  soutbermost  wall 
of  said  improvement,"  and  other  wrongs,  etc. 
It  appears  that  the  parties  are  respectively  the 
owners  of  adjacent  houses  of  Center  Market 
•pace,  in  Baltimore  City.     Tbe  entire  wall  be- 
tween the  lots  has  been  used  for  the  support 
of  both  houses  for  fifty  years.    From  Center 
Market  space  eastwardiy  for  86  feet,  it  is  built 
one  half  on  each  lot;  but  tbe  remainder — ^being 
^  inches  in  thickness,  and  extending  eastwardiy 
54  feet  to  an  alley  in  the  rear— stood  entirely 
on  the  lot  of  the  appellant.    Barrv,  desiring 
to  improve  his  lot,  obtained  from  the  appellee 
an  agreement  to  allow  him  '*to  remove  party 
wall,  providing  he  replaces  same  in  twenty- 
one  working  davs,  weather  permitting,  tbe  said 
wall  begin Dio^  86  feet,  more  or  less,  irom  the 
front  building  line,  and  extending  back  to  the 
alley."    He  then  tore  down  this  part  of  the 
wall,  and,  in  its  place,  built  a  new   14-incb 
wall  wholly  within  the  metes  and  bounds  of 
his  own  deed,  and  raised  it  some  15  or  20  feet 
higher  than  the  height  of  the  old  wall.    Four 
feet  above  tbe  plaintiff's  roof,  be  left  openings 
in  tbe  new  wall  for  windows,  and  inserted 
frames  therein.    The  plaintiff  offered  evidence 
to  show  that  in  building  this  portion  of  the 
wall  the  defendant  bad  moved  it  from  4  to  8 
inches  over  towards  the  plaintiff's  lot,  and  in 
order  to  so  move  it  the  ends  of  the  beams  and 
Joists  and  steps  of  Ikllavitcb's  house  were  cut 
off.     This  the  defendant  denied,  and  offered 
evidence  to  prove  that  the  new  wall  was  not 
moved,  but  built  on  the  line  of  the  old  wall, 
tbe  additional  width  being  on  bis  own  prem- 
ises; also,  that  tbe  old  wall  leaned  to  the  south, 
and  that  the  cutting  of  the  beams  and  steps  in 
the  plaintiff's  house  was  necessitated  by  rea- 
son of  the  new  wall  being  made  straight;  that 
these  beams  were  insert^  at  the  same  height 
in  the  new  wall  and  gave  the  plaintiff's  house 
the  same  support  that  it  bad  in  tbe  old.    Sub- 
sequently tbe  plaintiff  built  his  own  house  one 
•tory  higher,  and,  in  so  doing,  closed  in  the 
window  openings,  and  sought  to  use  the  new 
wall  for  his  upper  story,  by  inserting  beams  in 
that  part  of  it  which  was  above  tbe  top  of  tbe 
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old  wall  as  it  stood  originally.  Both  parties 
offered  evidence, — the  one  to  show  the  work 
was  not  carefully  and  properly  done,  and  that 
the  old  wall  was  sufficient  for  the  uses  to  which 
it  had  been  applied;  tbe  other,  that  every  pos- 
sible care  was  observed  in  tearing  down  the 
old  wall  and  in  erecting  the  new,  and  that  the 
old  was  unsafe  to  build  on  it  the  structure  be 
proposed  to  erect 

The  controversies  now  to  be  considered  relate 
to  the  respective  rights  of  the  parties  to  the 
use  and  enjoyment  of  the  easternmost  portion 
of  the  wall.  This,  as  has  been  stated,  stands 
entirely  upon  the  land  of  the  defendant,  and 
has  been  used  for  more  than  twenty  years  for 
the  common  support  of  the  huuse  oi  the  plain- 
tiff as  well  as  of  tbe  defendsnt.  The  plaintiff 
contends  that  under  these  circumstances  it  be- 
came, by  prescription,  a  "party  wall,"  in  tbe 
fullest  meaning  to  be  attached  to  such  words. 
"The  term  'party  wall'  is  usually  applied  to 
such  walls  as  are  built  partly  on  the  land  of 
one  and  partly  on  the  land  of  another,  for  the 
common  benefit  of  both,  in  supporting  timbers, 
used  in  the  construction  of  contiguous  build- 
ings. .  .  .  But  a  division  wall  may  become 
a  party  walj  by  agreement,  either  actual  or 
presumed,  and  although  such  wall  may  have 
been  built  exclusivelv  upon  tbe  land  of  one,  if 
it  has  been  used  ana  enjoyed  in  common  by 
the  owners  of  both  houses  for  a  period  of 
twenty  vears,  the  law  will  presume,  in  tbe  ab- 
sence of  evidence  showing  that  such  use  and 
enjoyment  was  permissive,  that  the  wall  is  a 
party  wall.  In  such  cases  the  law  presumes 
an  agreement  between  the  adjacent  owners 
that  the  wall  shall  be  held  and  enjoyed  as  the 
common  property  of  both."  Brawn  v.  Werner, 
40  Md.  21.  The  case  Just  cited  was  an  action 
to  recover  damages  for  injuries  occasioned  by 
the  careless  manner  in  which  the  adjoining 
house  was  improved,  and  the  decision  must  be 
regarded  in  the  light  of  its  particular  facts. 
The  scope  of  the  court's  rulings  was  that  the 
user  therein  shown  was  sufficient  to  enable 
tbe  Jury  to  find  the  wall  to  be  a  party  wall, 
and  that  neither  party  had  authority  to  inter- 
fere with  it  without  tbe  consent  of  the  other, 
unless  be  could  do  so  without  injury  to  that 
01  her's  possession.  But  it  in  no  wise  impeaches 
the  general  doctrine  that  in  cases  of  prescrip- 
tion the  terms  of  the  presumed  grant  are  fixed 
and  determined  by  the  user  m  which  it  origi- 
nated. 

Possession  per  ee  can  never  afford  the  pre- 
sumption of  a  grant,  so  as  to  conclude  the  real 
owner.  Tbe  possession  must  be  open,  known 
to  the  other  partv,  and  adverse  to  some  right 
in  the  owner,  it  is  onl^  from  the  fact  that 
such  possession,  amounting  as  it  does  to  a  con- 
dnuous  claim  of  title,  has  been  acquiesced  in 
for  twenty  years,  that  tbe  presumption  of  a 
grant  is  afforded.  So  that,  from  the  very  state- 
ment of  the  nature  of  title  by  prescription,  it  is 
obvious  that  the  presumed  grant  can  never  ex- 
tend further  than  the  user  in  which  the  other 
parly  has  acquiesc^.  These  principles  are  so 
well  established  as  to  require  no  citation  to 
support  them.  They  are  applicable  to  the 
acquisition  of  easements  (Washb.  Easem.  8d 
ed.  74;  Parker  v.  FooU,  19  Wend.  818),  and, 
we  think,  are  fully  sustained  by  the  decisions 
of  this  court.    In  DowUng  v.  Henninge,  20  Md. 
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188,  88  Am.  Dec.  545,  the  court  said  that  the 
manner  of  tbe  construction  of  the  buildings 
impli^  an  agreement  between  the  builders 
that  each  should  have  a  ri^ht  of  support  or 
easement  in  the  ground  of  the  other,  so  far  as 
necessary  to  maintain  the  alley  for  mutual 
use,  and  the  partition  wall  for  the  common 
support  of  the  two  houses;  and,  while  no  other 
inference  would  seem  possible,  yet  "tbe  right 
claimed  by  the  appellee  could  not  be  sustained 
by  the  simple  implication  of  such  an  agree- 
ment. Tbe  right  of  support  or  easement  .  •  . 
is  of  such  a  character  that  it  must  have  origi- 
nated in  a  grant  either  actual  or  presumed,  as 
matter  of  law,  from  the  facts  shown  by  tbe 
evidence  in  the  case."  The  court,  then,  after 
having  sbown  that  the  mutual  use  of  tbe  alley 
and  wall  was  adverse  to  and  inconsistent  with 
tbe  separate  rights  of  the  parties,  proceeded  to 
state  that  the  use  of  the  alley  and  walls  raises 
the  presumption  of  "mutuu  grants  for  such 
enjoyment  for  the  time  the  two  houses  should 
be  capable  of  safe  and  beneficial  occupation." 
8o  also  in  Putzel  y.  Drovers  tt  M,  Nat.  Bank, 
78  Md.  800,  22  L.  R  A.  682,  this  court  uses 
language  entirely  in  accordance  with  tbe  view 
above  expressed.  They  say:  "  Under  tbese  cir- 
cumstances tbe  law  considers  that  he  had  a  pre- 
scriptive title  to  the  use  of  it  [the  division  wall] 
in  the  manner  in  which  he  had  enjoyed  it.  .  .  . 
To  tbe  extent  of  such  use,  his  title  is  clearly 
established.  .  .  .  Tbe  bank  retained  all  its 
rights  in  the  division  wall  which  are  not  in- 
consistent with  the  enio3^ment  of  the  easement. 
It  was  bound  to  permit  it  to  be  used  as  a  sup- 
port for  Putzel's  house  in  tbe  accustomed 
manner;  but  this  is  the  limit  of  its  obligation." 
The  cases  cited  by  tbe  appellee  in  no  wise  are 
in  conflict  with  these  views.  In  Oraves  v. 
Smith,  87  Ala.  451,  6  L.  R.  A.  298,  there  was 
an  agreement  which,  in  terms,  created  a  party 
wall,  with  the  right  to  tbe  appellant  to  use  the 
same  "in  the  erection  of  any  building  which 
he  or  they  m^  wish  to  build  upon  said  lot." 
The  court  held,  under  these  circumstances,  that 
the  cross  easement  of  appellee  was  "violated 
by  the  attempt  of  the  defendants  to  create  the 
openings  for  tbe  windows."  So.  in  Brooks  v. 
Curtis,  50  N.  Y.  642,  10  Am.  Rep.  545,  the 
language  of  the  deeds  and  tbe  acts  of  the  par- 
ties show  that  it  was  their  intention  that  tbe 
wall,  which  stood  one  half  on  each  lot,  should 
be  a  party  wall  for  the  common  use  of  both 
lots,  and  that  such  an  easement  included  the 
right  to  increase  tbe  height  of  the  wall,  pro- 
vided it  be  done  without  detriment  to  the 
strength  of  the  wall,  or  to  the  property  of  the 
adjacent  owner.  And  in  Field  v.  Jjeiter,  118 
111.  23,  tbe  character  and  scope  of  the  cross- 
easement  was  made  to  depend  upon  the  con- 
struction of  tbe  agreement  between  the  parties. 
On  the  other  hand,  in  McLaughlin  v.  Ceeeoni, 
141  Mass.  254,  where  the  party  claimed  by  ad- 
verse user,  tbe  court  held  that  the  defendant 
could  continue  to  burden  the  wall  to  the  extent 
of  her  use,  "but  she  cannot  enlarge  or  add  to 
the  rights  acquired  by  adverse  occupation  ex- 
cept 1^  some  other  title."  Matthews  v.  Dixep, 
14»  Mass.  597.  5  L.  R  A.  102;  Everett  v.  Ed- 
wards, 149  Mass.  591,  5  L.  R.  A.  110.  Now,  in 
this  case  tbe  wall  in  question  stands  wholly  on 
tbe  land  of  Barry,  and  there  is  nothing  in  tbe 
case,  beyond  tbu  fact,  to  explain  the  use  of 
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tbe  wall  by  Edlavitch.  Such  use  it  is  not  per- 
ceived could  a  be  of  benefit  to  Barry.  It  wa» 
a  mere  burdkn  upon  his  property,  open,  ad- 
verse, and  acquiesced  in  bv  him.  No  other  in- 
ference whatever  can  be  drawn  from  its  exist- 
ence, except  that  which  tbe  law  implies,  pig., 
a  grant  to  do  the  things  that  bad  been  done  for 
so  long  a  time.  There  is  nothing  in  tbe  case 
from  which  it  can  be  presumed  that  either 
party  intended  that  the  wall  should  be  a  party 
wall,  except  to  the  extent  and  for  tbe  purpose 
of  supporting  the  appellee's  building  as  it  bad 
been  supported  for  so  many  years.  That  was- 
therefore  the  extent  of  the  appellee's  right, 
namely,  to  enjoy  the  use  of  the  wall  for  tbe 
support  of  his  house  as  it  then  existed.  The 
wall  being  tbe  property  of  the  appellant,  and 
on  his  own  lot,  there  can  be  no  reason  assigned 
why  he  could  not  strengthen  it,  and  add  to  it» 
height,  if  be  chose  to  do  so,  provided  it  was 
done  without  detriment  to  the  other  party'a 
right.  And  it  follows,  also,  necessarily,  that 
the  appellee  has  no  rights  in  or  to  that  part  of 
the  new  wall  which  is  above  the  height  of  the 
old,  and  which  is  not  required  for  the  support 
of  the  timbers  of  bis  house,  as  it  formerly  stood; 
and,  if  this  be  so,  there  was  no  invasion  of 
his  rights  by  the  placing  of  openings  for  win- 
dows in  such  part  of  the  wall.  Weston  y.  Ar^ 
nold,  48  L.  J.  Ch.  128.  The  right  of  the  ap- 
pellee was  to  maintain  the  support  of  his  house 
as  it  had  t>een  for  twenty  years  or  longer,  and 
therefore  if,  in  the  rebuildmgof  the  new  wall, 
his  house  was,  without  his  consent,  detri- 
mentally affected  by  injuries  occasioned  either 
by  careless  construction,  or  by  cutting  bi» 
joists  and  steps  so  that  now  they  are  no  longer 
as  they  were,  or  tbe  rooms  were  narrowed,  tbe 
appellant  would  be  responsible,  although  such 
cutting  was  rendered  necessary  by  the  straight- 
ening of  the  new  wall.  In  a  word,  the  appel- 
lee bad  a  full  right  to  maintain  his  easement 
to  tbe  extent  of  the  ancient  user,  and  any  en- 
croachment thereon  by  the  appellant  was  aa 
invasion  of  bis  rights. 

The  record  shows  that,  by  tbe  description- 
contained  in  his  deeds,  tbe  appellee's  lot  doea 
not  include  a  strip  of  land,  between  4  and  S 
inches  wide,  to  tbe  north  of  the  wall;  and  if 
this  be  so,  it  is  contended,  the  appellee  is  not 
entitled  to  tack  bis  possession  to  that  of  hia 
predecessors,  and  bis  case  must  fail  for  want 
of  title  to  that  portion  of  the  building  and  lot 
which  lies  between  his  south  line  and  the  wall 
in  questfon.  But  we  do  not  think  this  case 
raises  such  a  question.  It  is  conceded  that  John 
Braunt.  under  whom  the  appellant  claims, 
occupied  the  lot  for  more  than  twenty  years, 
and,  during  the  whole  of  bis  possession,  used- 
the  wall  for  tbe  support  of  bis  house,  in  the 
same  manner  and  to  tbe  same  extent  as  did 
those  (including  tbe  appellee)  who  afterwarda 
owned  and  occupied  it.  Such  possession, 
therefore,  undoubtedly  was  sufficient  to  and 
did  confer  upon  him  a  title  to  the  easement, 
whatever  its  nature  was.  Now,  what  waM  the 
full  extent  of  his  easement?  He  not  only  ac- 
quired a  right  to  the  use  of  the  wall  to  support 
bis  house,  but  also  to  do  that  which  wa» 
obviously  necessary  to  the  enjoyment  of  that 
right;  that  is,  to  occupy  the  space  intervening 
between  the  wall  and  his  own  line.  The  ease- 
ment which  the  adverse  possession  conferred 
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apoD  him  incltided  an  easement  to  use  the  soil 
that  intervened  between  his  property  and  tbe 
wall.  The  grant  of  an  easement  carries  with 
it  aJl  that  is  absolutely  necessary  to  the  eojov- 
nient  of  It  1  Wms.  8aund.  828.  note  6;  Wasbb. 
Elasem.  25  (star  paging).  He  acquired  no  title 
to  the  soil.  His  right  was  merely  an  easement 
over  it, — to  use  it,  as  appendent  to  the  princi- 
pal easement  of  a  right  of  support.  In  the  wall 
of  tbe  adjoining  proprietor,  and  necessary  to 
its  eo joyment.  Leonard  t.  White^  7  Mass.  6. 
.1  Am.  Dec.  19;  Nieodemui  y.  Nieodemus,  41 
Md.  586.  In  Dawling  y.  Bennings,  20  Md. 
182,  88  Am.  Dec.  545,  tbe  party  wall  was  con- 
structed on  an  arch  supported*  by  walls  built 
on  each  lot.  Dowling  proposed  to  take  down 
such  parts  of  tbe  arch  as  were  on  his  own  lot, 
and  improve  to  tbe  line  of  the  adjoining  lot. 
It  was  held  that  the  parties  bad  the  use  of  the 
alley  and  alley  walls  for  the  time  the  two 
houses  should  be  capable  of  safe  and  beneficial 
occupation.  It  was  not  contended  that  title  to 
the  soil  of  the  alley  was  affected  by  the  adverse 
user,  and  the  court  did  not  so  decide.  What 
it  did  hold  was  that  each  party  had  an  ease- 
ment in  the  walls,  and  over  the  alley,  so  long 
as  the  two  houses  should  be  capable  of  bene- 
ficial occupation.  Such  was  the  nature  of  the 
easement  Braunt  acquired  by  his  possession. 
It  became  consummate  in  bis  lifetime,  and 
thereby  also  became  appurtenant  to  his  estate. 
It  therefore  p&Hsed  by  the  several  conveyances 
to  the  succeasive  owners,  and  is  now  in  the 


appellee.  Each  deed  in  the  chain  of  title  con- 
veys the  building  and  risrhts  and  appurte- 
nances thereto  belonging,  and.  even  if  this  were 
not  so,  the  easement,  bemg  in  fact  appurtenant, 
would  pass  without  the  word  ''appurtenant" 
being  used  in  the  deed.  Ritger  v.  Parker,  8- 
Cush.  145,  54  Am.  Dec.  744;  Barnee  v.  Lloyd, 
112  Mass.  224;  Cholidge  v.  Eager,  48  Yt.  9,  5 
Am.  Rep.  256;  WethereU  v.  Brobst,  28  Iowa, 
591. 

It  only  remains  to  apply  these  principles  to 
the  instructions  asked  for  by  the  parties,  and 
allowed  or  rejected  by  the  court.  The  first 
prayer  of  the  plaintiff  denies  the  right  of  the 
appellant  to  the  exclusive  use  of  that  part  of 
the  new  wall  which  is  above  the  height  of  the  old 
and  for  that  reason  should  not  have  been 
granted.  Tbe  same  objection  lies  to  tbesec:ond. 
The  converse  of  this  proposition  is  stated  in  the 
appellant's  twelfth  prayer,  which  should  have 
hi  en  granted.  The  appellee's  fourth  and  sixth 
prayers  were  not  objected  to  at  the  argument, 
nor  was  the  rejectiou  of  tbe  first,  seoond,  and 
eleventh  instructions  asked  for  by  the  appel- 
lant. The  appellant's  eiehtb,  thirteenth,  zour- 
teenth,  fifteenth,  and  sixteenth  prayers,  we 
think,  were  properly  rejected.  The  eighth 
and  thirteenth  ignore  all  the  rights  of  tbe  appel- 
lee, and  are  defective  for  thai  reason.  For 
error  in  granting  the  plaintiff's  first  and  sec- 
ond prayers,  and  in  rejecting  the  defendant'^ 
twelfth,  the  Judgment  must  be  reversed. 

Judgment  retereed  and  new  trial  awarded. 
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Mary  E.  GROVE 

V. 

Azlena  YOUELL,  Plff.  in  Err. 

( Kton. ) 

1*  A  Ufa  tenant  is  evleted  Drom  a  room 
In  a  hoos^t  so  as  to  constitute  a  hreaob  of  a 
bond  securing  the  right  to  Its  occupancy,  when 
denied  access  to  the  room  by  i>asBing  through  tbe 
house,  tf  there  is  no  other  mode  of  access  thereto 
and  tbe  occupation  Is  abandoned  in  consequence 
thereof. 

8«  Damaffos  for  OTletloa  of  a  lUla  ten- 
mat  from  a  room  In  a  house  Include  tbe  rental 
value  up  to  the  commencement  of  the  action, 
and  tbe  present  worth  of  the  rental  value  from 
that  time  forward  during  tbe  life  teoant^s  ex- 
pectation of  life,  based  upon  mortality  tables. 

'Jnly21,]BB8.) 

ERROR  to  the  Circuit  Court'for  Kent  County 
to  review  a  Judgment  in  favor  of  plaintiff 
in  an  action  upon  a  bond  given  to  plaintiff  by 
defendant  to  secure  to  plaintiff  tbe  use  of  cer- 
tain premises.    AJ/irmed, 
Tbe  facts  are  stated  in  the  opinion* 

NoTB.— As  to  eviction  from  premises,  see  also 
Collier  v.  Oowger  (Ark.)  6  L.  B.  A.  107:  Bdmison  v. 
Lowry  (S.  D.)  17  L.  B.  A.  27S.  and  nolU;  and  Collins 
V.  Lewis  (Mmn.)  19  L.  B.  A.  SSS.  I 
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Meeere,  Lombard  &  Hnf^hes,  for  plain- 
tiff in  error: 

There  is  no  evidence  in  the  case  to  show  that 
the  room  was  ever  used  or  occupied  by  anyone 
other  than  Mrs.  Giove  between  tbe  time  of 
the  sale  to  defendant  and  the  commencement 
of  this  suit.  Tbe  conversation  only  extended 
to  the  use  of  the  room  in  the  absence  of  plain- 
tiff, and  did  not  in  any  manner  relate  to  refus- 
ing plaintiff  the  use  of  and  access  to  the  room 
at  any  time  she  returned  and  desired  it.  There- 
is  no  evidence  that  the  subsequent  acta  of  Mrs. 
Ellis  in  refusing  to  permit  the  plaintiff  to  ga 
to  the  room  were  authorized  by  the  defendant. 

Rice  V.  Dudley,  66  Ala.  68;  tSdgerton  v.  Page^ 
20  N.  Y.  281;  Breuckmann  y.  TwibiU,  89  Pa. 
58;  EUiott  v.  Aiken,  45  N.  H.  80;  Fuller  v. 
Rvhy,  10  Gray,  285. 

The  declaration  of  the  plaintiff  is  faulty  for 
the  reason  that  it  combines  within  it  two  dis- 
tinct forms  of  action,  trespass  with  assumpsit. 

Green,  Pr.  100,  and  citations  there  given, 
185. 

Mr.  Albert  Crane,  with  Mr.  Daniel  E.^ 
Corbitt,  for  defendant  in  error. 

Loni^,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  upon  a  bond  given  by  the 
defendant  to  the  plaintiff.  The  bond  redtea 
that  the  defendant,  being  in  debt  to  tbe  plain* 
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tiff  for  the  purchase  price  of  certain  lots  in  the 
-dtj  of  Grand  Rapids,  in  the  sum  of  |4,000, 
Affrees  to  pay  that  sum,  with  interest  at  the  rate 
or  7  per  cent,  payable  semi-annually,  within 
five  years  from  the  date  of  the  bond.  The 
bond  further  recites:  *'It  is  further  agreed 
that  the  said  Grove  may  occupy  any  room  that 
is  in  the  house  on  sold  lots,  or  any  room  in  any 
house  that  may  be  built  on  said  lots  to  take  the 
place  of  the  one  that  is  now  built  on  them, 
that  she  may  select,  during  the  remainder  of 
her  natural  life.  It  is  further  agreed,  said 
Youell  shall  pay  to  said  Grove  the  further 
sum  of  $50  every  six  months  during  the 
remainder  of  her  natural  life.  Then  this 
obligation  shall  be  void;  otherwise  to  remain 
in  full  force  and  effect."  The  breach  of 
the  conditions  of  the  bond  assigned  is  that 
the  two  half-yearly  payments  that  fell  due 
•June  11  and  December  11, 1894,  were  unpaid, 
together  with  the  interest  thereon.  The  fur- 
ther breach  assigned  is  that  in  pursuance  of 
said  agreement  the  plaintiff  selected  a  room  in 
aaid  house,  of  which  the  defendant  had  notice, 
'^and  the  uid  plaintiff  entered  into  and  took 
possession  of  said  room,  and  occupied  the  same 
until  on,  to  wit,  the  Ist  day  of  October.  1898, 
at  which  time  the  said  defendant  evicted  her 
therefrom:  and  afterwards,  to  wit,  in  the  month 
of  October,  1898,  the  said  defendant  rented  the 
house  that  was  on  said  lots  to  Hiram  R.  Ellis, 
who,  with  his  family,  entered  into  and  took 
X)088ession  of  said  house,  and  still  occupy  the 
aame;  and  the  said  defendant  and  her  tenant 
aforesaid  entered  the  room  so  selected  as  afore- 
said by  said  plaintiff  and  evicted  Uie  said 
plaintiff,  and  deprived  her  of  the  use  and  ben- 
efit thereof,  and  compelled  the  said  plaintiff  to 
abandon  the  same."  Upon  the  trial  the  plain- 
tiff introduced  testimony  tending  to  support 
the  allegation  of  her  declaration.  There  was 
no  denifli  on  the  part  of  the  defendant  of  the 
amount  due  upon  the  agreement,  and  the  court 
so  directed  the  Jury.  The  controversy  was 
over  the  question  whether  the  plaintiff  had 
been  evicted  by  the  defendant,  or  with  hor 
knowledge.  That  fact  was  asserted  by  the 
plaintiff,  and  denied  by  the  defendant.  The 
court  charged  the  jury  upon  this  question, 
and  upon  the  question  of  damages,  as  follows: 
"  To  constitute  an  eviction  of  plaintiff  from 
the  room  by  defendant,  an  actual,  physical 
expulsion  was  not  necessary.  Any  act  or  acts 
of  the  defendant  which  deprived  the  plaintiff 
of  the  beneficial  enjoyment  of  the  room,  to 
which  she  was  entitled  under  the  bond,  would 
amount,  in  law,  to  an  eviction.  If,  by  the 
procurement  of  the  defendant,  the  plaintiff 
was  excluded  from  access  to  such  room,  with 
the  intention  and  effect  of  depriving  the  plain- 
tiff of  enjoyment  thereof,  and  the  plain  tiff 
yielded  to  such  exclusion  and  abandoned  the 
occupation  of  such  room,  such  exclusion,  in 
law,  would  amount  to  an  eviction.  It  is  not 
necessary  that  you  should  be  confined  to  any 
one  of  the  se?eral  alleged  acts  testified  to  on 
the  part  of  the  plaintiff,  from  which  to  find 
whether  or  not  an  eviction  had  been  established 
by  the  evidence.  You  have  a  right  to  take 
into  consideration  all  the  facts  and  circum- 
stances proved  in  the  case,  relating  to  the 
alleged  breach,  prior  to  the  commencement  of 
this  action.    It  is  ior  you  to  determine  the 
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credibility  of  the  wituesses  sworn  in  the  case, 
and  to  give  to  the  testimony  of  each  such 
weight  as  vou  think  it  is  entitled  to.  It  was 
the  duty  of  the  defendant  to  provide  the  plain- 
tiff with  the  facilities  of  ingress  and  egress  to 
the  room  in  question.  If,  as  claimed  by  the 
plaintiff,  the  tenant  of  the  defendant  refused 
the  plaintiff  ingress  to  the  room,  which  fact 
was  communicated  to  the  defendant,  and  she 
thereafter  refused  or  neglected  to  provide  plain- 
tiff with  facilities  for  ingress  and  egress  to  the 
room,  with  intent  thereby  to  deprive  plaintiff 
of  the  free  use  of  said  room,  then  such  alleged 
facts,  if  you  find  them  to  be  true,  consiiiuted 
an  eviction  by  the  defendant  of  the  plaintiff 
from  the  room  in  question.  It  is  for  you  to 
say  whether  it  is  true,  or  not,  from  the  evidence 
in  the  case.  Of  course,  if  you  find  it  was  not 
true  it  would  not  constitute  an  eviction,  because 
there  would  be  nothing  to  base  it  on,  so  far  aa 
that  alleged  fact  is  concerned.  If  you  find 
that  the  assignment  of  the  breach  of  the  bond 
by  the  defendant,  in  evicting  the  plaintiff,  is 
true,  and  that  the  plaintiff  should  recover  dam- 
ages therefor,  then  the  plaintiff  was  not  bound 
to  renew  the  contract  broken  by  the  defendant, 
either  by  making  any  subsequent  demand  for 
the  possession  of  the  room,  or  of  accepting 
possession  of  the  room  of  the  defendant  after- 
wards, and  you  will  assess  the  plaintiff's  dam- 
ages for  this  breach.  The  damages  sustained 
by  the  plaintiff  under  the  breach  of  the  bond 
assigning  an  eviction,  if  any,  include  damages 
for  t  wo  different  periods :  First,  damages  from 
the  date  of  the  eviction  to  the  commencement  of 
this  suit;  second,  damages  from  the  date  of  the 
commencement  of  this  suit  to  the  time  you 
determine  that  the  plaintiff  will  probably  live. 
Under  these  instructions  it  will  be  necessary  for 
you  to  determine  when  the  eviction  occurred. 
Tlie  date  of  the  commencement  of  this  action 
is  shown  by  the  files  in  the  case  to  have  been 
the  19th  day  of  March,  1898.  The  measure  of 
damages  from  the  date  of  eviction  to  the  com- 
mencement of  this  suit  will  be  the  rental  value 
of  the  room  during  that  time, — the  fair  rental 
value  of  it;  what  it  was  actually  worth.  To 
determine  the  plaintiff's  damages,  if  any.  sub- 
sequent to  the  commencement  of  this  suit,  you 
will  find  from  all  the  evidence  in  this  case, 
considering  the  plaintiff's  age,  her  health,  her 
condition  in  life,  her  expectation  of  life,  as 
shown  by  the  table  of  mortality  based  on 
American  experience,  and  the  circumstances 
under  which  she  is  placed,  how  long  she  will 
probably  live,  and  the  annual  rental  value  of 
the  room  during  that  time,  and  then  determine 
the  present  worth  of  that  rental  value  for  one 
year,  for  two  years,  and  so  on  and  up  to  and 
including  the  expectation  of  life  which  you 
find,  and  add  these  sums  together.  The  pres- 
ent worth  of  the  annual  rental  value  of  the 
room  may  be  obtaiued  by  dividing  the  annual 
rental  value  by  $1,  plus  the  interest  on  $1  at 
the  rate  of  6  per  cent  per  annum  for  one  year, 
and  for  two  years,  and  so  on  up  to  and  includ- 
ing the  expectation  of  life  which  you  find  from 
all  the  evidence  in  the  case.  The  present  worth 
of  the  annual  rental  value  of  the  room  subse- 
quent to  the  commencement  of  this  suit,  added 
to  the  damages  found  before  the  commence- 
ment of  this  suit,  will  be  the  amount  of  dam- 
ages you  should  assess  for  the  breach  of  the 
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tond  ayerrinir  the  eviction.  If  tou  do  not 
find  for  the  plaintiff  on  the  breach  aasigDing 
«n  eviction,  then  yon  will  find  in  your  verdict 
that  the  breach  so  assigned  ia  not  true,  and 
that  the  plaintiff  shoald  not  recover  damages 
therefor.  The  court  also  instructed  the  jury 
«8  to  what  the  form  of  the  verdict  might  be 
upon  either  branch  of  the  case.  The,  jury 
found  there  was  due  upon  the  money  part  of 
the  bond  the  snm  of  |107.60,  and.  as  damages 
for  the  eviction  of  the  plaintiff  from  her  room 
4n  the  house,  the  sum  of  $500. 

The  first  assignment  of  error  relates  to  the 
charge  of  the  court;  and  the  defendant  asserts 
that  the  cause  was  tried  upon  the  theory  that 
the  plaintiff  was  evicted  from  the  room  seiecfed 
by  her  by  defendant's  tenant,  Hiram  R.  Ellis, 
•or  by  bis  wife,  and  that  defendant  would  be 
liable  for  damages,  regardless  of  defendant's 
knowledge,  consent,  or  authorization  of  such 
eviction;  and  it  is  insisted  that  the  court  was 
in  error  In  this  charge.  The  case  was  not 
submitted  to  the  jury  upon  that  tbeorv.  The 
portion  of  the  charge  relating  thereto  has  been 
set  out  above.  The  evidence  tended  to  show 
that  there  was  an  eviction  by  the  procurement 
of  the  defendant.  We  need  not  set  forth  the 
evidence  here.  We  ihiDk  there  was  sufficient 
€?idence  upon  which  to  base  the  charge  of  the 
court,  as  given. 

Defendant's  requests  from  1  to  6  inclusive 
were  properly  overruled  by  the  court.  The 
seventh  request  was  upon  the  theory  that  the 
lease  which  defendant  gave  to  Ellis  reserved  to 
the  plaintiff  the  room  In  question,  with  right 
of  ingress  and  egress,  and  it  then  and  there 
became  Ihe  duty  of  Ellis  to  recognize  such 
right  of  occupancy  and  ingress  and  egress  to 
«Qd  from  said  room,  and  that  the  conduct  of 
Mr.  Ellis  or  his  wife  could  not  be  considered 
unless  the  jury  were  satisfied  by  a  preponder- 
ance of  evidence  in  the  case  that  such  action 
sDd  conduct  were  at  the  reouest  and  by  the 
direction  of  the  defendant.  It  is  evident  that 
the  court  below  did  not  regard  the  lease  as 
reserving  the  rights  to  which  the  plaintiff  was 
entitled,  but  that  Ellis  and  his  wife,  under  the 
lease,  and  with  the  knowledge  of  the  defend- 
ant, ejected  the  plaintiff  from  the  premises. 
The  lease  from  defendant  to  Mr.  Ellis  was  for 
the  period  of  three  years,  at  the  sum  of  $16  per 
month.  So  far  as  any  rights  of  Mrs.  Grove 
are  recognized  in  the  lease  they  are  stated  as 
follows:  ''Yielding  and  paying  therefor  .  .  . 
during  the  occupancv  of  Mrs.  Dr.  Qrove  of  a 
portion  of  said  dwelling  house;  and  when  Mrs. 
Orove  vacates  said  dwelling  house  the  sum  of 
|I8  per  month  is  to  be  paid,  in  lieu  of  $16,  as 
before  stated."  The  lease  then  provides  that, 
upon  the  keeping  of  the  covenants  and  agree- 
ments b^  Ellis,  he  is  to  have  and  hold,  possess 
and  enjoy,  the  premises,  with  the  appurte- 
nances, during  the  said  term,  without  let  or 
hindrance  from  the  lessor,  or  any  person  claim- 
ing by  or  under  him.  Plaintiff  testified  that, 
after  the  premises  were  rented  to  Ellis,  defend- 
ant tried  to  induce  her  to  surrender  the  room, 
and  accept  a  room  in  the  house  where  defend- 
sot  was  then  living.    This  she  refused  to  da 


In  a  conversation  afterwards,  defendant  said 
to  plaintiff:  "1  have  rented  the  house.  ...  I 
can  tell  you  in  short  order  what  I  will  do  about 
the  room:  I  will  never  pay  you  a  dollar  for 
the  room,  and  I  will  give  you  good  notice  it 
shall  never  be  worth  a  dollar  to  you.  When 
you  leave  it  vou  will  never  want  to  go  into  it 
again.  I  will  fill  the  house  with  the  dirtiest 
things  I  can  find  in  Grand  Hapids.  I  can  do 
it  if  I  have  a  mind  to."  Plaintiff  responded: 
"I  suppose  you  can.  It  is  your  own  house/' — 
when  defendant  replied:  "Well,  when  any 
one  tries  to  be  mean  with  me,  I  give  them 
good  notice,  I  make  them  sick.  Thev  don't 
get  the  start  of  me."  Defendant  herself  testi- 
fied that  she  told  Mrs.  Ellis  that  she  understood 
the  plaintiff  had  moved  all  her  things  out  that 
were  of  any  value,  and  presumed  the  balance 
might  be  put  into  the  attic,  and  she  might  use 
the  room.  The  plaintiff  made  application  to 
Mrs.  Ellis  to  have  her  room,  when  she  was  told 
she  could  not  go  to  her  room,  and  that  Mr.  Ellis 
told  her  not  to  let  Mrs.  Grove  go  to  the  room. 
Judge  Grove  thereupon  went  to  see  the  defend- 
ant in  reference  to  this  room,  and  asked  if  she 
would  be  allowed  to  occupy  it.  Defendant  re- 
plied: *'Why,  yes;  she  can  have  access  to  the 
room,  if  she  can  get  to  it  without  going  through 
the  house."  He  then  asked  if  there  was  an  out- 
side stairway,  without  golnfftbrotigh  the  house, 
and  defendant  said,  "No.  We  think,  under 
the  terms  of  the  lease,  and  this  testimony,  that 
the  charge  of  the  court  was  correct  as  to  what 
constituted  an  eviction.  As  was  said  In  Royee 
V.  Ovggenlteim,  106  Mass.  201,  8  Am.  Rep.  822: 
"Any  act  of  a  permanent  character,  done  by 
the  landlord,  or  by  his  procurement,  with  the 
intention  and  effect  of  depriving  the  tenant  of 
the  enjoyment  of  the  premises  devised,  or  of  a 
part  thereof,  to  which  be  yields,  and  abandons 
possession,  may  be  treated  as  an  eviction."  In 
PHdgeon  v.  ExceUiar  BocU  Club,  66  Mich.  826, 
it  was  said  by  this  court:  "A  party  should  be 
held  evicted  when  the  act  of  the  landlord  is  of 
such  a  character  as  to  deprive  the  tenant,  or 
has  the  effect  of  depriving  him,  of  the  bene- 
ficial use  and  enjoyment  of  the  whole  or  any 
part  of  the  demised  property,  to  the  extent  he 
is  thus  deprived."  See  also  Boeveler  v.  Flem- 
ing, 91  Pa.  822. 

It  is  also  contended  that  the  conrt  was  in 
error  in  leaving  to  the  jury  the  amount  of  dam- 
ages, without  anv  legal  basis  of  computation. 
It  will  be  noticed  that  the  court,  by  its  charge, 
fixed  the  date  at  which  the  computation  should 
be  commenced  as  the  time  when  the  suit  was 
commenced,  and  the  rental  value  of  the  room 
from  that  time  forward,  including  the  expecta- 
tion of  life  of  the  plaintiff,  based  upon  the 
mortality  tables.  This  was  the  correct  meas- 
ure of  damages.  Balch  v.  Grand  Bapids  dk  I 
B,  Co.  67  Mich.  894;  Kinnej/  v.  FclkerU,  84 
Mich.  616.  As  was  said  in  Kinney  v.  Folk- 
erU,  eupra,  "If  the  defendants  desired  fuller 
instructions,  it  was  their  duty  to  have  adLed 
them." 

ITu  judgment  must  he  affirmed. 

The  other  Justices  concur. 


800 


MicaiQAM  Supreme  Coukt. 


July, 


Mason  S.   8AFF0RD 

BOARD  OF  HEALTH  OP  THE  CITY  OF 
DETROIT,  Flf,  in  Certiorari. 


.Mich. 


.) 


1.  Compensatioii  for  the  ume  of  a  hotel 
for  a  hospital  during  quaran tine  because  of  the 
existence  of  smallpox  therein,  and  for  the  de- 
struction of  the  Infected  property  and  the  burial 
of  a  person  who  died  of  smallpox,  should  be 
awarded  to  the  owner  of  the  hotel  by  the  board 
of  health  in  Detroit,  under  Local  Laws  1888,  No. 
408. 

8.  A  board  of  health  whiish  reftisee  ut- 
terly to  perform  its  dnty  to  award  oom- 

i  pensation  for  damages  caused  by  the  destruction 
of  infected  property  and  the  use  of  a  hotel  as  a 
hospital  for  smallpox  patients  may  be  compelled 
to  do  so  by  mandamus. 

(July  8. 18O0L) 

CERTIORARI  to  the  Circuit  Court  for 
Wayne  County  to  review  a  Jadgment  grant- 
ing relator's  claim  to  compensation  for  inter- 
ruption of  bis  business  and  destruction  of  his 
property  by  defendant.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  J.  Speed,  for  plaintiff  in  cer- 
tiorari: 

The  members  of  the  board  of  health  are 
state  agents,  appointed  for  the  performance  of 

{>ublic  functions,  for  the  benefit  of  the  state  at 
arge,  and  their  duties  are  of  a  governmental 
character,  for  the  nonperformance  of  which 
they  are  in  no  respect  liable  in  an  action  of 
tort  for  damages  by  a  private  individual;  they 
owe  no  duty  to  the  relator  for  which  be  may 
bring  an  action  and  they  are  not  responsible 
for  damages  for  the  loss  of  profits  to  him  while 
the  hotel  was  being  quarantined. 

Datoek  v.  Moore  (Mich.)  28  L.  R.  A.  788; 
Forbes  v.  Escambia  Bd,  of  Health,  28  Fla.  26, 
18  L.  R  A.  649;  Offg  v.  XanM'n^,  85  Iowa.  495, 
14  Am.  Rep.  499;  Rirhmond  v.  Jjong,  17  Qratt. 
876;  White  V  Marshfield,  48  Vt.  20;  Mitchell  v. 
Rockland,  41  Me.  868.  66  Am.  Dec.  252. 45  Me. 
496,  62  Me.  118;  Lpnde  v.  Boeldnnd,  66  Me. 
309;  Barbour  v.  Ellsioorth,  67  Me.  294;  Bryant 
V.  8t,  Paul,  88  Minn.  289,  68  Am.  Rep.  81; 
Murtnugh  v.  8t.  Louis,  44  Mo.  479;  Sherboume 
V.  Tuba  County,  21  Cal.  118, 81  Am.  Dec.  151; 
Hill  V.  Boston,  122  Mass.  844,  23  Am.  Rep.  832. 

The  property  destroyed  by  the  officers  of  the 
board  of  health  was  in  its  infected  condition  a 
public  nuisance.  The  Jury  found  that  its  de- 
struction was  necessary,  in  order  to  prevent  the 
spread  of  the  contagion  of  smallpox  through 
the  community. 

Parker  &  W.  Public  Health  &  Safety,  172. 

The  action  of  the  board  mi^ht  be  summary. 

Salem  v.  Eastern  B.  Co.  98  Mass  481,  96 
Am.  Dec.  650;  Seatey  v.  Preble,  64  Me.  120. 

The  general  provisions  of  law  applicable  to 
and  regulating  township  boards  of  health  do 
not  apply  to  the  city  of  Detroit  and  Its  board 
of  health. 

8/iepardY,  People,  40  Mich.  487. 

N  TE.— As  to  quarantine  regulations  by  health 
authorities  generally,  includiofir  the  liability  for 
expenses  and  damages  caused  thereby,  see  note  to 
Hurst  V.  Warner  (Mich.)  26  L.  R.  A.  484. 

83  T.  R.  A. 


Mr,  Oeor^e  Gartner*  with  Mr,  Fred.. 
A^  Baker,  for  relator: 

That  relator  is  entitled  to  com  pensation  for 
the  damages  done  him  and  the  destruction  of 
his  property  caused  by  the  respondent  must 
seem  evident,  and  for  which  the  law  make» 
ample  provision,  and  the  liability  of  the  board 
of  health  for  its  acts  is  especially  clear  under 
the  legislation  had  upon  the  subjects 

Local  Acts  1893,  No.  403,  1226;  Roe  v.  Flint, 
51  Mich.  526;  EUiott  v.   Kalkaska  Supers,  5» 
Mich.  452,  55  Am.  Rep.  706. 

Under  the  peculiar  legislation  upon  the  sub- 
ject the  only  remedy  of  relator  was  by  an  ap- 
plication for  a  writ  of  mandamus  directly 
against  the  board. 

People,  BristoiD,  v.  Macomb  County  Supers. 
8  Mich.  475. 

Moore*  J.,  delivered  the  opinion  of  the 
court: 

The  respondents  in  this  case  ask  for  a  re- 
view by  certiorari  of  the  proceedings  had  ix> 
the  Wayne  circuit  court,  in  which  respond- 
ents were  compelled  by  mandamus  to  audit 
and  allow  a  certain  claim  in  favor  of  relator. 
Relator  was  the  proprietor  of  the  Mer- 
chants' Hotel,  in  the  city  of  Detroit.  June  1, 
1894,  Louisa  Leonard,  a  servant  in  his  em- 
ploy, was  taken  ill.  Her  disease  was  pro- 
nounced measles  bv  Dr.  Cleland.  As  the 
young  woman  failed  to  improve,  Safford  tele- 
phoned the  board  of  health  that  he  feared  the 
case  was  smallpox.  In  reply,  one  Ooodson, 
contagious  disease  clerk  at  the  health  office, 
said  :  ''It  is  all  right;  only  a  case  of  mea- 
sles. Don't  be  alarmed.  And  it  would  be 
best  to  carry  out  Dr.  Cleland 's  orders. "  June 
6  the  girl  died.  An  investigation  was  made 
by  the  health  department,  and  the  case  pro- 
nounced smallpox.  The  officers  of  the  board 
of  health  immediately  took  possession  of  the 
Merchants'  Hotel,  and  placed  it  in  quaran- 
tine ;  confining  therein  thirteen  persons  sev- 
eral of  whom  were  subsequently  stricken  with 
smallpox,  and  detained  in  the  hotel,  and  there 
treated,  by  the  board  of  health.  The  quaran- 
tine continued  until  June  29.  After  this  the 
board  of  health  disinfected  the  premises,  and 
destroyed  a  considerable  portion  of  the  fur- 
niture which  had  become  infected.  Septem- 
ber 29  relator  presented  a  claim  to  the  board 
of  health,  asking  for  compensation  for  the 
use  of  the  hotel  as  a  hospital,  for  damaged 
and  destroyed  property,  and  for  damage  to 
his  business  through  respondents'  neglect  to 
remove  the  patients  to  some  other  place  for 
treatment,  thereby  causing  him  to  lose  hi» 
business.  The  entire  amount  of  this  claim, 
which  was  disallowed  in  toto,  was  $6,106.75. 
Upon  relator's  petition,  an  order  to  show 
cause  was  granted.  Respondents  answered, 
and  issue  was  formed  thereupon  by  several 
pleas  put  in  by  relator  to  such  answer.  The 
fourth  and  fifth  pleas  set  up  new  matter  from 
that  in  the  petition,  in  which  the  action  of 
the  board  of  health  is  rendered  subject  to 
criticism.  These  pleas  aver  that  respondents 
were  negligent  in  the  Leonard  case,  and  need- 
lessly allowed  several  persons  to  become  ex- 
posed, many  of  whom  were  subsequently 
stricken  with  smallpcx,  two  dving;  that,  if 
Miss  Leonard  had  been  promptly  removed,  it 
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would  not  have  been  necessary  to  quaraDtine 
the  hotel ;  that,  after  the  hotel  was  quaran- 
tined, no  person  was  allowed  to  go  in  or  out 
for  a  period  of  nine  days ;  relator,  his  wife, 
«iid  eleven  other  persons  were  confined  with- 
out any  medical  attendance  whatever*  and 
without  any  attention  on  the  part  of  the  board 
of  health.  The  Jury  rendered  a  special  ver- 
dict of  direct  damages  for  relator,  and  judg- 
ment was  entered  in  the  sum  of  $981.70,  in- 
cluding costs  taxed  at  |90.20.  Relator  asked 
for  a  new  trial,  which  was  denied,  and  the 
case  comes  here,  as  previously  stated. 

The  proceeding  in  the  court  below  was  a 
-somewhat  unusual  one,  but  no  objection  was 
made  by  counsel  for  respondents  to  the  man- 
ner of  framing  the  issue,  and  the  case  was 
presented  upon  its  merits;  so  that  the  objec- 
tion to  the  irregularity  of  the  proceedings, 
now  raised  for  the  first  time,  must  be  treated 
JM  waived. 

For  the  purposes  of  this  case,  I  think  the 
verdict  of  the  jury  may,  with  much  propri- 
•ety,  be  treated  as  advisory  to  the  court,  in- 
asmuch as  he  listened  to  all  the  testimony, 
and  found,  in  his  written  opinion,  the  facts 
to  be  as  stated  by  the  Jury.  The  claim  of 
Mr.  Safford  for  consequential  damages  was 
rejected.  The  amount  of  the  Judgment  was 
"for  direct  damages  growing  out  of  the  action 
•of  the  board  of  health  in  using  the  hotel  for 
an  hospital,  the  destruction  of  the  infected 
property,  and  the  burial  of  Miss  Leonard,  who 
died  of  smallpox.  The  question  involved  is 
whether,  under  the  law  and  the  facts,  the  re- 
spondents are  liable?  Their  contention  is 
that  what  was  done  by  them  was  necessary, 
in  the  interest  of  the  public  welfare,  and  that 
the  loss  must  be  borne  by  Mr.  Safford.  It  is 
the  claim  of  the  relator  that  the  board  of 
health  of  the  city  of  Detroit  stands  in  the 
«ame  relation  to  the  city  that  the  township 
boaid  of  health  does  to  the  township,  and  that 
they  have  like  duties  and  powers  in  cases  of 
•contagious  diseases,  and  that  the  statute  pro- 
vides for  compensation  when  property  is  oc- 
cupied or  destroyed  to  prevent  the  spread  of 
such  diseases.  Section  11.  Act  No.  403,  Local 
Acts  1898,  provides  that,  "  in  case  of  pesti- 
lence or  epidemic  disease  .  .  .  it  shall  be 
the  duty  of  the  board  of  health  to  take  such 
measures  .  .  .  and  to  do  and  order  and 
cause  to  be  done  such  acts  for  the  preserva- 
tion of  the  public  health,  though  not  herein 
or  elsewhere  or  otherwise  authorized,  as  they 
tnay  in  good  faith  deem  the  public  safety  and 
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health  demand."  The  next  section  provides 
that  the  common  council  and  board  of  esti- 
mates shall  provide  a  fund  for  the  mainten- 
ance of  the  board  of  health  in  performing  the 
duties  and  obligations  imposed  by  law  on  the 
board,  and  makes  the  city  treasurer  the  treas- 
urer of  the  health  board.  It  is  claimed  that, 
whether  or  not  the  county  of  Wayne  should 
eventually  be  liable  to  pay  these  expenses, 
the  account  must  first  be  presented  to,  and 
acted  upon  by,  the  board  of  health,  in  order 
to  ^x  the  amount  of  the  liability.  The  gen- 
eral law  confers  upon  township  boards  of 
health  large  powers' in  the  treatment  of  con- 
tagious diseases.  See  How.  Anno.  Stat, 
chap.  89.  Section  1647  makes  it  incumbent 
on  the  board  of  health  to  make  provision  for 
the  care  of  a  sick  or  infected  person,  **for  the 
providing  of  nurses  and  other  assistance  and 
necessaries,  which  shall  be  at  the  charge  of 
the  person  himself  .  .  .  *  if  able ,  other- 
wise at  the  charge  of  the  county  to  which  he 
belongs."  In  construing  this  section,  the 
courts  have  held  that  a  city  may  make  itself 
liable.  Bae  v.  Flint,  51  Mich.  626.  They 
have  also  held  that  a  township  may  make  it- 
self liable.  Wilkituan  v.  Long  Bapids  Tiop. 
74  Mich.  68.  It  has  also  been  held,  in  con- 
struing this  section,  that  '^the  destruction  of 
the  infected  property  used  in  the  care  of  the 
sick  is  so  plain  a  necessity  as  to  need  no  dis- 
cussion." mliotiY,  KcUluukaSuperi,  58 Mich. 
452,  55  Am.  Rep.  706.  In  the  last- mentioned 
case,  Justice  Campbell  said :  "* The  exigency 
of  a  pestilence  will  not  wait  for  the  conven- 
ience of  parties,  and  measures  must  be  prompt 
and  effectual .  The  board  of  health  must  have 
power  to  make  necessary  contracts,  and  this 
involves  all  their  terms;"  citing  PeopUy  BrU- 
taw,  V.  Macomb  County  Supers.  8  Mich.  475. 
In  the  case  at  issue,  it  la  clearlv  established 
that  the  relator  acted  In  good  faith,  as  did 
the  board  of  health.  We  think  it  is  within 
the  contemplation  of  the  law  that  when  prop- 
erty is  used  or  destroyed  or  services  rendered 
under  such  circumstances  as  In  this  case,  com- 
pensation should  follow.  We  also  think  it 
the  duty  of  the  board  of  health  to  pass  upon 
the  question  of  the  amount  of  compensation, 
and,  where  they  refuse  utterly  to  award  com- 
pensation, that  a  writ  of  mandamus  may  be 
invoked  to  compel  them  to  do  so. 
The  judgment  is  affirmed,  with  costs 

LoniT*  ^*   J*»   did  not  tik    Tha  Other 
Justices  concurred. 
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Samuel  D.  PETERSON,  Retpt., 

t. 

WESTERN  UNION  TELEaRAPH  COM- 

PANY,  Appt 

( Minn .) 

^1.  The  deltadaAt  reoetved  »t  its  olllee 
at  New  Ulm  a  memage  directed  to  the 
plaintiff,  at  St.  Paul,  Id  these  words: 

Slippery  Sam.  your  uaine  1b  paotB. 

[Signed]  Many  Bepublicans. 

It  forwarded  the  meenge  over  its  wires  to  its 
operator  at  St.  Paul,  who  there  wrote  it  down, 
placed  it  in  a  sealed  envelope,  and  caused  it  to 
be  delivered  to  the  plaintiff.  HcUU  that  the  mes- 
sage, on  its  face,  was  susceptible  of  a  libelous 
meaning,  and  that  the  evidence  was  suffloient  to 
justify  a  finding  by  the  jury  that  the  defendant 
malioiously  published  the  llbeL 

8*  Held»ftirther,  thataverdietaMinst 
the  defendant  for  16,200  damages  cor  such 
publication  is  so  excessive  as  to  Justify  the  con* 
dusion  that  the  verdiot  was  Uie  result  of  passion 
and  prejudice. 

(June  4. 1801U 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Brown  County  deny- 
ing a  new  trial  after  a  verdict  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  publication  of  a  libeL  Bo- 
terted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ferg^oeon  &  Kneeland»  for  ap- 
pellant: 

The  words  "your  name  is  pants"  convey 
no  meaning  to  anyone  who  only  understands 
English. 

If  it  is  a  phrase  current  at  New  Ulm,  and 
haying  there  any  meaning,  it  does  not  appear 
to  haye  been  known  to  the  operator  at  the 
other  end  of  the  line,  the  only  person  except 
the  plaintiff  himself  who  came  to  Isnow  the 
words  of  the  message. 

Hankinson  y.  Bi%,  16  Mees.  &  W.  445; 
8huU  y.  Raymond,  28  Minn.  66. 

Even  if  in  sending  the  telegram  the  New 
Ulm  operator,  though  not  legally  excusable, 
was  '*  acting  under  a  mistaken  sense  of  duty," 
this  is  a  case  '*  at  most  for  only  compensatory 
and  not  for  vindictive  damages." 

Wiggin  y.  Coffin,  8  Story,  1;  Hoffman  y. 
Northern  P.  R.  Co,  45  Minn.  58;  Eviston  v. 
Cramer,  57  Wis.  670;  Wardrobe  v.  California 
Stage  Co.  7  Cal.  118,  68  Am.  Dec.  281;  HiU  v. 
New  Orleans,  0.  d:  G.  W.  R  Co.  11  La.  Ann. 
292:  Detroit  Daily  Post  Co.  y.  MeArVtur,  16 
Mich.  447;  Sedgw.  Damages,  528,  and  note. 

UnwarracUd  appeals  to  the  passions,  an 
attempts  to  excite  the  prejudice  of  a  jury,  are 

^Headnotee  by  Btabt,  Ch.  J. 

Nora.— The  liability  of  a  telegraph  oompany  for 
publioation  of  a  libel  io  transmitting  a  defamatory 
message  Is  believed  to  be  decided  for  the  first  time 
in  this  country  by  the  above  case.   A  similar  de- 

88  L.  a  A. 


at  the  peril  of  those  in  whose  supposed  interest 
theyare resorted  to. 

WTuder  4k  W.  Iffg.  Co.  y.  Sterrett  (Iowa)  6^ 
N.  W.  675;  Belyea  y.  Minneapolis,  St.  P.  4b  S. 
8.  M.R.  Co.  (Minn.)  68  N.VV.  627. 

This  verdict  should  be  set  aside  as  excess- 
ive. 

Pratt  y.  Pioneer  Press  Co.  82  Miun.  217;. 
Bridge  v.  OMosh.  71  Wis.  868;  Stacy  y.  Port- 
land Pub.  Co.  68  Me.  279. 

It  is  within  the  power,  and  is  the  duty,  of 
the  court  to  set  aside  an  excessive  verdict  in  ik 
suit  for  libel  or  other  tort  the  same  as  in  any 
other  action. 

Templeton  y.  Orates,  69  Wis.  95;  Duffield  v. 
Tobin,  20  Ga.  428;  Young  v.  ffairston,  8  Dev. 
L.  55;  Nettles  y.  Harrison,  2  McCord,  L.  189; 
BurkeU  v.  Lanata,  15  La.  Ann.  887,  cited  in 
Sedgw.  Damages,  588,  note;  McCarthy  v.  Nis- 
kern,  22  Minn.  90;  Dennis  y.  Johnson,  42  Minn. 
801. 

The  idea  that  the  transmission  of  a  private 
message,  duly  presented  for  transmission,  by 
one  servant  of  the  telegraph  company,  in  the 
line  of  his  duty,  to  his  coservant  could  be  a. 
publication  by  the  company,  has  apparently 
never  before  entered  the  mind  of  any  court  or 
lawyer. 

Bus9dl  y.  Dewn  County,  2  T.  R  667:  Alt- 
now  v.  Sibley,  80  Minn.  186,  44  Am.  Rep.  191; 
Francis  y.  We^ern  U.  Teleg.  Co.  58  Minn.  252. 

In  the  case  of  husband  and  wife,  perhaps 
not  quite  analogous,  where  by  fiction  of  law 
the  two  are  merged  in  one,  there  can  be  na 
publication  of  a  libel  by  one  to  the  other. 

Sesler  v.  Montgomery,  78  Cal.  486.  8  L.  R.  A. 
658;  Wennhak  v.  Morgan,  L.  R.  20  Q.  B.  Div. 
685. 

A  telegraph  company  has  no  right  of  elec- 
tion as  to  the  transmission  of  messages,  either 
at  common  law  or  under  the  statute.  It  can- 
not refuse  to  transmit  any  message  couched  in 
proper  language  because  of  its  supposed  ille- 
gal, immoral,  or  otherwise  improper  purpose. 

Gray  v.  Westtrn  U.  Teleg.  Co.  87  Ga. 
850.  14  L.  R.  A.  95;  Western  U.  Tdeg.  Co. 
v.  Ferguson,  57  Ind.  495:  Minn.  Gen.  Stat. 
1878.  vol.  2,  p.  888.  and  Crim.  Code,  §  482; 
Primrose  y.  Western  U.  Teleg.  Co.  154  U.S.  1 . 
88  L.  ed.  888;  Wenman  v.  Ash,  18  C.  B.  844; 
Marks  y.  Baker,  28  Minn.  162;  Traynor  v.  Seil- 
(?/(Minn.)64  N.  W.  915;  Townsbend.  Slan- 
der &  Libel,  8d  ed.  g  209:  Rector  y.  Smith,  11 
Iowa,  802;  Taylor  y.  Hawkins,  16  Q.  B.  806. 

A  publication  fairly  made  by  a  person  ia 
the  discbari^e  of  some*  public  or  private  duty, 
whether  le^  or  moral,  comes  within  the  class 
of  priyileg^  or  authorized  communications. 

Toogood  Y.  Spyring,  1  Cmnip.  M.  &  R,  181; 
Marks  v.  Baker,  supra;  Moore  y.  Butler,  48  N. 
H.  161;  Aldrich  v.  Press  Print.  Co.  9  Minn. 
188.  86  Am.  Dec.  84;  Bishop,  Non-ConU  L. 
§^  802,  803. 

When  it  is  sought  to  maintain  an  action  for 
libel  by  reason  of  facts  extrinsic  to  the  written 


dsion  was  rendered  by  the  Quebec  court  of  appeal* 
in  Armchambault  v.  Great  North  Western  Tel.  Go. 
(1888)  U  Montreal  Legal  News. »«,  14  Quebec  L.  Bep. 
8.  as  cited  by  Thompson  on  ElectrlcUy,  •  IBQ. 
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laoguage,  it  must  be  proTed  not  only  that  those 
facts  exfsted,  and  that  it  was  written  and  pub- 
lished with  reference  thereto,  but  especially 
that  the  person  to  whom  it  was  published  un- 
derstood the  language  in  the  sense  attributed 
to  it  by  plaintiff. 

ShuU  y.  Raymtmd,  28  Minn.  66;  Townshend, 
Blander  &  Libel,  §$  184.  186. 

A  criticism  of  a  single  act  of  a  man  in  his 
ofScial  capacity,  not  attacking  his  character 
generally,  no  special  damage  l^ing  pleaded  or 
proved,  and  the  charge  not  imputing  crime  or 
such  gross  misconduct  as  would  necessarily 
anaount  to  a  charge  of  general  incapacity  and 
unfitness  for  his  office,  is  not  libelous. 

Townshend,  BUnder  &  Libel,  §  194;  Foot  y. 
Broton,  8  Johns.  64;  Camp  v.  Martin,  28  Conn. 
88;  Tolnai  y.  Barland,  4  Wend.  641;  Gunning 
y.  Appleton,  58  How.  Pr.  471;  f\M  y.  Mondf&rd, 
Cro.  £liz.  pt.  1,  p.  620;  Parmiter  y.  Omp- 
land,  6  Mees.  &  W.  106;  Queen  y.  Langley,  6 
Mod.  126;  2  Starkie,  Slander  &  Libel,  814: 
Hogg  y.  Dcrralt,  2  Port.  (Ala.)  212;  Greenwood 
y.  CoM>ey,  26  Neb.  449;  Goce  y.  Blethen,  21 
Minu.  80,  18  Am.  Rep.  880;  Larrabee  y.  Min- 
neaota  Tribune  Co.  86  Minn.  141. 

Mr.  S.  L.  Pierce*  for  respondent: 

Any  publication  which  tends  to  Injure 
one's  reputation  in  the  common  estimation  of 
mankind,  or  to  throw  contumely,  shame,  or  dis- 
grace upon  him,  or  which  tends  to  hold  him  up 
to  scorn,  ridicule,  or  contempt,  or  which  is  cal- 
culated to  render  him  odious  or  ridiculous.  Is 
prima  facie  a  libel,  and  implies  malice  in  its 
publication. 

Newell.  Defamation,  p.  27;  Townshend, 
Slander  &  Libel,  ^  180. 

The  only  question  for  the  court  is  whether 
the  words'aie  capable  of  the  defamatory  mean- 
ing attached  to  them. 

Newell,  Defamation,  p.  804;  Pratt  y.  Pio- 
neer Pteu  Co.  80  Minn.  48;  Woodling  y.  Kmck- 
trbocker,  81  Minn.  268;  Blakeman  y.  Blakeman, 
Id.  396;  Parmiter  y.  Coupland,  6  Mees.  &  W. 
108;  Bergmann  y.  Jones,  94  N.  Y.  61. 

No  one  can  read  the  libelous  words  without 
understanding  what  they  mean.  No  evidence 
was  therefore  admissible  or  required  to  prove 
the  meaning. 

QribUe  v.  Pioneer  Prees  Co.  87  Minn.  277. 

It  is  sufficient  if  the  language  will  admit  of 
the  meaning  attributed  to  it,  to  wit,  that  plain- 
tiff is  a  tricky,  unreliable,  untrustworthy  and 
dishonest  man.  The  rest  may  be  rejected  as 
lurplusage. 

Townshend,  Slander  &  Libel,  ^  889;  BarreU 
v.  Long,  8  Ir.  C.  L.  Rep.  881;  Maguire  y.  KnosB, 
6  Ir.  C.  L.  Rep.  410. 

If  the  language  admits  of  a  harmless  as  well 
as  an  injurious  meaning,  which  Is  the  meaning 
to  be  attached  to  it  wiU  be  resolved  by  the  ver- 
dict of  the  jury. 

Townshend,  Blander  &  Libel,  g  148;  Newell, 
Defamation,  pp.  808, 804;  Hamilton  v.  Eno,  81 
N.  Y.  116. 

Publication  of  a  writing  is  made  when  it  is 
communicated  by  the  author  or  other  person 
to  a  third  person. 

Odeers,  Libel  &  Slander,  p.  160.  chap.  6; 
l^ewell.  Defamation,  cbsp.  12,  p.  227;  State  v. 
Melntire,  116  N.  C.  769;  PuUman  y.  Hitt 
[1891]  1  Q.  B.  624. 

The  most  reliable  jurists  have  never  recog- 
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nized  any  distinction  between  express  and  im- 
plied malice  in  actions  for  tort,  or  malice  in 
fact  and  malice  in  law. 

The  term  "express  malice"  undoubtedly 
originated  in  the  practice  of  requiring  the 
plaintiff  to  prove  malice  by  evldenoe  other  that 
Implication  when  the  words  spoken  or  printed 
are,  prima  facie,  privileged. 

Townshend.  Slander  &  Libel,  4th  ed.  p.  60; 
Folkard's  Starkie,  Slander  A  Libel,  with 
Wood's  notes,  p.  898,  note  2;  Bromage  v. 
Proeaer,  4  Barn.  &  C.  247;  Wills  y.  Noges,  12 
Pick.  824.  adopred  in  Lund  v.  Picket,  7  Minn. 
188,  82  Am.  Dec.  79;  Wilson  v.  Noonan,  85 
Wis.  849;  Gardner  v.  Minea,  47  Minn.  296. 

Evidence  may  be  intioduced  showing  actual 
malevolence,  or  it  may  be  found  from  the  char- 
acter of  the  publication,  as  was  done  in  the  fol- 
lowing cases: 

Tittotson  v.  Cheetftam,  8  Johns.  66,  8  Am. 
Dec.  469;  WMU  v.  NiehMls,  44  U.  8.  8  How. 
287,  11  L.  ed.  600;  Bergmann  v.  Jones,  94  N. 
Y.  61;  Evening  News  Asso,  v.  Tryon,  42  Mich. 
649,  86  Am.  Rep.  460.  See  also  Newell,  De- 
famation, p.  824. 

A  llt)el  recklessly  or  carelessly  published,  as 
well  as  one  induced  by  personal  iUwill,  will 
support  an  award  of  pnnitive  damages. 

Warner  v.  Press  Pub.  Co.  182  N.  Y.  181; 
Eolma  v.  Jonss,  121  N.  Y.  461;  Morning 
Journal  Asso.  y.  Rutherford,  61  Fed.  Rep. 
618, 16  L.  R  A.  808,  1  U.  S.  App..  296;  Smith 
v.  Sun  Printing  db  P.  Asso.  66  Fed.  Rep.  240,. 
14  U.  S.  App.  173;  P^t  Pub.  Co.  y.  BaUam^ 
69  Fed.  Rep.  680.  16  U.  8.  App.  618. 

In  actions  for  damages  sounding  in  tort  the 
court  would  not  grant  a  new  trial  on  account 
of  excessive  damages  ''unless  it  appears  that 
they  are  flagrantly  outrageous  ana  extrava- 
gant." 

Clerk  V.  UdaU,  2  Salk.  649;  PraU  v.  Pioneer 
Press  Co.  82  Minn.  217;  2  Thomp.  Trials, 
g2067. 

The  action  for  libel  is  pre-eminently  one  in 
which  the  general  damages  depend  upon  senti- 
ment and  opinion. 

Chesley  v.  Thompson,  187  Mass.  186;  Wilson 
v.  Noonan,  86  Wis.  849;  Simons  v.  Bumham, 
102  Mich.  189;  Farrand  v.  Aldneh,  86  Mich. 
698;  Chicago,  R.  I.  di  P.  R.  Co,  v.  Caulfeld,  11 
C.  C.  A.  668.  note;  Warner  v.  Press  Pvh.  Co. 
supra;  Detroit  Daily  Post  Co,  v.  McArihur,  18 
Mich.  447;  Townshend,  Slander  &  Libel,  g  891. 

Start.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  libel,  in  which  the 
plaintiff  recovered  a  verdict  for  $6,200,  and 
the  defendant  appealed  from  an  order  denying 
its  motion  for  s  new  trial.  The  defendant  on 
January  19,  1898.  received  at  its  office  in  New 
dim,  from  Albert  Blancbard,  a  message  for 
transmission  over  its  telegraph  line  to  St.  Paul^ 
which  reads  thus: 

New  Ulm.  Minn.,  1-19,  1898. 
To  S.  D.  Peterson,  Care  Windsor,  St  Paul, 
Minn.: 
Slippery  Sam,  your  name  is  pants. 
[Signed]  Many  Kepublicans. 

The  New  Ulm  operator  sent  the  message 
over  the  wires  to  St.  Paul,  where  it  was  taken 
from  the  wire  by  the  operator,  and  delivered 
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to  the  plaiDtiff  in  a  sealed  envelope  bearing 
hia  address  as  stated  in  the  message. 

The  record  presents  three  questions  for  our 
•consideration:  (1)  Waa  Uie  message  a  libel, 
or  fairly  susceptible,  on  Its  face,  of  a  libelous 
meaning?  (2)  Was  the  evidence  sufficient  to 
justify  the  jury  in  finding  that  the  defendant 
maliciously  published  the  supposed  libel?  (8) 
Are  the  damages  awarded  so  excessive  as  to 
justify  the  conclusion  that  the  verdict  was  the 
result  of  passion  and  prejudice?  We  answer 
each  of  the  questions  In  the  affirmative. 

1.  The  message  was,  on  its  face,  fairly  sus- 
ceptible of  a  libelous  meaning.  The  stmc:  is 
In  the  word  "slippeir."  This  word,  when 
used  as  descriptive  of  a  person,  has  a  well- 
understood  meaning.  It  means,  when  so  used, 
(hat  the  person  to  whom  It  Is  applied  cannot 
be  depended  on  or  trusted;  that  he  is  dishonest 
and  apt  to  play  one  false.  Cent.  Diet.  If 
-such  &  the  meaning  of  the  word  as  used  in 
this  message, — and  of  this  the  jury  were  the 
judges, — ^It  was  clearly  libelous,  because,  if  a 
man  Is  dishonest,  and  apt  to  play  one  false,  he 
merits  the  scorn  and  contempt  of  all  honorable 
men.  To  falsely  publish  of  a  man  that  he  Is 
«]ippery  tends  to  render  him  odious  and  con- 
temptible.   Such   a   publication   Is   a   libel. 

WUku  V.  8hiM$  (Minn.)  64  N.  W.  921. 

2.  The  question  whether  or  not  the  defend- 
ant maliciously  published  the  libel  is  one  of 
some  doubt,  but  we  are  of  the  opinion  that  It 
was  a  question  for  the  jury,  under  the  evi- 
dence. Technically,  the  defendant  published 
the  libel  when  It  communicated  it  to  its  opera- 
tor at' St.  Paul,  but  whether  such  publication 
was  wrongful  (that  la,  actionable)  depends  on 
the  further  question  whether  or  not  It  was 
privileged.  The  defendant  was  a  common 
carrier,  and  was  bound  to  transmit  all  proper 
messages  delivered  to  it  for  that  purpose,  but 
It  was  not  bound  to  send  Indecent  or  libelous 
communications.  Where  a  proffered  message 
is  not  manifestly  a  libel,  or  susceptible  of  a 
libelous  meaning,  on  Its  face,  and  Is  forwarded 
in  good  faith  by  the  operator,  the  defendant 
cannot  be  held  to  have  maliciously  published 
a  libel,  although  the  message  subsequently 
proves  to  be  such  In  fact.  In  such  a  case  the 
operator  cannot  wait  to  consult  a  lawyer,  or 
forward  the  message  to  the  principal  office  for 
Instructions.  He  must  decide  promptly,  and 
forward  the  message  without  delay,  if  it  is  a 
proper  one,  and  for  any  honest'  error  of  judg- 
ment In  the  premises  the  telegraph  company 
cannot  be  held  responsible.  But  where  the 
message,  on  Ita  fioe,  is  clearly  susceptible  of  a 
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libelous  meaning,  is  not  signed  by  any  respon- 
sible person,  and  theie  is  no  reason  to  believe 
that  it  is  a  cipher  messnere,  and  it  is  forwarded 
under  such  circumstances  as  to  warrant  the 
jury  in  finding  that  the  operator.  In  sendln? 
the  message,  was  negligent  or  wanting  In  good 
faith  in  ihe  premises,  the  company  may  be 
held  to  have  maliciously  published  the  libel. 
A  publication  under  such  circumstances  is  not 
privileged.  The  evidence  in  this  case  was 
such  that  a  finding  either  way  on  the  question 
whether  the  defendant  maliciously  published 
this  libel  would  not  be  disturbed  by  the  court 
Whether  this  question  was  correctly  submitted 
to  the  jury  on  the  trial  of  this  case,  we  need 
not  inquire;  for  there  must  be  a.' new  trial  on 
another  eround,  and.  If  there  was  such  error, 
it  Is  not  likely  to  occur  on  the  next  trial. 

8.  The  damaees  in  this  case  are  so  excessive 
as  to  conclusively  show  that  the  verdict  was 
the  result  of  passion  and  prejudice.  Courts 
should  interfere  with  an  assessment  of  dam- 
ages by  a  jury  with  great  caution,  and  sustain 
the  verdict  unless  it  appears  that  It  was  the 
result  of  passion  or  prejudice.  But  the  verdict 
in  this  case  admits  of  no  defense.  As  correctly 
stated  by  the  trial  court  in  its  instructions  to 
the  jury,  the  sole  publication  of  the  libel  in 
this  case  by  the  defendant  was  in  making  it 
known  to  its  own  agent  at  6t  Paul,  and  the 
damages  of  the  plaintiff  were  limited  to  such 
as  he  sustained  by  reason  of  the  publication  to 
such  agent.  In  view  of  the  fact  that  such 
asent  could  not  disclose  the  contents  of  the 
libel  without  becomings  criminal  and  exposing 
himself  to  serious  punishment,  and  that  there 
is  no  evidence  to  justify  the  Inference  that  the 
contents  of  the  message  ever  reached  the  pub- 
lic, except  through  the  plaintiff,  a  verdict 
assessing  his  damages  at  $6,200  is  simply  far- 
cical. It  can  only  be  accounted  for  on  the 
ground  that  it  was  the  result  of  passion  or 
prejudice.  The  trial  court  seems  to  have  re- 
gaixled  the  damages  so  excessive  as  to  justify 
a  new  trial,  except  for  the  fact  that  this  is  tbe 
second  verdict  in  tbe  case,  and  that  one  reason 
for  setting  aside  the  former  verdict  was  that 
the  damages  were  excessive.  As  a  rule,  the 
court  will  not  set  aside  a  second  verdict  on 
account  of  excessive  damages,  but  where,  as 
in  this  case,  the  verdict  is  controlled  by  no 
reason,  supported  by  no  justice,  and  is  mani- 
festly tbe  result  of  passion  and  prejudice,  it  is 
1  lie  duty  of  the  court  to  set  it  adde,  no  matter 
how  many  similar  verdicts  may  have  been 
previously  returned  in  the  case. 

Order  revened,  and  a  new  trial  granted. 


KvowiiBi  Loom  Wobki  t.  Yaoheb. 
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KN0WLE8  LOOM  WORKS 

0. 

Jerome  YACHSR  0I  ak 

(87  N.  J.  L.  flOL) 

*1.   The  aetofl880,  p.481,  reqmnoff  oon- 

ditional  mlee  of  penonal  property  to  be  recorded, 
applies  to  a  con  tract  of  sale,  made  in  New  York, 
of  property  to  be  delivered  to  and  held  by  the 
purcbaeer  within  this  state. 

8.  A  chaitel  morti^af^  snbseqiieiitljr 
ffiwmi  by  the  purchaser  on  suob  property  In  this 
state,  to  secure  a  pre-ezistlnflr  debt,  la,  within  the 
meaning  of  the  act  of  1880.  a  mortfrasre  in  vood 
faith«  and  Is  entitled  to  priority  over  the  unre- 
corded contract  of  sale,  of  which  the  mortgagee 
had  no  notice^ 

•Headnotes  by  Yas  Stgkvl,  J. 


NOTB.~Pre-«dft{na  debt  a$  eonHderation  for  mort- 
gaoe  a»  agcAntt  other  erediton  w  equtties. 

L  Am  aoaintt  jfrior  daUna, 
TI.  Am  agninttmbMequmU  daimM. 

a.  Of  ptirehOMTS  and  mortgaoeet, 

b.  Jiidnmentt  and  attaehmentg. 

UL  Where  there  wa»  an  extenaiun  of  time  or  a  new 
eonsfderotion. 

L  Am  ogolfist  prior  eia<iiUL 

The  case  of  Khowub  Loom  Works  r.  VAoamt 
holds  that  a  chattel  mortgage  subsequently  given 
by  a  purchaser  on  property  in  New  Jersey  to 
secure  a  pre-existing  debt  has  priority  over  an  un- 
recorded contract  of  sale  of  whico  the  mortgagee 
had  no  notice,  under  N.  J.  Act  1K89,  chap.  4XU  pro- 
viding that  an  unrecorded  mortgage  shall  be  void 
as  against  a  '*8ubeequeDt  purchaser  or  mortgagee 
Id  gnod  faith.**  It  overrules  Milton  v.  Boyd,  infra^ 
on  the  ground  that  in  that  csk  the  court  failed  to 
DOtice  the  change  that  had  been  made  in  the  stat^ 
utes.  and  that  the  prior  cases  cited  in  Milton  v.  Boyd 
were  under  the  recording  act  coo  raining  the  words 
*in  good  faith  and  for  a  valuable  consideration.** 
But  in  the  act  of  1889  the  words  '*for  valuable  oon- 
•Ideratlon**  are  not  present,  and  a  mortgage  for  an 
antecedent  debt  Is  a  mortgage  In  good  faith  under 
the  statute. 

This  case  makes  a  distinction  between  **mort- 
gageee  in  good  faith**  and  '^mortgarees  in  good 
faith  for  a  valuable  consideration.**  The  statute 
involved  in  this  case  was  taken  from  the  New  York 
statutes,  but  the  court  of  New  Jersey  refused  to 
follow  the  New  York  cases  on  the  ground  that  the 
decisions  in  New  York  are  controlled  by  the  New 
York  rule  In  regard  to  bona  fide  holders  of 
promi8M>rj  notes,  which  Is  not  the  rule  in  New 
Jersey. 

The  weight  of  authority  seems  to  be  that  a  mort- 
gage for  a  pre-existing  debt  does  not  constitute  the 
mortgagee  a  **bona  fide  purchaser  or  mortgagee** 
IS  against  a  prior  equity,  and  the  same  rule  applies 
in  cases  where  the  expression  used  is  **bona  llde 
mortgagees  for  a  valuable  consideration,**  although 
the  distinction  between  these  two  phrases  does  not 
appear  to  be  clearly  made  in  most  cases  as  it  is  in 
the  New  Jersey  case.  The  prior  New  Jersey  real 
esute  cases  hold  with  the  weight  of  authority  using 
the  expression  *'bona  fide  purchasers  for  value**  in 
accordance  with  the  New  Jersey  statute,  and  those 
cases  are  not  overruled  by  Knowles  Loom  Wobks 
V.  Vacheb.  The  exceptional  cases  are  Kansasi, 
^ If fomia,  Missouri,  Nevada,  Iowa.  But  in  Indiana 
the  many  early  deoisiona  in  the  affirmative  are 
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(February  n,  ISPB^I 

CERTIFICATION  by  the  Clroah  Court  for 
Passaic  County  for  the  opinion  of  the  Sn- 
preme  Court  of  an  action  brought  to  recover 
possessioD  of  certain  looms  which  plaintiff 
claimed  m  owner  and  defendants  claimed  as 
mortgagee,  from  plaintiff's  conditional  yendee. 
Judgment  fer  defendant  advised. 

The  certificate  upon  which  the  case  was 
transmitted  to  the  supreme  court  is  as  follows* 
**Pater8on,  N.  J.,  May  8,  1894. 

"This  suit  relates  to  the  title  of  ten  silk 
looms,  which,  about  August  Ist  last,  were  in 
the  possession  of  the  defendants,  and  were 
then  replevied  by  the  plaintiff,  and  returned 
under  bond  to  the  defendants.  The  value  of 
the  looms  was  then  $1,487.50.  which  amount, 
with  interest  thereon  from  August  1,  1898,  tbe 


overruled  by  the  later  cases,  and  in  Mtssouri  the 
affirmative  doctrine  is  obtained  by  ovei  ruling  the 
negative  case,  and  the  later  cases  lo  Iowa  hold 
thai  a  mortffaire  for  an  antecedent  debt  does  not 
oonstitu  te  t  he  mortffaffee  a  purchaser  for  value  as 
airalnst  a  purchase-money  Hen. 

In  Milton  V.  Boyd,  48  N.  J.  Bq.  142,  it  was  held  thai 
a  chattel  mortfrage  to  secure  a  prior  tndebredness 
did  not  constitute  the  mortgagee  a  subsequent 
purchaser  or  mortgagee  in  good  faith,  where  there 
was  a  prior  unrecorded  mortgage  on  the  same 
goods,  and  N.  J.  act  May  S.  ISffi,  provided  that  a 
chattel  mortgage  unaccompanied  with  possession 
should  lie  void  as  against  subsequent  purchasers 
and  mortgagees  in  good  faith  unless  recorded. 

But  this  construction  of  the  statute  was  overruled 
in  RnowiiSS  Loom  Workb  v.  Vaohib. 

A  chattel  mortgage  for  an  antecedent  debt  did 
not  constitute  the  mortgagee  a  bona  fide  mort- 
gagee, where  there  was  a  prior  equity  in  favor  of 
a  vendor  against  the  goods.  Woodbum  v.  Cham- 
berlln,  17  Barb.  4M. 

And  where  there  was  a  prior  mortgage  on  stock, 
and  the  second  mortgage  was  on  the  increase,  and 
there  was  no  notice  to  such  mortgagee  that  this 
stock  was  included  in  the  first  mortgage.  Funk  v. 
Paul.  M  Wis.  8S. 

And  where  there  was  a  prior  unrecorded  chattel 
mortgage  for  an  antecedent  debt  to  another  cred- 
itor, and  2  How.  Anno.  Stat.  (Mich.)  pp.  1607-1610, 
1 61S^  provided  that  an  unrecorded  chattel  mort- 
gage should  be  void  as  against  subsequent  purchas- 
ers or  mortgagees  in  good  faith.  People*s  Sav. 
Bank  v.  Bates,  120  U.  B.  fi66. 80  U  ed.  754. 

And  where  there  was  a  prior  unrecorded  oh|ittei 
mortgage,  and  N.  Y.  Laws  1888,  chap.  2TB,  •  U  pro- 
vided that  unrecorded  mortgages  should  be  void 
againut  creditors  and  subsequent  purchasers  and 
mortgagees  In  good  faith.  Button  v.  Bathbone,  US 
N.  Y.  187,  Affirming  as  N.  Y.  8.  B.  160;  Jones  v.  Gra- 
ham, 77  N.  Y.  628. 

And  where,  in  such  a  case,  one  of  the  prior  mort- 
gages was  also  for  an  antecedent  debt.  Harder 
V.  Plass,S7Hun,5ia 

And  where  there  was  a  prior  onreeorded  ohattel 
mortgage  to  another  party  to  secure  an  anteced- 
ent debt,  as  the  first  in  time  will  have  priority,  and 
the  New  York  statute  provided  that  chattel  mort- 
gages should  be  void  if  not  filed,  if  the  mortgagor 
resided  in  the  cUy  of  New  York,  except  as  against 
subsequent  purchasers  and  mortgagees  in  good 
faith.    Tiffany  v.  Warren.  87  Barb.  571. 

80,  a  mortgage  on  real  estate  for  a  pre-existing 
debt  did  not  constitute  the  mortgagee  a  bona  fide 
purchaser,  where   there  was  a  prior  equity  of  a 
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pisioUff  will  be  entitled  to  recover  if  it  be  en- 
dtled  to  a  Judn^eni.  Tbe  looms  were  origi- 
nally Uie  property  of  the  plaintiff,  a  Massa- 
chusetts oorporatfoD  located  in  Worcester, 
Ifaasacbusetts,  and  were  delivered  by  it  to  tbe 
Paris  Silk  Company,  a  New  Jersey  corpora- 
tion located  in  Paterson,  under  a  contract  for 
the  sale  of  tbem  made  orally  in  tbe  city  of  New 
York  between  an  agent  of  tbe  plaintiff 
and  an  agent  of  tbe  Paris  Silk  Company. 
According  to  the  terms  of  tbe  contract, 
tbe  looms  were  to  remain  tbe  property  of  tbe 
plaintiff  until  they  were  fully  paid  for,  and 
were  to  be  paid  for  in  instalments,  at  periods 
ranging  from  thirty  days  to  six  months  after 
delivery.  This  contract  was  never  formally 
reduced  to  writing,  but  its  terms  can  be  gath- 
ered from  letters  written  to  each  oiher  by  the 
parties  in  Worcester  and  Paterson,  whicb  refer 
to  the  oral  contract.    In  pursuance  of  tbe  con- 


tract the  looms  were  delivered  by  the  plaintiff 
to  the  silk  company,  in  Paterson,  in  the  latter 
part  of  May.  1893,  and  shortly  afterwards 
notes  were  given  by  the  f>ilk  company  to  tba 
plaintiff  for  tbe  amount  of  tbe  purchase  money. 
These  notes  have  never  been  paid,  and,  after 
the  maturity  of  tbe  note  first  due,  tbe  plaintiff 
tendered  tbem  all  back  to  tbe  silk  company 
before  issuing  tbe  writ  in  this  cause.  On  July 
5, 1893,  the  looms  being  in  the  possession  of 
tbe  Paris  Silk  Company,  at  Paterson,  were 
mortgsged  by  that  compsny  to  tbe  defendant 
Hoguet  to  secure  a  pre  existing  debt  due  trom 
the  company  to  Hoguet,  Mr.  Hoguet  having 
agreed  witb  tbe  company  that  whatever  he  re- 
alized from  the  mortgage  be  would  distribute 
among  the  creditors  of  the  Paris  Silk  Compan) 
proportionate! V.     At  tbat  time  tbe  silk  com- 

gany  was  insolvent,  and  Hoguet  knew  it,  but 
e  had  no  notice  tbat  the  looms  were  not  tbe 


vendor's  lien.  Bat  as  to  the  oonsfderadon  ad- 
vanced at  tbat  time,  the  mortiragee  was  a  bona  tide 
purobaaer.    Wells  v.  Marrow,  88  Ala.  Itt. 

And  where  a  valid  lien  operative  against  all  per- 
aons  but  bona  tide  purobasers  without  notice  was 
held  by  another  party  on  a  crop.  GafTord  v. 
Steams.  51  Ala.  484. 

And  where  there  was  a  prior  recorded  mortiraice 
aminst  the  equltuble  title,  and  How.  Anno.  Stat. 
(Mich.)  •  M88.  provided  that  every  con  veyance  w  hich 
abouid  not  be  recorded  should  be  void  affalnst  any 
subeequent  purchaser  in  ircod  faith  and  for  a  valu- 
able citosideration,  and  •  fiSBH  provided  that  **pur- 
ohasers**  should  embrace  every  person  to  whom  any 
estate  ahould  be  conveyed  for  a  valuable  consid- 
eration, and  •  6889  provided  that  ^conveyances** 
ahould  embrace  every  instrument  in  writing  by 
which  any  interest  In  real  estate  waa  oreated, 
aliened,  mortgatied,  or  assigned.  Edwards  v.  Mc> 
Keman,  fi6  Mich.  tSXk 

The  assignment  of  a  mortgage  to  a  party  for  a. 
pre-existing  debt  did  not  oonstitute  the  assignee  a 
bona  Ude  purohaaer,  where  there  was  a  prior  un- 
recorded assignment  of  the  same  mortgage  on  real 
estate,  and  2  N.  7.  Rev.  Stat,  8d  ed.  40, 1 1.  provided 
thatan  unrecorded  conveyance  should  be  void  as 
against  any  subsequent  purohaaer  in  good  faith 
and  for  a  valuable  oonsideratiOD,  whose  con  vesrance 
should  be  flrst  recorded,  and  •  80  provided  that 
**purohasen**  embraced  **every  assignee  of  a  mort- 
gage.** He  was  a  purchaser  in  good  faith  for  value 
as  to  new  oonsideracion  advanced.  Pickett  v. 
Barron,  SO  Barb.  fiOK. 

A  mortgage  for  an  antecedent  debt  did  not  con- 
stitute the  mortgagee  a  purchaser  in  good  faith, 
where  he  had  notice  that  the  title  of  the  land  was 
not  in  the  mortgagor,  but  in  a  third  party  whose 
title'deed  was  defectively  acknowledged,  and  tbe 
mortgagor  obtained  title  through  a  quitclaim  deed 
from  the  original  grantor  without  any  conaidera- 
don.   Walker  v.  Abbey,  77  Iowa,  708. 

A  mortgage  by  a  vendee,  made  in  favor  of  a 
third  party  to  secure  an  antecedent  debt  due  to 
him  by  the  vendor,  did  not  constitute  him  a  bona 
fide  holder  where  there  were  prior  equities  in  favor 
of  the  vendee  against  the  vendor  on  account  of 
faUure  of  consideration,  and  suspicious  circum- 
stances sufficient  to  put  the  holder  on  inquiry.  If 
the  notes  had  been  made  to  the  vendor  and  aapigned 
before  maturity,  the  presumption  would  have  been 
that  the  holder  was  bona  fide  for  a  valuable  con- 
alderation.    Vorce  v.  Kosenbery,  12  Net).  448. 

A  chattel  mortgage  for  a  pre-ezifiting  debt  did 
not  oonstitute  the  mortgagee  a  creditor  or  purw 
chaser,  under  Ala.  act  18928,  Clay*B  Dig.  X56.  •  8,  pro- 
viding that  mortgages  should  be  recorded  within  a 
certain  time,  and  on  failure  that  the  same  should 
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be  void  against  ^^creditors  and  subsequent  pur- 
obasers** without  notice.  The  failure  to  record  a 
mortgage  on  slaves  In  the  proper  county  did  not 
render  the  same  void  as  against  a  subsequent 
mortgage  for  an  antecedent  debt.  Boyd  v.  Ueok. 
80  Ala.  704. 

So,  a  mortgage  of  real  estate  for  a  pre-existing 
debt  did  not  constitute  tbe  mortgagee  a  bona  fide 
purchaser  for  value,  where  there  was  a  vendor^ 
lien  on  the  land  of  which  the  mortgagee  bad  no 
notice.  Butterfleld  v.  Okie,  86  N.  J.  Bq.  482;  Chance 
V.  McWhorter,  26  Ga.  818. 

And  where  the  same  was  for  an  Individual  debt 
of  the  mortgagor,  and  the  land  mortgaged  be- 
longed to  a  partnership  tlrm  at  tbe  time  of  tbe 
mortgage,  although  the  legal  title  was  in  tbe  mort- 
gagor. Baldwin  V.Johnson,  IN.  J.  Bq.  441;  Lewis 
V.  Anderson,  80  Ohio  St.  881. 

And  where  a  creditor  obtained  a  judgment 
against  tbe  mortgagor  on  the  19th  of  July  and  the 
mortgage  was  made  on  the  1st  of  September, 
and  In  the  next  year,  on  the  4th  of  October,  an  ex- 
ecution sale  was  made  to  the  judgment  creditor, 
who  resisted  the  mortgage,  the  mortgagee  was  not 
a  bona  fide  purchaser  within  the  protection  of  the 
statute  of  frauds.  Bflngus  v.  Condlt,  88  N.  J.  Bq. 
818. 

And  where  there  was  a  prior  trust  on  the  land  lo 
favor  of  the  party  advancing  the  purchase  money, 
of  which  the  mortgagee  bad  no  notice.  But  as  to 
amounts  advanced  at  the  time  and  future  advances, 
they  were  protected  by  tbe  lien  of  the  mortgage. 
Reeves  v.  Bvans  iN.  J.)  84  AtL  477. 

And  where  there  was  an  outstanding  equity  of  a 
separate  estate  of  the  wife  of  tbe  debtor  In  the 
land  of  which  the  mortgagee  had  no  notice.  Banka 
V.  Long,  70  Ala.  819. 

And  where  there  was  a  prior  equity  on  the  land 
in  trust  for  a  third  party.  Spurlook  v.  Sulh  van,  88 
Tex.6U. 

And  where  there  was  a  prior  unrecorded  mort- 
gage and  the  assignee  In  good  faith  of  the  aeoond 
mortgage  had  no  better  lien  under  the  New  York 
recording  act.   De  Larey  v.  Steams,  88  N.  Y.  157. 

And  where  such  mortgage  was  made  after  a  aale 
of  hind  in  partition,  and  the  mortgagor  had  made 
another  mortgage  of  his  Interests  in  the  lands  held 
in  common,  prior  to  the  suit  for  partition,  and  the 
mortgagor  became  a  purohaaer  of  part  of  the  lands 
and  did  not  pay  off  the  prior  mortgage. 
velt  V.  Haff,  8  Sandf.  Ch.  98. 

An  assignment  of  a  mortgage  and  note  as 
Ity  for  a  pre-existing  debt  did  not  constitute  the 
araignee  a  >H>na  fide  purchaser  for  value  as  agalnet 
existing  equities  of  the  mortgagor  agaiiwt  ibe  as- 
signee. Body  V.  Jewsen,  88  Wis.  400:  Asbton% 
peal,78Pa.l6ii 
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prufjerlf  of  Ihe  Pttrii  Sflk  Compaoy.  Tbe 
ttUe  wblch  the  defendants  now  set  up  depends 
npon  that  mortgage.  Whether,  nnder  these 
circumstaooes,  the  plaintiff  or  the  defendants 
are  entitled  to  the  Judgment  of  tbe  court  is  a 
question  reserred  and  certified  to  the  supreme 
court  for  its  advisory  opinion. 
"Jonathan  Dixon,  Judge." 

Mr,  W.  B.  Gonrley  for  plaintiff. 

Mr,  John  W.  Gri^fl^,  for  defendants: 

A  sale  of  personal  property  made  in  one 
state  Is  not  valid  in  another  state  where  the 
property  is  in  fact  situate,  if  it  conflicts  with 
the  interests  of  the  sute  or  its  citizens. 

OuiUander  t.  Hcwdl,  86  N.  T.  667:  Green 
V.  Van  Buekirk,  74  U.  8.  7  Wall.  189,  19  L. 
ed.  109;  2  Kent,  Com.  466;  FrazUr  v.  Ftetf&r- 
tirjb,  24N.  J.  L.  162;  DaroAia  v.  DatU,  Id.  319; 


Marvin  Sn/eOo,  v.  Norton,  48  N.  J.  L.  410, 67 
Am.  Rep.  666;  Story,  Confl.  L.  ^  890. 

What  is  injurious  to  tbe  rights  of  the  citi- 
zens where  the  property  is  situate  should  he 
the  subject  of  positive  legislation  and  not  left 
to  tbe  discretion  of  the  courts. 

OuUlander  v.  Howell,  86  N.  T.  659;  Pdrr  t. 
Brady,  87  N.  J.  L.  201. 

Tbe  object  of  tbe  statute  was  to  protect  in- 
nocent purchasers  and  mortgagees  from  secret 
conditions,  and  is  in  a  line  with  tbe  general 
policy  of  the  law  which  requires  chattel  mort- 
gages and  other  instrumenis  of  that  kind  to  he 
recorded  for  the  benefit  of  such  persons  as 
might  deal  with  tbe  possessor  of  the  property 
on  the  faith  of  his  apparent  title  by  possession. 

Tfie  Marina,  19  Fed.  Rep.  760;  Flagg  v. 
Baldwin,  88  K.  J.  Rq.  219,  48  Am.  Rep.  808; 
Varnvm  v.  Camp,  18  N.  J.  L.  826,  26  Am. 


And  an  assignmeDt  for  an  antecedent  debt  of  a 
mortgasre  iriveo  for  that  purpose  aiso  did  not  con- 
stitute tlie  aasismee  a  bona  fide  purchaser  for  value, 
where  there  was  a  prior  unrecorded  oontract  for 
dtle  to  the  land  in  a  third  party.  Oeet  v.  Fack- 
iiiMd,  8i  Fed.  Bep.  9K. 

Bo,  A  ohaccel  mortKaoe  for  a  pre-existing  debt 
did  not  oonstttute  the  mtirtiniiree  a  bona  fide  pur- 
chaser for  vahie,  where  there  were  existing  equi* 
ties  aifalnat  tbe  same  property,  fidson  v.  Hudson, 
83  Micb.  4G0(  MeOraw  v.  Solomon,  Id.  44flL 

And  where  there  was  a  prior  recorded  mortfrage, 
but  tbe  bolder  thereof  bad  delayed  in  attempting 
to  aasert  bJa  rights  after  maturity,  and  the  other 
morticage  was  taken  with  full  notice  of  and  sub- 
ject to  the  lien  of  the  prior  mortgage.  Cassidy  v. 
Harrelaon,  1  Oolo.  App.  468. 

And  where  the  chattels  became  fixtures  andsnb- 
Jeot  to  a  prior  lien  for  the  purchase  money  on  the 
land,  and  tbe  mortgagee  bad  notice  by  the  mort- 
irajre  stnting  that  the  machine  was  on  land  bought 
of  H.  and  no  deed  was  yet  on  record.  Perkins  v. 
Swank.  48  Miss.  848. 

In  Diisenliarke  v.  Ramey,  88  Ind.  48S,  It  was  held 
that  a  mortgage  given  for  a  pr&^xlstlng  debt  did 
not  constitute  the  mortgagee  a  bona  Ode  purchaser 
for  a  valuable  consideration  where  a  prior  mort- 
fnigce  brought  suit  to  have  his  mortgage  reformed. 
This  case  does  not  refer  to  the  prior  Indiana  cases, 
infra,  and  in  effect  overrules  them.  (As  also  noted 
in  Oilcbrliit  v.Oougfa,  VB  Ind.  678.  80  Am.  Bep.  250.) 

Tbe  previous  cases  in  Indiana  held  that  a  mort- 
gage for  a  pre-existing. debt  constituted  tbe  mort- 
gagee a  purcbascv  for  a  valuable  consideration, 
where  there  was  a  vendor*8  lien  outstanding  of 
whiob  the  mortgagee  had  no  notice,  as  tfUe  of  real 
estate  would  be  of  little  value  if  purchasers  for 
such  a  consideration  could  be  defeated.  Work  v. 
finyton.  6  Ind.  898. 

And  where  tbe  grantor  of  the  title  to  the  mort- 
gagor brought  a  suit  to  set  aside  his  deed  to  tbe 
mortgagor  and  rescind  the  same,  and  the  mortgagee 
had  no  notice  of  any  equity.  Babcock  v.  Jordan, 
Mind.  14. 

In  liouthata  v.  Miller,  85  Ind.  18L  In  regard  to  tbe 
present  rule  In  Indiana,  It  was  said:  **We  under- 
stand them  (tbe  case  )  to  bold  that  a  pre-existing 
debt  la  not  such  a  cons  deration  as  will  make  a  pur- 
chaj>er  a  bona  fide  one  in  such  a  sense  as  to  out  off 
prior  equities;  but  we  do  not  understand  them  to 
hold  tbat  an  antecedent  debt  may  not  constitute  a 
valuable  consideration.  We  have  no  doubt  tbat 
an  antecedent  debt  la  a  valuable  eonslderatioiu  and 
that  it  will  support  a  m  )ngage  or  other  contract.** 

In  Ray  v.  Birdseye,  6  Demo,  619,  It  was  held  that 
a  cbatt^  mortgage  for  a  pre-existing  debt  did  not 
oonsiltute  tbe  mortgagee  a  bonallde  purchaser 
where  there  was  an  execution  tn  the  hands  of  the 


sheriff  on  the  21st  of  July,  levied  on  the  19th  of 
September,  and  on  the  16th  of  Beptember  the  exe- 
cution debtor  gave  a  mortgage  for  a  pre-existing 
debt,  and  2  N.  T.  Uev.  SUt.  856, 1 17.  provided  that 
the  title  of  any  purchaser  In  good  faith  acquired 
prior  to  the  actual  levy  without  notice  should  not 
be  devested  by  tbe  fact  that  the  execution  had 
been  delivered  before  purchase.  This  decision 
holds  the  reverse  of  Birdseye  v.  Bay,  4  UlU,  168,  as 
to  the  mortgagee  being  a  bona  tide  purchaser  for 
value,  hot  the  result  was  tbe  same  in  both  cases, 
though  worked  out  in  a  different  line. 

But  In  Union  Dime  Bar.  Inst.  v.  Duryea.  67  N.  T. 
84.  it  was  held  tbat  a  mortgage  for  an  antecedent 
debt  constituted  the  mortgagee  a  purchaser  in  good 
faith,  where  N.  T.  Code.  1 282,  provided  for  an  order 
exempting  property  from  the  lien  of  a  judgment  as 
against  purchasers  and  mortgagees  in  good  faith 
on  the  execution  of  an  appeal  bond.  This  case 
distlngulsbes  prior  New  York  cases  contra  on  the 
ground  that  in  those  cases  tbe  legal  title  or  prior 
equity  was  involved,  but  tbat  here  the  creditor  did 
not  have  any  legal  or  equitable  right  as  against  a 
class  of  persons  to  which  tbe  mortgagee  belonired. 

In  Bronner  v.  Loomis.  17  Hun.  480,  it  was  said  that 
under  N.  Y.  Code  Civ.  Proc.  1282.  providing  for  ex- 
emntlng  property  from  the  Iksn  of  judgment  as 
against  purchasers  and  mortgagees  In  good  faith 
on  giving  an  appeal  bond,  **good  faith**  as  uwd 
here  means  that  the  mortgagee  must  have  taken 
his  mortgage  without  any  design  to  defraud  any- 
one, and  upon  tome  bona  tide  oonsideratloo,  pres- 
enter past. 

As  against  an  unrecorded  purchase  mortgage  in 
Iowa  a  subsequent  mortgage  for  a  pre-existing 
debt  did  not  give  tbe  latter  priority  although  such 
mortgage  was  given  in  place  of  a  chattel  mortgage 
which  was  given  for  an  extension  of  time,  but  the 
extension  of  time  was  prior  to  the  execution  of  the 
mortgage.    Phelps  v.  Fockler,  61  Iowa,  840. 

So,  where  there  was  an  unrecorded  vendor^s  lien. 
It  was  superior  to  a  mortgage  to  another  for  a  pre- 
existing debt.    HsUock  v.  Smith.  8  Barb.  W, 

In  Koon  v.  Tramel.  71  Iowa.  ISJB,  it  was  said  that 
a  purcbase-money  mortgage  was  superior  to  a  sub- 
sequent mortgage  for  a  pre-existing  debt  though 
recorded  first,  this  being  an  exception  to  tbe  rule 
in  Iowa. 

Other  cases  bold  that  a  mortgagee  for  an  ante- 
cedent debt  Is  a  bona  fide  holder  or  a  boi»  fide 
bolder  for  a  valuable  consideration. 

So,  a  mortgage  for  an  antecedent  debt  constituted 
the  mortgagee  a  bona  fide  purchaser,  or  mortgagee, 
where  there  was  a  prior  similar  mortgage  to  an- 
other party,  but  which  was  not  recorded  until 
afterwards  although  the  one  first  recorded  de- 
scribed the  land  incorrectly  but  suflBdently  to  Im- 
part notice.   Partridge  v.  Smith,  8  Biss.  188, 
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Dec.  476;  Bentley  v.  WhitUmore,  19  N.  J.  Eq. 
482,  97  Am.  Dec.  671;  Wayman  ▼.  Southard, 
88  U.  S.  10  Wheat.  1.  6  L.  cd.  253. 

The  defeodant  Robert  J.  Uoguet  was  a 
mortgagee  in  good  faitb. 

The  phrase  "^ood  faitb"  Id  statutes  of  this 
kind  must  receive  a  practical  common  sense 
construction. 

Winten  y.  Hainei,  84  HI.  6S8;  Morgan  t. 
Hadehunt  Ijodge,  58  Miss.  68a 

Tbe  phrase  "bona  fide"  is  the  antithesia  of 
'*mala  fide." 

McConneU  v.  Street,  17  HI.  254. 

Defendant's  mortgage  was  given  to  secure  a 
pre-existing  debt.  Such  a  consideration  is 
sufficient  to  render  it  a  mortgage  in  good 
faith. 

If\rgt  Nat  Bank  y.  Oummint,  89  N.  J  Eq 
577;  Allaire  y.  Hartshorne.  21  N.  J.  L.  665,  47 
Am.  Dec.  175;  Uhlerv  Semple,  20  N.  J.  Eq. 
288;  Milton  y.  Boyd,  49  N.  J.  Eq.  142. 


Van  Syckel,  J.,  deliyered  tha  opinion  of 

the  court: 

On  behalf  of  the  defendants  it  is  insisted  that 
the  sale  by  the  plaintiff  to  th^  silk  company, 
being  a  conditional  one,  was  yoid  as  agaiDSl 
the  mortgage  of  Hoguet,  by  virtue  of  the  pro- 
yisioDsof  the  act  of  May  9. 1889,  entitled  *'An 
Act  Requiring  Contracts  for  the  Conditiooal 
Bale  of  Personal  Property  to  be  Recorded." 
Paraph.  L  1889,  p  421.  The  important  fea- 
tures of  this  act  are  contained  in  the  1st  and 
2d  sections,  which  are  quoted  as  follows:  "(1) 
That  in  eyery  contract  for  the  conditional  sale 
of  goods  and  chattels  hereafter  made,  which 
shiul  be  accompanied  by  an  immediate  deliv- 
ery and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  con- 
tracted to  M  sold,  all  conditions  and  reserya- 
tions  which  provide  that  the  ownership  of  such 
goods  and  chattels  is  to  remain  in  the  person 
so  contracting  to  sell  the  same,  or  other  per- 


An  assignment  of  a  reel-estate  mortiniire  bj  the 
morrfragee  to  a  party  for  a  pre-extstloff  debt  with 
the  neirotiable  note  secured  thereby  before  matur- 
ity constituted  the  holder  thereof  a  bona  fide 
holder,  where  there  was  an  equity  of  the  maker 
existing  against  the  mortgagee  of  which  tbe  as- 
signee had  no  notioe.  Draper  y.  Cowles,  S7  Kaa. 
484. 

And  tbe  assignment  of  a  note  secured  by  a  deed 
of  trust  in  satfefacUon  of  an  antecedent  debt  con- 
stituted the  assignee  an  inoocent  purchaser  for 
value,  where  he  had  no  notioe  of  any  equity  of  a 
subsequent  grantee  against  tbe  assifrnor  and  tbe 
grantee  assumed  tbe  payment  of  the  note  in  bis 
deed.    Fitzgerald  v.  Barker,  06  Mo.  861. 

In  Steadman  ▼.  Hayes,  80  Mo.  819,  it  was  said  that 
tf  a  mortgage  was  executed  to  secure  a  bona  fide 
indebtedness,  the  mortgagee  was  a  purchaser  in 
good  faitb. 

A  chattel  mortgage  for  a  pre-existing  debt  con- 
stituted the  mortgagee  an  innocent  purchaser  for 
value,  where  be  bad  no  notice  of  a  vendor*s  prior 
daim,  under  Mo.  Bev.  Stat.  1889,  •  4914,  which  pro- 
vided that  personal  property  should  be  subject  to 
an  execution  on  a  Judgment  for  tbe  purchase 
mone3'  except  In  tbe  bands  of  an  Innocent  pur- 
chaser for  value  without  notice.  Corning  v.  Rine- 
bart  Medicine  Go.  46  Mo.  App.  16,  Overruling  Napa 
Valley  Wine  Co.  v.  Rinehart,  Infra, 

In  Napa  Valley  Wine  Co.  v.  Rinehart.  42  Mo.  App. 
171,  it  was  held  that  a  chattel  mortgage  for  a  pre- 
existing debt  did  not  constitute  tbe  mortgagee  an 
Innocent  purchaser  for  value,  where  tbe  prior  ven- 
dor of  the  chattels  obtained  an  attachment  subse- 
quent to  tbe  mortgage  under  Mo.  Rev.  Stat.  1889, 
f  4814.    But  tbis  case  was  overruled,  mpra. 

And  a  mortgage  of  land  for  a  pre-existing  debt 
constituted  tbe  mortgagee  a  purchaser  for  a  valu- 
able consideration,  where  tbe  California  registry 
act  provided  that  conveyances  which  were  not  re- 
corded should  be  void  against  any  subsequent  pur- 
chaser in  good  faitb  and  for  "a  valuable  considera- 
tion** of  tbe  same  real  estate,  when  his  own  con- 
veyance should  have  been  first  duly  recorded  and 
there  was  an  outstanding  unrecorded  lien  of  which 
the  mortgagee  bad  no  notioe.  Frey  v.  Cliiford,  44 
CaLSSS. 

And  where  the  mortgagor  held  tbe  lands  partly  in 
trust  for  his  grantor,  but  of  which  prior  equity  tbe 
mortgagee  had  no  notioe.  Fair  v.  Howard,  6Nev. 
804. 

In  Brem  v.  Lockbart,  98  N.  C.  191,  which  was  an 
assignment  of  chattels  to  pay  previous  debts,  it  was 
said  that  a  mortgagee  for  an  antecedent  debt  was 
a  purchaser  for  a  valuable  conpidcration  within  the 
provisions  of  the  18th  and  27th  Elizabeth,  and  N.  C. 

88  L.  R.  ▲. 


Code  I840-4I4  modifying  that  statute.  oyemiUng 
McKay  v.  Gilliam,  66  N.  C.  180. 

There  are  many  cases  which  do  not  squarely  de- 
cide whether  mortgagee  for  a  pre-existing  debt 
oonstitute  the  mortgagee  a  bona  fide  holder  or  not. 
but  determine  bis  rights  and  priorities  as  against 
contesting  equities,  in  wblcb  cases  tbe  question  of 
bona  fide  mortgages  Is  the  controlling  element  fn 
the  case,  although  not  clearly  defined. 

So,  a  chattel  mortgage  for  a  pre-existing  debt 
gave  the  mortgagee  a  priority  where  at  tbe  time 
tbe  debt  was  created  it  was  agreed  that  tbe  chattel 
mortgage  should  be  given,  which  was  done,  al- 
though the  claims  of  firm  creditors  were  prejudiced 
thereby.    Heitman  v.  Qriflith,  48  Kan.  668b 

And  where  be  entered  into  poesesston  and  took 
control  of  tbe  business,  and  there  was  a  prior  mort- 
gage on  the  property,  but  which  was  not  recorded, 
and  of  which  be  had  no  notice.  Clark  v.  Barnes,  72 
Iowa,  668. 

And  a  mortgage  on  land  for  a  pre-existing  debt 
duly  pecorded  gave  the  mortgagee  a  priority  over 
an  unrecorded  prior  mortgaire  for  tbe  pavment  or 
machinery  on  the  land  of  which  the  pref  i  rred  mort- 
gagee had  no  notice.  Hayner  v.  Eberhai  d:;  87  Kan. 
808. 

And  where  a  vendor  of  tbe  mortgagor  had  a  yen- 
dor's  lien,  but  be  bad  assigned  tbe  notes  and  after- 
wards was  compelled  to  take  tbem  up,  of  which 
lien  tbe  mortg agee  bad  no  notice.  Gann  v.  Chester. 
6  Yerg.  206. 

And  where  it  was  first  recorded  and  there  was  an- 
other mortgage  for  a  future  indebtedness,  although 
tbe  recording  act  of  New  York  gave  priority  only 
to  tbe  mortgage  first  recorded,  where  that  was  for 
a  valuable  consideration  which  meant  some  new 
consideration  advanced  at  the  time.  But  in  this 
case  the  mortgage  recorded  last  was  also  for  a 
prior  indebtedness  which  was  paid  before  the  mort- 
gage was  executed  and  the  mortgage  stood  only 
as  a  security  for  future  advances.  National  Bank 
V,  Whitney,  103  U.  &  99,26L.  ed.448L 

n.  Am  aQa4nat  fubsequent  €iUiim§. 
a.  Of  purehaaera  and  mortgaoeea, 

A  mortgage  for  a  pre-existing  debt  constitutes 
the  mortgagee  a  bona  fide  bolder  for  value,  as 
airainst  subsequent  claims  on  tbe  property  of  other 
purchasers  or  as  against  mortgagees. 

So.  a  mortgaire  for  a  pre-existing  debt  constitut- 
ed the  mortgagee  a  purchaser  for  a  valuable  con- 
sideration, where  subsequently  tbe  mortgagi»r  of 
rolling  stock  of  a  railroad  executed  a  lease  of  the 
same  property  and  tbe  lessee  had  notice  by  record 
of  tbe  mortgage.    Wright  v.  Bundy,  11  Ind.  898 


1805w 


Ehowubs  Loom  Wobkb  t.  Vacher. 


•on  than  the  one  so  contracting  to  buy 
them,  until  said  goods  or  chattels  are  paid  for, 
or  until  the  oocurriDg  of  any  future  event  or 
contiogency,  shall  be  absolutely  yoid  as  against 
subsequent  purchasers  and  mortgagees  iu  good 
fiaiih«  and  as  to  them  the  sale  shall  be  deemed 
absolute,  unless  such  contract  for  sale,  with 
such  conditions  and  reservations  therein,  be 
recorded  as  directed  in  the  succeeding  section 
of  this  act  (2)  That  the  instruments  men- 
tioned in  the  preceding  section  shall  be  re- 
corded in  the  clerk's  oflSce  of  the  county  wherein 
the  party  contrscting  to  buj,  if  a  resident  of 
this  state,  shall  reside  at  the  time  of  the  execu- 
tion thereof,  and  if  not  a  resident  of  this  state, 
then  in  the  clerk's  office  of  the  county  where 
the  property  so  conditioually  bouirbt  shall  be 
at  the  time  of  the  execution  of  such  instru- 
menr:  provided  that  in  any  county  where  the 
office  of  register  of  deeds  exists,  or  hereafter 
may  be  created,  such  instruments  shall  be  re- 


corded in  the  office  of  such  register."  The  silk 
company  wss  the  party  contracting  to  buy, 
and  was  a  resident  of  this  state,  located  at  the 
city  of  Paterson.  in  the  county  of  Passala 
The  contract  of  sale  was  not  recorded  as  re- 
quired by  the  act  of  1889. 

Two  points  are  involved:  First,  whether  the 
statute  of  1889  Is  applicable  to  this  case,  in 
view  of  the  fact  that  the  contract  of  sale  was 
made  in  the  state  of  New  York;  and.  second, 
whether  the  defendant  Hoguet.  In  taking;  a 
mortgage  to  secure  a  pre-existing  debt  due 
from  the  Paris  Silk  Company  to  hun,  becomes 
a  mortgagee  in  good  faith. 

The  act  of  1889  directs  the  contract  to  be  re- 
corded in  the  county  where  the  buyer  resides, 
if  a  resident  of  this  state  at  the  time  of  the  ex- 
ecution of  the  contract,  and,  if  not  a  resident 
of  this  state,  then  in  the  county  where  the 
property  shall  be  at  tbe  time  of  the  execution 
of  such  instrument.    The  manifest  purpose  of 


And  where  there  was  a  subsequent  mortgage  of 
real  estate,— espedaUy  where  the  flnt  mortgagee 
had  conveyed  to  a  bona  tide  purohaser.  Aiken  v. 
Bmeo,  XL  Ind.  187. 

In  Citlaens*  Nat.  Bank  v.  Jodydnd.)  tt  K.  & 
WB  (1S86).  It  was  said  that  a  mortgage  for  a  pre- 
existing  debt  constituted  a  suffldent  consideration 
as  against  tbe  mortgagor  and  a  subsequent  mort* 
gagee  with  notloe.  If  there  was  a  mistake  In  the 
deecrlptton  of  the  land  mortgaged,  and  tbe  prior 
mortgagee  would  be  entitled  to  a  reformation  of 
his  mortgage. 

In  Hewitt  V.  Poweis,  84  Ind.  9S,  it  was  said  that 
a  mortgage  for  an  anteoent  debt  Is  founded  on  a 
▼aloable  consMeratJoo.  and  If  a  subsequent  pur- 
chaser obtaioed  a  conveyance  of  the  land  subject 
to  tbe  mortgagee^  lien,  the  mortgage  may  be  re> 
formed  so  as  to  Include  tbe  land  Intended  to  be 
eon  vested. 

And  a  chattel  mortgage  for  an  antecedent  debt 
gave  the  mortgagee  priority  where  subsequently 
on  the  same  day  tbe  mortgagee  made  an  assign- 
ment for  creditors.    De  Ford  v.  Nye,  40  Kan.  M6. 

And  where  the  mortgagor  made  a  subsequent  a^ 
signment  fororedltois.   Meyer  v.  Bvans,  06  Iowa, 

m. 

In  Tonngs  v.  Wilson,  ST  K.  Y.  8Bi,  Beverslng  H 
Barb.  610,  a  mortgage  for  an  antecedent  debt  was 
nistaloed  against  a  But)sequent  purchaser. 

A  mortgage  made  for  an  antecedent  debt  cannot 
be  resisted  by  a  third  party  who  ie  not  a  creditor  or 
a  purchaser,  bat  claims  tbe  property  In  his  own 
right.   Allen  v.  Heine,  47  N.  T.  8.  B.  788L 

Ik  JitdgmmitM  and  atUtehmenta, 

In  regard  to  subsequent  judgment  liens  and  at- 
tachments, the  weight  of  authority  Is  that  a  mort- 
gage for  an  anteoedeot  debt  gives  the  mortgagee 
precedence  over  the  lien  of  such  judgment  or  at- 
tachment. 

So,  a  mortgage  on  real  estate  to  secure  an  ante- 
cedent debt  constituted  the  mortgagee  a  bona  fide 
purchaser,  where  such  mortgage  was  agreed  upon 
and  defectively  executed  before  a  Judgment  te- 
came  a  lien  on  the  property,  and  subsequently  an- 
other mortgage  to  correct  the  same  was  given,  but 
the  former  mortgage  was  not  surrendered.  A 
Judgment  creditor  Is  not  a  bona  fide  purchaser. 
National  Bank  v.  Lanier,  7  Hun,  <B8. 

And  a  chattel  mortgage  for  an  antecedent  debt 
coosUtuted  the  mortgagee  a  bona  fide  purchaser 
where  It  was  In  renewal  of  a  prior  mortgage  made 
befofe  a  judgment  against  the  mortgagor,  and  a 
levy  was  not  made.    Walker  v.  Hen  ry ,  85  N.  T.  180. 

And  where  there  was  a  subsequent  attachment 
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by  another  party.   Chaffee  v.  Atlas  Lumber  Obw  4S 
Keb.  CM;  Henry  v.  VUet,  88  Neb.  180L 

A  mortaage  for  a  pre-ezlstlng  debt  oonstltuted 
the  mortgairee  a  purchaser  for  value,  where  he 
sought  to  have  his  trust  deed  reformed  as  against 
a  subsequent  judgment  creditor  of  the  mortgagor. 
Brooking  v.  Straat,  17  Mo.  App.  S86i. 

So,  a  chattel  mortgage  for  a  pre-existing  debt 
oonstltuted  a  sufBdent  conslderatiou,  where  there 
was  a  subsequent  execution  levied  on  the  property 
by  another  party.    Loutbaln  v.  Miller,  85  Ind.  UH. 

And  where  there  was  a  subsequent  attachlna 
creditor.  Beagle  v.  Miller,  87  Neb.  808;  Turner  v. 
KiUian,  U  Neb.  680L 

A  mortgage  for  an  antecedent  debt  was  held  snpe> 
rlor  to  an  attachment,  where  the  chattel  mortgage 
was  recorded  when  made  and  was  given  In  Men  of 
a  prior  unrecorded  mortgage,  and  the  attachment 
was  for  a  debt  existing  when  the  mortgage  was  re- 
corded, and  the  Michigan  statute  madeuo  recorded 
mortgages  void  as  to  subsequent  creditors.  Tlie 
fact  that  a  mortgage  was  void  as  to  creditoit  did 
not  prevent  the  execution  and  recording  of  a  valid 
one.   Johnson  v.  Stellwagen,  97  MIcb.  10. 

And  where  there  was  a  misdescription  of  the  land 
In  the  mortgage,  and  a  subsequent  attachment  by 
a  creditor  having  notice  of  tbe  mistake  to  the 
mortgage.    Duncan  v.  Miller,  64  Iowa,  S88L 

And  where  an  attachment  for  a  debt  due  at  the 
time  of  tbe  mortgage  was  afterwards  levied.  Tbe 
question  of  bona  fldes  in  obtaining  security  for  a 
previous  debt  cannot  arise  where  the  party  con- 
testing had  no  superior  equities  at  the  time  and 
gave  no  new  credit  afterwards,  and  in  Michigau 
the  doctrine  avoldloir  a  mortgage  given  for  a  pest 
debt  against  a  creditor  whose  lien  was  subsequently 
acquired  is  not  recognised.  Dalton  v.  Stiles.  74 
Mich.  788. 

And  where  there  was  a  subsequent  attachment. 
Gonnor  v.  Hardwlek,  68  Kan.  80. 

And  where  there  were  subsequent  attaohin»r 
creditors,  although  the  mortgage  was  void  as 
airalnst  an  assignment  for  creditors  which  wb» 
>  made  at  the  same  time.   Jones  v.  Kellogg,  61  Kan . 


in.  When  ihtre  tsos  anexUmion  o/  (fms  or  a  nett 

€on»lderation. 

Where  the  mortgagee  is  prejudiced  In  any  man- 
ner at  the  time  of  making  the  mortgage  for  an  an- 
tecedent debt,  by  reason  of  the  time  of  the  payment 
of  tbe  debt  being  extended,  or  where  be  advances  » 
further  consideration,  the  cases  bold  almost  with  • 
out  exception  that  such  a  mortgage  constltnte9 
the  mortgagee  a  '*booa  fide  purchaser  for  a  valua- 
ble consideration**  or  a  l>ona  lldc  purchaser  or  « 
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the  aet  is  to  reDder  iDefVlcadotit  the  coDdilioDal 
fale  of  all  troods  held  io  this  state,  where  the 
eoDtract  of  sale  is  not  recorded.  There  is  an 
implied  mandate  in  the  act  that  the  contract 
of  sale  shall  be  in  writing;  otherwise  it  coald 
not  be  recorded,  and  the  act  would  be  futile. 
Thesituiol  the  property,  and  not  the  Isx  loci 
contractus,  determines  the  validity  of  such 
sales.  The  contract  in  this  case  was  made  in 
Kew  York,  but  the  property  was  to  be  deliv- 
ered, and  was  delivered,  to  and  held  by  the 
purchaser,  in  this  state.  Oreat  contention  and 
uncertainty  as  to  the  title  to  personal  property 
would  be  produced  if  purchasers  and  mort- 
gagees were  bound  to  ascertain  whether  the 
vendor  or  mortgagor  acquired  title  in  another 
state  before  they  could  contract  with  safety  in 
reference  to  it.  Judicial  decision  in  this  state 
has  been  hostile  to  such  an  interpretation  of 
the  law.  Marun  Sc^fe  Co.  .▼.  Lofton,  48  N. 
J.  L.  410.  57  Am.  Rep.  566.  Where  the  situs 
of  personal  property  is  in  this  state,  it  is  sub- 
ject to  our  statutory  provisions  in  the  adjudi- 
catioDS  regarding  it  in  our  own  courts,  io  a 
suit  to  which  a  citizen  of  this  state  is  a  party. 
The  force  of  our  statutes  is  recognized  in  Var- 
num  V.  damp,  18  N.  J.  L.  326, 25  Am.  Dec.  476, 
and  in  Bentley  y.  Whittemore,  19  N.  J.  Eq. 
462.  97  Am.  Dec.  671.  ''No  one  can  seriously 
doubt  that  it  is  competent  for  any  state  to  adopt 
such  a  rule  in  its  own  legislation,  since  it  has 


perfect  Jurisdiction  over  all  property,  personal 
as  well  as  real,  withiu  its  own  terntoiial  limitsi 
Nor  can  such  a  rule,  made  for  the  benefit  of  in* 
nocent  purchasers  aid  creditors,  be  deemed  Jiisl- 
ly  open  to  the  reproach  of  being  founded  in  % 
narrow  or  a  selilsh  policy.*  otory,  Confl.  L. 
g  890.  It  seems  clear  that  the  liew  Jeii^ 
statute  mnst  dominate  this  controversy. 

As  to  the  other  question  to  be  discussed,  there 
is  more  conflict  in  the  raiies.  The  New  York 
chattel  mortgage  act  of  1888,  from  which  oar 
act  is  copied,  was  constraed  by  the  New  York 
court  of  appeals  in  Van  Heusen  y.  Raddif,  17 
N.  Y.  580,  72  Am.  Dec.  480.  It  is  there  held 
that  an  assignee  in  trust  for  creditors  cannot 
impeach  a  prior  mortgage  for  want  of  registry. 
Judge  Denio,  In  deciding  that  case,  relied 
upon  previous  decisions  in  New  York  that  a 
voluntary  trustee  under  such  an  ai>stgnment 
was  not  a  bona  fide  purchaser  for  Yalue.  1  hit 
case,  I  think,  was  well  decided.  An  assignee 
for  the  benefit  of  creditors  acquires  no  tii)e» 
except  strictly  that  vested  in  his  assignor.  He 
stands  in  the  place  of  the  assignor,  with  the 
mere  duty  of  distributing  his  property  among 
such  creditors  as  may  elect  to  come  in  for  m 
dividend.  The  title  of  the  assignor  is  subject 
to  the  prior  unregistered  mortgage,  and  ia 
that  condition  it  passes  to  the  assignee  Stand- 
ing as  the  mere  represent  at!  ve  of  the  assignor* 
the  assignment  being  voluntary  and  wiUiout 


mortgairee  for  a  valuable  considoratlon  as  against 
oonteatinir  equities. 

8o,  a  mortffaae  for  a  pre-existlDfr  debt  oonstl- 
tuted  the  mortffajree  a  purchaser  for  a  valuable 
oonsideratlon,  where  the  mortgagee  extended  the 
time  of  imyiDeDt  of  Che  debt  which  it  was  irlven  to 
secure  and  there  was  a  prkxr  unreo<»rded  mortanget 
and  1  N.  Y.  Bev.  Stat.  766, 1 1,  provided  that  unre- 
corded deeds  should  he  void  as  against  a  subse- 
quent purchaser  in  good  faith  for  a  valuable  con- 
sideration. DurkM  V.  National  Hank,  86  Hun,  fiSB, 
diatiDguishlng  Gary  v.  White,  infra,  holding  that 
the  courts  have  been  disposed  to  limit  the  author- 
ity of  Gary  v.  White  to  the  tacts  in  that  case. 

In  Gary  v.  White,  fid  N.  Y.  188,  Reversing  7  Lans. 
1,  under  this  section  of  the  Code  it  was  held  that  a 
mortgage  for  a  pre-existing  debt  did  not  constitute 
the  mortgagee  a  bona  fide  purchaser  for  a  valuable 
consideration,  where  the  mortgage  and  bond  were 
a  colhiteral  security  for  the  origlnaJ  debt,  as  the 
taking  of  collateral  security  did  not  extend  the 
time  of  payment  of  the  original  debt  and  there  was 
a  prior  unrecorded  deed  on  the  land  of  which  the 
mortgagee  had  no  notice. 

A  deed  of  trust  for  an  antecedent  debt  consti- 
tuted the  mortgagee  a  bona  fide  purcbarar  for  a 
valuable  consideration,  where  at  the  time  of  the 
execution  of  the  deed  of  trust  the  mortaagee  re- 
leased  one  half  of  the  debt  and  gave  further  time 
for  payment,  and  there  was  a  prior  claim  for 
dower,  and  Miss.  Bev.  Code  1857,  p.  487,  art.  182,  pro- 
vided that  the  widow  should  be  entitled  to  dower, 
in  lands  which  her  husband  had  before  conveyed 
*'or  her  wise  than  in  good  faith  and  for  a  valuable 
consideration.**    Hinds  v.  Pugh,  48  Miss.  268. 

A  chattel  mortgage  for  an  antecedent  debt  con- 
stituted the  mortgagee  a  mortgagee  in  good  faith, 
where  the  note  gave  one  day*s  time  and  days  of 
grace  made  three  more,  and  there  was  a  prior 
equitable  lien  for  rent,  of  which  the  mortgagee  had 
no  notice.  If  the  prior  Hen  was  a  chattel  mort- 
frage  it  was  void  as  to  the  subsequent  mortgagee, 
under  the  Ohio  statutes  (8.  ft  C  475),which  provided 
that  a  chattel  mortgage  noi  '^deposited**  was  void 
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as  against  subsequent  purchasers  and  mortgageea 
In  good  faith.  Smith  v.  Worman;  19  Ohio  St.  ii^ 
See  Sullivan  Sav.  Inst  t.  Foungt  and  Sweeney  y. 
Bixler,  tnfra. 

A  mortgage  on  land  for  an  antecedent  debt  con- 
stituted the  mortgagee  a  bona  fide  purchaser, 
where  there  was  au  extension  of  time  given  at  tb* 
execution  of  the  mortgage  and  there  were  prior 
equities  a^rainst  the  land  of  the  mortgagor  of  which 
the  mortgagee  had  no  notice.  Thames  v.  Bc^mbert, 
68  Ala.  081;  Thurman  v.  Stoddard,  68  Ala.  886. 

And  where  there  was  an  extension  ot  time  tm 
the  execution  of  the  mortgage,  and  a  further  con- 
sideracion,  and  there  was  a  trust  against  the  land 
of  whiCh  the  mortgagee  had  no  notice.  Whitfield 
v.BlddlcTBAla.  90. 

And  where  a  new  consideration  was  advanced  as 
the  time  of  the  mortgnge,  and  there  was  a  prior  re- 
sulting trust  against  the  land  of  which  the  mort- 
gagee had  no  notice.  Cook  v.  Parham«  88  Ala.  488t 
Gordon  v.  Bnatisb,  8  Lea,  884. 

And  where  he  surrendered  his  vendors  lien  te 
consideration  of  the  mortgage,  and  it  was  olaimed 
that  trust  funds  were  used  in  the  purohase  of  the 
land  by  the  mortgagor.   Lane  v.  Logue,  12  Lea.  88L 

A  mortgage  for  a  pre-existing  debt  constituted 
the  mortgagee  a  purchaser  for  a  valuable  consid- 
eration, where  at  the  time  the  mortgage  was  given 
more  money  was  advanced  and  a  former  deed  of 
trust  surrendered,  and  the  time  was  extended  in 
consideration  of  the  mortgage  being*  executed, 
and  there  was  an  outstanding  trust  on  the  land,  of 
which  the  mortgagee  had  no  notice.  Airgaaon  t. 
Bdrington,  49  Ark.  807. 

And  where  time  was  given  for  the  payment  of 
the  debt,  and  there  was  a  prior  trust  on  the  pro|»- 
erty  of  which  the  mortgagee  had  no  notice. 
Branch  v.  Orlffln,  99  N.  C.  178. 

And  where  at  the  time  of  the  execution  of  racb 
mortgage  the  time  of  payment  of  the  debt  was  ex- 
tended, and  there  was  a  prior  mortgage  on  the  land, 
but  which  by  mistake  of  the  recorder  was  recorded 
for  only  $600  instead  of  98.00QI  Oilohri8tv.0oiigli» 
68  Ind.  imi,  80  Am.  fiep.  KSOl 
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conridcntfoii,  lie  acqalret  do  title  which  can 
be  advene  to  that  of  the  prior  mortgagee. 
He  takee  notbiofr  except  what  his  assignor 
bad  at  the  time  of  the  aasigoment.  He  acquires, 
as  agHinat  bis  assignor,  do  lien  apon  the  prop- 
erty for  his  owo  oeoefit,  apoD  which  he  can 
establish  a  daim  hostile  to  one  who  holds  by 
a  previous  ooDvejance.  The  current  of  adju- 
dicatioD  ondoubtedly  is  that  one  who  takes 
by  ToluDtary  assignment  for  the  benefit  of 
creditors  cannot  successfnlly  assail  a  prior 
equitable  title  or  an  unregistered  oonyeyance 
previously  made  by  the  assignor.  In  the  sub- 
sequent case  of  Tnompion  v.  Van  Vechten,  re- 
ported in  97  N.  7. 680,  Judge  Denio  ruled  that 
a  precedent  debt  does  not  qualify  the  mort 
gagee  of  a  chattel  as  one  in  good  faith,  under 
the  New  York  act  of  It^,  so  as  to  entitle  him 
to  question  a  prior  mortgage  for  a  default  in 
refiling  it.  In  support  of  this  decision  be 
cites  the  cases  of  Van  Hetuon  v.  Radcliff,  in  17 
N.  Y.  580,  73  Am.  Dec.  480,  and  Sltide  v.  Van 
Vee/tten,  11  Paige,  21,  in  both  of  which  cases 
the  party  challeDging  the  validity  of  the  prior 
onreeistered  conveyance  was  a  voluntary  as- 
signee for  the  benefit  of  creditors.  He  also 
supported  his  views  by  reference  to  the  New 
YorR  doctrine  that  a  person  who  purchases 
a  negotiable  note  on  account  of  an  antecKient 
debt  is  not  a  bona  fide  holder  for  value,  and  to 
the  case  of  Diekenon  v.  TiUinghaH,  4  Paige, 


215.  25  Am.  Dec.  528.  The  New  York  rule 
with  regard  to  promiawry  notes  is  not  the  law 
of  this  state.  In  the  case  last  cited  the  contest 
was  between  an  unrecorded  mortgage  on  lands 
and  a  subsequent  purchaser  for  a  pre-existing 
debt.  To  give  priority  to  a  subsequent  pur- 
chaser of  real  estate,  the  New  York  statute  re- 
quired the  subsequent  purchaser  not  only  to 
be  in  good  faith,  but  also  for  a  valuable  con- 
sideration. The  distinction  between  the  lan- 
guage used  in  the  recording  act  concerning 
real  estate  and  the  chattel  mortgage  act  was 
not  adverted  to  in  27  N.  Y.  580,  72  Am.  Dec. 
480.  The  coDclusioo  that  the  term  *'bona  fide" 
had  acquired  such  meaning  as  was  attributed 
to  it  in  that  case  is  not  supported  by  the 
authorities  there  cited  and  relied  upon.  An 
examination  of  our  own  cases  will  show  that 
a  different  rule  prevails  in  this  state. 

In  Mingui  v.  Condit,  28  N.  J.  Eq.  818.  in 
which  it  is  claimed  that  the  New  York  rule 
was  adopted,  Chancellor  Zabriskie  held  that 
a  mortgage  of  lands  from  a  grantee  whose 
deed  is  void  against  creditors  of  his  srantor, 
under  the  2d  and  8d  sections  (now  $$  12  and  13) 
of  the  statute  of  frauds,  will  not  be  protected 
by  the  6tb  (now  g  15)  section  of  that  act,if  he  took 
his  conveyance  for  a  pre  existing  debt.  The 
laniruagts  of  the  6th  section  is  for  "good  con- 
sideration and  bona  fide."  The  learned  chan- 
cellor said  that  the  mortgagee  in  that  case  was 


And  wbere  the  time  was  extended  for  the  pay- 
ment of  tbe  debt  and  there  was  a  prior  mortgaire* 
but  by  mistake  the  description  did  not  oover  this 
land.  Gbss  County  v.  Oldham,  15  Mo.  fiO;  Davis  v. 
Lutkiewlea,  72  Iowa.  264, 

And  where  the  mortgaire  note  was  made  payable 
one  day  after  date  as  against  a  prior  mortjrage 
having  a  defective  description,  as  the  extension  of 
one  day  only  was  a  suffloient  oonsidemtion.  Sulli- 
van 8aT.  InsL  V.  Yonng,  56  Iowa,  18S.  fleeBmitb  v. 
Worman,  19  Ohio  St.  146;  Sweeney  v.  Blxler,  infra. 

And  where  it  was  alsofriven  for  further  advances 
and  an  extension  of  time,  and  there  was  outstand- 
tnir  a  prtor  e^ntraot  for  a  oonveyanoe  of  tbe  land, 
of  wbieh  tbe  mortgagee  bad  no  notioe.  Jones  v. 
Bobioson.  71  Ala.  4M. 

And  wbere  at  tbe  time  of  roaldnir  tbe  mortgage 
an  extension  of  time  was  made  for  the  payment  of 
the  debt,  and  there  was  a  subseqaent  attachment 
against  tiie  mortgagxMr  on  the  property.  It  was 
said  ttiat  tbe  extension  of  one  day  only  would  be 
a  good  ooosideratlon.   Deere  v.  Maraden,  88  Mo. 

as. 

In  Schnmpert  v.  DiUaid,  P.  ft  Go.  65  Miss.  818.  it 
was  said  that  a  mortgage  for  a  pre-existing  debt 
oonstitated  the  mortgagee  a  purchaser  for  a  valua* 
ble  consideration,  where  time  was  given  at  the  ex- 
ecution of  the  mortgage,  and  a  subseqaent  deed  of 
tmet  for  tbe  same  debt  did  not  impair  the  first  se- 
emity  an  against  a  prior  deed  by  the  mortgagor 
reoorded  after  the  first  mortgage. 

A  mortgage  for  a  pre-existing  debt  oooetituted 
a  mortgagee  a  purohaser,  where  time  was  given 
upon  tbe  debt  in  oonsfderation  of  the  execution  of 
tbe  mortgage  and  there  was  a  subsequent  oonvey- 
anoe made  by  the  mortgagor.  Magruder  v.  State 
Bank,  IB  Aril.  9. 

A  mortgage  for  a  pre-existtng  debt  eonstitnted 
tbe  mortgagee  a  purchaser,  and  gave  priority, 
where  the  time  of  payment  was  extended  at  the 
maklog  of  tbe  mortgage,  and  a  subsequent  morU 
gage  to  another  party  was  made  upon  the  lands. 
Eoon  V.  Tramei,  71  Iowa,  VBL 

A  mortgage  for  an  antecedent  debt  gave  the 


mortgagee  priority  where  the  time  of  payment  was 
extended  when  the  mortgage  waa  made,  and  Mo- 
Clatn*s  Iowa  Code,  608, 1 6,  provided  that  the  fail- 
ure to  file  a  meohanio*s  lien  In  time  should  not 
defeat  the  lien  except  against  ^purchasers  or  en- 
oumbrancers  in  good  faith**  without  notice,  and  the 
meclianirVi  llei,  was  prior  In  time,  but  tbe  notioe 
was  not  given  m  time,  and  the  mortgagee  had  no 
notice  of  the  UeiL    Hoskins  v.  Carter.  66  Iowa,  688. 

And  where  he  extended  tbe  time  of  paymenu 
and  advanced  a  f urtiier  oonslderacion,  and  there 
was  a  prior  mortgage  on  the  land  of  which  he  had 
no  notice,  owing  to  a  misdescription  In  the  prior 
mortgage.    Port  v.  Bmbree,  64 1<  >wa,  14. 

As  to  extension  of  time,  see  Phelps  v.  Foekler, 
61  Iowa,  840,  supra,  L 

An  assignment  of  a  mortgage  to  nay  a  pre-exls^ 
log  debt  gave  a  superior  Hen,  where  such  assignee 
advanced  more  money  at  the  time  of  the  assign- 
ment, and  had  no  notioe  of  a  prior  unreglsteBSd. 
deed,  although  his  sMignor  had  notioe  of  tbe  aamob 
Olidden  v.  Hunt,  U  Pick.  2SL 

But  a  mortgage  for  an  antecedent  debt  did  not 
oonitltute  the  mortgagee  a  bona  fide  purohaHer  lor 
a  valuable  oonsidemtion.  wbere  time  was  given  at 
the  execution  of  the  mortgage,  but  the  mortgagor 
had  obtained  possession  of  his  deed  without  right, 
where  it  had  been  left  in  escrow.  SteiBan  v.  MUmo 
Nat.  Bank,  68  Tex.  6181 

And  a  chattel  mortgage  for  an  antecedent  debt 
did  not  constitute  the  mortgagee  a  bona  fide  puis 
chaser,  where  a  former  owner  of  the  property  bad 
a  prior  equity  against  tbe  property,  of  which  the 
mortgagee  had  no  notice,  although  the  mortgage 
note  was  made  payable  one  day  after  date  for  past- 
due  debts,  and  the  mortgaire  contained  a  clause 
binding  the  mortgagee  not  to  enforce  It  if  the  note 
was  paid  by  a  named  day,  some  four  months  after- 
wards. The  extension  of  time  in  which  the  mort- 
gage might  be  foreclosed  was  no  suspension  of  the 
right  to  colleot  the  debt.  Sweeney  v.  Blxler,  68 
Ala.688. 

Gases  in  regard  to  fraudulent  mortgages  are  not 
intended  to  be  Included  in  this  note.  L  T. 
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a  ttort^rurae  In  "good  faith,"  bnt  not  for  a  ^ood 
ooDtideratioD,  wit  bio  the  meaDing  of  said  tee- 
tioB.  Fe  laid  he  felt  bound  by  the  statement 
made  by  Chief  Justice  Green  in  AUarey.  UarU 
home,  21 N.  J.  L.  665, 47  Am.  Dec.  175,  that  al- 
though a  pre-PzistiDj;  debt  la  sufficient  consider- 
ation to  make  the  indorsee  of  negotiable  paper 
a  bona  fide  holder,  yet  the  rule  as  to  personal 
properly  is  "that  a  purchaser  who  has  obtained 
title  as  a  mere  security  for  a  pre-existing  debt  is 
not  entitled  to  the  character  of  a  bona  fide  pur- 
cliofler  for  value."  That  this  is  a  correct  state- 
ment of  the  rule  which  prevailed  in  equity  will 
noi  be  questioned.  Chaocellor  Zabrtskie  mani- 
fefitly  recognized  the  distinction  between  a  pur- 
cbaper  in  "good  faith"  aod  a  purchaser  **iu  good 
faith  and  tot  a  valuable  consideratloo."  a  dis- 
tinction in  no  respect  Id  consistent  with  the  rule 
as  amerted  by  Chief  Justice  Green  in  Allaire 
V.  Hartehttrne, 

PaneoaH  v.  Dvwl,  26  N.  J.  Eq.  445,  and 
IkWiUv.  VanSiekU,  29  N.  J.  £q.  2o9,  fol 
lowed  JihiffVi  v.  Condii,  but  the  contesting 
liens  were  both  upon  real  e.«tate,  in  regard  to 
wbi<-h  the  lan^niage  of  our  recording  act  is, 
"bona  fide  purchaser  or  mortgagee  for  valua- 
ble consideration." 

In  mter  v.  SempU,  SO  N.  J.  Eq.  288,  Chan- 
cellor Zabriskie  said  that  the  rule  that  a  prior 
debt  is  not  suflflclent  to  make  one  a  bona  fide 
piirrhsserfor  value  has  never  been  adopted  in 
this  state.  He  ga?e  the  mortgage  on  chattels, 
gi?en  10  secure  an  antecedent  debt,  priority 
over  a  prior  equity  of  which  the  mortgagee  had 
no  notice.  This  case  differs  from  the  one  in 
hand,  in  that  the  claim  counter  to  the  chattel 
mortgage  was  merelv  an  equitable  one,  with- 
out legal  title,  while  here  the  controversy  is  be- 
tween two  creditors  having  a  legal  title.  1  he 
creditor  with  an  equitable  title  only  seems  to 
be  in  a  more  meritorious  position  to  assail  the 
sutwequeut  mortgage  given  for  a  pre-existing 
debt  than  is  the  bolder  of  a  prior  unrecorded 
mortgage:  (1)  Because  the  equitable  mor^ 
gage  arises  oat  of  the  application  of  equitable 

Siiiiciples  to  existing  circumstances  and  con- 
itions.  It  is  not  in  writing  and  cannot  be  re- 
corded as  required  by  the  4th  section  of  the 
chattel  mortgage  act.  It  can,  therefore,  be 
superseded  only  by  applying  to  it  the  policy  of 
the  registrv  act  (2)  The  holder  of  the  mere 
equity  is  chargeable  with  no  neglect  of  any  act 
which  would  fortify  hia  position,  while  the 
holder  of  the  prior  unrecorded  mortgage  has 
failed  to  do  what  would  have  rendend  his 
title  impregnable. 

In  Traphagen  v.  Hand,  86  N.  J.  Eq.  884, 
the  assignee  of  a  Judgment,  which  was 
alleged  to  have  been  paid,  was  given  prior- 
ity over  a  subsequent  judgment.  The  as- 
signee, although  part  of  the  consideration  for 
the  assignment  was  a  prior  debt  of  the  judg- 
ment debtor,  was  held  to  be  a  bona  fide  pur- 
chaser. This  case  was  reviewed  by  the  court 
of  errors  and  appeals  (Traphaff&ny.  Lptnii,  88 
K.  J.  Eq.  618),  and  aflirmed  on  another  ground; 
but  the  court  above,  while  dissenting  from  the 
proposition  that  a  judgment  debtor  could  re- 
vive a  judgment  which  had  been  paid,  so  as  to 
supersede  the  lien  of  a  subsequent  judgment 
alitor,  expressed  no  dissent  from  the  declara- 
tion that  the  assignee  for  an  antecedent  debt  was 
an  assignee  in  good  faith.    The  learned  vice 
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chancellor  who  decided  Stceen^  v.  Williams,  86 
N.  J.  Eq.  464,  evidently  did  not  question  the 
soundness  of  the  doctrine  stated  by  chancellor 
Zabriskie  in  Uhler  v.  Semple.  The  vice  chan- 
cellor followed  the  same  case  in  BulterJUld  v. 
Okie,  86  N.  J.  Eq.  482,  and  gave  to  the  mort- 
gage taken  for  a  pre  existing  debt  priority  over 
the  equity  of  which  the  mortgagee  had  no  no- 
tice. In  the  absence  of  registry  laws,  the  sub- 
sequent chattel  mortgage  taken  for  a  prior 
debt  will  not  prevail  over  the  older  encum- 
brance; but  this  does  not  result  from  the  fact 
that  it  is  not  in  good  faith,  because  given  to  so- 
cure  an  antecedent  debt,  for  the  riue  prior  ti» 
tempore  poUor  injure,  applies  equally,  whether 
the  later  mortgage  is  for  a  present  or  past  in- 
debtedness. As  against  a  subsequent  mortgage 
not  in  good  faith,  a  prior  equity  is  always  en- 
forceable, and  therefore,  in  onlJr  to  permit  the 
subsequent  murigage  for  previous  indebtedness 
to  supersede  the  prior  undisclosed  equity,  it 
must  be  conceded  that  such  mortgage  is  in  good 
faith.  In  all  the  decisions  giving  such  prece- 
dence to  the  subsequent  mortgage  the  quality 
of  good  faith  has  been,  and  necessarily  must 
have  been,  attributed  to  the  mortgage.  There 
is  no  reason  why  the  interpretation  given  to 
the  term  "good  faith"  in  these  adjudications 
between  the  subsequent  legal  tide  and  the  prior 
equity  shall  not  be  applied  in  construing  the 
registry  laws.  That  which  Is  good  faith  be- 
tween such  contestants  must  m  good  faith  as 
between  mortgagees  under  the  statute. 

There  is  no  antagonism  between  this  view 
and  the  case  of  Shaw  v.  Qlen,  87  N.  J.  Eq.  82, 
where  it  is  held  that  a  voluntary  assignment  of 
property  for  the  benefit  of  creditors  does  not 
vest  in  the  assignee  such  a  title  that  he  can 
claim  precedence  over  a  previous  chattel  mort- 
gnge  because  it  is  unrecorded.  In  makinsthto 
statement,  the  cases  or  Graham  Button  Co.  v. 
lypielmann,  50  N.  J.  Eq.  120,  and  PiXUbury  v. 
Kingon,  88  N.  J.  Eq.  286,  86  Am.  Rep.  556, 
have  not  been  overlooked.  In  the  former  case 
it  was  held  that  the  receiver  of  an  insolvent 
oorooration  is  the  representative  of  its  creditors, 
and  as  such  mav,  by  suit  or  defense,  avoid  any 
instrument  which  is  void  as  against  theniL 
That  is  undoubtedly  true,  bat  a  chattel  mort- 
gage unrecorded  is  not  void  as  against  cred- 
itors. It  is  good  asainst  the  debtor  and  against 
general  creditors,  in  the  Absence  of  fraud,  and 
can  be  assailed  only  by  judgment  creditors. 
It  was  therefore  necessary  for  the  decision  ia 
the  Spieimann  Oa$$  to  hold,  as  the  vice  chan- 
cellor did  hold,  that  a  creditor,  to  be  in  a  posi- 
tion to  contest  the  validity  of  a  chattel  mort- 
gage, most  have  his  debt  nistened  on  the  mori> 
gagor's  property,  and  that  such  was  the  effect 
of  the  procekdings  in  insolvency.  Invduntaiy 
assignments,  where  the  previous  liens  are  boo* 
est,  although  they  may  be  voided  by  subse- 
quent judgment  creditors,  "  the  assignee  takes 
the  estate  assigned  in  the  same  plight  and  con- 
dition In  which  his  assignor  hela  it."  There  is 
nothing  in  the  procedure  of  a  voluntary  assign- 
ment which  elevates  the  assiirnee  to  a  bigber 
pane  than  the  assignor  himself  occupied.  The 
effect  of  proceedings  in  involuntary  assign- 
ments under  the  insolvent  laws  is  to  appropriate 
the  property  of  the  debtor  exclusively  and  irrev- 
ocably to  the  payment  of  debts,  which  Is  held 
to  establish  a  lien,  while  in  voluntary  assign- 
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ti  so  appropriation  of  property  is  made  on- 
credilon  elect  to  come  in.  The  caw  of 
T.  Eingon  was  a  voluntary  aasign- 
nent  for  the  benefit  of  creditors,  where  a  prior 
coDYeyance  was  set  aside  at  the  instance  of  the 
aasii^ee  on  the  ground  that  it  was  fraudulent. 
The  difference  l^tween  a  conyeyaoce  made  to 
defraud  creditors  and  one  given  to  secure  an 
honest  obligation  is  too  obv&us  to  need  com- 
ment 

This  review  of  the  cases  shows  that  while  it 
has  been  held  that  under  our  statutes  requiring 
the  subsequent  mortgage  to  be  not  only  in  good 
faith,  but  also  for  a  valuable  consideration,  a 
mortgage  to  secure  an  antecedent  debt  cannot 
supplant  a  prior  unrecorded  mortgage:  and, 
while  it  has  been  also  held  that  an  assignee  un- 
der a  voluntary  assignment  cannot  set  aside  a 
previous  mortage  because  it  is  unrecorded, 
there  is  no  authority  for  the  contention  that  a 
subsequent  chattel  mortgage  given  for  a  pre- 
existing debt  is  not  superior  to  a  prior  unre- 
oorded  mortgsge  under  our  legislation,  which 
prescribes  that  the  onlv  condition  necessary  to 
confer  supremacy  shall  be  that  the  subsequent 
encumbrance  be  taken  in  good  faith.  The 
only  case  expressly  to  the  contrary  is  MiUon  v. 
Aycf,  49  N.  J.  £q.  143.  but  this  Is  not,  in  my 
ludffmenty  supported  by  the  weight  of  author- 
ity m  this  state,  nor  is  it  in  line  with  the  policy 
of  our  r^^istrv  laws.  That  the  chief  lustioe, 
who  deli  verea  the  opinion  of  the  court  of  errors 
and  appeals  in  Firtt  Ifat,  Bank  v.  OummiM, 
99  N.  J.  £q.  577,  did  not  entertain  the  views 
expressed  by  the  vice  chancellor  in  Milton  v. 
A^,  Is  apparent  from  the  following  citation 
from  his  opinion:  "  in  the  argument  add  ressed 
to  this  court  in  behalf  of  the  appellant,  it  was  a 
point  much  relied  on  that  the  eetiuii  eus  frt/sl, 
ui  whose  favor  the  mortgage  was  given,  do 
not,  as  it  was  insisted,  occupy  the  position  of 
bona  fide  purchasers,  on  the  ground  that  such 
encumbrance  rested  exclusively  on  the  consid- 
eration of  a  past  indebtedness."  In  this  re- 
spect tfie  decision  of  the  case  of  MinguB  v. 
Condii,  28  N.  J.  Bq.  818,  was  relied  on,  and  in 
that  case  the  doctrine  is  msintained  "that  a 
deed  or  mortgage  to  a  bona  fide  purchaser  or 
mortgagee  for  which  the  only  consideration  is 
the  payment  of  a  previous  debt,"  is  not  within 
the  6th  section  of  the  statute  of  frauds;  but  the 
doctrine  '*of  that  case  cannot  be  sustained."  I 
have  yravloiia^  endeavored  to  show  that,  con- 


ceding Minffu*  ▼.  Condit  to  be  well  decided,  it 
gives  no  support  to  MiUon  v.  Bo^tL  Tbe  latter 
ease  is  decided  upon  the  sutbority  of  Mingvt  v. 
Oandit^  Faneoatt  v.  Duval,  and  J)s  Witt  v.  Vdii 
Siekte^  all  of  wliich  were  cases  under  a  record- 
ing act  containing  the  words,  "in  good  faith 
and  for  a  valuable  oonsiderstion,"  while  in  the 
act  now  applicMble,  passed  after  these  decisions 
were  announced,  the  words,  "for  valuable  con- 
sideration," are  not  present.  The  various  reg- 
istry acts  of  our  state  being  in  pari  materia,  it 
must  be  considered  that  the  omission  from  the 
act  of  1889  of  important  words,  of  well  under- 
stood import,  was  for  the  purpose  of  leading 
to  an  interpretation  different  from  that  which 
the  previous  legislation  had  received.  If  it 
had  been  intended  that  the  construction  whidi 
had  previously  been  put  upon  the  6th  section 
of  the  statute  of  frauds  and  the  recording  act, 
relating  to  real  estate,  should  be  applied  to  the 
conditional  sale  act,  such  controlliog  words  as, 
"for  valuable  consideration,"  would  not  have 
been  omitted.  The  language  of  the  act  of 
1889,  "aub»equent  purchasers  and  mortgageea 
in  good  faith,^  is  clear.  It  has  no  relation  to 
the  consideration  of  the  mortgage  except  as  to 
its  honesty.  A  past  consideration,  in  that  re- 
spect, is  as  goocl  as  a  present  consideration. 
Such  a  mortflrage  la  plainly  one  in  "good  faith," 
and  that  puts  it  within  the  protection  of  Ihestat^ 
ute.  The  object  of  the  statute  is  to  get  rid  of  se- 
cret and  latent  equities.  Public  policy,. as  as- 
serted in  the  extension  of  the  registry  lavra,  re- 
quires that  the  public  record  should  show  the 
ownership  of  personal  property,  and  a  construe 
tlon  which  ia  favorable  to  that  end  should  be 
given  to  the  act.  The  failure  to  record  tends  to 
ma  lie  transactions  in  personal  property  insecure, 
and  t  heref  ore  the  mortgagee  w  ho  has  created  i  hat 
condition  against  which  the  statute  is  aimed 
has  no  Just  cUim  to  outrank  the  creditor  who 
subsequently  secures  bis  debt  The  fact  that 
the  mortgage  was  taken  for  the  benefit  of  the 
mortgagee  and  others  does  not  impair  its  effi- 
cacy, nor  assimilate  it  to  the  Utle,  which  is 
taken  under  a  voluntary  assignment  for  the 
benefit  of  creditors.  The  mortgagee  acquired 
title  for  his  own  benefit,  and  rave,  as  between 
him  and  the  mortgagor,  a  valuable  considers- 
tion  for  it. 

Ths  Circuit  Court  should  be  advised  that  the 
subsequent  mortgagee  is  ontitUd  to  judgment. 


.INDIANA  SUPREMS  COURT. 
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fS^K'n  of  Indiana,  Appt,^ 

V. 

Louis  GEBHARDT. 

( Ind. I 

•Catiite  will  not  be  deelared  Toid  by 


Non.—On.the  ireneral  question  of  police  remiia- 
tlon  of  traAo  In  intoxication  liquors,  see  note»  to 
State  V.  Fuiker  (Kan.)  7  L.  fL  A 188;  State  v.  Cree- 
den  aowa)  7  L.  B.  A.  SdS;  Traceswr  v.  Gray  (Md.)  9 
L.B.A.  78a 

8S  L.  B.  A. 


the  courts  unless  tl  is  made  to  ai>pear  Qteartv, 
palpably,  and  plainly  that  it  violates  some  con- 
stitutional provisioo. 

8.  The  qiiestlon»  What  maf  the  rabjeete 
of  police  power?  is  a  judicial  one,  but  tbe 
Question,  wbeo  an  ezlffency  exists  for  the  exer- 
cise of  the  power,  is  for  the  legislature  to  decide. 


Ab  to  munfolpal  power  to  prohiMt  screens  In  bar 
rooms,  see  Ohampor  v.  Gieenoastie  Clnd^  S4  L.  R. 
A  788l 
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8«  Th«  iBTaliditj  of  one  jeetton  of  a  itau 
Qte  will  Dot  invMlldafee  tlie  entire  aot  If  the  mo* 
tions  are  iDdependent 

4.  A  statute  which  does  not  by  its  title 
or  its  terms  expressly  prelisss  to  »mend 

aaother  statute,  but  wbioh  hiia  a  bearing  on  prior 
atatutes  wblcb  It  may  modify  by  impHoatlon,  la 
not  within  Oonau  art.  4, 1  fl,  problMtlnv  the 
amendment  of  atatutea  bj  mere  reference  to 
their  dtlea. 

6.  Contiiiiied  and  repeated  praetiee  of 
the  leg^islatnre*  unqueatloned  for  more  than 
forty  yeara,  irlll  control  the  cooatruction  of  a  con- 
atitutlonal  prorlalon  applicable  thereto  when  the 
court  la  In  doubt. 

6«  The  title  of  aa  aet  **Tbe  Better  Regulation 
and  Heatriotlon  of  the  Sale  of  Intozloating  Li- 
quors** dearly  covers  provtoiona  proyldinir  for  Ita 
onfuroement  and  penaltlea  for  Ita  ylolatlon,  aa 
well  as  for  a  remonstrance  against  the  granting 
of  license  and  conferring  Jurisdiction  upon  cer- 
tain courts  in  cases  of  its  Tlolation, 

7.  Statutes'  relatingr  to  the  same  thin^ 

or  general  subject-matter  are  to  be  construed  to- 
gether, and  are  In  port  materia  no  matter  when 
they  werepaeaed. 

6*  The  power  to  permit  other  business 
to  be  carried  onin  a  room  in  which  in- 
tozicatingf  liquors  are  sold,  which  ia  given 
to  the  board  of  oounty  commissioaers  by  the  In- 
diana act  of  !farcb  11,  1806, 1  2,  prohibiting  such 
other  business  without  such  permit,  does  not 
give  .them  an  arbltmry  authority,  but  the  pro- 
visions of  the  act  of  1875  apply  in  such  case,  aa 
well  as  in  a  case  of  an  application  for  a  lloense  to 
sell  intoxicating  liquors  alone,  requiring  the  fit- 
ness of  the  applicant  for  the  business  which  he 
seeks  to  do  to  be  determined  aa  a  queetloa  of  ftiot. 

9.  Prohibitinir  *oy  other  business,  except 
the  siile  of  oignrs  and  tobacco,  to  be  CHrried  on  In 
a  room  in  which  intoxicating  Itquon.  are  sold 
under  a  license,  and  prohibiting  any  device  for 
amusement,  or  music  therein,  are  within  the 
power  of  the  legislature. 

10*  A  provision  that  a  room  in  which  in- 
toadcatingf  li<Iuors  are  sold  must  be 
closed  and  locked  during  the  days  and  boura  in 
which  sales  are  prohibited  Is  not  beyond  the 
power  of  the  legislature  as  infringing  upon  the 
rights  of  the  owner  of  the  property,  alnce  by  ao- 
cepting  the  licenae  he  oonsenta  to  the  oondiUona. 

11,  One  who  accepts  a  lieease  under  a  atat- 
ute  for  the  aaie  of  intoxicating  llquora  must  be 
deemed  to  consent  to  all  proper  conditions  and 
restrictions  which  have  been  or  may  be  imposed 
by  the  leglslatare  In  the  interest  of  public  morale 
and  aafety  relative  to  the  traffic  or  to  the  place 
in  which  he  aella. 

18,  All  the  prowisions  of  a  section  of  a 
statute  need  not  be  violated  in  order  to  make 
one  liable  to  a  fine  under  a  general  provision  that 
be  shall  be  lined  for  a  violation  of  the  section. 

18*  A  provision  Ibr  remonstrances 
affainst  licenses  to  sell  intoxicatlog  liquors 
which  may  prevent  granting  them  is  within  the 
scope  of  the  title  of  an  act  **To  Better  Regulate 
and  Restrict**  such  salea. 

14,  Allowing  a  msjority  of  the  woters  of 

a  township  or  ward  by  a  remonstrance  to  prevent 
the  granting  of  llcenaea  to  sell  intoxicating  11- 
quors  is  not  nnconsticutional  as  permitting  them 
to  suspend  the  operation  of  a  general  law. 

16«  A  withdrawal  of  one's  name  ftam  a 
remonstrance  tiled  under  the  act  of  March  11, 
18W,  I  il,  which  if  signed  by  a  majority  of  the  le- 
gal voters  and  filed  three  days  before  the  regular 
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aesslona  of  the  board  of  eonnty  eommlaslooen 
will  prevent  the  granting  of  lloeniea,  cannot  be 
made  after  the  beginning  of  the  third  day  before 
such  meeting,  although  prior  to  that  time  itaaay 
be  made. 

16.  A  remonstrance  against  license  us* 

der  the  act  of  March  11,  I8B61, 1 9,  which  can  make 
It  unlawful  **to  grant  such  license  to  such  appli- 
cant,** must  be  a  remonstrance  applrloff  to  a 
particular  applicant,  and  not  a  geneml  remoo- 
stranosb 

(June  19, 18B8J 

APPEAL  bT  the  state  from  ajndgmeot  of 
the  Circuit  Court  for  Vigo  County  quash- 
ing  ao  information  charging  defeDdant  with 
violatioD  of  the  act  regu&ting  and  restricting 
the  sale  of  iotozicaiing  liquors.    BeeenecL 

The  facta  are  stated  in  Uie  opinion. 

Meatn,  Dnncan,  Smith*  di  Hombroolu 
and  Fredericks  E.  Matson*  with  Mr. 
William  A*  Ketohaaa*  Attorney  GeD<^, 
for  appellant: 

The  courts  will  not  declare  en  act  of  the 
general  assembly  ancoostitutional  unless  it  la 
clear  beyond  a  reasonable  doubt  that  it  ia  in 
violation  of  the  CoDstitution. 

RMnsany,Schenek,l02lDd,  9i9;8taU,Ihien- 
nng,  ▼.  Bobif,  142  Ind.  168,  ante,  218;  Maiuv. 
State,  ilnd.  MAxlQro^aehY.  8taU,42  Ind.  654; 
Sinking  Fund  Gaeee,  99  U.  S.  718. 25  L.  ed.  496. 

The  act  of  March  11,  1895,  "To  Better  Regu- 
late and  Restrict  the  Sale  of  Intoxicating,  etc.. 
Liquors,  etc./'  is  an  indei^endent  enactment  in 
its  nature  and  effect  supplementary  to  the  ad 
of  1875,  but  does  not  profess  to  be,  nor  ia  it,  an 
amendment  thereof,  and  is  not  in  yiolation  of 
g  21,  art.  4,  of  the  Constitution. 

28  Am.  &  £ng.  £dc.  Law.  pp.  277,  281; 
Bradley  d  C.  Co.  y.  /j^eing,  54  N.  J.  L.  227; 
People,  Drake,  y.  Mahaney,  18  Mich.  481;  War, 
ren  ▼.  Oroa^,  24  Or.  558;  Northern  Cauntim 
Inteet,  Truet  v.  Seare  (Or.)  41  Pfec.  981;  MiUet 
Y.  StaU,  106  Ind.  418. 

The  subject  of  the  act  of  March  11, 1895,  is 
to  better  regulate  and  restrict  the  sale  of  intoxi- 
cating, etc.,  liquors,  etc.  All  the  matters  em- 
braced in  the  act  are  properly  connected  there- 
with and  are  sufficiently  covered  by  the  title, 
and  it  is  therefore  not  in  conflict  with  |  19« 
art  4,  of  the  Oonstitation. 

HingU  y.  StuU,  24  Ind.  81;  Hedderith  y. 
Stale,  101  Ind.  564;  Shiptey  y.  Terre  Saute, 
74  Ind.  297;  MiUer  y.  StaU.  Warren  y. 
OroAy,  and  People,  Drake,  v.  Mahaney,  euprm. 

Contemporaneous  construction  is  an  import- 
ant element  in  determining  the  conatitutioii- 
ality  of  an  act. 

U<ney  y.  Stats^  RiUy,  119  Ind.  880;  JFiwdk 
Y.  State,  Harieg,  141  Ind.  618, 29  L.  R  A  118. 

The  act  of  March  11,  1895,  under  considera- 
tion, was  enacted  in  the  exercise  of  the  police 
power  and  in  that  the  discretion  and  power  of 
the  general  assembly  is  very  broad  and  Is  not  to 
be  controlled  by  the  courts. 

Powell  Y.  Penneylvania,  127  U.  8.  688,  8S  L. 
ed.  256;  State,  Dueneing,  v,  Uoiby,  $uvta\  Ia- 
cense  Oieee,  46  U.  8.  5  How.  588.  12  L.  ed. 
291;  Com.  y.  Alger,  7  Cusb.  84;  People  y. 
Budd,  117  N.  T.  15,  0  L.  R.  A.  559;  Htalth 
Department  v.  Trinity  Chvreh,  145  N.  Y.  42, 
27  L.  R.  A.  710;  F^  v.  »ate,  68  Ind.  559,  80 
Am.  Rep.  288;  Pattereon  y.  Kentucky,  97  U. 
8.  501,  24  L.  ed.  1115;  Shuman  y.  JPt.  Wayne, 
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mind.  109, 11  L.  R.  A.  878;  Mugkr  ▼.  Ewh 
M9.  123  U.  S.  660,  81  L.  ed  210. 

The  Constitution  of  tbe  state  authorizes  the 
general  assembly  to  confer  upon  boards  of 
county  commissioners  administrative  powers, 
and  the  ngbt  to  prescribe  what  oiher  business, 
if  any,  may  be  conducted  in  connection  with 
the  sale  of  liquors  is  within  this  grant 

GoDrt.  art.  6,  %  10;  Keuer  ▼.  lAnei,  07  Ind. 
431;  Stackwdl  ▼.  £»^n^,97  Ind.  477;  Bardestp 
▼.  mne,  135  Ind.  72. 

Sect  ion  9  is  within  tbe  police  power,  is  within 
tbe  title  of  the  act,  and  constitutes  local  self- 
gorernment  within  the  powers  conferred  upon 
county  boards. 

Oroeseh  ▼.  StaU,  42  Ind.  547;  Mankeim  y. 
Aa/^  66  lod.  68. 

The  act  is  for  the  protection  of  the  home  and 
to  prevent  the  derooializHtion  of  tbe  young, 
8 no  should  therefore  be  liberally  construed  to 
effect  these  results. 

Woods  ▼.  Pratt,  5  Blackf .  877:  Manheim  y. 
State,  tupra. 

In  construing  an  act  it  is  of  first  importance 
to  ascertain  the  legislative  intent,  and  the  act 
should  be  so  consimed  as  to  accomplish  that 
result. 

Maxwell,  Interpretation  of  Statutes,  183; 
Potter's  Dwarr.  Stat  240,  247;  Sutherland, 
Stat  Constr.  284, 300,  811, 840, 854,  356:  State, 
Duensing,  v.  Boby,  142  led.  168,  ante,  218. 

The  intention  of  g  4  of  tbe  act  is  to  provide 
a  punishment  for  the  commission  of  any  act 
prohibited,  and  not  simply  in  the  event  that 
each  and  all  of  tbe  prohibited  acts  have  been 
done. 

MilUr  Y.  State,  8  Ohio  St  475;  Qroeech  Y. 
StaU,  eupra;  Farrell  v.  State,  45  Ind.  871. 

The  provisions  in  S  8  are  for  tbe  purpose  of 
preventing  the  act  from  being  violated  without 
neing  able  to  establish  such  violation,  and  to 
make  oettaln  conduct  prima  facie  evidence  of 
goiU. 

Morgan  Y.  State,  117  Ind.  560;  Voffht  y.  State, 
124  Ind.  858;  P^opte  y.  Cannon,  189  N.  T.  82; 
Decker  y  Sargeant,  125  Ind.  404;  Davie  y. 
Faeig,  128  Ind.  271;  State  Y.  Adameon,  14  Ind. 
296. 

Tbe  intention  of  thtt  portion  of  (12  prohibit- 
ing the  use  of  music  or  devices  of  amusement 
is  to  strip  the  saloon  of  allurements  and  entice- 
nents  inddental  to  the  business  itself. 

Manheim  y.  State,  66  Ind.  68;  Wcodt  Y. 
Pratt.  6  Blackf.  877. 

To  permit  remonstrants  to  vrithraw  after  the 
time  has  expired  for  filing  a  remonstrance  is: 
(1)  to  defeat  the  intention  of  the  act;  (2)  to 
permit  a  fraud  to  be  perpetrated  upon  tbe  other 
remoDSl  rants;  (8)  to  permit  a  trick  upon  the 
law  itself. 

Crume  ▼.  Wihon,  104  Ind.  588;  Oarr  y. 
Boone,  108  Ind.  245;  State,  Orcutt,  y.  BHn- 
gardt,  46  K.  J.  L.  887;  Re  SargetU,  18  Nat 
Bsnkr.  Reg.  144;  Noonan  v.  Orion,  81  Wis. 
265;  Lcring  v.  BraekeU,  8  Pick.  403;  WineUne 
V.  yewlan,  45  111.  145. 

Meetre.  Samuel  lu  Huston  and  Eli  F. 
Bitter  also  for  appellant. 

Meeere.  Lamb  «  Beasley*  Samuel  R* 
Hamill*  Baker  4h  Daniels*  Stuart  Bros. 
it  Hammond*  ZoUars  4h  Worden*  and 
Elliott  4h  Eliioti,  for  appellee: 

The  entire  act  is  void.    The  material  pro- 
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visions  of  the  act  are  so  blended  and  so  inter- 
dependent that  the  entire  act  must  fall.  The 
act  cannot  be  rescued  by  the  rule  that  where 
some  clearly  independent  provisions  are  valid 
they  mav  be  upheld  althoush  other  provisions 
may  be  held.uucoostitutional. 

Where  a  separation  cannot  he  made  and  tbe 
invalid  provision  completely  detached  and 
treated  as  independent  the  whole  act  must  bs 
pronounced  void. 

QritHn.  y.  StaU,  Qrimthe,  119  Ind.  520; 
MeehmeUr  v.  StaU,  11  Ind.  482;  Pollock  v. 
Farment  Loan  i2  7*.  Gk  158  U.  &  601,  89  K 
ed.  1108. 

The  essential  provisions  of  the  act  of  1895. 
being  amendatory  of  the  act  of  1875,  are  void 
because  the  title  of  the  act  of  1875  is  not  set 
out  in  that  of  1895  and  because  tbe  sections  of 
the  act  of  1875  as  ameoded  are  not  set  out 

Though  the  amendment  goes  only  to  a  single 
clause  of  a  section  it  is  not  sufficient  to  set  out 
the  clause  a^  amended,  but  tbe  whole  section 
with  the  clause  as  amended  must  be  set  out 

MaitinenOe  v.  Frio^,  38  Ind.  507;  OneUg 
Y.  RuehviUe,  60  Ind.  327. 

Where  the  act  is  not  complete  in  itself,  bat 
in  its  effect  is  simply  and  clearly  amendatory 
of  a  former  statute,  it  falls  directly  within  the 
constitutional  inbibition  and  is  void. 

23  Am.  &  Eng.  Enc.  Law,  pp.  281,  282; 
SmaileT.  White,  f  Neb.  858;  Sotereignv,  State, 
7  Neb.  409:  StrickUii  y.  State,  81  Neb.  674;  Be 
Houee  HoU,  81  Neb.  605;  Trumbie  v.  Trumble, 
37  Neb.  340;  Pitkin  County  Comre.  v.  Amen 
Min.  dt  S.  Co,Z  Colo.  App.  223;  Btanmlle  v. 
State,  Blend,  118  Ind.  426,  4  L.  R.  A.  93. 

The  act  is  in  contravention  of  art  19,  $  4, 
Ind.  Const,  tie.:  "Every  act  shall  embrace 
but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  ex- 
pressed in  tbe  title." 

ilendereon  y.  London  i2  L.  Tne.  Oo,  185  Ind. 
28;  SlaU  v.  Young,  4n  Ind.  150. 

L^slative  power  cannot  be  delegated. 

Cooley,  Const.  Lim.  6th  ed.  187;  8uther> 
land,  Stat  Constr.  §  67:  OineinnaH,  W.  db  Z. 
R.  Co.  Y.  Clinton  Oountg  Comre.  1  Ohio  8t 
77;  Langenberg  v.  Decker,  181  Ind.  471, 16  L, 
R.  A.  108:  Robieon  y.  Miner,  68  Mich.  549. 

The  law  must  be  complete  in  all  its  terma 
and  provisions  when  it  leaves  the  legislative 
branch  of  tbe  goYemment  and  nothing  must 
bs  submitted  to  the  judgment  of  the  electors 
or  other  appointee  of  tbe  legislature  except  an 
option  to  become,  or  not  to  become,  subject  to 
its  requirements  and  penalties. 

a^ea  Y.  American  F.  Ine.  Co.  166  Pa.  7% 
26  L.  R.  A.  715;  LouiemfU  dbN.R.  Qs.  y.  Rait- 
road  Oommieeion,  19  Fed.  Rep.  679. 

Citizens  may  pursue  any  busineia  they 
choose  that  te  not  malum  in  ee,  subject  only  to 
the  constitutional  power  of  the  legislature  to 
regulate  it  for  the  good  of  the  public. 

Cooley,  Toru,  277:  Lite  Stock  Dealen  d  B. 
Aeeo.  Y.  Oreecont  City  L.  8.  L.  db  S.  ff.  Co.  1 
Abb.  (U.  S.)  398;  Arrowmith  y.  Bvrlingim, 
4  McLean,  497;  Andrewe  v.  Bueedl,  7  Blackf. 
474. 

Not  only  must  the  regulation  be  made  by 
the  lawmaking  power,  but  it  must  be  em- 
bodied in  a  statute  enacted  in  compliance  with 
the  constitutional  requirements. 

Cooley,  Const.  Lim.  6ih  ed.  488. 
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The  legislature  caDDot  leave  *be  rigbl  of  a 
citizen  to  do  an  act  to  the  arbitrary  deosion  of 
any  otTirera  or  boards. 

Yiek  Wo  v.  Hcpkins,  118  U.  8.  866, 80  L.  ed. 
220;  ICz  parU  MeNtdtp,  77  Cal.  164;  ExparU 
Cox,  68  Cal.  21;  State  r.  Tenant,  110  N.  C. 
609,  16  L.  K.  A.  4S8;  Riehrmmd  ▼.  Dudley,  120 
Ind.  112, 13  L.  R.  A.  687;  Newton  y.  Belger, 
148  Mass.  698;  May  ▼.  People,  1  Ck>lo.  App. 
167;  Baltimore  ▼.  Radeeke,  49  Md.  217,  83 
Am.  Hep.  289;  Andereon  v.  Wellinpton,  40 
Kan.  178,  2  L.  R  A.  110;  Be  Frazee,  6B  Mich. 
896;  Tvgman  v,  Chicago^  78  III.  406;  BraeeviUe 
r/Dokerty,  80  111.  App.  646;  Bart/iet  v.  New 
Orieane,  24  Fed.  Rep.  664;  BilU  ▼.  Ooehen,  117 
Ind  221,  8  L.  R.  A.  261;  Lake  View  v.  Lete, 
44  III.  81;  State  y.  Mahner,  48  La.  Aon.  496; 
Chicago  v.  Trotter,  186  111.  480;  Baei  St.  Lottie 
▼.  Wehrung,  60  III.  28;  Kinmundy  y.  Mahan, 
72  111.  468;  Horn  y.  PeopU,  26  Mich.  221; 
Waite  y.  Gareton  Local  Ed.  qf  Health,  L.  R.  8 
Q.  B.  6. 

Act  1895,  §  2,  yiolates  the  14th  Amendment 
of  the  Federal  Constitution  inasmuch  as  it  de- 
nies the  equal  protection  of  the  laws. 

Tick  Wo  y.  Bopkins,  eupra;  Be  Wo  Lee,  ^ 
Fed.  Rep.  471;  Baltimore  y.  Badecke,  pipra. 

Section  8  is  unconstitutional  because  ft  yio- 
lates the  right  of  property  guaranteed  to  eveiy 
citizen. 

The  ancient  maxim  is:  '*Byery  man's  house 
Is  his  castle." 

Broom,  Legal  Maxims,  481;  May,  Const.  His- 
tory of  Eng.  cbap.  11;  Broom,  Const.  Law, 
668;  Cooley,  Const  Lim.  6th  ed.  88;  Lieber, 
Ciy.  Lilierty  &  SelfGoyernment,  cbap.  6. 

Tbe  right  to  use  property  is  property  itself. 

8  Hamilton's  Works,  Pntman's  ed.  84;  Co. 
Litt.  bk.  1.  45,  chap.  1,  SI;  Fump^lyv,  Oreen 
Bay  4b  Jf.  Oanal  C&.  80  U.  8.  18  Wall.  166,  20 
L.  ed.  667. 

The  Federal  and  state  Constitutions  protect 
private  property  against  invasion. 

Be  Jaeohe,  98  N.  Y.  98,  60  Am.  Rep.  686. 

Tbe  constitutional  right  of  a  person  accused 
yf  crime  to  have  the  Jury  determine  the  law 
tnd  the  facta  entitles  him  to  have  constitu- 
tional questions  determined  by  the  Jury. 

Lynch  y.  State,  9  Ind.  641. 

Section  8  is  uocoostitutional  because  It  takes 
from  an  accused  the  presumption  of  innocence 
with  which  the  Constitution  shields  him. 

State  V.  Beiwiek,  18  R.  L  211.  48  Am.  Rep. 
96;  People  v.  Lyon,  27  Hun,  180;  Wynehamer 
V.  People,  18  N.  Y.  878;  Coffin  y.  United  Statee, 
166  U.  8.  482,  89  L.  ed.  481;  Hickory  y.  United 
Statee,  160  U.  S.  408,  40  L.  ed.  474;  State  v. 
Divine,  98  N.  0.  778;  ExparU  Falk,  42  Ohio 
St.  688. 

The  right  to  conduct  a  business,  even  if  it 
be  one  requiring  a  license,  is  a  privilege,  and 
tbe  right  to  be  exempted  from  prosecution  la 
an  immunity. 

Brenham  y.  Brenham  Water  Co.  67  Tex. 
642;  Bipleyy.  Knight,  128  Mass.  617;  Gate  y. 
State,  8  Sneed,  120;  P^enc^i  v.  Baker,  48need, 
198:  Avitin  y.  State,  10  Mo.  691;  State,  Morrie 
Canal  d  Bkg.  Co.,  v.  Bette,  24  N.  J.  L.  657. 

Section  9  is  unconstitutional  because  not 
within  the  title. 

Cooley,  Const.  Urn.  §  141;  Walker  y.  Cold- 
irell,  4  La.  Ann.  298;  Sun  Mut.  Ine,  Co.  y. 
New  York,  8  N.  Y.  268;  Indiana  C.  B.  Co.  y. 
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Potte,  7  Ind.  681;  Hendenon  y.  London  d  L. 
Ine.  Co.  136  Ind.  28;  21  Am.  &  £ng.  Snc. 
Law,  p.  296;  20  Am.  &  Eng.  Enc.  Law,  p. 
728;  DuckweU  y.  New  Albany,  26  Ind.  289; 
Sweet  v.  WabaA,  41  Ind.  7;  Pfymouth  y. 
Schvltheie,  186  Ind.  889;  St^yir.  Monroe  City. 
Id.  466. 

It  is  necessary  that  the  remonstrance  shall 
set  forth  the  particular  immorality  imputed 
to  the  applicant  or  his  unfitness  otherwise  to 
such  a  reasonable  degree  of  certainty  as  will 
advise  him  of  the  nature  of  the  charge  againat 
him. 

Orummon  y.  Holmee,  76  Ind.  686;  Bx  parts 
Maier,  98  Ind.  461. 

Remonstraoce  implies  a  presentation  of  an 
issue  as  to  the  fitness  of  the  applicant  for  a 
license  upon  which  he  is  entitled  to  a  hearinf 
both  before  tbe  county  board  and  a  court  and 
jury,  and  it  implies  a  right  of  appeal  by  either 
side  under  the  general  statutes  authorizing  ap> 
peals  from  the  decisions  of  the  county  board. 

Ex  parte  Dunn,  14  Ind.  122;  State,  Bou- 
nolde,  y.  Tippecanoe  County  Oomre,  46  Ind. 
601:  Andenon  y.  BeU,  140  Ind.  875,  29  L.  R 
A.  641;  Majtin  v.  Ptfer,  96  Ind.  246. 

No  one  in  reading  the  title  of  the  act  in  quea- 
tion  would  think  of  giving  to  the  word  "re- 
monstrance" such  a  scope  as  would  deprive 
the  applicant  of  a  bearing  before  the  county 
board  as  to  his  qualiflcaiions  and  fitness  to  have 
a  license. 

Thomae  y.  OoUine,  68  Mich.  64;  Be  Hawk, 
70  Mich.  896;  Cooley,  Const.  Lim.  g  141,  note 
4;  People  y.  Oadway,  61  Mich.  286;  People  v. 
BeadU,  60  Mich.  22;  Broneon  v.  Gberlin,  41 
Ohio  St.  476,62  Am.  Rep.  90;  CantrU  v.  Sain- 
er,  69  Iowa.  26;  Haifield  v.  Com.  120  Pa.  896; 
BieeeU  v.  Duffee,  68 Mich.  287:  Peoples,  Cong- 
don,  77  Mich.  861;  People  v.  Phippin,  70  Mich. 
6;  Carrv.  Thomae,  18Fla.  786;  Iveer,  Norrie, 
18  Neb.  262;  State  y.  Wright,  14  Or.  866; 
Qlenn  y.  Lynn,  89  Ala.  608;  Ex  parte  Cowert, 
92  Ala.  94;  Com.  v.  Frant»,  186  Pa.  889; 
Orover  y.  Ocean  Grove  Camp- Meeting  A»eo.  46 
N.  J.  L.  899;  Hendtreon  v.  Ijondon  dt  L,  Ine. 
Co.  186  Ind.  28;  State  v.  Young,  47  Ind.  160; 
Eilfbler  y.  State,  Id  262;  Sumner  y.  Beeler,  60 
Ind.  841, 19  Am.  Rep.  718;  fitatey.  Baker,  Id. 
606;  Igoe  v.  State,  14  Ind.  289;  State  v.  Bowere, 
Id.  196;  QreencaeUe  TVsp.  y.  Black,  6  Ind.  678; 
Suaugh  y.  Huffer^  14  Ind.  806;  Mewherter  y. 
Priu,  11  Ind.  199. 

Tbe  Constitution  has  made  the  title  the  con- 
clusive index  to  the  legialatiye  intent  as  to  what 
shall  have  operation. 

Cooley,  Const  Lim.  2ded.  §^  149. 

Section  9  is  not  properly  connected  with  the 
subject  as  expressed  in  the  title. 

State  y.  Bowere,  and  Igoe  y.  SUiU^  eupra; 
People  y.  Congdon,  Tl  Mich.  861. 

^tion  9  is  void  for  the  reason  that  tbe  le||^ 
lature  has  not  the  power  to  clothe  the  major- 
ity of  the  voters  in  tbe  different  wards  and 
townships  with  authority  to  suspend  the  opera- 
tion of  general  laws. 

Ex  parte  Dunn,  14  Ind.  122;  State,  Bey- 
nolde,  y.  Tippecanoe  County  Comre.  46  Ind.  601; 
Ex  parte  WaU,  48  Cal.  279,  17  Am.  Rep  426; 
StaU  V.  Weir,  83  Iowa,  134,  11  Am.  Rep.  116; 
Lammeriv,  LidweU,  62  Mo.  188.  21  Am.  Rep. 
411;  Aker^.  State,  S  Ind.  198;  Maiae  v.  God- 
man,  7  Ind.  686;  Coleman  v.    DMine,  8  Ind. 
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167;  Berman  ▼.  StaiSf  LL  646;  MMmeier  ▼. 
StaU,  11  Ind.  482. 

Jord»ii«  J.,  d«lUered  the  opinion  of  the 

court : 

This  appeal,  together  with  a  namber  of 
other  cases  now  pending  in  this  ooart,  in- 
Yolves  the  yaliditr  of  an  act  of  the  f^eneral 
assembly  approTed  March  11,  1896,  entitled 
"  An  Act  to  Better  Regulate  and  Restrict  the 
Sale  of  Intoxicating,  Spirituous,  Vinous,  and 
Malt  Liquors,"  etc.  Acts  1896,  p.  248. 
Some  of  these  appeals  also  seek  to  have  a  Ju- 
dicial interpretation  placed  upon  this  statute 
aa  to  the  right  of  remonstrators  to  withdraw 
their  names  from  a  remonstrance  interposed 
by  a  majority  of  the  Toters  in  a  township  or 
ward  a^inst  granting  a  license  to  an  appli- 
cant. These  cases,  for  hearing  and  determi- 
nation, have  been  consolidated  in  this  appeal. 
In  order  to  more  fully  effectuate  the  purpose 
for  which  they  were  consolidated,  the  cardinal 

auestions  raised  in  all  of  them  will  be  con- 
idered  and  decided  in  this  opinion,  and  the 
decision  herein  on  the  several  propositions 
will  be  controlling  on  the  same  questions  pre- 
sented by  the  other  cases.  It  is  better,  per- 
hape,  that  we  state  the  propositions  that  are 
presented  by  these  series  of  cases,  and  the  sec- 
tions of  the  statute  under  which  they  arise : 
In  the  cause  herein  entitled,  the  appellee, 
Gerhardt,  who  had  been  duly  licensed  to  sell 
intoxicating  liquors  under  the  general  license 
law  of  1876,  is  charged  bv  affidavit  and  in- 
formation with  having  violated  g  2  of  the 
statute  of  1896,  9upra,  ^by  failing  to  provide 
for  the  sale  of  said  liquors  in  a  room  separate 
and  apart  from  other  business,  but  that  he  did 
unlawfully  conduct  the  sale  of  groceries  in 
the  same  room  wherein  the  said  liquors  were 
retailed."  In  the  appeal  of  State  v.  Myen 
(No.  17, 748) ,  the  appellee  is  charged,  in  three 
counts,  with  having  violated  §S  2  and  4  of 
the  law  in  question :     (1)  With   failure  to 

f provide  a  room  for  the  sale  of  intoxicating 
iqhors  separate  from  other  business ;  (2)  by 
keeping  in  the  room  where  the  liquors  were 
sold  certain  devices  for  amusement,  to  wit,  six 
billiard  tables,  upon  which  certain  named 
persona  were  permitted  to  play  billiards  for 
amusement;  (8)  that  he  maintained  certain 
blinds  and  screens  in  his  saloon,  so  as  to  pre- 
yent  the  entire  view  of  the  interior  from  the 
street,  during  the  hours  in  which  the  sale  of 
intoxicating  liquors  is  prohibited  by  law. 
In  ZapfT.  State  (No.  17,772),  the  appellant 
is  charg^ed  with  violating  j^  8  of  this  act,  by 
permitting  certain  mentioned  persons,  not 
members  of  his  family,  to  enter  and  come  into 
his  saloon  on  a  day  upon  which  the  sale  of 
liquors  waa  prohibited,  to  wit,  July  4,  189*). 
In  QrelleY.  Wright  (No.  17,791).  in  addition 
to  other  minor  matters,  the  question  is  pre- 
sented as  to  the  right  of  certain  reinfinstrntors. 
under  $  9  of  the  act  of  1895,  to  wiilidraw  tlicir 
names  after  the  filing  of  tlie  renionsirHncc. 
and  within  the  be^ciuning  of  tlie  tlirccdiiys 
period  allowed  for  filing  the  same.  Oiiiers 
of  these  consolidated  cases  pre>ent  also  these 
questions:  (1)  As  to  whether  persons  who 
have  joined  in  a  remonstrance,  and  after  the 
same  has  been  filed  with  the  auditor,  may  be 
permitted  by  the  board  of  commissioners  to 
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withdraw  their  names,  and  thereby  reduce  the 
remonstrators  below  the  number  required  by 
the  statute:  (2)  as  to  whether  the  remon- 
strance is  directed  against  a  particular  ap- 
plicant, or  generally,  against  granting  a  li- 
cense to  anyone.  This  statute,  which  ia 
commonly  denominated  the  *  Nicholson  Bill,  * 
differs  in  several  essential  features  from  any 
other  law  upon  the  subject  of  the  sale  of  in- 
toxicating liquors  heretofore  passed  by  the 
legislature  of  this  state.  In  consideration  of 
the  public  interest  in  a  proper  decision  of  tha 
questions  herein  involved,  as  well  as  the  in- 
terest of  those  who  have  appeared  at  the  bar  of 
this  court,  claiming  to  be  aggrieved  by  rea- 
son of  the  enforcement  against  them  of  the 
provisions  of  an  alleged  unconstitutional  law, 
we  have  given  these  questions  such  thought 
and  review  as  the  magnitude  and  importance 
thereof  demand ;  and  we  now  proceea  to  pass 
in  fudgmunt  upon  the  same,  stating  the  rea- 
sons which  have  lead  us  to  the  conclusions 
reached. 

Wa  may  first  properly  set  out  the  title  of 
the  law  in  controversy,  and  also  some  of  its 
principal  provisions  or  sections,  in  order  that 
it  may  be  more  fully  disclosed  as  to  whether 
the  act  is  open  to  the  contentions  or  objections 
of  the  learned  counsel  for  appellee,  by  which 
they  seek  to  expose  its  alleged  invalidity. 
The  act  is  entitled  as  follows:  "An  Act  to- 
Better  Regulate  and  Restrict  the  Sale  of  In- 
toxicating, Spirituous,  Vinous,  and  MaltLi- 
auors.  Providing  Penalties  for  Violation  of 
le  Same,  Providing  for  the  Enforcement 
thereof,  and  Providtnff  for  Remonstrance 
against  the  Granting  of  License  for  the  Sale 
of  the  Same  and  Con^rring  Jurisdiction  upon 
Police  Courts  and  Justices  of  the  Peace,  in 
Cases  of  Violation  of  the  Provisions  of  This 
Act  and  Other  Laws  of  the  State  on  the  Sub- 
ject of  Selling  Intoxicating  Litjuors." 

Section  1,  in  substance  and  in  the  main, 
provides  that  every  person  applying  for  a  li- 
cense to  sell  intoxicating  liquors  under  ex- 
isting laws  of  this  state  shall  specifically  de- 
scribe and  locate  in  the  application  the  room 
wherein  he  desires  to  sell  such  liquors;  that 
no  license  shall  be  granted  to  any  other  than 
a  male  person  over  the  age  of  twenty -one 
years,  who  shall  be  of  good  moral  character, 
and  that  he  shall  not  be  deemed  to  possess 
such  character  if  within  two  years  he  shall 
have  been  adjudged  guilty,  the  second  time, 
of  violating  anv  of  the  pro  visions  of  the  act 
Sections  2  and  8  are  as  lollawa: 

"Sec.  2.  All  persons  holding  license  issued 
under  the  law  of  the  state  of  Indiana,  author- 
izing the  sale  of  spirituous,  vinous,  malt,  or 
other  intoxicating  liquors  in  less  ouantities 
than  a  quart  at  a  time,  shall  provide  for  the 
sale  of  such  liquors  in  a  room  separate  from 
any  other  business  of  any  kind,  and  no  de- 
vices for  amusement  or  music  of  anv  kind 
or  character,  or  partitions  of  any  kino,  shall 
lie  permitted  in  such  room:  provided  that 
nothing  in  the  provisions  of  this  act  shall 
lie  construed  to  forbid  the  sale  of  cigars  and 
toliacco  in  such  place  of  business :  and  pro- 
vided further,  that  if  such  applicant  for  li- 
cense desires  to  carry  on  any  other  or  different 
business,  he  shall  state  the  same  in  his  ap- 
plication for  license,  and  the  same  may  be 
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granted  or  refused  by  the  board  of  commis- 
sioners  hearing  such  application,  and  such 
permission  ahall  be  stated  in  the  license  if 
granted. 

''Seed.  Any  room  where  spirituous,  vinous, 
malt,  or  other  intoxicating  liquors  are  sold 
bT  virtue  of  a  license  under  the  laws  of  the 
state  of  Indiana  shall  be  so  arranged  that  the 
same  may  be  securely  closed  and  locked,  and 
admission  thereto  prevented;  and  the  same 
shall  be  securely  locked,  and  all  persons  ex- 
cluded therefrom  on  all  days  and  hours  upon 
which  the  sale  of  such  liauors  is  prohibited 
by  law.  It  is  hereby  made  unlawful  for  the 
proprietor  of  such  a  place  and  the  business 
lierein  contemplated  of  selling  intoxicating 
liquors,  to  permit  any  person  or  persons  other 
than  himself  and  familv  to  go  into  such  room 
and  place  where  intoxicating  liauors  are  so 
sold  upon  such  days  and  hours  when  the  sale 
of  su(^  liquors  Is  prohibited  by  law.  The 
fact  that  any  person  or  persons  are  permitted 
to  be  in,  or  go  in  or  out  of  such  room  upon 
any  day  or  hour  when  the  sales  of  Such  li- 
quors are  prohibited  by  law,  shall  be  prima 
lacie  evidence  of  guilt  upon  trial  of  a  cause 
charging  the  proprietor  of  such  room  with 
violating  the  law  in  the  sale  of  auch  liquors 
upon  sudi  da^s  or  hours.* 

Section  4,  in  substance,  provides  that  any 
room  where  intoxicating  liquors  are  sold  by 
virtue  of  k  license  issued  under  the  law  of 
this  state  shall  be  situated  upon  the  ground 
floor  of  the  building,  and  thnt  said  room  front 
the  street,  and  be  so  arranged,  either  with 
window  or  glass  door,  that  the  interior  thereof 
may  be  in  view  from  said  street,  and  that  no 
screens,  blinda,  or  obstructions  to  the  view 
shall  be  placed  or  erected  so  as  to  prevent  the 
entire  view  of  said  room,  from  the  street  or 
highway,  during  the  hours  and  days  when^tbe 
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liquors  are  prohibited  by  law.  This 
section  further  provides  that  *'upon  convic- 
tion for  the  violation  of  this  or  either  of  the 
foregoing  sections  the  defendant  shall  be 
fined,"  etc.,  and  that  for  a  second  conviction 
the  court  may,  and  upon  a  third  conviction 
shall,  annul  the  license  and  all  rights  there 
under.  Section  5  makes  it  a  penal  offense  to 
suffer  minors  to  loiter  in  a  saloon,  and  $  6 
forbids  the  sale  to  minors,  for  their  own  use, 
or  for  that  of  any  other  person.  Section  7  pre- 
scribes the  duties  of  peace  ofllcers,  and  g  8  pro- 
vides to  whom  permits  may  be  issued,  and  for 
the  refunding  of  the  license  fee  in  the  event  of 
the  death  or  insanity  of  a  person  holding  a 
license.  Section  9  provides  for  a  remon- 
strance, and  is  as  follows:  "If  three  days 
before  any  regular  session  of  the  board  of 
commissioners  of  any  county  a  remonstrance 
in  writing,  signed  by  a  majority  of  the  legal 
voters  of  any  township  or  ward  in  any  cTiy 
situated  in  said  county  shall  be  filed  with 
the  auditor  of  the  county  against  the  grant- 
ing of  a  license  to  any  applicant  for  the  sale 
of  spirituous,  vinous,  malt,  or  other  intoxi- 
eating  liquors  under  the  law  of  the  state  of 
Indiana,  with  the  privilege  of  allowing  the 
same  to  be  drunk  on  the  premises  where  told 
within  the  limits  of  said  township,  or  city 
ward,  it  shall  be  unlawful  thereafter  for 
such  board  of  commissioners  to  grant  such 
license  to  such  applicant  therefor  during  the 
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period  of  two  years  from  the  date  of  the  filing 
of  such  remonstrance.  If  any  such  license 
should  be  granted  by  said  board  during  said 
period  the  same  shall  be  null  and  void,  and 
the  holder  thereof  shall  be  liable  for  any  sales 
of  liquors  made  by  him  the  same  as  if  audi 
sales  were  made  without  license.  The  num- 
ber to  constitute  a  majority  of  voters  herein 
referred  to  shall  be  determined  by  the  ag- 
gregate vote  cast  in  said  township  or  city 
wara,  for  candidates  for  the  highest  ofl9ce  at 
the  last  election  preceding  the  filing  of  such 
remonstrance. " 

It  is  obvious,  from  the  language  employed 
in  the  title  of  the  statute,  that  the  purpose 
or  intent  of  the  legislature  in  enacting  the 
law  was  ''to  better  regulate  and  restrict  the 
sale  of  intoxicating  liquors. "  We  must  pre- 
sume that  the  members  of  the  last  general 
assf^mbly  had  discovered  that  existing  laws 
were,  for  some  reason,  deficient,  and  that  the 
traflSc  in  intoxicating  liquors  was  not  regu- 
lated and  restricted  in  such  a  manner  aa  to 
promote  the  public  morals  and  the  safety  and 
peace  of  society,  and  that  a  betterment  of 
our  laws  upon  this  subject  was  demanded. 
The  unrestricted  traflSc  in  intoxicating  li- 
quors has  been  found  by  sad  experience  to 
be  fraught  with  great  evil,  and  to  result  in 
the  most  demoralizing  influence  upon  private 
morals  and  the  peace  and  safety  of  the  pub- 
lic; hence  the  solicitude  of  toe  people,  in 
ffeneral,  upon  this  subject,  and  a  demand  of 
late  upon  their  part  that  this  restrictive  leg- 
islation ahall  be  extended  beyond  its  former 
limits.  The  policy  of  the  legislature  for 
years  past,  in  this  state,  has  been,  not  to  en- 
courage its  citizens  to  engage  in  the  retail 
traffic  in  liquors  as  a  beverage.  Therefore, 
from  time  to  time,  this  body,  under  the  ex- 
ercise of  the  police  power  of  the  state,  has 
interposed  by  legislation,  and  imposed  upon 
those  engaged  in  the  business  conditions, 
burdens,  and  restrictions,  and  heavy  penal- 
ties for  violation  of  the  restrictive  provisions 
of  such  statutes.  These  laws  being  designed 
to  promote  the  public  good,  it  lias  been  the 
endeavor  of  this  court  to  uphold  and  so  con- 
strue them  as  to  secure  the  object  in  view ; 
and  it  is  only  when  some  provision  of  the 
organic  law  has  been  violated,  in  the  manner 
of  their  enactment,  or  under  it  some  funda- 
mental right  of  a  citizen  has  been  clearly 
abridged,  that  they  have  met,  in  whole  or  in 
part,  with  judicial  condemnation. 

The  constitutional  objections  urged  against 
the  statute  in  controversy  by  counsel  for  the 
appellee  are,  in  the  main,  aa  follows : 

(1)  The  entire  act  is  said  to  be  void  for 
the  reason  that  its  material  provisions  are  ao 
interdependent  and  blended  with  each  other 
that  the  portions  that  are  valid  cannot  be 
separated  from  those  which  are  invalid ;  hence 
all  must  fall  together. 

(9)  That  it  is,  in  substance  and  effect,  an 
amendment  of  the  license  law  of  1875,  and 
the  enactment  thereof  did  not  conform  to  g  21, 
art.  4,  of  the  Constitution,  which  providea 
that  "no  act  shall  ever  be  revised  or  amended 
by  mere  referi^nce  to  its  title,  but  the  act  re- 
vised or  section  amended  ahall  be  set  forth 
and  published  at  length." 

(8)    That  the  title  is  insufficient  for  the 
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that  it  is  in  oontravention  of  art.  4« 
|(  19,  of  our  CoDstitutioD,  «».;  ^  Every  aet 
shall  emliraoe  bat  one  subject  and  matters 
properly  connected  therewith;  which  sub- 
ject shall  be  expressed  in  the  title. " 

(4)  Section  2  is  invalid  for  the  following 
reasons :  (a)  It  delegates  legislative  powers 
to  the  county  commissioners,  (b)  It  confers 
upon  such  commissioners  unlimited  and  ar- 
bitrary power  to  determine  what  persons  may 
or  may  not  conduct  other  business  in  con- 
neciion  with  that  of  retailing  liquors,  (c) 
Ko  rule  or  standard  is  prescribed  for  the  gov- 
ernment of  the  commissioners,  so  that  there 
is  DO  law  under  which  they  can  act.  (d) 
The  business  of  the  citizen  can  only  be  reg- 
ulated by  law,  and  it  cannot  be  left  to  the 
arbitrary  decision  of  public  oflloers.  (e)  It 
violates  g  28,  art  1,  of  the  Constitution, 
which  forbids  the  seneral  assembly  to  grant 
to  any  citizen  or  claas  of  citizens  privileges 
or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens.  It 
Is  insisted  that  the  right  to  conduct  a  busi- 
nesa,  even  if  it  be  one  requiring  a  license, 
is  a  privilege,  and  the  right  to  be  exempted 
from  prosecution  is  an  immunity.  Section 
8  is  also  said  to  conflict  with  the  14th  amend- 
ment of  the  Federal  Constitution,  as  it  de- 
nies the  equal  protection  of  the  laws. 

(5)  The  contentions  that  §  8  is  invalid  are : 
It  violates  the  right  of  property  guaranteed 
to  every  citizen.  It  prescribe*  what  shall 
constitute  prima  facie  evidence  of  guilt. 

(0)  Section  9,  it  is  urged,  is  invalid  for 
these  reasons :  (a)  It  is  not  embraced  within 
the  title,  (b)  It  provides  for  local  prohibi- 
tion, (c)  It  is  not  properly  connected  with 
the  act  as  limited  by  the  title,  (d)  It  is 
unconstitutional  because  it  empowers  a  ma- 
jority of  the  voters  of  a  township  or  ward 
to  suspend  the  operation  of  general  laws. 

Sections  7  and  8  are  also  said  to  be  open 
to  several  specified  constitutional  objections, 
but  it  is  not  disclosed  by  the  record  that  any 
of  the  complainants  is  }n  an  attitude  to  as- 
sail the  constitutionality  of  these  sections. 
It  is  firmly  settled  that  a  party  will  not  be 
heard  by  a  court  to  Question  the  validity  of 
a  law.  or  any  part  thereof,  unless  he  shows 
that  some  right  of  his  is  impaired  or  preju- 
diced thereby.  Ourrier  v.  miioii,  141  Ind. 
894.  This  fact  not  appearing,  the  conten- 
tions relative  to  these  sections  are  dismissed 
without  consideration. 

The  insistence  of  counsel  as  to  the  invalid- 
ity of  the  statute  in  question  is  denied  and 
eombatted  by  the  learned  and  eminent  attor- 
neys appearing  in  behalf  of  the  state,  and 
they  insist  that  the  enactment  of  the  law,  as 
to  all  of  its  parts,  was  a  valid  exercise  of 
the  police  power  bv  the  legislature.  As  pre- 
liminary to  a  decision  of  the  questions  herein 
Involved,  it  may  be  proper  to  call  attention 
to  the  rule  by  which  this  court  is  controlled 
in  the  determination  of  the  constitutionality 
of  any  particular  law,  and  also  to  the  extent 
to  which  the  police  power  of  the  state  may  be 
invoked  to  sustain  a  legislative  act.  As  to 
the  expediency  or  wisaom  of  a  statute,  we 
have  no  concern.  That  is  a  question  lodged 
wholly  within  the  discretion  of  the  legisla- 
ture.    A  court  cannot  declare  a  statute  un- 
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constitutional  and  void  solely  on  the  ground 
of  unjust  and  oppressive  provisions,  or  be- 
cause it  is  supposed  to  violate  the  natural, 
social,  or  political  rights  of  the  citizen,  un 
less  it  can  be  shown  that  such  Injustice  Is 
prohibited,  or  such  rights  guaranteed  or  pro- 
tected, by  the  Constitution.  Burrows  v.  Delta 
Tranup,  Co.  (Mich.)  29  L.  R  A.  468;  Praigg 
V.  Western  Paving  d  8.  Oo.  148  Ind.  858. 
It  is  said,  and  properly  so,  that  the  courts 
are  not  the  guardians  of  the  rights  of  the 
people,  except  as  those  rights  are  secured  by 
constitutional  provisions  which  come  within 
Judicial  cognizance.  Cooley,  Const.  Lim. 
6th  ed.  p.  201.  An  act  of  the  legislature 
comes  to  us  as  the  will  of  the  sovereign 
power.  In  the  first  instance  the  members  of 
tliat  body  must  be  deemed  to  be  the  Judces 
of  their  own  constitutional  authority.  The 
state's  executive,  and  each  member  of  its 
general  assembly,  take  an  oath  to  support  the 
Constitution,  both  Federal  and  state ;  and,  as 
these  can  only  be  supported  by  obeying  and 
enforcing  their  provisions,  we  must  presume 
that  these  duties  were  discharged  by  our  law- 
makers in  the  passage  of  the  particular  act 
in  question,  and  bv  the  governor  when  he 
ofllcially  gave  to  it  his  sanction  and  appro vhI. 
For  these  reasons  and  others  all  prelum p- 
tions  as  to  its  validity  must  be  indulged  in 
its  favor;  and  it  is  only  when  mnde  to  ap- 
pear clearly,  palpably,  and  plainly,  and  in 
such  a  manner  as  to  leave  no  reasonable  doubt 
or  hesitation  in  our  minds,  that  a  statute  vio- 
lates some  provision  of  the  Constitution,  that 
we  can  consistently  declare  it  void.  This 
rule  has  been  repeatedly  affirmed  by  this 
court,  and  by  other  courts  generally  through- 
out the  nation.  RMmon  v.  Sefienek,  102  Ind. 
807 ;  State,  Dumeing,  v.  Roby,  142  Ind.  168.  anU. 
218.  The  police  power  of  a  state  is  recog- 
nized by  the  courts  to  be  one  of  wide  sweep. 
It  is  exercised  by  the  state  in  order  to  pro- 
mote the  health,  safety,  comfort,  morals,  and 
welfare  of  the  public.  The  right  to  exercise 
this  power  is  said  to  be  inherent  in  the  peo- 
ple in  every  free  government.  It  is  not  a 
grant  derived  from  or  under  any  written  con- 
stitution. It  is  not,  however,  without  lim- 
itation, and  it  cannot  be  invoked  so  as  to  in- 
vade the  fundamental  rights  of  a  citizen.  As 
a  general  proposition  it^mav  be  asserted  that 
itls  the  province  of  the  legislature  to  decide 
when  the  exigency  exists  for  the  exercise  of 
this  power,  but  as  to  what  are  the  subjects 
which  come  within  it  is  evidently  a  Judicial 

Question.  Ritchie  v.  Pecpte,  165  111.  98,  29 
I.  R.  A.  79.  Keeping  in  mind  these  salu- 
tary rules,  we  will  proceed  to  consider  in  de- 
tail the  objections  urged  aeainst  the  statute : 
We  recognize  the  general  rule  of  the  law 
that,  where  the  constitutional  provisions  of 
an  act  are  so  blended  or  interlocked  with  those 
which  are  unconstitutional  that  they  cannot 
be  separated,  then  all  must  fall.  It  is  mani- 
fest, however,  upon  an  inspection  and  con- 
sideration of  the  act  in  controversy,  that  it 
does  not  come  within  the  application  of  this 
rule,  for  the  reason  that  the  sections  are,  in 
the  main,  independent  of  each  other;  and, 
if  it  could  be  held  that  some  were  bad.  such 
a  result  would  not  necessarily  invalidate  the 
entire  act. 
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It  Is  Dext  insisted  that  the  statute  is  an 
amend mf'Dt  to  that  of  1875,  which  proyides 
for  the  granting  of  a  license  to  retail  intoxi- 
cating liquors,  and  is  void  for  the  reason  of 
the  failure  of  the  legislature  to  complj  with 
the  requirements  of  §  21,  art.  4,  of  the  Consti- 
tution. Neither  by  its  title  nor  by  its  terms 
does  it  expressly  profess  to  be  amendatory  of 
any  statute.  Its  title  indicates  it  to  be  a  dis- 
tinct and  original  enactment,  and  while  it  is 
true  that  it  refers  to  existing  laws  relating  to 
the  granting  of  a  license,  and  has  a  bearing 
upon  the  same,  and  may  result  in  modifying 
or  amending  certain  parts  thereof  by  impli- 
cation, still  this,  in  reason,  cannot  he  said  to 
bring  it  within  the  mischief  which  the  pro- 
vision of  the  Constitution  referred  to  was  de- 
signed to  prohibit.  In  the  appeal  of  People, 
Drake,  ▼.  Mahaney,  18  Mich.  481,  a  statute 
was  assailed  under  a  provision  of  the  Consti- 
tution of  the  state  of  Michigan  substantially 
like  8  21,  tupra,  for  like  reasons  urged  by 
appellee.  It  was  there  pertinently  said,  and 
the  rule  affirmed,  by  Cooley,  J.,  on  page  496 
of  the  opinion,  as  follows:  **!(  whenever 
a  new  statute  is  passed,  it  is  necessary  that 
all  prior  statutes,  modified  by  it  by  implica- 
tion should  be  re-enacted  and  published  at 
length  as  modified,  then  a  large  portion  of  the 
whole  code  of  laws  of  the  state  would  require 
to  be  republished  at  every  session,  and  parts 
of  it  several  times  over,  until,  from  mere  im- 
mensity of  material,  it  would  be  impossible 
to  tell  what  the  law  was.  If,  because  an  act 
establishing  a  police  government  modifies  the 
powers  and  duties  of  sheriffs,  constables,  wa- 
ter and  sewer  commissioners,  marshals,  may- 
ors, and  Justices,  and  imposes  new  duties  upon 
the  executive  and  the  citizen,  it  has  there- 
by become  necessary  to  re-enact  and  repub- 
lish the  various  laws  relatincr  to  them  all  as 
now  modified,  we  shall  find,  before  the  act  is 
completed,  that  it  not  only  embraces  a  hirge 
portion  of  the  general  laws  of  the  state,  but 
also  that  it  has  become  obnoxious  to  the  other 

f provisions  referred  to,  because  embracing  a 
arge  number  of  objects,  only  one  of  which 
can  be  covered  by  its  title."  The  same  rule 
is  asserted  by  this  court  in  Branham  v.  Lange, 
16  Ind.  497,  and  reaffirmed  in  Barton  v.  Mc- 
Whinney,  85  Ind*  481.  Cooley.  Const.  Lim. 
6th  ed.  p.  182.  With  equal  force  might  the 
authority  of  the  legislature  be  denied  to  en- 
act a  general  law  limiting  the  time  of  tak- 
ing appeals  to  this  court  to  six  months, 
thereby  changing  or  amending  by  implica- 
tion the  law,  as  it  now  exists,  relative  to  the 
time  for  taking  such  appeals.  Such  a  stat- 
ute might  with  the  same  consistency  be  at- 
tacked for  the  same  reason,  namely,  that  the 
existing  statute  which  it  amended  or  modi- 
fled  by  implication  should  have  been  pub- 
lished at  length  as  amended.  Surelv  such  a 
contention  could  not  be  sustained,  tt  is  true 
that  some  portions  of  the  act  in  question 
operate  upon  persons  who  are  exercising 
rights  under  the  act  of  1875,  and  to  that  ex- 
tent only  it  depends  upon  the  latter  law,  but 
this  fact  manifestly  would  not  bring  it  within 
the  objections  urged  by  counsel  for  appellee. 
Again,  upon  anotlier  view  of  the  question,  it 
may  be  said  that  the  legislature,  by  a  long- 
continued  and  unquestioned  practice  in  the 
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passage  of  laws  which,  in  effect,  modified  or 
amended  other  acts  upon  the  same  subject 
without  setting  out  or  specifically  referrioff 
to  those  so  changed  or  amended,  has  given  a 
practical  construction  upon  the  question  in- 
volved.    We  may  properly  refer  to  some  of 
these  enactments.     Beginning  with  the  gen- 
eral assembly  of  1852,  immediately  follow- 
ing the  adoption  of  our  present  Constitution, 
an  act  entitled  "An  Act  for  the  Incorporation 
of  Railroad  Companies*  was  passed.    1  Rer. 
Stat.  1852,  p.  409.      Under  this  title,  provi  - 
sion  was  made,  not  simply  for  the  inoorpora< 
tion,  but  for  the  government,  powers,  duties^ 
and  liabilities,  of  such  companies.    At  tho 
same  session,  e^,  by  an  act  approved  Jane 
15,  1852,  there  was  enacted,  under  the  title 
of  "General  Provisions  in  Regard  to  Rail- 
road Companies,"  an  act  upon  the  same  gen- 
eral subject  as  that  of  the  original  act.     1 
Rev.  Stat.    1852.    p.   421;   Rev.   Stat    1894, 
§  6221  (Rev.  Stat.  1881,  S  8954).     And  ala> 
"An  Act  to  Authorize  Railroad  Companies  to 
Increase  the  Amount  of  Their  Capital  Stock 
and  to  Increase  the  Number  of  Their  Direct- 
ors,* approved  June  17,  1852.     1  Rev.  Sut. 
1852,  p.  423 ;  Rev.  Stat.  1894,  g  5189  (Rev. 
Stat.  1881,  g  8890).    And  also  "An  Act  Sup- 
plemental to  an  Act  to  Provide  for  the  Incor- 
J  oration  of  Railroad  Companies,*  approved 
une  18.  1852.     Rev.  Stat.  1852,  p.  425.    At 
the  next  session  an  act  was  passed  authoriz- 
ing the  filing  of  copies  of  articles  of  associa- 
tion.     AcU  1858,  p.  107;  Rev.  Stat.  1894, 
§  5187  (Rev.  Stat.  1881,  S  8888).     In  1893 
there  was  passed  "An  Act  Authorizing  Rail- 
road Companies  to  Issue  Preferred  Sux:k  in 
Exchange  for  Common  Stock,  *  approved  Feb- 
ruary 22.  1893.     Acts  1893,  p.  138  (Rev.  But. 
1894.  §  5140) .     In  1878  an  act  was  passed  pro- 
viding for  the  crossing  of  railroads,   etc 
Acts  1873,  p.  186;  and  also  another  act  au- 
thorizing such  companies  to  make  contracts 
for  the  use  of   their  tracks.     Acts  1878.    p. 
186.     In    1883   an   act  was   passed   on   the 
subject    of    railroad    crossings    at    grade. 
Acts  1883,  p.  55  (Rev.  Stat.  1894,  §5156). 
In  1893  (Acts  1898,  p.  335;  Rev.  Stat.  1894, 
§  5166),  an  act  requiring  the  recording  of 
deeds,  etc.,  was  passed.     At  the  special  ses- 
sion of  1865  (AcU  1865,  p.  118;  Rev.  Sut 
1894  §  5171 ;  Rev.  Stat.  1881,  c^  8914),  "An 
Act  to  Enable  Railroads  to  Alter  Their  Lines 
in  Certain  Cases'*  was  passed.     In  1891  (Acts 
1891,  p.  364;  Rev.  Stat.  1894.  ^5174),  there 
was  passed  an  act  for  the  employment  of  flag- 
men; and  in  1875  (Acta  1875,  p.  125;  Rev. 
Stat.  1894,  S  6182;  Rev.  Stat.  1881,  ^  3922), 
an  act  for  the  protection  of  passengers.     In 
1889  (Acts  1889,    p.   279;  Rev.    Stat.    1894, 
§  5186),  an  act  requiring  them  to  give  notice 
as  to  whether  their  trains  were  on  time.     In 
1891    (AcU  1891,    p.   70;   Rev.    SUt.    1894, 
g  5188),  an  act  compelling  them  to  establish 
waiting  rooms,  etc.   In  1861  (AcU  1861,  p.  140 ; 
Rev.   Stat.    1894,   $  5201 ;   Rev.    Sut.    1881, 
g  8937),  an  act  regulating  the  sale  of  rail- 
roads, and  an  act  on  the  same  subject  in  1865 
(Acts  18Ho.  {>.  66;  Rev.  Stat.   1894,  $  520tf ; 
Rev.  Stat.  1881,  §  3945).     In  1883  (AcU  1888. 
p.  182;  Rev.  Sut.  1894,  ^  5216),  an  act  au- 
thorizing them  to  indorse  and  guarantee  the 
bonds  of  other  railroad  companies.     In  1855 
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<Ac(fl  1855,  p.  156 ;  Rev.  SUt.  1894,  §  5220 ; 
Key.  Stat.  1881,  §  8958),  an  act  autboriziDg 
them  to  compromise  with  the  mortgagees, 
lo  1853  (A.ct8  1852,  p.  858,  as  amended;  Hev. 
Stat.  1894,  §  5052;  Rev.  Stat.  1881,  g  8852), 
the  legislature  passed  an  act  for  the  incorpo- 
TiitioB  of  manufacturing  and  mining  compa- 
jiies,  etc.     In  1875  (Acts  1875,  p.  107;  Rev. 
8tHt.  1894,  g  5053;  Kev.  Stat.  1881,  §  8858), 
tliey  also  passed  an  act  for  the  encourage- 
ment of  manufacturing  and  mining  compa- 
iiicg.     In  1893  (AcU  1898,  p.  16S;  Rev.  Stat. 
1894.  g  5064),  they  passed  an  act  authorizing 
the  issuing  of  preferred  stock  of  manufactur- 
ing,  etc.  ,^  com  panics.     And  in  1863  (Acts 
1808,  p.   48;  Rev.  Stat.  1894,  g  5076;  Kev. 
i>tat.  ItiSl,  g  8868),  they  passed  an  act  supple- 
mental to  the  original  act.     And  in  1867  an- 
otiier  supplemental  act  was  passed.     Acts 
1S67,  p.  155;  Rev.  Stat.  1894,  §  5078  (Rev. 
Stat.    1881,  %  8870).      In  1865  (Acts   1865, 
Special  Ses8.  p.  134 ;  Rev.  Stat.  1894,  §  5081 ; 
Kev.  Stat.  1881,  §  8873),  an  act  defining  the 
powers  of  certain  companies  organized  under 
the  law.      And  in  1883  (Acts  1888,  p.  129 ; 
Kev.    Stat.    1894,  §  5087),  an  act  granting 
further  powers  to  manufacturing  companies 
in  regard  to  taking  stock  in  other  companies. 
And  in  1889  (Acts  1889,  p.   88 ;  Rev.  Stat. 
1^91,  §  5099),  an  act  declaratory  of  the  mean- 
ing and  eJTect  of  the  word  "mining^  in  the 
law.     And  in  1891  (Acta  1891,  p.  423 ;  Rev. 
Stat.  1894,  g  5111),  an  act  supplemental  to 
the  acts  then  in  force.    So  with  insurance 
companies:     The  general   law   was   pasted 
inuler  the  title,  ''An  Act  for  the  Incorpora- 
liim  of  Insurance  Companies,  Defining  Their 
PiiwerB  and  Prescribing  Their  Duties,"  ap- 
proved June  17,  1852.     Rev.  Stat.  1852,  p. 
:r.U :  Rev.  Stat.  1894,  §4839  (Rev.  Stet.  1881, 
^.3708).      In  1891  (Acts  1891,  p.  875;  Rev. 
i^tat.  1894,  g  4894).  a  separate  act  was  passed, 
•conferring  certain  powers  on  officers  of  the 
<ompany.     And  in  1865  (Acts  1865,  p.  114; 
Kev.  Stat.    1894,  §  4898;   Rev.   Stat.    1881, 
^  S763),   a  supplemental   act   was  passed. 
M)(\  in  1883  (Acts  1883,  p.  203;  Rev.  SUt. 
1^04.  §  4897),  an  act  for  governing  certain 
life  insurance  companies  was  passed.      And 
so  wiih  the  liquor  law  of  1875 :    The  general 
law  was  passed  March  17,  1875.     Acts  1875, 
8necial  Sess.  p.  55 ;  Rev.  Stat.  1894.  g  7276 
(Kev    Stat.    1881,  §  5312).     In  18»9  (Acts 
1889.  p.  288 ;  Rev.  Stat.  1894,  §  7280).  an  act 
^aB  passed  governing  appeals  from  the  action 
of  the  board  with  reference  to  the  granting 
of  licenses.    Each  of  these  acts  might  be  said 
io  be  as  amendatorv  of  the  original  and  ex- 
isting laws  upon  the  same  subject  as  is  the 
statute  in  controversy.     This  continued  and 
repeated  practice  of  the  legislature,  unques- 
tioned for  a  period  of  over  forty  years,  becomes 
a  potent  factor,  and  lends  much  strength  to 
an  interpretation  of  the  Constitution  favoring 
the  authority  of  the  general  assembly  to  en- 
act, in  the  manner  it  did,  the  law  under  con- 
sideration.    Were  we  in  doubt  of  this  legis- 
lative right,  we  should  feel  obligated  to  be 
'Cnntrolleid  by  such  a  practical  exposition. 
Bacff  V    State,  RiUy,  119  Ind.   886 ;  French 
▼.  StaU,  Barley,  141  Ind.  618,  29  L.  R.  A. 
113.    It  is  obvious,  we  think,  that  the  pro- 
visions of  Uie  law  of  1875  are  not  repealed 
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bv  that  of  1895,  but  that  the  latter  only  pro- 
vided supplemental  provisions  for  the  better 
regulation  and  restriction  of  the  traffic  in  In- 
toxicating liquors. 

The  next  insistence  Is  that  the  title  to  the 
act  is  insufficient  because  it  is  in  contraven- 
tion of  art.  4,  §  19,  of  the  donstitution. 
This  contention,  we  think,  is  untenable. 
There  has  been  a  disposition  manifested  by 
this  court,  from  time  to  time,  when  this  same 
question  has  been  presented,  to  liberally  con- 
strue this  constitutional  mandate,  rather  than 
to  embarrass  legislation  by  a  construction 
whose  strictness  is  unnecessary  for  the  ac- 
complishment of  the  beneficial  purpose  for 
which  it  was  designed.  The  histor|r  and  rea- 
son for  the  insertion  of  this  provision  in  the 
organic  law  of  the  state  are  well  understood, 
and  have  been  so  often  itiven  by  this  court 
in  its  decisions  that  any  further  extended 
statement  is  thereby  rendered  unnecessary. 
The  mischiefs  intended  to  be  prevented  by 
^  19  were  well  stated  by  Judge  Frazer,  in 
IlingU  V.  State,  24  Ind.  28,  as  follows: 
**  First,  the  passage  of  aoy  act  under  a  false 
and  delusive  title,  which  did  not  indicate 
the  subject-matter  contained  in  the  act,  a 
trick  by  which  members  of  the  legislature 
had  been  deceived  into  the  support  of  meas- 
ures in  ignorance  of  their  true  character. 
Second,  the  combining  together  in  one  act  of 
two  or  more  subjects,  having  no  relation  to 
each  other,  a  method  by  which  members, 
in  order  to  procure  such  legislation  as  they 
wished,  were  often  constrained  to  support 
and  pass  other  measures  obnoxious  to  tnem, 
and  possessing  no  intrinsic  merit.**  The 
word  ''subject,*'  as  used  in  this  section,  in- 
dicates the  thing  about  which  legislation  is 
had;  and  the  word  ''matters.'*  the  things 
which  are  secondary,  subordinate,  or  inci- 
dental. Single  v.  State,  eujpra.  The  subject 
of  the  act  in  question  is.  "  The  better  regula- 
tion and  restriction  of  the  sale  of  intoxicating 
liquors."  The  matters  properly  connected 
therewith  are:  First,  providing  penalties 
for  violation  of  the  act,  and  providing  for 
its  enforcement:  second,  providing  for  a  re- 
monstrance against  the  granting  or  licenses: 
third,  conferriog  Jurisdiction  upon  certain 
courts  for  the  violation  of  this  and  other  laws 
upon  the  subject  of  selling  intoxicating  li- 

Suors.  The  subject  is  clearlv  expressed  in  the 
tie.  The  latter  fully  indicates  the  purpose 
of  the  lecrislation,  and  informs  all  persons 
as  to  the  provisions  of  the  act.  The  matters 
embraced  in  the  body  of  this  statute  are  de- 
tails of  the  method  by  which  the  sale  of  in- 
toxicating liquors  is  to  be  "better  regulated 
and  restricted. "  All  of  them,  it  appears  to 
us.  are  germane  to  the  subject,  and  appro- 
priately and  properly  connected  therewith. 
The  following  decisions  support  our  conclu- 
sion :  State  v.  Newton,  59  Ind.  173 ;  Hedderieh 
V.  State,  101  Ind.  564,  51  Am.  Rep.  768; 
Shipley  V.  Terre  Haute,  74  Ind.  297 ;  Indiana 
C.  R,  Co.  V.  PdtU,  7  Ind.  681 ;  BoMneon  v. 
Skipworth,  23  Ind.  811 ;  Bright  y,  McOuUough, 
27  Ind.  223;  StaU,  StingUy,  v.  SuUivan,  74 
Ind.  121 ;  State  v.  Adamson,  14  Ind.  296 ;  Jett 
V.  Richmond,  78  Ind.  816;  Kane  v.  State, 
Woods,  78  Ind.  106 ;  Barnett  v.  Jlanhbarger, 
105  Ind.   410;  Indianapolii  v.   Emgele,  11(1^ 
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Ind.  581.  See  also  Bank  of  Slate  v.  New  Al- 
bany, 11  Ind.  189 ;  lieams  v.  State,  28  Ind. 
Ill ;  F^achee  ▼.  State,  68  Ind.  401 ;  Elder  v. 
State,  96  Ind.  162;  Shoemaker  v.  Smith,  87 
Ind.  122;  State,  McCarty,  t.  Montgomery 
County  Comrs.  26  Ind.  522. 

We  are  next  confronted  with  a  more  diffi- 
cult proposition,— the  invalidity  of  §  2. 
The  question,  in  the  main,  is  not  as  to  the 

Sower  of  the  legislature  to  prescribe  the  con- 
itions  or  prohibit  the  acts  which  it  has  in 
the  section  in  dispute,  but  it  is  one  apply- 
ing to  the  arbitrary  manner  in  which  it  is 
claimed  that  the  board  of  commissioners  is 
authorized  by  the  proviso  of  this  section  to  ex- 
ercise the  power  of  awarding  a  permit  to  an 
applicant  to  conduct  other  business  in  con- 
nection with  the  sale  of  his  liquors.  It  is 
the  opinion  of  the  majority  of  the  court  that 
the  validity  of  that  part  of  the  statute  em- 
braced within  this  proviso  can  be  sustained. 
From  this  holding  the  writer  of  this  opinion 
is  compelled  to  dissent,  for  the  reasons  given 
in  his  dissenting  opinion.  The  views  of  the 
majority  of  the  court  upon  this  question  are 
stated  as  follows : 

"All  statutes  in  pari  materia  are  to  be  con- 
strued together.  i!arl  of  Ailesbury  v.  Patti- 
eon,  1  Dougl.  28 :  King  v.  Exeiee  Comrs.  2 
T.  R.  887.  The  legislature  is  presumed  to 
have  had  former  statutes  before  it,  and  to  have 
been  acquainted  with  their  judicial  construc- 
tion, and  passed  new  statutes  on  the  same 
subject  with  reference  thereto.  Steele  v. 
LinMerger,  72  Pa.  241.  When  a  number  of 
statutes,  whenever  passed,  relate  to  the  same 
thing  or  general  subject-matter,  they  are  to 
be  construed  together,  and  are  in  pari  ma- 
teria. United  StaUs  v.  Freeman,  44  U.  S.  8 
How.  556,  664,  11  L.  ed.  724,  727;  Fergueon 
▼.  Monroe  County  Supers,  71  Miss.  524 ;  Com, 
V.  Sylaester,  18  Allen,  247;  Louisville  v.  Com. 
9  Dana,  70 ;  State,  Perry,  v.  Clark,  64  Mo. 
216;  Roft  Y,  Johnson,  40  Ga.  666;  TAnton^s 
Appeal,  104  Pa.  228 ;  Porkins  v.  Perkins,  62 
Barb.  681 :  United  Soc.  v.  Eagle  Bank,  7  Conn. 
466;  Black,  Interpretation  of  Laws,  ^  86. 
We  quote  from  Black  on  Interpretation  of 
Laws,  p.  206 :  '  The  phrase,  **  statute  in  pari 
materia,**  is  applicable  to  private  statutes  or 
general  laws  made  at  different  times,  and  in 
reference  to  the  same  subject.  Thus  the  Eng- 
lish laws  concerning  paupeis.  and  their  bank- 
ruptcy acts,  are  construed  together,  as  if  tbey 
were  one  statute,  and  as  formin|f  a  united 
system.  .  .  .  Such  laws  are  tn  pari  ma- 
teria. To  illustrate  further,  all  the  statutes 
of  the  same  state  relating  to  the  property 
rights  and  contracts  of  married  women,  re- 
moving their  common-law  disabilities,  au- 
thorizing them  to  manage  their  separate  es- 
tates, to  engage  in  business,  etc.,  are  to  be 
read  and  construed  as  constituting  one  system. 
Though  they  have  been  passed  at  different 
times,  successively  advancing  to  a  standard 
the  opposite  of  that  of  the  common  law,  they 
are  ali  strictly  tn  pari  ma<ma,and  any  doubt 
or  ambiguity  in  one  should  be  cleared  up  by 
reference  to  the  terms,  the  purpose,  and  the 
policy  of  the  rest.  Again,  an  act  authoriz- 
ing married  women  to  dispose  of  their  prop- 
erty by  will  is  in  pari  materia  with  the  gen- 
eral statute  relating  to  the  execution  and 
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proof  of  wills.    .    •    .    So,  also,  all  tlie  law» 
of  the  state»  whenever  passed,  relating  to  th»^ 
subject  of  the  regulation  of  the  liquor  traffic, 
ar*)  in  pari  materia, '     The  act  known  as  the^ 
'Nicholson  Law'  is  supplemental  to,  and  in^ 
pari  materia  with,  the  license  law  of  1876, 
and  the  same  are  therefore  to  be  construed  to- 
gether.   It  is  also  the  rule  that  whenever  the- 
statute  can  be  so  construed  and  applied  as  U>- 
avoid  conflict  with  the  Constitution,  and  giv» 
it  the  force  of  law,  such  construction  will  bo^ 
adopted  by  the  couits.     Warren  v.  Britton, 
84  Ind.    14;    Camf^U  v.  Dwiggins,  88  Ind. 
478  \Eaysv,  TippyMlnd,102; State, Duensing^ 
V.  Boby,  142  Ind.  168.  ante,  218 ;  Newland  v. 
MarsJi,  19  111.  876 ;  Dow  v.  NorrU,  4  N.  H.  10. 
17  Am.  Dec.  400 ;  Grenada  County  Supers,  v. 
Brown,  112  U.  S.  261,  and  cases  cited  on  pag» 
269,  28  L.  ed.  704.  707 ;  Marshall  v.  Grimes, 
41  Miss.  27,81.    It  should"  not  be  assumed 
that  the  lawmaking  department  of  the  govern- 
ment intended  to  usurp  or  assume  power  pro- 
hibited to  it,  but  in  all  cases  the  contrary^ 
presumption  prevails.    Judge  Cooley,  in  his- 
work  on  Constitutional  Limitations,  6th  ed. 
p.   218.   says:    'For,  as  a  conflict  between- 
the  statute  and  the  Constitution  is  not  to  be 
implied,  it  would  seem  to  follow,  where  th» 
meaning  of  the  Constitution  is  clear,  that  ilie- 
court,  ii  possible,  must  give  the  statute  suclk 
a  construction  as  will  enable  it  to  have  ef- 
fect.    This  is  only  saying,  in  another  form  of 
words,  that  the  court  must  construe  the  stat- 
ute in  accordance  with  the  legislative  intent;, 
since  it  is  always  to  be  presumed  the  legis- 
lature designed  the  statute  to  take  effect,  and 
not  to  be  a  nullity.'    The  principle   upon 
which  is  based  the  regulation  of  the  liquor 
traffic  is  found  in  the  police  power  of   tli» 
state,  and  it  should  be  remembered,  in  con- 
struing all  statutes  on  that  subject,  that  no> 
one  possesses  an  inalienable  or  constitutional 
right  to  keep  a  saloon  for  the  sale  of  intoxi- 
cating liquors.     Sherlock  v.  Stuart,  96  Mich. 
198,  21  L.  R.  A.  580.     *To  sell  intoxicating^ 
liquor  at  retail  is  not  a  natural  right  to  pur- 
sue an  ordinary  calling. '    Black,  Intoxicat- 
ing Liquors,  §;§  46,  48.     The  act  of  1876  does, 
not  define  what  constitutes  fitness  or  unfit- 
ness.    Said  act  is  in  full  force  and  effect,  ex- 
cept as  modified  by  the  act  of  1896.     The- 
question  of  the  fitness  or  unfitness  of  an  ap- 
plicant remains  for  the  board  of  commission- 
ers to  determine,  under  said  act,  unless  a  re- 
monstrance signed  by  a  majority  of  the  legal 
voters   is  filed  as  required  by  §    9  of  the- 
act  of  1896.     The  question  of  the  fitness  of  an 
applicant  under  the  act  of  1876  was  not  a. 
question  of  law,  but  one  of  fact,  to  be  deter- 
mined by  the  board  of  commissioners,  or  tb» 
trial  court  on  appeal.     Pelley  v.    Wills,  141 
Ind.  688 :  Hardesty  v.  Bine,  136  Ind.  72 ;  Stock- 
imU  v.  Brant,  97  Ind.  477 ;  Keiser  v.   Lines, 
57  Ind.  431.     In  determining  the  question  of 
the  fitness  or  unfitness  of  an  applicant  under 
said  act,  prior  to  the  act  of  1896,  it  wa» 
proper  for  the  board  of  commissioners  to  take 
into  account  the  place  where  he  desired   1<K 
sell  intoxicating  liquors,  its  proximity  to  the- 
court-house,  schoolhouses,  churches,  and  all 
other  surroundings,    for  the  reason  that   it 
miglit  be  that  only  a  man  possessed  of  an  ex- 
traurdinary    degree  of  circumspection   and 
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cantion  could  fitly  conduct  the  business  at 
%hi\i  place,  on  account  of  the  situation  and 
surroundiDgs.  Eflingerv.  East,  100  Ind.  434. 
CoDStraiQg  g  2  of  the  act  of  1895  with  §^  8 
and  4  of  the  act  of  1875,  concerning  the  fit- 
ness of  an  applicant  to  be  io trusted  with  the 
sale  of  incozicating  liquors,  the  power  given 
the  W^ard  to  ^rant  or  refuse  a  license  to  sell 
intoxicating  liquors  and  carry  on  some  other 
kind  of  business  in  the  same  room  is  not  an 
arbitrary  one.  If  an  applicant  for  a  license 
to  sell  intoxicating  liquors  also  desires  to 
carry  on  any  other  or  different  business  in  the 
same  room,  and  states  such  fact  in  his  ap- 
plication, as  required  by  the  last  proviso  to 
^  2  of  the  act  of  1895,  it  is  a  question  of  fact, 
for  the  board  of  commissioners  to  determioe, 
whether  such  applicant  is  a  fit  person  to  be 
intrusted  with  the  sale  of  intoxicating  li- 
quors, under  the  laws  of  the  state,  and  carry 
on  the  other  or  different  business  stated  in  the 
application,  in  the  same  room.  If  the  board 
find  from  the  evidence  that  he  is,  the  license 
is  granted,  as  prajcd  for.  But  if  the  appli- 
cant is  found  to  be  a  fit  person  to  be  intrusted 
with  a  license  to  sell  intoxicating  licjuors  in 
a  room  separate  from  any  other  bU'iineMS  of 
any  kind,  and  not  fit  to  be  intrusted  with  the 
safe  of  intoxicating  liquors  in  the  same  room 
with  the  other  business  stated  in  the  appli- 
cation, a  license  would  only  lie  granted  to 
sell  'intoxicating  liquors  in  a  room  separate 
from  any  other  business  of  any  k.ind,  the  same 
aa  if  ihe  applicant  had  not  taken  any  steps 
under  the  last  proviso  of  §  2.  If,  however, 
the  board  finds  that  he  is  not  a  fit  person  to 
be  intrusted  with  the  sale  of  intoxicating  liq- 
uors, in  a  less  quantity  than  a  quart  at  a 
time,  in  a  room  separate  from  any  other  busi- 
ness of  any  kind  under  the  license  laws  of 
this  state,  his  application  would  be  refused. 
So  construed,  said  proviso  is  not  open  to  the 
objection  that  it  confers  absolute  or  arbitrary 
power  upon  the  board  of  commissioners,  but 
all  applicants  are  entitled  to  the  same  priv- 
ileges upon  the  same  condition, — that  of 
fitness.  In  determining  the  fitness  of  the  ap- 
plicant in  such  case,  locality  and  surround- 
ings, including  the  other  kind  of  business  he 
desires  to  carry  on  in  connection  with  the 
sale  of  into  Jrating  liquors,  are  proper  mat- 
ters for  consideration.  So  that  whether  the 
application  is  for  a  license  to  sell  intoxicat- 
ing liquors  alone,  or  contains  a  request  under 
Die  last  proviso  to  said  §  2.  the  question  is 
uhetber  tlte  applicant  is  a  fit  person  to  be  in- 
trusted with  the  sale  of  intoxicnting  liquors 
in  the  manner  and  with  the  other  business, 
if  any,  set  forth  in  his  application,  considered 
with  reference  to  the  location  and  all  the  sur- 
roundings. It  would  seem  that  under  the 
doctrine  declared  in  IndianapdU  v.  Biclvr, 
138  Ind.  30,  and  authorities  cited  on  page  38, 
that  even  if  the  last  clause  to  ^  2  was  uncon- 
stitutional the  remainder  of  said  section  would 
be  constitutional.  See  also  Penniman*s  QtJte, 
103  U.  8.  714.  2«  L.  ed.  602 ;  PreMer  v.  lUi- 
naiM,  116  U.  8.  252,  29  L.  ed.  615." 

The  validity  of  the  proviso  being  upheld, 
it  is  manifest  that  ^  2  is  not  upen  to  the  other 
objections  urged  against  it  by  counsel  for  ap- 
pellee. The  section,  we  think,  prescribes  or 
imposes  valid  restrictions  upon  the  dealer  in 
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liquors,  as  to  the  place  wherein  the  same  are 
sold :  First,  in  requiring  him  to  conduct  the 
business  of  selling  his  liquors  in  a  room 
where  no  other  business  is  carried  on ;  and, 
second,  in  prohibiting  devices  for  amusement 
or  music  from  being  permitted  therein.  Each 
of  these  provisions  we  think,  defines  a  sepa- 
rate public  offense  the  violation  of  any  one 
of  which  will  subject  the  offender  to  the  pen- 
alty of  ^  4  of  the  act  in  controversv.  This 
section  recognizes  the  right  of  a  holder  of  a 
lic^i^n&e  to  carry  on  thereunder  the  business  of 
retailing  liquors.  In  the  absence  of  the  per- 
mit provided  for  by  the  second  proviso,  the 
requirements  of  the  section  confine  the  sale  of 
liquors  to  a  room  separate  from  any  other 
business,  except  ihat  of  selling  cigars  and  to- 
bacco. By  its  operation  it  also  removes  from 
the  saloon  all  such  allurements  as  music  and 
devices  for  amusement  of  any  kind,  by  the 
means  of  which  both  the  old  and  the  young 
might  be  induced  to  enter  and  loiter  tlierein, 
to  their  own  detriment  and  that  of  the  pub- 
lic. Surelv  the  power  of  the  legislature  to 
impose  such  restrictions  upon  the  vendor  of 
intoxicants  cannot  be  successfully  denied. 

We  cannot  concur  with  counsel  for  the  ap- 
pellee that  ^  8  is  open  to  the  objections  urged 
against  it.  The  contention  that  the  legisla- 
ture is  not  authorized  to  make  certain  facts 
prima  facie  evidence  of  guilt  cannot  be  sus- 
tained. This  question  was  fullv  considered 
by  this  court  iii  State  v.  Beach  (Ind.)  (at  last 
term)  43  N.  E.  949.  and  decided  adversely 
to  the  claim  of  appellee.  The  power  to  pro- 
hibit the  sale  of  intoxicating  liquors,  in  the 
interest  of  public  safety  or  welfare,  during 
certain  prescribed  periods,  is  not  denied. 
The  legislature,  possessing  this  right,  as  it 
unquestionably  noes,  may  further  exercise 
or  extend  it  so  as  to  require  a  proprietor  of 
a  liquor  saloon  to  securely  close  the  same 
and  permit  no  person  to  enter  therein,  as  pro- 
vided by  this  section,  during  the  times  when 
tlie  sale  of  intoxicating  liquors  is  foibidden. 
This  legislative  power  is  recognized  and  set- 
tled in  the  cases  of  Decker  v.  Sargeant,  125 
Ind.  404 ;  Davis  v.  Fang,  128  Ind.  271.  As 
the  closing  features  of  §  3  apply  only  to  the 
prohibited  days  and  hours,  we  fail  to  recog* 
nize  how  any  great  hardship  can  result  from 
the  enforcement  of  this  law.  In  answer  to 
the  contention  that  the  enforcement  of  the 
requirements  of  this  section  might  incident- 
ally result  in  interfering  during  such  inter- 
dicted time  with  other  business  that  may  be 
conducted  by  the  proprietor  in  the  same  room 
where  such  liquors  are  sold,  or  may  restrict 
him  in  the  enjoyment  in  his  own  house  of 
the  society  of  his  friends,  it  may  be  said  that 
when  he  accepted  his  license  under  the  stat- 
ute, and  embarked  in  the  sale  of  intoxicating 
liquors  thereunder,  he  must  be  deemed  to 
have  rx>nseuted  to  all  proper  conditions  and 
restrictions  which  had  been  imposed  by  the 
legislature,  or  which  might  in  the  future  be 
imposed,  in  the  interest  of  the  public  morals 
ana  safety,  relative  to  the  traffic  in  such  li- 
quors, or  to  the  place  wherein  he  was  granted 
a  permit  to  sell  the  same,  notwithstanding 
their  burdensome  character.  Decker  v.  JSar- 
geant,  wpra;  Black,  Intoxicating  Liquors. 
§50.    A  license  to  engage  in  the  liquor  traffic 
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Is  not  a  contract  or  Kntot,  bat  a  mere  permit.  I 
and  the  applicant  who  receives  it  does  so 
with  the  knowledge  that  it  is  at  all  times 
within  the  control  of  the  legislature.  Me 
Kinney  y  8aUm,  77  Ind.  *4\S;  State,  KelUy, 
Y.  Bannell,  119  Ind.  494;  Moore  y.  Indian- 
apolie,  120  Ind.  488 ;  Black,  Intoxicating  Li- 
quors, g  51.  The  rule  of  law,  as  above  as- 
serted, applies  with  equal  force  in  support 
of  the  validity  of  the  restrictive  features  of 
^  2.  It  is  true  that  the  part  relative  to  the 
exclusion  of  persons  is  somewhat  sweeping, 
making  but  one  exception.  However,  crim- 
inal statutes  are  not  always  literally  con- 
strued, and  possibly  an  emergency  might 
arise,  of  great  necessity,  to  admit  someone 
other  than  thbse  mentioned  In  the  section ; 
and,  while  such  admission  might  infringe 
upon  the  letter  of  the  statute,  ft  would  not 
come  within  its  spirit,  and  the  court,  under 
the  particular  circumstances,  mieht  make  the 
necessarv  exception.  But  as  to  this  point  we 
do  not  decide.  See  Donnell  v.  State,  2  Ind. 
608 ;  Hooper  v.  State,  56  Ind.  158.  We  there- 
tore  sustain  the  validity  of  g  8,  and  adjudge 
that  it  defines  a  public  offense. 

Another  objection  is  urged  against  §§  3  and 
4  because  of  the  following  language  in  the 
latter :  "For  a  violation  <»  this  or  either  of 
the  foreffoing  sections  of  this  act  the  defend- 
ant shall  be  fined,''  etc.  It  is  contended  that 
by  this  clause  no  penalty  is  fixed  for  the  vio- 
lation of  the  provisions  of  any  section  unless 
all  the  provisions  thereof  have  been  violated. 
The  violation  of  a  section  of  this  act  may  be 
in  part,  or  as  a  whole,  and  in  either  case  the 
penalty  provided  in  §  4  is  prescribed. 
In  Miller  v.  StaU,  8  Ohio  St.  475,  it  was 
held  that  a  violation  of  either  of  the  sections 
of  the  statute  therein  involved  subjected  the 
accused  to  the  penalty  mentioned  in  another 
section  which  provided  for  a  penalty  for  the 
violation  of  all.  There  is  no  merit  in  the  ob- 
jections urged  by  appellee  in  this  respect. 
See  Jeseop  v.  State  (Ind. )  42  N.  R.  950. 

The  validity  of  §  9  of  the  act,  as  we  have 
heretofore  staled,  is  called  in  question  upon 
the  grounds  that  it  is  not  a  matter  properly 
connected  with  the  subject  of  the  statute, 
that  it  constitutes  local  prohibition,  and, 
further,  that  It  delegates  legislative  power 
to  the  people  to  suspend  the  general  license 
law  of  the  state.  It  is  further  insisted  that 
the  title  in  no  way  indicates  that  there  will 
be  found  in  the  act  a  section  authorizing  the 
majority  of  the  lesal  voters  in  the  several 
townships  and  wards  to  establish  prohibition 
therein.  We  are  of  the  opinion  that  the  va- 
lidity of  this  section  cannot  be  successfully 
assailed  upon  any  of  these  grounds.  In  fur- 
therance of  what  we  have  heretofore  said  in 
regard  to  the  sufficiency  of  the  title,  we  may 
say  that  the  subject  expressed  in  the  title  is 
not  only  "to  better  regulate,"  but  "to  better 
regulate  and  restrict  the  sale  of  intoxicating 
liquors."  Under  this  title,  we  think  it  was 
competent  to  embody  in  the  act  the  provisions 
of  §  9.  making  the  granting  of  a  permit  by 
the  board  of  commissioners  subject  to  the 
condition  and  restriction  that  no  remonstrance 
against  the  same,  signed  by  a  majoritv  of 
the  legal  voters  of  the  specified  districts, 
was  filed  with  the  auditor  three  days  prior 
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to  the  beginning  of  a  regular  session  at  which 
the  application  therefor   was  made.     This 
provision  was  not  enacted  wjtb  the  view  of 
absolutely  prohibiting  Uie  sal*  of  liquors, 
but  only  as  a  restriction  to  the  granting  of 
a  license,  and  thereby  better  reslrMining  the 
traffic  in  intoxicating   liquors.      All  laws 
which  regulate  or  restrict  the  sale  of  su^a 
liquors  by  imposing  burdens  or  conditions 
upon  the  business  are  in  their  nature  or  char- 
acter,  to  an  extent,   at  least,   prohibitory. 
WeUh  Y.  State,  126  Ind.  71,  9  L.  R.  A.  664. 
In  the  case  last  cited  it  is  said:    "Acting 
upon  the  just  assumption  that  the  unrestricted 
sale  of  intoxicating  liquors  results  in  much 
evil,  and  that  it  is  detrimental  to  societY, 
the  lawmaking  power  of  each  state  in  the 
Union  has,  in  the  exercise  of  its  police  power, 
assumed  to  control,  regulate,  or  prohibit  the 
business,  as  eeemed  to   it  best."     Counsel 
place  much  stress  upon  these  words  in  tlie 
title:    "Providinfif  for  remonstrance  against 
the  granting  of  license  for  the  sale  of  the 
same. "    We  do  not  think  it  was  necessary  to 
employ  these  words  in  the  title,  as  the  pro- 
vision in  regard  to  the  remonstrance  found 
in  the  bodv  of  the  act  was  within  the  scope 
of  the  title,  being  a  matter  proper  1y  con- 
nected with  the  subject.    The  license  law  of 
1875  provides  for  a  remonstrance  by  a  Yoter 
against  the  granting  of  a  license  thereunder, 
for  certain  prescribed  reasons ;  but  the  word 
"remonstrance"  is  not  in  the  title  of  that  act, 
and  there  is  nothing  to  indicate  that  such  a 
provision  will  be  found  in  the  body  of  the 
law,  except  in  the  general  scope  of  the  sub- 
ject.    It  is  an  undisputed  fact  that  county 
commissioners  have  no  power  to  grant  a  li- 
cense to   anyone  to  retail    intoxicating  li- 
quors, except  as  it  has  been  expressl  v  conferred 
upon  them  by  statute.     That  the  legislature 
is  invested  with  full  power  to  regulate  and 
restrict  the  jurisdiction  of  this  tribunal  can- 
not be  successfully  denied.     Under  the  li- 
cense act  of  1875,  certain  prescribed  condi- 
tions or  restrictions  are  imposed,  relative  to 
the  authority  of  the  board  of  commissioners 
to  grant  a  license.     The  board  is  required  to 
find  that  the  person  applying  possesses  the 
moral  qualifications  contemplated  by  the  act, 
as  will  fit  him  to  be  intrusted  thereunder 
with  a  license,  and  that  he  is  not  in  the  habit 
of  becoming  intoxicated.     The  failure  to  es- 
tablish these  facts  defeats  the  applicant.    By 
g  9  another  condition  or  restriction  is  im- 
posed upon  the  jurisdiction  of  the  board  rel- 
ative to  granting  a  license  to  retail    Itquora 
to  any  appl  leant,  namely,  the  fact  that  a  re- 
monstrance against  him,  signed  by  a  major- 
ity of  the  legal  voters  of  the  township  or 
ward  wherein  he  intends  to  engage  in  the 
sale  of  such  liquors,  has  been  filed  with  the 
auditor  three  days  before  the  beginning  of 
the  regular  session  of  the  board  at  which  the 
application  for  the  license  is  to  be  presented. 
In  the  event  this  fact  is  found  to  exist,  the 
jurisdiction  of  the  commissioners  over  the 
matter  by  virtue  of  the  law  is  terminated, 
and  it  is  made  unlawful  for  them  to  grant 
the  license  to  the  applicant.    But,  on  the  con  • 
trary,  if  this  fact  is  found  not  to  exist  the 
board  can  then  proceed  to  inquire,  according 
to  law  and  the  evidence,  into  the  fitness  and 
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right  of  the  applicaot  to  he  intrusted  with 
the  desired  lioeDse.  In  Chroeach  v.  State^  42 
Jnd.  547,  the  constitutionaHty  of  the  liquor 
act  of  1873,  known  as  the  ''Baxtf^r  Law," 
was  called  in  question  upon  similar  oh- 
jections  which  are  urged  against  §  9.  Sec- 
tion S$  of  this  law  required  that  the  petition 
of  an  applicant  for  a  permit  to  sell  liquors 
thereunder,  certify inji;  as  to  his  residence  and 
fitness,  must  he  signed  by  himself,  and  also 
by  a  majority  of  the  legal  voters  of  a  town- 
ship or  ward,  and  filed  with  the  auditor 
twenty  days  before  the  term  of  any  regular 
session  of  the  county  commissioners.  The 
section  then  provided  as  follows:  ''The 
board  shall  examine  such  petition  and  if  sat- 
isfied that  the  same  is  in  proper  form  aud  that 
it  has  been  signed  as  hereinbefore  required, 
shall  direct  a  permit  to  be  issued, "  etc.  The 
▼alidity  of  §  2  was  sustained  by  the  decision 
in  the  case  last  cited.  This  court  there  said : 
*  The  ground  taken  Is,  that  the  law  is  not  in 
force  in  any  township,  town,  or  ward  of  a 
city,  until  the  requisite  number  of  voters  haye 
signed  a  petition,  and  that  it  is  the  act  of 
such  voters  In  signing  the  petition  which 
makes  the  law.  In  our  judgment,  this  posi- 
tion is  untenable.  We  cannot  regard  the  act 
as  conferring  upon  the  petitione;^  legislative 
authority  in  any  sense  of  these  terms.  It 
might  as  well  be  said  that  the  law  which  au- 
thorizes the  laying  out  of  a  public  highway 
by  authority  of  ^e  county  commissioners, 
upon  the  petition  of  a  designated  number  of 
persons,  was  unconstitutional,  because  it  con- 
ferred upon  such  petitioners  legislative  au- 
thority. .  .  .  Thus  the  qualifications  and 
fitness  of  each  person,  as  well  as  the  wish  of 
the  petitioners  for  the  establishment  of  the 
business  in  their  neighborhood,  are  at  once 
settled  by  the  voice  of  those  who  are  most  In- 
timately concerned.  If  they  do  not  thus  open 
the  door  to  the  traffic,  the  law  provides  that, 
so  far  as  that  applicant  is  concerned,  it  shall 
remain  closed.  This  is  a  species  of  self-gov- 
ernment which  by  the  law  is  placed  in  the 
hands  of  the  people  to  be  exercised  by  a  ma- 
jority of  them  according  as  they  may  judge 
to  be  for  their  best  interest,  tt  is  believed 
that  the  privilege  of  retailing  intoxicating 
liquors  has  never,  under  any  law  which  has 
ever  been  enacted  in  the  state,  been  granted 
unconditionally.  That  the  applicant  should 
comply  with  certain  conditions,  such  as  the 
presentation  of  a  petition  signed  by  a  desig- 
nated number  of  persons,  make  proof  of  his 
fitness  to  have  a  license,  or  execute  a  bond, 
etc. ,  has  been  a  feature  of  every  law  which 
has  ever  been  in  force  in  this  state.  To  com- 
ply with  such  condition  has  not  been  hereto- 
fore supposed  to  be  an  exercise  of  legislative 
authority.  **  The  decision  in  that  case  upon 
the  question  involved  must  be  accepted  as  de- 
cisive of  the  one  now  under  consideration. 
The  principle  at  issue  in  that  appeal,  upon 
^  2  of  that  act.  and  the  one  arising  under  §  9 
of  tiie  law  of  1895,  we  think,  are  substantial- 
ly the  same.  By  virtue  of  the  required  peti- 
tion being  filed,  under  the  Baxter  law,  twenty 
days  before  the  regular  term  of  the  board, 
the  law  directed  the  permit  to  be  issued. 
Under  the  section  now  in  controversy,  by 
virtue  of  the  required  remonstrance  being  filed 
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three  days  before  the  regular  session,  it  is 
rendered  unlawful  for  the  board  to  grant  a 
1  i cense  to  "  such  appl leant  therefor. "  By  the 
former  act  the  burden  was  cast  upon  the  ap- 
plicant to  secure  the  required  number  of 
voters  to  sign  his  petition.  In  the  latter,  it 
is  upon  the  remonstrators  to  obtain  the  re- 
quisite number  to  sign  the  remonstraace  in 
order  to  defeat  the  granting  of  the  license. 
The  rule  is  generally  asserted,  and  is  not  de- 
nied, that  the  power  invested  in  the  legisla- 
ture to  pass,  repeal,  or  suspend  laws  cannot 
be  delegated  to  the  people.  By  ^  9  no  au- 
thority is  attempted  to  be  lodged  in  the  voters 
to  suspend  the  operation  of  any  of  the  provi  • 
sions  of  the  general  license  law  of  1875.  The 
result  of  the  remonstrance  therein  provided 
serves  as  a  restriction  or  inhibition  upon  the 
jurisdiction  of  the  board  to  grant  a  license, 
under  the  act  of  1875,  to  the  particular  ap- 
plicant aeainst  whom  the  remonstrance  is  di- 
rected. The  .section,  as  it  came  from  the  leg- 
islature, was  a  complete  and  perfect  enact- 
ment, prescribing  a  rule  of  action ;  and,  under 
like  circumstances,  it  is  operative  in  all  parts 
of  the  state.  See  State,  Witter,  v.  Fbrkner 
(Iowa)  28  L.  K.  A.  206,  and  the  many  au- 
thorities there  cited.  The  validity  of  the 
two-years*  limitation  in  §  9,  which  debars  a 
defeated  applicant  thereunder  from  receiving 
a  license  during  said  period,  is  not  presented 
by  any  of  the  records  in  this  appeal,  and  is 
therefore  not  determined. 

JBut  two  questions  remain  which  require 
consideration  in  this  opinion,  namely:  First. 
Has  a  remonstrant,  after  signing  a  remon- 
strance, and  the  expiration  of  the  time  within 
which  a  remonstrance  may  bo  filed,  the  abso- 
lute right,  without  cause,  to  withdraw  from 
it,  leaving  the  remonstrance,  which  thereto- 
fore had  contained  sufficient  remonstrants  to 
defeat  the  granting  of  the  license,  insufficient, 
on  account  of  the  withdrawal  of  theslgnatures, 
to  accomplish  the  result?  Second.  Does  the 
remonstrance  provided  in  §  9  apply  to  the  par- 
ticular applicant  whose  application  is  then 
pending,  and  against  which  it  is  addressed, 
or  it  is  required  to  bo  general,  against  the 
granting  of  a  license  to  any  applicant  within 
the  district  under  consideration. 

The  first  of  these  we  think  must  be  an- 
swered in  the  negative.  We  have  held  thjit 
the  power  of  the  board  of  commissioners  to 

?;rant  a  particular  license  depends  upon  the 
act  whether,  three  days  before  its  regular 
session,  remonstrance  signed  by  a  majority  of 
the  lesral  voters  of  the  township  or  ward  has 
been  filed  with  the  auditor ;  that,  if  the  board 
finds  this  fact  to  exist,  it  could  proceed  no 
further  in  the  matter,  but  must  dismiss  the 
application.  The  existence  of  this  fact  is 
manifestly  lurisdictional,  and.  underaproper 
and  reasonable  interpretation  of  g  9,  the  right 
of  a  voter  or  voters  to  withdraw,  so  as  to  leave 
a  less  number  than  is  required  by  the  law, 
cannot  be  maintained.  Until  the  beginning 
of  this  three-days  period,  whether  the  remon- 
strance has  been  placed  on  file  or  not,  any  re- 
monstrator  must  be  deemed  to  have  the  abso- 
lute right,  by  some  affirmative  act  of  his  own, 
to  withdraw  his  name  from  such  remonstrance. 
But  if  this  right  is  not  exercised  prior  to  the 
beginning  of  the  first  day  of  this  three-days 
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period,  It  no  longer  exists.  In  Carr  r.  Boone, 
108  Ind.  d41,  a  drainage  petition  was  pend- 
ing, and  the  report  of  (he  commissioners  had 
been  filed  and  confirmed.  Thereafter  one  of 
the  petitioners  moved  to  dismiss  the  proceed- 
ings but  his  motion  was  denied  by  the  lower 
court.  This  oourt,  in  passing  upon  the  ques- 
tion on  page  245,  108  Ind.  ,*8aid :  **  This  mo- 
tion came  too  late.  Rights  had  been  acquired 
and  money  expended  on  the  faith  of  the  order 
made  upon  the  first  report,  and  lustioe  re- 
quires that  a  petitioner  should  not  be  allowed 
to  destroy  rignts  which  his  own  act  had  been 
the  means  of  creating.  The  case  is  not  at  all 
like  that  of  an  ordinary  civil  action,  for,  in 
such  a  proceeding  as  this,  the  public  and 
many  persons  have  a  common  interest,  and  he 
who  sets  on  foot  the  proceedings  cannot  be 

fiermitted  to  end  it  to  the  injurv  of  the  pub- 
ic and  others,  by  dismissing  the  petition.  ** 
The  following  authorities  also  lend  support 
to  our  conclusion  upon  this  point:  State, 
Oreutt,  V.  Beingardt,  46  N.  J.  L.  887;  /20 
Sargent,  18  Nat.  Bankr.  Reg.  144,  Fed.  Cas. 
No.  12,861;  Noonan  v.  Orton,  81  Wis.  265; 
Lonng  v.  Brackett,  8  Pick.  408 ;  Window  v. 
Netolan,  45  111.  145.  In  Re  Sargent,  eupra, 
the  court  said :  **  Where  creditors,  in  good 
faith  Join  in  petition  in  bankruptcy,  they 
cannot  afterwards  withdraw  so  as  to  leave  a 
less  number  and  amount  of  the  creditors  than 
is  reauired  by  law,  and  deprive  the  court  of 
jurisaiction  as  to  the  matter  of  adjudication. " 
In  answer  to  the  second  question,  we  are 
of  the  opinion  that  the  remonstrance  provided 
for  by  g  9  has  application  only  to  some  par- 
ticular applicant,  and  does  not  contemplate 
a  £[eneral  remonstrance,  but  one  directed 
against  each  individual  who  desires  to  se- 
cure a  license.  The  language  of  the  law  is, 
"It  shall  be  unlawful,"  etc.,  '*to  grant  such 
license  to  such  applicant  therefor. "  In  the 
act  of  1888,  which  was  under  consideration 
in  the  case  of  Woods  v.  Pratt,  5  Blackf.  877, 
the  wording  of  the  statute  was  materially 
different.  It  read:  ''No  license  shall  m 
granted  to  any  person  residing  within  any 
town  or  township,  where  a  majority  of  the 
freeholders  in  such  town  or  township  shall  re- 
monstrate against  the  granting  of  the  same." 
The  obvious  meaning  of  that  law  was  that 
in  the  event  of  the  required  remonstrance  a 
license  to  retail  liquors  could  not  be  granted 
to  any  person  who  might  thereafter  apply. 
As  far  as  the  operation  of  the  act  of  1888 
was  concerned,  it  was  not  necessary  that 
there  should  be  any  applicant  against  whom 
the  remonstrance  might  at  the  time  be  di- 
rected. It  was  against  the  evil  of  the  traflSc 
in  liquors,  and  not  especially  against  any 
particular  applicant.  This  is  the  construc- 
tion placed  upon  it  by  the  court  in  Woods  v. 
Pratt,  supra.  It  follows,  therefore,  that  this 
decision  is  not  controlling  upon  Uie  question 
here  involved. 

Other  minor  questions,  relative  to  practice, 
etc.,  involved  in  some  of  the  causes  consol- 
idated with  this  appeal,  will  be  decided  sep- 
arately in  said  causes.  As  heretofore  said, 
the  purpose  of  this  opinion  is  to  determine 
the  validity  of  the  law,  and  to  give  an  in- 
terpretation to  the  principal  features  of  §  9. 
It  follows,  from  the  holding  of  the  major- 
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ity  of  the  court,  that  the  judgment  in  this  af»- 
peal  of  State  v.  Oerhardt  must  be  retersed,  and 
it  is  so  ordered. 

Hackney  and  Jordan*  JJ.,  dissent  In 
part. 

Jordan,  J.,  dissenting: 

I  am  constrained  to  dissent  from  that  part 
of  the  conclusion  of  the  malority  of  the  court 
whereby  the  constitutional  validity  of  that 
portion  of  §  2  embraced  within  the  last  pro- 
viso is  affirmed.  To  hold  that  the  theory  of 
this  proviso  has  such  an  application  to  the 
fitness  of  an  applicant  that  the  fact  that  the 
latter  desires  a  license  to  retail  liquors  in  a 
room  wherein  he  intends  to  conduct  other 
business  may  be  considered  bv  the  board,  in 
deciding  upon  his  right  to  be  intrusted  under 
the  act  of  1875  with  such  license,  cannot  be 
maintained,  except  by  a  strained  and  unrea- 
sonable interpretation  of  the  statute.  The 
1st  section  of  the  law  had  already  specified 
certain  facts  to  be  considered  by  the  county 
commissioners  in  the  determination  of  the 
applicant's  rieht,  under  the  law,  to  receive 
a  license,  and  It  cannot  be  presumed  that  the 
legislature  impliedly  intended  to  ingraft 
this  proviso  upon  other  provisions  of  the  law 
applying  to  the  fitnes9  of  one  seeking  to  ob- 
tain a  license  to  sell  intoxicating  Tiqaora. 
The  unreasonableness  of  such  an  interpreta- 
tion is  apparent.  The  1st  clause  of  the  sec- 
tion in  question  requires  that  all  persona 
holding  a  license  under  the  law  of  the  state 
of  Indiana  authorizing  the  sale  of  spirituous, 
etc.,  liquors  in  less  quantities  than  a  quart 
at  a  time,  shall  provide  for  the  sale  of  such 
liquors  in  a  room  separate  from  any  other 
business  of  any  kind,  etc.  The  section  closes 
with  a  proviso  as  follows:  **And  provided 
further,  that  if  such  applicant  for  license 
desires  to  carrv  on  any  other  or  different  bus- 
iness, he  shall  state  the  same  in  his  applica- 
tion for  license  and  the  same  may  be  granted 
or  refused  by  the  board  of  commissioners 
hearinff  such  application  and  such  permission 
shall  oe  stated  in  the  license  if  granted." 
For  a  failure  to  comply  with  the  require- 
ments of  this  section,  the  person  so  offending 
is  made  subject  to  the  penalty  of  §  4.  U 
will  be  observed  that  the  first  clause  of  this 
section  denies  to  all  persons  holding  a  li- 
cense to  retail  intoxicating  liquors  under  th« 
law  of  this  state  the  right  to  sell  the  same 
in  a  room  wherein  other  business  is  con- 
ducted, while  by  the  latter  part,  which  is 
the  proviso,  the  question  of  either  permitting 
or  denying  the  right  or  privilege  is  submittea 
to  the  board  of  commissioners,  without  any 
fixed  or  prescribed  limitations,  terms,  con- 
ditions, or  standard  of  any  kind  by  which 
the  qualifications  or  fitness  of  the  applicant 
to  carry  on  other  or  different  business  in  the 
same  room  where  the  liquors  are  to  be  sold 
may  be  measured.  This  provision,  I  think, 
clearly  attempts  to  invest  these  inferior  ofll- 
cials  with  an  arbitrary,  undefined,  and  un- 
limited power  to  determine  who  may  and  who 
may  not  be  entitled  to  the  privilege  of  con- 
ducting some  other  lawful  business  in  the 
same  room  wherein  intoxicating  liquors  are, 
under  the  law,  permitted  to  be  retailed.    It 
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18  left  by  this  provision  of  the  statute  as  a 
mere  matter  of  choice  to  be  exercised  upon 
the  part  of  the  board  of  commissioners,  as 
between  two  applicants  for  this  permit,  be- 
longing to  the  same  class,  and  on  equal  terms 
in  all  respects  with  each  other,  as  to  the 
fitness,  conditions,  etc.,  to  decide  as  to  which 
•one  the  privilege  shall  be  granted,  and  as  to 
which  one  it  shall  be  refused.    Invested  with 
this  unfettered  power,  no  measure  of  a  legal 
right  to  the   privilege  could   be  attained. 
Each  applicant  would  therefore  depend  for 
success  upon  some  discretionary  standard  that 
might  be  erected  by  the   particular  board 
hearing  the  application.      Under  this  unde- 
"flned  power,  one  man  in  a  city  or  town,  by 
means  of  influence,  evil  or  otherwise,  might 
possibly  secure  from   the  commissioners  a 
^rant  to  conduct  a  restaurant,  or  the  business 
i>f  selling  groceries,  in  the  same  room  where 
intoxicating  liquors  were  sold  in  less  (quanti- 
ties than  a  quart,  while  all  other  applicants, 
on  equal  terms,  and  similarly  situated,  might 
l>e  denied   the  privilege.      With  the  same 
logic,  force,  and  reason,  it  might  be  insisted 
that  under  the  Constitution  the  general  as- 
-sembly  has  the  power  to  authorize  boards  of 
<*ommi8si oners,  upon  granting  a  license  to  re- 
Tail  intoxicating  liquors,  to  arbitrarily  pre- 
j»cribe  the  fee  to  be  paid  for  the  privilege, 
and  likewise  the  conditions  of  the  bond  which 
the  licensee  should  execute,  and  the  character 
or  situation  of  the  room  wherein  the  liquors 
-Tire  to  be  sold.     Certainly,  no  one,  in  reason, 
<:oii1d  affirm  the  validity  of  such  a  law.    The 
mere  statement  of  such  a  proposition  exposes 
the  absurdity  thereof.     A  statute  is  a  rule 
-of  action  prescribed  or  declared  by  the  leg- 
islature, and  the  manner  in  which  it  shall 
lie  applied  to  control  the  conduct  of  the  citi- 
zens must  be  fixed  by  the  legislative  body 
with  reasonable  certainty.     Judge  Cooley, 
in  his  work  on  Constitutional  Limitations, 
^th  ed.   says:     ** Those  who  make  the  laws 
'are  to  govern  by  promulgated,  established 
laws,  not  to  be   varied  in  particular  cases, 
but  to  have  one  rule  for  rich  and  poor,  —for 
the  favorite  at  court,   and   countrvman  at 
plow.'     This  is  a  maxim  in  constitutional 
law,  and  by  it  we  may  test  the  authority  and 
|}inding  force  of  legislative  enactments." 

After  prohibiting  a  licensed  retailer  of 
liquors  from  selling  the  same  in  a  room  in 
•connection  with  other  business,  the  section 
proceeds  upon  the  theory  that  it  may  be  proper 
for  him  to  do  so;  and  the  question  of  per- 
mitting hira  to  exercise  this  right  is  then 
-flubmitted  to  the  board  for  its  determination, 
with  no  legally  defined  or  fixed  terms,  con- 
editions,  or  circumstances  for  its  guidance  in 
its  decision  as  to  the  propriety  of  granting 
or  refusing  the  desired  privilege.  The  li- 
•cense  law  of  1875  fixed  a  standard  of  moral 
•qualifications,  fitness,  and  freedom  from  ha- 
bitual intoxication,  as  a  test  of  the  legal  right 
•of  one  to  be  granted  a  license  to  engage  in 
the  sale  of  liquors.  This  court,  in  the  ap- 
peal of  Orummon  ▼.  Bolmes,  76  Ind.  585, 
held  that,  where  a  remonstrance  under  that 
^act  was  interposed  against  the  granting  of  a 
license,  the  immorality  or  other  unfitness  im- 
puted therein  to  the  particular  applicant 
ought  to  be  set  forth  with  such  a  degree  of 
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certainty  as  would  advise  him  of  the  natum 
of  the  charge,  so  that  he  might  be  prepared 
to  meet  it.     The  principle  here  at  issue  has 
been  considered  by  this  court  upon  four  other 
occasions,  and  each  time  the 'question  hat 
been  decided  adversely  to  the  contentions  of 
counsel  for  the  state.     In  Beiaoniet  v.  Indian' 
apotist  71  Ind.  189,  the  city  sought  to  require 
that  hospitals  within  its  limits  should  be  con* 
ducted  only  upon  a  permit  to  be  secured  upon 
notice  and  application  to  the  council  and 
board  of  aldermen.    The  ordinance  was  held 
invalid.     Worden,   J.,   on  page  108,   said: 
''It  is  apparent  that,  under  the  ordinance,  if 
valid,  the  common  council  and  board  of  al- 
dermen have  the  power  to  grant  or  refuse  the 
license,  in  any  given  case,  at  their  mere  pleas- 
ure ;  and  that  no  one  can  conduct  or  maintain 
a  hospital  within  the  city,  however  barmlesa 
or  beneficial  it  might  be,  except  by  the  con- 
sent of  the  common  council  and  board  of  al- 
dermen.    It  is  not  necessary  to  suppose  that 
the  common  council  and  the  board  of  alder- 
men would  abuse  the  power  thus  assumed  by 
them,  to  grant  or  refuse  the  license  as  they 
might  think  proper,  or  that  they  would  ex- 
ercise it  otherwise  than  as  they  might  think 
for  the  public  good.     It  is   sufficient  to  say 
that,  if  the  ordinance  is  valid  the  common 
council  and  board  of  aldermen  have  it  in  their 
power  to  grant  one  person  a  license,  and  re- 
fuse another,  under  the  same  circumstances. 
No  law  could  be  valid,  which  by  its  terma 
would  authorize  the  passage  of  such  an  or- 
dinance.    The  sad   section  of  the  Bill   of 
Ri&rhts  provides  that  *the  general  assembly 
shall  not  grant  to  any  citizen,  or  class  of 
citizens,    privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens. '    What  the  legislature  cannot 
do  directly  in  this  respect,  it  cannot  author- 
ize a  municipal  corporation  to  do."    In  the 
case  of  Bills  v.  Qashen,  117  Ind.  221,  8  L.  R. 
A.  201,  an  ordinance  requiring  a  liceMe  to 
conduct  the  business  of  roller-skating,  upon 
the  payment  of  such  a  fee  as  the  mayor  or 
common  council  should  determine   in  each  * 
particular  case,  was  held  valid.    The  court 
quoted  with  approval,  from  Horr  &  Bemis  on 
Municipal  Ordinances,  this  language :    **The 
ordinance  itself  should  specify  every  condi- 
tion of  the  license,  and  the  officer  should  be 
merely  intrusted  with  the  duty  of  issuing  the 
license.''    lu  the  ctiBeot  Richmond r.  Dudley, 
129  Ind.  112,  18  L.  R.  A.  587,  an  ordinance 
placing  restrictions  upon  the  keeping  of  ex- 

f^losive  oils  was  held  void  for  the  reason  that 
t  permitted  the  exercise  of  arbitrary  discrim- 
ination by  the  municipal  officers.  Thia 
court,  after  reviewing  the  decisions  of  several 
states,  and  the  case  of  Yiek  Wo  ▼.  Hapkint, 
118  U.  8.  856.  80  L.  ed.  220,  said,  ''It  seems 
from  the  foregoing  authorities  to  be  well  es- 
tablished that  municipal  ordinances  placing 
restrictions  upon  lawful  conduct,  or  the  law- 
ful use  of  property,  must,  in  order  to  be 
valid,  specify  the  rules  and  conditions  to  be 
observed  in  such  conduct  or  business,  and 
must  admit  of  the  exercise  of  the  privilege 
of  all  citizens  alike  who  will  comply  with 
such  rules  and  conditions,  and  must  not  ad- 
mit of  the  exercise,  or  of  an  opportunity  for 
the  exercise,  of  any  arbitrary  discrimination 
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by  the  municipal  authorities  between  citi- 
zens who  will  BO  comply.  ^    In  Plymouth  ▼. 
SefitUtheis,  135  Ind.   839,   the  principle  as- 
serted in  the  cases  last  cited  was  aeain  con- 
sidered, and  sustained.     Cases  which  support 
the  principle  contended  for  by  counsel  for  ap- 
pellee are  numerous.     In   lick  Wo  y.  Hop- 
kins, ntpra,  an  ordinance  of  the  city  of  Ban 
Francisco'prohibiting  the  conducting  of  laun- 
dries without  a  permit  from  the  city's  board 
of  supervisors,   except  In    buildings   con- 
structed of  stone,  was  held  to  be  void.     Jus- 
tice Matthews,  in  the  course  of  the  opinion, 
said :    **  It  does  not  prescribe  a  rule  and  con- 
ditions for  the  regulation  of  the  use  of  prop- 
erty for  laundry  purposes,  to  which  all  sim- 
ilarly situated    may   conform.     It  allows, 
without  restriction,  the  use  for  such  purposes 
of  buildings  of  brick  or  stone ;  but,  as  to 
wooden  buudings,  constituting  nearly  all  of 
those  in  previous  use,  it  divides  the  owners 
or  occupiers  into  two  classes,  not  having  re- 
spect to  their  personal  character  and  qualifi- 
cations for  the  business,  nor  the  situation  and 
nature  and  adaptation  of  the  buildings  them- 
selves, but  merely  by  an  arbitrary  line,  on 
one  side  of  which  are  those  who  are  permitted 
to  pursue  their  industry  by  the  mere  will  and 
consent  of  the  supervisors,  and  on  the  other 
those  from  whom  that  consent  is  withheld  at 
their  mere  will   and   pleasure.     And  both 
classes  are  alike  only  in  this :  that  they  are 
tenants  at  will,  under  the  supervisors,  of  their 
means  of  living.**    In  the  case  of  Robison  v. 
Miner,  68  Mich.  549,  certain  provisions  of  a 
statute  authorizing  local  boards  to  reject  the 
bond  of  a  liquor  dealer  if  the  latter  was  known 
to  them  to  be  a  person  whose  character  or  hab- 
its would  render  him  unfit  to  conduct  the 
business,  and  allowing  a  county  treasurer  to 
require  a  new  bond  upon  any  contingency 
that  he  should  determine  required  it,  were 
held  to  be  unconstitutional.     Campbell,  J., 
in  considering  the  question,  stated  the  prin- 
ciple as  follows:    **If  the  law  itself  singled 
out  any  class  or  classes  of  persons  as  improper 
*  to  be  allowed  to  carry  on  this  business,  then 
the  only  inquiry  would  be  as  to  tbe  fact  of 
anyone   belonging  to  the  forbidden  classes. 
But  in  such  a  case,  without  an  admission  of 
it,  the  applicant  would  certainly  have  the 
right  to  some  hearing  on  the  facts,  and  to  be 
assured  a  hearing  which  could  be  examined 
by  some  court  in  case  of  capricious  abuse. 
Ijie   subject   was    somewhat    discussed    in 
DuUamY.  WilUon.  53  Mich.  392,  51  Am.  Rep. 
128,  where  many  cases  were  referred  to,  show- 
ing the  right  of  accused  parties  to  know  what 
thev  are  accused  of,  and  to  have  a  hearing 
which  will  give  them  means  of  fairly  meet- 
ing the  charges.     Without  this  there  can  be 
neither  fairness  nor  uniformity  in  the  opera- 
tion of  the  law.     If  no  standard  Is  laid  down, 
there  may  be  as  many  scales  of  fitness  and  un- 
fitness as  there  are  boards.     We  have  already 
had  occasion,  under  the  old  law,  to  discover 
that  boards  desirous  of  preventing  liquor- 
selling  are  ingenious  in  finding  fault  with 
bondsmen.     There  are  very  many  excellent 
people  who  regard  every  seller  of  liquor  as 
a  bad  man,  unfit  for  social   privileges,  and 
others  who  hold  peculiar  views  on  other  top- 
ics which  would  render  tbem  harsh  censors. 
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If  the  statute  had  fixed  the  rule,  there  would 
be  means  of  protecting  parties  against  caprice- 
and  condemnation  unheard.    Sut   when  th& 
same  persons  are  to  be  judges  of  the  proper 
causes  of  rejection,  as  well  as  of  tbe  fitness- 
of  persons  under  such  causes,  the  law  sub- 
jects everyone  to  the  mere  will  of  his  neigh- 
bors, and  gives  him  no  rights  whatever.     r<<>> 
man's  rights  can  be  submitted,  under  a  con- 
stitutional government,  to  tbe  discretion  of 
anybody."     Frazee^t    Com,    63    Mich.     396. 
Sherwood,  Ch.  J.,  in  a  separate  opinion,  con- 
curring with  Judge  Campbell  upon  this  point, 
said :    **I  agree  with  my  Brother  Campbell, 
this  cannot  lawfully  be  done,  under  our  form 
of  government.     It  is  within  the  province  of 
the  legislature  to  allow  any  person  to  engage 
in  the  business  of  making  and  selling  intoxi- 
cating liquor.     It  is  also  within  its  power  to- 
limit  the  business  to  certain  persons  or  class- 
es, or  to  attach  to  its  exercise  conditions  and 
such  restrictions  as  it  may  deem  proper  for 
the  best  interests  of  the  state  and  the  people, 
not  inconsistent  with  the  spirit  of  tbe  provi- 
sions of  the  Constitution.' But  when  condi- 
tions onlv  are  imposed,  and  all  persons  are- 
permitted  to  engage  in  the  business  upon  per- 
forming such  conditions,  tbe  business remaina- 
a  lawful  one,  while  it  may  be  carried  on,  and 
such  cond i ti  ons  must  be  reasonabl  e.     The  1  eg • 
islature  alone  has  the  power  to  impose  them, 
and  when  they  relate  to  qualifications  of  th& 
person  who  is  to  carry  it  on,  involving  his 
character  and  habits,  requiring  those  of  fitness 
for  ihe  business,  the  lawmaking  potter  should 
be  specific  in  its  requirements,  and  ktate  partic- 
ularly the  elements  entering  into  the  necessary- 
qualifications.    This  should  be  done,  that  per- 
sons desiring  to  engage  in  the  business  may 
know  whether  they  possess  such  qual  ifications 
or  not,  and,  if  they  are  denied  to  them,  that 
they  may  have  the  opportunity  of  showing 
that  they  do  possess  them.     T?ie  right  to  carry- 
on  a  lawful  business  cannot  be  made  to  depend' 
upon  tfie  arbitrary  vjill  or  caprice  of  any  man 
or  local  boards  as  is  done  under  this  law.     Some 
standard  of  qualification  must  be  fixed  by  the  law 
itself,  and  then  whether  the  person  who  desirea 
to  engage  in  the  business  possesses  the  quali- 
fications, measured  by  such  standard,  may  be 
submitted  to  and  determined  by   such  local 
board  as  the  legislature  may  designate. "    Th& 
italics  are  my  own.     In  the  appeal  of  l^te 
V.  r«nan«,110N.  C.  609,  15  L.  R.  A.  423,  th« 
authorities  are  collected  and  reviewed  b'-  *'»« 
court;  and  it  was  there  held  that  the  ord  - 
nance  in  question,  forbidding  anv  perbou  ^o 
proceed  with  the  erection  of  a  building  until 
a  permit  was  issued  to  the  owner,  ought  to 
have  specified  the  conditions  of  the  permit. 
Avery,  J.,  there  said:    "It  is  equally  clear 
that  if  an  ordinance  is  passed  by  a  munici- 
pal corporation,  which,  upon  its  face,   re- 
stricts the  right  of  dominion  which  the  in- 
dividual might  otherwise  exercise  without 
question,  not  according  to  any   general   or 
uniform  rule,  but  so  as  to  make  the  absolute 
enjoyment  of  his  own  depend  upon  the  arbi- 
trary will  of  the  governing  authorities  of  the 
town  or  city,  it  is  unconstitutional  and  void, 
because  it  fails  to  furnish  a  uniform  rule  of 
action,  and  leaves  the  right  of  property  sub- 
ject to  the  despotic  will  of  aldermen,  who* 
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may  exercise  It  so  aa  to  ffive  exclusive  profits 
or  priyi leges  to  panicuTar  persons."  Deci- 
sions upon  tbis  bubjecl  are  many,  but  I  do 
not  deem  it  necessary  to  comment  upon  them, 
or  extend  tkis  opinion  further  by  quotations 
therefrom.  In  addition  to  those,  however, 
that  I  have  cited,  see  the  following :  O'Neil 
V.  American  F.  In;  Co.  166  Pa.  73,  26  L. 
R.  A.  715 ;  Newton  ▼.  Belger^  148  Mass.  698 ; 
May  ▼.  People,  1  Colo.  A  pp.  157;  Baltimore 
▼.  Radecke,  49  Md.  217,  U  Am.  Kep.  *4589; 
Anderson  v.  Wellington,  40  Kan.  178,  2  L.  R. 
A.  110;  i^  Frasee,  63  Mich.  896;  Tugman 
T.  Chicago,  78  111.  405;  Braeeville  v.  Dofterty, 
80  111.  App.  645;  Barthet  v.  New  Orleans, 
24  Fed.  Kep.  564 ;  Lake  View  v.  Zefe.  44  111. 
81 ;  State  v.  Mahner,  48  La.  Ann.  496 ;  Eaet 
St.  Louie  V.  Wehrung,  50  111.  28 ;  Kimmundy 
▼.  Maltan,  72  111.  462;  Horn  v.  People,  26 
Mich.  221 ;  Waiter.  Local Bd.  ofBealth,  L.  R. 
3  Q.  B.  5 ;  State  v.  Bering,  84  Wis.  585,  19 
L.  R.  A.  858;  Chicago  v.  TrotUr,  136  111. 
430. 

Under  a  constitutional  government  like 
ours,  the  conduct  of  its  citizens  cannot  be 
subjected  to  the  arbitrary  will  of  any  indi- 
vidual ;  and  anything  that  may  tend  to  des- 
potism, even  in  a  mild  form,  is  contrarv  to 
the  genius  of  a  frre  government.  By  § 
28  of  the  Bill  of  Righu,  it  is  seen  that  the 
general  assembly  is  forbidden  to  grant  to  any 
citizen,  or  class  of  citizens*  privileges,  etc., 
which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens.  In  Cate  v.  State,  8 
Sneed,  120,  it  was  said  of  the  term  **  privi- 
lege," that  it  means  something  which  can- 
Dot  be  enjoyed  without  legal  authority ;  gen- 
erally, a  license.  In  French  v.  Baker,  4 
Sneed,  198,  the  definition  given  is  this :  Any 
occupation  which  was  not  open  to  every  citi 
zeo,  and  could  only  be  exercised  by  a  license 
from  state  authority.  The  right 'of  selling 
groceries,  or  conducting  other  lawful  busi- 
oesa,  in  connection  with  the  sale  of  intoxi- 
cating liquors,  is  manifestly  a  privilege 
which  cannot  be  granted,  under  like  condi- 
tions, to  some  citizens,  and  refused  to  others. 
Whether  the  legislature  can  prescribe  or  im- 
pose conditions  upon- the  sale  of  intoxicating 
liouors  is  not  the  question  involved,  but  the 
point  at  issue  is  whether  the  lawmaking 
power  can  confer  upon  county  commissioners 
authority  to  grant  the  privilege  of  conduct- 
ing some  other  business  in  conjunction  with 
that  of  selling  liquors  to  some  of  the  state's 
citizens,  and  refuse  it  to  others,  where  there 
is  no  difference  in  condition,  situation,  or 
qualification.  That  which  the  legislature 
cannot  do  directly,  it  cannot  authorize  to  be 
done  indirectlv,  through  the  agency  of  some 
local  board.  I  think  ft  is  clear  that  the  pro 
vision  embraced  in  the  proviso  of  §  2  is  at 
least  antagonistic  to  the  section  of  the  Consti- 
tuiion  above  mentioned,  and  therefore  void. 

But  it  is  insisted  by  counsel  for  the  state 
that  this  part  of  tlie  section  may  be  adjudged 
void,  and  still  full  force  and  effect  may  be 
given  to  that  portion  of  it  which  requires 
that  the  sale  of  tlie  liquors  shall  be  carried 
on  In  a  room  separate  from  any  other  busi- 
Ukss.  I  cannot  concur  with  counsel  in  this 
view  of  tlie  qnefition.  In  Griffin  v.  State, 
Grijala,  119  Ind.   520,  it  was  said  by  this 
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court:     *It  is  undoubtedly  the  law  that, 
when  several  provisions  of  an  act  are  inde- 
pendent, some  may  stand,  although  othera 
may  fall,  but  this  occurs  only  when  the  pro- 
visions are  clearly  independent.    As  said  by 
Shaw,  Ch.  J.,  in  Warren  ▼.  Chariestomn,  2: 
Gray,  84,  the  rule  that  some  portions  of  a 
statute  may  stand,  while  others  fall,   'must 
be  taken  with  this  limitation,  that  the  parts, 
so  held,  respectively  constitutional  and  un- 
constitutional, must  be  wholly  independent 
of  each  other. '  "     In  the  appeal  of  State, 
Law,  V.   Blend,  121  Ind.   514,  the  rule  waa 
there  asserted  as  follows :    ''It  is  quite  well 
settled  that  where  a  part  of  a  statute  is  un- 
constitutional, if  such  part  is  so  connected 
with  the  other  parts  as  that  they  mutually 
depend  upon  each  other,  as  conditions,  con- 
siderations, or  compensations  for  each  other,, 
so  as  to  warrant  the  belief  that  the  legisla- 
ture intended  them  as  a  whole,  and  if  they 
could  not  be  carried  into  effect  the  legisla- 
ture would  not  have  passed  the  residue  in- 
dependently of  that  which  is  void,  then  the- 
whole  act  must  fall.     Cooley,  Const.  Lim. 
5th  ed.  218 ;  Meelimeier  v.  State,  11  Ind.  482  ; 
State,  Holt,  v.  Denny,  118  Ind.  449,  4  L.  R. 
A.    65;    OHffln  v.    State,  OHMtiiM,  119  Ind. 
520.     On  the  other  hand,  it  is  equally  well 
settled  that,  when  a  part  of  a  statute  is  un- 
constitutional, if  by  striking  from  the  act 
all  that  part  which  is  void  that  which  is  left 
is  complete  in  itself,  sensible,   capable  of 
being  executed,  and  wholly  independent  of 
that  which  is  rejected,  the  courts  will  reject 
that  which  is  unconstitutional,  and  enforce 
the  remainder.     Cooley,  Const.  Lim.  5th  ed. 
p.  178 ;  Clark  v.  EllU,  2  Blackf .  8 ;  Mai^e  v. 
State,  4  Ind.  842 ;  StaU  v.  Newton,  59  Ind.  173  ; 
Ingerman  v.   NobUeville  Twp.  90  Ind.  893.*^ 
In  MeeJimeier  v.    State,  11  Ind.  482,  the  rule, 
and  the  reason  by  which  it  is  upheld,  were 
well  stated  by  this  court,  per  Worden,  J. 
It  was  there  said :    "But  it  would  seem  that 
the  provisions  of  the  statute  held  to  be  con- 
stitutional should  be  substantially  the  same, 
when   considered  by  themselves,    as   when 
taken  in  connection  with  other  parta  of  the- 
statute  held  to  be  unconstitutional,  or,  in 
other  words,  where  that   part  of  a  statute^ 
which  is  unconstitutional  so  limits  and  quali^ 
fies  the  remaininir  portion  that  the  latter, 
when  stripped  of  such  unconstitutional  pro- 
visions, is  essentially  different,  in  its  effect 
and  operation,  from  what  it  would  be,  were- 
the  whole  law  valid,  it  would  seem  that  the 
whole  law  should  fall.     The  remaining  por- 
tion of  the  statute,  when  thus  stripped  of  iia 
limitations  and  qualifications,  cannot  have 
the  force  of  law,  because  it  is  not  an  expres- 
sion of  the  legislative  will.    The  legislature 
pass  an  entire  statute,  on  the  supposition,  of 
course,  that  it  is  all  valid,  and  to  take  ef- 
fect.     The  courts  find  some  of  its  essential 
elements  in  conflict  with  the  Constitution, 
strip  it  of  those  elements,  and  leave  the  re- 
maining portion  mutilated  and  transformed 
into  a  different  thing  from  what  it  was  when 
it  left  the  hands  of  the  legislature.     The  stat- 
ute thus  emasculated  is  not  the  creature  of 
the  legislature,  and  it  would  be  an  act  of 
leeisl&tion  on  the  part  of  the  courts  to  put 
it  in  force.    The  courts  have  no  right  thua 
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to  nsurp  tbe  province  of  the  legislature. 
The  statute  in  question  prohibits  tbe  retail 
«of  spirituous  liquors  (save  for  tbe  purposes 
therein  named),  except  upon  two  conditions : 
First,  the  consent  of  the  majority  of  the  vot- 
•en  of  the  township  who  mav  cast  their  votes 
•on  that  subject;  and,  second) j,  giving  bond 
4in4  procuring  a  license.  Tbe  condition  re- 
specting the  vote  so  enters  into,  qualifies, 
and  forms  a  part  of  tbe  prohibition  as  to  leave 
that  an  essentially  different  enactment,  when 
stripped  of  such  condition.  The  first  condi- 
tion qualifies  the  prohibitory  feature  as  much 
as  the  second,  and  the  law  could  as  well  be 
-enforced  with  the  second  condition  striclcen 
•out,  as  the  first.  In  such  case  the  law  would 
be  purely  prohibitory  and  void,  as  has  been 
held  in  reference  to  the  statute  of  1855.  Sup- 
pose the  condition  in  reference  to  giving  bond 
4ind  procuring  license  were  void  by  the 
CJonstitution.  In  such  case  it  will  hardly 
be  contended  that  it  might  be  stricken  out, 
4ind  yet  that  the  balance  would  be  substan- 
tial I  v  the  same  law  as  when  taken  in  con- 
nection with  the  part  providing  for  bond  and 
license.  There  is  conceived  to  be  no  differ- 
<ence  in  principle  between  striking  out  the 
first  and  the  second  condition.  They  both, 
to  a  greater  or  less  extent,  enter  into,  and  form 
•m  part  of,  an  entire  provision.  They  are  so 
blended  with  the  entire  enactment  that  nei- 
ther can  be  separated  therefrom  without  de- 
stroying the  harmony  of  the  whole,  and  leav- 
ing the  remaining  portion  to  have  an  effect 
different  from  that  shown  by  the  whole  law 
to  have  been  the  intent  of  the  legislature. 
Upon  this  view  of  the  statute,  the  case  of 
Wcuhington  v.  State,  18  Ark.  752,  seems  to  be 
in  point.  The  defendant  was  indicted  for 
keeping  a  tenpin  alley  without  paying  a 
1  icense  either  into  the  state  or  county  treasury. 
The  court  says,:  'For  the  reasons  here  set 
forth,  we  are  bound  to  decide  that  so  much 
•of  tbe  act  of  tbe  8th  of  January,  1845,  as  pro- 
hibits any  person  setting  up  a  billiard  table 
•or  tenpin  alley  without  paying  a  sum  of 
monev  into  the  state  treasurv,  as  a  license 
therefor,  is  repugnant  to  tbe  Constitution  and 
void ;  because  there  is  no  power  to  do  that  in- 
•directly  which  cannot  be  done  directly ;  and 
the  license  is  none  the  less  a  tax  for  the  priv- 
ilege of  setting  up  such  table  or  alley,  be- 
•cause  collected  or  enforced  by  means  of  a 
<^iminal  prosecution.  The  indictment  in  this 
<case  also  contains  a  count  for  setting  up  and 
keeping  a  tenpin  alley  without  first  paying 
the  sum  of  $35  into  the  treasury  of  Jefferson 
•county.  Although  our  opinion  is  that  tbe 
general  assembly  may  constitutionally  im- 
pose, or  authorize  the  county  courts  to  impose 
such  tax  by  conferring  on  them  the  power  to 
j^rant  licenses  as  a  means  of  raising  revenue 
for  county  purposes,  and  although  the  pay- 
ment of  tbe  sum  specified  would  seem  to  be 
sn  implied  license  to  exhibit  the  table  or  al- 
loy, yet  the  whole  scope  and  provisions  of 
the  act  are  so  intimately  blended  that  we  do 
not  feel  warranted  by  any  rule  of  judicial 
interpretation  to  separate  those  provisions  in 
order  to  give  to  a  part  of  the  act  an  effect  we 
cannot  presume  was  intended.  The  whole 
•enactment  must  therefore  stand  or  fal  1  togeth- 
er."   In  Cooley,  Const.    Lim.  6th  ed.  in  a 
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footnote  on  page  212,  the  rule  is  stated  with 
much  force  as  follows :  **  It  must  be  obvious, 
in  any  case  where  part  of  an  act  is  set  aside 
as  unconstitutional,  that  it  is  unsafe  to  in- 
dulge in  tbe  same  extreme  presumptions  in 
support  of  the  remainder  that  are  allowable 
in  support  of  a  complete  act  when  some  cause 
of  invalidity  is  suggested  to  tbe  whole  of  it. 
In  tbe  latter  case,  we  know  the  legislature 
designed  the  whole  act  to  have  effect,  and  we 
should  sustain  it  if  possible;  in  the  former, 
we  do  not  know  that  the  legislature  would 
have  been  willing  that  a  part  of  the  act  should 
be  sustained  if  the  remainder  were  held  void, 
and  there  is  generally  a  presumption  more 
or  less  strong  to  the  contrary.  While,  there- 
fore, in  the  one  case  tbe  act  should  be  sus- 
tained unless  the  invalidity  is  clear,  in  the 
other  the  whole  should  fall  unless  it  is  mani- 
fest the  portion  not  opposed  to  the  Constitu- 
tion can  stand  by  itseli,  and  that  in  the  leg- 
islative intent  It  was  not  to  be  controlled  or 
modified  in  its  construction  and  effect  by  the 
part  which  was  void. "  In  the  case  of  Pollock 
V.  Farmers*  Loan  <fc  T.  Go.  158  U.  8.  601, 
89  L.  ed.  1108  (the  Income  Tax  Oaee),  on  this 
point  the  court  said :  **  And  in  the  case  be- 
fore us  there  is  no  question  as  to  the  validity 
of  this  act,  except  ^  27  to  87,  inclusive, 
which  relate  to  tbe  subject  which  has  been 
under  discussion ;  and  as  to  them  we  think 
the  rule  laid  down  by  Chief  Justice  Shaw  in 
Warren  v.  Charlestown,  2  Gray,  84,  is  appli- 
cable ;  that  if  the  different  parts  'are  so  mu- 
tually connected  with  and  dependent  on  each 
other,  as  conditions,  considerations,  or  com- 

fiensations  for  each  other,  as  to  warrant  a  be- 
ief  that  the  legislature  intended  them  as  a 
whole,  and  that  if  all  could  not  be  carried 
into  effect  the  legislature  would  not  pass  the 
residue  independently,  and  some  parts  are 
unconstitutional,  all  the  provisions  which 
are  thus  dependent,  conditional,  or  connected 
must  fall  with  them.*  Or,  as  the  point  is 
put  by  Mr.  Justice  Matthews  in  P&indexter  v. 
Oreenhow,  114  U.  8.  270,  804,  29  L.  ed.  185, 
197 :  'It  is  undoubtedly  true  that  there  may 
be  cases  where  one  part  of  a  statute  may  be 
enforced,  as  constitutional,  and  another  be 
declared  inoperative  and  void,  because  uncon- 
stitutional ;  but  these  are  cases  where  the 
parts  are  so  distinctly  separable  that  each  can 
stand  alone,  and  where  the  court  is  able  to 
see  and  to  declare  that  the  intention  of  the 
legislature  was  that  the  part  pronounced  valid 
should  be  enforceable,  even  though  the  other 
part  should  fail.  To  hold  otherwise  would 
be  to  substitute  for  the  law  intended  by  the 
legislature  one  they  may  never  have  been 
willing,  by  itself,  to  enact.*  And  again,  as 
stated  by  the  same  eminent  judge  in  apraigue 
V.  Thompson,  118  U.  8.  90,  80  L.  ed.  115. 
where  it  was  urged  that  certain  illegal  excep- 
tions in  a  section  of  a  statute  might  be  disre- 
garded, but  that  the  rest  could  stand  :  'The 
insuperable  difficulty  with  the  application  of 
that  principle  of  construction  to  the  present 
instance  is,  that  by  rejecting  the  exceptions 
intended  by  the  legislature  of  Georgia  the 
statute  is  made  to  enact  what,  confessedly, 
the  legislature  never  meant.  It  confers  upon 
the  statute  a  positive  operation  beyond  tbe 
legislative  intent,  and  beyond  what  anyone 
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<*aD  say  it  would  have  enacted,  in  view  of 
the  illegality  of  the  exceptions."' 

The  question  is,  Can  the  inyalid  part  of  this 
section  be  eliminated,  and  the  remainder  of  it 
be  enforced  ?  Or,  in  other  words,  are  the  void 
provisions  embraced  in  the  proviso,  and  that 
part  of  the  section  which  forbids  the  sale  of 
liquors  in  a  room  wherein  other  business  is 
conducted,  so  distinctly  separated  and  inde- 
pendent of  each  other  that  the  latter  can  stand 
alone,  and  thereby  express  the  true  intent  of 
the  legislature?  I  think  that  this  question 
must  be  answered  in  the  negative.  A  pro- 
viso in  a  statute  is  said  to  be  something  in- 
grafted upon  a  preceding  enactment,  intended 
as  an  exception  to  it,  or  in  some  manner  to 
modify  it,  and  the  general  intent  of  the  pre- 
ceding provision  will  lie  controlled  by  the 
particular  intent  subsequently  expressed.  Its 
nature  and  appropriate  office  being  to  restrain 
or  qualify  some  antecedent  matter,  it  should 
therefore  be  confined  to  what  precedes  it,  un- 
less it  clearly  appears  to  have  been  intended 
to  apply  to  some  other  matter,  and  it  is  to  be 
construed  with  the  preceding  parts  of  the 
clause  to  which  it  is  attached.  This  is  said 
not  to  be  an  arbitrary  rule,  to  be  enforced  at 
all  events,  but  is  based  upon  tlie  presumption 
that  the  meaning  of  the  lawmaker  is  thereby 
reached.  Sutherland,  Stat.  Const.  §§  222, 
223.  See  also  Potter's  Dwarr.  Stat.  pp.  117, 
118.  The  expression  of  the  legislative  will  in 
the  first  clause,  whereby  the  licensed  dealer 
in  liquors  is  required  to  conduct  the  sale 
thereof  in  a  room  separate  from  other  busi- 
ness, must  be  interpreted  and  construed  with 
tlie  subsequent  expression  of  such  will,  as  it 
is  disclosed  in  the  same  section  by  the  pro- 
viso to  the  effect  that  the  board  of  commis- 
sioners may  grant  permission  to  said  dealer 
to  carry  on  other  business  in  such  room.  If 
the  proviso  does  not  modify  or  create  an  ex- 
ception t.0  the  1st  clause,  then  it  must  be 
presumed  that  the  legislature  enacted  it  for  a 
useless  purpose,  and  this  a  court  is  not  au- 
thorized to  do.  On  the  supposition  that  this 
section,  as  it  came  from  the  hands  of  the  law- 
makers, was  valid  in  all  respects,  it  may  at 
least  be  suggested  that  in  the  event  the  state 
undertook  to  base  a  criminal  prosecution 
thereon  against  a  licensed  retailer,  for  failure 
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to  comply  with  the  requirement  to  provldo 
a  room  for  the  sale  of  bis  liquors  in  which 
no  other  business  was  conducted,  it,  under 
the  rules  of  criminal  pleading,  would  be  re- 
quired to  negative  that  he  had  been  granted 
a  permit  as  provided  by  said  proviso.  See 
Brutton  v.  8taU,  4  Ind.  602.  And  in  the 
event  the  defendant  had  duly  secured  such  a 
permit,  and  was  the  holder  thereof  at  the 
time  the  alleged  offense  was  committed,  he 
undoubtedly,  upon  the  trial,  could  introduce 
the  same  in'evidence  as  a  complete  defense  to 
such  prosecution.  Therefore,  to  hold  that  the 
invalid  portion  of  this  section  may  be  stricken 
out  and  aisregarded,  and  that  the  other  clause 
with  which  it  is  so  closely  and  distinctly  con- 
nected can  stand  and  be  enforced,  would  evi  • 
dently  result  in  substituting  for  the  law  in- 
tended by  the  legislature  one  that  they  may 
never  have  intended  to  enact  This  courts 
are  not  permitted  to  do.  Certai  nly,  under  the 
rule  to  which  I  have  herein  referred,  I  am 
warranted  in  the  presumption  and  belief  that, 
had  the  legislature  supposed  that  the  grant 
or  power  conferred  on  the  board  of  commis- 
sioners by  the  proviso  which  it  had  ingrafted 
upon  the  clause  in  question  was  invalid,  it 
would  not  have  adopted  the  prohibitory  fea- 
tures of  the  section  relating  to  the  carrying 
on  of  other  business  in  the  same  room.  For 
the  reasons  given  by  the  many  authorities 
cited,  I  am  of  the  opinion  that  the  clause  or 
part  of  the  section  in  controversy  must  fall 
with  that  which  has  been  declared  invalid. 
It  follows,  therefore,  for  the  reason  that  this 
provision  of  the  section  cannot  be  rescued 
from  that  which  is  void,  no  prosecution  can 
be  based  thereon,  and  the  judgment  on  this 
appeal  should  be  affirmed. 

Hackney,  J. : 

I  give  my  consent  to  all  of  the  construc- 
tions of  the  act  in  question,  as  concurred  in 
by  the  majority,  excepting  that  with  refer- 
ence to  §  2  of  said  act.  As  to  that  section  I 
do  not  believe  it  to  have  been  designed  to  re- 
late to  the  personal  fitness  of  an  applicant  to 
sell  intoxicants;  and  I  am  of  opinion  that 
for  the  reasons  stated  by  Jordan,  J. ,  the  pro- 
viso of  said  section  is  unconstitutional. 
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*  1  •  A  convey  anee  of  real  estate,  raoh  real 
estate  being  the  bomestead  of  tbe  grantors,  is, 
unless  acknowledged,  absolutely  void. 

2«   An  attorney  who  la  a  notary  public 

is  not  disqualified  from  taking  an  acknowledg- 
ment of  a  mortgage  made  to  bis  client  merely 
Decause  be  holds  for  collection  the  claim  secured 
by  such  mortgage:  it  not  appearing  that  the  at- 
torney had  any  beneficial  interest  in  having  the 
mortgage  made,  nor  that  tbe  amount  of  his  com- 
pensation in  any  manner  depended  upon  such 
mortgage  being  made. 

(May  20,  ISM.) 

APPEAL  by  defendants  S(orz  et  al.  from  a 
decree  of  the  District  Court  for  Douglas 
County  in  favor  of  plaiutiff  in  an  action 
brought  to  foreclose  a  mortga^re  upon  property 
alleged  to  be  covered  by  other  mortgages  held 
byStorz^ta^     Rereraed. 

The  fads  are  stated  in  the  opinions. 

MessTi.  Lake,  Hamilton,  ^  Maxwell* 
for  appellants; 

A  notary's  legal  duties  have  been  regarded 
as  limited  to  the  provisions  of  the  statute;  he 
borrows  no  judicial  power  in  the  taking  of 
depositions,  from  the  dignity  of  his  employ- 
ment or  the  necessities  of  his  case. 

Courtnay  v.  Knox,  -81  Neb.  656. 

The  acts  of  a  notary  in  the  performance  of 
his  duties  in  taking  a  deposition  are  a  much 
closer  approach  towards  bein^  judicialin  their 
nature  than  where  he  acts  in  taking  the  ac- 
knowledgment to  a  deed  or  mortgage. 

Tbe  taking  and  certification  of  acknowledg- 
ments are  ministerial  rather  than  judicial  acts. 

Livingston  v.  Kettelle,  6  111.  116,  41  Am. 
Dec.  168;  Lynch  v.  Living$ton,  6  N.  Y.  433; 
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Remington  Paper  Co.  v.  CDovgherty,  81  N. 
Y.  488;  Kimhall  v.  Johnson,  14  Wis.  675;  5- 
Am.  &  Eng.  Enc.  Law,  p.  444. 

Ad  oflBcer  may  perform  a  ministerial  act  Ia 
a  case  where  by  reason  of  hia  interest  or  rela- 
tionship to  the  parties  he  could  not  sit  as  a 
judge  or  juror.  Such  ministerial  act  is  neither 
void  DOT  voidable. 

State,  sSornberger,  ▼.  Ourney,  17  Neb.  583; 
£!can$  v.  Etheridge,  96  N.  C.  43. 

Tbe  statute  (Comp.  8tat.  §  67.  chap.  19)  un- 
der which  a  judge  or  justice  is  disqualified 
from  acting  as  such  in  any  case  wherein  be  is- 
a  party  or  is  interested,  has  reference  solely  to 
one  who  presides  over  some  court  with  power  to 
hear  and  determine  litigated  questions,  and  has 
no  application  whatever  to  notaries  public  or 
to  other  ofiScers  who  are  by  law  authorized  to 
take  and  certify  acknowledgments,  to  deeds- 
and  mortgages. " 

First  Nat.  Bank  ▼.  Roberts,  9  Mont.  828; 
People  V.  Wheeler,  21  N.  Y.  84. 

In  respect  to  the  first  of  these  questions,  the- 
rule  appears  to  have  been  that  the  person  must 
be  a  judge  in  the  usual  sense  of  the  word,  with, 
power  to  hear  and  determine  litigated  questions. 

Foot  V.  Stiles,  m  N.  Y.  406;  People,  XJfster 
County  Supers.,  v.  Kingston,  101  N.  Y.  95;  1 
Freem.  Judgm.  4th  ed.  §  146;  Wroe  v.  Oreer, 
2  Swan,  172;  Crozier  v.  Goftdwin,  1  Lea,  125. 

Messrs,  William  H.  Crow  and  Joseph. 
Crow  for  appellees. 


,11,  C,  filed  the  following  opinion: 
John  C.  Havemeyer  brought  this  suit  ii» 
equity  to  the  district  court  or  Douglas  county 
against  Marcus  Dahn  and  Barbara  Dahn,  hia 
wife,  to  foreclose  a  real-estate  mortgage.  A 
corporation  known  as  the  O.  F.  Davis  Com- 
pany and  a  copartnership  known  as  Storz  ^ 
Iler  were  also  made  defendants  to  the  action. 
The  latter  two  filed  cross- petit  ions  by  whicii 
they  also  sought  to  foreclose  mortgages  held 
by  them  upon  tbe  real  estate  of  Dahn.  Bv  th& 
decree  of  the  district  court  Havemeyer  and  the 
O.  F.  Davis  Company  were  ^ven  liens  upoa 
tbe  real  estate  as  prayed  for  m  their  petition 
and  cross-petition;  but  the  district  court  denied 


Note.— Ufght  of  Interested  persons  to  take  ackwyuDl- 

edgmejit, 

I.  Parties  to  instrvmentit. 
11.  Parties  in  interest,  not  parties  to  t?ie  ffwtru- 

ments. 
m.  Agents,  attorneys,  and  ojUcersof  corporations, 
IV.  BelaJLives  of  parties. 

I.  Parties  to  instrumenls, 
Tbe  cases  universally  held,  in  the  absence  of  any 
statute  affecting  tbe  question,  t bat  an  officer  wbo 
to  a  party  to  tbe  Instrument  is  disqualified  to  take 
tbe  acknowledgment,  and  it  seems  to  be  ireDcrally 
assumed  that  tbe  identity  of  names  isasulficient  in- 
dication of  tbe  identity  of  tbe  party  and  the  officer. 
A  county  clerk  cannot  take  bis  own  acknowledg- 
ment as  grantor  in  a  deed,  and  tbe  record  of  a 
deed  so  acknowledged  to  not  constructive  notice, 
acknowledgment  being  a  Judicial  act,  Davis  v. 
Reazley,  75ya.401. 

An  acknowledgment  before  the  grantee  or  mort- 
gagee named  in  the  deed  or  mortgage  is  vo\A,  and 
Insufficient  for  tbe  purposes  of  tbe  admission  of  tbe 
instrument,  or  oertifled  copy  of  tbe  record  thereof, 
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in  evidence.  Hogans  v.  Oarruth,  18  Ha.  687:  Bea- 
man  v.  Wbitney,20  Me.  418:  Groesbeck  v.  Seeley,  13- 
Mich.  829;  Laprad  v.  Sherwood,  79  Mich.  6Sa 

A  certified  copy  of  a  record  of  a  deed  to  inadmto> 
Bible  in  evidence  against  one  who  bad  no  actual 
knowledge  of  tbe  existence  of  tbe  deed,  where  tb9- 
acknowledgment  was  taken  by  a  person  named  in 
the  deed  as  a  party  thereto.  Hainey  v.  Alberry,  79 
Mo.  427. 

Tbe  acknowledgment  of  a  deed  before  a  party 
thereto  does  not  entitle  it  to  record,  and  its  actual 
record  is  not  constructive  notice.  Green  v.  Abra* 
ham,  48  Ark  420;  Stevens  v.  Hampton,  46  Mo.  404. 

Tbe  acknowledgment  of  a  mortgage  before  one 
of  the  mortgagees  is  void,  but  leaves  the  mortgage- 
operative  between  tbe  parties.  Hubble  v.  Wright, 
23  Ind.  322. 

An  acknowledgment  of  a  mortgage  before  oite  of 
tbe  mortgagees  to  insufficient  to  entitle  tbe  mort- 
gage to  record,  and  its  actual  record  to  not  con- 
structive notice,  although  he  was  tbe  only  Justloe- 
of  the  peace  in  the  townsblp.  Hammers  v.  Dole» 
61  111.  807. 
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the  prayer  of  tbe  croas-petitioD  of  Siorz  &  Her, 
^nd  dismisaed  tbe  same,  and  from  this  decree 
they  have  appealed. 

1.  It  appears  from  the  special  findings  of  tbe 
-district  court  that  one  Kopald  was  indebted  to 
Storz  &  Her,  and  as  an  evidence  of  this  iodebt- 
-^dness  he  executed  to  them  bis  note,  and  tbis 
note  was  signed  by  the  appellee  Marcus  Dahn, 
■iind  the  note  secured  by  a  mortgaire  upon  the 
homestead  of  Dahn  and  wife  to  Storz  &  Her. 
The  notary  public  who  took  the  acknowledg- 
ment of  this  mortgage  was  an  attorney  at  law, 
:and  the  attorney  ana  agent  of  6torz  &  Her  for 
the  purpose  of  collecting  tbe  debt  owing  to 
them  from  Kopald,  and  procured  Dahn  and 
his  wife,  as  they  alleged,  by  fraud  and  false 
representations  to  execute  tbe  mortgage.  The 
learned  district  court  was  of  opinion  tbat,  be- 
<»use  the  notary  public  who  took  tbis  acknowl- 
<edgment  was  tbe  agent  and  attorney  of  the 
mortgagee,  he  was  therefore  disqualified  to 
lake  the  acknowledgment,  and  the  mortgage, 
being  upon  a  homestead,  was  void.  In  £&r- 
ifaeh  y.  Tyrrell  (handed  dow  n  at  this  sitting  of 
the  court),  67  N.  W.  485,  we  decided  that  a 
notary  public  was  not  disqualified  from  taking 
an  hcknowledgment  of  a  mortgage  made  to  a 
<:orporation  of  which  he  was  secretary  and 
treasurer;  it  not  appearirg  that  he  was  a  stock- 
holder in  such  corporation,  or  otherwise  bene- 
ficially interested  in  Laving  the  conveyance 
naade.  In  the  case  at  bar  it  is  not  found  that 
the  notary  and  attorney  whotooktheacknowl- 
'edfrmeul  of  Dahn  and  his  wife  had  any  bene- 
ficial interest  in  having  the  mortgage  made. 
It  is  true  that  he  was  agent  and  attorney  for 
Storz  &  Her,  but  it  does  not  appear  that  tbe 
amount  of  bis  compensation  in  any  manner 
•depended  upon  his  procuring  this  mortgage, 
•or  collecting  the  debt  which  it  represented. 
Following  Horhaeh  v.  Tyrrell,  the  decree  ap- 
pealed fro7n  is  reversed,  and  the  cause  remanded 
to  the  district  court  for  further  proceedings. 

Irvine*  C,  did  not  sit. 

RjraD,  C,  dissenting: 

I  cannot  concur  in  tbe  opinion  prepared  by 
Oommissioner  Ragan,  and,  avoiding  needless 
repetition  as  far  as  possible,  I  shall  submit  my 
yiews  upon  the  facts  stated  by  him.    I  regard 


it  as  of  no  importance  whether  the  act  of  a  no- 
tary public  in  taking  and  certifying  to  an  ac- 
knowledgment is  to  be  deemed  a  ministerial 
or  judicial  act.  For  me,  it  is  sufficient  that  the 
homestead  can  be  conveyed  or  encumbered 
only  by  an  instrument  not  merely  executed, 
but  which,  as  well,  must  be  acknowledged. 
Comp.  Stat  §  4,  chap.  86.  Tbe  acknowledg- 
ment being  by  statute  constituted  asubstantive 
requirement  to  the  existence  of  a  conveyance 
or  a  mortgage,  it  matters  not  whether  this  sub- 
stantive requirement  is  classified  as  a  minia- 
terial  or  as  a  judicial  act.  In  the  case  under 
consideration  tbe  notaiy  public  who  took  and 
certified  the  acknowledgment  was  at  tbe  same 
time  the  secretary  and  treasurer  of  the  mort- 

fagee,  a  corporation.  The  opinion,  in  which 
cannot  concur,  holds  that  this  officer  was  not 
disqualified  to  certify  to  the  acknowledgment 
because  there  is  found  in  tbe  record  no  evi- 
dence that  he  had  any  interest  in  the  corpora- 
tion mortgagee.  It  is  fair  to  assume  that  the 
interest  referred  to  is  a  pecuniary  interest,  for, 
in  the  same  connection  in  the  opinion,  it  is 
said:  **No  law  of  this  state  requires  that  a 
secretary  or  treasurer  of  a  corporation  shall  be 
a  stockholder  thereof,  and,  simply  because  the 
evidence  shows  that  a  person  is  secretary  and 
treasurer  of  a  corporation,  the  court  ought  not 
to  presume  that  he  was  therefore  a  stockholder 
in  such  corporation.  .  .  .  What  interest 
and  what  relationship  possessed  by  an  officer 
disqualifies  him  from  taking  an  acknowledg- 
ment of  a  conveyance  of  realestate?  We  have 
not  been  cited  to  any  authority,  nor  have  we 
been  able  to  find  one,  which  lays  down,  or  at- 
tempts to  lay  down,  any  rule  wbich  will  afford 
in  all  cases  a  safe  test  for  determining  whether 
an  officer  is  disqualified,  by  reason  of  bis  rela- 
tionship or  interest,  from  taking  an  acknowl- 
edgment in  any  particular  case.  Whether 
such  disqualification  exists  in  any  case  must 
be  determined  from  the  peculiar  facts  and  cir- 
cumstances of  that  case."  Horhaeh  v.  Tyrrell 
(Neb.)  67  N.  W.  485.  Following  tbe  above, 
and  other  langunge  to  tbe  same  effect  twenty 
cases  were  reviewed  to  illustrate  and  enforce 
tbe  proposition  that  courts  of  last  resort  are 
irreconciltibly  at  conflict  as  to  what  particular 
relationship  to  the  parties  or  subject-matter 
should  be  held  to  disqualify  a  notary  public  to 


Iq  Bancks  v.  Ollenon,  SB  Enff.  L.  ft  Eq.  606,  tbe 
•acknoH-ledffment  of  a  mortgage  by  a  married 
woman  was  held  invalid  where  one  of  the  oommls- 
«ionci8  was  a  mortgaKee,  but  tbe  right  to  set  up 
«uch  Invalidity  as  a  defense  in  ejectment  was  de- 
nied on  tbe  ground  that  the  disqualification  did 
not  appear  on  the  face  of  the  certificate  on  file 
when  compared  with  tbe  deed,  and  under  the  stat- 
ute tbe  certificate  must  be  held  valid  until  set  aside 
In  a  proceeding  for  that  purpose. 

Tbe  acknowledgment  of  a  chattel  mortgage  to  a 
firm,  before  a  member  of  tbe  firm,  is  insufllcient  to 
•entitle  tbe  mortgage  to  record,  and  its  actual  rec- 
ord Is  not  constructive  notice.  City  Bank  v.  Badt- 
lEe,  97  Iowa.  863;  Wilson  v.  Traer,20  Iowa,  231. 

Even  if  tbe  identity  of  tbe  cetlfying  olBcer  with 
one  of  tbe  grantees  does  not  appear  even  indirectly 
upon  the  instrument  itself.  Wilson  v.  Traer,  su- 
pm.   But  see  in/ro,  b. 

Sucb  an  acknowledgment  is  also  insuificientfor 
the  purpose  of  tbe  admission  of  the  mortgage  in 
evidence.    Baxter  v.  Howell,  7  Tex.  Civ.  App.  108. 

Where,  the  witness  sworn  before  tbo  commis- 
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sloner  of  deeds  to  identify  tbe  grantor  on  tbe  lat- 
ter's  appearing  to  acknowledge  the  execution  of 
tbe  conveyance  is  the  grantee  tberein  or  otherwise 
interested  in  sustaining  its  execution,  the  certifi- 
cate of  due  aclraowledgment  f  umisbes  no  proof  of 
its  execution.  Goodhue  v.  Berrien,  2  Sandf.  Cb. 
690. 

Tbe  registration  of  a  deed,  based  upon  tbe  ad- 
judication of  tbe  clerk  of  the  supreme  court  under 
tbe  statute  that  tbe  certtfioace  of  tbe  Justice  of  tbe 
peace  of  tbe  acknowledgment  by  tbe  grantor  and 
bis  wife  and  tbe  privy  examination  of  tbe  latter  is 
correct  and  sufficient,  is  not  eonstructive  notice, 
wbere  the  clerk  is  tbe  grantor.  White  v.  Connelly, 
105  N.  C.  65. 

In  Stevenson  v.  Brasher,  90  Ky.  28,  however,  it  is 
held  that  a  county  clerk  may  take  tbe  acknowl- 
edgment of  a  deed  in  wblcb  be  is  tbe  grantee,  al- 
though tbe  grantor  is  a  married  woman  and 
acknowledgment  is  essential  to  tbe  validity  of  tbe 
deed.  Tbis  case  Is  distinguished  from  those  cited 
to  sustain  tbe  general  proposition  stated  above,  by 
tbo  fact  that  in  Kentucky  only  county  olerki  can 
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take  aD  ackDOwledgmcDt.  From  Ibis  the  con- 
clusion seems  to  be  reached  tbai  do  court  should 
attempt  to  hi]*  dowu  a  rule  by  which  it  will  be 
bound,  and  thereupon,  without  further  reason- 
ing, the  conclusion  is  that,  in  this  particular 
case,  the  mortgage,  though  of  a  homestead,  is 
valid. 

In  80  far  as  this  court  seems  at  all  willing  to 
commit  itself,  it  is  to  the  doctiine  that  only  a 
pecuniary  interest  in  a  corporation  mortgagee 
could  disqualify  one  of  its  officers  to  act  as  a 
notary  public  in  taking  the  acknowledgment 
which  gives  validity  to  the  encumbrance  of  a 
homestead.  A.  corporation  as  defined  by  Chief 
Justice  Marshall  in  Darttiiovth  College  v.  Wood- 
ward, 17  U.  S.  4  Wheat.  518.  4  L.  ed.  629. 
is  "an  artificial  being,  invisible,  intangible, 
and  existing  only  in  contemplation  of  law." 
It  requires  no  citation  of  authorities  to  prove 
that  a  corporation  can  ooly  act  through  its  of- 
ficers or  agents.  Indeed,  the  very  definition  of 
the  word  •'corporation"  implies  the  necessity 
of  agency.  It  must  therefoie  be  that  what  are 
ordinarily  described  as  the  acts  of  a  corpora- 
tion are  simply  the  acts  of  its  oflicers  and  this 
proposition  is  rendered  none  the  less  correct  by 
the  consideration  thai  such  ofiicers  may  employ 
special  agenUi.  such  as  attorneys  at  law  and 
the  like,  to  act  for  the  corporation.  In  relation 
10  a  homestead,  there  is  required  to  be  shown 
both  the  execution  and  the  acknowledgment  of 
the  conveyance  or  mortgage.  Section  347  of 
the  Code  of  Civil  Procedure  provides  that 
"every  private  writing,  except  a  last  will  and 
testament,  after  being  acknowledged  or  proved 
and  certified  in  the  manner  prescribed  for  tbe 
proof  of  acknowledgment  of  conveyances  of 
real  property,  may  be  read  in  evidence  without 
further  proof."  In  HiillipsY.  Rinhop,  3i3Neb. 
487,  it  was  held  by  the  court  that  a  certificate 
of  acknowledgment  of  a  deed  or  mortgage  in 
proper  form  could  be  impeached  only  by  clear, 
coiivmcingr,  and  satisfactory  proof  that  the  cer- 
tificate is  false  and  fraudulent;  and  this  hold- 
ing was  reaffirmed  in  Earlier  v.  Atery.  36 
Neb.  599.  Furthermore,  in  Phillips  v.  Pishop, 
ifupra,  it  was  said  that,  "as  a  general  rule,  the 
unsupported  testimony  of  the  party  purporting 
to  have  made  the  acknowledgment  is  insuffi- 
cient to  overcome  the  officer's  certificate." 

The  opinion,  to  which  I  cannot  subscribe, 


holds  that  a  notary  public,  sustaining  the  rela* 
tion  of  secretary  ana  treasurer  to  the  mortga- 
gee, a  corporation,  may  nevertheless  take  and* 
certify  the  acknowledgment  of  the  mortgagors, 
almoitt  conclusive  though  such  ceitificaie  ber 
under  the  section  of  the  Code  of  Civil  Procec 
ure  and  the  adjudicated   cases  just  cited.     ^ 
desire  briefly  to  recapitulate  that  the  result  c 
this  holding  may  more  clearly  appear.     In  th* 
first  place,  a  corporation  must  act  by  its  ofii 
cers,  and  from  this  it  results  that  its  ( fiicers' 
acts  in  the  performance  of  their  corporate  du- 
ties are  the  acts  of  the  corporation.     In  Iher 
second  place,  the  officer  of  such   corporation 
may  take  and  certify  the  acknowledgment  of 
the  mortgagors  and,  "as  a  general   rule,  the^ 
unsupported  testimony  of  a  party  purporting- 
to  have  made  such  an  acknowiedgmeni  is  in- 
sufficient to  overcome  the  officer's  ceriificate."' 
In  the  third  place,  and  this  is  the  holding  m 
the  opinion  from  which   I  dissent,  each   cast? 
must  be  determined   from   the   peculiar  fact** 
and  circumstances  of  that  case;  erffo,  this  ac 
knowiedgment  was  free  from  objection.    When 
it  is  taken  into  considcraiion  that  the  corpora- 
tion, in  the  only  manner  in  which  it  couidact. 
— that  is,. by  its  officers. — took  an  acknowl- 
edgment of  a  mortgage  to  itself,  there  is,  to  my 
mind,  an  exquisite  suggestion  of  iiony  in  the 
general  proposition,  gravely   laid  down,  that 
each  case  must  be  deicrmined  from  the  pecu- 
liar facts  and  circumstances  of  that  case.     But 
there  is  another  view,  which  may  properly  be- 
taken  of  the   relation   of   the    secretary  and 
treasurer  to  the  corporation  mortgagee,  which 
arises  out  of  the  fact  that  the  ollicial  positions 
named   imply  the  same  obligations  as  result 
from   any  other  agency.     Tile  secretary  and 
treasurer,  being  its  agent,  owed  to  the  corpo 
ration  of  which  he  was  an  officer  the  duty  of 
caring  for  its  interests,   to   the  exclu-^iou   of 
every  other  con.sideration.     UocK'ford  \^'utrh  Ok 
v.  Manifold,  86  Neb.  801;  Jansenv,  Williamx^ 
Id.  869,  20  L.  R.  A.   i07;  Oltver  v.    Lonsing, 
(tiled  at  this  term)  67  N.  W.  195.     With  this 
obligation  resiing  upon   him,  it  is  too  much  to- 
expect  of  an  agent,  deslernnted  an  "officer,  that 
when,  by  a  simple  certificate  as  to  an  acknow- 
ledgment, he  can  practically  conclude  parties, 
dealing  with  his  principal  as  to  the  execution 
of  a  mortgage  to  such  principal,  this  irrespon- 


take  acknowledirments  of  such  deedf.  and  if  the 
county  clerk  were  to  beheld  disquahtled  the  deed 
could  not  be  acknowledved.  See  also  Tipton  v. 
Jon(»,  infra^  b. 

A  deed  by  a  married  woman,  conveying  Innd  to 
trustees  to  sell  and  pay  certain  creditors  named 
therein.  Is  Ineffectiiai  to  pass  title  where  tbe  ac- 
knowledgment is  taken  by  one  of  the  secured  cred- 
itors.   Morfran  v.  Glendy.  92  Va.  86. 

An  acknow  ledfrment  of  a  trust  deed  before  the 
trustee  is  void  and  an  attempted  release  in  a  trust 
deed  eo  acknowledged  of  homestead  rifrhts  is  in- 
effectual  where  acknow  ledfrment  of  the  deed  Is 
essential  to  the  release.  West  v.  Krebaum,  88  111. 
283. 

A  Rrantoc  in  a  deed,  or  a  beneficiary  thereunder, 
cannot  take  the  acknowledgment  of  tbe  grantor, 
and  a  record  based  on  such  an  acknowledgment 
i.s  not  constructive  notice.  Davis  v.  Beazlcy,  76  Va. 
401. 

The  trustee  is  dipqnolifled  to  take  tbe  acknowl- 
edarment  of  a  trust  deed,  and  a  trust  deed  so  uc- 
Icnowledged  is  as  if  it  were  unacknowledged.    Bail 
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V.  Moore,  51  Mo.  589;  Black  v.  Grejrg.  .'>»  Mo.  SOi: 
NicboUion  v.  Gloucester  Charity  School  ( Va.)  ii  S. 
E.  809. 

The  acknowledgment  of  a  deetl  of  trust,  securioir 
a  note,  before  tbe  trustee,  is  vOid,  and  does  not  en- 
title the  deed  to  record  nor  dlspi'iise  with  other 
proof  of  its  execution.  Holden  v  I)r image.  7- 
Mii»s.  228. 

A  trustee  to  hold  a  plcdire  is  dif«qualtfle<l  to  tak*- 
the  acknowledgment  of  the  deed  of  trust,  and  thf<- 
record  of  a  trust  deed  so  acknowledged  ist  not  con- 
structive notice.    Stevens  v.  Ilumptun,  46  Mo.  4iH. 

The  acknowledgment  of  a  deed  of  trust  befor«> 
one  of  tbe  trustees  is  void  as  to  such  trustee,  but 
not  as  to  other  trustees,  where  the  trustees  are  em- 
powered to  act  separately  and  In  the  alternative. 
Darsi  V.  Gale,  8:11  II.  196. 

An  acknowledgment  of  a  Meed  of  trust  before^ 
a  trustee  entitled  to  commissions  is  void,  and  a 
record  b»sed  (hereon  is  not  constructive  notice. 
Bowden  v.  Parrish,  86  Va.  GT:  Corey  v.  Moore.  I«l 

Uotb.sehlld  v.  Daugher,  85  Tex.  3; i,  10  L.  R.  A.  Tt* 
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Bible  power  will  not  oftentimes  be  abused.  It 
can  make  no  difference  in  principle  whether 
tbe  agent  can  be  financially  benefited  or  not 
The  requirement  of  interest  in  the  success  of 
his  principal  equally  exists.  Speaking  of  the 
rule  which  makes  this  requirement,  it  is  said, 
in  Story  on  Agency,  §  210:  "This  rule  is 
founded  upon  the  plain  and  obvious  considera- 
lions,  that  the  principal  bargains,  in  the  em- 
ployment, fo*  the  exercise  of  tbe  disiDterested 
skill,  diligence,  and  zeal  of  tbe  agent  for  his 
own  exclusive  benefit."  For  my  own  part  I 
cannot  see  that  it  makes  any  difference  in  the 
requirement  of  fidelity,  whether  or  not  the 
agent  partakes  in  the  profits  of  the  business  of 
his  principal;  and  this  participation  is  what, 
for  the  most  part,  is  implied  from  the  fact  of 
being  a  stockholder. 

If  the  foregoing  discussion  has  served  no 
other  purpose,  it  is  hoped  that,  at  least,  it  has 
called  attention  to  the  fact  that,  in  the  opioion 
already  prepared,  there  has  been  no  attempt 
made  to  formulate  a  general  rule  as  to  what 
disability  on  the  part  of  the  notary  public  will 
▼iiiate  his  certificate  of  acknowledgment, 
though  it  is  intimated  that  peculiar  facts  and 
circumstances  may  accomplish  that  result.  In 
this  situation  there  are  all  the  disadyantages 
which  attend  upon  the  possible  effects  of  an 
unsettled  rule  of  law.  The  requirement  that 
a  mortgage  of  the  homestead  must  be  acknowl 
edged,  as  has  already  been  noted,  is  substan- 
tive in  its  nature,  and  does  not  merely  extend 
to  entitling  the  instrument  to  be  admitted  to 
record.  In  this  respect,  the  law  as  to  the  ne- 
cessity of  the  separate  examination  of  a  mar- 
ried woman  being  shown  by  the  certificate  of 
acknowledgment  to  make  hers  a  binding  exe- 
cution of  a  deed  affords,  to  my  mind,  a  strik- 
ing analogy:  and  I  shall  therefore  review  the 
decisions  upon  this  subject  at  some  length.  A 
deed  of  a  married  woman,  the  acknowledg- 
ment of  which  does  not  show  that  she  was  ex- 
amined separate  from  her  husband,  as  provided 
by.  Key.  Stat.  1865.  chap.  100,  g§  18,  14,  in 
force  at  the  time  the  deed  was  executed,  is 
void.     Krieger  y.  Crocker,  118  Mo.  531. 

In  Lang  y.  0«m,  118  N.  C.  256,  the  supreme 
court  of  North  Carolina  bad  under  considera- 
tion a  deed  in  which  the  trustee  named  took 
the  acknowledgment  as  a  notary  public.    Fol- 


lowing a  review  of  a  line  of  decisions  in  that 
state,  tbe  following  language  occurs:  **It  la 
true  these  were  all  cases  where  the  registratioa 
and  probate  were  insuCBcient  because  the  ac- 
knowledgment was  made  before  an  officer,  by^ 
reason  of  his  locality  not  authorized,  or  acting- 
outside  of  his  local  jurisdiction,  and  the  ruling- 
is  sustained  by  ample  authority  elsewhere. 
.  .  .  But  exactly  the  same  principle  still  ap- 
plies where  the  officer  taking  (he  acknowledg- 
ment is  disqualified,  not  (as  above)  by  not  act- 
ing within  the  authorized  locality,  but  by 
reason  of  his  interest  in  the  deed,  either  aa 
party  trustee  or  ctttui  que  trust,  1  Devlin, 
Deecis,  §^  476,  and  c  ases  there  cited.  In  t)otb 
cases  alike  the  acknowledgment  is  taken,  so  to 
speak,  coram  nonjvdice,  and  cannot  authorize- 
probate  by  the  qlerk  and  registration.  Beaman 
v.  Whitney,  20  fle.  418;  Groubeek  v.  SeeUf/,  l& 
Mich.  829;  Datuv,  Beaziey,  75  Va.  491;  Bota^ 
den  v.  Parrish,  86  Va.  67;  Brown  v.  Moore,  88- 
Tex.  645;  Waseon  v.  Connor,  54  Miss.  861; 
Withers  v.  Baird,  82  Am.  Dec.  754,  and  notes; 
1  Am.  &  Eng.  Enc.  Law,  p.  145.  note  6;  15 
Am.  &Eng.  Enc.  Law,  p.  775."  The  opinioD 
from  which  was  taken  the  above  quotation  be- 
gan with  the  following  statement:  '*In  this 
state  it  is  settled  law  that  an  acknowledgment 
of  a  deed  by  the  husband  and  privy  examination 
of  tbe  wife  taken  before  a  justice  of  tbe  peace, 
commissioner,  or  notary,  i9  a  Judicial,  or  at 
least  a  quasi- judicial  act,  and  if  such  officer  la 
not  authorized  to  take  it  the  probate  upon  it  by 
the  clerk  and  registration  is  invalid  as  against 
creditors  and  purchasers." 

In  Louden  v.  Blpt/ie,  27  Pa.  22,  67  Am.  Dec. 
442,  Black,  J.,  said:  '*A  married  woman  may 
convey  or  mortgage  her  land  by  joining  with 
her  husband  in  a  deed  for  that  purpose.  But 
to  malie  such  a  deed  valid  it  is  necessary  to 
show  by  legal  evidence  that  no  fraud  was  prac- 
ticed upon  her,  and  that  she  executed  it  with 
full  knowledge  of  its  meaning,  purpose,  and 
intent.  It  must  also  be  shown  that  her  will 
wa.«  perfectly  free,  and  that  her  mind  accorded 
with  the  act.  If  he  uses  his  influence  and 
power  in  such  manner  as  to  control  her  unduly, 
ur  so  as  to  make  her  act  under  his  will  and  not 
her  own,  the  deed  is  void.  I  do  not  say  that  it 
will  be  vitiated  by  the  mere  fact  that  she  yieida 
to  his  persua8ions,even  when  she  does  so  against 


makes  a  similar  decision  upon  the  assumption  that 
the  trustee  is  not  entitJed  to  commistfions. 

The  defect  cannot  l)e  removed  by  tbe  subse- 
quent refusal  of  tbe  trustee  to  act.   Ibid, 

An  acknowledgment  of  a  trust  deed  before  the 
UKtui  qkte  trust  named  therein  Is  void  and  iosufB- 
dent  for  tbe  purpose  of  the  admission  of  the  deed  in 
evidence,  acknowledgment  being  a  quasi-Judicial 
act.    Wamon  v.  Connor,  54  Miss.  861;  Long  v.  Crews, 

A  trustee  In  a  deed  of  trust  who  Is  entitled  to  com* 
missions  is  dtequalltted  to  take  tbe  acknowledg- 
meat  of  a  married  woman,  essential  to  tbe  validity 
of  tbe  deed  as  between  tbe  parties.  Brown  v. 
Moore,  38  Tex.  6i5. 

Ad  acknowledgment  of  a  deed  of  trust  before  a 
trmtef*  is  void,  and  the  deed  is  not  entitled  to  rec- 
ord, and  is  itself  void  as  against  a  grantor  whose 
acknowledgment  isewentlal  to  bind  her.  Tavenner 
T.  Barrett,  21 W.  Va.  656:  Barton  v.  Brent,  87  V a.  885. 

Tbe  invalidity  of  the  acknowledgment  must  not 
be  confused  with  tbe  invalidity  of  the  instrument 

8&I4.R.A. 


itself,  as,  except  in  cases  in  wlilch  acknowledge 
moot  Is  essential  to  tbe  validity  of  the  instrumenu 
tbe  disqualification  of  the  officer  taking  tbe  ac- 
knowledgment does  not  affect  tbe  validity  of  the 
instrument  as  between  tbe  parties,  or  as  against 
persons  having  actual  notice. 

But  it  is  held  in  Coopbb  v.  Hamiiaon  Fxrpbtu- 
AL  Bldo.  &  L.  Asso.  (Teon.)  post^  888,  which  in- 
volves tbe  question  of  a  release  of  homestead  rights 
to  which  acknowledgment  was  essential.tbatan  ac- 
knowledgment bef  ere  an  officer  related  to  eitber 
party  or  Interested  In  the  instrument  is  not  void» 
but  voidable  upon  evidence  of  undue  advantage* 
fraud,  or  oppression  arising  out  of  tbe  fact  of  such 
relationship  or  Interest.  In  this  case  the  officer 
was  not  himself  a  party  to  tbe  instrument,  but  an 
officer  and  stockholder  of  a  corporation  which  was 
a  party;  but  the  rule  is  applied  by  the  same  court 
in  Reed  Fertilizer  Co.  v.  Thomas  (Tenn.)  87  8.  W» 
200,  to  tbe  acknowledgment  of  a  deed  of  trust  to 
secure  designated  creditors  before  a  deputy  clerk 
who  is  one  of  the  benettdaries. 
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her  better  JudgmeDt.  But  there  must  be  do 
imprisoDineDt  of  her  mind,  and  do  unfair  ad- 
vantage taken  of  her  weakness.  She  must  act 
Toluntarily  and  not  by  compulsion,  moral  or 
physical.  These  facts  are  to  be  proved  in  one 
way  only.—that  is  by  the  certificate  of  a  judge 
or  justice  that  he  examined  her,  not  in  the 
preseoce  of  herhusbaod,  but  separately;  that 
pft  made  the  contents  of  the  deed  fully  known 
1^  her;  that  she  declared  her  execution  of  it  to 
be  voluntary  and  free  from  every  sort  of  coer- 
cion. 

In  Withers  v.  Baird,  7  Watts.  228,  82  Am. 
Dec.  754,  Baird  had  agreed  to  convey  to  With- 
•ers  a  tract  of  land  by  warranty  deed  subject  to 
all  demands  of  the  commonwealth.  Prior  to 
tbe  agreement,  a  verbal  uoderstandinff  existed 
between  Baird  and  Baxter  to.  the  effect  that 
I  bey  should  exchange  6  acres* of  the  tract  to 
which  this  tract  related  for  4  acres  owned 
by  Baird.  The  agreement  therefore  provided 
that,  unless  this  agreement  was  rescinded, 
Baird  should  convey  the  4  acres,  instead  of  the 
•6  for  which  they  were  exchanged,  to  Withers. 
The  understanding  was  not  rescinded,  and  to 
Kimphfy  matters,  it  was  agreed  that  Baxter 
should  convey  directly  to  Withers.  In  pursu- 
ance of  this  agreement  Baxter  and  wife  exe- 
cuted a  deed  of  the  land  to  Withers,  and  deliv- 
ered it  to  Baird.  Baird,  who  was  a  magistrate, 
also  took  Mrs.  Baxter's  separate  acknowledg- 
ment. Upon  tender  of  this  deed  to  Withers, 
he  refused  to  accept  it.  Gibson,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "But  the 
acknowledgment  was  palpably  insufficient  to 
bar  the  dower  of  Baxter's  wife.  The  office  of 
a  magistrate  in  respect  to  private  examination, 
is  a  judicial  and  a  delicate  one.  Intrusted 
with  the  business  of  inspecting  the  wife's 
knowledge  and  will,  he  should  be  superior  to 
all  exception  on  the  score  of  impartiality. 
When  be  is  bound  to  procure  her  concurrence, 
Lis  inducement  to  abuse  his  trust  is  as  stronsr 
as  if  the  conveyance  were  made  to  himself; 
and  it  would  not  be  pretended  that  his  judicial 
functions  could  be  exercised  in  his  own  case. 
His  responsibility  for  the  conveyance,  whether 
through  himself  or  directly  to  the  defendant, 
made  him  equally  a  party 'in  interest;  and  no 
consent,  short  of  an  agreement  by  the  vendee 
to  take  a  defective  title,  which  is  not  pretended, 
could  supply  the  place  of  a  separate  examina- 
tion." 


In  National  Bank  v.  Coniray,  1  Hughes,  87, 
Fed.  Cas.  No.  10,037,  Hughes,  J.,  says:  "If 
the  act  be  judicial,  such  as  takin|^  the  acknow- 
ledgment, after  privy  examination  of  a  mar- 
ried woman,  an  interested  person  cannot  take 
it."  Jtist  following  this  proposition  there  were 
cited  several  authorities.  The  abstract  value 
of  this  statement  is,  however,  greatly  impaired 
by  the  fact  that,  just  preceding  the  above  quo- 
tation, its  author  had  said  that  '*the  teaching 
of  the  cases  cited  at  bar  seems  to  me  plainly 
to  be,  that  an  interested  person  nuiy  take  the  ac- 
knowledgment of  a  deed  when  the  act  is  merely 
ministerial."  In  the  same  case,  however, 
Waite,  Ch.  J.,  dissenting,  said:  "It  has.  been 
frequently  decided  that  an  acknowledgment 
before  a  grantee  named  in  a  deed  was  of  no  ef- 
fect. Beaman  v.  Whitney,  20  Me.  413;  WiUon 
V.  Traer^  20  Iowa,  288;  Stevens  v.  Hampton, 
46  Mo.  404;  QroeAeck  v.  Sedey,  18  Mich  845. 
It  has  also  been  held  that  a  party  interested  in 
a  deed  cannot  take  and  certify  the  acknow- 
ledgment of  a  married  woman  requiring  a 
privy  examination.  Withers  v.  Baird,  7  Watts, 
228,  82  Am.  Dec.  754.  The  taking  of  such  an 
acknowledgment  is,  in  some  respects,  a  judicial 
act,  and  not  ministerial  only,  but  in  the  case 
of  an  ordinary  acknowledgment  it  is  purely  a 
ministerial  act.  Truman  v.  Lore,  14  Ohio  St. 
144;  Lynch  v.  Livingston,  6  N.  Y.  482." 

In  Stevenson  v.  Brasher,  90  Ey.  28,  the 
county  clerk  was  held  not  disqualided  to  take 
an  ordinary  acknowledgment  of  a  deed  in 
which  be  had  an  interest;  but  It  was  said  by 
Bennett,  J.,  in  delivering  the  opinion  of  the 
court:  '*He,  being  one  of  the  parties  to  whom 
the  conveyance  was  made,  and  one  of  the  bene- 
ficiaries of  the  wife's  acknowledgment,  may 
show  that  her  acknowledgment  was  not  taken 
as  the  law  directs.  The  fact  that  he  was  inno- 
cent in  this  omission  of  duty  makes  no  differ- 
ence, for  the  wife  cannot  convey  away  her 
right  of  dower,  unless  the  requirements  of  the 
statute  are  pursued  in  every  particular:  and 
that  she  shall  be  examined  separately  and  apart 
from  her  husband  is  one  of  the  requirements 
which  is  indispensable,  the  performance  of 
which  devolves  upon  the  clerk  taking  the  ac- 
knowledgment; and  if  he,  in  taking  the  ac- 
knowledgment for  his  own  benefit,  fails  to 
perform  said  duty,  he  and  his  co-vendees 
should  not  be  permitted  to  profit  by  such  fail- 
ure, but  they  should  be  considered  to  have 


IT.  Parties  in  interest,  not  parties  to  the  instrument. 

A  masr1«trate,  bound  by  a  contract  to  procure  a 
wife  to  Join  with  ber  bu8t)and  in  a  deed  to  a  third 
person,  is  disqualified  to  take  her  privy  acknowl- 
edgment. Witbers  v.  Baird,  7  Watts,  227, 82  Am. 
Dec.  754. 

An  acknowledgment  of  a  deed,  lielnir  a  quasi-Ju- 
dicial proceediDg.  must  be  made  before  some  officer 
not  Interested  in  the  land:  and  an  acknowledirment 
taken  liefore  an  officer  so  interested  Is  iosufflcient 
for  the  purposes  of  the  admission  of  the  deed  in 
evidence.    Wilis  v.  Wood.  28  Kan.  400. 

Rut  it  is  held  in  Dussaume  v.  Burnett,  5  Iowa,  95. 
that  ownership  of  an  Interest  or  share  In  a  tract  of 
land  by  an  officer  taking  the  acknowledgment  of  a 
deed  conveying  another  and  distinct  interest  or 
share  in  the  same  land  does  not  of  itself  vitiate  the 
deed,  although  he  and  the  grantee  bad  an  agree* 
roent  or  understanding  for  each  to  purchase  a  dis- 
tfDct  interest  with  a  view  to  a  Joint  speculation. 

88  L.  R.  A. 


I  A  deed  to  a  trustee  to  seen  re  a  debt  due  the  county 
I  clerk  is  properly  acknowledged  t)efore  bis  deputy 
under  the  Tennessee  statute  expressly  authorizing 
the  deputy  clerk  to  take  acknowledgments.  Tip- 
ton V.  Jones,  10  Hoisk.  564. 

There  is  a  line  of  decisions  holding  that  the  effect 
of  the  record  of  an  instrument  as  oonstroctive  no- 
tice is  not  destroyed  by  the  disqualifying  interest 
of  the  officer  before  whom  the  acknowledgment  is 
taken,  where  such  interest  Is  not  disclosed  by  th« 
instrument. 

Stevens  v.  Hampton,  46  Mo.  404,  states  the  rule 
thus:  **  Where  a  recorded  instrument  shows  upon 
its  face  that  the  acknowledgment  was  taken  by  a 
party  in  interest,  it  is  improperly  recorded,  and  is 
no  constructive  notice;  but  when  it  Is  fair  upon  its 
face,  it  is  the  duty  of  the  register  to  receive  and 
record  it,  and  its  record  operates  as  notice  notwltb* 
standing  that  there  may  be  some  hidden  defect.** 

It  is  held  in  National  Bank  v.  Ck>nway,  I  Hughes* 
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failed  to  get  the  wife's  dower  right  by  the 
fraud  or  laches  of  said  clerk,  and  for  that  rea- 
flon  DOt  entitled  to  it." 

Id  Brawn  v.  Moore,  88  Tex.  645.  the  entire 
opinion  of  the  court,  delivered  by  Wallter.  J., 
was  as  follows:  "James  W.  Moore  and  Mary 
£.,  his  wife,  to  secure  the  payment  of  $1,100 
to  Eliza  A.  Brown,  executed  a  deed  of  trust  to 
Oscar  Farish  over  lots  12,  18,  and  14.  in  block 
136,  in  the  city  of  Galveston,  together  with 
two  slaves.  The  trustees  took  the  acknowl- 
edgment of  the  wife  to  the  deed.  The  prop- 
erty mortgaged  was  her  separate  property. 
The  trustee  was  interested  in  the  conveyance 
to  the  extent  of  his  commission,  and  was  there- 
fore incompetent,  as  an  ofiScer,  to  take  an  ac- 
knowledfrment  of  the  deed.  Authorities  are 
aufficiently  referred  to  in  the  able  briefs  of 
counsel  to  this  point.  We  think  the  law  is 
well  settled;  and  though  there  are  other  ques- 
tions raised  in  this  record  of  a  deeply-interest- 
ing character,  we  will  decide  this  case  upon 
the  point  already  stated  referring  to  our  opin- 
ions in  other  cases  for  the  selUement  of  all 
other  questions  involved." 

In  Parki  y.  Barnett,  104  Ala.  488,  there  was 
presented  to  the  supreme  court  of  Alabama  the 
validity  of  a  deed  under  which  the  title  of  the 
grantors  to  their  homestead  was  claimed  to 
have  passed  to  the  grantee  therein  named. 
This  deed  had  been  signed  by  both  the  grant- 
ors, but  was  not  acknowledged  by  the  wife, 
who  was  one  of  the  grantors,  until  after  the 
death  of  her  husband,  the  other  grantor.  The 
court  said,  in  discussing  the  facts  of  this  case: 
*'The  evidence  is  without  conflict,  that  the  lot 
sued  for,  at  the  time  of  its  attempted  convey- 
ance by  said  Hart  and  wife  to  the  defendant 
Coltart.  was  their  homestead  in  their  actual  oc- 
cupancy and  possession,  as  such,  and  had  been 
for  many  years  before.  Their  deed  was  with- 
out the  acknowledgment  of  the  wife,  as  re- 
quired by  %  2508  of  the  Code,  to  make  a  valid 
conveyance  by  the  husband  of  the  homestead. 
By  the  repeated  decisions  of  this  court,  as 
well  as  by  the  terms  of  the  statute  itself, 
such  a  conveyance  is  void.  It  is  said  of  such 
a  deed,  that  it  is  a  nullity  to  all  intents  and 
purposes,   and  confers  no   rights,  present  or 


prospective,  is  totally  inRufflcient  as  a  muni- 
ment of  title  to  support  an  action  of  ejectment, 
and  is  incapable  of  passing  any  estate  or  in- 
terest whatever  in  the  homestead."  In  this 
connection  there  were  cited  ten  Alabama  cases, 
following  which  it  was  said:  **We  have  also 
held,  more  than  once,  that  such  a  conveyance, 
acknowledged  by  the  wife  after  the  death  of 
the  husband,  with  certificate  thereof  in  proper 
form,  does  not  defeat  or  affect  the  title  of  his 
heirs.  Richardson  v.  Woodstock  Iron  Co.  iM) 
Ala.  266,  9  L.  R  A.  848:  Id.  94  Ala.  629; 
Hodges  v.  Winston,  96  Ala.  514." 

In  Botoden  v.  Parris/t,  86  Ya.  67,  it  was 
held  that  the  interest  of  a  trustee,  merely  to 
the  extent  of  his  commission,  was  such  as  dis- 
qualified him  to  act  as  a  notary  public  in  tak- 
ing an  acknowledgment  in  Virginia,  in  which 
state  the  taking  of  any  acknowledgment  is 
held  to  be  a  judicial  act. 

These  facts  have  been  illustrated  by  the  fore- 
going citations,  and  the  quotations  tnerefrom: 
First,  that  the  value  of  an  acknowledgment  of 
a  married  woman  as  to  the  execution  of  a  deed 
was  dependent  entirely  upon  whether  the  offi- 
cer performed  his  duty  in  strict  compliance 
with  the  requirements  of  the  statute;  and,  sec- 
ond, that  the  failure  by  an  ofllcer,  in  taking 
such  acknowledgments  and  evidencing  the 
same  by  his  certificate,  not  only  precluded  its 
being  recorded,  so  as  to  impart  notice,  but,  as 
well,  absolutely  rendered  the  instrument  null 
and  void  as  a  deed.  Between  this  sort  of  an 
acknowledgment  and  one  upon  which  entirely 
depends  the  validity  of  an  encumbrance  of  a 
homestead,  there  exists,  so  far  as  the  functions 
and  requirements  of  an  acknowledging  officer 
are  concerned,  a  striking  analogy;  and  the 
cases  which  have  been  cited  and  quoted  from 
show  that  such  officer  must  not  be  in  such  re- 
lation to  the  grantee  or  mortgagee  that  there 
shall  exist  a  temptation  to  do  his  duty  other- 
wise than  impartially.  On  principle,  this  is 
readily  illustrated  wUh  reference  to  a  home- 
stead; for  the  requirement  of  the  statute  is 
that,  to  convey  or  encumber  the  homestead, 
the  instrument  must  be  executed  and  must  be 
acknowledcred.  As  to  the  first  of  these  two 
requirements,  the  act  of  signing  by  the  husband 


97,  that  the  fact  that  a  trust  deed  was  ackoowl- 
cdgred  before  a  beoefldary  whose  name  does  not 
appear  therein  does  not  deprive  its  record  of  the 
effect  of  constructive  notice. 

A  similar  dedsion  is  made  In  Bank  of  Benson  v. 
HoTe,  45  Minn.  40,  with  renpect  to  a  chattel  mort- 
gage acknowledged  before  an  oiBcer  disquallfled 
for  interest. 

And  in  Titos  v.  Johnson,  60  Tex.  224,  wbere  it  is 
held  that  the  effect  of  the  record  of  a  deed  cannot 
be  destroyed  by  parol  evidence  that  the  officer  be- 
fore whom  it  was  acknowledged  bad  an  interest  in 
the  subject-matter  not  discloeed  by  the  deed  and 
acknowledgment.  See  also  Baocks  v.  Ollerton,  28 
Eng.  L.  ft  Sq.  G08.  But  see,  contran  Wilson  v.  Traer, 
20  Iowa,  28L 

These  cases  do  not  touch  upon  the  effect  of  an 
QDdisclofled  interest  in  the  officer  upon  the  validity 
of  an  instrument  to  which  acknowledgment  is  es- 
sential. 

The  rule  as  established  by  the  cases  cited  above 
seems  to  bethat  a  direct  interest  in  the  subject  of  the 
Instrnment  disq  ual  iflea  the  officer  subject  to  the  qual- 
ideation  noted  with  respect  to  the  effect  of  an  undis- 
closed Interest  on  the  record  as  constructive  notice, 
but  under  Coopeb  v.Hamilton  PBBpnruAx.  Bli>o. 

83  L  K  A.  22 


k  L.  ASBO.  (Tenn.)  post,  838,  andBeed  Fertilizer  Oo. 
V.  Thomas  (Tenn.)  37  N.  W.  230,  an  acknowledgment 
before  an  officer  so  interested  would  be  voidable 
only,  and  not  void. 

The  validity  of  acknowledgment  of  a  deed  of 
trust  taken  by  the  trustee  is  the  subject  of  the  note 
to  Botlischlld  V.  Dougher  (Tex.)  16  L.  R.  A.  710. 

m.  Agentt^  altomeys,  and  offieen  of  corporation*. 

One  who  Ideottfles  himself  with  the  transaction 
by  placing  his  name  on  the  face  of  the  instrument 
as  the  avowed  agent  of  one  of  the  parties  is  incom- 
petent to  take  the  acknowledgment.  Sample  v. 
Irwin,  46  Tex.  607. 

Otherwise  the  mere  relation  of  agency  or  attomey- 
ship  dissociated  from  interest  in  the  subject-mat- 
ter does  not  generally,  in  the  absence  of  statute,  dis- 
qualify an  officer.  But  see  Jones  v.Porter,  infra  JY, 

An  agent  of  the  mortgagor  to  procure  the  loan  is 
not  disqualified  to  take  the  acknowledgment  of  tlie 
mortgagor.    Penn  v.  Garvin,  60  Ark.  611. 

A  notary  who  is  also  deputy  sheriff  may  take  the 
sherifTs  acknowledgment  of  a  deed  of  foreclosure 
made  by  the  latter  as  trustee  under  a  deed  of  trust. 
Gwing  V.  Vanuewitz,  8  Mo.  A  pp.  002. 

It  is  held  in  Piland  v.  Taylor,  118  N.  a  1«  that  a 
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and  wife  is  geoerally  quite  clear  and  unmistak- 
able e?ideDce.  Of  tLe  acknowledgment  whicb, 
equally  with  the  execution,  is  imperatively  re- 
quired to  constitute  a  conyeyance  or  create  an 
encumbrance,  the  sole  eyidence  is  the  certifi- 
cate of  the  officer  taking  such  acknowledg- 
ment. Whether  his  act  in  this  respect  is  styled 
••judicial,"  ''quasi- judicial,"  or  •'mlnistenal/' 
counts  for  less  than  whether  his  ex  parte  cer- 
tificate, which  entitles  the  instrument  to  be 
receiyed  in  evidence  on  the  one  hand,  and 
complete  its  validity  on  the  other,  shall  be  ac- 
cepted only  when  he  has  acted  under  such 
circumstances  that  the  requirement  of  fairness 
In  taking  and  evidencing  the  acknowledgment 
is  not  in  conflict  with  his  obligations  towards 
the  grantee.  Whenever  a  deed  has  been 
plac^  upon  record,  third  parties  are  entitled 
to  rely  upon  the  facts  thereby  published,  and 
those  alone,  and  it  is  then  too  late  to  afford  re- 
lief against  its  false  recitations.    The  only  safe 


I  course  is  to  require  that  the  evidence  of  the 
essential  requirement  of  acknowledgment  in 
conveying  or  encumbering  a  homestead  sbaU 
be  of  sucn  a  nature  that  there  shall  be  no 
danger  that  the  officer  who  takes  the  acknowl- 
edgment shall  be  likely  to  mistake  the  truth. 
This  was  beneficent  and  practicable,  for  along^ 
time,  with  reference  to  the  privy  examination 
of  married  women.  It  can  scarcely  be  other- 
wise with  respect  to  the  conveyance  or  encum- 
brance of  the  homestead.  It  may  be  that  the 
so-called  "emancipation"  of  married  women 
renders  unnecessary  any  precautions  against 
the  improvident  surrender  of  the  control  of 
the  wife's  property  to  her  husband,  and  that 
therefore  the  law  requiring  her  separate  ex- 
amination should  be  laid  aside  as  an  outgrown 
fiction;  but  this  can  never  be  assumed  of  help- 
less children,  in  whose  interest  and  for  whose 
benefit  have  mainly  been  enacted  the  humane 
provisions  of  the  homestead  law. 
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Stephen  COOPER  and  Wife.  Apple., 

HAMILTON    PERPETUAL     BUILDING 
&  LOAN  ASSOCIATION. 

( Tenn ) 

The  Ihet  that  an  aelmowled^ment  of  a 
deed  of  tnut  to  a  eorporation  wae 
taken  by  a  stoekholder  and  director  who 
was  a  notary  pubUo  does  not  make  the  instru- 
ment invalid,  in  the  absence  of  any  Improper 
ooDduot,  bad  faith,  or  undue  advantage  arliiDg 
out  of  his  relation  to  the  corporation. 

(September  28, 1806.) 

APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  reversing 
a  decree  of  the  Chancery  Court  of  Hamilton 
County  in  their  favor  in  a  suit  to  enjoin  de- 
fendant from  takinfr  possession  of  certain  real 
estate  which  defendant  claimed  under  a  trust 
deed  which  had  been  foreclosed.     Affirmed. 

The  facU  are  stated  in  the  opinion. 

Meters.  Shepherd  &  Friersont  for  ap- 
pellants: 

An  officer  cannot  take  an  ackowledgment  of 


a  deed  to  which  he  is  a  party  or  in  which  he  i» 
directly  or  indirectly  interested.  Particularly 
is  this  true  when  it  is  considered  as  a  judicial 
act,  or,  as  it  is  said  in  this  state,  is  assimilated  to 
a  judicial  act. 

Hhea  v.  leety,  1  Tenn.  Legal  Rep.  203;  Mar- 
tindale,  Conv.  §  256;  Devlin,  Deeds,  §  426^ 
Ticdeman,  Real  Prop,  g  810:  Hammere  v.  Dole, 
61  ni.  810;  Oroeebeek  y.  Sedey,  13  Mich.  844. 

The  acknowledgment  of  a  deed  of  trust  taken 
by  the  trustees  therein  as  notary  public  is  void. 

Brown  v.  Moore,  88  Tex.  648;  bail  v.  Moore, 
51  Mo.  589;  Serene  v.  Hampton,  46  Mo.  404. 

The  office  of  maf^istrate  in  respect  to  private 
examination  is  a  judicial  and  delicate  one. 

Withers  v.  Baird,  7  Watts,  227,  82  Am.  Dec. 
754. 

A  grantee  in  a  deed  can  never  act  as  an  officer 
in  taking  an  acknowledgment  to  the  convey- 
ance. 

Waewn  v.  Connor,  54  Miss.  852;  WiUon  t. 
Traer,  20  Iowa,  238. 

A  stockholder  is  incompetent  to  serve  as 
judge  or  juror  in  a  case  in  which  the  corpora- 
tion is  a  party. 


deputy  of  a  county  clerk  may  take  the  probate  of  | 
a  deed  to  the  latter,  but  this  decision  is  put  on  the 
ground  that  the  deputy  to  expressly  authorized  by 
statute  to  take  acknowled^rment  and  proof  of  deeds, 
*  and  in  exercising  such  function  he  acts  by  virtue  of 
the  statute  alone,  and  not  by  a  delegation  of  au- 
thority from  the  clerk. 

So,  a  sberiff^s  deed  on  a  sale  under  execution  Is 
not  invalid  because  the  judge  who  presided  over 
the  court  from  which  the  execution  issued,  and  k>e- 
fore  which  the  acknowledgment  was  made,  is  a 
grantee.  It  appears  in  this  case  that  such  court 
was  the  only  one  by  whicdi  the  acknowledgment 
could  have  been  taken.  Lewis  v.  Curry,  74  Mo. 
49. 

That  an  offlcer  before  whom  a  husband  and  wife 
acknowledge  a  deed  is  attorney  for  either  or  both 
of  them  does  not  invalidate  the  acknowledgment. 
Bierer  v.  Freta,  82  Kan.  829. 

A  partner  of  the  mortgagee,  who  negotiated  the 
loan,  may  take  the  acknowledgment  of  a  chattel 
mortgage  where  he  has  no  interest  in  the  mortgage 
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or  the  note  secured  thereby.   Brereton  v.  Bennett^ 
15  Colo.  264. 

But  a  deed  of  a  married  woman,  ackowledged  be> 
fore  the  husband  of  the  grancee,  who  was  the  pro- 
curing cause  of  its  being  made,  is  void.  Joooe  v. 
Porter,  f»  Miss.  628. 

The  acknowledgment  of  a  deed  by  a  marrie<> 
woman  is  not  invalid  because  taken  by  an  officer 
who  is  the  attorney  and  nephew  of  one  interested 
in  its  procurement  First  Nat.  Bank  v.  Roberts,  ^ 
Mont.  828. 

A  magistrate  is  not  disqualiiied  to  take  the  ex- 
amination of  a  married  woman  fortheconveyant'c 
of  her  land  because  he  is  the  solicitor  of  her  hus- 
band. Bomanes  y.  Fraser,  16  Grant,  Cb.  (U.  C.v 
97. 

A  wife*s  privy  acknowledgment  of  a  mortgage 
securing  a  debt  of  her  husband  is  not  void  because 
made  before  the  general  attorney  of  the  husband, 
where  such  attorney  is  not  in  any  way  identlfled 
by  the  mortgage  as  an  agent  or  attorney  of  any  off 
the  parties.    Kutoh  v.  Holley,  77  Tex.  Wk 
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R.  Co.  T.  Howard,  20  Mich.  18;  Cooley,  Const. 
Lim.  410,411. 

Messrs.  Bajrton  A  Chapin  and  E.  M. 
Dodsont  for  appellee: 

In  so  far  as  the  law  of  our  state  is  concerned 
nnder  the  statutes  in  force  to  day  there  can  he 
no  doubt  that  the  act  of  the  taking  of  an  ac- 
knowledgment by  a  notary  is  clearly  a  minis- 
terial one. 

A  judicial  act  Is  the  announcement  of  the 
rule  of  law  applicable  to  an  ascertained  state 
of  facts. 

Althouirh  the  record  of  a  deed  of  which  the 
acknowledgment  is  taken  by  a  party  inter- 
ested would  not  operate  as  constructive  notice 
to  a  subsequent  purchaser,  yet  the  deed  would 
be  eood  ax  between  the  parties. 

Martindale.  Cout.  §  256.      . 

The  notary's  capacity  in  regard  to  the  taking 
of  affidavits  and  aclcnowledgments,  these  be- 
ing purely  ministerial  acts,  is  not  at  all  affected 
by  the  fact  that  he  is  interested  in  any  way. 

16  Am.  &  Eng.  Enc.  Law,  p.  774. 

The  taking  of  the  acit  now  lodgment  is  a  min- 
isterial act* 

HiU  V.  ^Bacon,  48  HI.  470;  8  Washb.  Real 
Prop.  846;  1  Jones.  Mortg.  535;  Fogarty  v. 
Finlay,  10  Cat.  289,  70  Am.  Dec.  714;  Landers 
V.  Rdiov,  26  Cal.  406;  EmmalY.  WM,  86  Cal. 
197;  Odiarne  v.  Mason,  9  N.  H.  24;  Frink  v. 
Pond,  46  K.  H.  125;  Dodge  v.  HolUnshead,  6 
Minn.  25,  80 Am.  Dec.  483;  Annany.  Folsom, 
6  Mioo.  500;  Hughes  v.  Coleman,  10  Bush,  246; 
Ford  V.  7>a^,  7Bush,  156;  Woodhe*JtdY,  Foulds, 
Id.  222;  JeU  v.  Rogers,  12  Bush,  564;  EUiott  v. 
Fitirsol,  26  U.  S.  1  Pet.  384,  7  L.  ed.  167. 

It  is  so  held  in  Iowa. 

Morris  Y,  Sargent,  18  iDwa,  90;  Van  Orman 
y.  McGregor,  28  Iowa,  800. 

The  Alabama  courts  now  hold  that  a  notary 
is  competent  to  take  his  father's  acknowledg- 
ment. 

Eason  v.  lAeU,  42  Ala.  456. 

In  South  Carolina  the  certificate  may  be  at- 
tacked. 

Haj^s  V.  Hays,  5  Rich.  L.  81 ;  Bruce  v.  Perry, 
11  Rich.  L.  121. 

The  leading  case  upon  this  Question  of 
whether  it  is  a  ministerial  or  judicial  act  is 
that  of  Lf/nch  ▼.  Livingston,  6  N.  Y.  488. 

KimhnU  v.  Johnson,  14  Wis.  674;  Truman 
▼.  Lore,  14  Ohio  St.  151. 

No  authority  can  be  found  where  a  person 


corporation  has  been  held  to  have  been  disqual- 
ifled. 

Sawyer  v.  Cox,  68  III.  185. 

The  chancellor  erred  in  decreeing  that  the 
acknowledgment  of  said  deed  of  trust  was 
void. 

Bead  Fertilizer  Co,  v.  Thomas,  Tenn.  Sup. 
Ct.  (Enoxville)  last  term;  Upton  v.  Jones,  10 
Heisk.  564;  Thomas  y.  Wassen,  Tenn.  Sup.  Ct. 
(Knoxville)  Oct.  term,  1879 :  BoUman  v. 
Pierce,  MS.  Jackson,  April,  1893. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  building  and  loan  association 
in  this  case  claims  title  to  certain  premises  un- 
der the  foreclosure  of  a  deed  of  trust  executed 
by  Cooper  and  wife  to  secure  a  debt  due  the 
association.  The  complainants  claim  home- 
stead in  the  premises,  and  the  bill  is  filed  to  se- 
cure the  same,  and  enjoin  the  association  from 
taking  possession  under  their  foreclosure  pro- 
ceedings. The  theorv  of  the  bill  is  that  the 
deed  of  trust  which  has  been  foreclosed  was 
acknowledged  before  one  E.  T  Chapin,  a  no- 
tary public,  and  that  the  acknowledgment  is 
illegal  and  void,  because  the  notary,  when  he 
took  the  acknowledgment  of  the  husband  and 
wife,  was  a  stockholder  and  director  in  the  as- 
sociation, and  its  attorney,  and.  l>eing  thus  in- 
tere.sted.  he  was  incompetent  to  take  the 
acknowledgment  of  any  instrument  made  to 
or  for  the  benefit  of  the  association.  The  only 
question  involved  is  whether  an  officer  so  in- 
terested is  competent  to  take  an  acknowledg- 
ment, and  whether  this  conveyance  so  ac- 
knowledjsred  is  valid,  and  passes  the  homestead 
of  complainants.  The  chancellor  was  of  the 
opinion  the  acknowledgment  was  invalid,  and 
the  conveyance  void  as  to  the  homestead,  and 
so  decreed,  and  defendant  appealed,  and  aa- 
signed  error.  The  cause  was  heard  by  the  court 
of  chancery  appeals,  and  the  decree  of  the 
chancellor  was  reversed,  and  complainants  have 
appealed  to  this  court,  and  assigned  error  rais- 
ing the  question  before  stated. 

There  is  quite  a  conflict  of  authority  and  di- 
versity of  holding  in  the  different  states  upon 
the  question  of  whether  the  act  of  taking  an 
acknowledgment  to  a  deed  or  other  instrument 
is  a  ministerial  or  Judicial  act.  It  has  been 
held  to  be  a  ministerial  act  in  the  United  States 
courts  and  in  the  courts  of  Arkansas,  Georgia. 


It  Is  held  in  Niobols  v.  Hampton,  it  Ga.  268,  thai 
an  affidavit  probatlnflr  a  mortfirage  taken  before  the 
attorney  of  the  mortflrairee,  who  is  a  notary  public, 
iB  wtthin  the  prohibition  of  the  Code  afrainst  at- 
torneys taking-  affidavits  required  of  their  clients, 
and  chat  such  an  affidavit  does  not  entitle.themort- 
gaire  to  record. 

The  principle  announced  hi  Horbach  v.  Tyrrell 
(Neb.)  07  N.  W.  486,  which  ffoverns  the  principal 
case,  that  the  mere  relation  which  an  officer  of  a 
corporation  sustains  to  it  by  virtue  of  his  office 
does  not  disqualify  him  to  take  the  acknowledfr- 
ment  of  a  mortgage  to  it,  it  not  appearing  or 
necessarily  being  implied  that  he  is  a  stockholder.-' 
finds  some  support  in  Sawyer  v.  Cox,  68  HI.  130, 
holding  that  the  fact  that  a  notary  is  an  officer  of 
the  grantor  oorporation  and  countersigns  the  deed 
does  not  disqualify  him  to  take  the  acknowledg- 
ment of  the  corporation  by  its  vice  president, 
wliere  his  signature  is  not  essential  to  the  validity 
of  the  deed. 
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A  case  which  in  its  essentials  more  closely  re- 
sembles Horbach  v.  Tyrrell,  ncpro,  is  Nicholson  v. 
Gloucester  Charity  School  (Va.)  Si  S.  B.  899,  in 
which  it  is  held  tbat  an  officer  is  not  disqualified  to 
take  the  acknowlsbdgment  of  a  deed  of  trust  to  se- 
cure tbe  debt  of  an  eleemosynary  institution  be- 
cause he  was  one  of  theTlooorporators  of  the  insti- 
tution and  entitled  to  compensation  for  each 
day^  services  rendered  by  him  as  such.  Tbe  con- 
trolling element  in  this  case  seems  to  be  that  he 
had  no  pecuniary  Interest  in  the  institution  other 
than  as  a  mere  creditor  for  bis  daily  stipend. 

Cooper  V.  Hamilton  Perpetual  Bldg.  ft  L.  Asso. 
(Tenn.)  87  8.  W.  12,  in  applying  the  rule  thereby 
adopted,  goes  still  further  than  the  cases  cited 
above,  and  holds  that  an  acknowledgment  of  a 
mortgage  essential  to  the  release  of  tbe  boraesiead 
is  not  void  becaura  made  before  a  stockholder,  di. 
rector,  and  attorney  of  the  building  and  loan  as- 
sociation which  is  the  mortgagee. 

And  Horton  v.  Columbia  Bldg.  Asso.  0  Week.  L. 
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Illinois,  Kentucky,  Maine,  Massachusettg, 
Minnesota,  New  Hampshire,  New  York,  Mary- 
land, and  Ohio,  and  in  these  states  it  is  held 
that  an  officer  may  take  acknowledgment 
though  related  or  interested  or  a  party.  But  it 
is  held  to  be  a  judicial  act  in  other  states,  to  wit, 
Alabama,  California,  Iowa,  Missouri.  North 
Carolina,  Pennsylvania,  Virginia,  West  Vir- 
ipnia,  Mississippi.  The  authorities  are  collated 
ID  1  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  489. 
In  Tennessee  the  courts  have  held  that  the  act 
is  judicial  or  quasi  judicial,  and  especially  is 
this  so  as  to  the  act  when  it  involves  the  privy 
examination  of  a  married  woman.  BJua  v.  IsHy, 
1  Tenn.  Legal  Rep.  292;  Shields  v.  Netherlands 
6  Lea,  197.  This  holding  is  doubtless  largely 
due  to  the  fact  that  under  our  statutes  origi- 
nally acknowledgments  were  taken  in  open 
court  and  with  the  formalities  attending  other 
judicial  proceedings.  This  rule  has,  however, 
oeen  relaxed  untU  clerks  and  deputies  and 
notaries  may  take  acknowledgment  out  of 
open  court,  and  even  in  foreign  states,  where 
this  state  has  no  judicial  jurisdiction.  Aside 
from  the  question  whether  the  act  is  ministe- 
rial or  judicial  or  both  in  its  character,  it  is 
held,  and  properly  so,  that  it  is  unwise  and 
•contrary  to  public  policy  for  any  officer  to  take 
an  acknowledgment  to  any  instrument  to 
which  he  is  a  party,  or  in  which  he  is  inter- 
ested, directly  or  indirectly.  In  either  event 
the  officer  should  be  disinterested,  and  entirely 
impartial  as  bet  ween  the  parties.  Devlin,  Deeds, 
i§  426;  Tiedeman,  Real  Prop.  §  810;  Hammers 
T.  Dole,  61  ni.  810;  Oroesbeck  v.  SeeUy,  13 
Mich.  844.  And  it  is  held  in  a  large  number 
of  cases  that  &uch  acknowledgments,  affected 
by  interest  or  relationship,  are  invalid  and 
void,  at  least  so  far  as  thind  persons  are  con- 
cerned. 1  Am.  &  Eog.  Enc.  Law,  2d  ed.  pp. 
493,  494.  We  have  been  cited  to  quite  a  number 
of  cases  in  our  own  state  which  appear  to 
sanction  the  holding  that  such  an  acknowledg- 
ment is  not  valid,  and  amoni;  them  the  cases 
•of  Beaumont  v.  Yeatman,  8  Humph.  542,  and 
Tipton  V.  Jones,  10  Heisk.  664.  These  cases 
-simply  involve  the  question  whether  a  deputy 
■clerk  could  take  an  acknowledgment  to  an  in- 
strument to  which  his  principal  was  a  party, 
^or  in  which  he  was  beneficially  interested; 
:and  it  was  held  proper  for  him  to  do  so,  be- 
cause the  deputy  is  a  sworn  officer,  and  disin- 
terested. Several  unreported  cases  are  also  re- 
lied on,  in  which  it  is  claimed  this  court  up- 


held such  acknowledgments  when  the  officers 
taking  them  were  interested  in  or  parties  to  the 
Instrument,  and  such  has  been  the  holding  of 
this  court.  We  think  the  true  rule  Is  that, 
while  acknowledgments  taken  before  officera 
who  are  related  to  either  party  or  inter- 
ested in  the  instrumenta  are  contrary  to  public 
policy,  and  by  no  means  to  be  encouraged,  and 
while  the  practice  which  has  become  so  preva- 
lent should  be  discountenanced  and  discon- 
tinued, still  such  acknowledgments  are  not  ab- 
solutely invalid  and  void  because  of  such  in- 
terest or  relationship,  without  more.  Where 
there  is  no  imputation  or  charge  of  improper 
conduct  or  bad  faith  or  undue  advantage  aris- 
ing out  of  such  interest  or  relationship,  the 
mere  fact  that  the  acknowledgment  was  taken 
before  such  officer  would  not  vitiate  the  in- 
strument, or  render  it  void,  when  it  was  other- 
wise free  from  objection  and  criticism.  It  is 
certainly  improper  and  bad  policy  for  a  judsre 
to  preside  or  act  in  any  case  in  which  he  is  a 
party  or  interested,  or  in  which  he  is  related  to 
the  parties  who  are  interested;  but  the  fact 
that  a  judicial  officer  does  so  act  in  such  case 
does  not  render  the  proceedings  or  judgments 
void,  or  make  either  a  nullity.  In  Uwrnes  v. 
Eason,  8  Lea,  754,  this  question  was  maturely 
considered,  and  an  elaborate  opinion  was  ren- 
dered by  the  court,  speaking  through  Judge 
Cooper,  liolding  that  a  judgment  rendered  by 
a  justice  of  the  peace  related  to  one  of  the  par- 
ties within  the  prohibited  degree  is  not  void, 
but  voidable  only,  and  an  execution  issued  on 
such  judgment  should  not  be  quashed  for  that 
reason  alone.  The  learned  judge  reviewed  the 
cases  thoroughly,  and,  overruling  those  in  con- 
ffict,  announced  the  opinion  of  the  court  as 
above  indicated  as  the  oest  and  most  approvi*d 
holding.  This  ruling  has  been  followed  in 
Rosey  v.  Eaton,  9  I^,  500.  and  in  Grundff 
County  Y,  Tennessee  Coal,  I,  db  B,  Co,  94  Tenn. 
826.  These  cases  go  upon  the  idea  that  the 
incompetency  of  the  officer  is  waived,  and  that 
the  judgments  are  voidable,  and  not  void.  In 
accord  with  these  principles  involved  in  these 
cases,  we  think  the  better  rule  is  that  ackowl- 
edgments  before  parties  related  or  interested  are 
voidable,  but  not  ipso  facto  void;  and,  while 
such  acknowledgments  will  not  per  se  be  de- 
clared void,  still  they  are  open  to  attack,  and 
the  court  will  lend  a  ready  ear  to  evidence  of 
undue  advantage,  fraud,  or  oppression  arising 
out  of  the  fact  of  such  relationship  or  interest 


fiulL  141«  Bates*  Ohio  Dlff.  p.  S,  holds  that  the  fact 
-that  one  is  a  stockholder  in  and  the  secretary  and 
Ireosurer  of  the  morteraffee  oorporatioo  does  not 
'disqualify  him  to  take  the  acknowledgment  of  the 
mortgage. 

TV.  Relatives  of  parties. 

There  seems  to  be  no  cases  holding  that  mere  re- 
la  tioDsbip  to  either  of  the  parties  disqualifies  an 
oflBccr  to  take  an  acknowledffment. 

Relationship  to,  and  presumptive  heirship  of,  the 
irrantees  in  a  deed,  does  not  disqualify  an  officer  to 
take  the  acknowledgment,  although  such  relation- 
ship would  disqualify  a  Judge  from  acting  in  a  case 
In  which  the  grantees  were  parties.  Lynch  v.  Liv- 
ingston, 6  N.  Y.  42S.  This  case  holds  that  the  tak- 
ing of  an  acknowledgment  is  a  ministerial  and  not 
a  Judicial  act. 

And  in  that  respect  It  is  followed  by  Remington 
Paper  Co.  ▼.  0*Dougherty,  81  N.  Y.  474.  holding 
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that  an  officer  is  not  disqualified  to  take  the  ac- 
knowledgment of  the  deed  by  the  fact  that  he  is 
the  husband  of  the  grantee  and  son  of  the  grantor. 

And  by  Kimball  v.  Johnson,  14  Wis.  675,  to  the 
effect  that  the  husband  of  the  mortgagee  is  not  die- 
qualified  to  take  the  acknowledgment  of  the  mort- 
gagor. 

And  by  First  Nat.  Bank  ▼.  Roberts,  9  Mont  323. 

That  a  chattel  mortgage  was  attested  only  by  a 
brother-in-law  of  the  mortgagee,  who  was  a 
notary,  does  not  render  it  illegal  or  its  record  of 
his  attestation  ex  oJfMo  bad.  Welsh  ▼.  Lewis,  71 
Ga.  887. 

Jones  T.  Porter,  60  Miss.  088,  it  is  to  be  observed, 
does  not  base  the  invalidity  of  the  deed  alone  upon 
the  fact  that  the  olflcer  taking  the  acknowledg- 
ment was  the  husband  of  the  grantee,  but  also 
upon  the  fact  that  he  was  the  procuring  cause  of 
its  execution. 

Q.  H.P. 
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CoopsR  ▼.  Hamilton  Perfbtual  Bihlding  &  Loan  Association. 
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In  the  ofl9cer  taking  tbe  ackDowledgment.  In 
the  case  at  bar  it  is  not  shown  that  the  com' 
pkioaDts  were  prejudiced  in  any  way  by  the 
f:icts  that  the  acknowledgmeDt  was  taken  be- 
fore Chapin,  or  that  he  practised  any  fraud  or 
(k'cppiion  upon  them,  or  that  he  obtained  any 
\indiie  advantage  by  reason  of  his  relation 
lo  the  defendant  company,  or  that  he  failed. 


in  taking  the  acknowledgment,  to  do  anything 
the  law  reouired  him  to  do;  but  the  case  u 
vested  solely  and  entirely  upon  the  ground 
that  an  acknowledgment  thus  taken  is  ipsa 
faeio  a  nullity  and  void. 

We  can  see  no  error  in  the  conclusion 
reached  by  tbe  court  of  chancery  appeals,  and 
the  decree  qf  that  court  ie  affirmed,  with  costs. 


MISSOURI  8UPUBME  COURT. 


STATE  of  Missouri,  ex  rel.  ST.  LOUIS, 
KENNETT,  &  SOUTHERN  RAILROAD 
COMPANY  «ia«.. 

V, 

John  G.  WEAR.  Judge  of   Twenty  Second 
Circuit  Court,  et  al. 
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1.  A  court  of  equity*  no  less  than  a  court  or 
law.  may  be  called  back  within  tbe  bouodaries  of 
its  rightful  JurisdIcUoD  by  processor  prohibition- 

8.  An  excessive  and  nnanthorlsed  ap- 
plication of  Judicial  force,  althouRh  in  a 
cause  otherwise  properly  ooflrnlzable  by  the  court 
or  Judfre  in  question,  may  be  preyentcd  by  pro- 
hibition. 

8.  Proceedings  need  not  be  so  entirely 
void  as  to  warrant  a  declaratiOD  of  nullity  upon 
a  collateral  inquiry  in  order  to  justify  tbe  use  of 
the  writ  of  profalbitioo. 

4.  No  temporary  receivership  can 
rightly  be  set  np  to  last  three  months  without 
affordiDg*  first  a  hearing  to  the  party  whose  pos- 
session of  property  is  determined  by  such  an 
order. 

6.  An  early  opportunity  to  combat, 
and,  if  desired*  to  review,  an  ez  parte 
Appointment  of  a  receiver  is  contemplated 
by  Laws  1806^  p.  01.  providlog  for  an  appeal,  and 
the  very  summary  determination  thereof,  from 
any  order  refusing  to  revoke,  modify,  or  change 
an  interlocutory  order  appointing  a  receiver. 

6.  An  ez  parte  order  for  a  receiver- 
ship of  property  by  a  judge  in  vacation  shouid 
also  appoint  a  very  early  day  for  the  showing  of 
cause  against  the  order. 

7.  A  motion  in  wacation  for  the  revoca- 
tion of  an  ez  parte  appointment  of  a 
receiver  which  was  made  in  vacation  is  per- 
mitted by  a  reasonable  construction  of  Laws 
18B6,  p.  91,  providing  for  an  appeal  from  an  order 
refusing  to  revoke  or  change  an  interlocutory 
order  appointing  a  receiver. 

8.  An  ez  parte  order  to  a  sheriff  in  pro- 
ceeding^ for  the  reeeivership  of  a  cor- 
poration*  directing  him  to  seize  property  in 
possession  of  a  new  corporation  which  is  not  a 
party  to  the  proceedings  and  is  not  given  an  op- 
portunity to  show  cause  against  the  proposed 
order,  should  be  intercepted  by  a  writ  of  prohi- 
bition. 


9.  Want  of  objection  to  the  lack  of 
Jurisdiction  is  (not  a  barrier  to  a  prohibition 
where  tbe  order  complained  of  waa  entered  in 
vacation,  ez  parte,  and  the  defect  of  Jurisdiction 
appears  on  the  face  of  the  papers. 

10.  The  want  of  an  ezception  to  an  ob- 
jectionable order  does  not  prevent  a  writ 
of  prohibition  where  no  opportunity  to  except 
was  had  because  the  proceeding  was  ex  parte, 

11.  The  Ikct  that  an  order  disobeyed 
was  beyond  the  Jurisdiction  of  the  au* 

thority  from  which  it  emanated  msy  be  showu  in 
defense  upon  process  for  contempt. 

18.  The  president  of  one  railroad  is  in- 
eligible to  appointment  as  receiver  of  a  compet- 
ing road  under  the  Missouri  statutes. 

18.   The  ineligibility  of  a  receiver  who 

was  appointed  cannot  be  available  as  the  ground 
of  a  prohibition  unless  the  fact  appears  in  some 
way  in  the  record  of  the  proceedings. 

(Shenraod,  X,  diteenle,) 
(June  IS,  1806.) 

APPLICATION  for  a  writ  of  prohibition  to 
prevent  the  carrying  out  of  certain  orders 
which  had  been  made  by  the  defendant  judge 
in  a  proceeding  to  place  the  relator  corpora- 
tion in  the  hands  of  a  receiver.     Writ  granted. 

Statement  by  Barclay*  J.: 

Tbe  proceeding  before  Judge  Wear  waa 
upon  a  petition  in  which  Mr.  Eerfoot  was 
named  as  plaintiff,  and  the  *'8t.  Louis,  Een- 
nett.  &  Southern  Railroad  Company,  a  corpo- 
ration, and  fjouis  Houck.  E.  F.  Blomeyer,  L. 
B.  Houck.  Theopbilus  Besel,  and  £.  S.  Mc- 
Carty,  as  direciors  in  said  railroad  company, 
and  the  Pemiscot  Railroad  Company,  a  corpo- 
ration, and  Robert  Q.  Ranney,  Leo  Doyle, 
Robert  T.  Gibonej[.  and  John  R.  Jeannin,  di- 
rerJors  in  said  railroad  company,  and  Louis 
Houck,"  defendants.  The  substance  of  that 
petition  (according  to  the  statement  of  the 
counsel  for  defendants  in  the  supreme  court, 
which  statement  is  regarded  as  sufficiently  full 
for  the  purposes  of  the  prohibition  case)  is  as 
follows: 

On  the  17th  of  March,  1800,  there  was  or- 
ganized under  tbe  laws  of  this  state  the  St. 
Louis,  Eennett,&  Southern  Railroad  Company, 
with  a  capital  of  $180,000,  divided  into  1,800 


NOTS.~Upon  the  questions  as  to  prohibition 
agaiost  unauthorized  receiverships,  and  as  to  ez 
parte  appointments  of  receivers,  the  above  case  is 
unusually  valuable. 

As  to  the  power  to  appoint  a  receiver  on  behalf 
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of  a  shareholder  or  in  a  suit  in  which  no  other  re- 
lief is  asked,  see  note  to  Supreme  SittiDg,  O.  of  I. 
H.  V.  Baker  (Ind.)  20  L.  R.  A.  2ia  See  aL  j  State, 
Independent  Dlst.  Teleg.  Co.,  v.  Second  Judicial 
Dist.  Ct  (Mont.)  27  L.  B.  A.  808. 
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shares  of  the  par  value  of  $100  each,  designed 
to  be  coostructed  and  operated  from  Campbell 
to  Eennett,  Dunklin  county,  Missouri, — a  dis- 
tance of  19  miles.  Of  this  stock,  A.  J.  Eer- 
foot  held,  and  still  holds,  108  shares,  and  E. 
S.  McCarty,  Harry  H.  Ferguson,  Melvin  L. 
Gray,  and  George  Denison.  respectively,  held 

108  shares.    Prior  to  tlie day  of  July,  1891, 

all  the  shares  of  the  other  stockholders  in  said 
company  were  purchased  by  A.  J.  Eerfoot  and 
E.  S.  McCarty.  On  July  8, 1891,  said  Eerfoot 
and  McCarty  entered  into  a  contract  with  re- 
lator Louis  Uouck,  by  the  terms  of  which  said 
Houck  agreed  to  transfer  to  said  Eerfoot  and 
McCarty  ten  interest-bearine  extension  bonds 
of  the  Cape  Girardeau  Southwestern  Railway 
Company,  each  for  $1,000,  which  were  repre- 
sented to  be  worth  y^  of  their  face  value,  and 
also  to  organize  a  construction  company  for 
the  purpose  of  making  a  connection  between 
the  said  railroads  at  the  town  of  Campbell, 
said  connection  beinj;  of  the  approximated 
length  of  80  miles.  Of  the  stock  of  said  con- 
struction company^  said  Eerfoot  and  McCarty 
were  to  receive  49  per  cent  and  on  .the  con- 
struction of  said  connection,  ^aid  Eerfoot  and 
McCarty  were  to  be  superintendent  and  gen- 
eral manager,  respectively,  at  salaries  of  not 
less  than  $175  per  month.  By  the  terms  of 
this  contract,  one  half  of  the  real  estate  belong- 
ing to  said  St.  Louis.  Eennett,  &  Southern 
Railway  Company  at  Eenoett  was  to  be  trans- 
ferred to  said  Eerfoot  and  McCarty.  In  con- 
sideration of  the  foregoing,  said  Eerfoot  and 
McCarty  were  to  transfer  to  said  Houck  300 
shares  of  their  stock  in  said  railroad  company, 
on  the  completion  of  the  contract  aforesaici. 
After  the  above  terms  of  said  contract  had  been 
agreed  on  and  set  forth  therein,  additional  stip- 
ulations were  inserted  by  said  Houck  in  said 
contract,  without  the  knowledge  and  consent 
of  said  Eerfoot  and  McCarty,  to  the  effect  that 
in  no  event  was  said  Houck  to  be  personally 
responsible  for  the  fulfillment  of  said  contract, 
and  that,  if  said  contract  should  not  be  kept 
on  his  part,  such  failure  should  not  affect  in 
any  wise  the  said  contract,  and  that  1,360  ad- 
ditional full-paid  shares  of  stock  in  said  com- 
pany should  be  issued  to  said  Houck,  and  that 
the  140  shares  of  said  Eerfoot  and  McCarty 
should  be  considered  full  paid.  While  the 
bonds  above  referred  to  were  by  said  Houck 
transferred  to  said  Eerfoot  and  McCarty,  not 
onlv  were  they  not  of  the  value  represented  by 
sai()  Houck,  but  of  no  value  whatsoever:  and 
while  said  construction  company  was  organ- 
ized, and  certain  certificates  of  its  stock  trans- 
ferred to  said  Eerfoot  and  McCarty,  the  pur- 
pose of  its  organization— the  con.«truction  of  a 
connection  between  the  aforesaid  railroads — 
was  not  only  never  accomplished,  but  never 
attempted  to  be  carried  out,  and  said  certifi- 
cates are  consequently  of  absolutely  no  value. 
Shortly  after  the  transfer  of  the  800  shares  of 
the  stock  of  the  St.  Louis,  Eennett.  &  South- 
em  Railroad  Company  by  said  Eerfoot  and 
McCarty  to  said  Uouck  on  the  faith  of  the  per- 
formance of  the  terms  of  said  contract  by  said 
Houck,  said  Houck  held  a  meeting  of  the  pre- 
tended shareholders  holding  shares  in  excess 
of  those  held  by  said  Eerfoot  and  McCarty, — 
to  whom  no  notice  of  said  pretended  meeting 
was  ever  given,  or  attempted  to  be  given,  and 
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of  which  they  had  no  knowledge  or  informa- 
tion,~whereat  said  pretended  shareholders  did 
attempt  and  pretend  to  issue  to  said  Houck 
1,860  additional  shares  of  stock  of  said  railroad 
company.  This  action  of  said  pretended  share- 
holders, respondent,  Eerfoot,  claims  to  be 
fraudulent,  illegal,  and  void,  against  which  he 
has  protested,  and  now  protests,  and  in  affirm- 
ance ot  which  he  has  done  and  will  do  noth- 
ing. By  reason  of  the  aforesaid  facts,  it  is 
claimed  that  the  consideration  for  the  transfer 
of  said  stock  to  Houck  has  failed,  and  was 
only  brought  about  by  the  false  and  fraudu- 
lent representations  of  said  Houck,  with  the 
intent  to  cheat  and  defraud  said  Eerfoot  aud 
McCarty. 

it  is  also  charged  in  said  petition:  That, 
having  thus  fraud ulentlv  obtained  control  of 
said  railroad,  said  Houck  and  the  other  rela- 
tors have  mismanaged,  and  been  guilty  of 
gross  negligence  and  misconduct  in  their  trust 
capacity  as  directors,  officers,  etc. ,  and  fraud- 
ulently combined  to  cheat  and  defraud  re- 
spondent, Eerfoot,  and  to  render  his  shares  of 
stock  valueless,  etc.,  together  with  those  of 
other  of  the  stockholders.  That  the  other  re- 
lators, as  directors  of  said  company,  are  under 
the  influence  and  control  of  said  relator  Houck, 
and  conform  their  actions  to  accomplish  hi.' 
fraudulent  and  illegal  purposes,  and  to  carr\ 
out  his  unlawful  designs.  That  said  Loui> 
Houck  is  the  principal  shareholder  in  a  com 
pany  organized  to  construct  a  railroad  through 
the  counties  of  St.  Genevieve  and  Perry,  iu 
the  state  of  Missouri,  which  said  road  islocateii 
many  miles  from  the  St.  Louis,  Eennett,  & 
Southern,  and  that,  being  entirely  without 
credit,  said  Houck  has  used  in  the  construction 
of  said  road  divers  funds  belonging  to  said  St. 
Louis,  Eennett,  &  Southern  Railroad  Com- 
pany, without  any  authority  so  to  do  from  the 
stockholders  and  directors  of  said  company,  al 
though  with  the  pretended  authority  of  said 
board  of  directors.  That  said  Houck  is  also  the 
principal  stockholder  in  a  certain  railroad  in 
process  of  construction  through  Scott  county, 
Missouri,  and  in  the  construction  of  this  road 
said  Houck  has  illegally  and  fraudulentiv,  in 
like  manner  and  to  like  ends,  appropriated  the 
funds  of  said  St.  Louis,  Eennett,  &  Southern 
I^ilroad  Company.  That  on  or  about  Febru- 
ary 15,  1892.  the  Femiscot  Railroad  Company 
was  organized.— and  constructed  during  the 
year  1894,— of  which  said  Houck  was  the  real 
and  substantial  owner.  That  in  the  construc- 
tion of  this  road  said  Houck  wrongfully 
and  fraudulently  appropriated  certain  of  the 
funds  of  said  St.  Louis,  Eennett,  &  Southern 
Railroad  Company,  in  the  manner  and  witli 
the  purposes  as  aforesaid.  That  on  the  22* i 
day  of  April,  1895,  said  Houck,  in  furtherance 
of  his  said  designs  to  destroy  the  value  of  said 
Eerfoot's  stock,  and  of  the  property  of  said 
St.  Louis,  Eennett,  &  Southern  Railroad  Com 
pany.  caused  the  said  pretended  stockholders 
of  said  company  to  adopt  a  contract  attempted 
to  be  entered  into  between  the  directors  of  said 
last  named  companies,  whereby  the  two  said 
railroads  should  be  consolidated  into  one  road. 
Of  none  of  these  proceedings  was  said  Eerfoot 
notified,  and  of  none  of  which  did  he  have  any 
knowledge  or  information,  nor  did  be  in  any 
manner  participate  therein.    Under  this  pre- 
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tended  contract  of  coasolidatioo,  the  stock  of 
the  t^o  companies  was  to  be  called  in,  and 
oew  stock  in  the  consolidated  company  issued 
in  lieu  thereof.  That  said  contract  was  sub- 
mitted to  a  pretended  meeting  of  said  share- 
holders of  the  St  Louis,  Kennett,  &  Southern 
Railroad  Company,  and  the  minutes  of  said 
tneetin?  purport  to  show  that  said  contract  was 
Adopted  by  a  majority  of  its  stockholders,  all  of 
which  is  false.  That  a  copy  of  said  minutes,  and 
also  the  minutes  of  a  similar  meeting  of  the 
«hareholder8  of  said  Pemiscot  Railroad  Com- 
pany, showing  a  like  pretended  ratification  of 
the  same  contact,  have  been  filed  in  the  ofBce 
of  the  secretary  of  state  of  the  state  of  Missouri. 
The  said  attempted  consolidation  was  fraudu- 
lent and  void,  in  that  it  was  not  effected  in  con- 
formity with  the  laws  of  the  state  of  Missouri, 
and  with  a  fraudulent  intent  and  purpose,  and 
because  no  notice  of  said  meeting  was  given 
•aid  Eerfoot,  who  was  not  present  thereat,  al- 
though in  the  copy  of  the  minutes  of  said  meet- 
inff  on  file  with  the  secretary  of  state  he  is 
fauely  represented  as  voting  in  favor  of  said 
consolidation.  That  the  terms  of  said  contract 
of  consolidation  were  not  carried  out  by  said 
Houck,  or  the  other  relators.  That  the  earn 
inga  of  said  company  are  not  sufficient  to  dis- 
charge its  accruing  obligations,  and  that  the 
•alaries  and  wages  of  its  employees  have  not 
been  paid  for  the  last  six  months,  and  that  it  is 
now  in  debt  to  its  said  employees  to  the  extent  of 
many  thousand  dollars.  That  by  reason  of  the 
4bct8  aforesaid  said  company  is  unable  to  secure 
supplies  needed  in  the  operation  of  the  road. 
That  the  rolling  stock  and  other  properties  are 
in  need  of  repair  and  replenishing,  which  the  re- 
lators have  failed  and  refused  to  have  done. 
That  no  provision  has  been  or  is  now  being 
made  for  the  extinguishment  of  the  outstanding 
debts  and  bonds  hereafter  to  accrue.  That 
eaid  Houck  on  the  2d  day  of  December.  1895, 
did  remove  respondent.  Kerfoot.  from  his  posi- 
tion as  superintendent  of  said  road,  and  did 
appropriate  his  salarv  to  himself,  through  one 
of  the  relators,  his  kinsman  Louis  B.  Houck. 
That  the  said  Pemiscot  Railroad  Company  is, 
and  was  at  the  time  of  the  attempted  consoli- 
dation aforesaid,  hopelessly  insolvent.  That 
Its  debts  have  not  been  paid,  except  such  as 
were  paid  out  of  the  earnings  of  the  St.  Louis, 
Kennett,  &  Southern  Railroad  Company  aa 
aforesaid,  and  that  said  attempted  consolida- 
tion was  but  a  part  of  the  plan  of  said  Houck 
to  secure  and  absorb  both  properties.  That  by 
reason  of  all  of  which  the  said  St.  Louis,  Een- 
sett,  &  Southern  Railroad  Company  has  be- 
<x>me  greatly  embarrassed  financially,  and  that 
a  continuation  of  such  acts  of  mismanage- 
ment will  bring  about  the  insolvency  and 
bankruptcy  of  said  corporation. 

The  prayer  of  the  bill  is  that  relators,  as 
officers  of  said  company,  be  restrained  from 
diverting  further  amounts  of  money  from  the 
treasury  of  said  company;  that  they  be  sus- 
pended from  office  as  directors,  etc.,  and  that 
a  new  election  be  ordered  to  be  held  to  supply 
the  vacancy  thus  to  be  created;  that  an  ac- 
<x>anting  be  had  with  respect  of  the  funds  di- 
▼erted  as  aforesaid;  that  a  decree  be  rendered 
annulling  said  pretended  consolidation,  and 
restoring  the  funds  so  diverted  from  the  treas- 
«ry  of  the  St.  Louis,  Kennett,  &   Southern 
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Railroad  Company;  that  said  800  shares  of 
stock,  or  there  proportionate  interest  therein, 
transferred  by  said  Eerfoot  and  McCarty,  be 
restored  to  them,  and  that  said  contract  under 
which  the  transfer  was  made  be  annulled,  for 
reasons  aforesaid;  that  said  issuance  of  the 
1,860  shares  of  stock  be  annulled  and  canceled, 
for  the  reasons  before  mentioned;  and  that  said 
Houck  be  required  to  account  for  the  benefits 
that  have  accrued  to  him  by  reason  of  the 
transfer  of  said  800  shares  of  stock,  and  the  is- 
suance of  said  1,860  shares;  and  that  be  be  or- 
dered to  pay  one  half  of  the  same  to  said  Eer- 
foot. An  offer  is  made  to  return  to  said 
Houck  one  half  of  the  shares  of  stock  in 
the  construction  company  before  mentioned, 
and  like  offer  with  respect  of  said  extension 
bonds.  The  petition  then  asks  for  the  appoint- 
ment of  a  receiver  pending  the  determination 
of  the  issues  tendered,  in  order  to  prevent  the 
misappropriation,  and  to  insure  the  preserva- 
tion of  the  properties  involved. 

The  order  of  Judge  Wear,  appointing  the 
receiver,  is  as  follows : 

State   of    Mtssouri,  ) 
County    of  Dumklik.  f 
In  the  Circuit  Court,  July  term,  1800. 

A.  J.  Eerfoot,  plaintiff, 
t. 

The  St.  Louis,  Eennett,  &  Southern  Railroad 
Company,  a  Corporation,  and  Louis  Houck, 
E.  F.  Blomeyer,  L.  B.  Houck,  Theophilus 
Besel,  and  E.  S.  McCarty,  as  Directors  in 
said  Railroad  Company,  and  the  Pemiscot 
Railroad  Company,  a  Corporation,  and  Rob- 
ert G.  Ranney,  Leo  Doyle,  Robt.  T.  Gib- 
oney,  Louis  Houck.  and  John  R.  Jeannin, 
Directors  in  Said  Railroad  Company,  and 
Louis  Houck,  Defendanta. 
In  Vacation. 

Order  of  Appointment  of  Receiver: 
Now.  on  this  11th  day  of  April,  1896,  comes 
A.  J.  Eerfoot.  and  presents  to  me,  John  G. 
Wear,  judge  of  the  circuit  court  of  Dunklin 
county,  Missouri,  in  vacation,  at  chambers,  in 
the  city  of  Poplar  Bluff,  in  the  county  of  But- 
ler, in  the  state  of  Missouri,  a  certifiea  copy  of 
his  petition  filed  in  the  office  of  the  clerk  of 
the  said  circuit  court  of  said  Dunklin 
county,  in  a  certain  cause  entitled  above;  and 
with  it  he  presents  his  motion,  verified  by  his 
affidavit,  by  which  he  asks  the  appointment  of 
a  receiver  of  the  real  and  personal  property  of 
the  said  defendant  corporations  namea  above, 
which  said  motion  is  hereto  attached.  And 
the  said  John  G.  Wear,  Judge  as  aforesaid, 
havinff  heard  said  motion,  and  having  duly 
considered  the  same,  together  with  the  facis 
offered  in  connection  therewith  does  hereby 
order  that  Samuel  W.  Fordyce,  of  the  city  of 
St.  Louis,  Missouri,  be,  and  he  is  hereby,  ap- 
pointed as  receiver  of  all  and  singular  the  real 
and  personal  property,  wherever  situate,  of  the 
said  St.  Louis.  Kennett.  &  Southern  Railroad 
Company,  and  of  the  said  Pemiscot  Railroad 
Company,  and  that  he  shall  immediately  qual- 
ify as  such,  by  living  bond  for  the  faithful 
performance  of  his  duties  as  such  receiver,  in 
the  sum  of  $25,000,  and  that  after  his  qualifica- 
tion as  such  receiver,  having  duly  taken  the 
oath  prescribed,  he  shall  proceed  to  the  county 
of  Dunklin,  and  to  the  county  of  Pemiscot,  in 
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the  Btate  of  Missouri,  and  shall  take  charge  of 
the  said  property  of  the  said  railroad  com- 
panies, including  the  rolling  stock,  the  depots, 
Dooks,  and  papers  of  the  said  companies,  and 
that  he  shall  then  take  an  inventory  of  all  of 
the  said  property  so  taken  charge  of  by  him; 
that  he  shall  manage  the  said  railroad  proper- 
ties carefully  and  aiscreetly;  that  he  shall  con- 
tinue to  fulfil  and  perform  all  of  the  ezistin? 
contracts  of  the  said  railroad  companies  until 
the  further  order  of  the  court  in  the  premises; 
that  he  shall  discharge  all  of  the  current  ex- 
penses of  the  management  as  such  receiver  out 
of  the  earnings  of  the  said  roads  while  tbey  are 
in  his  hands  or  custody:  that  he  shall  keep  an 
accurate  and  exact  account  of  the  expenses  and 
of  the  income  of  the  two  said  railroads,  the 
one  extending  from  Campbell,  Missouri,  to 
Kennett,  Missouri,  and  the  other  extending 
from  Kennett,  Missouri,  to  Caruthersville. 
Missouri,  preserving  the  said  expenses  and  in- 
come separate  in  all  of  the  transactions  of 
himself  as  such  receiver,  and  that  be  shall  keep 
and  maintain  the  said  properties  in  good  con- 
dition until  the  further  order  of  the  said  cir- 
cuit court  of  Dunklin  county,  or  the  jud^e 
thereof  in  vacation;  and  that  he  make  a  full 
report  of  bis  acts  as  such  receiver  to  the  next 
term  of  said  court,  unless  ordered  to  do  so  be- 
fore that  date.  It  is  further  ordered  that  each 
and  every  agent  and  emplovee  of  the  said  de- 
fendant railroad  companies  named  above, 
whether  regarded  as  the  employees  of  the  said 
companies  as  one  corporation,  or  as  two  sepa- 
rate corporations,  shall,  upon  the  demand  of 
said  Samuel  W.  Fordyce,  after  his  qualifica- 
tion as  such  receiver,  immediately  yield  to  said 
receiver  the  possession  and  control  of  all  the 
property,  books,  and  accounts  of  the  said  de- 
fendant railroad  companies  or  company,  and 
the  said  Louis  Houck  and  the  other  defeodants 
named  as  the  officers  and  directors  of  said  de- 
fendant companies  are  hereby  ordered  to  turn 
over  and  deliver  to  Xhe  said  receiver  all  of  the 
books  and  papers  of  the  said  company  or  com- 
panies which  pertain  in  any  wise  to  the  man- 
agement and  business  of  the  said  company  or 
companies.  It  is  further  ordered  that  in  the 
event  that  any  such  employee  of  said  company 
or  companies  shall  fail  or  refuse  to  so  deliver 
to  said  receiver  the  property  in  his  said  care 
and  custody,  or  should  said  defendants  fail  or 
refuse  to  so  deliver  to  said  receiver  the  books, 
papers,  or  other  property  of  the  said  defendant 
company  or  companies,  the  said  receiver  shall 
at  once  report  the  person  so  failing  or  refusing 
to  the  undersigned  judge  for  his  further  orders 
in  that  behalf,  The  said  defendants  and  their 
employees  are  hereby  enjoined  and  forbidden 
from  in  any  manner  interfering  with  the  said 
possession  of  the  said  receiver  after  he  shall 
have  obtained  the  possession  of  the  said  prop- 
erty hereby  ordered  into  bis  hands,  until  the 
further  orders  of  the  said  court,  or  of  the  judge 
thereof  in  vacation.  It  is  further  ordered  that 
this  order  be  filed  in  the  office  of  the  clerk  of 
said  court  of  said  Dunklin  county,  and  that  a 
certified  copy  thereof  be  furnished  the  said 
Samuel  W.  Fordyce,  as  such  receiver,  and  that 
a  duly  certified  copy  thereof  be  served  upon 
the  defendants  named  above.  It  is  further  or- 
dered that  the  said  defendants  be  notified  to 
appear  before  me,  the  undersigned  judge  of 
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the  circuit  court,  at  the  next  term  of  the  circuit 
court,  in  the  county  of  Dunklin,  in  the  state  of 
Missouri,  then  and  there  to  show  cause,  if  any 
they  can,  why  the  appointment  hereby  made^ 
should  not  be  continued,  and  the  property  kept 
by  the  said  receiver,  pending  a  hearing  upon 
the  merits  of  this  controversy,  and  until  the 
said  defendants  may  be  heard  upon  the  merita- 
thereof.  And  the  service  of  a  duly  certified 
copy  hereof  shall  be  deemed  sufficient  service 
of  the  said  notice. 

Done  at  chambers  in  the  city  of  Poplar 
Bluff,  in  the  county  of  Butler  and  state  of 
Missouri,  this  11th  day  of  April,  1896. 

John  G.  Wear,  Judge. 

The  writ  issued  by  Judge  Wear  for  the  seiz- 
ure and  delivery  of  the  property  for  the  rail- 
road company  is  as  follows: 

State  op  Mtssouhi,     ) 
County  of  Dunklin,    j 

In  the  Circuit  Court,  Julv  term,  1896. 
A.  J.  Kerfoot,  rlaintiff. 

The  St.  Louis,  Kennett,  &  Southern  Railroad 
Company,  a  Corporation,  and  Louis  Houck, 
E.  F.  Bloomeyer,  L.  B.  Houck,  Theophilu» 
Besel,  and  E.  8.  McCarty,  as  Directors  in 
said  Railroad  Company,  and  the  Pemiscot 
Railroad  Company,  a  Corporation,  and  Rob- 
ert G.  Ranney,  Leo  Doyle,  Robt.  T.  Gibo- 
ney,  Louis  Houck,i  and  John  R.  Jeannin, 
Directors  in  said  Railroad  Company,  and 
Louis  Houck,  Defendants. 
To  W.  G.  Petty,  Sheriff  of  Dunklin  County^ 
Missouri: 

Whereas,  it  appears  to  me,  John  G.  Wear, 
judge  of  the  circuit  court  of  said  Dunklin  Coun- 
ty, Missouri,  sitting  in  chambers,  in  vacation, 
by  the  report  of  S.  W.  Fordyce,  whom  I  did  ott 
the  11th  day  of  April,  1896,  appoint  as  receiver 
of  all  the  property  of  the  said  St.  Louis,  Ken- 
nett, &  Southern  Railroad  Company,  and  of 
the  said  Pemiscot  Railroad  Company,  which 
report  is  duly  verified,  that  the  said  Samuel 
W.  Fordyce  did  on  said  18th  day  of  April, 
1896,  proceed  to  the  town  of  Kennett,  in  said 
Dunklin  couDty,  Missouri,  and  did  then  and 
there  cause  to  be  served  upon  one  Louis  B. 
Houck,  whom  he  found  in  charge  and  man- 
agement of  the  said  property  of  the  said  rail- 
road companies  or  company  named  above,  a 
duly  certified  copy  of  my  order  made  in  the 
above-entitled  cause,  appointing  him.  the  said 
S.  W.  Fordyce,  as  such  receiver,  and  that  be 
did  then  and  there  demand  of  the  said  Louis  B. 
Houck  the  possession  and  custody  of  the  prop- 
erty of  the  said  railroad  companies  or  company, 
and  did  demand  that  the  said  Louis  B.  Houck 
relinquish  the  possession  and  control  thereof 
to  him,  the  said  receiver,  and  that  said  Loui* 
B.  Houck  did  then  and  there  fail  and  refuse 
so  to  turn  over  and  deliver  to  said  receiver  the 
possession  and  control  of  thesaid  railroad  or  rail- 
roads, and  of  the  said  property  of  the  said  rail- 
road company  or  companies,  and  did  then  and 
there  fail  and  refuse  to  relinquish  the  said  poe- 
session  and  control  thereof;  and  that  the  said 
Louis  B.  Houck  did  wilfully  violate  the  de- 
mands of  my  said  order  of  appointment  of  the 
said  Samuel  W.  Fordyce  as  such  receiver: 
This  is,  therefore,  to  command  you  that  yoa 
do  forthwith  summon  the  power  of  the  said 
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coanty  of  DuDklin,  if  necessary,  and  that  you 
proceed  to  the  property  of  the  eaid  railroad 
company  or  companies  named  above,  and  to 
its  railroad  office  or  offices,  wherever  situate 
or  found  in  your  oountv,  and  that  you  put  and 
place  the  said  Samuel  W.  Fordyce,  as  such 
receiver,  in  charge,  custody,  and  possession 
thereof,  and  that  you  dispossess  therefrom, 
and  f roui  every  portion  or  part  thereof,  the 
said  Louis  B.  fiouck,  or  any  other  ofBcial  or 
employee  or  agent  of  the  said  Louis  B. 
fiouck  or  of  the  said  railroad  companies 
named  above,  or  of  any  defendants  named 
herein  above;  that  you  take  and  deliver  to  the 
said  receiver  all  of  the  engines  and  cars  and 
other  equipments  of  the  said  railroad  or  rail- 
roads, all  of  its  books  and  papers,  its  tickets 
and  other  moveable  property,  its  depots  and 
ticket  offices,  and  every  other  property  of  every 
description.  Tou  are  further  commanded  that 
you  immediatelv  take  into  your  custody  the 
body  of  the  said  Louis  B.  Houck  and  him 
safely  keep,  so  that  yon  have  him,  the  said 
Louis  B.  Houck,  before  me  at  chambers,  in 
the  city  of  Poplar  Bluff,  In  the  county  of 
Butler  and  state  of  Missouri,  on  Thursday, 
April  16,  1B96.  then  and  there  to  show  cause 
if  any  he  can  why  he  should  not  be  committed 
to  the  common  Jail  of  said  Dunklin  county  for 
his  disobedience  of  my  said  order  of  appoint- 
nient  of  receiver.  And  you  are  further  com- 
manded that  if  anv  other  person  shall  attempt 
to  obstruct  the  full  and  free  execution  of  the 
above  order,  or  to  aid  or  assist  in  the  attempt  to 
remove  any  of  the  said  property  from  the  said 
county  of  Dunklin,  except  by  orders  of  the 
Bald  receiver,  you  shall,  by  virtue  hereof,  ar- 
rest each  and  every  such  person,  and  have 
him  or  them  before  me  at  the  time  and  place 
designated  above,  then  and  there  to  be  further 
dealt  with  according  to  law.  In  testimony 
whereof,  I  have  hereunto  set  mv  hand,  at 
chambers,  in  the  town  of  Bloom  field,  in  the 
county  of  Stoddard  and  state  of  Missouri,  this 
14th  day  of  April,  1896. 

John  O.  Wear,  Judge  of  the  Circuit  Court 
of  Dunklin  County,  Missouri. 

The  return  of  the  sheriff  upon  the  above 
writ  follows: 

Executed  the  within  writ  in  the  county  of 
Dunklin  and  state  of  Missouri  on  the  14th  day 
of  April,  1896,  by  placing  8.  W.  Fordyce,  as 
receiver,  in  charge  of  the  depot  and  all  of  the 
property  of  the  above-named  company  or  com- 

gmies  which  werQ  at  that  time  at  the  town  of 
ennett  and  in  said  county,  including  one  en- 
gine and  two  passenger  coaches,  which  were 
afterwards  taken  away  by  L.  B.  Houck,  and 
carried  eastward  into  Pemiscot  county,  Mis- 
souri. I  did  further  on  the  15th  day  of  April, 
1806,  put  the  said  receiver  in  charge  of  all  the 
remainder  of  the  property  of  the  said  compan- 
ies or  company  in  said  county.  Said  Louis  B. 
Houck  was  not  arrested  as  ordered  above,  be- 
cause he  left  the  said  county  of  Dunklin. 
W.  O.  Petty, Sheriff  of  Dunklin  County,  Ma 

Other  necessary  facts  appear  in  the  opinion 
of  the  court. 

Mr,  M*  R.  Smith*  for  relator: 
This  court  Is  vested  with  a  general  superin- 
tending control  over  all  inferior  courts,  with 
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the  power  to  issue  writs  of  habeas  corpus, 
mandamus,  quo  warranto,  certiorari,  and  other 
original  reme<^l  writs,  and  to  hear  and  deter- 
mine the  same. 

State  Const  art.  6,  §  8;  State,  Merriam,  v. 
R(H8,  122  Mo.  464,  23  L.  R.  A  634;  Thomas  v. 
Mead,  86  Mo.  283:  8  Bacon,  Abr.  226. 

Prohibition  is  the  proper  remedy  to  correct 
the  acts  of  an  inferior  court  whether  done  bv 
such  court  in  vacation  or  term  time,  when  such 
acts  constitute  an  abuse,  or  are  in  excess  of  hi»> 
jurisdiction  and  power  as  a  Judge,  or  a  court. 

State,  DatDwn,  v.  St.  Louie  Ut,  of  Appeals, 
99  Mo.  221;  8  Bacon,  Abr.  221;  London  v.  Cox, 
L.  R  2  H.  L.  279;  Works,  Courts  and  Their 
Jurisdiction  (1894)  628.  note  8:  High,  £xtr. 
Legal  Rem.  8d  ed.  §§  762,  764a;  Quimbo 
Appo,  ▼.  People,  20  N.  T.  581;  ExparU  Braud- 
laefit,  2  Hill,  868.  88  Am.  Dec.  598. 

Prohibition  may  be  granted  to  prevent  a 
"violation  of  some  fundamental  principle  of 
juHtice,  or  the  transgression  of  the  'bounds  pre- 
scribed  bv  law  ' " 

PeopU,  New  T&rlr,  v.  NieKols,  79  N.  Y.  592; 
State,  Oibbes,  v.  Kirkland,  41  S.  C.  85;  Hud- 
eon  V.  Detroit  Super.  Ct.  Judge,  42  Mich.  248; 
Weet  V.  Ferguson,  16  Gratt.  270. 

Respondent  Judge  John  G.  Wear  in  mak- 
ing the  order  in  vacation  on  the  11th  day  of 
April,  1896,  appointing  Samuel  W.  Pordyce 
receiver  of  the  old  St.  Louis,  Kennett,  & 
Southern  Railroad  Company  and  the  Pemiscot 
Railroad  Company  under  the  allegations  in  re- 
spondent Eerfoot's  petition  and  the  circum- 
stances surrounding  the  same,  was  made  in  ex- 
cess of  his  jurdisdiction,  and  such  order  of 
appointment  is  therefore  void,  and  the  acts 
performed  under  it  are  subject  to  annulment 
or  correction  by  this  court  by  its  writ  of  pro- 
hibition. 

Edison  v.  Edison  United  Phonograph  Co.  52^ 
N.  J.  Eq.  630;  High,  Receivers.  8d  ed.  §^  84, 
667,  note  (1);  Oro^sbeeck  v.  Dunseomb,  41  How. 
Pr.  321;  Oratenstine's  Appeal,  49  Pa.  821; 
ffavemeper  v.  San  Francisco  City  db  County 
Super.  Ct.  84  Cal.  329,  10  L.  R  A.  627;  Fer- 
guson V.  Meredith,  68  U.  S.  1  Wall.  25,  IT 
L.  ed.  604;  Sfiidds  v.  Ohio,  95  U.  S.  822,  24  L. 
ed.  858. 

The  petitioner  sues  two  independent  cor- 
porations jointly  without  an  allegation  show- 
ing their  joint  liability  in  any  manner  to  him, 
unless  it  be  upon  the  mistaken  theory  that 
trust  money  is  followed  into  the  hands  of  a 
third  party,  which  in  this  case  can  have  no  ap- 
plication whatever. 

Young  v.  Rollins,  86  N.  C.  485;  Harrison  v. 
Smith,  83  Mo.  210,  58  Am.  Rep.  571. 

The  petition  nowhere  alleges  that  either  of 
said  railroad  companies  is  indebted  to  peti- 
tioner in  any  designated  sum.  In  fact  does 
not  allege  that  he  is  a  creditor  of  either  com 
pany,  but  shows  that  the  only  interest  that  be 
has  or  can  have  in  the  old  Eennett  company  is 
that  of  a  shareholder. 

PottsviUe  Lumber  Go.  ▼.  Eopityseh  Soap  Co. 
2  Pa.  Dist.  R.  802;  High,  Receivers,  8d  ed. 
§11,  note  4;  Green's  Brice,  Ultra  Vires.  675. 

Little  judicial  acumen  is  needed  to  detect 
the  lineaments  of  sham  and  hypocrisy  all 
through  the  petition  on  every  page. 

Al^s  V.  Merehantif  Exchange,  45  Mo.  App. 
206;  Haves  ▼.  Oakland,  104  U.  8.  450,  26  L 
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«d.  827;  Dannmeyer  v.  Cclemav,  11  Fed.  Rep. 
100;  Contuse  ▼.  Bimoek,  22  Fed.  Rep.  578. 

Suit  by  a  solitary  stockholder  is  always  a 
suspicious  circumstance. 


Oorman  v.  Ouardian  8av,  Bank,  ililLo.  App. 
185;  Quincy  v.  SUel,  120  U.  8.  241,  80  K  ed. 
^t24;  TreadweU  ▼.  BaUsbury  Mfg.  Co,  7  Gray, 


808,  00  Am.  Dec.  490;  Bay  leu  v.  Ome,  Freem. 
Cb.  (Miss.)  178;  Bepvbliean  Mountain  Silver 
Mines  v.  Broton,  68  Fed.  Rep.  648,  24  L.  R.  A. 
776.  19  U.  S.  App.  208;  Banger  ▼.  Champion 
OotionProi  Go,  52 Fed.  Rep.  614. 

The  subject-matter  of  the  petition  is  not  of 
equitable  cognizance  and  the  order  appointing 
the  receiver  may  be  attacked  collaterally. 

State,  Merriam,  ▼.  Boss,  122  Mo.  456:  State, 
Klott,  ▼.  Bo9B,  118  Mo.  61;  People,  Port  Huron 
<fe  0.  B.  Co.  V.  Judge  of  St.  Clair  Circuit,  31 
Mich.  457. 

Equity  has  no  Jurisdiction  to  dissolve  a  cor- 
poration, except  given  by  statute. 

Thompson  v.  Greeley,  107  Mo.  585;  Hovel  man 
T.  Kansas  City  Horse  B.  Co.  79  Mo.  689. 

When  a  shareholder  brings  an  action  for 
himself  and  others  similarilv  situated  the  cor- 
poration must  be  necessarily  made  a  defend- 
ant, as  a  stockholder  has  no  direct  ownership 
in  any  part  of  the  corporate  property. 

Smith  V.  Hurd,  12  Met.  87JL  46  Am.  Dec. 
<J90;  Qreaves  v.  Qouge,  69  N.  Y.  154;  Allen  ▼. 
United  States,  26  Ct.  CI.  456;  Craig  v.  Oregg, 
68  Pa.  19;  Hyatt  v.  Allen,  56  N.  f.  558,  15 
Am.  Rep.  449;  International  dk  0.  iVl  B.  Co. 
T.  Bremond,  53  Tex.  106. 

The  only  cause  of  action  which  dissenting 
stockholders  have  upon  an  ultra  vires  act  is 
in  equity,  and  to  compel  restitution  to  the  cor- 
poration and  not  to  themselves. 

Dodge  v.  Woolsey,  59  U.  S.  18  How.  882,  15 
L.  ed.  401;  Salomons  ▼.  Laing,  12  Beav.  889; 
International  db  O.  If.  B,  Co.  v.  Bremond,  58 
Tex.  109. 

The  petition  does  not  allege  the  insolvency 
of  the  company  in  which  petitioner  claims  to 
hold  stock,  which  is  absolutely  necessary  in  or- 
^er  to  obtain  the  appointment  of  a  receiver. 

Edison  ▼.  Edison  United  Phonograph  Co,  52 
N.  J.  Eq.  620;  Atlantic  Trust  Co.  v.  Consoli- 
dated Electric  Storage  Co.  49  N.  J.  Eq.  402; 
High,  Receivers.  8d  ed.  §  667. 

Prohibition  is  the  proper  remedy  to  nullify 
«nd  avoid  the  acts  of  the  court,  acting  in  a 
proceeding  without  Jurisdiction. 

Thompson  v.  AbboU,  61  Mo.  176;  2  Cook, 
Stock  &  Stockholders,  1545;  1  Thorop.  Corp. 
§  810;  4  Brightly's  (N.  Y.)  Dig.  6466. 

A  receiver  cannot  be  appointed  to  take  the 
property  of  one  not  a  party  to  the  suit. 

High.  Receivers,  8a  ed.  §  84,  and  note  5; 
Havemeyer  v.  San  Francisco  City  d  County 
Super.  Ct.  84  Cal.  829,  10  L.  R  A.  627;  Beach, 
Receivers,  §  7.  p.  9;  State  ▼.  Jacksonville,  P. 
d  M.  R  Co.  15  Fla.  201;  2  Jones,  Mortg. 
^  1516,  note  6. 

The  contract  entered  into  between  the  oom- 
panies  for  the  consolidation,  and  the  secretarv 
of  state's  certificate  of  incorporation  thereof, 
worked  a  dissolution  of  both  the  companies. 

Etans  Y.  Interstate  Bapid  Transit  B.  Go. 
106  Mo.  601;  Shields  ▼.  Ohio,  95  U.  8.  81^,  24 
L.  ed.  858;  1  Thomp.  Corp.  $  855,  p.  247;  Miner 
▼.  JVew  York  C.  dH.  R  R  Co.  128  N.  Y.  242; 
2  Morawetz.  Priv.  Corp.  §  988,  note  2.  §§  989- 
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957:  2  Cook,  Stock  A  Stockholders,  g  910,  p. 
1545.  note  1;  State,  Wine,  v.  Keokuk  dbW.RCo. 
99  Mo.  41,  6  L.  R.  A.  222;  Ferguson  v.  Mere- 
dith, 68  U.  8.  1  Wall.  42. 17  L.  ed.  60fli:  Tom- 
linson  v.  Branch,  82  U.  8.  15  Wall.  465,  21  L. 
ed.  191;  Maine  C.  B.  Co.  ▼.  Maine,  96  U.  S. 
510.  24  L.  ed.  840;  Sidgway  Twp.  y.  Orie- 
wold,  1  McCrary,  158. 

If  the  roads  were  consolidated  with  consent 
of  the  plaintiff,  then  the  stock  was  destroyed 
and  of  no  value. 

Ferguson  v.  Meredith,  supra. 

The  rights  and  privileges  of  the  old  com- 
panies go  to  the  new  com  panics — the  owners  of 
the  property  lose  no  rights  by  the  transfer  nor 
the  public. 

Tomlinson  v.  Branch,  Shields  y.  Ohio^  Maine 
C.  B.  Co.  and  Bidgsway  Twp.  ▼.  Oriswold^ 
supra;  Davenport  v.  Dows,  85  U.  8.  18  WalL 
626,  21  L.  ed.  988. 

A  stockholder  cannot  enjoin  a  consolidation 
on  the  ground  that  one  of  the  consolidated 
companies  was  illegally  organized. 

Bell  Y.  Pennsylvania,  S.  d  N.  E.  Bailroad 
(N.  J.)  10  AtL  741;  1  Thomp.  Corp.  §  855, 
p.  247;  Leavenuiorth  County  Cknnrs.  v.  Chicago, 
B.  I  d  P.  B.  Co.  184  U.S.  688,  88 L.  ed.  1064. 

Individuals  cannot  institute  proceedings  to 
establish  the  invalidity  or  nonexistence  of  an 
alleged  corporation. 

JkU  V.  Pennsylvania,  S.  d  N.  E.  Bailroad, 
supra;  BroadweU  v.  Merritt,  87  Mo.  95;  Bovd- 
man  v.  Kansas  City  Horse  R  Co.  79  Mo.  689; 
StaU,  Bogers,  y.  Bombauer,  105  Mo.  106;  State, 
EUis,  V.  ElHn,  180  Mo.  90. 

The  appointment  of  Fordyce  as  receiver  for 
both  roads  without  notice,  ex  parte,  amounted 
to  an  unwarranted  exercise  of  judiciHl  power. 

Cleveland,  C.  C.  d  I.  R  Co.  y.  Jevett,  87 
Ohio  St.  649;  8  Wood.  Railway  Law,  2018. 
2014;  Oterton  y.  Memphis  d  L.  B.  R  Co.  10 
Fed.  Rep.  866;  Bex  y.  Barker,  8  Burr.  1266; 
BexY.  Windham.  Cowp.  877. 

A  writ  of  pronibition  will  not  be  withheld 
because  other  concurrent  remedies  exist,  if  it 
does  not  appear  that  such  remedies  are  equally 
effective  and  convenient 

State,  Ellis,  v.  Elkin,  supra;  8  Bacon,  Abr. 
224  (H);  Leman  v.  Foulte,  8  T.  R.  8;  Jfa^tnv. 
Sloan,  98  Mo.  253;  State,  Rogers,  y.  Bombauer, 
supra;  State,  MeCurdy,  y.  Bover,  126  Mo.  655; 
High,  Extr.  Legal  Rem.  2d  ed.  78;  St^ite, 
Dau)Son,Y.  St.Louis  Ct.ef  Appeals,  99  Mo.  221. 

The  suit  instituted  by  respondent  Eerfootin 
the  circuit  court  of  Dunklin  county  was  In  no 
sense  an  action  in  rem,  but  ^rticularly  an  ac- 
tion in  personam.  South  Missouri  Lumber  Co. 
Y.  Wright,  114  Mo.  884. 

The  bench  writ  or  order  issued  by  Judge 
Wear  at  Bloomfleld  April  18,  1896,  in  vaca- 
tion, directed  to  the  sheriff  of  Dunklin  county, 
to  seize  the  old  St  Louis.  Eennett,  and  South- 
ern Railroad  and  the  Pemiscot  Railroad,  all 
their  appurtenances  and  equipments,  and  the 
same  deliver  to  Col.  Fordyce  as  receiver,  was 
void  as  being  made  without  authority,  or  at 
least  in  excess  of  authority. 

Const,  art.  16,  §   88;  Works,    Courts  and 


Their  Jurisdiction,   g  86,  pp.  245,  246,  §  58, 

ep.  872-876,  §  59,  pp.  876-878,  and  notes;  2 
^an.  Ch.  Pr.  1008,  1009.  1044,  and  note 6,  and 


1047, 1050:  Beach,  Receivers,  g  280;  Miller  ▼. 
Jones,  89  111.  54. 
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Barclajr,  J.  delivered  the  opioion  of  the 
court: 

This  action  is  original  ia  the  supreme  court. 
The  plaintiffs  are  the  St.  Louis,  Eeouett,  & 
Southern  Railroad  Compaoy,  Louis  Houck, 
and  a  number  of  other  shareholders  in  said 
^x>mpany.    The  defendants   are  the  learned 
-circuit  judge   of  the  twenty-second  circuit, 
«nd  Messrs.  Eerfoot  and  Fordyce,   plaintiff 
4tnd  receiver  in  the  proceeding  before  the  judge. 
The  object  of  the  action  is  to  obtain  a  writ  of 
prohibition  against  the  enf 01  cement  of  certain 
orders  entered  by  the  judge  in  vacation  of  the 
•court.     Copies  of  those  orders  will  be  printed 
in  the  official  report.    The  claim  of  plaintiffs 
here  is  that  the  orders  are  void,  because  made 
without  jurisdiction,  or,  at  least,  that  they  are 
in  excess  of  any  jurisdiction  which  the  circuit 
Judge  might  properly  exercise  in  the  proceed- 
ing as  it  then  stood.    In  response  to  a  prelimi- 
nary rule  in  prohibition,  defendants  made  sep- 
arate returns,  and  plaintiffs  replied  thereto.    It 
will  not  be  necessary  to  state  the  terms  of  those 
plttidings  at  any  great  length.    The  facts  on 
which  the  result  of  the  action  in  this  court  de- 
pends are  few,  and  need  not  be  obscured  by 
elaboration  of  the  minor  features  of  the  contro- 
versy.    Those  facta  are  also  admitted  by  the 
pleadings.     The    old    St.  Louis,   Eennett.  & 
Southern  Railroad  Company  (which  we  shall 
call  the  **01d  Eennett  Road"  for  a  short  name) 
was  incorporated  in  1890  to  operate  a  railroad, 
about  19  miles  long,  between  Campbell  and 
Eennett,  in  Dunklin  county.    A  new  company 
of  the  same  title  was  formed  in  1895  by  an  al- 
leged consolidation  of  the  old  Eennett  road  and 
the  Pemiscot  Railroad  Company,  which  had 
been  organized  in  1892  to  extend  the  railroad 
from  Kennett  to  Caruthersyille.    The  latter 
place  is  in  Pemiscot  county,  on  the  Mississippi 
river.     The  validit^r  of  that  consolidation  is 
attacked  in  the  petition  filed  in  the  case  on 
the  circuit.    The  ostensible   public  evidence 
of  the  consolidation  is  the  certificate  issued  by 
the  secretary  of  state  of  Missouri,  proclaiming 
a  compliance  with  the  statutory  requirements 
in  regard  to  the  union  of  sucn  corporations. 
Rev.  Stat.  1889,  §  2567.     The  property  for- 
merly  owned  by  the  two  old  companies  was  in 
cnstody  of  the  new  Eennett  road,  which  oper- 
ated a  line,  about  44  miles  in  length,  from 
Campbell  to  Caruthersville  {via  Eennett),  when 
Eerfool's  petition  was  filed.    For  the  purpose 
of  the  hearing  in  this  court,  the  version  which 
that  petiiion  gives  of  the  dealings  between  Eer- 
foot,  Houck,  and  the  companies  will  be  ac- 
cepted as  reliable  in  determining  the  propriety 
of  the  proceedings  which  followed.    The  state- 
ments of  that  petition  need  not  be  repeated. 
They  will  t>e  referred  to  as  occasion  requires. 
An  ex  parte  application  for  appointment  of  a 
receiver   was  made   to  the  circuit  judge,  in 
yacation,  on  representations  additional  to  the 
petition.     The  substance  of  those  representa- 
tions is  that  if  such  appointment  were  not 
made  the  property  of  said  railway  companies 
would  "be  wastea  pending  the  determination  of 
the  said  litigation,"  and  the  rights  of  the  plain- 
tiff "suffer  irretrievable  injury,"    etc.    The 
application  excused  the  want  of  notice  thereof 
(o  defendants  on  the  ground  "that  the  giving 
of  the  said  notice  would  tend  to  defeat  the 
object  sought  to  be  obtained  by  the  said  ap- 
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pointment,  in  this,  to  wit:  that  the  said  Louis 
Houck  is  in  exclusive  charge  of  all  the  books 
showing  the  condition  of  the  affairs  of  the  said 
companies,  and  has  persons  in  charge  of  the 
various  offices  and  property  of  the  road,'  who 
are  entirely  under  his  control;  that  the  said 
Louis  Houck  would  so  handle  and  dispose  of 
the  books  and  property  of  the  said  companies 
that  the  order  of  appointment  of  a  receiver,  if 
made  upon  notice,  would  not  avail,  and  would 
not  be  obeyed;  the  books  and  movable  prop- 
erty of  the  said  companies  would  be  removed 
from  the  said  counties  in  which  said  property 
is  situate,  and  would  be  removed  from  the 
state,  so  that   the  said  processes  of  the  said 
court  would  not  be  effectual  to  compel  the  de- 
livery thereof  to  the  receiyer  which  might  be 
appointed;*'  "that  by  the  removal  of  the  said 
books  of  the  said  companies  the  object  of  the 
appointment  of  such  receiver  would  be  frus- 
trated, and  his  performance  of  his  said  duties 
would  be  made  difficult,  if  not  impossible;  that 
all  of  the  said  defendants,  directors  in  the  said 
corporations,  are  under  the  control  of  the  said 
defendant  Louis  Houck;"  and  "that  if  the 
said  defendants  should  have  notice  of  this  ap- 
plication for  a  receiver,  they  would  resort  to 
various  tricks  and  devices  to  delay  this  pro- 
ceeding, and  in  the  meanwhile  to  further  wreck 
said  property;  that  the  said  defendants  now 
are  plotting  to  deprive   this  plaintiff  of    his 
property  interest  in  the  St.  Louis,  Eennett,  & 
Houthern  Railroad  Company,  by  means  of  a 
fictitious  and  fraudulent  assessment  upon  his 
said  stock;  and  that  the  giving  of  the  naid  no- 
tice would  have  the  effect  to  destroy  the  bene- 
fits sought  in  the  appointment  of  the  said  re- 
ceiver."   The  circuit  judge  granted  the  appli- 
cation, without  notice  to  defendants,  and  made 
a  vacation  order,  at  Poplar  Bluff,  in  Butler 
county,  the  terms  of  which  are  set  forth  at 
large  in  the  statement  accompanying  this  opin- 
ion.    The  main  features  of  the  order  are  that 
Mr.  Fordyce  was  appointed  receiver  of  all  the 
real  and  personal  property  of  defendant  com- 
panies.    He  was  directed  to  immediately  qual- 
ify,  by  giving  bond,  etc.,  and  then  to  take 
charge  of  all  the  real  and  personal  property  of 
said  companies,  "including  the  rolling  stock, 
the  depots,  books,  and  papers,  of  the  said  com- 
panies;" to  "manage  the  said  railroad  proper- 
ties carefully,"  and  "continue  to  fulfil  and  per- 
form all  of  the  existing  contracts  of  the  said 
railroad  companies  until  the  further  order  of 
the  court  in  the  premises;"  to  keep  accounts, 
make  reports,  etc.    The  order  further  directed 
defendants  to  deliver  all  said  property  to  said 
receiver,  and  enjoined  them  from  interfering 
with  the  possession  of  the  latter.    The  defend- 
ants were  further  ordered  to  appear  before  the 
judge  "at  the  next  term  of  the  circuit  court  in 
the  county  of  Dunklin,"  then  and  there  to  show 
cause  why  the  receivership  should  not  be  con- 
tinued ^'pending  a  hearing  upon  the  merits." 
This  order  was  dated  AprU  11.  189A.    The 
next  term  of  the  Dunklin  circuit  court,  as 
appointed  by  law,  will  begin  on  the  second 
Afonday  (the  13th)  of  July,  1896.    Sess.  Laws 
1892,  p.  18,  §  60.    An  ordinary  summons  to 
defendants  to  appear  and  answer  the  petition 
in  the  cause  at  the  opening  of  the  July  term 
of  the  circuit  court  of  Dunklin  county  waa 
issued  on  the  lOth  of  April,  1890.    Mr.  For- 
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dyce,  at  the  time  of  bis  appoiDtment  as  receiver, 
-was  president  of  the  St.  Louis  Southwestern 
Railroad  Company,  popularly  known  as  the 
"Cotton  Belt"  route.  It  is  alleged  in  the  petl 
tion  for  prohibition  in  this  court  that  the  latter 
is  *'a  competitive  railroad  company,  whose 
policy  has  ever  been  hostile  to  relator  railroad 
company,  for  the  reason  that  it  occupies  the 
same  tenitory  for  business,"  and  that  the  con 
section  of  the  Eennett  road  with  the  Missisnppi 
river  secures  to  the  people  of  Dunklin  and  Pe- 
miscot counties  advantages  of  competition  be- 
tween that  road  and  the  Cotton  Belt  There 
is  no  denial  of  these  allegations  in  the  return 
of  any  of  the  defendants  to  the  preliminary  rule 
in  this  court,  and  like  statements  as  to  the  roads 
being  in  competition  appear  in  the  replies  to 
the  returns.  The  above  recital  shows  the  sub- 
stance ql  the  charges  on  that  point.  When  Mr. 
Fordyce,  in  obedience  to  the  order  for  his 
appointment,  demanded  possession  of  the  Ken- 
nett  road,  the  officers  in  charge  of  the  property 
refused  to  deliver  it.  That  demand  was  the 
first  actual  notification  given  to  them  of  the 
receivership.  After  the  refusal  to  turn  over 
the  property,  an  application  was  made  to  the 
circuit  judge  for  further  action,  whereupon  he 
issued  the  writ  or  warrant  of  date  April  14, 
1H96,  to  the  sheriff  of  Dunklin  countv,  direct- 
ing him  to  summon  the  power  of  his  county 
to  put  the  receiver  in  possession  of  the  property 
of  the  two  railroad  companies,  and  to  dispossess 
any  official  of  said  companies.  The  warrant 
is  recited  in  full  in  the  statement  accompanying 
the  opinion.  But  it  may  be  properly  noted  here 
that  the  warrant  was  issued  in  Stoddard 
countv.  It  directed  the  arrest  of  Louis  B. 
Houck,  and  that  he  be  produced  before  the 
circuit  Judge,  at  chambers,  in  the  citv  of  Poplar 
Bluff,  Butler  county,  April  16,  1896,  to  show 
cause  why  he  shoula  not  be  committed  to  jail 
for  disobedience  of  the  order  appointing  the 
receiver.  Under  the  last  described  writ,  the 
sheriff  put  Mr.  Fordyce,  as  receiver,  into  pos- 
session of  the  property  of  the  Eennett  railroad 
in  Dunklin  county,  and  otherwise  returned 
the  order  unexecuted,  for  the  reasons  appear- 
ing in  his  return.  At  that  stage  of  the  case 
the  application  for  a  prohibition  was  presented 
to  the  supreme  court,  and  a  preliminary  rule 
issued. 

1.  It  is  urged  by  defendants  that  prohibition 
is  not  applicable  to  the  situation  existing  on 
the  circuit  in  the  receivership  case,  and  that 
no  review  can  occur  at  this  time  as  to  the  pro- 
priety of  the  disputed  orders.  But,  if  those 
orders  were  beyond  the  legitimate  authority  of 
the  judge,  the  enforcement  of  them  may  be 
prohibited.  Morris  v.  Lenox  (1848)  8  Mo.  252. 
The  fact  that  the  suit  in  the  circuit  court  in- 
vokes the  equity  powers  thereof  does  not  pre- 
clude the  use  of  a  prohlbitorv  writ  to  keep  the 
iudicial  action  within  the  limits  marked  by 
law.  A  court  of  equity,  no  less  than  a  court 
of  law,  may  be  called  back  within  the  bounda- 
ries of  its  rightfuljurisdiction  by  the  process 
of  prohibition.  Where  a  court  or  judge  a&- 
Bumes  to  exercise  a  judicial  power  not  granted 
b^  law,  it  matters  not,  so  far  as  concerns  the 
nght  to  a  prohibition,  whether  the  exhibition 
of  power  occurs  in  a  case  which  the  court  is 
not  authorized  to  entertain  at  all,  or  is  merely 
38  L.  a  A. 


an  excessive  and  unauthorized  application  of 
judicial  force  in  a  cause  otherwise  properly 
cognizable  bv  the  court  or  judge  in  question. 
State  V.  Walls  (1892)  118  Mo.  42;  Re  Holmes  <j& 
Formby  [1895]  1  Q.  B.  174.  Prohibition,  Ijow- 
ever,  will  not  ordinarily  be  granted  where  the- 
usual  modes  of  review  by  appeal  or  writ  of 
error  furnish  an  adequate  and  efficient  remedy 
for  the  correction  of  an  injury  resiiltint;  from 
the  unauthorized  exercise  of  judicial  power. 
But  where  those  remedies  arc  inadequate  to- 
the  exigency  of  the  situation,  in  a  particular 
case,  a  supervising  court  may  properly  inter- 
fere by  the  remedy  now  asked.  If  the  order» 
in  the  Kerfoot  suit  were  in  excess  of  the  juris- 
diction of  the  learned  judce  who  entered  them, 
and  if  they  have  resulted  in  the  seizure  of  a. 
large  part  of  a  railroad  line,  and  its  detention 
from  those  entitled  to— and  whose  duty  re- 
quires them  to — operate  it  for  the  convenience 
of  the  public,  the  case  is  one  which  would  per- 
mit, if  not  demand,  the  application  of  a  writ 
of  prohibition  to  correct  the  wrong  complained 
of.  The  remedy  of  prohibition  affords  oppor- 
tunity for  a  direct  attack  upon  proceeding 
questioned  upon  the  point  of  jurisdiction.  If 
the  facts  shown  by  a  record  reveal  an  unwar- 
ranted application  of  judicial  power,  causing 
an  immediate  and  wrongful  invasion  of  rights' 
of  property,  the  writ  of  prohibition  may  go  ti> 
check  the  execution  of  any  unfinished  part  of 
the  extrajurisdictional  programme  that  may 
have  been  outlined.  Sometimes  the  writ  may 
be  so  shaped  as  to  undo  the  steps  that  have  been 
taken  in  such  a  programme.  To  ju.stify  the 
use  of  the  writ,  it  is  not  essential  that  the  pro- 
ceedings in  dispute  should  be  so  entirely  void 
as  to  warrant  a  declaration  of  nullity  upon  a> 
collateral  inquiry.  The  statute  governing  pro- 
ceedings in  prohibition  makes  no  change  m  the 
ancient  law  on  these  points.  Laws  1895,  p.  95. 
2.  The  plaintiffs  in  thin  court  contend  that 
the  learned  judge  had  no  jurisdiction  to  appoint 
a  receiver  for  the  railroad  company  upon  the 
showing  made  by  the  petition  of  Kerfoot,  and 
that  the  order  of  appointment  is  therefore  a 
nullity.  It  is  true  that  there  are  precedents 
declaring  that,  in  the  absence  of  statutory  au- 
thority for  so  doing,  the  property  of  a  solvent 
and  going  corporation  cannot  rightfully  he 
taken  from  the  control  of  its  officers  at  the  suit 
of  a  mere  creditor  at  large,  and  be  placed  in 
the  hands  of  a  receiver,  on  account  of  misman- 
agement merely,  or  to  secure  the  performance 
01  some  engagement  of  the  company,  even  ii> 
regard  to  its  shares.  Some  decisions  have  iroue 
so  far  as  to  correct,  and  even  to  prohibit, 
such  proceedings,  as  entirely  beyond  the  gene- 
ral jurisdiction  of  courts  of  equity.  People, 
Pdrt  Huron  d  (?.  R.  Co  ,  v.  Judgs  of  St.  Clair 
Circuit  (1875)  81  Mich.  456;  Virginia,  T.  <fe  C. 
Steel  A  L  Go.  v.  Wilder  (1892)  88  Va.  942;  Ma- 
son V.  Supreme  Court,  E,  L.  ofB.  0.(1893)77  Md. 
488:  Re  Hinghamton  General  Electric  Co.  (1894> 
148  N.  Y.  261;  People  v.  ira^/<y(1895>155  111. 
491;  State,  Qerman- American  S.  D.  <Sb  S.  Bank, 
V.  Pierce  County  Super.  Ct.  (1895)  12  Wa.sli .  677; 
Fischer  v.  San  Francisco  Super.  Ct.  (1895)  110 
CaL  129.  But  in  view  of  the  other  serious  and 
sufficiently  difficult  question  involved  in  the 
case  at  bar,  and  the  desirability  of  prompt 
announcement  of  the  conclusion  that  has  been 
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reached,  we  shall  DOt  now  stop  to  investigate 
the  soundness  of  plaintiffs'  contention  above 
stated. 

8.  A  power  to  appoint  receivers  is  expressly 
^conferred  upon  judges  of  trial  courts  in  vaca- 
tion by  §  2198,  Rev.  Stat.  1889,  which  greatly 
broadened  the  terms  of  the  old  law  (Gen.  Stat. 
1865,  p.  678,  §  52)  under  which  StaU,  Fiekten- 
kamm,  v.  Qdmbi  (1878)  68  Mo.  289,  was  de- 
cided.   We  shall  not  be  obliged   to  consider 
whether  the  Judge  noight  not  appoint  a  receiver 
in  vacation  by  virtue  of  inherent  power  in  the 
•circuii  court  to  make  such  an  order,  for  in  the 
instance  under  revif;w  the  order  was  made  in 
another  county  than  that  in  which  the  petition 
for  a  receiver  had  been  filed.     The  inherent  as 
well  as  the  express  powers  of  a  court  must  be 
-exercised  within  the  territorial  Jurisdiction  of 
that  court,  unless  positive  law  enlarges  the  field 
of  their  use.    But,  where  a  judicial  power  is 
given  by  statute  to  a  jud;^  in  vacation,  he  may 
-exert  that  power  (at  least  within  his  circuit)  out 
of  as  well  as  in  the  county  where  the  cause  is 
pending:,  unless  there  is  something  in  the  stat- 
\itory  authority  to  forbid  such  action.     It  may 
\)e  conceded  for  the  present,  without  examining 
the  proposition  closely,  that  the  power  given  to 
the  judge  to  appoint  a  receiver  carries  with  it, 
:as  a  necessary  incident,  a  power  in  his  court,  if 
not  in  the  judge  personally,  to  enforce  obedi- 
ence to  orders  made  within  the  ambit  of  that 
power,  and  in  accordance  with  established 
principles  of  law  governing  the  exertion  of  such 
A  power.    (As  to  the  mc^e  of  applying  that 
power  we  shall  have  more  to  say  in  the  next 
flection  of  this  opinion.)    But  the  judicial  au- 
thority to  deal  with  property  by  means  of  a  re- 
<%i  vership  is  not  unlimited  or  absolute.    Harris 
▼.  Beavehamp  [1894]  1  Q.  B.  801.    Bv  a  very 
late  statute  of  Missouri  an  appeal  may  oe  taken 
from  any  order  "refusing  to  revoke,  modify,  or 
<'hange  an  interlocutory  order  appointing  a  re- 
<t\yeT  or  receivers. "    The  same  statute  further 
provides  for  a  very  summary  determination  of 
«uch  appeals,  and  for  that  reason  directs  that 
they  shall,  on  motion,  be  advanced  on  the  ap- 
pellate docket.    Laws  1895,  p.  91,  amending 
Rev.  Stat.  1889,  g  2246.    The  purpose  of  this 
enactment  is  to  moderate  the  hardships  result- 
ing from  the  long  continuance  of  receiverships 
granted  on  insufficient  grounds,  when  no  re- 
view of  interlocutory  appointments  was  pcir- 
missible.     The  reports  of  court  proceedings  in 
the  United  States  prior  to  the  passage  of  that 
act  afforded  illustrations  of  the  injuries  possible 
from  erroneous  judicial  action  m  the  matter 
of  receiverships,— injuries  for  which  the  law 
seemed  to  afford  no  adequate  redress.    The 
right  to  a  summary  review  of  an  interlocutory 
•order   maintaining  a   receivership  is   clearly 
given  by  the  statute  cited.     It  is  a  valuable  and 
substantial  right.    The  administration  of  the 
law  must  conform  to  the  intent  of  the  legisla- 
ture in  regard  to  It.    AndretM  v.  National 
Foundry  A  P,  Tf<w*»(1894)  18  U.  S.  App.  458, 
34  U.  S.  App.  81.  10  C.  C.  A.  60,  61  Fed.  Rep. 
782.    It  is  noticeable  that  a  prompt  review  is 
allowed  by  the  act  of  1895  only  where  the  order 
-continues,  not  where  it  dissolves,  the  receiver- 
ship.    Thus  the  statute  is  plainly  aimed  at  the 
possible  abuse  of  maintaining  a  receivership 
<witbout  just  grounds)  beyond  a  period  re- 
<quired  for  an  mvestigatlon  of  its  correctness. 
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If  the  purpose  of  the  new  law  is  kept  in  view 
and  effectuated,  the  procedure  in  such  cases 
must  be  shaped  so  as  to  permit  a  speedy  review 
of  interlocutory  orders  appointing  receivers  in 
vacation  as  well  as  in  term.    Otherwise  such 
orders,  in  many  parts  of  Missouri,  mi^bt  stand 
for  nearlv  half  a  year  without  the  possibility  of 
even  a  dxst  review,  under  the  existing  law  in 
regard  to  terms  of  court.    Laws  1892,  p.  10, 
§  80,  and  following.    In  other  states  where 
statutes  allow  appeals  from  interlocutory  in- 
junction orders,  appointments  of  receivers,  etc., 
it  has  been  held  that  the  appeals  may  be  taken 
in  vacation  as  well  as  in  term.     Oriffin  v. 
Brane/i  Bank {184^)9  Ala.  201;  Montana  C.  B. 
Co.  V.  BOena  db  R  M.  B.  Go.  (1887)  6  Mont. 
416;  WaiHuh  B,  Go.  v.  Dykeman  (1892)  188  Ind. 
56.    Such  rulingjs  appear  necessary  to  conform 
to  the  plain  design  of  the  legislation  on  that 
subject.    The  new  provisions  in  this  state  most 
clearly  import  that  persons  whose  possession  is 
to  be  invade<i  by  a  receivership  shall  have  at 
least  a  prompt  and  full  opportunity  for  a  hear- 
ing (both  preliminary  and  by  appeal)  as  to  the 
justice  and  equity  of  such  a  drastic  remedy, 
keeping  the  purpose  of  the  new  statute  in 
mind,  how  must  we  regard  the  orders  of  the 
learned  circuit   judge  in   the  Eerfoot  suit? 
The  appointment  of  the  receiver  was  made 
without  notice  to,   or  any  hearing   of,  the 
defendants.    They  had  no  opportunity  to  of- 
fer  the   facts    which  they  assert,  tending  to 
piove  that  the  demand  forany  sort  of  receiver- 
ship was  without  foundation.     The  learned 
judge's  order  to  fix  a  time,  three  months  dis- 
tant, at  which  they  might  show  cause  whv  the 
receivership  "should  not  be  continued,  and  the 
property  kept  by  the  said  receiver,  pending  a 
hearing' upon  the  merits."    The  details  of  the 
order  plainly  contemplate  that  meanwhile  the 
railroad  was  to  be  operated  and  managed  bj 
the  receiver;  at  least,  until  the  next  term  of 
court,  then  three  months   off.    The  receiver 
was  directed,  for  instance,  to  perform  existing 
contracts  '  'until  the  further  order  of  the  court. " 
The  whole  framework  of  the  order  suggests 
that   the  receivership  was  established  for  at 
least  a  three-months  term.    The  facts  which 
justify  the  appointment  of  a  receiver,  without 
notice  to   the  party  whose  possession  is  dis- 
turbed, are  exceptional,  at  best.     Nothing  but 
the  plainest  showing  of  an  imperative  neces- 
sity for  such  an  order,  to  prevent  a  failure  of 
justice,  should  move  a  court  to  grant  a  mo- 
tion to  that  end.  though  there  is  no  hard  and 
fast  rule,  that  we  can  give,  prescribing  when 
the  discretionary  power  to  make  such  an  order 
may  or  mav  not  be  used.    But  of  this  propo 
sition  we  feel  sure:  that  under  our  existing 
law  no  temporary  receivership  can  rightly  be 
set  up,  to  last  three  months,  without  affording 
first  a  hearing  to  the  party  whose  possession  of 
property  is  determined  by  such  an  order.    If 
the  court  had  been  in  session,  so  as  to  permit 
immediate    application    to  modify  the  order, 
the    relief    then    possible    might    affect    the 
applicability  of  a  prohibitory  writ.    But  the 
facts  here  are  different.    In  vacation,  at  least, 
a  party  should  not  be  obliged  to  hunt  up  the 
judge  for  a  correction  of  an  order  made  in  ex- 
cess of  his  power  in  the  premises.    The  right 
to  appoint  a  temporary  receiver  in  vacation  is 
limited  by  the  necessity  from  which  alone  the 
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right  to  make  such  appointmeDt  springs. 
Lorwn  y.  Winder  (1896)  (Wash.)  44  Pac.  l28. 
No  court  in  Missouri  may.  without  notice,  de- 
clare a  receivership,  pendinj;  suit,  for  a  longer 
time  than  is  fairly  and  reasonably  requisite  to 
allow  the  defendant,  whose  possession  is  in- 
vaded, to  show  cause  against  a  further  con- 
tinuance of  the  receivership.  What  is  such 
reasonable  time  will  depend  on  the  circum- 
stances of  each  case.  But  we  have  no  doubt 
that  three  months  is  bevond  (and  very  far  be- 
yond) any  reasonable  day  for  the  showing  of 
cause.  The  statute  allowing  appeals  from  in- 
terlocutory receivership  orders  must  be  given 
due  force.  It  contemplates  that  an  early  op- 
portunity shall  be  allowed  to  combat,  and,  if 
desired,  to  review  the  appointment.  The 
courts  must  yield  to  that  obvious  purpose,  and 
permit  no  receivership  to  stand  without  a  sum- 
mary opportunity  to  review  the  equity  of  it. 
When  a  judge  in  vacation  deems  the  exigency 
•ufficiently  great  to  warraut  an  ex  parte  order 
for  a  receivership  of  property,  such  as  that  in 
question  here,  he  should  by  the  same  order 
appoint  a  very  early  day  for  the  showing  of 
cause  against  the  order  by  defendants,  so  that 
the  latter  may  then  have  opportunity  for  the 
motion  to  vacate  which  the  statute  permits. 
Our  law  confers,  indeed,  power  to  appoint  a 
receiver  in  vacation,  but  it  also  allows  an  ap- 
peal from  an  order  refusing  to  vacate  an  inter- 
locutory appointment  A  reasonable  con- 
struction of  the  latter  act  would  appear  to  per- 
mit in  vacation  a  motion  to  revoke  the  appoint- 
ment in  vacation;  otherwise  one  of  the  chief 
remedial  oblects  of  the  appeal  statute  on  this 
subject  would  be  frustrated.  It  has  been  held 
by  some  courts  that  a  power  to  do  a  certain 
judicial  act  out  of  term  implies  a  power  to 
undo  that  act,  if  justice  appears  to  require  that 
move.  Cincinnati,  8.  d  C.  R,  Co,  v.  Shan 
(1877)  81  Ohio  St.  1;  Waliern  v.  Anglo-Ameri- 
can Martg,  d  T,  Co.  (1892)  50  Fed.  Rep.  816. 
We  hold  that  the  learned  judge's  order  in  the 
case  on  the  circuit  was  in  excess  of  the  limita- 
tions on  the  power  of  appointment  without 
notice,  which  we  think  the  law  imposes  by  the 
clearest  implication. 

4.  But  another  patent  infirmity  is  noticea- 
ble in  the  proceedings  in  question.  Had  the 
first  order  fixed  a  reasonable  date  to  show 
cause  against  it,  the  question  of  the  lurisdic- 
tional  validity  of  the  second  order  (the  order 
to  the  sheriff)  would  demand  serious  attention. 
That  order  was  made  after  the  refusal  of  the 
superintendent  of  the  new  Kennett  road  to  sur- 
render possession  to  the  receiver.  The  peti- 
tion itself  ^ave  notice  that  the  prox)erty  over 
which  the  receivership  was  sought  to  be  estab- 
lished was  in  possession  of  the  new  company 
by  virtue  of  the  alleged  consolidation.  The 
old  Kennett  Company  and  its  directors  were 
parties  defendant  in  the  petition.  The  new 
campany  was  not  a  party  to  it,  for  the  list  of 
directors  shows  that  only  the  old  company 
was  pointed  out  as  defendant.  The  receiver- 
ship asked  of  and  granted  by  the  court  reached 
for  the  propertjr  of  the  old  Kennett  Company, 
and  of  the  Pemiscot  Railroad  Company.  The 
directions  to  the  receiver  exhibit  that  meaning 
of  the  order  quite  clearly.  Then  it  was  evi- 
dent! v  beyond  the  power  of  the  learned  judge 
to  order  a  seizure  of  property  in  the  possession 
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of  the  new  company  without  at  IctM  giving 
the  latter  an  opportunity  to  show  cause  against 
the  proposed  order.  By  that  order  the  learned 
judge  virtually  decided  that  the  transfer  to  the* 
new  company  was  invalid,  and  the  union  of 
the  two  old  companies  merely  nominal.  That 
ruling  was  made  without  any  but  an  ex  parte 
hearing,  as  against  a  stranger  to  the  case  io 
court.  The  order  to  the  sheriff  was  in  the  na- 
ture of  a  writ  of  assistance,  as  known  to  the 
chancery  practice.  Such  a  writ  could  not 
rightly  be  issued,  even  on  a  final  decree  (and, 
for  stronger  reason,  not  upon  an  ex  parte  inter- 
locutory order),  as  against  one  not  a  party  to 
the  suit,  without  a  chance  to  the  latter  lo  show 
cause  against  the  order  therefor.  People  v. 
Eogers  (1880)  3  Paige,  103;  Howard  v.  Mil- 
waukee d  8t.  P,  R.  Co.  (1879)  101  U.  S.  848.  25- 
L.  ed.  1084:  State,  Boardman,  v.  Ball  (1892)  & 
Wash.  887.  The  summary  writ,  issued  from 
another  county,  to  seize  the  property  and  de- 
liver it  to  the  feceiver,  was  boyond  the  juris- 
diction of  the  learned  judge,  so  far  as  it  con- 
cerned or  affected  the  rights  of  the  new  Ken- 
nett Company;  and.  as  to  the  latter  com  puny,, 
the  effect  of  the  writ  should  be  checlscd  by 
the  prohibition  now  invoked. 

5.  The  fact  that  no  objection  was  made  on 
the  circuit  to  the  want  of  jurisdictiou  is  no 
barrier  to  a  prohibition,  where  the  order  com- 
plained of  was  entered  in  vacation,  ex  parte. 
and  the  defect  of  jurisdiction  appears  on  the 
face  of  the  papers.  Nor  can  the  want  of  an 
exception  to  the  objectionable  order  have  any 
weight  where  no  opportunity  to  except  was 
had  by  reason  of  the  ex  parte  nature  of  the 
order. 

6.  Assuming  that  the  learned  judge  was 
without  jurisdiction  to  require  the  immediate 
delivery  of  the  property  of  the  new  Kennett 
Company  to  the  receiver  without  a  hearing,, 
then  the  disobedience  of  the  order  by  Mr. 
Houck,  as  superintendent  of  that  company,, 
involves  no  contempt.  It  is  always  permissi- 
ble to  show,  upon  process  for  contempt,  that 
the  order  disobeyed  was  beyond  the  jurisdic- 
tion of  the  authority  from  which  it  emanated. 
If  that  showing  is  successfully  made,  no  pun- 
ishable contempt  has  been  committed.  B0 
Sawyer  (1888)  124  U.  8.  200,  81  L.  ed.  402; 
Smith  V.  People  (1892)  2  Colo.  App.  99; 
Schwartz  v.  Barry  (1892)  90  Mich.  267;  SiaU, 
Evane,  v.  Winder  (1896)  (Wash.)  44  Pac.  125. 

7.  It  is  insisted  by  the  plaintiffs  in  this  court 
that  the  action  of  the  learned  circuit  judge  wa» 
void  because  the  appointee  named  as  cus- 
todian of  the  property  could  not  lawfully  be 
appointed  receiver  of  their  railway  line.  The 
Constitution  declares  that  *'no  railroad  or 
other  corporation,  or  the  lessees,  purchasers,  or 
managers  of  any  railroad  corpioration,  shall 
.  .  .  in  any  way  control  any  railroad  corpora- 
tion owning  or  having  under  its  control  a 
parallel  or  competing  line;  nor  shall  any  officer 
of  such  railroad  corporation  act  as  an  officer  of 
any  other  railroad  corporation  owning  or  hav- 
ing the  control  of  a  parallel  or  competing  line. 
The  question  whether  railroads  are  parallel  or 
competing  lines  shall,  when  demanded,  be  de- 
cided bv  a  jury,  as  in  other  civil  issues. *' 
Const.  l'876,  art.  12,  g  17.  Two  sections  of 
the  statute  law,  in  furtherance  of  the  purpose 
of  the  organic  law  quoted,  are  as  follows:    "It 
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Bhnll  be  xinlawful  for  any  railroad  oompaoy, 
corporatioD,  or  iodividual  owdid^,  operaticg, 
or  managiog  any  railroad  in  the  state  of  M& 
■ouri,  ^o  enter  into  any  contract,  combination, 
or  association,  ...  or  in  any  way  whatever 
to  any  degree  exercise  control  oyer,  any  rail- 
road company,  corporation,  or  individual  own- 
ing or  having  under  his  or  their  control  or 
management  a  parallel  or  competing  Hoe  in 
this  state,  bat  each  and  every  such  railroad, 
whether  owned,  operated,  or  managed  bv  a 
company,  corporation,  or  individual,  shall  be 
run.  operated,  and  managed  separately  by  its 
own  officers  and  agents,  and  be  dependent  for 
its  support  on  its  own  earnings  from  its  local 
and  through  business  in  connection  with  other 
roads,  ana  the  facilities  and  accommodations 
it  shall  afford  the  public  for  travel  and  trans- 
portation under  fair  and  open  competition." 
Rev.  Stat.  1889.  t^  2569.  "It  shall  be  unlawful 
for  any  officer  of  any  railroad  company  or  cor- 
poration, or  any  individual  owning,  operating, 
or  managing  any  railroad  in  this  state  as  a 
common  carrier,  to  act  as  an  officer  of  any 
other  railroad  company  or  corporation  owning, 
operating,  or  managing,  or  having  the  control 
of  a  parallel  or  competing  line,  and  the  ques- 
tion whether  railroads  are  parallel  or  compet- 
ing lines  shall  be  decided  by  a  Jury,  whea  so 
demanded."  Id.  $  2570.  At  yarious  points 
in  the  state  statutes  concerning  railroads,  re- 
ceivers are  mentioned  aoionff  other  manag- 
ing operators  of  such  lines.  Rev.  Stat.  1889. 
^^  2(581 .  2644,  2645.  So  that  it  is  obvious  that 
the  president  of  a  parallel  or  competing  rail- 
road, howeyer  high  his  business  qualifications, 
is  not  eligible  to  appointment  as  receiver  of  the 
competing  railway  line,  in  Missouri.  The  fact 
i»  alleged  in  this  court  that  Mr.  Fordyce  is  the 

g resident  of  the  Cotton  Belt  Route,  and  that  it 
I  a  railway  in  competition  with  the  new  Ken- 
nett  road.  The  fact  stands  admitted  by  the 
pleadings  here,  in  their  present  form.    But,  to 


make  it  available  as  the  groundwork  of  a  pro- 
hibition, the  fact  should  appear  in  some  way 
in  the  proceedings  on  the  circuit.  It  does  not 
appear  in  the  record  of  those  proceedings. 
Nor  does  it  appear  that  the  learned  circuit 
Judge  was  aware  of  the  fact  when  the  ap- 
pointment was  made.  Hence  we  are  not  called 
upon  to  say  whether  or  not  the  fact  would 
furnish  of  itself  a  cause  to  prohibit  the  execu- 
tion of  the  order  of  appointment. 

8.  The  summary  order  for  the  seizure  of 
the  property  in  possession  of  the  new  Kennett 
road  was,  we  think,  in  excess  of  the  rightful 
power  of  the  learned  circuit  Judge  in  vacation. 
We  hence  consider  that  the  rule  in  prohibition 
should  be  made  abeolute,  and  direct  that  a  judg- 
ment for  a  peremptory  writ  be  entered,  prohibit- 
ing the  circuit  Judge  from  enforcing  any  order 
heretofore  made  in  the  Kerfoot  case,  under 
which  said  receiver  has  taken  possession,  or 
is  attempting  to  take  possession,  of  some  part 
of  the  railway  or  other  property  of  the  St. 
Ijouis,  Eennett.  &  Southern  Railroad  Com- 
pany, or  the  Pemiscot  Railroad  Company^ 
and  prohibiting  him  from  making  any  order 
(upon  the  pending  petition  of  said  Eerfoot  in 
said  cause)  directing  or  permitting  any  re- 
ceiver to  take  possession  of  any  property  of 
said  companies  without  first  allowing  the  pres- 
ent St.  Louis,  Eennett.  &  Southern  Railroad 
Company  an  opportunity  to  be  duly  heard;  and 
by  the  writ  the  said  receiver  will  be  prohibited 
from  attempting  to  take  or  hold  possession  of 
any  property  of  said  railroad  companies  by 
virtue  of  said  order,  and  the  receiver  will 
further  be  ordered  to  restore  forthwith  any 
and  all  property  of  the  new  Eennett  road  that 
may  be  in  his  possession  by  reason  of  his  said 
receivership. 


Ch.  J.,  and  Gantt,  Hacfar- 
lanet  Bor^eM*  and  Robinson*  JJ.,  con- 
cur.   Sherwood*  J.,  dissenta. 


WISCONSIN  SUPREME  COURT. 


David  K.  JEFFRIS.  Eetpt., 

FITCHBURG  RAILROAD  COM- 
PANY,  Appt. 
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1.  Prima  ftkeie  proof  of  insolvency  is 
abown  by  the  faUure  to  pay  just  and  undto- 
puted  debts,  for  over  ten  months,and  by  informa- 
tion obtained  at  the  debtcr*8  former  place  of 
bosineas  that  there  is  no  snob  party. 

ft.  Something  eqaivalent  to  an  attem- 
ment  on  the  part  of  a  carrier  to  a  coDSignee  is 
necessary  to  complete  the  transit,  of  goods  so 
as  to  prevent  stoppage  In  transitu. 


8«  A  enstom  permitting  consignees  to 
remove  ^oods  from  a  carrier's  ens- 
tcMly  on  payment  of  its  charges  gives  no  more 
than  the  right  which  any  oonjignee  has,  and 
does  not  make  the  fact  that  goods  are  held  un- 
der that  custom  a  constructive  delivery  which 
will  defeat  stoppage  in  tranattu. 

4.  Delivery  of  part  of  a  consif^ment 
of  floods  does  not  operate  as  a  constructive 
delivery  of  the  remainder  so  as  to  defeat  a  stop- 
page in  transitu. 

6.  An  order  by  a  consignee  of  floods  to 
a  carrier  for  the  delivery  thereof  on  pay- 
mentof  freight  charges,  when  left  with  the  car- 
rier, does  not  give  any  greater  right  than  the 
consignee  bad  as  against  a  claim  of  stoppage  in 
tranaUu, 


NOTS.— As  to  the  right  of  stoppage  in  transitu  |  (Nev.)  4  L.  B.A.  78B,  and  note ;  Kingman  v.  Denisos 
see  also  AureU  v.  Richmond  A  D.  R.  Co.  (N.  C.)  8    (Mich.)  11 L.  B.  A.  <M7 
L.  &.  A.  647,  and   tiote;  Fenkbausen  v.  Fellows  > 
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(May  1,1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Rock  County  in 
-favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  con- 
▼ersion  of  certain  lumber  which  had  been  de- 
livered to  it  for  transportation.    Affirmed, 

Statement  by  Pinneyt  J.: 

This  was  an  action  for  the  conversion  of 
18,679  feet  of  lumber  sold  and  consigned  by  the 
plaintiff  to  the  J.  B.  Dixon  Lumber  Company, 
of  Boston,  in  December,  1890,  and  which 
arrived  in  Boston  over  the  road  of  the  defend- 
ant company,  and  was  placed  in  its  warehouse 
for  delivery  to  the  consignee.  It  further  ap- 
peared at  the  trial  before  the  court  that  the  bill 
for  the  lumber  became  due  February  15, 1891, 
but  the  lumber  bad  never  been  paid  for;  that  a 
bill  had  been  sent  for  collection  in  the  spring 
of  1891.  M.  G.  Jeffris  testified  to  finding  the 
lumber  in  one  of  the  sheds  of  the  defendant 
company,  December  21,  1891,  and  to  a  con- 
versation with  one  Simons,  the  freight  agent  of 
the  defendant,  who  said  that  the  lumber  was 
there:  that  it  had  not  been  delivered  because  the 
freight  had  not  been  paid;  that  he  then  in- 
formed the  freight  agent  that  the  J.  B.  Dixon 
Lumber  Company  had  never  paid  for  the  lum- 
ber, and  that  he  represented  the  plaintiff,  and 
desired  to  stop  the  lumber  then  and  there  in 
transit,  and  to  take  it;  that  he  told  him  that  he 
bad  looked  in  the  Boston  Directory,  and  bad 
£one  where  the  said  company  was  supposed  to 
be,  but  could  find  no  such  concern  in  Boston, 
as  he  testified  was  the  fact;  that  he  was  in- 
formed that  the  charges  on  the  lumber  were  for 
freight  $124.98,  storage  $97. 50,  and  be  offered 
to  pay  the  cbarges  and  take  the  lumber;  that 
he  said  he  could  not  take  it.  and  could  not  let 
him  have  the  lumber,  on  the  ground  that  the 
defendant  did  not  know  whom  it  belonged  to, 
and  be  would  have  to  bring  an  action  of  re- 

g levin,  and  let  the  court  decide;  that  he  told 
imons  that  there  was  no  such  concern  as  the  J. 
B.  Dixon  Lumber  Company  that  he  bad  been 
over  to  where  tbey  did  business,  and  tbe  only 
man  there  told  him  that  there  was  no  such  con- 
cern, but  that  it  was  J.  B.  Dixon  (as  be  testified 
was  the  fact);  and  asked,  if  he  ^ot  an  order 
from  said  Dixon,  if  he  would  deliver  the  lum- 
ber, to  which  he  replied,  "No,"  that  he  would 
have  to  have  an  oxxler  from  the  J.  B.  Dixon 
Lumber  Company;  but  he  finally  said  such  an 
order  would  not  do;  that  the  plaintiff  would 
have  to  bring  an  action  of  replevin.  On  be- 
half of  tbe  defendant  it  was  shown  by  one 
Cooper  that  he  was  formerly  connected  with 
the  J.  B.  Dixon  Lumber  Company  during  its 
continuance  in  business  up  to  February,  1891; 
that  the  car  of  lumber  in  question  arrived  at 
Boston  in  due  course,  and  tbey  were  advised 
of  it.  The  lumber  was  removed  from  the  car, 
and,  not  being  taken  away  at  the  proper  time, 
it  was  stored  in  the  old  shed  of  tbe  company  in 
its  upper  loft.  About  one  fourth  of  the  lumber 
was  taken  away  and  sold  to  the  Kew  Bedford 
Casket  Company  in  November,  1890.  J.  B. 
Dixon  was  the  president  of  the  Dixon  Lumber 
Company.  Tbe  witness  identified,  as  in  his 
handwriting,  an  order  produced  by  the  defend- 
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ant's  counsel,  and  offered  in  evidence,  as  fol- 
lows: 

Boston,  March,  9, 1891. 
FitchburffR.  R: 

Please  deliver  to  F.  C.  Bill  the  pine  lumber 
from  car  1808  on  payment  of  freight  and 
charges.  J.  B.  Dixon  Lumber  Company. 

He  testified:  "It  was  the  custom  and  under- 
standing between  tbe  J.  B.  Dixon  Lumber 
Company  and  the  Fitchburg  Railroad  Company 
that  any  lumber  that  arrived  over  the  Fitch- 
burg Railroad  was  stored  by  the  railroad  com- 
pany at  the  risk  of  the  lumber  company  and 
that  the  lumber  company  had  a  right  to  and 
did  remove  it  whenever  it  was  convenient  so  to 
do,  subject  to  the  payment  of  tbe  cbarges  of 
the  railroad  companv.  All  such  lumber  was 
placed  subject  to  the  order  and  control  of 
tbe  J.  B.  Dixon  Lumber  Company  on  the  pay- 
ment of  tbe  cbarges  of  the  railroad  company." 
One  Crowell  testified  that  he  surveyed  the 
lumber  in  question  at  the  request  of  Simons, 
the  local  freight  agent  of  the  defendant,  in 
April,  1892;  that  it  was  in  the  old  shed,  door  4. 
When  he  surveyed  it,  he  removed  it  to  the  bay 
underneath,  and  it  amounted  to  18.280  feet; 
and  it  was  shown  that  it  had  remained  there 
ever  since.  Simons  tbe  local  freight  agent  of 
the  defendant,  testified  that  he  knew  of  tbe 
car  of  lumber,  and  to  the  amount  of  charges 
on  the  lumber.    He  was  asked: 

"What  has  been  the  custom  of  the  Fitchburg 
Railroad  Company  and  the  J.  B  Dixon  Lum- 
ber Company,  or  the  understanding  between 
tbem,  in  regard  to  tbe  leaving  of  said  lumber 
in  the  sheds  and  yards  of  said  company  in  Bos- 
ton?" 

"A.  It  may  be  left  in  sheds  at  their  expense 
and  risk,  to  be  taken  away  by  tbem  at  any 
time,  upon  payment  of  freight  and  charges. 
This  has  been  tbe  custom  of  all  tbe  railroads 
terminating  in  Boston  for  many  years.*' 

William  Clancy,  manager  and  proprietor  of 
the  Lumber  Mercantile  Association  in  Chicago, 
testified  to  making  a  demand  of  payment  bv 
letter  in  December,  1891,  of  the  plaintiff's  bill 
for  the  lumber.  The  claim  was  not  paid,  but 
returned  by  said  company  to  the  plaintiff. 
The  court  found  that  the  lumber  in  question, 
13,280  feet,  bad  never  been  delivered  to  tbe  J. 
B.  Dixon  Lumber  Company,  and  that  said  com- 
pany became  and  was  insolvent  December 
21,  1891;  that  it  never  paid  for  such  lumber; 
that  the  plaintiff  on  the  da^  last  men- 
tioned claimed  the  right  to  stop  said  lumber  by 
reason  of  the  failure  of  said  company  to 
pay  for  the  same,  and  demanded  it  of  the  de- 
fendant, offering  to  pay  its  char^  thereon; 
that  the  defendant  refused  to  deliver  it,  and 
converted  it  to  its  own  use;  that  the  value  of 
tbe  lumber  was  $806.14,  and  the  amount  of 
defendant's  charges  for  freight  and  storage 
was  $222  28,  and  that  the  plaintiff  was  en- 
titled to  stop  said  lumber,  and  to  possession  of 
the  same,  on  payment  of  such  charges,  of  which 
tender  had  been  made  December  21,  1891,  and 
judgment  was  given  in  favor  of  tbe  plaintiff 
against  the  defendant  for  $88. 16,  the  difference 
between  the  value  of  said  lumber  and  said 
cbarges,  with  interest  from  December  21, 1891, 
with  costs,  from  which  the  defendant  appealed. 
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Mtssrg.  JaekBon  ft  Jackson,  for  appel- 
lant: 

The  insolvcDcy  of  the  vendee  or  consignee 
is  the  basis  of  the  right  of  stoppage  in  iran- 
titu.  If  the  consignee  is  not  insolvent,  then 
there  is  no  right  of  stoppage. 

Story,  Cont.  §  817;  2  Benjamin,  Sales.  4th 
Am.  ed.  §  1248;  Tiedeman,  Sales,  §  127:  1  Par- 
sons, Cont.  chap.  6,  p.  595;  8  Wood,  Railway 
Laws,  §483;  Ths  "  8t.  Jaze  Indiana,"  14  U.  S. 
I  Wheat.  208,  4  L.  ed.  73;  WaM  v.  Blakely, 
6  Mont.  194;  Smith  v.  Barlcer,  102  Ala.  679; 
ikhuMter  v.  (Jar9on,  28  Neb.  612. 

In  order  to  establish  the  right  of  atoppaee, 
It  is  absolutely  necessary  that  the  yendor 
should  show  that  the  vendee  is  insolvent. 

The  presumption  being  in  favor  of  the  sol- 
vency of  the  vendee,  the  vendor,  to  enforce 
the  right  of  stoppage,  most  establish  the  fact 
of  the  insolvency  of  the  vendee,  to  the  satis- 
faction of  court,  by  competent  evidence,  as 
other  facts  are  established  in  the  trial  of 
eaasea. 

Waith  v.  Blakdy,  Sehtuter  y.  Ckirsan,  and 
Smith  V.  Barker,  supra;  Bayanne  Knife  Co, 
y.  Umbenhauer  (Ala. )  18  So.  175;  Fenkhausen 
V.  FelloiOi,  20  Nev.  812,  4  L.  R.  A.  782. 

The  finding  of  the  fact  that  the  J.  B.  Dixon 
Lumber  Company  became  insolvent  after  the 
•consignment  of  the  lumber  was  a  material 
fact,  to  be  established  by  the  responde^it. 

And  this  court  may  review  the  testimony  to 
determine  whether  such  finding  Is  supported 
by  the  evidence  or  not. 

Wis.  Rev.  Stat,  g  8070;  Laws  1898,  chapi 
242;  Klein  v.  Valerius,  87  Wia.  64.  22  L.  R.  A. 
e09;  North  Hudson  Bld0.  ALoanAuo,  Y.Ohilds, 
82  Wis.  460. 

If  a  material  finding  of  fact  is  not  supported 
by  the  evidence,  the  court  will  reverse  the 
Judgment. 

Wafsh  V.  Blakely,  supra;  Hiekey  y.  Ohieago, 
M.  A  St.  P.  B.  Go.  64  Wis.  649. 

The  delivery  by  a  carrier  of  a  part  of  goods 
sent  by  yendor  to  vendee  is  prima  facie  a  de- 
livery of  the  whole,  and  puts  an  end  to  the 
right  of  stoppage  in  transitu, 

Hilliard,  Sales,  p.  214,  §  5,  p.  219,  §  12;  Slvbey 
v.  fJaytDard,2  H.  B1.504;  Hammond  v.  Anderson, 
1  Bos.  &  P.  N.  R.  69;  WHght  v.  Lawes,  4  Esp. 
N.  P.  82;  Bichardson  v.  Ooss,  3  Bos.  A  P. 
119,  126,  127;  Leeds  v.  Wright,  8  Bos.  &  P. 
820;  Scott  V.  Pettit,  Id.  469;  Dixon  v.  Baldwen, 
6  East,  175;  Foster  v.  Frarnpton,  6  Barn.  & 
C.  107:  Bowe  v.  Piekford,  8  Taunt.  88;  Allan 
y.  Oripper,  2  Oromp.  &  J.  218;  Whitehead  v. 
Anderson,  9  Mees.  A  W.  518;  Wentvoorth  y. 
OuthwaiU,  10  Mees.  &  W.  486;  2  Kent.  Com. 
•545,546;  8  Wood,  Rail  way  Laws,  §488;  Hutch- 
inson, Carr.  2d  ed.  §  417;  Angell,  Carr.5S§840, 
841,  847;  1  Jones.  Liens,  S  904;  Frazer  v.  Hit- 
Hard,  2  Strobh.  L.  809;  Bei/nolds  v.  Boston  dk 
M.  Bnilroad,  48  N.  H.  580;  Millard  v.  Web- 
ster,  54  Conn.  415;  Biggs  v.  Barry,  2  Curt  C. 
C.  259;  Browne.  Carr.  228;  Story,  Sales,  §  382: 
Redf.  Carr.  §  241. 

Where  the  consignee  is  in  the  habit  of  using 
the  warehouse  of  the  carrier  as  his  own,  the 
transit  is  at  an  end  when  the  eoods  have 
reached  the  place  of  destination  and  have  been 
placed  in  the  warehouse  of  the  carrier. 

Bichardson  v.  Qoss,  8  Bos.  &  P.  126;  Seott 
V.  Pettit,  JOixon  v.  Baldwen,  and   Foster  v. 
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Frampton,  supra;  Tucker  v.  Humphrey,  4 
Bing.  516;  Bence  v.  Pickford,  and  Allan  v. 
Oripver,  supra. 

If  the  consignee,  for  his  own  convenience, 
agrees  with  the  carrier  to  let  his  goods  re- 
nofain  in  his  warehouse  to  be  delivered  when 
or  as  he  should  want  them,  or  if  that  be  the 
course  of  dealing  between  them,  the  carrier 
becomes  the  warehouseman  or  agent  of  the 
biiyer,  although  he  may  still  have  a  lien  up- 
on them  for  his  freight. 

Hutchinson,Carr.  2d  ed.  §  417;  Klein  v.  Fisch- 
er, 80  Mo.  App.  568;  Langstaff  v.  SOx,  64  Miss. 
171;  BaU^t.  Dimond,  63  N.  H.  565;  BeynoldM 
v.  Boston  db  Jf.  Bailroad,  48  N.  H.  580;  Mot- 
tram  V.  Heyer,  1  Denio,  488. 

The  making  and  delivery  to  F.  C.  Bill  of 
an  order  for  the  lumber  remaining  in  the 
railroad  sheds,  by  the  J.  B.  Dixon  Lumber 
Company,  was  a  transfer  of  the  title  in  such 
lumber  to  F.  C.  Bill. 

EUis  V.  Hunt,  8  T.  R.  464;  Elm/ore  y.  Stone, 
1  Taunt.  458;  Searle  v.  Keer>es,  2  Esp.  N.  P. 
598;  Bollingsworth  v.  Napier,  8  Cai.  182,  2 
Am.  Dec.  268;  Bawls  y.  Desfder,S  Eeyes,  572; 
Carpenter  v.  Qraham,  42  Mich.  191. 

The  receipt  of  the  order  for  the  lumber  and 
placing  it  on  file  by  the  railroad  company, 
without  objection,  was  a  notice  to  the  rail- 
road company  of  the  sale  of  the  lumber  and  a 
sufficient  recognition  and  assent  to  the  trans- 
fer of  the  title,  and  constituted  the  railroad 
company  the  warehouseman  and  bailee  of  F. 
C.  BiU. 

Harman  y.  Anderson,  2  Campb.  248;  White- 
house  V.  Frost,  12  East,  614;  Lvcasr,  Dorrien, 
7  Taunt .  278;  Barney  v.  Brown,  2  Vt.  874,  19 
Am.  Dec.  720;  Spaulding  v.  Austin,  2  Vt.  555; 
Pierce  y.  Chipman,  8  Vt.  884;  Hodges  v.  Burd, 
47  m.  868;  Buhl  Iron  Works  v.  Tenton,  67 
Mich.  628;  Faton,  Stoppage  in  Transitu^.  56; 
National  Batik  v.  Buckeye  Iron  dt  B.  Works, 
46  111.  App.  526;  Freiberg  v.  Steenhdck,  54 
Minn.  509;  Floege  v.  Wetdner,  77  Tex.  811; 
Farnum  v.  Pitcher,  151  Mass.  470. 

Wher«  the  goods  have  arrived  at  their  desti- 
nation, and  are  stored  in  the  warehouse  of  the 
carrier,  as  the  agent  of  the  vendee,  the  right 
of  stoppage  is  terminated. 

McFetridge  v.  Piper,  40  Iowa,  627;  Olapp 
Bros.  V.  Peck,  55  Iowa,  270;  Sawyer  v.  Jostin, 
20  Vt.  172,  49  Am.  Dec.  768;  Benjamin,  Sales, 
Perkins'  ed.  §  849. 

Messrs.  Fethers*  JellHs,  ft  Fifleld,  for 
respondent: 

If  all  the  traces  of  a  corporation  are  lost, 
and  it  has  ceased  to  do  business  without  pay- 
ing its  debts,  we  know  of  no  better  evidence 
of  insolvency. 

Brown  v.  Montoomery,  20  N.  T.  287,  75  Am. 
Dec.  404;  Benjamin,  Sales,  §  887;  Smith,  Mer- 
cantile Law.  550;  28  Am.  &  Eng.  Enc.  Law, 
p.  924,  note  1. 

The  objection  that  the  purchaser  was  not 
insolvent  at  the  time  of  the  stoppage  can  only 
be  talsen  by  the  purchaser  and  not  by  the  car- 
rier. 

Bloomingdale  v.  Memphis  dtCB,  C^.6  Lea,616. 

In  order  to  defeat  the  right  of  stoppage  in 
transitu,  the  lumber  would  have  to  be  sold 
and  delivered  to  a  bona  fide  purchaser  for 
value,  and  without  notice. 

28  Am.  &  Eng.  Enc.  Law,  p.  927,  note  ft. 
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Where  the  carrier  or  his  agent  is  holding 
goods  for  the  purpose  of  collecting  freight 
and  charges,  the  vendor  still  has  the  right  to 
stop  the  delivery. 

Uoatier  v.  TibhiU^  18  Wis.  80;  Harding  Par 
per  Co.  V.  AUen,  65  Wis.  576. 

A  mere  lapse  of  time  is  not  a  circumstance 
of  any  importance  in  determining  the  right  of 
the  vendor  to  resume  possession  of  the  goods 
providing  the  right  be  exercised  before  the 
trangittis  is  at  an  end. 

Buckley  v.  Fumiss,  16  Wend.  187;  1  Par- 
sons, Cont.  p.  602;  Sherman  ▼  Rugee,  55 
Wis.  846;  Sawyer  v.  JotHin,  20  Vt.  172.  49 
Am.  Dec.  768;  Roger$  v.  Schneider,  18  Ind. 
App.  28. 

Pinney»  J.,  delivered  the  opinion  of  the 
court: 

1.  It  is  insisted  that  the  finding  that  the  J.  B« 
Dixon  Lumber  Ck)mpaDy  was  insolvent  was 
without  any  evidence  to  support  it,  and  that 
therefore,  the  claim  of  the  plaintiff  to  exercise 
the  right  of  stoppage  in  tranntu  of  the  lumber, 
December  21.  1891.  was  without  any  warrant 
or  foundation.  The  sale  of  the  lumber  by  the 
plaintiff  to  that  company  occurred  in  the  early 
autumn  of  1890.  and  the  purchase  price  became 
due  February  15.  1891.  This  was  a  just  and 
undisputed  debt.  Effort  to  collect  it  had 
proved  unavailing,  and  the '  purchaser  had 
whollv  failed  to  respond  to  its  obligation  for  a 
period  of  over  ten  months.  Investigation  then 
made  showed  that  tbere  was  no  such  concern 
located  at  or  about  the  alleged  place  of  its  busi- 
ness, and  it  was  not  named  in  the  city  directory. 
The  person  in  charge  wbere  it  had  done  busi- 
ness stated  that  there  was  no  such  cencern.  but 
that  it  was  J.  B.  Dixon .  The  witness  Cooper, 
examined  by  the  defendant,  testified  that  J.  B. 
Dixon  was  the  president  of  the  J.  B.  Dixon 
Lumber  Company,  and  that  he  (witness)  was 
connected  with  the  company  "during  its  cor- 
poration, 80  to  speak, — not  exactly  in  its  literal 
sense, — during  its  continuance  in  business  up 
to  about  the  first  of  February,  1891."  The 
Just  inference  is  that  this  company  was  a  cor- 

§  oration,  and  that  it  had  suspended  business 
'ebruary  1,  1891,  a  few  days  before  the  plain- 
tiff's debt  matured.  Strict  proof  of  insolvency 
is  not  required  in  order  to  justify  the  exercise 
of  the  right  of  stoppage  in  transitu,  "By  the 
word  insolvency' is  meant  a  general  inability  to 
pay  one's  debts;  and  of  this  inability  the  failure 
to  pay  one  just  and  admitted  debt  would  proba- 
bly be  sufficient  evidence."  Benjamin.  Bates,  § 
887:  Smith,  Mercantile  Law,  550,  and  note.  It 
bad  failed  to  pav  the  just  and  undisputed  debts 
it  had  owed  to  the  plamtiff  and  to  the  defendant 
for  over  ten  montbs.  Inquiry  made  at  the 
former  place  of  business  of  the  debtor  elicited 
the  information  that  tbere  was  no  such  concern; 
that  it  was  only  J.  B.  Dixon;  and  the  fact  that 
the  witness  Cooper,  connected  with  it  during  its 
corporate  existence,  and  having  some  knowl- 
erge  of  its  business,  called  to  show  that  the 
right  of  stoppage  had  been  terminated  by  deliv- 
ery to  the  company  or  its  agent,  was  not  inter- 
rogated as  to  its  solvency,  is  quite  suggestive, 
in  view  of  the  facts  in  evidence,  when  fairly 
satisfactory  proof  of  its  solvency  would  have 
been  fatal  to  the  plaintiff's  action.  The  evi- 
dence constitutes  sufficient  prima  facie  proof  of 
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Insolvency  to  sustain  the  finding.  There 
no  attempt  made  to  dispute  this  evidence,  or  to 
rebut  it.  We  must  hold  that  the  evidence  was 
sufficient  to  warrant  the  finding. 

2.  Had  there  been  a  delivery  of  the  lum- 
ber, in  view  of  the  evidence,  to  the  consignee^ 
or  to  an  agent  of  the  consignee,  so  that  the  de- 
fendant had  DO  longer  any  possession  or  con- 
trol of  it  as  carrier?  The  lumber  had  reached 
its  ultimate  destination,  and  the  controversy  is 
really  reduced  to  the  question  whether  the  de- 
fendant held  it  as  carrier  or  aa  the  agent  and 
warehouseman  of  the  consignee.  It  may  be 
properly  said  that  the  possession  of  the  lumber 
by  the  defendant  was  ambiguous,  and  that  it  is 
necessary  to  gather  the  intention  of  the  parties 
from  their  acts,  and  the  effect  the  law  imputes 
to  what  they  have  done.  It  is  said  that  noth- 
ing prevents  an  agreement  by  the  carrier  to 
bold  the  goods  after  arrival  at  destination,  as 
agent  of  the  buver.  though  he  may  at  the  same 
time  say  "I  shall  not  let  you  take  them  till  my 
freight  is  paid."  The  question  is  one  of  inten- 
tion, and  in  Whitehead  v.  Anderson,  9  Mees.  & 
W.  618,  the  captain  was  held  not  to  have  in- 
tended such  an  agreement  by  telling  the  as- 
signee that  be  would  deliver  him  the  cargo  when 
he  was  satisfied  about  the  freight;  Parke,  B., 
saying:  "There  is  no  proof  of  any  such  con- 
tract. A  promise  by  the  captain  to  the  agent  of 
the  assignees  is  stated,  but  it  is  no  more  than 
a  promise,  without  a  new  consideration,  to  ful- 
fil the  original  contract,  and  deliver  in  due 
course  to  the  consignee,  on  payment  of  freight,, 
which  leaves  the  captain  in  the  same  situation 
as  before."  Benjamin.  Sales,  g  858.  The  ex- 
istence of  the  carrier's  Tien  for  unpaid  freight 
it  is  held  raises  a  strong  presumption  that  the 
carrier  continues  to  hold  the  goods  as  carrier, 
and  not  as  warehouseman;  and  in  order  to  re 
but  this  presumption  there  must  be  proof  of 
some  arrangement  or  agreement  between  the 
buyer  and  the  carrier  whereby  the  latter,  while 
retaining  his.  lien,  becomes  the  agent  of  the 
buyer  to  keep  his  goods  for  him.  Ex  parte 
Barrow,  L.  R.  6  Ch.  Div.  783.  In  Ex  parte 
Cooper,  L.  R.  11  Ch.  Div.  68,  it  was  held  that, 
*'when  goods  are  placed  in  the  possession  of  a 
carrier  to  be  carried  for  the  vendor,  to  be  deliv- 
ered to  the  purchaser,  the  transitus  is  not  at  an 
end  so  long  as  the  f  arrier  continues  to  bold  the 
goods  as  a  carrier.  It  is  not  at  an  end  until  the 
carrier,  by  agreement  between  ihimself  and 
the  consignee,  undertakes  to  hold  the  goods  for 
the  consignee,  not  as  carrier,  but  as  his  agent." 
Unless  something  equivalent  to  an  attornment 
on  the  part  of  the  carrier  to  the  consignee  i» 
shown,  so  that  he  had  altered  his  position,  and 
holds  the  goods  in  another  capacity,  the  trans 
itus  is  not  at  an  end.  No  doubt,  where  the 
carrier  enteres  into  a  new  contract  with  the 
consignee,  distinct  from  the  original  contract 
of  carriage,  to  hold  the  goods  for  him  as  his^ 
agent  in  a  new  character  for  the  purpose  of  cus- 
tody on  his  account,  the  transitus  would  be  at 
an  end,  and  the  goods  constructively  In  the 
possession  of  the  consignee.  McLean  v.  Breit- 
haupt,  12  Ont.  App.  Kep.  888,  888,  890.  In 
Whitehead  v.  Anderson,  supra,  the  court  says: 
"A  case  of  constructive  possession  is.  where  the 
carrier  enters  expressly,  or  by  implication, 
into  a  new  agreement,  distinct  from  the  original 
contract  for  carriage,  to  hold  the  goods  for  the 
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consignee  as  his  a^cot  not  for  the  purpose  of 
expediliDg  ihem  to  the  place  of  orlgioal  dcs- 
tioatioD,  pursuant  to  that  contract,  but  in  anew 
character,  for  the  purpose  of  custody  on  his 
accounr,  and  subject  to  some  new  or  further 
order  to  be  given  to  him/'  and  James,  L.  J., 
shortly  puts  it  In  Ex  parts  Cooper,  iupra,  that 
there  must  be  such  change  as  makes  the  carrier 
or  the  warehouseman  the  holder  of  the  goods  as 
a&rent  for  the  vendee.    In  Hooter  v.  TSibite,  18 
Wis.  79,  this  court  held  that  when  the  ware- 
housemeo  to  whom  the  goods  are  directed  to  be 
seot  receives  them  as  the  agent  of  the  carrier, 
and  while  he  is  holding  them  as  such  agent  for 
the  purpose  of  collectmg  freight  and  charges 
the  vendor  asserts  his  right  of  stoppage  of  the 
iroodSy  they  will  not  be  considered  as  in  the 
possession  of  the  vendee,  so  as  to  cut  off  that 
right;  and  in  Harding  Paper  Co.  v.  Alien,  65 
Wis.   584,  the  rule  laid  down   in    Benjamin 
on    Sales,   2d  ed.  §  788,  is   declared   to  be 
the  rule  in  this  state, — that  "if  the  possessor 
of  the  goods  has  the  intention  to  hold  them 
for   the   buyer,  and  not  as  an  agent  to  for- 
ward, and  the  buyer  intends  the  possessor  so 
to  hold  them  for  him,  the  transit  us  is  at  an 
end,  but  I  apprehend  that  both  these  intents 
must  concur,  and  neither  can  the  carrier  of  his 
own   will  convert  himself  into  a  warehouse- 
man, so  as  to  terminate  the  transitns,  without 
the  agreeing  mind  of  the  buyer;  nor  can  the 
buyer  change  the  capacity  in  which  the  carrier 
holds  possession,  without  his  assent,  at  least 
until  the  carrier  has  no  right  whatsoever  to 
retain   possession  as  a^inst  the  buyer."    In 
Sherman  v.  Rugee,  65  Wis  846,  847,  the  ques- 
tion is  broadly  put  whether  there  was  ever  a 
moment  in  which  the  purchasers  had  dominion 
and    control    over   the    property.     Delivery, 
actual  or  constructive,   by  the  carrier  to  the 
consignee  or  his  agent,  is  a  part  of  its  duty  as 
such,  and,  until  performed,  it  cannot  be  said 
that  the  carrier  has  ceased  to  hold  the  goods  as 
carrier.     The  real  question  is  whether,  under 
the  evidence,  it  is  a  just  inference  that  the  car- 
rier has  intended  to  waive  his  lien  for  freight, 
and  to  surrender  dominion  and  control  over 
the  property,  or  to  hold  it  subordinate  to  and 
for  the  consignee.   Un  less  the  evidence  justifies 
such  a  conclusion,  the  fair  implication  of  the 
law  is  that,  if  the  goods  are  in  the  carrier's 
warehouse,  awaiting  payment  of  freight  and 
other  charges,  then  the  transitvs  has  not  been 
ended,  but  that  the  carrier  holds  them  in  his 
capacity  of  carrier,  to  keep  good  his  common- 
law  lien  for  freight  and  charges,  and  that  they 
are  subject  to  the  vendor's  right  of  stoppage. 
CalaJmn  v.  Babcock,  21  Ohio  St.  281,  8  Am. 
Rep.  63;  Sf/mns  v.  Schoiten,  85  Kan.  810. 

The  evidence  fails  to  establish  an  agreement 
or  contract  which  would  constructively  render 
the  possession  of  the  defendant  of  the  lumber 
in  its  warehouse  the  possession  of  the  consignee. 
Simons,  Uie  freight  agent,  had  no  personal 
knowledge  of  the  transaction.  It  occurred 
before  his  connection  with  the  defendant  com- 
pany. He  does  not  claim  to  know  of  any  such 
arrangement  between  the  defendant  and  the 
consignee.  He  testified  only  to  the  existence 
of  a  custom  of  the  defendant,  as  he  gathered  it 
''from  its  records  and  papers  in  his  charge" 
when  he  gave  his  testimony;  and  he  said  that 
such  custom  bad  existed  with  all  railroads 
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terminating  in  Boston  for  years,  but  that  was 
merely  a  custom  on  the  part  of  consignees  of 
lumber  to  leave  it  in  the  sheds  of  the  carrier, 
at  their  expense  and  risk,  "to  be  'taken  away 
by  them  at  anv  time,  upon  payment  of  freight 
and  charges,  and  was  no  more  than  an  un- 
derstanding or  custom  on  the  part  of  the  car- 
rier to  deliver  on  the  usual  terms,  and  accord- 
ing to  the  contract  with  him  as  carrier.  It  did 
not  give  the  consignee  any  new  rights,  and  did 
not  give  him  dominion  or  control  over  the 
property.  Cooper's  testimony  is  equally  in- 
adequate to  the  purpose  intended,  and  was,  in 
substance,  the  same.  He  defined  the  right  of 
the  J.  B.  Dixon  Lumber  Company  after  the 
lumber  had  been  stored  in  the  shed'of  the  car- 
rier in  the  same  way  as  *'a  right  to  remove  it 
whenever  it  was  convenient  to  do  so,  subject 
to  the  payment  of  the  charges  of  the  railroad 
company," — ^the  same  right  upon  which  any 
consicrnee  may  obtain  his  goods  of  a  carrier. 
Speaking  of  the  fact  that  after  the  lumber  was 
stored  in  the  shed  part  of  it  was  delivered  to 
him  for  the  J.  B.  Dixon  Lumber  Company,  he 
said :  "Some  person  connected  with  the  freight 
department  authorized  me  to  take  it."  The 
language  of  Lord  Blackburn  in  Eemp  v.  Falk^ 
L.  K.  7  App.  Cas.  584,  is  quite  pertinent: 
"The  freight  was  not  paid,  but  I  think  it  is 
possible  to  make  an  arrangement  b^  which, 
though  the  freight  is  not  paid,  the  ship  owner 
changes  himsel?  completely  into  a  warehouse- 
man instead  of  toeing  a  carrier  or  a  shipowner; 
he  alters  his  responsibilities  idtogetber;  and 
yet  by  arranerement  or  agreement  retains  a  lien 
over  the  ^oods  until  the  freight  Is  paid.  I 
think  such  a  contract  might  be  made.  But 
when  one  is  asked  to  say  that  such  a  contract 
was  made  the  nonpayment  of  the  freight  is  a 
very  important  element  leading  one  to  say  that 
no  such  contract  was  made  at  all.  In  this  case 
I  cannot  help  thinking  that  no  such  contract 
was  made,  and  there  is  no  reason  why  we 
should  hold  that  it  was.  The  ship  owner  acted 
in  the  same  way  as  if  it  had  not  been  made  and  in 
no  other  way."  And  the  defendant  so  acted  in 
the  present  case,  as  well  as  the  consignee,  as  we 
have  seen.  The  witnesses  do  not  testify  to  any 
agreement  or  contract,  or  even  understand- 
ing in  the  contractual  sense,  such  as  is  relied 
upon  to  work  a  constructive  delivery;  and 
within  the  principles  referred  to,  upon  the 
evidence  in  the  record,  none  can  be  deduced  or 
implied. 

8.  The  contention  that  a  delivery  of  a  part 
of  the  consignment  operated  as  a  constructive 
delivery  of  the  remainder,  cannot  be  sustained. 
Whether  delivery  of  a  part  amounted  to  a  de- 
livery of  the  remainder  is  a  question  of  inten- 
tion, and  a  delivery  of  a  part  will  not  be  a  de- 
livery of  the  whole,  unless  the  circumstances 
show  that  it  was  intended  so  to  operate.  It 
cannot  be  supposed  that  the  carrier  intended 
to  abandon  his  lien  for  the  unpaid  freight  and 
charges.  Benjamin,  Sales,  §  857;  Ex  parte 
Qwper,  L.  R  11  Ch.  Div.  68;  Buckley  v.  Fur- 
niss,  17  "Wend.  604;  Orawshayy.  Fades,  1  Barn. 
&  C.  181.  Much  more  clearly  would  this  be 
so  where,  as  in  this  case,  it  was  understood 
that  delivery  could  be  had  only  on  payment  of 
unpaid  freight  and  charges. 

4.  The  order  given  March  9,  1891,  by  the 
J.  B.  Dixon  Lumber  Compauy  to  F.  C.  BiU 
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upon  the  defendant  to  deliver  the  lumber  in 
question  to  him  "on  payment  of  freight  and 
ebarges,"  and  left  with  the  defendant,  could 
only  operate  to  give  Bill  whatever  rights  the 
J.  B.  Dixon  Lumber  Company  had.  There  is 
nothing  to  show  that  the  defendant  ever  as- 
sumed to  hold  the  lumber  as  his  agent,  or  that 
they  ever  recognized  any  right  on  his  part  to 
have  the  delivery  of  it,  or  tbat  it  ever  agreed 
to  deliver  it  to  him  upon  any  terms  whatever. 
The  evidence  shows  that  the  defendant  after- 


wards regarded  life  J.  B.  Dixon  Lumber  Com- 
pany as  entitled  to  the  delivery  of  the  lumber 
upon  the  usual  terms  as  before.  There  is 
nothing  in  the  case  to  show  that  this  order  is 
entitled  to  any  sij^nificance  in  the  present  con- 
troversy^. The  defendant  has  been  fullv  pro- 
tected m  its  rights  by  the  judgment  of  the  cir- 
cuit court,  and  no  error  has  intervened  to  its 
prejudice. 
The  judgment  of  the  CireuU  Court  is  affirmed^ 


MICHIGAN  SUPREME  COURT. 


Ethel  MTERS,  by  Next  Friend,  Ptff:  in  Err., 

V. 

Henry  H.  HINDS. 


(, 


.Mich«. 


.) 


1.  One  rldinsr  a  bicycle  down  a  narrow 
|>ath  at  the  rate  of  6  or  6  miles  an  hour,  when  it  Is 
occupied  by  many  other  persons  groing  in  tbe  same 
direction,  is  not  excused  from  liability  for  run- 
ning into  a  pedestrian  by  the  fact  that  the  acci- 
dent was  caused  by  his  strikinff  an  obstacle,— at 
least  if  it  does  not  appear  that  he  was  unable  to 
see  and  avoid  it  by  the  exercise  of  due  care. 

13«  A  bicyclist  has  the  burden  of  diaprov- 
ing  his  negfUipenee  when  he  ridea  up  behind 
another  who  is  waiking  where  be  has  a  right  to 
walk,  and,  without*  giving  any  warning,  strikes 
him  with  his  vehicle. 

(July  21,  lage.) 

ERROR  to  the  Circuit  Court  for  Montcalm 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Be- 
^jersed 

•Statement  by  Grant*  J.: 
»  iPlaiotiff,  a  girl  fourteen  years  of  age,  was 
Teturoing  from  a  picnic  in  the  country.  She 
was  walking  down  a  hill  carrying  her  little 
sister  in  her  arms,  in  a  path  about  a  foot  from 
the  wagon  roadt>ed,  the  path  being  wide 
enough  for  two  persons  to  walk  abreast.  The 
defendant  was  riding  down  the  hill  on  a  bicycle 
in  the  same  path.  He  came  up  behind  the 
plaintiff  and  struck  her  with  his  bicycle, 
knocking  her  down  and  inflicting  a  severe  in- 
Jury.  She  brings  suit  for  negligence,  alleging 
that  he  carelessly,  improperly,  and  negligently 
Tode,  propelled,  governed,  and  directed  his 
bicycle  against  her.  Upon  the  conclusion  of 
the  plaintiff's  evidence,  the  court  directed  a 
verdict  for  the  defendant,  upon  the  ground 
that  he  was  not  shown  to  have  been  guilty  of 


NoTB.~For  a  bicycle  rider*s  collision,  see  also 
Mercer  v.  Cor  bin  (Ind.)3  L.  B.  A.  221. 

As  to  regulation  of  bicycle  riding  in  general,  see 
Twilley  v.  Peridns  (Md.)  19  L.  R.  A.  (»3,  and  note; 
also  Cool  v.  Forrest  (Pa.)  29  L.  R.  A.  866. 

As  to  tbe  fright  of  a  horse  by  a  bicycle  on  a  high- 
way, see  Thompson  v.  Dodge  (Minn.)  28  L.  S.  A« 
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negligence.  Plaintiff  had  no  warning  of  tbe 
approach  of  tbe  defendant,  who  was  riding  at 
the  rate  of  6  or  6  miles  an  hour,  until  she  was 
struck.  He  rang  no  bell,  and  gave  no  signal 
of  his  approach.  She  was  in  the  exercise  of 
her  lawful  rights,  and  was  guilty  of  no  negli- 
gence. Several  others  were  walking  down 
this  path.  One,  ff  young  lady,  was  walking 
in  the  imme  direction,  and  about  4  feet  behind 
the  plaintiff.  She  testified  that  she  did  not 
hear  the  defendant  until  he  was  very  near  her, 
when  she  heard  a  noise  which  she  thought  was 
made  by  the  bicycle's  running  over  a  stone  or 
something.  Immediately  upon  passine  her,  he 
struck  the  plaintiff.  It  was  not  clear  from  the 
testimony  whether  the  defendant  was  upon  the 
bicycle  at  the  time  he  struck  her,  or  wbetber 
he  bad  fallen.  Evidently  the  plaintiff,  the  de- 
fendant, and  the  bicycle  went  down  at  almost 
the  same  moment.  Some  of  the  witnesses  tes- 
tified that,  after  the  fall,  the  defendant  said 
that  his  bicycle  struck  a  stone,  which  was  the 
cause  of  the  accident.  The  circuit  judge  stated 
his  reason  for  directing,  a  verdict  for  the  de- 
fendant as  follows:  'T  determine,  from  the 
undisputed  testimony  in  this  case,  as  a  matter 
of  law.  that  the  collision  was  caused  by  his 
running  over  an  obstacle,  and  that  it  is  not 
shown  to  have  been  done  by  his  negligence, — 
such  negligence  as  the  law  would  give  the 
plaintiff  a  right  to  recover  for.  He  had  a  right, 
in  law,  along  the  highway  where  he  was.  at 
tbe  point  he  was,  so  long  as  he  used  the  care 
and  skill  a  man  of  ordinary  prudence  would 
have  done;  and  no  testimony  is  offered  in  this 
case  that  causes  me  to  believe  that,  according 
to  law,  it  is  such  negligence  as  shows  that  be 
was  running  at  an  unreasonable  rate  of  speed." 

Mr,  A.  A.  Ellis*  for  plaintiff  in  error. 

If  there  was  any  question  as  to  whether  or 
not  plaintiff  was  using  ordinary  care,  even 
thouffh  the  facts  were  admitted  still  it  was  a 
question  for  the  jui^  under  all  the  facts  and 
circumstances  of  this  case. 

Ashman  v.  Flint  d  P.  M.  R  Co.  90  Mich. 
567. 


The  case  of  Beg.  v.  Parker,  tried  recently  in 
England,  resulted  in  a  conviction  of  a  bicycle  rider 
on  a  plea  of  guilty  of  the  statutory  offense  of  furi- 
ously driving  a  carriage  or  vehicle.  But  Mr.  Justice 
Hawkins  is  quoted  as  saying  that  a  convictioii 
might  have  been  had  for  manslaughter,  which 
also  charged  by  the  Indictment. 
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We  hay«  in  this  state  a  statute  providing 
for  the  construction  of  sidewalks  in  ibe  country, 
and  they  may  be  coostructed  of  earth. 

8  How.  Anno.  Stat.  §g  1447a,  1447^. 

Section  1447^,  as  amended  by  act  No.  103  of 
the  Public  Acts  of  1891,  119,  provides  that 
^'whoever  shall  ride  or  drive  upon  any  such 
sidewalk  shall  be  guilty  of  a  misdemeanor^ 
and  upon  conviction  thereof  shall  be  punished 
by  both  fine  and  imprisonment. 

The  fact  that  the  walk  was  there  and  pre- 
pared for  footmen  is  notice  to,  every  person 
using  a  vehicle  that  he  shduld  ieep  off  from 
sQch  walk. 

The  law  of  the  road  extends  to  all  places  ap- 
propriated either  dejure  or  de  facto  to  the  pur- 
pose of  passing  with  carriages,  etc. ,  whether 
they  are  so  appropriated  by  public  authoritv 
or  by  the  general  license  of  the  owners  thereof, 
express  or  implied. 

Com,  V.  Oammons,  28  Pick.  201. 

If  a  private  way  is  opened,  leading  from  a 
public  street  and  prepared  for  use  in  the  same 
manner  as  a  public  street  and  with  nothing  to 
show  that  it  is  not  such,  the  public  may  law- 
fully travel  over  it  although  it  is  closed  at  one 
end;  and  in  so  doing  they  are  bound  only  to 
the  same  degree  of  care  in  respect  to  others 
who  are  also  lawfully  using  it  as  in  traveling 
over  public  streets. 

Danforth  v.  DureU,  8  Allen,  242. 

By  analogy  if  the  path  along  this  highway 
was  a  de  facto  sidewalk  the  statute  of  this  state 
against  riding  on  sidewalks  ought  to  apply 
to  it. 

A  party  has  a  right  to  expect  from  others 
ordinary  prudence  at  least,  and  to  rely  upon 
that  in  determining  his  own  manner  or  using 
the  road. 

12  Am.  &  Bog.  Enc.  Law,  p. 959,  and  note  1. 
p..  960. 

A  bicycle  it  a  vehicle  and  is  subject  to  the 
law  of  the  road  the  same  as  otber  vehicles. 

State  V.  Cottine,  16  R.  I.  871,  8L.  R.  A.  394; 
BoUand  v.  Bartch.  120  Ind.  46;  Mercer  v.  Cor- 
Ww,117Ind.  450,  8  L.  R  A.  221;  TayW  s. 
Qooduin,  L.  R.  4  Q  B.  Div.  228;  Suiifi  v.  To- 
peka,  48  Kan.  671,  8  L.  R.  A.  772. 

A  man  going  along  the  road  on  foot  and 
meeting  a  team  may  turn  either  way  he  has  a 
mind  to  and  a  person  with  a  team  is  supposed 
to  have  the  right  of  way  over  that  portion  of 
the  road  traveled  by  vehicles. 

Dudley  v.  Bolles,  24  Wend.  465;  Washburn 
▼.  Tracy,  2  D.  Chip.  (Vt.)  186,  16  Am.  Dec. 
661. 

When  teams  are  passing  along  the  public 
highway  in  the  same  direction  the  rear  team 
may  pass  on  either  side  of  the  advance  team 
providing  there  is  ample  room,  and  if  in  at- 
tempting to  pass  damage  occurs  without  fault 
on  the  part  of  the  advance  team,  the  party 
attempting  to  pass  and  causing  the  damage  is 
liable  for  the  consequences. 

Knowles  v.  Orampton,  65  Conn.  886;  Barker 
V.  Savage,  1  Sweeney,  295;  Pi'gott  v.  Engle,  60 
Mich.  221;  The  Charles  Morgan,  6  Fed.  Rep. 
913;  The  Ant,\0  Fed.  Rep.  296;  Ategno  v. 
Bart,  25  La.  Ann.  285,  18  Am.  Rep.  184; 
Burnham  v.  Butler,  81  N.  Y.  485;  Angell, 
Highways,  §  840;  Elliott,  Roads  &  Streets.  621, 
622. 

What  constitute#  reasonable  care  in  a  given 
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case  depends  upon  all  the  facts  and  circum- 
stances of  the  case. 

Boux  V.  Blodgeit  d  D,  Lumber  Co,  85  Mich. 
519.  13  L.  R.  A.  728;  Carven  v.  Detroit  A  8. 
PI,  Boad  Co.  69  Mich.  620. 

Where  there  is  fault  there  is  liability. 

KfunoiesY,  Crampton,  55  Conn.  386. 

The  greater  the  danger  the  greater  the  care, 
and  that  which  would  oe  ordinary  care  in  one 
case  might  be  culpable  negligence  in  another 
case. 

Vaughn  v.  Beads,  80  Mo.  600;  Boux  v.  Blod- 
gett  db  D.  Lumber  Co,  supra. 

It  is  not  necessary  that  a  person  should  in- 
tend to  injure  another  to  make  him  even  crim- 
inally liable. 

Palmer  v.  CJUeago,  St,  L,  &  P,  B.  Co.  112 
Ind.  250;  1  Hale,  P.  C.  Am.  ed.  475;  4  Bl. 
Com.  182;  1  Bishop,  Crim.  L.  chap.  20;  1  Ad- 
dison, Torts.  Wood's  ed.  142. 

In  the  law  of  negligence  everywhere  when 
the  facts  are  not  disputed  but  are  such  that 
different  minds  might  honestly  draw  different 
conclusions  from  them  the  question  of  negli- 
gence belongs  to  the  jury  and  not  to  the  court. 

Ashman  v.  Flint  db  P,  M,  B,  Co.  90  Mi?h. 
573;  Detroit  dk  M.  B.  Co,  v.  Van  Steinburg,  17 
Mich.  99;  leipel  v.  Bilsendegsn,  44  Mich  401; 
Crod>y  V.  Detroit,  O,  B,  <Sb  M,  B.  Co.  58  Mich. 
458;  LotoellY,  WaterUmn  Twp,  Id.  568;  Carter 
V.  Detroit  db  S.  PI.  Boad  Co.  61  Mich.  684; 
BarrisY,  Clinton  Tu>p,  64  Mich.  447;  Alexan- 
der V.  Big  Bapids,  70  Mich.  226;  Luke  v.  W/ieat 
Min,  Co.  71  Mich  864;  LittU  v.  Street  B,  Co, 
78  Mich.  205;  Adams  ▼.  Iron  Cliffs  Co,  Id.  271; 
Brezee  v.  Powers,  80  Mich.  172;  Engle  v.  Smith, 
82  Mich.  1;  Sadotoskiv.  Michigan  Car  Co,  84 
Mich.  100;  Boux  v.  Blodgett  dk  D.  Lumber  Co. 
supra;  Archer  v.  Ft.  Wayne  db  E,  B.  Co.  87 
Mich.  101;  Stjoeet  v.  Michigan  C.  B,  Co,  87 
Mich.  559;  Post  v.  United  States  Exp.  Co,  76 
Mich.  574;   VoUner  v.  Berens.  50  Wis.  494. 

The  fourth  count  of  the  declaration  charges 
an  assault  and  battery,  and  it  is  admitted  that 
an  assault  was  committed. 

In  an  action  for  assault  and  battery  when 
the  plaintiff  had  proved  that  she  was  knocked 
down  by  the  defendant  in  the  highway  while 
She  was  peaceablv  goin^  about  her  business, 
and  that  it  was  done  without  warning  to  her, 
and  that  there  was  plenty  of  room  for  him  to 
run  around  and  not  interfere  with  her,  she  had 
DQsde  &  case 

Osburn  v.  Lovell,  86  Micfc.  249;  1  Addison, 
Torts.  Wood's  ed.  142;  Boss  v.  Litton,  5  Car. 
&  P.  407;  I  Green.  Pr.  220;  Mercer  v.  C</rHn, 
117  Ind.  450,  3  L.  R  A.  221. 

Messrs,  McGaorry  ife  Nichols,  for  defend- 
ant in  error: 

A  bicycle  is  a  vehicle  and  has  the  same 
rights  in  the  highway  that  travelers  with  other 
vehicles  have. 

Thompson  v.  Dodge  (Minu.)  28  L.  R.  A.  608; 
Laeey  v.  Winn,  3  Pa.  Dist.  R.  811;  Lacy  v. 
Winn,  4  Pa.  Dist.  R.  409;  StaU  v.  Cvllim,  16 
R  I  871.  3  L.  R.  A.  894;  BoUand  v.  Bartch, 
120  Ind.  46;  Taylor  v.  Goodwin,  L.  R  4Q.  R 
Div.  228. 

Defendant  had  just  as  good  a  right  in  the 
highway  an^  in  that  portion  of  the  highway 
where  the  accident  occurred  as  plaintiff.  The 
court  will  take  judicial  notice  that  5  or  6  miles 
an  hour  is  about  as  slow  as  a  person  can  very 
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handily  ride  on  a  bicycle  down  a  bill  or  even 
upoD  a  level. 

Crocker  v.  Knickerbocker  Ice  C^.  92  N.  Y. 
652. 

The  law  of  the  road  in  its  strict  sense  does 
not  obtain  with  respect  to  fooimen.  They 
may  meet  and  pass  on  either  side.  Drivers  of 
carriages  or  other  vehicles  may  also  pass  foot- 
men on  either  side,  all  that  is  required  being 
exercise  of  due  and  reasonable  care  under  the 
circumstHnces. 

Elliott.  Roads  &  Streets,  62));  CotterUl  ▼. 
Starhey,  /jCar.  &  P.  6»1;  Lloyd  v.  Ogelby,  6  C. 
B.  N.  S.  667;  Angcll,  Highways,  §^  841. 

It  was  no  more  careless  for  the  defendant  to 
run  down  this  hill  with  a  bicycle  which  he  bad 
under  perfect  control,  going  at  the  rate  of  5  or 
6  miles  an  hour,  than  it  was  for  plaintiff  to  be 
wallcing  in  the  highway  1  foot  from  the 
traveled  track,  with  an  umbrella  overhead, 
when  the  highway  was  thronged  with  people 
and  vehicles  traveling  in  the  same  direction. 

Denman  ▼.  Johneton,  85  Mich.  887. 

The  burden  of  proof  is  upon  plaintiff  when 
he  sues  to  recover  damages  for  an  injury 
caused  by  defendant's  negligence  to  show  not 
only  that  the  injury  was  caused  by  defendant's 
negligence  but  also  fbat  he  himself  was  not 
guilty  of  any  negligence  which  materially 
contributed  to  such  injury. 

The  defendant's  act  originally  was  lawful, 
and  he  should  not  be  held  liable  unless  he  was 
negligent. 

Broicn  v.  Kendall,  6  Cush.  292;  IJartfield  v. 
Roper,  21  Wend.  615,  84  Am.  Dec.  273;  Unger 
V.  Forty-Second  Street  dt  O.  F,  S.  R.  Co,  51  N. 
Y.  498;  Strofue  v.  Whittlesey,  41  Conn.  559; 
Vincent  v.  SUnehaur,  7  Vt.  62,  29  Am.  Dec. 
145. 

No  one  can  be  made  responsible  in  an  action 
for  trespass  for  consequences  where  he  could 
not  have  prevented  those  circumstances  by  pru- 
dence ana  care. 

Qibbone  v.  Pepper,  4  Mod.  406;  Wakeman  v. 
Robinson,  1  Bing.  218;  Goodman  y.  Taylor,  5 
Car.  &  P.  410;  Biovm  v.  Colline,  58  N.  H.  442, 
16  Am.  Rep.  872;  Bigelmo  v.  Reed,  51  Me.  325; 
Center  v.  Finney,  17  Barb.  94;  Qoshom  v. 
Smith,  92  Pa.  435;  Holmes  v.  Mather,  L.  R.  10 
Exch.  261;  SHOfy  ▼.  Michigan  Car  Co.  95  Mich. 
204. 

Grant*  J.,  de^yered  th^  opinion  of  the 
court: 

We  think  the  court  was  in  error,  and  that 
the  plaintiff's  evidence  entitled  her  to  go  to  the 
jury.  A  bicycle  is  a  vehicle.  Counsel  for  the 
defendant  concedes  this,  and  the  authorities  so 
hold.  Holland  v.  Bartch,  120  Ind.  46;  Mercer 
V.  Corbin,  117  Ind.  460;  Taylor  "v.  Goodwin,  "L, 
R.  4  0.  B.  Div.  228.  The  question,  therefore, 
is:  What  was  the  duty  of  the  defendant,  rid- 
ing on  a  vehicle,  in  passing  a  pedestrian  going 
in  the  same  direction?    His  vehicle  made  no 
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noise,  and  be  gave  no  signal.  Many  others 
were  walking  in  this  narrow  path.  The  road- 
bed for  vehicles  was  open  to  him.  If  it  be 
granted  that  he  struck  a  stone.or  other  obstruc- 
tion, was  the  stone  or  obstruction  such  that  he 
ought,  in  the  exercise  of.  due  care,  to  have  seen 
it,  ana  avoided  the  danger?  Was  it  such  that 
the  consequence  of  striking  it  must  have  been 
apparent  to  him?  What  efforts  did  he  make 
to  avoid  the  obstruction,  if  he  saw  it?  When 
one  passes  another,  both  using  bicycles  and 
going  in  the  same  direction,  it  appears  to  be 
the  rule  that  the  one  passing  is  liable  if  dam- 
age results  without  misconduct  on  the  part  of 
the  one  passed.  Elliott  says:  "The  only  rule 
of  general  application  that  can  be  laid  down  is 
that  he  who  attempts  to  pass  another  going  in 
the  same  direction  must  do  so  in  such  manner 
as  may  be  most  convenient  under  the  circum- 
stances of  the  case;  and  if  damage  result  to  the 
person  passed,  the  former  must  answer  for  it, 
unless  the  latter,  by  his  own  recklessness, 
or  carelessness,  brought  the  disa.«ter  upon  him- 
self." Elliott.  Roads  &  Streets,  621,  622.  See 
also  Angell,  Highways,  §  840;  Knowles  v. 
Crampton,  55  Conn.  886. 

We  think  the  court  was  in  error  in  holding 
that  the  collision  was  caused  by  defendant's 
running  over  an  obstacle.  As  already  shown, 
the  only' testimony  upon  this  point  was  the 
statement  of  defendant  made  just  after  the 
accident,  and  the  testimony  of  one  witness  that 
she  thought  he  struck  something;  but  she  based 
this  thought  only  upon  the  noise  she  heard. 
His  own  statement,  made  after  the  accident,  is 
not  evidence  of  the  fact  It  is  hearsay.  What 
the  witness  thought  is  not  conclusive  of  the 
fact,  unless  no  other  reasonable  basis  exists  for 
her  thoughts  or  belief  than  the  one  she  gave. 
But,  even  if  this  were  so,  it  would  not  follow 
that  defendant  was  relieved  from  liability  un- 
less the  obstruction  was  such  that  he  could  not 
see  and  avoid  it  by  the  exercise  of  due  care. 
Nor  do  we  think  it  can  be  held  as  the  law  that 
the  defendant  was  in  the  exercise  of  due  care 
in  riding  down  this  narrow  path  at  the  rate  of 
5  or  6  miles  an  hour,  occupied,  as  It  was, 
by  many  other  persons  going  in  the  same  direc- 
tion. This  is  not  a  case  for  the  application  of 
the  rule  of  law  that  an  accident  and  a  conse- 
quent injury  are  not  of  themselves  evidence  of 
negligence.  When  one  upon  a  bicycle  comes 
up  behind  another,  who  is  unconscious  of  his 
approach,  and  is  walking  where  he  has  a  right 
to  walk,  gives  no  warning,  and  strikes  him 
with  his  vehicle,  these  circumstances,  unex- 
plained, tend  to  show  negligence.  The  de- 
fendant may  be  able  to  show  that  he  was  in 
the  exercise  of  due  care,  but  the  burden  of 
proof  was  cast  upon  him  by  the  plaintiff's  case. 

The  Judgment  must  be  reversed,  and  a  new 
trial  ordered. 

The  other  Justices  concur. 
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T£XAS  SUPREME  COURT. 


W.  O.  BROWSE  et  al ,  Plff8.  in  Err. ^ 

r. 

FARMERS'  &  MERCHANTS'  NATIONAL 
BANK  of  Cleburne. 

(88Tez.28S.) 

!•  The  eomtnust  of  a  minor  to  repay 
money  borrowed  of  a  baAk  ie  not  so 
fkr  void  that  the  oontraot  of  a  third  penoo  to 
ftDflwer  for  It  on  his  default  will  be  an  orifflDal  con- 
tract, and  not  a  collateral  one,  which  maBt  be  in 
wiitinff  under  the  statute  of  frauds. 

S.  The  president  of  a  bank  who»  by 
▼erbal  promises  of  collateral  liability^ 
indaces  the  eashier  to  advance  money 
to'a  minor,  whereby  it  is  lost,  is  liable  to  the 
bank  for  the  amount,  on  the  in'ound  that  he  is 
gvllty  of  a  breach  of  the  trust  Imposed  in  him  by 
reason  of  his  position. 

3«  The  liability  of  a  bank  president 
who  induces  the  cashier  to  loan  money 
to  a  minor  whereby  it  is  lost  will  extend  to  the 
balance  due  on  actual  advances  with  lawful  in- 
terest, but  not  to  conventional  interest  or  at- 
torney's fees. 

4.  A  bank  president  who  has  induced 
the  cashier  to  loan  money  to  a  minor, 
-whereby  it  is  lost»  by  promislnir  that  it  sball 
be  repaid  before  money  which  the  minor  owes 
him  individually,  will  not,  as  against  the  bank, 
be  permitted  by  a  court  of  equity  to  take  advan- 
tage of  a  priority  in  his  favor  in  an  assignment  by 
the  minor  for  the  benefit  of  creditors. 


(May  SO,  1805.) 

ERROR  to  the  Court  of  Civil  Appeals,  Fifth 
Supreme  Judicial  District,  to  review  a 
judgment  affirming  a  judgment  of  the  District 
Court  for  Johnson  County  in  favor  of  plain- 
tiff in  an  action  brought  to  reach  money 
loaned  to  the  minor  defendant  at  the  instance 
of  the  defendant  president  of  the  complainant 
bank.     Affirmed  on  condition. 

The  facts  are  stated  in  the  opinion. 

MeB$r8.  Henry»  Patten*  Sb  Brown  and 
Leakot  Henry*  ft  Reeves  for  plaintiff  in 
error. 

Messrs.  Poindexter  A  Padelford  and 
Crane  A  Ramsey*  for  defendant  in  error: 

The  liability  of  a  party  for  whom  a  surety 
or  guarantor  within  the  statute  of  frauds  makes 
himself  answerable,  must  be  a  clear  and  as- 
certained legal  liability,  capable  of  being  en- 
forced against  the  party  himself. 

If  there  is  no  such  legal  contract,  the  promise 
is  not  a  collateral,  but  an  original,  one,  and 
does  not  come  within  the  statute  of  frauds. 

W.  O.  Brown  being  a  minor  at  the  time  that 
E.  T.  Brown  promised  and  agreed  to  become 
responsible  for  and  pay  to  the  Farmers'  & 
Merchants'  National  Bank  the  advances  made, 
and  for  which  this  suit  was  brought,  such 
promise  and  agreement  on  the  part  of  E.  T. 
Brown  was  not  within  the  statute  of  frauds. 

Brandt,  Suretyship.  g§  42,  44;  Wood,  Stat. 
Fr.  p.  808,  g  leS;  King  v.    Summitt,  73  Ind. 


Vonn&.— Statute  of  frauds  as  affecting  a  guaranty 
of  the  contract  of  a  person  under  disaibUity. 

The  case  of  Bbown  v.  Fabmsrs'  &  Merghamts* 
National  Bank  holds  that  a  contVact  by  a  third 
f>er8on  to  answer  for  the  default  of  an  infant  is  a 
collateral  contract  under  the  statute  of  frauds, 
which  most  be  in  writing,  and  Is  not  made  an  orl^l- 
oal  contract  by  the  fact  that  the  contract  of  an  In- 
fant is  voidable. 

There  are  not  many  cases  on  this  question,  and 
nearly  all  of  them  are  in  regrsrd  to  minors.  There 
to  some  conflict,  but  the  wolcrht  of  authority  seems 
<o  sustain  the  case  of  Brown  ▼.  Fabmebs'  ft 

If  SRCHANT8*  NATIONAIi  BANK. 

A  parol  promise  was  not  binding  where  goods 
were  sold  to  an  infant  upon  the  promise  of  his 
father  to  be  responsible  and  pay  for  them.  The 
Infancy  of  the  purchaser  did  not  alter  the  liability 
of  the  surety,  as  the  contract  with  the  infant  was  a 
^ood  contract  which  he  could  enforce  on  his  part, 
and  which  was  only  voidable,  and  in  this  case  the 
father  did  not  intend  or  agree  to  be  the  principal 
debtor,  and  the  whole  credit  was  not  given  to  him. 
Clark  V.  Levi,  10  N.  Y.  Legal  Obs.  184. 

In  Dexter  v.  Blanchard,  11  Allen,  866,  an  oral 
f>romiEe  of  a  father  to  pay  his  minor  son*s  debt,  not 
for  necessaries,  was  not  binding  where  the  promise 
was  made  in  consideration  of  the  creditor's  for- 
t)earance  to  demand  the  same  of  the  son.  The  debt 
•<loe  from  the  minor  was  not  void  but  voidable 
•only,  at  the  election  of  the  infant,  and  until 
«Toided  it  was  a  valid  debt,  and  Infancy  could  only 
he  taken  advantage  of  by  the  infant. 

In  Miller  v.  Long,  46  Pa.  860,  a  husband  was  not 
liable  where  he  told  his  wife  to  sign  a  note  for  the 
•debt  of  a  third  person,  and  the  husband  said  that 
lie  would  see  it  paid,  as  there  was  no  promise  In 
writing  by  him.   The  question  as  to  whether  the 

33  L.  R.  A, 


obligation  was  binding  on  the  wife  or  not  was  not 
discussed. 

A  verbal  promise  was  not  binding  where  a  third 
party  agreed  that  in  consideration  of  the  discharge 
of  a  married  woman  for  debt  he  would  pay  a  bill 
of  exchange  to  be  drawn  on  her  for  the  amount  of 
the  debt  in  case  it  should  be  dishonored.  This  was 
a  collateral  promise  and  he  was  not  liable.  The 
opinion  does  not  discuss  the  liability  of  the  mar- 
ried woman,  although  that  question  was  argued  by 
the  counseL  Magga  v.  Ames,  1  Moody  ft  P.  294,  i 
Bing.  470. 

In  Kimball  v.  Newell,  7  HllU  116,  referring  to 
Maggs  V.  Ames,  supr<i,  it  was  said  that  there  the 
question  was  whether  the  undertaking  of  the  de- 
feqdant  was  original  so  as  not  to  require  it  to  be  in 
writing,  and  the  court  held  that  it  was  collateral 
and  therefore  should  have  been  in  writing. 

But  in  Chapin  v.  Lapham,  20  Pick.  467,  a  verbal 
promise  was  held  binding  and  not  within  the  stat- 
ute of  frauds,  where  the  promisor  agreed  to  in- 
demnify a  party  if  he  would  assist  a  minor  son  of 
the  promisor  In  his  buslnen,  and  the  plaintiff 
thereupon  signed  a  note  of  surety  with  the  son  as 
principal  which  he  afterwards  paid.  The  minor 
was  not  liable  for  money  paid  on  his  account  and  the 
undertaking  of  the  defendant  was  not  colltfterai  to 
any  promise  of  the  son,  but  was  separate,  inde- 
pendent, and  original.  Here  the  decision  seems  to 
be  based  on  the  fact  that  the  credit  was  directly  to 
the  father. 

In  King  ▼.  Bummltt,  78  Ind.  812. 88  Am.  Rep.  14B, 
one  who  guaranteed  that  a  note  of  a  minor  was 
^*va)id  and  genuine  and  •  .  •  the  maker  thereof 
legally  liable  to  pay  It**  was  bound  under  1  Ind. 
Rev.  Stat  1876,  p.  608,  providing  that  no  action  shall 
be  brought  ...  to  charge  any  penon  upon 
any  special  promise  to  answer  for  the  detit,  default, 
or  miscarriage  of  another,  eto^  where  suit  had 
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812,  88  Am.  Rep.  145;  BarrU  t.  Huntbaeh, 
1  Burr.  875;  Rot^  v.  Chaplin,  1  Bail.  L.  420; 
Chapin  V.  Lapham,  20  Pick.  470;  Memer  v. 
EUin,  17  U.  0.  C.  P.  292;  1  Reed,  Stat.  Fr. 
%  101,  p.  174. 

A  president  and  director  of  a  national  bank 
la  a  trustee  and  confidential  officer  of  the  same, 
and  stands  in  a  fiduciary  relationship  to  said 
bank,  and  under  no  circumstances  should  he 
do  any  act  that  would  be  likely  to  render  his 
personal  interests  antagonistic  to  those  of  the 
bank.  Such  an  officer,  who,  knowing  a  party 
to  be  a  minor  and  without  means,  induces  and 
directs  the  bank  through  its  cashier  to  open  an 
account  with  such  customer,  and  by  his  direc- 
tion to  the  cashier  establishes  the  custom  of 
paying  the  overdrafts  of  such  customer,  and 
consents  to  such  overdrawn  account  to  be 
closed  by  notes,  and  countenances,  connives, 
and  allows  such  transactions  without  an^  au- 
thority from  the  board  of  directors,  fails  in  his 
duty  to  the  bank,  and  on  the  insolvency  of 
such  customer  becomes  personally  responsible 
to  the  bank  for  such  notes  and  overdrawn  ac- 
counts. 

Oakland  Bank  v.  Wilcox,  60  Cal.  126;  Citi' 
tentf  Loan  Asso,  v.  Lyon,  29  N.  J.  Eq.  110; 
WiUiamB  v.  Riley,  84  N.  J,  Eq.  401;  Aubtin^. 
Daniels,  4  Denio,  800;  Appergon  v.  Exchange 
Bank,  10  Ky.  L.  Rep.  948;  Wardell  ^r.  Union 
R  R.  Co.  108  U.  8.  668,  26  L.  ed.  511;  Ward 
Y.  Davidson,  89  Mo.  445;  Rose  v.  Bayden,  85 
Ean.  106,  57  Am.  Rep.  145;  Taylor.  Corp. 
§  627,  p.  468;  MitcheU  v.  Reed,  61  N.  Y.  189, 


19  Am.  Rep.  252:  Bain  ▼.  Brown,  66  N.  Y. 
288. 

Where  one  party  stands  in  a  confidential  or 
trust  relationship  to  another,  and  such  trustee, 
for  the  benefit  of  his  cestui  que  trust,  pro- 
cures a  right  to  or  lien  upon  certain  prop- 
erty, any  assignment  or  mortgage  of  such 
property,  in  the  name  or  for  the  benefit  of  such 
trustee,  will  inure  to  the  benefit  of  the  cestui 
que  trust  or  beneficiary. 

MitcheU  v.  Reed,  61  N.  Y.  128,  19  Am.  Rep. 
252;  Rose  v.  Hayden,  supra. 

Where  two  parties.  A  and  B,  are  creditors  of 
C,  and  both  of  their  claims  are  secured  by 
mortgages  or  a  lien  on  the  only  property 
owDed  by  C,  and  not  more  than  sufficient  to 
satisfy  the  claim  of  A,  and  A's  indebtednesa 
was  created  at  the  instaDce  and  request  of  B, 
and  upon  the  faith  of  the  promise  and  agree- 
ment of  B  that  A's  claim  should  be  paid  prior 
to  his  claim,  and  that  he  (B)  would  see  that 
A's  clNim  should  be  paid,  though  on  the  face 
of  said  mortgages  or  liens  B's  claim  may  be 
preferred  to  ii  s.  yet  B  will  in  equity  be  es- 
topped from  claiming  such  preference  or  pri- 
ority. 

Sanders  v.  Barlow,  21  Fed.  Rep.  836;  Finn 
Y.  Donahoe,  87  Mich.  292,  88  Mich.  165;  Chr- 
biny.  Kincaid,  83  Ean.  649;  Henry  d  C.  Co.  v. 
Visk&rdick,  87  Neb.  207;  Utley  v.  DunheJbfrg^r,, 
86  Iowa,  469:  Faxtonv.  Foxon,  28  Mich.  159; 
Dickerson  v.  Colgrove,  100  U.  S.  578, 25  L.  ed. 
618;  Davis  v.  Dyer,  56  N.  H.  143;  Cowart  v. 
Perrine,  21  N.  J.  Eq.  101;  Randon  v.  Toby,  6^ 


been  brouflrht  asrainst  the  minor  and  by  reason  of 
his  mioority  such  suit  had  failed,  as  in  this  case 
there  was  no  debt  guaranteed  and  the  undertakinfl: 
was  not  within  the  statute. 

The  court  says  this  guaranty  ^^dlfTers  entirely 
from  a  promise  to  pay  the  debt.  In  such  case  if 
the  promise  is  valid  nothing  sbort  of  a  payment 
amounts  to  a  compliance;  whereas  in  this  case  if 
the  note  Is  genuine  and  BTayden  had  capacity  to 
make  it.  the  obligation  is  fulfilled  without  any  pay- 
ment at  all:  indeod,  it  is  not  brokeu.**  The  deci- 
sion is  based  chiefly  on  this  point.  Yet  the  court 
also  decides  that  there  must  tte  a  debt  as  well  as  a 
promise.  The  minority  of  the  principal  debtor 
takes  the  case  out  of  the  statute  of  frauds.  This 
last  point  was  unnecessarily  paased  upon  and  was 
briefly  considered.  On  this  point  the  case  does  not 
seem  to  be  in  harmony  with  most  of  the  decisions. 
It  may  also  be  noticed  that  tbe  infancy  of  the 
maker  of  the  note  had  been  set  up  by  him  suooes- 
fully  in  defense  of  an  action  on  the  note,  so  that 
the  note  had  been  actually  avoided  and  was  no 
longer  merely  voidable,  thus  making  a  possible 
ground  of  distinction  in  this  respect  between  this 
case  and  those  which  proceed  on  the  theory  that 
an  infant*s  contract  is  only  voidable. 

And  a  verbal  promise  to  pay  for  procuring  a  sub- 
stitute for  the  minor  son  of  a  promisor  who  was 
drafted^  was  held  binding  and  not  within  the  stat- 
ute of  frauds,  as  the  minor  son  was  in  no  way  liable 
on  the  contract.  Downey  v.  Hinohman,  25  Ind. 
tiiS. 

The  parol  promise  of  a  guardian  was  held  bind- 
ing where  he  agreed  to  pay  the  debt  of  tbe  minor 
if  the  plaintiff  would  indulge  him  a  short  time,  and 
tbe  indulgence  was  granted,  as  this  was  an  original 
undertaking  and  not  collateral.  Roche  v.  Chaplin, 
1  BaU.  L.  419. 

In  Merner  v.  Klein,  17  U.  G.  C.  P.  2S2,  a  judgment 
In  favor  of  the  defendant  was  set  aside  and  a  new 
trial  granted,  where  a  verbal  promise  was  made  to 

83  L.  R.  A« 


pay  'the  debt  of  an  infant,  and  the  question  that 
tbe  infant  could  not  be  primarily  liable,  and  that 
therefore  the  defendant  must  be,  was  not  made  at 
the  trial,  and  the  case  was  directed  to  be  retried  in 
order  that  the  whole  matter  should  be  submitted  to 
the  jury. 

A  husband  was  liable  on  a  promise  to  pay  a  stipu- 
lated sum  to  the  adverse  party  in  the  settlement 
of  suits  involving  title  to  land  claimed  by  his  wife« 
although  there  was  not  any  debt  or  Uability  of  the 
wife  to  which  her  husband's  promise  was  ooilateraU 
as  a  couslderation  may  be  a  benefit  to  a  third  party 
or  detriment  to  tbe  promisee.  Tbe  case  does  not 
show  any  promise  by  the  wife.  Shaffer  v.  Ryan, 
84  In'*.  140. 

A  husband  was  held  liable  where  his  wife  bad 
purchased  a  stove  and  asked  the  vendor  to  take  it 
back,  and  her  husband  thereupon  promised  to  pay 
for  it  if  the  vendor  would  leave  it.  The  rescission 
and  the  subsequent  arrangement  created  a  new 
debt  for  which  tbe  wife  was  not  liable,  but  even  if 
the  promise  had  been  within  the  statute  of  frauds, 
the  evidence  in  regard  to  the  same  should  not^ 
have  been  excluded  from  tbe  Jury  where  tbe  ob- 
jection was  rnot  made  in  time.  Palmer  v.  Wltob- 
erly,  15  Neb.  98. 

And  a  husband  was  liable  on  a  parol  agreement 
where  his  wife  had  pledged  her  trunk  for  tbe  far» 
of  a  child  traveling  under  her  charge,  and  the  hus- 
band agreed  to  pay  the  same  if  the  trunk  was  for- 
warded. It  was  said  that  the  wife  could  not  mak» 
a  valid  pledge  of  her  trunk  to  secure  tbe  fare,  stiu 
there  was  nothing  to  which  the  statute  of  fraud» 
could  apply,  as  the  husband  assented  to  the  actiOQ 
of  his  wife  pledging  tbe  trunk  and  recognizing  th»- 
debt  as  his  debt,  and  expressly  agreed  to  pay  for 
tbe  same,  and,  having  obtained  the  trunk  in  r^ 
plevin.  he  should  be  made  to  perform  bis  part  of 
tbe  contract.  Coquard  v.  Doion  Depot  Go.  10  Mow 
App.  261.  1«QEL 
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U.  8.  11  How.  498.  18  L.  ed.  784;  Utica  Im. 
Co,  V.  Bloodoood,  4  Wend.  652;  Qaylcrd  v.  Van 
Loan,  15  Wend.  808;  Quick  v.  Corlies,  89  K 
J.  L.  11;  Wdibery.  Williamt  College,  23  Pick. 
802:  Herman,  Estoppel,  pp.  955,  956. 

Where  a  person  has  procured  a  title,  lease, 
or  lien  to  certain  property  in  his  owb  name  and 
right,  which  he  should  have  obtained  as  agent 
or  trustee  of  another,  such  title,  lease,  or  lien 
will  inure  to-  the  benefit  of  such  cestui  que 
tmet. 

Fciiheretonliaugh  v.  Fentoick,  17  Ves.  Jr.  818; 
MiieheU  v.  Reed,  61  N.  Y.  189,  19  Am.  Rep. 
252. 

Denman,  J.,  delivered  the  opinion  of  the 
court: 

During  the  year  1891,  B.  Y.  Brown  was  a 
member  of  the  board  of  directors  and  president 
of  the  Farmers'  &  Merchants'  National  Bank 
of  Cleburne,  Tex.,  which  was  duly  incorpo- 
rated under  the  laws  of  the  United  States  in 
reference  to  national  banks.  W.  O.  Brown,  a 
minor,  was  a  nephew  of  E.  Y.  Brown,  and  was 
at  the  beeinningof  the  transactions  hereinafter 
referred  to  indebted  to  him  in  the  sum  of  about 
$8,000.  The  bank  advanced  to  W.  O.  Brown 
on  his  account,  between  January  and  April 
20,  1891,  various  sums  of  money,  so  that  on 
said  latter  date  he  owed  the  bank  a  bal- 
ance of  $2,350,  for  which  on  said  date  W. 
O.  Brown  executed  to  the  bank  his  note  for 
$2,500.  due  six  months  after  date,  with  inter- 
est after  matdrity  at  the  rate  of  1  per  cent  per 
month,  and  10  per  cent  attoiney's  fees,  if  leeal 
proceedings  be  used  in  collecting,— the  $2,500 
principal  representing  the  said  $2,850  and  in- 
terest charged  thereon  to  maturity  of  said  note. 
After  the  execution  of  this  note  the  bank  con- 
tinued to  accommodate  W.  O.  Brown  until  his 
overdrafts  on  July  10,  1891,  amounted  «o 
$1,200,  for  which  amount  he  on  said  date  exe- 
cuted his  note  to  the  bank,  payable  on  demand, 
with  the  same  stipulations  as  to  interest  and 
attorney's  fees  as  contained  in  the  first  note 
above.  Between  the  date  of  this  last  note  and 
the  7th  day  of  September,  1891,  the  bank  con- 
tinued to  carry  the  account  of  said  W.  O. 
Brown  in  the  same  wav  as  before,  and  by  said 
latter  date  bis  overdrafts  amounted  to  $847.04, 
and  on  the  7th  day  of  September,  1891,  be  drew 
from  the  bank  an  additional  sum  of  $400. 
During  all  this  time  W.  O.  Brown  had  been 
engaged  in  the  grocery  business  just  across  the 
street  from  the  bank,  and  on  this  latter  date, 
after  drawing  said  last-named  sum,  he  executed 
a  trust  deed  conveying  his  entire  stock  of 
goods  to  his  father  John  0.  Brown,  in  trust  to 
secure  the  payment  of  bis  said  indebtedness  to 
his  uncle  E.  Y.  Brown,  and  to  the  bank,  the 
former  being  preferred  over  the  latter.  Soon 
after  the  execution  of  the  first  note  aforesaid, 
W.  O.  Brown  deposited  with  the  bank  as 
collateral  to  secure  his  indebtedness,  notes  to 
the  amount  of  about  $1,600,  which  notes  the 
bank  returned  to  him  Just  before  the  execution 
of  the  trust  deed,  as  the  cashier  claims,  to  be 
collected,  and  the  proceeds  to  be  paid  to  the 
bank  on  his  indebtedness,  but  he  did  not 
return  the  notes  nor  the  proceeds  thereof. 
It  appears  that  after  this  suit  was  brought  W. 
O.  Brown,  through  E.  Y.  Browi^  repaid  to  the 
bank    said  $400,  and   through  said  John  0. 
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Brown  placed   with  the  bank^  as  collateral 
for  his  said  indebtedness,   vanous  accounts, 
amounting  to  $1,170,  out  of  which  the  bank 
had,  to  date  of  trial,  collected  about  $1,861.99, 
with  which  it  paid  off  said  open  account  of 
$847.04,  and  credited  said  $1,200  note  with 
$514.85.    The  evidence  tends  to  show  that  the 
accounts  amounting  to  $1,470,   were  placed, 
with  the  bank  in  lieu  of  the  accounts  amount- 
ing to  $1,600,  turned  over  to  W.  O.  Brown. 
The  cashier  of  the  bank,  whose  testimony  waa- 
corroborated  by  various  other  witnesses,  testi- 
fied that  he  was  unwilling  to  extend  a  line  of 
credit  to  W.  O.  Brown,  or  let  him  have  any 
money  from  the  bank,  on  account  of  his  mi- 
nority, and  on  account  of  the  fact  that  he  waa- 
so  largely  indebted  to  E.  Y.  Brown,  and  so 
stated  to  E.  Y.  Brown  before  any  advances- 
were  made;  that  thereupon  E.  Y.  jBrown,  be- 
fore any  moneys  were  advanced,  and  at  various- 
times  during  the  running  of  the  account  afore* 
said  by  W.  O.  Brown  with  the  bank,  and  with 
full  knowledge  of  the  notes  and  overdrafts,  re- 
quested the  cashier  to  pay  the  overdrafts  of 
said  W.  O.  Brown,  and  stated  that  he  (said  E. 
Y.  Brown)  would  see  that  it  was  all  right, 
and  that  he   would  not  receive  or  collect  a. 
cent  of  the  money  W.  O.  Brown  owed  him 
until  the  bank  was  paid   all  the  money  W. 
O.  Brown   might  owe  it   on  said  advances; 
that,  upon  the  faith  of  these  statements  and 
promises  of  E.  Y.  Brown,  he  allowed  W.  O. 
Brown  to  open  the  account,  and  extended  the 
credit  out  of  which  said  indebtedness  grew: 
that  but  for  such  statements  and  promises  he 
would  not  have  loaned  any  money  to  W.  O. 
Brown,  but  that  **after  making  the  loans  he 
looked  to  both  of  them  for  payment."    E.  Y. 
Brown  in  his  testimony  denied  in  detail  the 
evidence  of  the  cashier  and  other  oflQcers  of  the 
bank,  tending  to  establish  his  instrumentality 
in  inducing  the  bank  to  extend  credit  to  W. 
O.  Brown  or  his  promises  to  be  responsible  for 
same. 

The  pleadings  in  this  case  cover  nearly 
seventy-five  pages  of  typewritten  record,  and 
twenty-seven  assignments  of  error  have  been 
made  in  the  application  for  writ  of  error  to  tbia 
court.  We  will  therefore  only  state  in  a  gen- 
eral way  the  issues  necessary  to  an  under- 
standing of  the  questions  of  law  deemed  by  us 
essential  to  be  determined.  The  bank  brought 
this  suit  against  W.  O.  Brown,  E.  Y.  Brown, 
and  the  trustee,  John  C.  Brown,  asking  judg- 
ment against  the  two  former  parties  for  the 
advances  to  W.  O.  Brown,  and  asking  to  have 
its  claim  established  as  a  preference  lien  on  the 
property  in  the  hands  of  the  trustee  over  the 
claim  o?  E.  Y.  Brown,  which  was  preferred 
by  the  terms  of  the  trust  deed,  and  asking  the 
appointment  of  a  receiver.  The  court  below 
appointed  a  receiver,  who,  under  order  of 
court,  took  possession  of  and  sold  the  property 
included  in  the  trust  deed,  and  holds  the  pro- 
ceeds subject  to  its  orders.  The  amended  peti- 
tion on  which  the  case  was  tried  set  out  in  de- 
tail all  the  facts  outlined  above,  and  prayed 
for  such  judgment  as  the  bank  was  entitle^)  to 
under  all  the  facts.  It  is  not  necessary  to  no- 
tice the  answer  of  W.  O.  Brown,  as  he  has  not 
appealed. 

E.  Y.  Brown,  among  other  things,  pleaded 
(1)  that,  if  he  ever  made  any  promise  to  pay 
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the  debt  of  W.  O.  Brown  to  the  hank,  it  -was 
not  in  writing,  and  that  no  action  could  be 
•maintained  thereon;  (2)  that  he  was  not  in  any 
way  instrumental  in  inducing  the  bank  to  aa- 
vance  money  to  W.  O.  Brown;  (8)  that  after 
he  became  aware  of  the  fact  that  the  bank  bad 
loaned  the  money  represented  by  the  $2,500 
note,  he,  in  order  to  protect  the  bank,  induced 
W.  0.  Brown  to  deposit  with  the  bank  as  col- 
Iat(>ral  the  notes  aforesaid,  amounting  to 
$1,600;  and  that  the  bank  bad  negligently  re- 
'  turned  the  same  to  W.  O.  Brown,  whereby 
the  security  of  the  yalue  of  $1,600  was  lost, 
and  that,  therefore,  if  he  should  be  held  liable 
•to  pay  the  indebtedness  of  W.  O.  Brown,  he 
was  entitled  to  a  credit  of  $1,600  thereon;  (4) 
<that  his  lien  on  the  property  described  in  the 
trust  deed  was  superior  to  that  of  the  bank. 
In  accordance  with  the  verdict,  the  court  ren- 
<iered  judgment  in  favor  of  the  bank  against 
W.  O.  and  E.  Y.  Brown  for  $4,046.22,  and  in- 
terest at  6  per  cent,  and  that  the  trustee  take 
nothing  by  his  cross  bill,  and  that  the  receiver 
pay  the  money  in  his  hands  into  court,  to  be 
applied  first  to  payment  of  costs,  and  the  bal- 
ance to  be  applied  as  a  credit  on  said  judg- 
cneot. 

The  first  proposition  urged  by  the  bank  in 
support  of  the  judgment  is  that  the  promises 
of  W.  O.  Brown  to  pay  the  overdrafts  were 
void,  and  did  not  create  a  debt,  by  reason  of 
the  fact  that  said  Brown  was  a  minor  when 
the  promises  were  made,  and  that  therefore 
the  promise  of  £.  Y.  Brown  to  pay  same  was 
not  a  "promise  to  answer  for  the  debt  of  an- 
other," within  the  meaning  of  the  statute  of 
frauds,  and  therefore  was  binding  upon  him, 
though  not  in  writing.  The  point  to  be  deter- 
mined, then,  is  whether  the  minority  of  W.  O. 
Brown  rendered  his  contract  void,  for,  if  it 
was  not  thereby  void,  it  is  clear  that  the  facts 
above  stated  constituted  him  a  debtor  to  the 
bank,  and  the  promise  of  E.  Y.  Brown  was. 
within  the  terms  of  the  statute,  "a  promise  to 
answer  for  the  debt  of  another."  Isthe  execu- 
tory contract  of  a  minor  void,— without  any 
binding  force  or  eflScacy  in  law,—  a  mere 
moral  obligation,  serviceable  only  as  a  consid- 
eration to  support  a  ratification  thereof  after 
majority?  This  is  the  contention  of  the  bank, 
the  maintenanoe  of  which  is  necessary  to  the 
support  of  the  proposition  above  stated.  The 
•question  as  to  whether  the  executory  contract 
of  an  infant  is  void  or  voidable  has  often  been 
before  the  courts  of  last  resort  in  England  and 
the  United  States  in  cases  widely  dmering  in 
character,  and  it  has  been  almost  universally 
decided  that  such  a  contract  is  not  void,  but 
voidable,  at  the  election  of  the  infant.  We 
will  cite  a  few  of  the  instances  in  which  the 
•question  has  been  determined,  in  order  to  illus- 
trate the  reason  of  the  rule. 

A  petition  in  a  suit  on  a  promissory  note 
-showing  the  same  to  have  been  executed  by  a 
feme  covert,  will  not  support  a  judgment  by  de- 
fault, unless  it  states  facts  showing  that  the 
{Mirticular  note  was  given  for  a  purpose  with 
reference  to  which  the  law  allows  her  to  con- 
tract, for  she  is,  in  general,  without  capacity 
to  contract.  TrimbU  v.  mOer,  24  Tex.  216; 
Chvington  v.  Burleson,  28  Tex.  868.  But. can 
It  be  contended  that  a  petition  on  a  note  against 
an  adult,  showing  that  it  was  executed  by  him 
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during  his  minority,  would  not  support  a  judg- 
ment by  default?  Conn  v.  Coburn,  7  In.  H« 
872.  If  it  will  support  such  judgment,  it  must 
be  upon  the  principle  that  the  element  of  in- 
fancy in  the  contract,  as  shown  on  the  face  of 
the  petition,  does  not  negative  all  contracting 
capacity  in  the  defendant,  but  affirms  in  him 
a  capacity  to  make,  not  an  absolute,  but  a 
quHlified,  contract, —  one  binding  and  valid  as 
to  all  others,  with  the  privilege  to  the  maker  of 
avoiding  the  payment  of  same  only  on  the  plea 
of  infancy.  If  the  petition  had  also  shown  on 
its  face  affirmatively  that  the  note  was  a  for- 
gery, it  would  have  stated  a  complete  defense 
to  an  action  thereon,  and  would  not  have  sup- 
ported a  judgment  by  default.  If  a  writ  of 
error  would  reach  the  said  judgments  against 
the  married  woman  and  on  the  forged  note, 
but  not  the  judgment  against  the  adult  on  the 
contract  made  during  infancy,  it  must  be  on 
the  ground  that  the  latter  contract  has  more 
binding  force  than  the  two  former,  and  is  there- 
fore not  void.  It  is  held  that,  by  virtue  of  the 
contract  of  employment,  a  minor  of  sufficient 
skill  and  experience  to  comprehend  the  nature 
and  dangers  of  the  employment  assumes  the 
risks  ordinarily  incident  thereto,  including 
negligence  of  fellow  servants,  and,  where  such 
minor  is  injured  by  such  negligenoe,  the  mas- 
ter is  not  liable,  for  the  contract  of  employ- 
ment, through  which  alone  the  master  can  de- 
fend, is  not  void,  but  merely  voidable.  It  fixes 
the  relationship  between  the  master,  the  minor, 
and  the  coservant,  and,  by  the  rules  of  law  ap- 
plicable to  that  relationship,  the  rights  of  the 
minor  must  be  determined  as  to  all  injuries  re- 
ceived during  the  continuacce  of  the  contract 
from  any  of  the  assumed  risks.  Texas  d;  P. 
/?.  Co.  V.  Carlton,  60  Tex.  897;  OarUand  ▼. 
Toledo,  W.  A  W,  R.  Co.  67  III.  4»8;  Fi»k  v. 
Central  P,  R.  Co,  72  Cal.  88;  Curran  v.  Mer- 
cfianU^  Mfg.  Co,  180  Mass.  874,  89  Am.  Rep. 
457;  Pittsburgh,  C.  db  8t.  L.  R.  Co,  v.  Adams, 
105  Ind.  151;  Ohio  dM.R  Co.  v.  Hammerdey, 
28  Ind.  872. 

It  has  been  held  that  the  agreement  of  a 
minor  to  pay  premiums  on  an  insurance  policy 
is  not  void,  but  voidable,  at  the  option  of  the 
infant,  and  therefore  the  -company  cannot  re- 
sist payment  of  a  loss  on  the  ground  that  the 
policy  was  not  binding  for  want  of  mutuality. 
Afonaghan  v.  Agricultural  F,  Ins,  Co.  58  Mich. 
248.  The  supreme  court  of  Wisconsin  held 
that  a  contract  by  a  minor  to  serve  three  yean 
for  a  specified  sum  was  not  void,  but  voidable, 
and  therefore  the  minor,  having  performed  the 
contract  on  his  part  by  rendering  the  service, 
could  recover  on  the  contract  the  stipulated 
compensation.  Leonard  "7,  TFam'wtfr,  18  Wis. 
180.  In  Alabama,  where,  by  statute,  it 
was  a  penal  offense  to  entice  away  a 
servant  serving  under  a  written  contract,  it 
was  held  that  the  defendant,  having  enticed 
away  a  minor,  could  not  defend  on  the  ground 
that  the  minor's  contract  was  void,  and  there- 
fore not  a  contract  within  the  statute,  for  the 
contract  of  the  minor  was  not  void,  but  void- 
able, at  his  election  only.  MurrHl  v.  8tate,  44 
Ala.  867.  It  has  also  been  held  that  a  lien 
given  by  a  minor  is  only  voidable  at  his  in- 
stance, and  cannot  be  avoided  by  a  subsequent 
lien  holder  under  the  same  person,  though  such 
subsequent  lien  be  given  after  minority  had 
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ceased;  and,  this,  toOt  though  the  minor  in  the 
«ame  suit  had  pleaded  bis  minority  in  defense 
of  the  prior  lien.  The  court  held  that  the  de- 
fense of  minority  was  personal  to  the  infant, 
and  could  not  be  oct  up  by  the  subsequent  lien 
bolder,  even  in  the  same  suit.  Baldwin  v. 
Hosier,  1  McCrary,  384. 

If  a  third  party  had  yerbally  guaranteed  the 
performance  by  the  minor  of  either  of  the  con- 
tracts above,  could  said  courts  have  held  such 
guaranty  not  within  the  statute,  on  the  ground 
that  the  contract  of  the  minor  was  void?  Cer- 
tainly not,  ^Uhout  violating  the  principle  upon 
^bich  sucL  decisions  rest.  In  the  case  of  Dex- 
ier  V.  Blanthard,  11  Allen,  365,  the  supreme 
•court  of  Massachusetts  decided  the  very  ques- 
tion before  us.  holding  that  the  debt  due  from 
the  minor  was  not  void,  but  voidable,  at  his 
•election,  and  that,  therefore,  the  verbal  promise 
of  ihe  father  to  pay  same  was  within  the  stat- 
ute, and  could  not  be  en  forced.  The  only  case 
vrbicb  we  have  been  able  to  find  which  holds  the 
promise  of  the  minor  void  is  Kingy,  Summitt, 
73Ind.  312, 88  Am.  Rep.  145, and  the  expression 
in  the  opinion  on  the  subject  does  not  seem  to 
have  been  called  for  by  the  issue  before  the 
court.  No  reasons  are  given  in  support  of  the 
proposition  that  the  executory  contract  of  the 
infant  is  void,  and  no  authority  is  cited,  except 
Browne,  Stat.  Fr.  §  166.  We  do  not  consider 
this  case  on  this  question  as  supported  by  rea- 
"ion  or  authority  of  decided  cases.  In  fact,  the 
^ame  court  holds  the  contract  of  an  infant  to 
*eDder  services  as  being  merely  voidable,  not 
foid.  PitUhurgh,  C.  d  St.  L.  R  Co.  v. 
Adams,  105  Ind.  151;  Ohio  d:  M.  E.  Co.  v. 
HammersUy,  28  Ind.  872.  Many  text- writers 
state  the  proposition  that  the  contract  of  the 
infant  is  void,  but,  upon  a  careful  examination 
of  the  cases  cited  by  them,  we  are  of  the  opin- 
ion that  they  do  not  support  such  a  doctrine. 
To  undertake  a  review  of  these  cases  would 
serve  no  useful  purpose,  and  would  unduly 
prolong  this  discussion.  Most  of  them  will  be 
fonnd  discussed  in  Throop,  Verbal  Agree- 
ments, §§  257-268.  To  hold  the  executory 
contract  of  a  minor  void  would  unsettle  the 
law  in  many  of  its  branches.  It  would  neces- 
sitate the  holding  that  the  promise  of  a  minor 
cannot  furnish  a  consideration  for  the  promise 
of  an  adult,  and  the  latter's  promise  would  be 
void,  both  for  want  of  consideration  and  for 
lack  of  mutuality,  whereas  the  contrary  is  the 
settled  law,  based  upon  the  proposition,  that 
the  infant's  contract  is  only  voidable.  We  are 
of  opinion  that  the  promise  of  the  minor  W. 
O.  Brown  was  not  void,  and  that  the  promise 
of  E.  T.  Brown  to  answer  for  his  indebtedness 
to  the  bank  was  within  the  statute  of  frauds, 
and  no  action  can  be  maintained  thereon  be- 
cause not  in  writing.  It  results  that  if  £.  T. 
Brown's  liability  depends  solely  upon  such 
promise,  this  action  cannot  be  sustained  against 
him.  Cummings  v.  Powell y  8  Tex.  80;  Fer- 
fpison  V.  Houston,  E.  d  W.  T.  R,  Co.  73  Tex. 
844:  Askey  v.  WiUiams,  74  Tex.  204,  5  L.  R. 
A.  176. 

The  second  proposition  urged  by  the  bank 
In  support  of  the  Judgment  is  that,  though  £. 
T.  Brown  is  not  liable  on  his  promise,  never- 
theless, being  a  director  and  president  of  tht 
bank,  he  was  a  trustee  of  its  funds,  and  it  was 
an  actionable  breach  of  trust  for  him  to  be  in- 
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strumental  in  procuring  the  advancements  to 
be  made  to  the  minor  W.  O.  Brown.  Under 
the  act  of  Congress  with  reference  to  national 
banks,  the  directors  are  elected  annually  by  the 
stockholders,  and,  before  entering  upon  the 
discbarge  of  the  duties  of  such  oHice,  each  di- 
rector is  required  to  make  oath  that  he  will,  so 
far  as  the  duty  devolves  on  him,  diligently  and 
honestly  administer  the  affairs  of  the  associa- 
tion. From  their  number  the  directors  elect 
the  president  The  president  and  directors 
thus  elected  and  qualified  constitute  the  board 
of  directors,  which  has  control  and  manage- 
ment of  the  affairs  of  the  bank.  Thus  the  in- 
t^rests  of  the  stockholders  and  depositors,  and 
of  the  various  members  of  the  commercial 
world  dealing  directly  or  indirectly  with  the 
bank  on  the  faith  of  its  capital  and  proper 
management,  in  a  fund  which,  from  its  very 
nature  and  the  business  in  which  it  is  em- 
ployed, is  easily  dissipated,  are  practically 
placed  in  the  uncontrolled  power  of  the  board 
of  directors.  In  the  very  nature  of  thin^,  those 
interested,  other  than  the  directors  and  ofiScers 
under  their  immediate  control,  can  have  but 
little  knowledge  of  the  details  of  its  .business, 
and  less  ability  to  guard  their  interests.  The 
directors  are  therefore  charged  with  a  delicate 
trust,  from  which  the  beneficiaries  are  pow- 
erless to  discharge  them,  and  which  they  have 
sworn  to  administer  diligently  and  honestly, 
so  far  as  the  duty  devolves  on  them.  This  is 
especially  true  of  the  president,  who  is  not 
only  a  director,  but  also  the  chief  executive 
officer,  of  the  bank,  and  who  from  the  nature 
of  his  office  naturally  has  great  influence  up- 
on the  policy  of  the  bank  and  the  conduct  of 
the  various  employees  in  the  discharge  of  their 
duties.  It  is  not  our  purpose  to  discuss  the 
question  of  the  liability  for  nonperformance 
or  mistake  of  Judgment  in  the  performance 
of  his  duties.  The  question  here  is  what,  if 
any,  liability  attaches  to  the  president  of  a 
bank  who,  by  verbal  promise  of  collateral  lia- 
bility, induces  the  cashier  to  pay  out  its  funds 
to  a  minor,  whereby  it  is  lost?  Ue  is  presumed 
to  known  the  law,  and  therefore  knows  that 
no  action  can  be  maintained  upon  his  collateral 
promise  or  the  promise  of  the  minor,  if  the 
proper  defenses  are  made  as  above  indicated. 
In  other  words,  he,  as  the  principal  trustee  of 
the  funds  of  the  bank,  advises  a  loan  thereo' 
to  a  minor  from  whom  he  knows  the  bank  can- 
not coerce  payment,  with  no  security  but  his 
own  collateral  promise,  upon  which  he  knows 
no  action  can  be  maintained  against  his  will. 
It  is  his  plain  duty,  not  only  not  to  advise  such 
a  loan,  but  to  use  his  influence  to  prevent  its 
consummation.  Can  an  agent  or  trustee  loan 
the  funds  of  his  principal  to  an  infant  or  mar- 
ried woman,  on  a  voidable  or  void  promise, 
without  personal  responsibility?  To  so  hold 
would  be  to  declare  that  he  could  not  be  liable 
for  a  breach  of  trust.  In  the  case  before  us 
the  jury  could  not,  under  the  evidence  and 
charge,  have  found  any  verdict  against  E.  Y. 
Brown,  without  finding  that  he  requested  the 
cashier  to  make  advances  to  the  minor  W.  O. 
Brown,  promising  verbally  that  he  would  see 
them  repaid.  This  fact  must  then  be  taken  as 
established  bv  the  verdict,  and  it  is  admitted 
that  £.  T.  Brown  was  director  and  president 
of  the  bank  during  these  transactions.    Upoo 
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these  facts,  under  the  principles  above  dis- 
cussed, we  are  of  the  opioio»  that  E.  Y.  Brown 
is  liable  to  the  bank  for  the  loss  sustiEiined  by 
reason  of  said  loans  to  the  minor,  on  thegrouxid 
that  he  was  guilty  of  a  breach  of  the  trust  re- 
posed in  him,  whereby  said  loss  was  occasioned. 
We  do  not  consider  the  fact  that  E.  T.  Brown 
promised  to  see  same  repaid  as  essential  to  the 
bank's  right  to  recover,  but  such  fact  was  ad- 
missible to  show  the  means  used  to  induce  the 
cashier  to  make  the  loans,  just  as  was  the  fact 
of  his  relationship  to  the  minor  and  the  tatter's 
indebtedness  to  him  to. show  motive.  Upon 
this  ground  he  can  only  be  held  liable  for  the 
balance  due  on  the  actual  advances,  with  law- 
ful interest,  and  not  for  conventional  interest 
or  attorney's  fees.  OaMand  Bank  ▼.  Wilcox^ 
00  Cal.  126;  Oitizena*  Loan  Amo.  v.  Lyon,  29 
N.  J.Eq.  110;  Williams  v.  Riley, UN.  J.  Eq. 
898;  Ward  v.  Davidson,  89  Mo.  445;  WardeU 
▼.  Union  R  E.  Co.  108  U.  S.  651,  26  L.  ed. 
609. 

We  are  further  of  the  opinion  that  E.'Y. 
Brown,  being  guilty  of  a  breach  of  trust,  and 
liable  therefor  as  above  indicated,  will  not  in 
equity  be  allowed  to  assert  the  prior  lien  given 
him  in  the  trust  deed  by  the  insolvent  minor 
against  the  sum  for  which  be  is  liable  as  indi- 
cated al)ove,  especially  so  in  view  of  the  promise 
made  at  the  time  of  the  advances  that  the 
bank's  money  should  be  repaid  first.  Since  E. 
T.  Brown  is  personally  liable  by  reason  of  the 
application  of  equitable  doctrines,  a  court  of 
equity  will  discharge  such  liability  out  of  the 
fund  in  the  hands  of  the  receiver,  though  E. 
Y.  Brown  may  have  a  prior  lien  on  such  fund 
at  law.  It  would  be  contrary  to  the  rule  of 
giving  complete  relief  in  equity  by  decree  for 
the  court  to  turn  over  the  fund  in  satisfaction 
of  the  debt  from  W.  O.  to  B.  Y.  Brown,  and 
then  award  execution  against  E.  Y.  Brown  in 
favor  of  the  bank  for  a  sum  which  is  a  lien  on 
the  same  fund.  Corbin  v.  Kineaid,  88  Ean. 
649;  Sanders  v.  'Barlow,  21  Fed.  Rep.  836; 
Finn  v.  Donahoe,  87  Mich.  292;  Faxton  v. 
Faxon,  28  Mich.  159;  Henry  dk  C.  Co,  v.  Fish- 
erdicK  87  Neb.  207;  MiteheU.  v.  Beed.  61  N.  Y. 
123. 19  Am.  Rep.  262;  TJiUy  v.  LunkeVberger, 
86  Iowa,  469.  Under  the  charge  of  the  court, 
the  jury  found  that  the  bank  was  not  guilty  of 
any  negligence  in  delivering  the  $1.6%  collatr 
eral  notes  to  W.  O.  Brown  for  collection  for 


account  of  the  bank.  Certainly,  E.  Y.  Brown  „ 
having  became  liable  as  al>ove  indicated,  can- 
not be  discharged  in  whole  or  in  pan  by  any 
act  of  the  bank  which  does  not  constitute  neg- 
ligence in  attempting  to  collect  the  collateral 
for  the  benefit  of  all  concerned  in  the  discharge 
of  such  liability.  Whether  it  was  negligence 
to  return  the  collateral  to  W.  O.  Brown  for 
collection  was  a  question  of  fact  for  the  jury  of 
which  this  court  has  no  Jurisdiction.  We 
therefore  cannot  disturb  the  verdict  and  judg 
menton  this  issue.  The  petition  set  up  all  the 
facts,  and  prayed  for  such  relief  as  the  bank 
might  be  entitled  to  under  the  law  applicable 
thereto.  The  jury  rendered  verdict  aguinst 
W.  O.  Brown  and  E.  Y.  Brown  for  $4,045. 22, 
which,  as  we  understand  it,  included  the  bal- 
ance.of  principal,  interest,  and  attorney's  fee» 
stipulated  in  the  notes  executed  by  W.  O. 
Brown. 

W,  0.  Brown  makes  no  complaint,  and  there- 
fore we  affirm  the  judgment  as  to  him,  his  lia- 
bility being  separate  and  distinct  from  that  of 
E.  Y.  Brown. 

E.  Y.  Brown,  as  above  indicated,  is  not  li- 
able on  the  contract,  and  therefore  not  liable 
for  stipulated  interest  and  attornev's  fees  pro- 
vided for  in  said  notes.  The  bank  is  entitled 
to  judgment  against  E.  Y.  Brown  on  the  ver- 
dict only  for  the  money  advanced  to  W.  O. 
Brown  and  lawful  interest,  and  for  the  estab- 
lishment of  such  judgment  as  a  prior  lien  on 
said  fund  in  the  hands  of  the  receiver  as  above 
indicated,  and  therefore  the  trustee,  John  C. 
Brown,  is  not  entitled  to  any  judgment,  he 
having  been  removed  by  the  appointment  of  a 
receiver,  because  he  was  attempting  to  pay  E. 
Y.  Brown  first. 

If,  within  ten  days  from  this  date,  the  bank 
files  in  this  court  a  remittitur  of  so  much  of 
said  judgment  against  E.  Y.  Brown  as  exceeds 
the  sum  of  $2,850  advanced  to  April  20, 1891, 
and  $685.15  balance  on  the  advances  repre- 
sented by  the  $1,200  note  given  July  10,  1891, 
with  legal  interest  from  said  dates,  the  judg- 
ment wiU  be  affirmed  against  him  for  such  ad- 
vances and  interest,  establishing  priority  of 
lien  therefor  on  the  fund  in  the  bands  of  hi» 
receiver;  otherwise  it  will  be  reversed,  and  re- 
manded for  another  trial,  in  accordance  with 
the  views  herein  expressed. 

Rehearing  denied. 


ALABAMA  SUPREME  COURT. 


J.  H.  ELLIOTT,  Appt., 
J.  M.  KITCHENS. 


(. 


Ala. 


.) 


A  colt  three  monthB  old  to  not  runnings 
At  lB.rge**  within  the  meanlDfr  of  an  ordinance, 
when  followinfiT  its  dam  when  she  is  driven  alonff 
the  street  with  the  colt  directly  Id  front  of  or  by 
her  side  until  it  is  separated  from  her  and  chased 
away  by  a  horse  which  Is  runninur  at  large. 

NoTK.— As  to  the  liability  of  a  muolcipality  for 
permitting  animals  in  streets^see  Cochrane  v.  Frost- 
bunr  (Md.)  27  L.  R.  A.  7S8. 

83  L.  U.  A. 


(May  28. 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Walker  County  in 
favor  of  defendant  in  an  action  brous(ht  to 
recover  damages  for  injuries  alleged  to  have 
been  caused  by  defendant's  horse  which  was 
negligently  permitted  to  be  at  large  in  the 
highway.     Beversed. 

The  plaintiff  alleged  that  defendant  was  the 
owner  and  keeper  of  a  vicious  horse  accus- 
tomed to  do  mischief,  and  that  defendant  with 
knowledge  of  the  horse's  disposition,  failed  to 
keep  it  securely,  but  permitted  it  to  be  at  large 
on  the  highway,  where  it  worried  plaintiff's 


1896. 
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colt,  thereby  causiDg  tbe  mother  of  the  colt  to 
rua  away  and  iniuie  tlie  wagon  to  which  she 
was  hitched.  Defendant  demarred  on  the 
ground  that  the  damages  were  too  remote,  and 
were  not  I'ie  natural  and  proximate  result  of 
the  wrong,  and  that  complainant  did  not  show 
that  defendant's  horse  aid  any  injury  to  the 
plaintiff  or  his  property,  which  demurrers  were 
overruled.  Defendant  then  pleaded  the  gen- 
eral issue  and  the  special  plea  that  at  the  time 
tbe  colt  was  so  chased  and  worried  it  was 
running  at  large  on  the  streets  of  the  city  of 
Jasper  oontraiy  to  the  city  ordinances,  and  by 
reason  of  such  wrong  plaintiff  contributed  to 
his  own  injury. 

Further  facts  appear  in  tbe  opinion. 

Afr.  T.  Ifc  Sowell  for  appellant. 

Messrs.  Coleman  Sb  Bankhead  for  appel- 
lee. 


l»  J. .  delivered  the  opinion  of  tbe  court: 
Each  count  of  the  complaint  contains  a  sub- 
stantial cause  of  action.  In  other  words,  it 
would  support  a  judgment  by  default.  This 
ia  true  upon  the  facts  stated,  without  re/srard  lo 
tbe  legal  effect  of  the  ordinance  mentioned  in 
the  second  count,  upon  the  plaintiff's  right  of 
Action.  The  sufficiency  of  the  counts  upon 
•demurrer  is  not  before  us,  and  we  cannot 
properly  pass  upon  the  questions  touching  that 
subject,  discussed  by  appellant's  counsel.  We 
will  remark,  however,  that  it  is  well  settled  that 
<)emurrer  is  not  a  proper  method  of  deter- 
mining what  is  proper  measure  of  damages. 
If  the  complaint  shows  a  wrong  committed  by 
the  defendant,  actionable  in  favor  of  the  plain- 
tiff, it  is  good,  although  nominal  damages  onlj 
may  be  recoverable.  The  insertion  of  a  claim 
of  special  damage,  not  legally  recoverable,  is 
not  cause  of  demurrer.  We  notice  that  the 
first  count  claims  no  special  damages  at  all. 
Under  that  count  there  could  be  no  recovery 
of  more  than  nominal  damages.  The  second 
oount  claims  for  iniuries  to  tbe  wagon  and 
mare,  which  would  let  in  proof  of  those 
injuries. 

The  question  arises  under  the  defendant's 
second  plea  whether  the  plaintiff's  colt  was 
'^running  at  large,"  within  the  meaning  of  that 
:allegation  of  the  plea;  for,  if  that  allegation 
^as  proved,  the  defendant  was  entitled  to  tbe 
^neral  charge  which  the  court  gave,  the  plain- 
tiff having  joined  issue  on  the  plea.  At  the 
time  of  the  injury  the  colt  was  about  three 
months  old,  and  was  following  its  dam,  then 
being  driven  by  plaintiff  to  a  wagon  through 
the  streets  of  Jasper.  In  12  Am.  &  £ng.  Enc. 
liaw,  p.  898,  we  13nd  the  following:  "Run- 
sing  at  large,'  in  statutes  imposing  a  penalty 
on  one  who  suffers  animals  to  run  al  large  in 
public  places,  is  used  in  the  sense  of  strolling 
without  restraint  or  confinement;  as  wander- 
ing, roving,  or  rambling  at  will,  unrestrained. 
Perhaps  no  precise  abstract  rule  under  the 
statute  can  be  laid  down,  applicable  to  every 
•oase,  as  to  the  nature,  character,  and  amount 
of  restraint  necessary  to  be  exercised  over  a 
domestic  animal  when  suffered  to  be  on  the 
highway  incident  to  its  use.  But  the  restraint 
need  not  be  entirely  j^hysical;  it  may  depend 
much  upon  the  training,  habits,  and  instincts 
of  tbe  animal  in  tbe  particular  case,  and  tbe 
sufiSciency  of  the  restraint  is  to  be  determined 
^  L.  R.  A. 


more  from  Its  effect  upon,  and  controlling  and 
restraining  influence  over,  tbe  animal  ihan 
from  its  nature  or  kind."  In  a  note  the  fol- 
lowing quotation  from  Russell  v.  Cone,  46  Vt. 
604,  is  given:  "Suppose  a  span  of  horses  be  so 
accustomed  to  be  kept  and  driven  together 
that,  while  the  owner  is  riding  one,  the  other 
will  voluntarily  follow  as  closely  almost  as  if 
led  by  a  halter;  the  owner,  while  taking  them 
along  the  highway  in  this  manner,  could  not 
be  said  to  suffer  the  horse  so  voluntarily  fol- 
lowing its  mate  to  run  at  large  in  violation  of 
the  statute.  The  same  may  be  said  of  a  young 
sucking  colt  upon  the  highway,  with  no 
restraint  other  than  instinct  to  follow  its  dam, 
which  is  being  driven  in  a  carriage  on  the 
highway."  It  was  accordingly  held  that  a 
horse  accustomed  to  be  ridden  to  a  certain 
point  by  the  owner,  and  then  to  return  home 
alone,  to  a  point  where  4he  owner's  boy  was 
waiting  for  him,. and  took  care  of  him,  was 
not  "running  at  large,"  If  his  owner  or  his  son 
kept  so  near  that,  owing  to  its  training,  it 
would  not  wander  about  the  highway,  but  go 
directly  home.  A  pumber  of  other  authorities 
are  quoted  from  in  the  notes,  stating  similar 
principles.  Thus,  a  dog  following  its  owner 
or  engaged  in  the  chase  is  not  "running  at 
large."  The  case  of  Smith  v.  Kansas  Oity,  St. 
J.  di  C.  B,B,  Co,  68  Iowa,  622,  is  stated  as  fol- 
lows: "A  sucking  colt  following  its  mother, 
which  was  in  the  control  of  the  plaintiff,  strayed, 
and  was  in  jurerj  by  defendant's  train.  Held, that 
the  colt,  under  such  circumstances,  must  be 
deemed  to  have  been  running  at  large."  "The 
fact  that  the  colt  was  a  sucking  colt,  and  its 
mother  wasin  the  control  of  the  plaintiff  did  not, 
we  think,  show  that  the  colt  was  in  such  control. 
It  might,  perhaps,  under  ordinary  circum- 
stances, be  expected  to  follow  its  mother,  but 
there  was  nothing  but  its  own  inclination  to 
restrict  its  freedom  and  prevent  it  from  stray- 
ing, and  we  think  that  it  must  be  deemed  to 
have  been  running  at  large."  If  that  case  be 
regarded  as  sound,  it  is  yet  distinguishable 
from  the  present.  There  the  colt,  of  its  own 
volition,  strayed  away  from  its  dam.  and, 
when  injured,  was  at  large,  under  no  restraint 
of  instinct  or  otherwise.  Here  the  facts  were 
that  the  colt  was  following  its  dam,  and  the 
defendant's  horse,  loose  upon  the  street,  ran 
after  it.  The  colt  ran  along  directlv  in  front 
of,  and  by  the  side  of,  its  dam,  and  plaintiff 
kept  the  horse  from  it  by  throwing  chips  and 
trash  at  him,  which  he  picked  up  in  the  bed  of 
the  wagon,  until  he  drove  up  to  the  foundry, 
and  got  out  of  the  waeon,  when  the  horse  got 
in  between  the  colt  and  its  mother,  and  chased 
it  away,  causing  the  mare  to  break  away  from 
the  plaintiff's  control,  and  run,  with  the  wagon, 
after  the  colt.  There  was  not  only  the  restraint 
of  instinct  actually  in  force  at  the  time  of  the 
injury,  but  there  was  the  physical  presence  of 
the  owner,  actuallv  exerting  control  and  pro- 
tection over  the  colt.  We  are  of  opinion  that, 
under  the  facts  of  this  case  and  the  principles 
of  law  above  stated,  the  colt  was  not  "running 
at  large,"  within  the  meaning  of  tbe  plea  and 
the  ordinance  upon  which  it  reUes.  The  facts 
were  sufficient  m  all  other  respects  to  carry  the 
case  to  the  jury.  The  court  erred  in  giving 
the  affirmative  charge  for  the  defendant. 
Reversed  and  remanded. 


Abxanbas  Supsbms  Ck>UBT. 


ARKANSAS  SUPREME  COURT. 


PINE  BLUFF  WATER  &  LIGHT   OOM- 

PANY,  Appt, 

V. 

Fred  SCHNEIDER. 


(. 


.Ark.. 


!•  A  g^as.eompaiijr  havins^  notlee  of  a 
break  in  its  pipes  must  take  precautloos 
to  prevent  injury  to  third  persons  from  tbe  es- 
caping ffas,  either  by  repairlnir  tbe  break  or  by 
cutting  off  tbe  gas. 

8.  A  storekeeper  cannot  repudiate 
acts  of  his  employees  in  looking  for  tbe 
place  where  gas  Is  escaping  into  tbe  store,  if 
they  are  performed  with  the  consent  of  the  per- 
son left  in  charge  of  4:he  store,  so  as  to  escape 
responsibility  for  their  negligence. 

8*  Whether  or  not  looking  with  a 
liirhted  match  for  a  place  where  gas  is  leak- 
ing Is  negligence  is  a  question  for  the  jury. 

4.  VegUgence  by  employees  of  a  store- 
keeper* with  which  he  is  obargeable,  in  ]o<  king 
for  a  leak  In  gas  pipes,  will  preclude  his  recover- 
ing  from  the  gas  company  for  the  injuries  to  bis 
property  caused  by  a  resulting  explosion. 

(February  28, 18Q6.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  of  Jefferson  Couoty  in 
faror  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  caused  by  the  ex- 
plosion of  gas  which  was  alleged  to  have  been 
caused  by  defendant's  negligence.    Beversed, 

Statement  by  Riddick*  J.: 

The  facts  proved  in  this  case  were,  in  sub- 
stance, as  follows:  Fred  Schneider,  a  mer- 
chant tailor,  in  the  city  of  Pine  Bluff,  owned 
a  stock  of  goods  pertaining  to  that  business. 
The  Pine  Bluff  Water  &  Light  Company  was 
engaged  in  tbe  business  of  manufacturing  and 
supplying  illuminating  gas  to  the  city  of  Pine 
Bluff  and  its  inhabitants.  One  of  the  branch 
pipes  of  said  company  extended  from  a  main 
pipe  in  the  street  under  the  storehouse  in  which 
the  appellee  did  business,  for  the  purpose  of 
supplying  the  building  with  gas.  The  pipe 
under  the  store  of  appellee  was  broken  by  cer- 
Uin  parties  plowing  up  the  street,  for  the  pur- 
pose of  improving  the  same.  The  gas  escaped 
under  the  building,  and  also  entered  the  store- 
room above.  In  this  room,  Allie  Strauss  and 
John  Hammert,  employees  of  Schneider,  were 
at  work,  assisting  him  in  bb  business  as  tailor. 
Hammert  was  employed  as  a  maker  of  trousers, 
and  was  paid  by  the  garment;  IStrauss  was  paid 
by  tbe  week;  and  they  both  worked  for 
Schneider  in  this  storeroom.  When  they  de- 
tected the  presence  of  gas  in  the  room,  Ham- 
mert said  to  Strauss  tbnt  he  would  light  a 
match,  and  look  for  the  leak.  The  lighted 
match,  coming  in  contact  with  the  free  gas, 
produced  an  explosion,  which  injured  the  goods 
of  Schneider.  This  action  was  brought  by 
Schneider  against  Hammert  and  the  water  and 


light  company.    He  alleged  that  the  water 
and  light  company  negligently  allowed  the  gas- 
to  escape,  and  that  Hammert  carelessly  ignited 
the  gas  with  a  match.    The  water  and  light 
company  denied  that  it  was  guilty  of  negli- 
gence, and  alleged  that  the  injury  was  occa- 
sioned by  the  negligence  of  Hammert,  a  serv- 
ant and  employee  of  plaintiff.    The  testimony 
bearing  upon  the  question  of  contributory  neg- 
ligence was,  in  substance,  as  follows-    The- 
plaintiff.  Schneider,  testified  that  Strauss  and 
Hammert  were  both  employed  by  him.  and 
worked  in  his  store.    At  the  time  the  explosion 
occurred,  plaintiff  had  gone  to  dinner.     He 
left  Allie  Strauss  in  charge  of  the  siore  during 
his  absence.    Hammert,  he  said,  was  not  iD 
charge,  and  had  no  control  over  the  store,  fur- 
ther than  to  work  therein.     Allie  Strauss,  who^ 
bad  charge  of  the  store  at  the  time  of  the  ex- 
plosion, testified  for  plaintiff  that  the  gas  had 
accumulated  under  the  store,  and,  while  plain- 
tiff was  absent  at  dinner,  it  began  to  enter  the 
store;  that  Hammert  then  said  he  would  tuke 
a  match  and  find  the  leak.    He  was  then  in- 
terrogated as  follows: 

Q,  Did  he  ask  your  permission? 

A,  No,  sir. 

Q.  Did  he  say  anything  about  it? 

A,  Yes,  sir;  he  said  he  would  investigate, 
and  see  what  the  trouble  was,  and  he  took  a 
match  and  found  the  place. 

Cross-examined: 

Q.  How  far  ^as  he  from  the  leak  when  he 
struck  the  match? 

A,  I  should  say  about  4  or  5  feet.  .  .  . 

Q.  You  knew  he  was  looking  for  the  leak? 

A,  Oh,  yes,  sir. 

Q.  Why  didn't  you  tell  him  not  to  do  ihatr 

A,  Because  he  had  done  that  several  times 
before. 

Q.  You  both  did  that  several  times  before? 
A.  Yes,  sir,  and  found  ihe  leak. 
Q.  You  were  in  the  habit  of  doing  that? 
A.  Yes,  sir. 

Q,  You  never  undertook  to  prevent  it? 

A,  No,  sir. 

Q.  You  thought  it  all  right? 

A.  Yes,  sir. 

Q.  You  thought  it  a  very  good  idea? 

A.  Yes.  sir;  but  I  never  said  anything  about  it. 

Q.  You  were  willing  for  him  to  do  it? 

A.  Yes,  sir. 

0.  You  knew  there  was  an  escape  of  gas 
in  the  store? 
A.  Yes,  sir,  and  he  was  trying  to  find  it. 

The  first  instruction  given  by  the  court  was  as 
follows:  "The  court  instructs  the  jury  that 
tbe  defendant  company  was  bound  to  keep 
such  reasonable  inspection  of  its  pipes  as  wouid 
enable  it  to  detect  when  there  was  an  escape  of 
gas  as  would  lead  to  danger  of  explosion." 

There  were  a  verdict  and  judgment  against 
both  Hammert  and  the  water  and  light  com- 
pany, from  which  judgment  the  water  and 
light  company  has  appealed. 


Note.— As  to  neglffirenoe  in  the  escape  and  ex- 
plosion of  gas,  see  Ohio  Gas  Fuel  Co.  v.  Andrews 
(Ohio)  20  L.  B.  A.  837,  and  note;  also  Schmeer  v.  Oas- 
S3  L.  R.  A. 


liffhtCa  (N.  Y.)80L.  EL  A  653:  Consolidated  Gaa 
Co.  V.  Crocker  (Md.)  81  L.  B.  A.  785;  and  Gonsumera*' 
Gas  Trust  Co.  v.  Perrego  (Ind.) «  L.  B.  A.  14e. ' 
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Hiestn.  H.  D.  Wood  and  F.  6.  Bridf^es, 

for  appellant: 

A  gas  compaDy  is  only  liable  for  want  of  or- 
dinary care  and  skill  taking  into  consideration 
the  character  of  its  business. 

1  Tbomp.  Keg.  g§  11.  108;  Bolden  v.  Liter- 
pool  New  Oaa  <ft  &.  (%.  8 C.  B.  1;  Sehmeer  y.Oos- 
light  Co,  65  Hun,  878;  Powers  v.  Boston  Gas- 
l^ht  Co.  158  Mass.  260;  Hutchinson  v.  Boston 
OasUght  Co.  122  Mass.  219;  HoUy  v.  Boston 
Gaslight  Co.  8  Gray,  128.  69  Am.  Dec.  238; 
Jackson  v.  Carshdton  Gas  Co.  6  Times,  L.  R 
69. 

Where  the  pipes  of  a  company  are  properly 
laid  and  such  pipes  are  broken  by  third  per- 
sons the  company  Is  not  guilty  of  negligence 
unlessit  has  notice  of  such  acts  and  a  reasona- 
ble time  Unrepair  the  leaks. 

Bvnt  T.  Ijowdl  Ga^ight  Co.  1  Allen,  843; 
BartUtt  Y.  Boston  Gatlight  Co.  117  Mass.  589, 
19  Am. Rep.  421;  ParHn  v.  WirksiDorth  Gas  Co. 
241  Gas  J.  946;  Holly  ▼.  Boston  Gaslight  Co. 
supra;  BlenHron  v.  Great  Central  Gas  Con- 
sumers Go.  2  Fost.  &  F.  487;  Emerson  v.  Low- 
eU  Gaslight  Co.  8  Allen,  410. 

Negligence  on  the  part  of  the  gas  company 
must  be  shown,  and  the  mere  fact  that  a  leak 
exists  does  not  render  it  liable. 

Sehmeer  v.  Gaslight  Co.,  Powers  y.  Boston 
Gaslight  Co.  and  Jackson  y.  Carshelton  Gas  Co. 

Where  a  party  is  guilty  of  negligence  one 
who  is  injured  by  such  negligence  cannot  re- 
cover compensation  either  at  law  or  equity,  if 
be,  by  his  own  or  his  agent's  negligence  or 
wilful  wrone,  contribured  to  produce  the  in- 
jury of  which  he  complains,  so  that  but  for 
bis  concurring  and  co  operating  fault  the  in- 
Jury  would  not  have  happened  to  him. 

LittU  Hock  <tFt,a.R.  Co,  v.  PanJthurst,  86 
Ark.  871;  St.  Louis,  L  M.  A  8.  B.  Co.  v.  Free- 
man, Id.  41;  8t,  Louis,  /.  M.  db  8.  R  Co.  ▼. 
Vincent,  Id.  451. 

The  negligence  of  Hammert  may  be  imput- 
able to  plaintiff  although  his  action  in  looking 
for  the  leak  was  not  within  the  scope  of  his 
employment  as  a  pants  maker,  and  the  plain- 
tiff did  not  direct  him  to  search  for  the  leak. 

Flint  V.  Gloucester  Gadight  Co.  8  Allen,  848; 
Bartlett  ▼.  Boston  Gaslight  Co.  117  Mass.  589, 
19  Am.  Rep.  421;  IThomp.  Neg.  110:  IJollyY. 
Boston  Gaslight  Co.  8  Gray,  128,  69  Am.  Dec. 
238;  Hampton  v.  Crawley  Ucath  Gas  Co,  14  Gas 
J.  606;  8  Am.  &  Eng.  Ena  Law,  p.  1274;  St. 
lAfuis,  L  M.  <ft  8.  B.  Co.  ▼.  Wilkerson,  46  Ark. 
628. 

When  plaintiff  went  to  dinner  on  the  day  of 
the  explosion  he  left  Allie  St  raussand  John  Ham- 
mert in  charge  of  his  store.  This  placed  them 
in  such  relation  to  the  property  as  having  the 
present  control  and  charge  of  it  at  the  time  of 
the  explosion  as  to  develop  upon  them  the  duty 
of  taking  reasonable  care  to  prevent  the  damage. 

Bartlett  v.  Boston  Gaslight  Co.  supra;  St. 
Louis,  I.  M.  A  8.  B.  Co.  v.  Hecht,  88  Arfe.  857. 

Defendant  would  be  guilty  of  negligence 
only  after  having  notice  of  the  leak  and  its 
failure  within  reasonable  time  to  remedy  the 
same.  It  was  the  duty  of  the  plaintiff  to  give 
the  defendant  notice  of  the  gas  leak  which 
caused  the  explosion. 

Holly  V.  Boston  Gaslight,  Co.  supra;  Hunt  v. 
LaweU  Gaslight  Co.  1  Allen,  848;  Parkin  ▼. 

88  Ik  R.  A. 


Wirksworth  Gas  Co.  26  Gas  J.  946;  Bartlett  t. 
Boston  Gaslight  Co,  supra. 

Even  if  it  could  be  shown  that  appellant 
was  guilty  of  negligence,  the  act  of.  said  Ham- 
mert was  an  intervening  efficient  cause  which 
broke  the  causal  connection  betweea  the  origi- 
nal wrong  and  the  injury,  and  thus  became 
the  proximate  cause  of  the  injury,  and  tho 
appellant  is  not  responsible. 

Lanigan  v.  New  York  Gaslight  Co.  71  N.  Y. 
29;  Bishop,  Non  Cont.  L.  §  42,  and  cases  cited; 
Sbearm.  A  Redf.  Neg.  §  82;  Pennsylvania  Co. 
V.  Whitlock,  99  Ind.  16;  Fairbanks  v.  Kerr,  70 
Pa.  86,  10  Am.  Rep.  664;  Gilman  v.  Noyes,  57 
N.  H.  fi'Z'J;  James  Y.  James,  58  Ark.  157:  Green- 
eastle  y.  Martin,  74  Ind.  449,  89  Am.  Rep.  98; 
St.  Louis,  L  M.  <ft  8.  B.  Co.  v.  Commercial  Union 
Ins.  Co.  199  JJ.  S.  287.  85  L.  ed.  158;  Scale  v. 
Gvlf,  a  d  8.  F.  B.  Co.  65  Tex.  274,  57  Am. 
Rep.  602;  Schefer  v.  Washington  City,  V.  M. 
dt  G.  8.  R.  Co.  105  U.  8.  252.  26  L.  ed.  1071; 
Greenland  v.  Chaplin,  5  Exch.  248;  Sharp  v. 
PdweU,  L.  R  7  C.  P.  258;  Milne  v.  Smii/i,  2 
Dow,  P.  C.  890;  Carter  v.  Towns,  108  Mass. 
507;  Tutein  v.  Hurley.  98  Mass.  211,  93  Aul 
Dec.  154;  Clark  v.  Chambers,  L.  R.  8  Q.  B. 
Div.  827;  Flint  v.  Gloucester  Gaslight  Co.  3 
Allen.  843;  Bartlett  v,  Boston  Gaslight  Co.  117 
Mass.  539,  19  Am.  Rep.  421;  1  Thomp.  Neg. 
110. 

Messrs.  W.  T.  Woolridffe,  H.  Kiskg 
White*  and  N.  T.  White*  for  appellee: 

A  gas  company  is  bound  to  exercise  such 
care,  skill,  and  diligence  in  all  its  operations 
and  in  the  transactions  of  all  of  its  business  as  is 
called  for  by  the  delicacy  and  difficulty  of  the 
nature  of  its  business. 

8  Am.  &  Eng.  Enc.  Law,  p.  1278;  Holly  y. 
Boston  Gadight  Co.  8  Gray,  123,  69  Am.  Dec. 
283;  Emerson  t.  I^weU  Gadight  Co.  3  Allen, 
410;  Mose  v.  Hastings  db  St.  L.  Gas  Co.  4  Fost. 
&  F.  824;  7  Am.  &  Eng.  Enc.  Law,  p.  520; 
Chisholm  v.  Atlanta  Gaslight  Co.  67  Ga.  28;  1 
Thomp.  Neg.  108,  §;11. 

One  who  has  suffered  from  the  joint  tort  of 
several  persons  may  bring  suit  against  all  of 
them  collectively  or  against  any  one  or  num- 
ber less  than  all  at  his  election;  while,  as  just 
said,  he  can  put  into  his  pocket  the  damages 
but  once. 

Bishop.  Non-Cont.  L.  §§  519-522;  Clark  v. 
Bales,  15  Ark.  452:  Crttmp  v.  Starke,  23  Ark. 
181;  Kdly  y.  McDonald,  89  Ark.  887;  Scher- 
merhorn  v.  Metropolitan  Gaslight  Go.  5  Daly, 
144;  LovisrilU  Gas  Co.  v.  Gutenkuntz,  82  Ky. 
432;  Mose  v.  Hastings  db  St.  L.  Gas  Co.  supra; 
Burrows  y,  March  Gas  A  C.  Go.  L.  R.  5  Exch. 
67. 

Riddick,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  counsel  for  appellant  that 
the  court  erred  in  its  charge  to  the  jury.  The 
first  paragraph  of  the  charge,  if  considered  by 
itself,  would  be  subject  to  criticism,  for  it 
might  be  construed  to  mean  that  the  water  and 
light  company  was  to  use  such  care  as  under 
all  circumstances  to  discover  gas  escaping  from 
its  pipes,  and  that  a  failure  to  do  so  would  con- 
stitute negligence.  But,  upon  the  question 
whether  the  jury  has  been  misled  by  one  or 
more  specific  instructions,  all  the  instructions 
must  be  read  together.    A  consideration  of  the 
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•entire  charge  fn  this  case  leads  to  the  conclu- 
sion that  the  court  did  not  intend  to  convey 
>fuch  meaning,  and  that  it  is  not  reasonable  to 
believe  that  the  Jury  could  have  been  misled 
by  it.  A  gas  company  must  use  due  and  rea- 
sonable care  in  the  inspection  of  its  pipes,  and 
must  repair  defects  in  the  same,  whether  caused 
by  its  own  fault  or  not.  When  the  defect  or 
break  in  the  pipe  is  caused,  not  by  the  negli- 
gence of  the  gas  company,  but  by  the  act  of  a 
third  party,  and  when  the  company  has  used 
due  care  in  Inspecting  its  pipes  to  discover  de- 
fects therein,  it  is  aflowed  a  reasonable  time 
after  notice  of  such  defect  in  which  to  make 
repairs.  But  if  it  has  notice  of  a  break  in  its 
pipes  from  which  gas  may  escape  and  accumu- 
late, and  injure  persons  or  property,  it  must  as 
soon  as  practicable,  by  the  use  of  due  prompti- 
tude and  diligence,  secure  its  gas,  either  by 
cutting  oil  the  flow  or  repairing  the  break  so 
as  to  guard  against  such  injurious  consequences. 
To  accomplish  this  end,  the  company  must  use 
a  degree.of  care  commensurate  to  the  danger 
which  it  is  its  duty  to  avoid.  If  it  fails  to  ex- 
-ercise  this  degree  of  care,  and  injury  results 
from  such  negligence,  the  company  is  liable, 
if  the  person  injured  is  free  from  fault  contrib- 
uting to  the  injury.  GhUholm  v.  Atlanta  Oas- 
light  Go.  67  Ga.  !^;  Missisnnetoa  Min.  Co.  v. 
Patton,  129  Ind.  472;  Emerton  v.  Loioell  Oa$ 
light  Co.  8  Allen,  410;  Hunt  v.  Lowell  Gaslight 
Of.  8  Allen,  168,  85  Am.  Dea  697;  SoUy  v. 
Boston  Gaslight  Co.  8  Oray,  123,  69  Am.  Dea 
288;  8  Am.  &  Eng.  Enc.  Law,  p.  1278;  Whit- 
baker's  Smith,  Neg.  284;  Bartlett  v.  Boston 
Gaslight  Co.  122  Mass.  210;  2  Shearm.  &  Redf. 
Neg.  4th  ed.  §  692.  The  evidence  teuds  to 
show  that,  previous  to  the  explosion,  the  ap- 
pellant company  had  notice  that  its  pipes  had 
been  broken  or  injured  by  plowing  in  the  street, 
and  that  gas  was  escaping.  If  it  did  not  know 
this,  the  yiry  were,  at  least.  Justified  in  find- 
ing that  it  might  have  known  it  by  due  care  in 
inspecting  its  line,  which  would  amount  to  the 
same  tbin^.  If  it  had  notice  of  the  defect  in 
the  pipe,  it  should  have  taken  precautions,  by 
cutting  off  the  gas  or  repairing  the  break  in  the 
pipe,  to  avoid  inluries  being  caused  by  the  es- 
caping gas.  Whether  it  was  guilty  of  care- 
lessness in  this  respect  was  a  question  for  the 
Jury,  whose  finding  on  this  point  has  evidence 
to  support,  and  must  stand.  Ghisholm  v.  At- 
lanta Gaslight  Co.  57  Ga.  28;  Butcher  v.  Prov- 
idence Gas  Co.  12  R.  1. 149,  84  Am.  Rep.  626; 
Atkinson  v.  Goodrich  Transp.  Co.  60  Wis.  141, 
50  Am.  Rep.  852. 

The  next  question  presented  is  whether  the 
plaintiff  was  himself  guilty  of  negligence  con- 
tributing to  the  injury  complained  of.  It  is 
settled  law  that  the  master  is  responsible  for 
injury  occasioned  by  the  act  of  his  servant  or 
employee  while  acting  within  the  scope  of  his 
employment.  1  Shearm.  &  Redf.  Neg.  4th  ed. 
141:  Whittaker's  Smith.  Neg.  p.  158. 

The  appellant  contends  that  the  appellee 
must  in  this  case  be  held  responsible  for  the  act 
of  Hammert  in  putting  a  lighted  match  to  the 
gas,  and  causing  the  explosion,  Hammert  was 
the  employee  of  Schneider.  It  was  his  duty 
to  work  in  the  storeroom  into  which  the  gas 
which  had  accumulated  under  the  store  began 
to  force  its  way.  The  entrance  of  this  gas 
would  necessarily  interfere  with  the  work  that 
3  J  L.  R.  A. 


he  was  engaged  in  on  behalf  of  Schneider.  It 
would  noi  be  unrensonubie  to  bold  that,  ip  or- 
der to  prevent  such  iuterruption  of  his  work, 
he  had  the  implied  authority  to  discover  and 
stop  the  escape  of  gas  into  the  room  in  which 
he  was  at  work,  ft  is  not  necessary  to  show 
that  he  had  authority  to  look  for  the  defect  in 
the  pipe  with  a  lighted  match.  If  the  act  of 
attempting  to  discover  the  defect  in  the  pipe, 
in  order  that  the  escape  of  gas  might  be  stopped, 
was  one  within  Uie  scope  of  his  authority,  and 
that  act  was  done  in  a  wav  so  negligent  that  it 
caused  or  contributed  to  the  injury  complained 
of,  it  is  then  of  no  avail  to  show  that  the  mas- 
ter did  not  consent  to  or  approve  of  the  negli- 
gence. Odisenbein  v.  Shaplep,  85  N.  Y.  214; 
Whittaker's  Smith,  Neg.  157;  Philadelphia  &  R, 
R  Co.  V.  Derby,  65  U.  S.  14  How^468.  14  L. 
ed.  502.  A  servant  may  do  an  act  expressly 
forbidden  by  his  employer,  and  yet,  if  it  be 
within  the  scope  of  his  authority,  the  employer 
may  be  liable  for  a  resulting  injury.  This  rule 
is  constantly  enforced  in  the  cases  against  rail- 
road, electric  light,  and  gas  companies,  and 
it  applies  to  private  persons  who  employ  serv- 
ants to  transact  their  business.  Garretzen  v. 
Duenckel,  50  Mo.  104,  11  Am.  Rep.  405;  Och 
senbein  v.  ShapUy,  85  N.  Y.  214;  Emru  ▼. 
Davidson,  58  Md.  245,  86  Am.  Rep.  400;  ^'• 
monton  v.  Loving,  68  Me.  164,  28  Am.  Rep. 
29:  Whittaker's  Smith,  Neg.  157;  14  Am.  <ft 
Eng.  Enc.  Law,  p.  810;  1  Shearm.  &  Redf. 
Neg.  §  155.  But  we  are  not  called  on  tn  de- 
termine whether,  if  this  was  the  act  of  EUm- 
mert  alone,  it  would  come  within  the  scope  of 
his  authority,  or  whether  Schneider  would  be 
bound, by  it:  for  the  evidence  conclusively 
shows  that  Strauss,  in  whose  charge  the  store 
waa  left  by  Schneider,  assented  to  and  ap- 
proved of  the  act  of  Hammert  which  led  to  the 
explosion.  Strauss,  so  far  as  the  control  and 
protection  of  the  store  were  concerned,  stood  in 
the  place  of  Schneider,  and  his  acts  in  this  re- 
gard must  be  considered  the  acts  of  Schneider. 
He  was  called  as  a  witness  by  Schneider,  and 
he  testified  that,  when  the  gas  began  to  enter 
the  loom,  Hammert  complained  of  the  smell, 
and  said  that  he  would  light  a  match  and  look 
for  the  leak;  that  be  (Strauss)  knew  that  there 
was  gas  escaping  in  the  room,  and  that  Ham- 
mert was  trying  to  find  it;  that  he  made  no 
objection,  but  thought  that  it  was  a  good  thin^, 
and  was  willing  for  him  to  do  so.  From  this 
testimony  there  can  be  no  doubt  that  Sirausa 
consented  to  and  approved  of  the  conduct  of 
Hammert,  and  that,  if  Hammert  was  guilty  of 
negligence,  Strauss  was  also. 

It  can  be  no  excuse  to  show  that  Strauss  was 
only  seventeen  years  of  age,  for  this  fact  was 
known  to  Schneider  when  he  left  him  in  con- 
trol of  the  store.  If  he  left  an  immature  youth 
in  charge,  he,  and  not  the  gas  company,  is  to 
blnme. 

We  should  not  hold,  under  the  facts  of  this 
case  so  far  as  they  appear,  that  it  was  negli- 
gence per  se  for  mtmmert  to  use  a  match  in 
trying  to  discover  the  place  from  which  the 
gas  escaped,  for  that  would  depend  upon 
whether  he  had  notice  that  the  gas  was  escap- 
ing in  large  quantities  or  not.  If  he  had  no- 
tice that  it  was  present  in  large  quantities,  it 
was  gross  carelessness  for  him  to  apply  a  lighted 
match  to  It    But  if  the  quantity  was  small,  or 
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'If  there  was  DOihiog  to  cause  a  man  of  or- 
•dinary  prudence  placed  in  the  same  sttuaiinn 
to  believe  that  there  was  danger  of  an  ezplo- 
«ioD,  it  would  Dot  be  negligent  to  light  the 
match.  Such  a  ouestion  is  one  for  the  jury  to 
-determine.  Chunolm  t.  Atlanta  Qadighi  Co. 
-57  Oa.  28;  Batdter  v.  Ptotidenoe  Qa»  Co.  12 
R.  I.  149.  84  Am.  fiep.  626;  Lanigan  ▼.  New 
York  Oaslight  Co.  71  N.  Y.  29.  But  the  ap- 
pellee alleged,  and  the  Jury  found,  that  Ham- 
mert  was  guilty  of  negligence.  There  was 
evidence  to  support  that  allegation  and  finding; 
but,  had  there  been  no  proof,  the  appellee 
would  be  bound  by  his  own  allegation,  and  we 
must  treat  that  fact  as  established.    The  case, 


then,  stands  that  Strauss,  who  had  charge  of 
the  stoie  for  Schneider,  was  present,  and 
permitted  Ham  men,  another  employee  of 
Schneider,  to  negligently  use  a  lighted  match 
in  endeavoring  to  locate  the  place  from  which 
gas  escaped.  This  negligent  act  of  Hammert 
produced  an  explosion,  which  otherwise  mieht 
not  have  occuri^,  ana  directly  contributed  to 
the  injury  of  which  Schneider  complains  in 
this  action. 

Our  conclusion  is  that,  under  these  facts,  the 
judgment  against  the  appellant  cannot  be  sus- 
tained. It  is  therefore  reverted,  and  remanded 
for  further  proceedings. 
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Maria  B.  OWENS.  Appi., 
fj. 

▲lice  McNALLY,  Admx.,  etc.,  of  Lawrence 
HcNally,  Deceased,  et  al.^  BeepU. 
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!•  An  €M«1  oontrskct  to  i^ve  Wk 
Sill  one's  propertjr  At  death  if  sbe  would 
oome  to  live  with  him  and  take  oare  of  bim  can 
be  enforced  In  equity  after  sbe  has  f ulflUed  her 
oootraot  until  bis  deacn. 

IB*  Prooft  mnet  be  elear  to  permit  the 
enforeement  of  an  oml  eontmet  after 
tbe  death  of  a  peraoo,  by  which  all  his  property  is 
to  be  given  to  another  person. 

^.  Speeille  perflbnnnnee  of  a  eontraet 
to  ^ve  all  one*s  property  at  death  to  a 

niece  in  consideration  of  her  livinir  with  and  tak- 
inir  care  of  him  will  not  be  made  becauee  of  the 
hardship  that  would  result  therefrom,  where  he 
is  survived  by  a  wife  who  married  him  after  this 
contract  was  made  without  any  knowledge  of  it. 

(July28,l«ML) 

APPEAL  b^  plaintiif  from  a  Jud^zrinent  of 
the  Superior  Court  for  Humboldt  County 
in  favor  of  defendants  in  an  action  brought  to 
-enforce  compliance  with  the  contract  to  convey 
property.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  Back  &  Cutler  and  Frank  He- 
Oowskn*  for  appellant: 

If  this  agreement  so  solemnly  made  by  plain- 
tiff and  Lawrence  McNally  cannot  be  carried 
out,  if  strangers  may  now  step  in  and  take  this 
inheritance  which  the  plaintiff  has  l^en  led  to 
believe  would  be  hers,  the  plaintiff  would  be 
moat  outrageously  wronged. 

Wright  V.  Wright,  99  Mich.  170,  28  L.  R  A. 
196. 

If  the  services  are  of  such  a  peculiar  char- 
acter that  it  is  impossible  to  estimate  their  value 
by  any  pecuniary  standard,  and  it  is  evident 


that  the  parties  did  not  intend  to  measure  them 
by  any  such  standard,  then  the  plaintiff,  after 
the  performance  of  these  services,  could  not  be 
restored  to  the  situation  in  which  he  was  be- 
fore, or  be  compensated  by  any  recovery  of 
legal  damages.  Under  these  circumstances  the 
rendition  of  tbe  services  or  the  procuring  them 
to  be  rendered  is  a  part  performance  of  the 
verbal  agreement,  and  the  case  is  quite  analo- 
gous to  those  in  which  outlays  are  made  for  im- 
provements by  a  vendee  or  lessee  under  a  parol 
contract. 

Pom.  Spec.  Perf.  §  114. 

If  there  be  any  consideration  the  court  will 
not  weigh  the  extent  of  it. 

Qodine  v.  Eidd,  46  N.  Y.  8.  R.  813;  Leake. 
Oont.  618;  Payne  ▼.  StiU,  10  Wash.  488. 

[Jnnnimity  prerails  among  the  courta  in 
granting  relief. 

Rhodes  ▼.  BI^odee,  8  Sandf.  Ch.  279;  Oatt 
V.  QaU,  46  N.  Y.  8.  R  806;  Qodine  v.  Kidd, 
eupra;  Kormineky  v.  Korminsky,  2  Misc. 
188;  Pareell  v.  Strvker,  41  N.  Y.  480;  John- 
eon  Y.  Huhbea,  10  N.  J.  £q.  382.  66  Am.  Dec. 
778;  VanDyne  ▼.  Yredand,  11  N.  J.  Eq.  878; 
Datiton  v.  Davieon,  18  N.  J.  Eq.  246;  ^ugar 
V.  Puliz,  48  N.  J.  Eq.  440;  Wright  v.  Tinsley, 
30  Mo.  889;  Quptonr.  Qupton,  47  Mo.  87;  Sut- 
ton V.  Hayden,  62  Mo.  101;  Sharkey  v.  MeDer- 
mott,  91  Mo.  647.  60  Am.  Rep.  270;  Faxton  ▼. 
Faxon,  28  Mich.  161;  Carmichaely.Carmichael, 
72  Mich.  76, 11  L.  R  A.  596;  Twits  v.  George, 
88  Mich.  264:  Wright  v.  Wright,  99  Mich.  170, 
23  L.  R  A.  196:  Shahan  ▼.  Swan,  48  Ohio  St. 
25;  Brinton  v.  Van  Cott.  8  Utah,  480;  Kofka  ▼. 
Roeirky,  41  Neb.  828.  25  L.  R  A.  207;  Brown 
V.  Svtton,  129  U.  8.  238.  82  L.  ed.  664;  Jaffee 
V.  Jncobeon,  48  Fed.  Rep.  21,  4  U.  8.  App.  4, 
14  L.  R  A.  852;  Maddox  ▼.  Botee,  28  Ga  484, 
68  Am.  Dec.  535;  Gilmore  v.  Johneion,  14  Ga. 
685;  Waterman.  Spec.  Perf.  Cont.  868;  ArgueUe 
V.  Rdinger,  lOCal.  159;  Mannings.  Franklin, 
81  Cal.  205. 

The  letter  signed  by  Lawrence  McNally  con- 
stituted a  written  offer,  which,  when  accepted 


Nora.— For  validity  of  agreements  to  pay  money 

-or  irive  property  after  tbe  promlsor^s  death,  see 

l^rell  V.  Oodman  (Mass.)  14  L.  R.  A.  860,  and  note; 

'^2  \i.  R.  A. 


Wrifrht  V.  Wright  (Mich.)  28  L.  R.  A.  1»8:  Rofka  v. 
Roelcky  (Neb.)  25  L.  K.  A.  207;  and  Nowack  y. 
Berger  (Mo.)  81 L.  R.  A.  81QL 
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mod  acted  apon  by  plaintiff,  ripened  into  a 
written  contract. 

Vauauli  Y.  Edirardi.  48  Cal.  464;  Benton  ▼. 
STuftwell,  87  Cal.  49;  (kvanaugh  v.  Cas&elman, 
88  Cal.  549;  Scott  v.  Qlenn,  98  Cal.  171;  Mc- 
Donald  ▼.  Huff.  7J  Cal.  379. 

The  vital  question  here  is  not  whether  there 
was  a  consideration  for  the  offer,  but  whether 
by  acceptance,  tLere  became  a  completed  bar- 
gain. 

1  Parsons,  Cont.  6th  ed.  481;  1  Chittj,  Cont 
11,  and  note:  Bo$ton  <t  M,  Baih'oad  v.  BartUtt, 
Z  Cush.  224;  Fnr,  Spec.  Perf.  §  166;  Pom. 
Spec.  Perf.  g^  76,  98;  Waterman,  Spec.  Pert. 
8  187;  Justice  t.  lAing.  42  N.  Y.  494,  1  Am. 
Rep.  676;  Maeon  t.  Decker,  7«  N.  Y.  695,  28 
Am.  Rep.  190. 

A  full  perf ormanoe  of  such  a  contract  as  the 
one  at  bar  for  a  period  of  twelve  long  years 
will  entitle  the  promisee  to  a  decree  of  specific 
performance. 

Oupton  ▼.  Oupton,  47  Mo.  87;  Rhodes  v. 
Rhodes,  8  Sandf.  Cb.  288;  ParsellY.  Stryker,  41 
N.  Y.  486;  Qodine  v.  Eidd,  46  N.  Y.  S.  R.  818; 
Korminbkv  v.  Eorminsky,  2  Misc.  188:  Gall  v. 
Gall,  46  N.  Y.  S.  R.  806;  Shakespeare  v.  Mark- 
ham^  10  Hun.  811;  Sharkey  v.  McDermott,  91 
Mo.  647, 60  Am.  Rep.  270;  SuUon  v.  Bayden, 
62  Mo.  110;  Wright  v.  Tin^,  80  Mo.  889; 
Van  Dyne  v.  Vreeland,  11  N.  J.  Eq.  875;  John- 
son V.  UvhbeU,  10  N.  J.  £q.  882,  66  Am.  Dec. 
788;  Davison  r.  Davison,  18  N.  J.  £q.  252: 
Ffiugar  v.  PultM,  18  N.  J.  Eq.  440;  Wnght  v. 
WHght,  99  Mich.  170,  28  L.  R.  A.  196;  Car- 
michad  v.  Carmichael,  72  Mifh.  85, 1  L.  R  A. 
596;  Faxton  v.  Faxon,  28  Mich.  161;  TioissY, 
George,  88  Mich.  254;  Bnnton  v.  Van  Coti,  8 
Utah,  480:  Kofka  v.  Rosieky,  41  Neb.  828,  25 
L.  R.  A.  207;  MaddoxY.  Rawe,  28  Ga.  484, 68 
Am.  Dec.  585;  Gilmore  y.  Johnston,  14  Ga.  685; 
I.om  V.  Bryant.  80  Ga.  528,  76  Am.  Dec.  678; 
Spearman  v.  Wuson,  44  Ga.  478;  Brown  v.  Sut- 
ton, 129  U.  S.  289.  32  L  ed.  666;  Jaffee  v. 
Jacobson,  48  Fed.  Rep.  27  4  U.  S.  App.  4, 14 
L.  R.  A.  852;  SmUh  v.  Pierce,  65  Vt.  200; 
Franklin  v.  Tvekerman,  xj8  Iowa,  572;  Logan 
▼.  McGinnis,  12  Pa.  27;  Haines  v.  Haines,  6 
Md.  485. 

A  person  may  durinir  life  make  a  legal  dis- 
position of  his  property  to  take  effect  at  his 
death,  otherwise  than  by  will. 

Dean  v.  Parker,  88  Cal.  288;  Bury  Y.Toung, 
98  CaL  446;  Ord  v.  Ord,  99  Cal.  528;  Roe/U  v. 
Bautnesser,  114  Ind.  816;  Watson  v.  Mahan,  20 
Ind.  227;  Wright  v.  linsley,  80  Mo.  889;  Gup- 
ton  V.  Gupton,  47  Mo.  87;  Wallace  v.  Long,  105 
Ind.  522,  55  Am.  Rep.  222;  22  Am.  &  Eog. 
Enc.  Law,  pp.974, 982;  Shahan  v.  Su>an,iS  Ohio 
St.  25;  Pom.  Spec.  Perf.  §§  161-189;  Water- 
man. Spec.  Perf.  82;  Browne.  Stat.  Fr.  §  468; 
2  Reed,  Stat.  Fr.  %  555;  Fry,  Spec.  Perf. 
§228. 

If  plaintiff  is  not  entitled  to  the  relief  she 
asks,  then  her  uncle,  Lawrence  McNally,  has 
succeeded  (not  willingly  as  we  believe)  in  per* 
petrating  upon  plaintiff  a  most  infamous 
fraud. 

Peek  T.  Peek,  77  Cal.  106, 1  L.  R.  A.  185. 

If  this  court  should  bold  that  by  reason  of 
bis  marriage  to  Alice  McNally  in  law  it  placed 
the  property  beyond  his  disposal,  because  Alice 
McKally  had  a  vested  interest  in  the  same  by 
reason  of  her  marriage,  it  would  seem  that  he 

S8  L.R.  A. 


was  practising  fijeat  fraud  upon  the  plaintiff^ 
and  that  he  did  it  wilfully  and  maliciously,  be- 
cause, after  his  marriage,  he  gave  plaintiff  to* 
understand  in  express  words  that  he  would 
fulfil  his  promise. 

Manning  v.  Franklin,  81  Cal.  208;  Carmi- 
cliad  V.  Carmichael,  72  Mich.  85,  1  L.  R.  A.. 
596:  Burlingame  v.  Rowland,  77  Cal.  817,  IL. 
R.A.  829. 

The  finding  that  plaintiff  was  in  possession, 
for  four  years,  but  never  in  pursuance  of  said 
oral  contract,  is  not  Justified  by  the  evidence. 

Her  possession  must  have  been  under  and  ii» 
pursuance  of  the  contract;  and  she  never  could 
have  obtained  possession  but  for  the  contract. 
She  was  put  in  possession  by  Lawrence  Mc- 
Nally three  years  before  his  death,  and  the 
evidence  shows  without  conflict  that  Lawrence* 
McNally  recognized  her  exclusive  possessioi^ 
by  refusing  lo  exercise  acts  of  ownership  oyer 
any  part  01  it. 

Brown  v.  Sutton,  129  U.  S.  242,  82  L.  ed.  666; 
Townsend  v.  Vanderwerker,  160  U.  8.  171,  40 
L.  ed.  888.  ^^ 

Messrs.  Chamberlain  A  Wheeler,  for 
respondents: 

The  contract  is  void  as  contra  bonos  mores- 
and  as  contravening  the  law  of  descent,  and 
equity  will  not  enforce  it. 

Davis  V.  Jones,  94  Ey.  820;  OallY.  GaU,  46^ 
N.  Y.  S.  R.  806;  Lisk  v.  Sherman,  25  Barb. 
488;  Shakeftpeare  v.  Markham,  10  Hun,  822.  72- 
N.  7.  406;  WaUaee  v.  Rappleye,  108  111.  229;. 
Shearer  v.  Weaver,  56  Iowa,  578;  Denlar  t. 
Bile,  128  Ind.  68;  Shahan  v.  Swan,  48  Ohio  St. 
25. 

This  oral  contract  contravenes  the  plaii^ 
terms  of  g  1741,  Civil  Code,  the  statute  of 
frauds. 

Lisk  V.  Sherman,  supra;  Pond  v.  Sheean,  18* 
111.  812,  8  L.  R.  A.  414;  WaUaee  v.  Long,  105 
Ind.  522,  55  Am.  Rep.  922;  Sturges  v.  Taylor 
(N.  J.)  20  Atl.  869;  Wallace  v.  Rappleye,  supra; 
Austin  V.  Davis,  128  Ind.  472, 12  L.  R  A.  120;. 
Shahan  v.  Swan,  48  Ohio  SL  25;  GaU  v.  GaU^ 
supra. 

Oral  contracts  of  this  character  are  within  the- 
statute  of  frauds,  althouirh  full  service  under 
the  contract  may  have  been  rendered  unless- 
possession  of  the  real  properly  be  given  and 
taken  under  the  contract. 

Pond  V.  Sfieean,  and  Wallace  v.  Long,  supra; 
Clark  Y.  Clark,  122  111.  888;  Gorham  v.  Dodge,^ 
Id.  528;  TrammeU  v.  Craddock,  98  Ala.  450;. 
Mauek  v.  Melton,  64  Ind.  414;  Harrison  v. 
Harrison,  86  W.  Va.  556;  Denlar  v.  Bile,  su- 
pra; Emmel  v.  Hayes,  102  Mo.  186,  11  L.  R. 
A.  828;   Austin  v.  Datis,  supra;    Smith  v. 
Pierce,  65  Vt.  200;  Recknagle  v.  Schmaltz,  73- 
Iowa,  68;  Kaufman  v.  Cook,  114111. 11;  Basel' 
ton  V.  Putnam,  8  Pinney,  107.  8  Chand.  (Wis.V 
107,    54   Am.  Dec.   158;   Pom.  Spec.  Perf. 
§§  112-124. 

The  remedy  for  specific  performance  must, 
not  be  harsh  or  oppressive,  or  unjust  to  inno- 
cent third  parties,  not  privy  to  the  contract 

Pom.  Spec.  Perf.  §  181;  GaU  v.  GaU,  46  N. 
Y.  S.  R  806;  WaUaee  v.  Rappleye,  108  IlL 
229;  Johnson  v.  BuhbeU,  10  N.  J.  Eq.  882,  66- 
Am.  Dec.  778;  Austin  v.  Davis,  supra;  Curran. 
V.  Bolyoke  Water  Potoer  Co.   116  Mass.  90;  &• 
Wait,  Act.  &Def.  775;  PiimdY.  Sheean,  supra. 

The  contract  is  indefinite  and  uncertain;  it 
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Is  neither  dear,  coDvinciDfi:,  or  satisfactory,  nor 
Just  and  equal  in  all  its  parts. 

Aehrman  ▼.  Aekerman,  24  N.  J.  Eq.  687: 
GaU  Y,  QaU,  iupra;  Liik  ▼.  Sherman,  25 
Barb.  485;  Shakespeare  ▼.  Markham,  10  Hun, 
811;  Wallace  v.  Rapplepe,  eupra;  Ikerd  ▼.  Bea- 
«erf,  106  Ind.  488;  Bumpue  y,  Bumptte,  58 
Micb.  846;  Bourget  y.  Monroe,  58  Mich.  568; 
Sturgee  v.  Tayiar  (N.  J.)  20  Atl.  870;  Beekna- 
gle  V.  Sehmam,  72  Iowa,  63;  BaiUy  t.  Bd- 
munde,  64  SI.  125;  Aekerman  ▼.  Aekerman,  24 
N.  J.  Eq.  815;  Magee  y.  MeManus,  70  Cal. 
5G8;  HaxeUon  y.  i\itnam,  mpra. 

The  court  cannot,  by  iDtendment  or  by  con- 
■truing  acts  and  conduct,  add  to  or  interpolate 
in  said  contract  any  element  that  is  not  embod- 
ied in  the  contract  on  its  face. 

KnoU  y.  Harvey,  19  Wis.  101. 

As  a  fl^eneral  rule  a  contract  for  personal 
service  will  not  be  specifically  enforced  for 
many  reasons,  principally  the  impossibility  in 
most  instances  to  specifically  enforce  them; 
there  is  no  mutuality  in  the  remedy,  and  as  a 
rule  the  remedy  at  law  is  ample. 

Cooper  y.  Pena,  21  Cal.  404;  HamUin  y. 
Dinnrford,  2  Edw.  Cb.  529;  Pom.  Bpec  Pcrf. 
Sf  810,  22,  48, 114,  185;  Olarkfs  Cam,  1  filackf . 
122, 12  Am.  Dea  218;  Ekkoardi  y.  J^teil,  48 
Cal.  196. 

The  circumstances  under  which  the  seryices 
can  be  considered  as  part  performance  are  yery 
special  and  extraordinary,  such  as  the  love  of  a 
child  or  daughter,  or  great  seryices  rendered 
in  a  long  sickness,  where  utter  physical  or  men- 
tal incapacity  exists,  where  constant  and  un- 
wearied attention  attests  the  deyotion  of  a  life 
or  for  yean. 

Rkodee  y.  Bhodee,  8  Bandf.  Ch.  279:  Sutton 
y.  Bafden,  62  Mo.  101;  Brinton  y.  Van  Coit, 
8  Utah,  480. 

In  the  following  cases  the  plaintiff  performed 
seryices  infinitely  greater  in  value  and  more 
delicate  and  extraordinary  than  in  the  case  at 
bar,  and  yet  they  were  not  considered  as  part 
performance. 

Sturgeer.  Taylor (S.  J.) 20 Atl.  870;  Wallace 
y.  Long,  105  Ind.  522.  55  Am.  Rep.  222;  Bha- 
han  y.  Swan,  48  Ohio  6t.  25;  Auitin  y.  Davit, 
128  Ind.  472, 12  L.  R.  A.  120;  Ikerd  y.  Beavere, 
106  Ind.  488;  Brotonlee  y.  Fenwiek,  108  Mo. 
420;  Lieh  y.  Lick,  81  Iowa,  84;  OaUagher  y. 
OaUagher,  81  W.  Va.  9;  Oarham  y.  Dodge,  122 
111.  628. 

Plaintiff  did  not  haye  such  possession  of  lot 
18  in  block  8,  city  of  Eureka,  which  with  her 
seryices  would  constitute  part  performance 
and  thus  entitle  her  to  that  lot. 

The  entry  upon  and  the  possession  of  the  lot 
must  be  under  and  in  the  pursuance  of  the 
contract. 

Pom.  Spec.  Perf.  g§  108, 115, 116. 


%  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  Judgment,  the  evi- 
dence being  brought  up  for  review  by  a  bill 
of  exceptions.  The  action  is  prosecuted  by 
Maria  B.  Owens  against  Alice  McNally,  as  ad- 
ministratrix of  the  estate  of  Lawrence  Mc- 
Nally,  deceased,  and  against  Alice  McNally 
Individually,  with  whom  an  joined'as  defena- 
ants  all  the  other  heirs  at  law  of  said  Lawrence 
McNally.  The  action  was  to  compel  specific 
•8  L.R.  A. 


performance  of  a  contract  averred  to  have  been 
entered  into  by  and  between  plaintiff  and  Law- 
rence McNally.  In  the  year  1881  plaiotiff  was 
eighteen  years  old,  and  was  living  with  her 

eirents,  in  the  state  of  Michigan.  Lawrence 
cNally  was  the  brother  of  plainttiTs  mother, 
and  at  that  time  resided  in  the  city  of  Eureka, 
in  Humboldt  county,  state  of  California, 
where  he  continued  to  reside  until  his  death. 
"In  1881  said  Lawrence  McNally  had  never 
been  married,  and  was  fifty-four  years  old, 
and  in  said  year  he  went  to  the  state  of  MicK- 
i^ran,  and  then  and  there  represented  to  plsin- 
tiff  and  to  her  parents  that  he  was  possessed  of 
money  and  property  worth  more  than  $20,000, 
and  that  he  had  no  one  to  care  for  him.  and 
that  he  desired  that  plaintiff  should  leave  her 
home  and  parents,  and  accompany  him  to  Cal- 
ifornia, and  thereafter  live  with  him  and  care 
for  him;  and  then  and  there  said  Lawrence 
M'^Nallv  promised  and  agreed  to  and  with 
plaintiff  that  if  she  would  accompany  him  to 
California,  and  live  with  him  and  care  for  him, 
he  would  give  or  bequeath  to  her  all  property 
which  he  might  own  at  the  time  of  his  death.^' 
Under  this  agreement,  plaintiff  left  her  home 
and  parents,  accompanied  Lawrence  McNally 
toCalfornia,  and  from  that  time  until  his  mar* 
riage,  in  1898,  "lived  with  him,  and  Cook  care 
of  him,  and  devoted  her  linpe,  labor,  and  en- 
ergy to  caring  for  his  health  and  comfort, 
and  duly  performed  all  the  conditions  of  said 
contract  on  her  part  to  be  performed  by  the 
terms  thereof."  The  complaint  then  avers  the 
marriage  of  Lawrence  McNally,  his  death  in- 
testate, and  that  he  left  separate  estate  in  real 
and  personal  property  in  the  county  of  Hum- 
boldt of  a  value  in  excess  of  $20,000.  The 
court  found  the  contract  exactly  in  the  terms 
of  the  complaint,  as  above  quoted.  It  further 
found  that  plaintiff  had  duly  performed  all 
the  conditions  of  the  contract  upon  her  part 
to  be  performed,  in  accordance  with  the  terms 
thereof.  It  found  that  the  contract  was  in 
parol,  and  that  It  had  never  been  declared  or 
acknowledged  by  Lawrence  McNally  in  any 
note  or  instrument  signed  by  him,  or  by  any 
person  thereunto  authorized  by  him  in  writing 
so  to  do.  As  matter  of  law,  it  concluded  that, 
as  the  contract  was  in  relation  to  real  property, 
it  was  within  the  statute  of  frauds;  that  the 
services  rendered  and  the  care  bestowed  by 
the  plaintiff  under  the  contract  were  not  of  so 
peculiar  or  exceptional  a  nature  as  that  they 
could  not  be  compensated  for  in  money,  and 
that  her  performance  of  these  services  and  her 
bestowal  of  this  care  did  not  operate  as  such  a 
part  performance  as  would  take  the  contract 
out  of  the  operation  of  the  statute  of  frauds; 
that  the  contract  was  in  relation  to  both  real 
and  personal  property,  and  it  was  therefore  to 
be  regarded  as  an  entirety,  and  could  not  be 
enforced  as  to  the  personal  property.  Judg- 
ment for  defendaots  properly  followed  these 
coDclusions  of  law. 

In  view  of  the  multitude  of  cases  which 
have  arisen  in  other  states  over  contracts  such 
as  this,  it  is  indeed  curious  that  in  nearly  fifty 
years  of  luridical  life  these  questions  should  m 
presented  to  this  court  for  the  first  time.  The 
result  is,  however,  that  the  determination  of 
them  is  not  made  difficult  by  an  absence  of 
authority,  but  rather  is   made  troublesome 
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from  a  superabuDdance  of  cases  not  always 
harmonious.  Without  enteriog  upon  any  ex- 
tended review  of  the  authorities,  there  is,  and 
has  been  from  a  very  early  date,  a  general 
concur reDoe  among  them  upon  the  proposition 
that  a  man  may  make  a  valid  agreement  bind  - 
ing  himself  to  dispose  of  his  property  in  a 
particular  way  by  last  will  and  testament,  and 
a  court  of  equity  will  enforce  such  an  agree- 
ment specifically,  by  treating  the  heirs  as 
trustees,  and  compelling  them  to  convey  the 
property  in  accordance  with  the  terms  of  the 
contract.  The  earlier  cases  in  which  this 
question  arose  were  of  two  general  classes,  the 
one  being  those  cases  in  which  there  was  an 
agreement  to  the  making  of  mutual  wills,  as 
the  case  of  Duraur  v.  Perarra,  in  which  Lord 
Camden,  in  1769,  decreed  that  an  agreement 
to  make  mutual  wills,  when  properly  proved, 
is  binding  on  the  parlies,  and  will  be  en- 
forced by  a  court  of  equity.  2  Hag.  State 
Trials.  Bo,  in  the  similar  case  of  Lard 
WalpoU  V.  fA>rd  Orford,  8  Ves.  Jr.  402,  while 
Lord  Chancellor  Loughborough  denied  specific 
performance  because  of  the  uncertainty  and 
vagueness  of  the  particular  contract,  the  rule 
and  doctrine  previously  announced  by  Lord 
Camden  was  never  questioned,  and  has  con- 
tinued to  be  the  accepted  law  to  this  day.  The 
other  class  of  early  cases  grew  out  of  promises 
to  make  testamentary  settlements  in  considera- 
tion of  marriage,  in  consideration  of  comprom- 
ises and  the  like,  and  such  promises,  upon 
clear  proof  of  their  execution,  have  been  uni- 
formly enforced.  Jones  v.  Martin,  8  Anstr. 
882;  Forteseve  v.  Eennnh,  19  Ves.  Jr.  66;  Lo- 
gan V.  Wienholt,  7  Bliffh,  N.  R.  1,  58;  GoUmere 
V.  Battiwn,  1  Vern.  48.  In  River*  v.  Rivers, 
8  Oesauss.  Eq.  190,  4  Am.  Dec  609.  the  chan- 
cellor says:  *'It  appears  to  me  that  to  make  a 
will  in  a  particular  way,  on  proper  considera- 
tions, is  as  much  a  subject  of  contract  as  anv 
other,  and  he  who  makes  a  contract  on  this 
sob^t  is  as  much  bound  thereby  as  he  would 
be  by  any  agreement  on  any  other  subject.  To 
be  sure,  the  court  would  be  more  stnct  in  ex- 
amining into  the  nature  and  circumstances  of 
such  agreements  than  any  others,  and  would 
require  very  satisfactory  proofs  of  the  fairness 
and  justness  of  the  transaction.  I  conclude, 
therefore,  that  the  partv  had  a  risht  to  bind 
himself  to  make  his  will  in  a  particular  way 
by  an  agreement,  and  the  court  has  the  power 
to  enforce  the  agreement'*  And  in  the  lead- 
ing case  from  New  Jersey  {Johnson  v.  HtMM, 
10  N.  J.  Eq.  832.  66  Am  Dec.  773)  it  is  said: 
*  There  can  be  no  doubt  but  that  a  person  may 
make  a  valid  agreement  binding  himself  legally 
to  make  a  particular  disposition  of  l\is  property 
by  last  will  and  testament.  The  law  permits 
a  roan  to  dispose  of  his  own  property  at  his 
pleasure,  and  no  good  reason  can  be  assigned 
why  he  may  not  make  a  legal  agreement  to  dis- 
pose of  his  property  to  a  particular  individ- 
ual, or  for  a  particular  purpose,  as  well  by  will 
as  by  a  con  veyance.to  be  made  at  some  specified 
future  period,  or  upon  the  happening  of  some 
future  event.  It  may  be  unwise  for  a  man  in 
this  way  to  embarrass  himself  as  to  the  final 
disposition  of  his  property,  but  he  is  the  dis- 
poser by  law  of  his  own  fortune,  and  the  sole 
and  best  Judee  as  to  the  time  and  manner  of 
disposing  of  It.    A  court  of  equity  will  decree 
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the  specific  performance  of  such  an  agreement, 
upon  the  recognized  principles  by  which  it  is 
governed  in  the  exercise  of  thia  oranch  of  its 
jurisdiction." 

This  rule,  it  may  be  said  without  further 
quotation,  is  supported  by  the  overwhelming 
weight  of  authority.  It  Is  so  declared  in  New 
York,  in  ParseU  v.  Stryker.  41 N.  Y.  480;  QaU 
V.  QaU,  46  N.  Y.  8.  R.  806:  in  Missouri,  by 
Oupton  V.  Oupton,  47  Mo.  87;  in  Michigan,  in 
Faxton  v.  Faxon,  28  Mich.  161;  Wright  ▼. 
Wright,  99  Mich.  170, 23  L.  R.  A.  196;  in  Ohio, 
in  Shahan  v.  Swan,  48  Ohio  St.  25;  in  Utah, 
in  Brinton  v.  Van  Coit,  8  Utah.  480;  in  Ne- 
braska.  in  Kofka  v.  Bosieky,  41  Neb.  828, 25  L. 
R.  A.  207;  in  Georgia,  in  Maddox  v.  Route,  23 
Ga.  484,  68  Am.  Dec.  585;  while  by  the  Fed- 
eral courts  it  is  said  in  Jafee  v.  Jatobson,  1  C. 
C.  A.  24^  48  Fed.  Rep.  24,  4  U.  S.  App.  4,  14 
L.  R.  A.  852:  *'We  concede  the  law  to  be  that 
a  court  of  equity  will  specifically  enforce  a 
promise  to  leave  to  another  the  wbole  or  a  defi- 
nite portion  of  one's  estate,  as  a  reward  for  pe- 
culiar personal  services  rendered  or  other  acts 
done  by  the  promisee,  which  are  not  suscepti- 
ble of  a  money  valuation,  and  were  not  in- 
tended to  be  paid  for  in  money,  provided  the 
consideration  has  been  substantially  received 
at  the  promisor's  death."  And  the  Supreme 
Court  of  the  United  States,  in  Townsend  v. 
Vandencerker,  160  U.  8.  171.  40  L.  ed.  883, 
enunciates  the  same  doctrine.  Under  these 
authorities  it  is  held—- and  it  is  the  generally 
accepted  rule^that  while  the  payment  of  the 
purchase  price,  or  the  rendition  of  services, 
where  a  contract  is  within  the  statute  of  frauds, 
is  not  usually  such  a  part  performance  of  a  ver- 
bal agreement  as  will  relieve  the  contract  from 
the  operation  of  the  statute,  nevertheless,  if 
the  services  are  of  such  a  peculiar  character  that 
it  is  impossible  to  estimate  their  value  by  any 
pecuniary  standard,  and  it  is  evident  that  the 
parties  did  not  intend  to  measure  them  by  any 
such  standard,  and  if  the  plaintiff,  after  the 
performance  of  the  services,  could  not  be  re- 
stored to  the  situation  in  which  he  was  before 
the  .rendition  of  the  services,  it  is  such  a  part 
performance  of  the  verbal  agreement  as  will 
remove  the  contract  from  the  rule,  and  eaui^, 
where  other  objections  are  not  present,  will  de- 
cree specific  performance.  But  in  such  cases 
the  reason  for  the  interposition  of  equity  is 
quite  obvious.  Plaintiff  has  rendered  service 
of  extraordinary  and  except ional  character,— 
such  service  as.  in  contemplation  of  the  par- 
ties, was  not  to  be  compensated  for  in  money, 
and  as,  in  contemplation  of  law,  cannot  be 
compensated  for  in  money.  Therefore  by  no 
action  at  law  could  a  plaintiff  be  restored  to 
his  orieinal  position,  it  would  be  in  the  na- 
ture of  a  fraud  upon  him  to  deny  him  any 
relief,  and,  the  law  failing  by  reason  of  its 
universality,  equity,  to  promote  Justice,  makes 
good  its  imperfections.  Waterman,  Spec. 
Perf.  Cont.  §  41 ;  Pom.  Spec.  Perf.  §  114.  But 
the  question  whether  relief  should  be  granted 
or  denied  in  a  particular  case  addresses  itself 
peculiarly  to  the  conscience  of  the  chancellor, 
and.  before  a  plaintiff  entitles  himself  to  it, 
many  considerations  enter,  and  are  to  be 
weighed.  The  specific  performance  must  not 
be  objectionable  upon  other  grounds.  The 
contract,  therefore,  mtist  be  dcunlte  and  cer- 
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taiD,  and  the  remedy  asked  for  must  not  be 
barsh  or  oppressive,  or  unjust  to  innocent 
tbird  parties,  or  a^inst  public  policy,  or 
equity  will,  witb  propriety,  withhold  its  assist- 
ance. 

We  are  justified  in  considering  the  terms  of 
this  contract  to  be  as  pleaded  by  plaintiif,  and 
as  found  by  the  court.  As  to  the  services  to 
be  rendered  by  plaintiff,  those  were  that  she 
should  leave  her  home  and  parents,  accompany 
McNally  to  California,  '*and  thereafter  live 
with  him  and  care  for  him.*'  There  is  here 
much  vagueness  and  uncertainly  as  to  how 
long  she  was  to  live  with  him;  as  to  what  kind 
of  service  she  was  to  render  to  him.  Where  a 
contract  such  as  this,  resting  in  parol,  and 
sought  to  be  enforced  after  the  death  of  the 
other  party  to  it,  comes  before  a  court  of  equity 
for  review,  it  is  scrutinized,  and  should  be 
scrutinized,  with  particular  care,  and  only 
upon  a  satisfactory  showing  that  it  is  definite 
and  certain  and  just  will  it  oe  enforced.  The 
proofs  of  the  contract  should  be  clear,  and  the 
acts  of  the  plaintiff  referable  alone  to  the  con- 
tract. Ackerman  v.  Ackerman,  24  N.  J.  £q. 
587.  Neither  the  length  of  time  which  plain- 
tiff was  to  spend  in  living  with  and  caring  for 
the  intestate  is  made  certain,  nor  the  kind  or 
character  of  the  services  which  she  was  to  ren- 
der. What  position  she  was  to  occupy  in  this 
household  is  not  made  plain.  Whether  she 
was  to  remain  there  in  the  capacity  of  daugh 
ter,  housekeeper,  or  menial  servant,  is  in  doubt. 
In  the  very  similar  case  of  Li$k  v.  Sherman, 
25  Barb.  485.  the  contract  was  that  the  plaintiff 
was  to  live  with  and  take  care  of  the  testatrix 
as  lon^  as  the  latter  lived,  and  at  her  death 
plaintiff  was  to  have  all  her  property.  This 
case  arose  in  New  York,  which  recognizes  the 
rule  as  we  have  given  it.  The  court  said  that 
the  uncertainties  connected  with  the  agreement 
forbade  the  idea  that  any  pecuniary  amount  of 
compensation  for  the  plaintiflfs  services  could 
have  been  in  the  mind  of  either  of  the  parties, 
but  that  the  services  to  be  rendered  were  un- 
certain, both  in  respect  to  the  time  they  were 
to  continue,  and  as  to  their  character  and  ex- 
tent. For  these  reasons  the  court  refused  spe- 
<rific  performance,  and  left  the  plaintiff  to  her  ac 
tion  at  law  upon  quantum  meruit  So.  also,  in 
JShakeepeare  Y,Markham,'iO  Hun,  811,  AflSrmed 
in  72  N.  T.  400,  personal  services  were  to  be 
rendered  upon  an  oral  contract,  and  to  be  com- 
pensated for  bv  a  devise  of  all  the  propertv. 
The  court  hela  the  services  to  be  so  uncertam 
in  their  character,  not  only  in  respect  to  the 
time  of  their  continuance,  but  in  regard  to 
their  nature  and  character,  and  the  compensa- 
tion to  be  made  for  them  to  be  so  uncertain, 
that  the  contract  was  one  which  a  court  of 
equity  would  not  be  under  the  necessity  of 
(impelling  specific  performance  of.  On  the 
other  hand,  it  must  be  said  that,  looking  to  the 
evidence  which  supports  the  finding  as  to  the 
nature  of  the  services  to  be  rendered,  it  fairly 
appears  that  the  plaintiff  entered  the  house- 
hold of  Lawrence  McNally,  and  took  and  oc- 
cupied the  station  which  would  have  belonged 
to  his  daughter.  There  is  thus  in  plaintiff's 
bill  an  omission  of  a  term  favorable  to  herself, 
which  her  evidence  makes  out;  and  for  this 
reason,  if  this  were  the  sole  objection,  the 
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court  might  not  be  justified  in  withholding 
relief.    Pom.  Spec.  Perf.  §  187. 

But  we  pass  to  a  much  more  serious  ques- 
tion,— whether  specific  performance,  if  de- 
creed in  this  case,  would  not  be  barsh  and  op- 
pressive and  unlust  to  innocent  third  parties. 
As  was  well  said  in  the  leading  case  of  John- 
son V.  Hubbell,  supra:  "The  complainant  has 
a  ri^ht  to  the  protection  of  this  court,  and  its 
aid  in  establishing  and  enforcing  his  rights. 
But  if  that  protectfon  and  aid  cannot  be  afforded 
him  without  invading  and  disregarding  the 
rights  of  others,  this  court  may  not,  in  its 
anxiety  and  desire  to  relieve  one  party, 
inflict  a  wrong  and  injury  upon  another, 
entirely  innocent  in  the  transaction."  This 
is  the  precise  situation  presented  by  the  pecu- 
liar facts  of  this  case.  Lawrence  McNally 
married,  and  at  his  death  left  surviving  him 
his  widow,  one  of  the  defendants  in  this  ac- 
tion. Marriage  is  a  contract  viewed  by  the 
law  with  such  especial  favor,  and  the  family 
relation  is  one  so  deep  seated  at  the  root  of 
our  institutions,  that  contracts  in  restraint  of 
marriage  are  void  as  against  public  policy, 
while  anything  which  tends  to  prevent  mar- 
riage or  disturb  the  marriasre  state,  is  viewed 
by  the  law  with  suspicion  and  disfavor.  The 
defendant  widow  married  McNally  in  igno- 
rance of  the  contract,  and  it  appears,  continued 
in  ignorance  of  the  contract  until  after  bk 
death.  She  acquired  distinct  rights  of  heir- 
ship and  succession.  There  might  have  been 
children  bom  of  the  marriage,  with  simiUr 
rights.  It  is  true  that  these  rights  vested  after 
the  contract  was  made,  but  where  a  bill  is 
brought  for  the  specific  performance  of  a  con- 
tract, the  after-acquired  rights  of  third  parties 
are  equitable  considerations  to  be  regarded  in 
adjudicating  the  questions.  Ourren  v.  Bolyoke 
Water  Power  Co,  116  Blass.  90;  5  Wait,  Act.  <& 
Def.  776.  A  specific  performance  of  this 
contract  cannot,  therefore,  be  decreed  without 
sweeping  aside,  as  of  no  moment  or  avail,  the 
riehts  of  the  wife  and  widow,  vested  under  a 
contract  most  strongly  favored  by  the  law. 
Specific  performance,  as  we  have  said,  is  not 
to  be  decreed  under  strict  rule  and  formula. 
Every  consideration  which  may  properly  be 
urged  upon  the  court  is  to  be  weighed  and 
passed  upon,  and  it  will  be  decreed  only 
when  no  other  adequate  relief  is  available  to 
plaintiff,  and  even  tlien  it  will  be  denied  if  it 
operates  by  way  of  a  hardship  upon  the  inno- 
cent. So,  while  this  contract  was  not  void,  as 
against  public  policy,  at  the  time  it  was  en- 
tered into,  it  roust  be  held  that  the  parties  to  it 
contracted  in  view  of  the  fact  that  a  subsequent 
marriage  l)y  Lawrence  McNally  mi^ht  be  con- 
summated, and  that  the  effect  of  this  marriage 
would  be  to  compel  a  court  of  equity,  in  jus- 
tice to  the  widow  or  children,  to  deny  specific 
performance.  Or,  viewed  in  another  way,  it 
must  have  been  within  the  contemplation  of 
the  parties  that  Lawrence  McNally  might 
marry;  for  the  contract  could  not  have  been 
designed  as  a  restraint  upon  his  marriage,  or  it 
would  be  void.  If  it  was  within  their  contem- 
plation, and  the  contract  embraced  the  taking 
of  the  deceased's  entire  estate  to  the  exclusion 
of  any  future  wife  or  child,  then  we  have  no 
hesitation  in  saying  that  the  contract  was  void 


d74 


Califobnia  Sufbehx  Coubt. 


JULT» 


MB  agaioBt  public  policy.  The  odI j  permissible 
coDclusioD  is,  tberefore,  tbat  the  parties  cod- 
traded  in  contemplation  of  that  eveot.  Upon 
its  happening  the  rights  of  innocent  third  par- 
ties intervened,  and  a  decree  of  specific  per- 
formance could  not  be  awarded.  OaU  y.  Gali, 
46  N.  T.  8.  R.  806.  The  trial  court,  as  has 
been  said,  found  tbat  the  contract  in  question 
rested  in  parol.  It  is  claimed  that  this  find- 
ing ia  error,  and  that  the  trial  court  likewise 
committed  error  in  rejecting  offered  evidence 
of  a  letter  written  and  signed  by  Lawrence 
McNally,  and  containing  the  contract  here  in 
suit.  Whether  or  not  the  court  committed 
error  in  its  ruling  need  not  be  considered.  The 
statute  of  frauds  and  perjuries  requires  a  writ- 
ing to  evidence  the  making  of  certain  kinds  of 
contracts,  but  if  this  particular  contract  were 
in  writing,  the  position  of  appellant  would  not 
be  bettered.  A  written  contract,  such  as  this, 
for  the  reasons  we  have  discussed,  would  not 
strengthen  appellant's  position,  nor  entitle  her 
to  the  relief  sought.  The  court  by  its  decree 
denied  plainiifl  specific  performance.  We 
think  the  decree  was  Just  and  that  plaintiff, 
for  her  recovery,  must  resort  to  an  action  on 
ilttantum  meruit, 
Thejudgihent  isafflrmed. 

We  concur:  McFarland,  J.:  Harrisoiit 
J. :  Garoiitte»  J. ;  Van  Fleet*  J. ;  and  Tem- 
ple* J. 


PEOPLB  of  the  State  of  California,  Appt, 

.     William  W.  DE  WINTON,  Beipt. 
i OaL ) 

A.  man  is  not  fl^iiUty  of  arson  In  bnminflr 
bis  ownhoneet  unless  it  orsome  part  of  it  was 
In  the  poflseMloD  of  another,  under  PenaJ  Oode, 
i  447,  deflninflr  arson  as  the  wilful  and  maiioious 
burning  of  a  building  with  Intent  to  destroy  it. 
and  1 408,  deolaring  that  it  is  not  necessary  that 
a  person  other  than  the  accused  should  have  had 
ownership  in  the  bulldinv.  but  Js  sufficient  that 
another  was  rightfully  in  possession  of  or  actu- 
ally occupying  the  building  or  any  part  thereof. 

(July».lB08.) 

APPEAL  by  the  State  from  an  order  of  the 
Superior  Court  for  the  City  and  County  of 
San  Francisco  arresting  Judgment  after  ver- 
dict convicting  defendant  of  arson.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meters,  W.  F.  FitBirerald*  Attorney  Gen- 
eral, Hennr  E.  Carter,  and  Charles  EL 
Jackson,  for  appellant: 

If  the  language  of  the  statute  be  followed, 
tbe  indictment  is  good  and  sutticient 

People  V.  Bifgere,  81  Cal.  200;  P^pie  y.  For- 
ney, Id.  118;  People  v.  Keeley,  Id.  210;  People  ▼. 
BoeeUe,  78  Cal.  89:  People  v.  Fowier,  88  Cal. 
186;  P»ple  v.  SueeeU,  81  Cal.  616;  People  ▼. 
Mahlman,  88  CaL  086;  People  v.  Senereool,  81 
Gal.  650;  People  v.  Naylor^  82  Cal.  608;  PwiU 
T.  TonieUi,  81  Cal.  270;  FimpU  v.  Fiek,  82  Cal. 
141;  PeapU  ▼.  BdrrM,  84  Cal.  067. 

KOEB.~For  arson  In  bomlng  one*s  own  building, 
see  State  v.  Sarvli  (a  O  «  L.  R.  A.  647,  and  ntitt, 
88L.R.A. 


The  information  in  this  case  it  in  the  laa- 
guage  of  the  statute,  and  is  sufficient 

People  V.  Uarrold,  and  People  v.  Mahlman, 
etipra;  People  y.  RozeUe,  78  Cal.  84;  People  v. 
King,  27  Cal.  510,  87  Am.  Dec.  05. 

Motion  in  arrest  of  judgment  will  not  lie  for 
insufficiency  or  variance  in  proof. 

People  V.  MeConneU,  82  Cal.  620;  People  v. 
Johneon,  71  Cal.  884;  People  v.  Gardner,  08 
Cal.  127;  PeopU  v.  OtLeary,  77  Cal.  20. 

Blackstone  defines  arson  as  **the  malicious 
and  wilful  burning  of  the  house  or  outhouse 
of  another  man." 

4  Bl.  Com.  220. 

But  our  statute  says  tbat  "arson  is  the  wil- 
ful and  malicious  burning  of  a  building  with 
intent  to  destroy  it." 

Penal  Code,  §  447. 

Identity  of  person  from  Identity  of  name  is 
one  of  tbe  disputable  presumptions  given  un- 
der I  1068  of  the  Code  of  Civil  Procedure, 
which  savs  '*that  such  presumptions  are  satis- 
factory if  uncontradicted,"  and  "they  may  be 
controverted  by  other  evidence." 

Idem  eonaneis  purely  a  question  for  the  Jury 
to  determine. 

People  V.  Alden  (Cal.)  40  Pac.  827;  Com.  v. 
Donovan,  18  Allen,  070;  People  v.  Fiefc,  80  Cal. 
144;  People  v.  Oumminge,  07  Cal.  88;  People  v. 
Oreileus,  70  Cal.  180;  People  v.  Leong  Quong, 
60  Cal.  107:  Peo]fie  v.  Leang  Sing,  77  Cal.  117; 
Welfe  V.  State,  4  Tex.  App.  20;  Whart.  Crlm. 
Proc.  0th  ed.  S  110;  Whart.  Crim.  Ev.  g  06. 

Meeere.  ReddjTt  Campbell*  *  Meisoa« 
for  respondent: 

The  indictment  does  not  state  facts  sufficient 
to  constitute  a  crime  under  g  048  of  the  Penal 
Code. 

The  law  gives  to  men  full  control  of  their 
own  property  under  certain  limitations. 

1  Washb.  Real  Prop.  Bd  ed.  2;  1  Bishop,  New 
Crim.  L.  g  014:  Bloee  v.  Tobey,  2  Pick.  820. 

The  offense  of  arson,  strictly  so  called,  mar 
be  committed  by  wilfully  settioff  fire  to  ones 
own  house,  provided  one's  neighbor's  house  is 
thereby  also  burned;  but  if  no  mischief  is  done 
but  to  one's  own,  it  does  not  amount  to  felon  v, 
thouffh  the  fire  was  kindled  to  bum  another's. 

4  Si.  Com.  Wendell's  ed.  221. 

At  common  law  one  cannot  commit  arson  of 
his  own  house. 

2  Bishop,  New  Crim.  Lb  §  12;  1  Whart 
Crim.  L.  8th  ed  §  820. 

An  information  which  fails  to  state  tbe  name 
of  tbe  occupant  of  the  house,  or  any  other 
facts  showing  its  occupancy  by  tfnotber  than 
the  defendant,  is  radicidly  defective  and  can- 
not be  cured  by  verdict 

StaU  v.Keena,  63  Conn.  820,  Conn.  1  Am.  L. 
J.  878,  W^at  Conetittttee  Areon  by  R  D.  Fisher. 

It  is  essential  that  the  indictment  should 
show  that  the  building  burned  is  the  proper^ 
of  another. 

PeopHe  T.  Oatee,  10  Wend.  100;  People  ▼. 
Myer%,  20  Cal.  76;  Sihepiherd  v.  People,  10  N. 
Y.  080. 

Arson  in 'the  second  degree  under  the  stmt- 
utes  of  California  is  the  same  as  at  common  law. 

1  Hittell.  Qen.  Laws,  §  1008. 

In  the  absence  of  any  Code  provision  the 
common  law  is  the  rule  of  decision. 

Cal.  Pol.  Code,  §4468;  Seder  v.  Monigamerv^ 
78  Cal.  486,  8  L.  R  A.  603. 
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There  can  be  do  constnictive  offenies. 

Lieber,  Hermeneutics,  897;  United  8(ate$  r. 
<naffton,  2  Dill.  225;  UniUd  8tate$  t.  Witter- 
Merger,  18  U.  8.  6  Wheat  76,  5  L.  ed.  87. 

Malice  is  a  requisite  constituent  under  the 
statutes  .as  at  common  law,  and  an  act  done  by 
'One's  self  to  one^s  own  property,  no  injury 
being  done  to  another,  cannot  be  the  predicate 
^  legal  malice. 

Heard  t.  State,  81  Ala.  65;  Ckm.  t.  Makdy, 
181  Mass.  422. 

Although  the  party  accused  may  be  the 
•owner  of  the  house  he  may  be  guilty  of  arson 
if  at  the  time  of  the  buroing  another  person 
was  rightfully  in  possession  of,  or  actually  oc- 
•cu^ing,  such  building  or  any  part  thereof. 

FeojJe  Y.  Wooiejf,  44  Cal.  494. 

Upon  the  allegation  of  ownership  of  a  dwell- 
ing house  under  an  indictment  for  arson,  the 
law  presumes  that  the  person  named  is^in  the 
-exclusive  possession  of  it 

Woodford  v.  Ptople,  62  N.  T.  180. 

Section  548  defines  a  special  offense^  one 
separate  and  distinct  from  arson  as  defined  in 
$g  447-462.  Ad  indictment  under  ^  548  re- 
quires different  allegations  and  proof  from  that 
ceouired  under  §§  447-452. 

heard  T,  State,  and  Com,  t.  Makely,  supra. 


Van  Xleet*  J.,  delivered  the  -opinion  of 
^e  court: 

This  is  an  appeal  by  the  people  from  an  or- 
•der  arrestiug  the  Judgment  upon  a  conviction 
of  arson,  the  question  being  whether  the  in- 
-dictment  suflQciently  charges  the  offense.  The 
material  part  of  the  indictment  it  that  "the 
«aid  William  W.  de  Winton  on,*  "at,"  etc., 
"did  wilfully,  maliciously,  and  feloniouslv,  in 
4he  night-time,  set  fire  to  and  bum  a  building, 
namely,  a  house  then  situate,"  etc..  "the  prop- 
•ertj  of  William  W.  de  Winton,  with  the  mali- 
•  -cious,  wilful,  and  felonious  intent  then  and 
there  to  destroy  said  building."  Then  follows 
«n  averment  that  said  house  was  situated  in 
«uch  immediate  proximity  to  inhabited  build- 
ings, occupied  bv  human  beings,  as  to  endan- 
ger life,  etc.,  and  did  then  and  there  threaten 
the  lives  of  said  human  beings  from  said  fire, 
•etc.  Giving  effect  to  the  presumption  which 
the  law  raises,  of  identity  of  person  from  iden- 
tity of  name  (Code  Civ.  Proc.  g  1968.  subd.  25), 
and  it  will  be  observed  that  the  indictmem 
charges  the  defendant  with  a  burning  of  his 
own  building.  At  common  law,  a  man  was 
not  guilty  of  arson  in  wilfully  burning  his  own 
house,  unless  the  house  of  his  neighbor  was 
thereby  also  burned;  and  this  even  Uiough  the 
burning  was  with  intent  to  destroy  his  neigh 
bor's  house.  4  Bl.  Com.  (WendelVs  ed.)  221. 
Arson  has  always  been  regarded  as  essentially 
«n  offense  against  the  security  of  the  dwelling 
or  habitation,  rather  than  against  the  property. 
<1  Whart  Crim.  L.  §  825;  2  Bishop,  Crim.  L. 
^  24;  People  v.  Fisher,  51  Cal.  819);  and  the 
right  to  destroy  his  own  dwelling  was  doubt- 
less founded  upon  the  right  which  the  law  ac 
cords  to  a  man  of  making  such  use  of  his  prop- 
erty as  he  may  see  fit,  so  long  as  others  are  not 
thereby  inured  (1  Bishop.  New  Crim.  L.  g  514). 
in  charging  arson,  therefore,  it  was  always 
neoessaiy,  at  common  law,  to  aver  the  owner- 
ship of  the  buQdhig  homed  in  another;  and 
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such  is  the  rule  In  this  country  where  not 
changed  by  statute.  For  this  purpose,  one  in 
possession  or  occupancy  of  the  premises  at  the 
time  of  the  offense  was  deemed  the  owner,  but 
it  was  essential  that  this  should  be  averred  and 
shown  to  be  other  than  the  defendant.  State 
V.  EesTia,  68  Conn.  829.  If  these  principles 
are  to  be  applied  to  the  present  indictment,  it  is 

Suite  obvious  that  it  does  not  charge  arson.  It 
escribes  the  buildin?  burned  as  the  property 
of  the  defendant,  and  fails  to  aver  its  occu- 
pancy or  possession  by  anyone;  and  being 
silent,  the  presumption  is  that  it  was  in  posses- 
sion and  occupancy  of  the  owner.  Nor  is  the 
pleading  in  anv  way  aided  in  this  respect  by 
the  averment  that  the  house  was  so  situated  as 
that  the  burning  thereof  endangered  the  lives 
of  inhabitants  of  other  dwellings.  It  may  ba 
that  this  matter  would  make  the  indictment 
good  as  a  charge  of  attempt  to  commit  arson, 
but  it  does  not  help  out  the  statement  of  the 
principal  offense.  The  question,  therefore, 
arises  whether  our  statute  has  so  changed  or 
modified  the  definition  of  arson  as  to  avoid 
this  requirement  of  the  common  law;  and 
this,  we  think,  must  be  answered  in  the  neg- 
ative. 

Section  447  of  the  Penal  Code  proridea: 
"Arson  is  the  wilful  and  malicious  burning  of 
a  building  with  intent  to  destroy  it"  If  this 
section  stood  alone  as  a  definition  of  the  offense, 
there  might  be  strong  ground  for  holding  the 
statement  of  the  offense  in  the  indictment  suf- 
ficient, as  substantially  following  the  language 
of  the  statute.  Under  that  section,  literally 
construed,  the  burning  of  anv  building,  of 
whatsoever  character,mal{cIously  and  wilfully, 
whether  owned  or  occupied  by  the  defendant 
or  another,  would  constitute  the  offense:  and 
the  rule  of  the  common  law  that  a  man  could  not 
be  held  guilty  ibr  burning  his  own  house  would 
be  effectually  abrogated.  But  that  this  result 
was  not  contemplated,  and  no  such  radical 
change  in  the  law  of  arson  intended,  is,  we 
think,  made  quite  clear  from  a  consideration 
of  §  452,  which  relates  to  the  same  subject 
That  section  provides:  "To  constitute  arson 
it  Is  not  necessary  that  a  person  other  than  the 
accused  should  have  had  ownership  in  the 
building  set  on  fire.  It  is  sufficient  that  at  the 
time  of  the  burning,  another  person  was  right- 
fully in  possession  of  or  was  actually  occupy- 
ing such  buildinff,  or  any  part  thereof."  This 
section  is  mani^tly  a  liokitation  upon  the 
sweeping  terms  of.  ^  447.  and  implicitly  con- 
templates that,  to  be  the  subject  of  arson,  the 
building  must  be  at  least  the  qualified  property 
of  another, — must  be  at  least  rightfully  in  the 
possession  or  occupancy  of  another  at  the  time 
of  the  offense.  And  we  think  that,  obviously, 
this  fact  was  intended  to  remain,  as  at  common 
law,  a  substantive  feature  of  the  offense,  which 
is  an  essential  feature  of  its  description,  and 
must  be  aUeged  in  order  to  charge  the  offense. 
People  V.  My^rs,  20  Cal.  76.  in  that  case, 
which  arose  under  the  statute  as  it  existed  prior 
to  the  Code  (Hittell's  Gen.  Laws,  §  1557),  where 
the  definition  of  arson  in  the  first  degree  was, 
like  g  447,  whollv  silent  as  to  tiie  owner- 
ship of  the  burned  building,  the  court,  in  con- 
sidering an  objection  to  the  sufficiency  of  the 
averment  aa  to  the  ownership  of  the  propertv, 
says:  "It  k  essential  that  the  indictment  should 
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show  that  the  buildiDg  burned  is  the  property  of 
another.  East,  P.  C.  1084.  And  this  was 
so  held  where  the  statute,  like  ours,  did  not 
say  so  in  terms.  People  v.  Gates,  15  Wend.  159. 
Toe  allegation  of  the  ownership  of  the  build- 
in|:  burned  is  a  part  of  the  description  of  the 
ofiense.  It  is  a  general  rule  of  criminal  plead- 
ing, as  well  as  a  provision  of  our  statute  (Crim. 
Pr.  Act.  g  289),  that  the  indictment  must  be 
direct  and  certain  as  it  regards  the  offense 
charged.  In  this  indictment  it  is  altoj^ether 
uncertain  whether  the  building  burned  was  the 
dwelling  house  of  Lemon  or  the  Chinaman. 
It  may  be  conjectured  that  it  was  intended  to 
assert  that  the  general  property  was  in  Lemon, 
and  the  special  property  or  the  possession 
coupled  with  an  interest  was  in  the  Chinaman, 
and  the  statement  that  the  Chinaman  was  then 
in  the  dwelling  house  would  aid  in  this  con- 
jecture. But  the  meaning  of  such  an  averment, 
if  it  were  admissible  to  make  such  an  aver- 
ment  in  this  form,  cannot  be  left  to  rest  upon 
conjecture  or  to  be  made  out  by  an  argument. 
The  defendant  must  be  distinctly  informed 
whose  dwelling  house  he  is  accused  of  burning. 
It  is  urged  in  reply  that  surplusage  may  be  re- 
jected. But  no  allegation  which  Is  descriptive 
of  the  identity  of  what  is  legally  essential  to 
the  charge  in  the  indictment  can  be  rejected  as 
surplusage."  In  People  y,  Oates,  15  Wend.  162, 
cited  in  the  last  case,  it  is  said  in  construing 
the  statute  of  New  York  defining  arson: 
'The  statute  does  not  say  in  terms  that  the 
house,  the  burning  of  which  in  the  night-time 
constitutes  arson  in  the  first  degree,  shall  be 
the  hou^e  of  another;  but  such  must  necessarily 
be  the  construction.  In  defining  arson  in  the 
third  degree,  the  language  is  this:  'Every  per- 
son who  shall  wilfully  set  fire  to  or  burn  in  the 
nighttime  the  house  of  another,  not  the  sub- 
ject of  arson  in  the  first  or  second  degree/  shall 


be  adjudged  guilty  of  arson  in  the  third  de- 
gree.   2  Rev.  Stat.  p.  667,  §  4.      The  legisla- 
ture did  not  intend  to  require  greater  particu- 
larity in  the  offense  in  the  thirddejgree than  in- 
the  first  and  second,  in  both  of  which  the  pun- 
ishment is  more  severe  than  in  the  third.    Ac- 
cording to  the  literal  construction  of  the  sec- 
tion defining  the  offense  of  arson  in  the  first 
degree,  a  man  mi^ht  be  punished  with  death  for 
the  bumine  of  his  own  house  in  his  own  pos- 
session.     1  apprehended  such  was  not  the  in- 
tention of  the  legislature,  but  that  the  common 
law  may  be  called  in  aid  of  the  definition  of  the- 
offense,  particularly  when  taken  in  connection 
with  the  section  above  referred  to,  defining  ar- 
son in  the  third  degree.     If  this  qualification 
should  be  annexed  to  the  offense  of  arson  in 
the  first  degree,  it  must  be  equally  applicable- 
to  the  same  offense  in  the  second  degree;  and, 
testing  this  indictment  by  the  rules  laid  down 
in  the  books  which  have  been  cited,  it  will  be- 
found  defective."    In  P^ple  v.  BvgseU,  81  Cal. 
617,  this  court  would  seem  to  have  taken  the- 
same  view  of  the  provisions  of  the  Code.    In 
that   case   the   information   charged  and  de- 
scribed the  building  as  the  property  of  another 
than  the  defendant;  and  in  passing  upon  an 
objection  to  the  sufficiency  of  the  pleading  in 
another  particular,  it  is  suggested  that  the  in- 
formntion  is  drawn  in  accordance  with  the- 
statute,  and  is  good.      See  People  v.  Fuker,  51 
Cal.  820,  where  impliedly  the  same  construction, 
was  sustained. 

From  these  considerations,  we  are  of  opinion 
that  the  indictment  in  this  case  did  not  charge- 
defendant  with  arson,  and  that  the  judgment 
was  therefore  properly  arrested. 

Order  afflrmed. 


J. 


We  concur:    Harrisoiit  J.;   Oaroutte^ 
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TAMPA    WATERWORKS     COMPANY, 

Appt., 

George  W.  CLINE. 

87  Fla.  686.) 

*!•  The  proprietor  or  owner  of  land 
borderlnfr  on  a  snrfibce  stream  of 
^vater  flowloffin  a  well-deflned  cbaDnei  bas.  In 
the  absence  or  any  modiflcatioa  of  relative  rights 
by  coDtraot,  legislative  frrant,  or  prescription, 
the  tight  to  receive  the  water  of  the  stream  from 
the  proprietor  atx)ve  substantially  undlmlDlsbed 
Id  quantity  and  uooorrupted  in  quality;  and  this 
right  exists,  not  from  any  supposed  grant  or  pre- 
scription, but  ex  jure  naturoe  and  as  an  incident  to 
the  soil,  and  for  the  reason  that  surface  streams  of 

^Headnotes  by  Mabrt,  Cb.  J. 
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Not B.— As  to  rights  in  subterranean  waters,  see 
Southern  P.  B.  Co.  v.  Dufour  (Cal.)  19  L.  R.  A.92, 
and  noCs. 
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flowing  water  are  the  gift  of  Providence,  for  tbe- 
beneflt  of  all  lands  through  which  they  flow,  and 
as  such  their  usufruct  is  appurtenant  to  suclk 
lands. 

8.  The  right  to  the  benefit  and  advan* 
tag^e  of  the  water  Jn  enrlkee  streams, 
fiowinfl^  in  well-defined  channels  past 
one  owner's  land  is  subject  to  the  similar  rights 
of  all  the  proprietors  on  the  banks  of  the  rtream 
to  a  reasonable  use  and  enjoyment  of  a  natural 
bounty,  and  it  is  only  for  an  unauthorized  and 
unreasonable  use  that  one  proprietor  can  have  a. 
Just  cause  of  complaint  against  another. 

8.  The  benefit  and  advantai^  of  sor- 
faee  water  flowing  in  weU-deflned  channels  to- 
an  adjoining  land  proprietor  extend  certainly  ta 
the  supplying  natural  wants.  Including  the  use- 
of  the  water  for  domestic  purposes  of  home  and 
farm,  such  as  drinking,  washing,  cooking,  or  for 
stock,  and  a  reasonable  use  of  the  water  for  sucb 
purposes  may  be  made. 

4«  The  owner  of  land  throvfl^h  iHiich  snlK 
enrfkee  wateryWithont  aajrdietinet»defi> 
inite»  and  known  cihannel«  percolates 


vm. 


Tamfa  Waterworks  Co.  ▼.  Cune. 


87T 


or  lllten  tbrouffli  the  toll  to  tbat  of  an  adjolnlnn 
owner.  Is  not  prohibited  from  diinrinE  into  bis 
own  aotl  and  approprfatioff  water  found  thereto 
an  J  leiritmate  purpoeee  of  his  own,  though  by  so 
doiog  the  water  may  be  entirely  diverted  from 
the  land  to  which  it  would  otherwise  naturally 
bare  passed;  but  If  subterranean  water  has  as- 
aumed  the  proportions  of  a  stream  flowing  in  a 
well-defined  channel,  the  owner  of  the  land 
through  which  it  flows  will  not  be  authorised  to 
divert  It,  pollute  It,  or  Improperly  use  it,  any 
more  than  if  the  stream  ran  upon  the  surface  in 
a  well-defined  course. 

S.  Tbe  only  difference  in  the  applieation 
oftbe  law  to  snrfliree  and  sobsorfkoe 
streams  is  in  ascertaining  the  character  of  the 
stream.  If  It  does  not  appear  that  the  waters 
which  come  to  the  surface  are  supplied  by  a  defi- 
nite flowing  stream,  they  will  be  presumed  to  be 
formed  by  the  ordinary  percolations  of  water  In 
the  soil,  such  presumption  being  necessary  on  ac- 
count of  tbe  difficulty  in  determioing  whether 
the  water  flows  In  a  channel  beneath  the  aolL 


ja  or  waterconrae  eonslste  of 
bedt  ^fm%Ti  and  watert  and  to  maintain  tbe 
nffht  to  a  watercourse  it  must  be  made  to  ap- 
pear that  the  water  usually  flows  in  a  certain 
direction,  and  by  regular  channel  with  banks  or 
sides  and  having  a  substantial  existence,  but  it 
need  not  be  shown  that  the  water  flows  continu- 
ally, as  it  may  be  dry  at  times. 

7*  Tbe  Ikct  that  a  eorporatioa  was 
chartered  for  tbe  porpoee  of  snpply- 
inf^  i^  certain  city  and  its  inhabitants  with 
water,  and  is  under  a  contract  with  the  city  to 
supply  it  and  the  people  therein  with  water,  does 
not  give  the  corporation  any  additional  rights  to 
use  or  appropriate  the  water  In  a  well-defined 
stream  flowing  over  or  through  lands  of  differ- 
ent landowners. 

8.  Applying^  the  prineipleo  of  law  stated 
in  the  foregoing  headnotes  to  the  facts  of  the 
present  case,  the  decree  of  the  chancellor  dis- 
mlKlng  the  bill  of  complaint  is  affirmed. 

(May  19, 1808.) 

APPEAL  by  plaintiff  from'a  Judgment  of  tbe 
Circuit  Cfourt  for  Hillsborougb  County  re- 
fosing  to  enloin  defendaat  from  alleged  ioter- 
ferenoe  with  plaintifl'a  water  supply.  Af- 
firtnedm 

Btatemeut  by  Mabrjr*  Ch.  J.: 

Tbe  original  bill  filed  in  this  case  was  by  tbe 
Tampa  Waterworks  CompADY  a^iuat  George 
W.  Cline,  8r.,  and  Gteorge  W;  Ciine,  Jr.,  and 
aubaequently  an  ameodea  bill  was  filed  against 
Oeoxge  W.  Cline,  Br.,  tbe  Junior  having  died 
io  the  meantime. 

From  the  amended  bill  it  appears  tbat  tbe 
waterworks  company  is  a  Florida  corpora tioo 
organized  for  the  purpose  of  furnishing  the 
city  of  Tampa  with  water  for  fire,  sanitary, 
and  domestic  purposes,  and  was  under  a  con- 
tract with  the  city  to  furnish  it  for  tbe  term  of 
thirty  years,  with  abundant  supply  of  good 
water  for  the  purposes  meniiooed  and  for  all 
purposes.  That  in  order  to  carry  out  said  con- 
tract the  corporation  had  acquired  tbe  title  in 
fee  to  lots  6  and  7  in  block  28,  in  tbe  first  ad- 
dition to  Highland  Park,  in  tbe  south  half  of 
lot  1,  sec.  18,  T.  29  8.,  R.  18  £.,  according  to 
the  plan  and  map  made  b^  firowD  and  Swmg- 
ley,  and  made  an  exhibit  to  the  bill.    Tbat 
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said  lots  were  originally  a  part  of  a  much  lar- 
ger.tract  of  land  owned  by  one  James  T.  Mag- 
bee,  deceased,  and  that  his  heirs  and  distribu- 
tees had  laid  off  said  tract  into  lots  and  blocks^ 
with  streets  and  alleys,  all  within  the  corpor- 
ate limits  of  tbe  city  of  Tampa.  Tbat  said  lot 
6  has  issuing  from  underneath  tbe  ground 
thereon  a  natural  spring  of  water,  which  ia 
supplied  by  a  well-marked  and  defined  sub- 
terranean stream  coming  from  tbe  east,  and 
flowing  underneath  tbe  ground  12  or  15  feet 
below  the  surface  on  land  of  defendant  and 
complainant  until  it  issues  out  of  and  forms  ibo 
spring  upon  said  lot  6,  where  it  again  disap- 
piears  beneath  the  surface,  but  comes  out 
again  a  few  feet  from  the  western  boundary  of 
complainant's  land  and  flows  thence  in  a  stream 
in  a  westerly  course  to  the  Hillsborough 
riyer,  some  200  feet  away.  That  complainant 
and  those  under  whom  it  claims  have  held  tbe 
land  out  of  which  said  spring  rises  for  a  period 
of  more  than  seyenteen  years,  during  which 
time  it  has  been  highly  prized  by  tbe  owcera 
for  tbe  purity  of  its  water,  which  has  been 
considered  good  and  useful  for  sanitary  and 
domestic  purposes,  and  if  maintaiued  in  ita 
present  state  of  purity  will  continue  to  be  use- 
ful, and  particularly  so  to  complainant  under 
its  obligation  to  the  said  city  to  supply  it  with 
water.  Tbat  defendant  George  W.  Cline,  Sr.,. 
with  tbe  intention  to  harass  and  injure  com- 
plainant, bad  recently,  and  since  complainant 
purchased  its  land,  acquired  titJe  Io  lots  1,  8» 
9.  and  10,  in  block  23,  immediately  aboye  com- 
plainant's land,  and  was  proceeding  to  exca- 
yate,  and  had  ezcayated,  a  large  and  deep  hole 
on  bis  lot  8,  near  tbe  eastern  boundary  of  com- 
plainant's lot  7,  said  bole  being  something  liko 
18  or  20  feet  in  circumference,  and  some  12  or 
14  feet  deep,  and  which  penetrates  to  the  water 
of  said  subterranean  stream.  It  is  charged 
that  in  making  said  ezcayation  defendant  acted 
wantonly  and  maliciously,  and  for  the  purpose 
of  injuring  complainant  by  polluting  tbe  water 
flowing  into  said  spring,  and  by  diminishing 
the  flow  thereof,  which  object  will  be  accom- 
plished if  said  excayation  is  continued  or  per- 
mitted to  remain.  Upon  information  and  be- 
lief it  is  charged  tbat  defendant  intended,  if 
not  restrained  from  doing  so,  to  put  up  a  bath- 
ing pool  or  pools  in  said  stream  where  said  ez- 
cayation is  made,  and  to  use  the  water  in  such 
way  aa  to  pollute  and  diminish  the  same,  with 
the  yiew  to  damage  complainant,  or  compel  it 
to  purchase  the  land  at  an  exorbitant  price. 
Tbat  to  carry  out  tbe  contract  with  the  ciiv  of 
Tampa,  comprising  some  8.000  or  10,000  ta- 
habitants,  and  growing,  it  was  necessary  tbat 
complainant  be  able  at  all  times  to  obtain  a 
large  supply  of  pure,  fresh  water,  which  it 
could  not  do,  without  great  expense  aod 
trouble,  from  any  other  source,  and  tbat  said 
spring  would  furnish  the  necessary  water  if 
kept  in  its  present  state  of  purity  and  floT. 
Tbat  complainant  bad  expended  large  sums  tf 
money,  and  spent  much  time  in  drilling  a  well 
in  said  city,  but  had  failed  to  secure  such  a 
flow,  or  sufficient  flow,  of  water  for  tbe  pir- 
poses  mentioned,  and  it  had  been  compelled  .o 
seek  some  other  source  of  supply,  and  tbat  It 
no  other  place,  except  at  said  spring,  coud 
such  supply  of  pure,  fresh  water  be  fouid 
without  going  to  some  fresh-water  lake,  soae 
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<6  mileB  distant  from  the  city.  That  if  defend- 
■ant  was  permitted  to  go  on  with  said  excava- 
tioD«  the  waters  of  the  spring  now  pure  and 
useful  for  complainant's  purposes  In  supplying 
the  city  with  water,  would  become  polluted 
■and  totally  worthless  to  it,  so  that  the  same 
could  not  be  used  by  ft,  nor  the  people  of 
Tampa,  for  the  purposes  for  which  complain- 
ant purchased  said  land.  That  said  water  runs 
underneath  and  between  a  rock  formation, 
the  top  of  which  rock  is  some  6  feet  below  the 
surface,  and  extends  down  until  said  subter- 
ranean stream  is  reached,  and  without  said  ex- 
•cayation  being  made  it  is  not  liable  to  be  injured 
or  polluted  until  it  comes  out  upon  complain- 
ant's land, but  which  can  and  will  be  thoroughly 
protected  by  complainant  when  its  waterworks 
«re  put  up  and  established. 

The  injunction  asked  for  was  that  defendant 
be  stopped  from  proceeding  with  the  excava- 
tion, and  that  he  be  compelled  to  fill  up  what 
had  been  excavated,  in  a  way  not  to  injure  the 
•stream.  A  temporary  injunction  as  prayed  for 
was  granted  upon  the  filing  of  the  original  bill. 

Defendant  answered  after  the  amended  bill 
was  filed.  The  answer  alleges  that  the  south 
half  of  lot  1,  sec.  18.  T.  29  3„  R.  18  E.,  be- 
longed for  many  years  to  James  T.  Magbee, 
who  conveyed  in  1885  to  wife  of  defendant  7 
4icres  in  the  southeast  corner  of  the  lot.  That 
Magbee  died  seised  of  the  remainder  of  the 
lot,  which  had  recently  been  laid  off  into  lots, 
blocks,  and  streets.  'That  W.  A.  Jeter  and  G. 
A.  Board  man  purchased  by  mesne  convey- 
ances from  a  distributee  of  the  Magbee  estate 
lots  6  and  7  of  block  23,  and  afterwards  sold 
them  to  complainant.  Afterwards,  in  July, 
1869,  defendant  purchased  from  distributees  of 
«iid  estate  lots  1,  8,  9.  and  10  in  block  28,  and 
that  he  made  the  purchase  in  good  faith  for  the 
purpose  of  improving  and  beautifying  said  lots, 
«nd  developing  their  water  supply.  That  soon 
after  acquiring  said  lots  defendant  began  to  ex- 
cavate out  a  smk  on  lot  8,  at  a  point' about  20 
feet  from  the  alley,  and  a  few  feet  east  of  com- 
plainant's lot  7,  and  after  removing  a  large 
amount  of  said  marl  and  decayed  vegetable 
matter,  came  upon  a  large  spring  of  pure  cold 
'water  of  great  use  and  value  to  defendant  and 
the  estate  he  had  purchased.  That  defendant 
■also  thereby  developed  a  large  bed  of  marl  of 
^reat  value  as  a  fertilizer  and  for  paving  road- 
ways and  sidewalks,  and  which  defendant 
hoped  would  yield  him  great  emolument  in 
helping  to  defray  the  expense  of  cleaning  out 
and  t)eautifying'8aid  spring.  That  the  land  on 
the  west  of  the  excavation  which  he  was  mak- 
ing to  improve  the  spring  falls  rapidly  to  the 
street  over  two  lots  of  complainant,  while  that 
lying  east,  north,  and  south  of  the  excavation 
is  level,  so  that  when  the  sand  and  marl  are 
lemoved  and  the  excavation  is  enlarged  in  a 
iray  to  open  up  the  sink  to  iU  natural  edge, 
•o  rain  falling  around  the  excavation  can  run 
11  to  it.  That  the  level  of  the  water  in  defend- 
tnt's  spring  is  18  feet  below  the  surface  of  the 
4urrounding  country,  and  about  4  feet  above 
tie  water  level  in  the  ground,  so  that  the  sur- 
lace  water  cannot  come  into  the  spring  until 
tie  surrounding  country  becomes  fully  saturat- 
ed with  water,  which  can  only  occur  in  case 
4f  unusual  flood,  and  then  the  water  would 
4ome  by  percolation  through  the  sand  and  marl 
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into  said  spring,  but  to  no  greater  extent  than 
if  said  excavation  had  not  been  made.  That 
the  sand  of  the  countrv  was  coarse,  the  top 
soil  spongy,  and  the  underground  drainage  so 
Complete  that  no  water  is  ever  seen  on  the  sur- 
face. 

The  answer  denies  that  the  spring  mentioned 
in  the  bill  comes  out  of  the  ground  on  com- 
plainant's land,  and  that  defendant  has  pollut- 
ed, or  intends  to  pollute,  the  water  in  the 
stream  mentioned.  It  is  denied  that  defendant 
intends  to  divert  said  sprine  from  its  natural 
channel,  or  that  the  rays  of  the  sun,  and  the 
surface  drainage  by  reason  of  the  excavation, 
will  pollute  said  spring.  It  is  also  denied  that 
defendant  purchased  said  lots  with  intent  to 
harass  and  injure  complainant,  or  that  the  ex- 
cavation was  made  maliciously  for  the  purpose 
of  compelling  complainant  to  purchase  the  lots 
mentioned;  and  the  allegations  as  to  the  intent 
of  defendant  to  put  bathing  houses  in  the  we- 
ter  in  the  excavation,  and  thereby  pollute  the 
same,  are  denied. 

It  is  alleged  that  the  excavation  was  made  by 
defendant  in  good  faith  for  the  purpose  of  en- 
hancing the  value  of  his  own  lots,  and  with  the 
intention  of  lawfully  using  the  water;  also  that 
complainant's  spring  is  not  supplied  by  a  sub- 
terranean stream  with  a  well-defined  channel, 
but  was  supplied  by  water  coming  from  un- 
known and  undefined  sources;  and  that  the 
water  from  defendant's  spring  or  excavation 
comes  up  from  a  great  depth  under  the  ground, 
and  from  unknown  percolations. 

After  answer  filed  a  motion  was  made  to  dis- 
solve the  injunction,  and  upon  this  preliminary 
hearing  there  was  a  modification  of  the  injuno- 
tion  granted,  to  the  extent  of  allowing  the  de- 
fendant to  dig  to  the  stream  and  take  there- 
from a  reasonable  quantity  of  water  as  might 
be  necessary  for  his  use,  but  not  to  take  or  di- 
vert the  water  wantonly,  or  to  transport  it  to 
another  place.  The  modification  also  permit- 
ted defendant  to  quarry  any  stone  that  he 
might  desire,  provided  that  he  did  not  pollute 
or  injure  the  water  flowing  into  complainant's 
spring. 

Testimony  was  subsequently  taken,  and 
upon  final  hearing  the  bill  was  dismissed  and 
complainant  appealed. 

Other  facts  appear  in  the  opinion. 

Me$in,    Sparkmaa  A   Sparkauui*  for 

appellant: 

in  order  that  running  water  may  become  a 
stream,  it  is  not  necessary  that  it  should, 
through  its  entire  course,  be  confined  to  one 
channel. 

Macamberv.  Qodfrty,  108  Mass.  219,  11  Am. 
Rep.  840;  Hebron  Qravel  Road  Co.  t.  ffartey, 
90  Ind.  192,  46  Am.  Rep.  199;  Case  v.  Bof- 
man,  84  Wis.  488,  20  L.  R.  A.  40,  March  21, 
1898. 

There  Is  no  difference  as  respects  the  rights 
of  owners  of  land  through  which  they  run  be- 
tween subterranean  and  surface  streams. 

Gould,  Waters,  §281. 

The  lower  riparian  owner  is  entitled  to  have 
the  water  fiow  on  to  his  land  from  that  of  the 
upper  proprietor  at  its  natural  place  without 
material  diminution  or  alteration. 

Angell,  Wateroourses,  98,  93a,  96 ;  Qould» 
Waters,  ^  204. 
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Where  a  spring  it  tapplied  by  a  bidden 
stream  passing  thxough  the  earth,  the  owner  of 
the  land  above  where  the  water  of  the  spring 
issued  from  the  earth  has  no  right  to  divert 
moch  water  by  an  excavation  or  artiflcfal  works 
upon  bis  own  land  to  the  injury  of  the  owner 
lielow. 

Smith  T.  Adam$,  6  Paige.  485;  Wheatlejf  v. 
Banffh,  86  Fa.  588,  64  Am.  Dec.  781;  Adonr. 
BlundOl,  18  Mees.  A  W.  884;  HaU  v.  MeLea, 
«8  Cal.  578;  CoU  BUter  Min.  Co.  v.  Virginia 
dt  (?.  H.  Water  Co,  1  Sawy.  470;  8  Kent,  Com. 
489;  Angell,  Watercourses,  §§  ll8a.  im.  118e; 
BurrovghM  v.  Saterlee,  67  Iowa,  896,  56  Am. 
Rep.  850;  Strait  y.  Brown,  16  Nev.  817, 40  Am. 
Rep.  497;  WhetHone  ▼.  Bovmr,^  P«  65;  Hal- 
•demon  t.  Brvekhart,  45  Pa.  514,  84  Am.  Dec. 
511;  Gdiint  v.  Chartiers  VaUey  Ga$  Co,  181 
Pa.  148,  6  L.  R.  A.  280;  Eaiuon  v.  MeCue,  42 
Cal.  808,  10  Am.  Rep.  299;  Hinkle  y.  Averff, 
88  Iowa,  47;  Emporia  v.  Soden,  25  Kan.  588, 
^7  Am.  Rep.  265. 

The  distinction  between  rights  In  surface  and 
Id  subterranean  waters  is  not  founded  on  the 
fact  of  their  location  above  or  below  ground, 
but  on  the  fact  of  knowledge,  actual  or  rea- 
sonably acquirable,  of  their  existence,  location, 
and  course. 

CoUine  ▼.  Chartier$  VaUey  Oa$  Co.  $upra, 

Halicious  acts  are  often  punished  on  the 
•criminal  side  of  the  court;  why  should  they 
not  then  be  restrained  on  the  equitable  side? 

Greeleaf  v.  Franeie,  18  Pick.  117;  WheatUy 
T.  Baugh,  eupra;  Haldeman  v.  Brtiekhart,  45 
Pa.  621.  84  Am.  Dec.  511;  Roath  v.  DieeoU,  20 
•Conn.  588,  52  Am.  Dec.  852;  Bauett  v.  Sali9' 
^ry  Mfg,  Co.  48  N.  H.  569,  82  Am.  Dec.  179; 
Aeton  ▼.  BlundeU,  12  Mees.  &i  W.  886;  CoUiM 
T.  Chartter$  VaUeg  Oa$  Go,  $upra, 

A  court  of  chancery  will  restrain  a  threat- 
ened pollution  of  subterranean  waters,  whether 
thc^  run  in  well-defined  streams,  in  known  or 
unknown  channels,  or  were  mere  percolations. 

Gould,  Waters,  ^§  219,  288,  544;  Pensaeola 
Oa*  Go.  V.  Pd^eg,  25  Fla.  881 ;  Angell,  Water- 
courses, §  114  J,  186,  note:  Ulbrieht  v.  Evfaula 
Water  Co.  86  Ala.  587,  4  L.  R  A.  572. 

Mr.  W.  A.  Carter*  for  appellee: 

To  bring  a  subterranean  stream  under  that 
class  of  waters  in  which  one  may  acquire  any 
rights,  the  channel  must  be  known  and  no- 
torious,  and  not  one  that  is  definable  by  ex- 
perts. 

BiekiMon  t.  Orand  Junction  Canal  Co.  9 
Eng.  L.  A  £q.  521;  Frazier  v.  Brown,  12  Ohio 
«t.  802. 

It  is  one  of  the  first  principles  of  the  owner- 
ship of  real  property  that  the  proprietor  owns 
it  from  the  middle  of  the  earth  to  the  heavens, 
and  owning  it  thus,  he  may  use  it  as  he  pleases. 
The  soil  and  everything  in  the  soil  is  his,  and 
percolating  waters  therein  may  be  used  as  he 
sees  fit.  If  anyone  using  the  water  is  thereby 
injured,  he. cannot  com plnin. 

OreenUqfY.  Franei;  18  Pick.  117. 

This  case  Is  not  to  be  governed  by  the  law 
^htoh  applies  to  rivers  and  fiowing  streams, 
but  It  rather  falls  within  the  province  which 
gives  the  owner  of  the  soil  all  Uiat  lies  beneath 
the  surface. 

Aetan  t.  BlundeU.  18  Mees.  A  W.  885; 
Weeks,  Damnum  Absque  Injuria,  p.  161; 
Boath  V.  DrioeoU,  80  Conn.  588,  58  Am.  Dec. 
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853;  Saddler  v.  Lee,  66  Ga.  45,  49  Am.  Rep. 
62;  WheatUg  ▼.  Baugh,  25  Pa.  528,  64  Am. 
Dec.  721;  Umohn  v.  Richland  Turn,  Bd,  oj 
Bealth,  46  Mich.  542;  Ballard  v.  Tomlinaon, 
L.  R.  26  Ch.  Div.  194;  New  Albany  A  S  R, 
Co,  V.  Peteroon,  14  Ind.  112,  77  Am.  Dec.  60. 

Draining  the  well  or  subterranean  spring  of 
another,  caused  by  the  excavation  made  by  the 
person  upon  his  own  land,  is  damnum  4i&§qu4 
ir\juria,  for  which  no  action  lies. 

Brown  y.  lUivs,  87  Conn.  84,  71  Am.  Dec. 
49:  8  Washb.  Real  Prop.  pp.  871-374;  Lyb^e 
Appeal,  106  Pa.  626.  51  Am.  Rep.  542;  Belhi 
V.  Toumane,  50  Barb.  816. 

Destruction  of  springs,  caused  by  digging 
upon  defendant's  own  land,  has  been  decided 
to  be  damnum  ahegue  injuria. 

Frazier  v.  Brown,  12  Ohio  St.  294;  Delhi  t. 
Toumane,  and  Wheatieg  v.  Baugh,  eupra. 

A  stream  of  water  flowing  through  one's 
land  is  the  natural  channel  for  carting  off  his 
surface  water,  and  the  person  below  cannot 
complain,  as  long  as  he  does  not  overcharge  the 
capacity  of  the  stream. 

MeCormiek  v.  Horan,  81  N.  Y.  86, 87  Am. 
Rep.  479;  Kaufman  v.  Orieeemer,  26  Pa. 
407,  67  Am.  Dec.  437;  Gannon  v.  Hargadon, 
10  Allen,  106,  87  Am.  Dec.  625;  6  Lawsoo, 
Property  Rights,  2951.  8952;  Pensacola  Gas 
Co.  V.  POfley,  25  Fla.  881. 

Where  subterranean  water  flows  in  a  distinct 
channel,  an  adjoining  owner  of  land  has  no 
greater  riffht  to  divert  it  than  if  it  were  on  the 
surface  of  the  earth.  The  only  qualification 
of  the  riparian  owner's  right  to  use  the  water 
is  that  his  use  must  be  reasonable. 

Burroughs  v.  Saterlee,  68  Iowa,  896, 56  Am. 
Rep.  850;  Smith  v.  Rochester,  92  N.  Y.  468, 44 
Am.  Rep.  895;  8  Washb.  Real  Prop JP.  866; 
Aequaekanonk  Water  Co.  ▼.  Wateon,  29  N.  J. 
Eq.  866:  Anderson  v.  Cincinnati  Southern  R, 
Co.  86  Ey.  44:  2  Kent,  Com.  489;  Wadsworth 
T.  TiOotson,  15  Conn.  866,  89  Am.  Dec.  891; 
Etans  V.  Merriweather,  4  111.  492, 88  Am.  Dec. 
106;  Arnold  v.  Foot,  12  Wend.  880;  Davis  v. 
Fuller,  12  Yt.  178,  86  Am.  Dec.  884;  PhUadeU 
phia  ▼.  Spring  Garden  Comn.  7  Pa.  848;  Du- 
mont  Y.  kclUig,  29  Mich.  420,  18  Am.  Rep. 
102:  Eoxsie  v.  Hoxsie,  88  Mich.  78. 

Where  one  does  an  act  which  is  legal  In  It- 
self, and  violates  no  right  of  another  person, 
the  fact  that  the  act  is  done  from  malice  or 
other  bad  motive  toward  another  does  not  give 
the  latter  a  right  of  action  against  the  former. 

Chipley  V.  Atkinson,  28  Fla.  213;  Phelps  v. 
Notclen,  72  N.  Y.  89,  28  Am.  Rep.  93;  ChaU 
field  V.  Wilson.  28  Vt.  49;  Wheatley  ▼.  Baugh, 
25  Pa.  628, 64  Am.  Dec.  721 ;  Frasier  ▼.  Brown, 
12  Ohio  St.  802;  Angell,  Watercourses,  §  114. 
p.  188;  Washb.  Easements.  8d  ed.  p.  475; 
Brown  v.  lUius,  27  Conn.  84, 71  Am.  Dec.  55. 

Mabrj,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  questions  arising  on  the  present  record 
involve  rights  of  arljoiniog  landowners  to 
water  passing  through  the  land  not  heretofore 
discussed  by  this  court.  The  general  subject 
of  rights  to  water  passing  over  or  through 
lands  requires  some  classTflcation  in  dealing 
with  the  different  phases  of  rights  that  may 
arise.  A  very  well-considered  case  decided  ia 
Ohio,  and  hereafter  referred  to,  dassiflei  Iha 
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subject  as  follows:  1.  In  respect  to  surface 
streams  which  flow  in  a  permanent,  distinct, 
and  well-defined  channel  from  the  lands  of 
one  owner  to  those  of  another.  2.  In  respect 
to  surf  ace  water — however  originating — which, 
without  any  distinct  or  well  defined  channel, 
by  attraction,  gravitation,  or  otherwise,  is  shed 
and  passes  from  the  lands  of  one  proprietor 
to  those  of  another.  8.  Subterranean  streams 
which  flow  in  a  permanent,  distinct,  and  well- 
defined  channel  iroro  the  lands  of  one  to  those 
of  another  proprietor.  4.  Subsurface  waters 
which,  without  any  permanent,  distinct,  or 
definite  channel,  percolate  in  veins  or  filter 
from  the  lands  of  one  owner  to  the  lands  of 
another. 

The  rights  asserted  by  appellant  in  the  bill 
filed  appertain  to  the  ^ater  of  a  natural  spring 
alleged  to  be  supplied  by  a  well- mark  eel  and 
defined  subterranean  stream  flowing  some  12 
or  15  feet  below  the  surface  across  the  lands 
of  appellant  and  appellee,  and  the  case  does 
not  call  for  a  discussion  of,  and  what  is  said 
has  no  application  to,  mere  surface  water 
without  any  distinct  and  well  defined  channel, 
and  which  is  shed  and  passes  from  the  land  of 
one  owner  to  that  of  another.  In  the  Ohio 
case  mentioned  (Fraeier  v.  Brawn,  12  Ohio 
St.  294),  in  speaking  of  flowing  surface  water 
in  well  deflned  channels,  it  is  said  *'that  not- 
withstanding the  maxim  which  aflSrms  the  ab- 
solute and  unlimited  dominion  of  the  proprietor 
of  the  soil,  upward  and  downward,  the  propri- 
etor below  has,  in  the  absence  of  any  modifica- 
tion of  relative  rights  by  contract  or  prescrip- 
tion, no  right  to  throw  the  water  back  on  him 
above,  and  has  the  right  to  receive  it  from  the 
proprietor  above  substantially  undiminisheo 
in  quantity  and  uncorrupted  in  quality;  and 
this  right  arises,  not  from  any  supposed  grant 
or  from  prescription,  but«c  jure  natura,  and 
for  the  reason  that  surface  streams  of  fiowincr 
water  are  the  gift  of  Providence,  for  the  bene- 
fit of.  all  lands  through  which  they  fiow, 
and  as  such  their  usufruct  is  appurte- 
nant to  the  lands  through  which  they  flow." 
This  statement  contains  the  doctrine  of  the 
English  common  law  as  clearly  announced  in 
adjudications  in  that  country.  In  the  English 
case  of  Embrey  v.  Oiten,  15  Jur.  633,  it  is 
stated  that  "the  right  to  have  the  stream  to 
flow  in  its  natural  state  without  diminution  or 
alteration  is  an  incident  to  the  property  in  the 
land  through  which  it  passes,  but  flowing 
water  is  pvblin  juris,  not  in  the  sense  that  it  is 
a  bonum  vacans  to  which  the  first  occupant 
may  acquire  an  exclusive  right,  but  that  it  is 
public  and  common  in  this  sense  only,  that  all 
may  reasonably  use  it  who  have  a  nght  of  ac- 
cess to  it,  thHt  none  can  have  any  property  in 
the  water  itself,  except  in  the  particular  portion 
which  he  mav  choose  to  abstract  from  the 
stream  and  take  into  his  pofisession,  and  that 
during  the  time  of  his  possession  only.  . 
.  .  But  each  proprietor  of  the  adjacent 
land  has  the  right  to  the  usufruct  of  the  stream 
which  flows  through  it"  Sustaining  this  view 
are  the  following  authorities:  Wright  v.  How- 
ard, 1  Sim.  &  Stu.  190;  Jdason  v.  Hill,  6  Barn. 
&  Ad.  1;  Woody.  Wand,  8  Excb.  748;  Dick- 
imon  ▼.  Grand  Junction  Canal  Go.  9  Eng.  L. 
&  Eq.  613;  Chasemore  v.  Richards,!  H.  L. 
Cas.  349;  Tyler  v.  Wilkinson,  4  Mason,  397;  8 
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Kent,  Com.  489;  Gould.  Waters,  §  204.  The 
Americsn  adjudications  to  the  same  effect  aro 
numerous.  The  right  to  the  l)enefit  and  ad- 
vantage of  the  water  flowing  past  one  owner's 
land  is  subject  to  the  similar  rights  of  all  the 
proprietors  on  the  banks  of  the  stream  to  the 
reasonable  enjoyment  of  a  natural  bounty,  and 
it  is  therefore  only  for  an  unauthorized  and 
unreasonable  use  of  a  common  beneflt  that 
snyone  has  just  cause  to  complain.  Judge 
Story  says,  in  T^ler  v.  Wilkinson,  supra:  *'Thc 
natural  stream,  existinsr  by  the  bounty  of  Prov- 
idence for  the  benefit  of  the  land  through  which 
it  flows,  is  an  incident  annexed,  by  operation 
of  law,  to  the  land  itself.  When  I  speak  of 
this  common  right,  I  do  not  mean  to  be  under- 
stood as  holding  the  doctrine  that  there  can  be 
no  diminution  whatever,  and  no  obstruction 
or  impediment  whatever,  by  a  riparian  pro- 
prietor, in  the  use  of  the  water  as  it  flows,  for 
that  would  be  to  deny  any  valuable  use  of  it. 
There  may  be,  and  there  must  be,  allowed  of 
that  which  is  common  to  all  a  reasonable  use. 
The  true  test  of  the  principle  and  extent  of  the 
use  is,  whether  it  is  to  the  injury  of  the  other 
proprietors  or  not.  There  may  be  a  diminu- 
tion in  quantity,  or  a  retardation  or  accelera- 
tion of  the  natural  current  indispensable  for  the 
general  and  valuable  use  of  the  water,  per- 
fectly consistent  with  the  existence  of  the  com- 
mon right.  The  diminution,  retardation,  or 
acceleration,  not  positively  and  sensibly  inju- 
rious by  diminishing  the  value  of  the  common 
right,  is  an  implied  element  in  the  right  of 
using  the  stream  at  all.  The  law  here,  as  in 
many  other  causes,  acts  with  a  reasonable  ref- 
erence to  public  convenience  and  general  go^vi^ 
and  it  Is  not  betrayed  into  a  narrow  strictness, 
subversive  of  common  sense,  nor  into  an  ex- 
travagant looseness,  which  would  destroy  pri- 
vate rights.  The  maxim  is  applied,  Sie  utere 
tuo,  vt  alienum  von  hsdas,** 

As  to  the  riparian  rights  to  the  ordinary  use 
of  water  flowing  past  land,  it  extends  to  the 
supplying  of  natural  wants,  including  the  use 
of  the  water -for  domestic  purposes  of  home  or 
farm,  such  as  drinking,  washing,  cooking,  or 
for  stock  of  the  proprietor,  and  many  authori- 
ties state  that  if  necessary  for  the  purposea 
mentioned,  all  the  water  of  the  stream  may  be 
consumed.  Evans  v.  Merriiteaiher,  4  111.  492, 
38  Am.  Dec.  106;  Wadsworth  r.  TiU'ftson,  15 
Conn.  366,  89  Am.  Dec.  891;  Anderson  v.  Gin^ 
einnati  Southern  R,  Go,  86  Ky.  44;  Acmtacka- 
nonk  Water  Go.  v.  WatJtnn,  29  N.  J.  Eq.  366; 
Dumont  v.  Keitlogg,  29  Mich.  420,  18  Am.  Repi 
102;  Gould,  Waters,  §  205. 

There  are  other  uses  than  those  mentioned 
to  which,  according  to  many  authorities^ 
flowing  water  in  well-defined  and  distinct 
channels  may  be  applied,  but  the  disposition 
of  the  present  case  does  not  require  a  further 
statement  as  to  the  rights  of  adjoining  pro- 
prietors to  running  surface  water  in  well-de- 
fined channels  over  their  lands. 

In  reference  to  rights  in  subsurface  water, 
there  is  apparent  a  contrariety  of  judicial 
opinion,  as  might  be  expected  from  the  inher- 
ent ditflculty  of  ascertaining  definitely  the 
character  and  extent  of  the  right  asserted. 

In  the  case  of  Acton  v.  Blundell,  12  Mees. 
&  W.  824,  the  plaintiff  was  the  owner  of  fac- 
tory mills  supplied  by  water  from  wells  sunk 
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^nto  the  ground,  aod  it  was  alleged  that  plaiot- 
ifF  nsed  the  water  of  certain  underground 
springs,  streams,  and  watercourses  which  had 
run,  flowed,  and  percolated  into  the  wells,  and 
the  bieacti  was  that  the  defendant  had  sunk 
•divers  pits,  shafts,  Loles,  and  tunnels  near  the 
premises  of  plainiiff.  by  mesns  whereof  the 
ivater  to  the  wells  had  been  diverted  and  they 
had  become  dry.  It  was  held  that  the  owner 
of  land  through  which  water  flows  in  a  sub- 
terranean course  has  no  right  or  interest  in  it 
which  will  enable  him  to  maintain  an  action 
against  a  land  owner,  who,  in  carrying  on 
mining  operations  on  his  own  land  in  the  usual 
manner,  drains  away  the  water  from  the  land 
of  the  first-mentioned  owner  and  lays  his  well 
dry.  In  the  opinion  it  was  said,  upon  a  con- 
sideration of  the  grounds  and  origin  of  the 
law  controlling  running  surface  streams  and 
the  consequences  that  would  result  if  the  same 
law  was  made  applicable  to  streams  beneath 
the  surface,  that  there  was  a  marked  difference 
between  the  two  cases,  and  they  were  not 
l^vemed  by  the  same  rule  of  law.  The  opin- 
ion points  out  the  difference  between  surface 
streams  where  each  man  can  know  what  he 
receives  from  the  lands  above,  and  what  be 
transmits  below,  and  of  bidden  and  unknown 
supplies  of  water  of  which  he  has  no  knowl- 
edge and  cannot  be  informed  except  by  actual 
test  in  digging.  The  consequences  thai  would 
TesuU  from  the  doctrine  that  one  land  owner 
cannot  appropriate  in  any  proper  way  the  un- 
known sources  of  spring  water  on  his  land,  are 
also  pointed  out. 

As  we  construe  this  case  from  its  facts  it 
had  DO  reference  to  a  subterranean  stream  with 
a  marked  and  well-defined  channel,  "but  was 
dealing  with  subsurface  percolating  water. 

The  case  of  Dickinson  v.  Grand  Junction 
Canal  Co.,  already  cited,  goes  a  long  ways  in 
opposition  to  the  ruling  in  Acton  v.  Blundell, 
It  holds  that  the  diversion  of  water  from  a 
well-defined  surface  watercourse, though  never 
forming  a  part  of  the  stream,  but  was  prevented 
from  doing  so  in  its  natural  course  by  means 
of  an  excavation,  was  actionable,  and  that  this 
was  the  case  whether  the  water  was  part  of 
an  underground  watercourse  or  percolated 
through  the  earth.  The  ruling  in  Dickinson 
V.  Grand  Junction  Canal  Co.  in  the  particular 
mentioned  has.  however,  been  repudiated  in 
the  case  of  Cha^more  v.  Richards,  7  H.  L.  Caa. 
349.  It  was  there  held  thai  the  principles 
which  regulate  the  rights  of  owners  of  land  in 
respect  to  water  flowing  in  known  and  defined 
channels,  whether  upon  or  below  the  surface 
of  the  ground,  do  not  apply  to  underground 
water  which  merely  percolates  through  the 
strata  in  unknown  channels.  The  case  of 
WheatUy  v.  Baugh,  26  Pa.  528,  64  Am.  Dec. 
721,  has  generally  been  regarded  as  containing 
a  thorough  consideration  of  the  subject.  The 
owner  of  atanyard  had  a  spring  of  water  upon 
land  where  the  tannery  was  established  and 
the  water  used  in  the  business.  A  copper  mine 
was  discovered  on  the  adjacent  farm  and  a 
shaft  sunk  some  550  feet  from  the  tanyard, 
by  reason  of  which  the  water  flowing  to  the 
spring  was  diverted.  There  was  no  showing, 
as  appears  from  the  case,  that  the  spring  was 
supplied  with  water  other  than  that  percolat- 
ing from  the  land  of  the  one  party  to  the 
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other.  It  was  held  that  the  owner  of  the  tan- 
yard  could  not  recover  for  the  diversion  of  the 
water  from  the  spring.  It  was,  however,  held 
in  this  case  that  where  a  subterranean  flow  of 
water  has  become  so  well  defined  as  to  consti- 
tute a  regular  and  constant  stream,  the  owner 
of  the  land  above,  through  which  it  fiows,  may 
not  divert  or  destroy  it,  to  the  injury  of  the 
person  below,  on  whose  land  it  issues  in  the 
form  of  a  spring.  It  is  said  in  the  opinion 
that  "in  limestone  regions  streams  of  great 
volume  and  power  pursue  their  subterranean 
courses  for  great  distances,  and  they  emerge 
from  their  caverns,  furnishing  power  for  ma- 
chinery of  every  description,  or  supplying 
towns  and  settlements  with  water,  for  all  the 
purposes  of  life.  To  say  that  these  streams 
might  be  obstructed  or  diverted,  merely  be- 
cause they  run  through  subterranean  channels, 
is  to  forget  the  rights  and  duties  of  men  in  re- 
lation to  flowing  water.  But  to  entitle  a  stream 
to  the  consideration  of  the  law,  it  is  certainly 
necessary  that  it  be  a  uatereourse^  in  the  proper 
sense  of  the  term.  .  .  .  When  the  flltrations  are 
gathered  into  sufficient  volume  to  have  an  ap- 
preciable value,  and  fiow  into  a  clearly  defined 
channel,  it  is  generally  possible  to  see  it,  and 
to  avoid  diverting  it  without  serious  detriment 
to  the  owner  of  the  land  through  which  it 
flow.q.  But  percolations  spread  in  every  direc- 
tion through  the  earth,  and  it  is  impossible  to 
avoid  disturbinur  them  without  relinquishing 
the  necessary  enjoyment  of  the  land.  Accord- 
ingly the  law  has  never  gone  so  far  as  to  recog- 
nize in  one  man  a  right  to  convert  another's 
farm  to  his  own  use,  for  the  purposes  of  a 
filter."  The  views  expressed  in  this  case  as  to 
subterranean  streams  have  been  characterized 
as  obiter  dicta  {Frazier  v.  Brown,  supra),  but  a 
consideration  of  the  authorities  applicable 
leads  us  to  the  following  conclusions  as  gen- 
eral statements  of  the  rules  governing  subsur- 
face water:  That  the  owner  of  the  Jand 
through  which  subsurface  water,  without  any 
distinct,  definite,  and  known  channel,  perco- 
lates or  filters  through  the  soil  to  that  of  an- 
other, is  not  prohibited  from  diirging  into  it 
and  appropriating  it  to  any  useful  purpose  of 
his  own.  though  by  so  doing  the  water  may 
be  entirely  diverted  from  the  land  to  which  it 
would  otherwise  naturally  pass.  On  the  con- 
trary, if  subterranean  water  has  assumed  the 
proportions  of  a  well- defined  and  constant 
stream,  the  owner  of  the  land  through  which 
it  flows  will  not  be  authorized  to  divert  it,  or 
improperly  use  it.  any  more  than  if  the  stream 
ran  upon  the  surface.  The  only  difference  in 
the  application  of  the  law  to  surface  and  sub- 
terranean streams  will  he  in  ascertaining  the 
character  of  the  streams.  What  is  on  the  sur- 
face can  be  seen,  but  that  which  is  under  the 
ground  cannot  be  so  readily  ascertained,  and 
of  course  there  will  be  more  difficulty  in  estab 
lishing  it.  Mr.  Qould  states  (§  281)  that  "if 
underground  currents  of  water  flow  into  defined 
and  known  channels,  the  rules  of  law  which 
govern  the  use  of  similar  streams  flowing  upon 
the  surface  of  the  earth  are  applicable  to  them; 
but  if  it  does  not  appear  that  the  waters  which 
come  to  the  surface  are  supplied  by  a  deflnite 
flowing  stream,  they  are  presumed  to  be  formed 
by  the  ordinary  percolations  of  water  in  the 
soil.    Some  such  presumption  la  necessary  on 
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accoant  of  the  difficulty  of  determiDing 
whether  the  water  flows  in  a  channel,  bat  in 
all  other  respects  there  appears  to  be  no  dis- 
tinction between  subterranean  waters  and 
those  upon  the  surface."  The  American  de- 
cisions bearing  upon  the  point  are  too  numer- 
ous to  discuss  in  an  opinion^  and  while  they, 
with  few  exceptions,  recognize  the  principles 
we  have  stated,  there  are  extreme  applications 
of  them  to  cases  that  have  arisen.  In  addition 
to  the  authorities  cited,  we  refer  to  the  follow- 
ing as  bearing  on  the  subject:  Kanffman  v. 
Grietemer,  26  Pa.  407,  67  Am.  Dec.  437; 
Whetstone  ▼.  Bowser,  29  Pa.  69;  Hdldeinan  ▼. 
Bruekhart,  45  Pa.  614,  84  Am,  Dec.  611; 
Penn8$lvania  Coal  Co,  ▼.  Sanderson,  118  Pa. 
126,  57  Am.  Rep.  446;  CoUins  ▼.  Chartiers 
Valley  Gas  Co.  181  Pa.  148.  6  L.  B.  A.  280; 
Burrovghs  ▼.  SaterUe,  67  Iowa,  396,  56  Am. 
Rep.  850;  Hinltle  v.  Af>ery,  88  Iowa,  47;  Han- 
son V.  McCue,  42  Cal.  808.  10  Am.  Rep.  299; 
BaU  V.  MclAa^  58  Cal.  578;  Btrait  v.  Brown, 
16  Nev.  817,  40  Am.  Rep.  497;  Chatfield  v. 
Wilson,  28  Yt.  49;  Hoxsie  v.  Boxsie,  ^  Mich. 
77;  Cmohn  ▼.  Btehland  Twp.  Bd.  of  Health, 
46  Mich.  542;  Ulbrieht  v.  Kt^faula  Water  Co, 
86  Ala.  587,  4  L.  R.  A.  672;  Cate  y.  Hoffman, 
84  Wis.  48.*<,  20  L.  R.  A.  40. 

*'A  watercourse  consists  of  bed,  banks,  and 
water;  yet  the  water  need  not  flow  continually; 
and  there  are  many  watercourses  which  are 
sometimes  dry."    Angell,  Watercourses,  §(  4. 

It  is  stated  in  AsJ£^  ▼.  WdUott,  11  Cush. 
192,  that  "to  maintain  the  right  of  a  water- 
course or  brook,  it  must  be  made  to  appear 
that  the  water  usually  flows  in  a  certain  direc- 
tion, and  by  a  regular  channel,  with  banks  or 
sides.  It  need  not  be  shown  to  flow  continu- 
ally; it  may  be  dry  at  Umes,  but  it  must  have 
a  well-deflned  and  substantial  existence."  In 
dealing  with  subsurface  streams  their  situa- 
tion and  character  must,  of  course,  be  kept 
cooslantly  in  view. 

In  applying  the  principles  announced  to  the 
facta  of  toe  present  case  we  must  state  con- 
clusions, as  the  evidence  is  too  voluminous  to 
be  discussed  in  detail  in  the  opinion.  The 
mere  fact  that  appellant  has  a  contract  with 
the  city  of  Tampa  to  supply  its  inhabitants 
with  water,  and  has  expended  large  sums  of 
money  in  the  erection  of  a  plant  does  not  con- 
fer any  additional  rights  to  the  water  that 
passes  through  appellee's  land.  Emporia  v. 
Soden,  25  Kan.  588,  87  Am.  Rep.  265;  Ae- 
fvaekanonk  Water  Co,  v.  Wation,  29  N.  J.  Eq. 
866. 

There  fs  also  no  question  presented  as  to 
priority  of  right  growing  out  of  contract,  pre- 
scription, or  legislative  grant.  The  tract  of 
land  through  which  the  water  in  question  runs 
belonged  for  many  years  to  James  T.  Magbee, 
and  after  his  death,  sometime  during  the  year 
1888,  his  heirs  and  distributees  had  it  platted 
into  lots,  blocks,  and  streets,  which  are  now 
within  the  corporate  limits  of  the  city  of 
Tampa.  Appellant  through  mense  convey- 
ances acquired  title  to  lots  6  and  7  of  the 
plat  in  the  early  part  of  1889,  and  a  few  months 
thereafter  appellee  purchased  lots  1,  8,  9,  and 
10,  which  were  immediately  east  or  northeast 
of  appellant's  lots.  The  formation  of  the  land 
12  or  16  feet  below  the  surface,  and  in  which 
the  water  is  found,  is  of  a  limestone  character. 
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There  is  some  diversity  of  opinion  among  th» 
witnesses  as  to  the  character  of  the  rock  ii» 
contact  with  the  water.  One  of  the  appel- 
lant's witnesses,  an  expert,  states  that  the  rock; 
in  contact  with  the  water  was  stratified,  and 
away  from  it  was  in  boulders  lying  in  detached 
lumps.  Considering  all  the  evidence  there  i» 
no  doubt  that  the  land  is  underlaid  with  rock 
of  a  limestone  formation.  Issuing  from  the 
Magbee  tract  of  land  not  far  from  the  Hills- 
borough river  was  a  bold  spring  of  constantly 
flowing  water,  known  as  "Magbee  spring,^ 
and  the  plat  located  this  spring  in  a  street  or 
avenue.  The  lots  purchased  by  appellant 
were  east  and  northeast  and  nearest  to  the 
spring.  From  the  spring  east  and  northeast 
across  the  lots  of  both  parties  there  were  sur- 
face depressions  or  sinks,  such  as  mark  the 
course  of  subterranean  streams  in  limestone- 
regions.  On  one  of  appellant's  lots  a  sink 
went  down  so  that  the  water  below  could  be- 
seen,  and  at  or  near  this  point  the  company'* 
waterworks  for  supplying  the  city  with  water 
were  established.  A  deep  shaft  was  dug  and  a 
reservoir  made  to  receive  the  water  running  in 
an  underground  stream,  and  it  is  an  alleged 
diversion  and  disturbance  of  this  water  supply 
that  caused  the  company  to  complain.  Ap- 
pellant commenced  to  excavate  first,  but 
chanc^ed  locations.  Before  the  second  excaya- 
tion  for  the  reservoir  was  commenced  appellee 
began  an  excavation  in  a  sink  on  one  of  hia 
lots  a  short  distance  away,  and  had  reached  a. 
stream  of  running  water  when  the  injunction 
was  served  on  him.  From  the  evidence  in  the- 
record  we  are  satisfied  that  the  stream  reached 
by  appellee  in  his  excavation  extends  to  the- 
reservoir  of  appellant.  The  source  of  thia 
stream  is  left  in  speculation,  without  definite 
proof,  but  from  all  that  is  shown  we  are  of  the 
opinion  that  this  is  a  well-defined  subterranean 
stream  fiowing  through  the  lands  of  both  parties. 
There  is  some  diversity  of  opinion  among  the 
expert  witnesses  examined  by  appel  lant  as  to  the 
course  and  limits  of  the  stream.  From  "Mag- 
bee  spring,"  where  the  stream  Issues  from  the 
ground,  to  the  Hillsborough  river,  the  banks 
are  20  or  more  feet  wide,  and  one  expert  state* 
that  Uie  stream  above  covers  an  equal  space  in 
circuit;  while  another  was  of  the  opinion  that 
it  covered  a  much  larger  space,  and  was  prob- 
ably supplied  by  several  lateral  streams  con- 
verging at  the  point  where  the  reservoir  of  ap- 
pellani  was  located.  The  depressions  and  sur- 
face indications  in  a  direct  line  over  the  landa 
of  the  parties,  and  for  some  distance  further 
esst,  indicate  a  subsurface  stream  as  found  in 
limestone  formations.  The  capacity  of  thia 
stream  at  the  reservoir,  not  more  than  175  feet 
from  appellee's  excavation,  is  between  two  and 
a  half  and  three  millions  gallons  of  water  per 
day,  and  fresh-water  fish  |rom  6  to  10  incbee 
long  were  discovered  in  both  excavations.  The 
water  when  muddied  or  colored  with  analine 
dyes  in  appellee's  shaft  showed  in  a  very  short 
time  in  the  one  below,  and  from  such  evidence 
of  a  well  defined  stream  taken  in  connection 
with  that  of  the  experts  we  do  not  doubt  that 
it  does  exist.  The  rule  as  to  well-defined  sur- 
face streams  must,  therefore,  be  applied  to  the 
stream  in  question.  Appellee  has  the  right  ta 
the  use  of  this  water  as  much  as  if  it  ran  upon 
the  surface  of  the  ground.    He  cannot  divert  it,. 
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nor  pollute  It,  Imt  he  may  open  up  a  water  sup- 
ply on  his  own  land  so  as  not  to  interfere  with 
the  legal  rights  of  adJoiDing  owners,  and  also 
make  a  reasonable  application  of  the  water, 
certainly  for  domestic  purposes.  We  discover 
no  reasonable  objection  to  the  improvement  of 
his  own  property  by  the  removal  of  the  soil  in 
the  depression  between  the  rocks,  over  the 
stream  and  beautifying  the  place  by  opening  an 
accessible  way  to  the  water.  The  mere  open- 
ing of  a  space  so  that  the  rays  of  the  sun  can 
reach  the  water  below  will  not  of  itself  be  a 
contamination  or  an  unreasonable  use  of  it.  It 
is  true  that  impurities  from  surface  drainage 
might  get  into  the  stream  if  unprotected  and 
thereby  pollute  it,  but  this  can  be  guarded 
against;  and  it  is  the  duty  of  appellee  to  pre- 
vent the  surface  water  from  overflowing  into 
the  opening  made  by  him.  There  is  no  suflS- 
cient  showing  that  any  serious  injury  has  been 
done,  or  will  be  done  with  proper  precaution, 
to  the  stream  by  reason  of  the  opening.  The 
maxim,  iHe  uUre  tuo,  ut  alienvm  non  UBda$, 
will  apply. 

We  do  not  see  that  we  can  hold  on  the  show- 
ing made,  that  appellee  has  diverted  the  water 
in  the  stream.  According  to  the  testimony  of 
the  witness  Campbell,  superintendent  of  the 
company,  there  was  a  diversion,  but  Wynn  and 
Boardman,  also  connected  with  the  company, 
testify  that  if  the  excavation  of  appellee,  and 
described  in  the  bill  of  complaint,  is  left  open 
and  untouched  it  would  not  affect  the  quantit v 
of  water  in  the  stream.  Appellee  denies  posi- 
tively that  there  has  been  any  substantial  di- 
version of  the  water,  and  as  the  burden  of 
proof  rests  upon  appellant,  we  cannot  reverse 
the  tinding  of  the  chancellor  as  to  a  diversion 
of  the  stream. 

We  do  not  think  the  testimony  shows 
that  appellee  acted  wantonly  and  maliciously 
in  making  the  excavation  complained  of,  at 
least  we  are  not  authorized  to  reverse  a  deci- 
sion en  the  proofs  adverse  to  appellant  on  this 
point.  Whether  the  motive  with  which  the 
excavation  was  made,  provided  it  was  in  the 
exercise  of  a  legal  right,  would  be  a  cause  for 
an  injunction,  we  nc^  not  consider.  We  are 
further  satisfied  that  it  is  not  sufficiently  stiown 
that  appellee  intended  to  devote  his  excavation 
to  bH thing  purposes.  There  is  some  testimo- 
ny that  his  son  stated  a  bathing  pool  would 
be  put  in  the  stream  in  the  excavation,  and 
that  appellee  asserted  a  right  to  devote  the 
stream  to  such  uses,  but  the  son  is  not  a  party 
to  the  present  suit,  and  it  does  not  sufficiently 
appear  that  he  had  any  authoritv  to  speak  for 
the  father.  It  further  appears  from  the  testi- 
mony of  appellee,  not  contradicted,  that  he  in- 
formed the  agents  of  appellant  before  the  bill 
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was  filed  that  the  stresm  would  not  be  used 
for  bathing  purposes  under  sny  circumstances. 
Relief  must  always  be  confined  to  the  allega^ 
tiona  of  the  bill,  and  an  examination  will  show 
the  allegations  of  wrongdoing  against  appelleo^ 
are,  in  substance,  that  he  with  intent  to  har- 
ass and  injure  complainant  had  purchased  hia 
lots  and  had  excavated  a  large  deep  hole  on 
one  of  them  that  penetrated  to  the  water  of 
the  stream;  that  the  excavation  was  made* 
wantonly  and  maliciously  for  ttte  purpose  of 
injuring  complsinant  by  polluting  the  water 
and  by  diminishing  its  flow,  and  that  he  in- 
tended to  put  bathing  pools  in  the  stream,  if 
not  restrained.  Tbe  excavation  referred  to  in 
the  bill  is  the  one  to  which  we  have  confined 
the  opinion  so  far.  After  the  injunction  was^ 
modified,  appellee  made  other  excavations  on 
bis  lots,  and  there  is  considerable  testimony  in 
tbe  record  in  reference  to  such  excavations. 
The  object  in  making  such  excavations,  aa> 
claimed  by  appellee,  was  to  obtain  rock  for 
paving  purposes.  There  is  some  allusion  to 
the  rock  as  fertilizer,  but  there  seems  to  bo 
nothing  of  value  in  this.  It  is  shown  that  the 
rock  can  be  used  for  paving  streets  and  roads. 
Appellee,  of  course,  has  the  right  to  take  rock, 
out  of  his  own  land  if  he  desires,  provided  thst 
in  doing  so  he  does  not  divert  or  pollute  tho 
stream  that  flows  through  the  land.  It  ia 
claimed  by  appellant.and  expert  testimony  waa. 
introduced  tending  to  show,  that  blasting  or  ex- 
cavating near  the  stream  would  L«vethe  effect 
to  cau.«e  the  rock  in  contact  with  it  to  fall  \ik 
and  thereby  divert  the  channel  of  the  water. 
The  additional  excavations  are  not  shown  to  bo 
over  or  in  immediate  contact  with  the  stream, 
and  the  character  of  the  communications  be- 
tween them  is  left  in  uncertainty.  Walier  wa» 
found  in  such  excavations,  and  it  is  shown 
that  it  has  some  temporary  visible  effect  upon 
the  water  in  appellant's  reservoir,  but  whether 
this  is  caused  by  percolations  or  streams,  and  if 
the  latter,  their  character  and  extent,  is  left  ia 
uncertainty.  If  it  is  not  atlirmatively  shown 
that  subsurfsce  water  is  supplied  by  a  definite 
flowing  stream,  the  presumption  is  that  it 
comes  from  ordinary  percolations.  The  testi- 
mony ia  also  indefinite  as  to  the  character  of 
blasting  done  or  contemplated  by  appellee, 
and  our  conclusion  is  that  the  decree  should 
be  afilrmcd  on  the  evidence.  While  appelleo 
has  the  right  to  use  the  stream  in  the  manner 
indicated,  and  may  also  make  such  legitimato 
use  of  his  own  property  as  he  pleases,  he  must 
do  so  in  a  manner  not  to  divert  or  points  tho 
stream  of  water  fiowiog  through  the  same. 

On  tbe  allegations  of  the  bill  and  tbe  evl-^ 
dence  submitted,  the  decree  will  ie  mllrmed^ 
and  it  is  so  ordered. 
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^1.  Where  a  suit  upon  a  written  con- 
tract executed  and  to  be  performed  in 
another  state  is  brought  in  a  court  of  this 
state,  the  question  wbettaer  or  not  the  plaintiff's 
rlffht  of  action  Is  barred,  beintr  one  relating  ex  - 
dusively  to  the  remedy,  must  be  determined  with 
reference  to  the  limitation  laws  of  Georgia. 

S«  Althouirh  in  Alabama  the  promise 
9iJpMng  by  implication  from  ttie  mere 
maUnflf  by  the  debtor  of  a  partial  pay- 
ment upon  a  promissory  note  may  be  sufficient 
to  constitute  a  new  point  from  which  the  limita- 
tion wiU  begin  to  run,  the  law  of  Georgia  dis- 
tinctly provides  that  a  new  promise,  in  order  to 
constitute  such  a  point,  ''must  be  in  writings 
either  in  the  party *s  own  handwriting,  or  sub- 
scribed by  him  or  someone  authoiized  by  him.** 
Code,  1 2984. 

9«  It  fbllows  that  the  ri^ht  of  action  upon 
such  a  promissory  note  not  under  peal  is  barred 
in  Georgia  after  the  lapse  of  more  than  six  years 
from  the  maturity  of  the  note,  notwithstanding 
the  making  of  a  partial  payment  thereon,  as  first 
above  stated;  and  this  is  true  although  such 
right  of  action  would  not  be  barred  In  Alabama. 
Whether  the  defense  made  by  demurrer  to  the 
declaration  in  such  a  case  be  treated  as  arising  un- 
der the  statute  of  limitations  or  the  statute  of 
frauds  is  immaterial,  as  both  relate  to  questions 
of  remedy  only. 

(December  8, 180S.) 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
view a  judgment  in  favor  of  plaintiff  in 
4in  aclioD  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  promissory  note.  Re- 
tersed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Hines  A  Hale  for  plaintiff  in  er- 
ror. 

Mr,  James  H«  Gilbert*  for  defendant  in 
•error. 

The  validity,  form,  and  effect  of  contracts 
are  governed  by  tbe  law  of  the  place  where 
made. 

Code,  §  8;  Cte  v.  Adams,  2  Ga.  159;  Selma, 
R.  <&  D.  R.  Co.  ▼.  Laeey,  49  Ga.  106;  Qrote  v. 
Pace,  71  Ga.  282;  Guerard  v.  Gnerard,  73  Ga. 
^09;  Townsend  v.  Jemison,  60  U.  S.  9  How. 
420,  18  L.  ed.  199. 

Tbe  Alabama  statute  set  forth  In  tbe  amended 
petition  is  a  statute  of  limitations  containing 
a  statute  of  frauds,  and  the  provision  quoted 
In  the  amended  petition  is  the  statute  of  frauds 
which  regulates  tbe  validity  of  the  contract  re- 
ferred to  therein. 

Foffan  V.  Bently,  82  Ga.  634. 

A  statute  of  frauds  is  of  the  Ux  loci  eon- 
iraetus. 

Rorer,  Interstate  Law,  60,  and  cases  cited. 

Headnotes  by  Sivmoiis.  Ch.  J. 

Nora— For  the  oonfllct  of  laws  as  to  the  statute 
<»f  frauds,  see  Wolf  v.  Burke  (Colo.;  19  L.  B.  A.  TW, 
and  note. 
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Green  ▼.  East  Tennessee  d  G.  R.  Co,  87  G*. 
468;  Goodrich  v.  Williams,  60  Ga.  426. 

Simmons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  upon  a  promissory  note, 
not  under  seal,  which  was  executed  and  by  its 
terms  made  payable  in  the  state  of  Alabama. 
The  note  was  dated  February  9, 1888,  and  was 
payable  on  demand.  The  suit  was  filed  April 
17, 1894.  ^  Upon  the  note  were  unsigned  en- 
tries reciting  the  payment  of  certain  amounts 
thereon,  on  August  7.  and  August  23,  1888. 
By  an  amendment  to  the  declaration,  the  plain- 
tiff alleged  that  these  amounts  were  paid  on 
the  dates  mentioned,  and  that,  by  the  law  of 
Alabama,  partial  payments  upon  a  note  not 
barred  by  the  statute  of  limitations  operate  as 
a  recognition  of  the  debt,  and  establish  a  new 
date  for  the  commencement  of  tbe  period  of 
limitation.  It  did  not  appear  by  whom  the 
entries  on  the  note  were  made.  The  defend- 
ant demurred  generally  to  the  declaration  as 
amended,  and  demurred  to  tbe  amendment,  on 
the  ground  that  the  facts  therein  stated  do  not 
take  the  note  out  of  the  statute  of  limitations, 
and  that  the  case  is  governed  by  the  statute  of 
limitations  of  Georgia,  and  not  that  of  Ala- 
bama. The  defendant  also  moved  to  disniss 
this  suit,  because  it  appeared  to  be  barred  by 
the  statute  of  limitations  of  this  state.  The 
demurrer  and  the  motion  to  dismiss  were  both 
overruled,  and  to  these  rulings  the  defendant 
excepted. 

In  this  state  all  actions  upon  promissory 
notes  not  under  seal  must  be  brought  within 
six  years  after  the  same  become  due  and  paya- 
ble. Code,  §  2917.  The  note  sued  upon  was 
payable  on  demand,  and  therefore  was  due 
immediately.  Id.  §  2791.  In  order  for  a  par- 
tial payment  upon  a  note  to  constitute  a  new 
point  from  which  the  period  of  limitation  will 
begin  to  run,  tbe  payment  must  be  entered 
upon  tbe  note,  and  the  entry  must  be  made  in 
tbe  debtor's  own  handwriting,  oi  subscribed  by 
him  or  someone  authorized  by  him  (Code, 
g§  2934, 2936);  and  the  holder  of  the  note  cannot 
be  iif%  agent  of  the  debtor  to  make  such  an  en- 
try. Shumate  v  WiUiams,  24  Ga,  246;  Wright 
V.  Bessman,  66  Ga.  187.  If,  therefore,  the  case 
is  controlled  entirely  by  the  law  of  this  state, 
the  action  was  barred,  it  appearing  that  more 
than  six  years  had  elapsed  from  the  time  the 
right  of  action  accrued  until  tbe  suit  was  fl led, 
and  it  not  appearing  that  either  of  the  alleged 
payments  on  the  notes  was  entered  thereon  by 
tbe  debtor,  or  by  any  person  authorized  by 
him. 

It  is  well  settled  that  tbe  limitation  of  actions 
is  controlled  by  the  lex  fori,  and  not  by  tbe 
law  of  tbe  place  where  the  contract  was  made 
or  is  to  be  performed.  This  was  conceded, 
but  it  was  contended  that  the  rule  is  different 
as  to  the  statute  of  frauds  and  laws  of  that  na- 
ture, and  that,  while  the  period  of  limitation 
in  this  case  is  that  fixed  by  tbe  law  of  Qeorgia, 
the  law  of  Alabama  governs  with  regard  to  tbe 
effect  of  partial  payments  in  constituting  a  new 
point  for  the  commencement  of  that  period, 
and  such  payments  being  of  themselves  suffi- 
cient for  this  purpose  under  tbe  law  of  Ala- 
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iMuna,  it  was  not  necewary  tbat  they  thoald  be 
entered  on  the  note  \n  the  maDner  prescribed 
bj  tbe  law  of  Qeoreia.  In  support  of  tbis 
contention,  counsel  relied  upon  g  8  of  tbe  Code 
of  tbis  state,  wbicb  declares  tbat  "tbe  validity, 
form,  and  effect  of  all  writinf^  or  contracts 
are  determined  by  tbe  laws  of  tbe  place  wbere 
executed."  We  do  not  agree  witb  counsel  in 
this  contention.  This  provision  of  tbe  Code 
is  declaratory  of  a  rule  wbicb  prevails  univer- 
sally among  civilized  nations,  and  which  is 
applied  in  determining  as  to  the  nature,  valid- 
ity, and  interpretation  of  cootracts;  and  it  is 
not  to  be  so  construed  as  to  conflict  witb  tbe 
rule,  equally  well  established,  that  matters  re- 
specting remedies  on  contracts,  such  as  the 
mode  of  procedure  and  proof  and  the  time 
within  wbicb  suit  shall  be  brought,  are  resii- 
lated  by  tbe  law  of  tbe  forum  or  place  where 
the  suit  is  brought.  A  law  prescribing  the 
manner  in  which  a  new  promise,  or  a  payment 
from  wbicb  such  a  promise  will  be  implied, 
-shall  be  evidenced  in  order  to  extend  tbe  period 
within  which  suit  may  be  brought  upon  a  con- 
tract, relates  to  the  remedy,  and  does  not  affect 
the  intrinsic  validity  of  the  promise.  Tbe 
•question  of  what  evidence  shall  be  required 
for  this  purpose  in  an  action  upon  the  contract 
IS  one  thing;  the  question  whether  a  promise 
not  so  evidenced  is  valid  or  not  is  another  and 
•different  thing.  Tbe  statute  referred  to  is  in 
the  nature  of  tbe  statute  of  frauds,  its  object 
being  tbe  prevention  of  fraud  and  perjury, 
^ind  the  avoidance  of  tbe  uncertainties  to  which 
parol  evidence  is  exposed  {Watkim  v.  Ear- 
tU,  88  6a.  683);  and  it  should  be  applied  as 
well  in  cases  like  tbe  present  as  in  cases  where 
«ucb  a  promise  is  alleged  to  have  been  made  in 
tbis  state,  if  it  be  possible  to  do  so  without 
holding  the  promise  itself  void.  Tbis,  we 
think,  can  be  done;  and  in  this  view  we  are 
supported  by  various  decisions  upon  tbe  stat- 
ute of  frauds,  both  in  England  and  in  this 
<:ountry,  and  by  the  authority  of  leading  text 
writers.  Upon  the  ground  that  compliance 
with  the  requirements  of  the  statute  does  not 
<;on8titute  the  contract,  but  that  the  statute 
presupposes  an  existing  lawful  contract,  and 
affects  only  tbe  remedy  for  the  violation  of  the 
contract,  it  is  held  that  where  a  contract  within 
the  statute  is,  by  the  laws  of  tbe  country 
wbere  it  is  made  and  to  be  executed,  valid 
-and  enforceable,  still  no  action  can  be  main- 
tained upon  it  in  the  courts  of  the  country 
where  the  statute  prevails,  unless  its  require- 
ments be  satisfied.  See  Browne,  Stat.  Fr.  5th 
ed.  §§  115a,  186,  and  cases  cited;  especially 
the  leading  Englisb  case  on  this  subject,  Le- 
roux  V.  Brawn,  12  C.  B.  801,  where  toe  ques- 
tion was  argued  at  some  length,  and,  upon  the 
ffTOund  above  stated,  it  was  unanimously  held 
by  tbe  judges  tbat  an  action  would  not  lie  in 
tbe  courts  of  England  to  enforce  an  oral  a^rree- 
ment  made  in  France,  and  valid  there,  which. 
If  made  in  England,  could  'not,  by  reason  of 
the  statute  of  muds,  have  been  loied  upon. 
See  also  tbe  well  considered  opinion  of  Park. 
J.,  in  the  case  of  Downer  v.  Cluiebraugh^  86 
Conn.  8(,  4  Am.  Rep.  29,  where  it  was  held 
tbat  tbe  evidence  by  which  the  contract  was 
to,  be  proved  was  no  part  of  tbe  contract  itself, 
mad  was  governed  therefore  by  the  lex  fori  and 
Bot  by  &e  to  lod  eontraetui»    "Any  other! 
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view  of  the  law,"  it  was  said,  "would  lead  to 
endless  perplexity.  Evidence  merely  informs 
the  court  what  contract  was  made.  It  has 
nothing  to  do  wilb  tbe  obligations  imposed  by 
the  agreement  Parties  are  presumed  to  con- 
tract in  accordance  with  the  law  of  the  place 
where  a  contract  is  made.  The  law  forms  a 
part  of  it.  But  can  it  be  said  that  tbe  parties 
contract  in  regard  to  the  mode  by  which  its 
terms  and  conditions  phall  be  made  known  to 
the  court  if  a  suit  should  be  brought  on  the 
contract?"  There  is  some  conflict  of  opinion 
on  this  subject,  but  we  think  the  views  above 
stated  are  sustained  by  sound  reason,  as  well 
as  by  tbe  weight  of  authority.  Dr.  Wharton, 
in  his  work  on  tbe  Conflict  of  Laws  (§  690), 


says:  "Such  statutes  are  based  on  moral 
grounds.  Their  object,  as  is  shown  by  the  ti- 
tle of  that  wbicb  served  as  the  pattern  of  all 
others,  is  to  prevent  fraud  and  perjury.  Here, 
then,  would  come  into  play  the  position  on 
which  Havigny  lays  such  great  stress,  that 
moral  laws,  or  laws  to  effect  moral  ends,  which 
are  imposed  by  particular  states,  are  peremp- 
tory and  coercive,  and  are  to  be  taken  as  rules 
of  procedure  bv  the  Judges  of  such  states.  It 
is  true  tbat  Judge  Storv  opposes  to  such  a  con- 
clusion his  great  authority.  He  maintains 
that,  where  parol  contracts  are  good  by  tbe 
law  of  the  place  where  they  are  made,  they 
may  be  enforced  in  countries  wbere  they 
would,  if  there  executed,  be  barred  by  the  stat- 
ute of  frauds:  and  be  cites  a  number  of  cases 
to  this  point,  none  of  which  his  present  editor. 
Judge  Red  field,  states  'seem  to  adopt  the  views 
be  here  intimates.' "  Judge  Redfield,  in  the 
note  referred  to,  says:  "We  must  confess  that 
upon  principle,  as  the  statute  does  not  declare 
the  contracts  void,  but  only  that  no  action  or 
suit,  either  in  law  or  equity,  shall  be  maintained 
on  such  contract,  it  ought  to  be  regarded  as  a 
statute  affecting  tbe  remedy,  rather  than  the 
contract,  and  that,  wherever  made,  it  could 
not  be  sued  in  the  courts  of  a  state  wbere  the 
statute  expressly  provided  that  no  such  action 
shall  be  maintained."  In  the  case  of  Denny 
V.  Williams,  5  Allen,  1,  where  a  different  rule 
was  stated,  and  in  the  cases  of  Van  Beimedvk 
V.  Kane,  1  GalL  680,  Fed.  Cas.  No.  16,872; 
Smilh  V.  Bumham,  8  Sumn.  485,  Fed.  Cas.  No. 
18,019;  and  Low  v.  Andrews,  1  Story,  88,  Fed, 
Cas.  No.  8,559,— in  which  doubt  on  this  point 
was  expressed  by  Judge  Story,  tbe  question 
was  not  actually  presented  for  decision.  A 
case  which  goes  very  far  in  vindicating  the 
control  of  the  Ux  fori  in  such  cases  is  that  of 
Bain  v.  WhiU^aten  d  F.  Junction  R,  Co.SB., 
L.  Cas.  1,  where  the  matter  is  discussed  by 
Lord  Brougham,  and  the  conclusion  stated 
that  whether  a  certain  matter  requires  to  be 
proved  in  writing  or  not,  and  whether  certain 
evidence  proves  a  certain  fact  or  not,  is  to  be 
determined  by  tbe  law  of  tbe  country  where 
the  question  arises,  where  tbe  remedy  is  sought 
to  be  enforced,  and  wbere  the  court  sits  to  en- 
force it.  See  also  Wilson  v.  Miller,  42  111. 
App.  882;  Kleeman  v.  Collins,  9  Bush,  460; 
Wood,  Stat.  Fr.  §  166.  It  follows  from  what 
has  been  said  that  tbe  court  below  ought  to 
have  sustained  the  demurrer  and  dismissed  tbe 
action. 
Judgment  re9ersed» 


HiflSOURI  SUPRBMB  COUBT. 


MISSOURI  SUPREME  COURT. 


Bt  parte  HeDr^  Clay  ARNOLD. 

0S»  Mo.  258.) 

L  eiiminal  court  has  no  power  to  require 
ballot  boxes  to  be  opened  Ibr  the  in- 
spection of  the  i^and  Jnry  under  Const, 
art.  8, 1 8,  providinir  that  eleotlons  shall  be  by  bal- 
lot, the  ballots  numbered  Id  order  opposite  the 
names  of  voters  «aDd  the  election  officers  sworn  or 
affirmed  not  to  disclose  how  any  voter  shaU  have 
voted,  unless  required  to  do  so  as  wltneues  in  a 
judicial  prooeediDflr,  provided  that  in  contested 
elections  the  ballots  mar  be  counted,  compared 
with  the  list  of  voters,  and  exsmined  under  such 
safet^uards  and  reffulatioos  as  may  be  prescribed 
by  law. 

(Brau^  Cft.  Jm  cmd  HoMnwm,  J.,  dieaent.) 

(April  ao,  188SJ 


APPLICATION  for  a  writ  of  habeas  oorpii» 
to  procure  petitloQer's  release  from  the 
custody  of  the  marshal  of  Jackson  County  to* 
which  he  had  been  committed  for  refusal  to* 
obey  an  order  of  the  Criminal  Court  requirinur 
him  to  produce  certain  ballots  before  thefn'and 
Jury  of  the  county.    Petitioner  dieeharged. 

The  facts  are  stated  in  tbe  opinion. 

Meetre,  Fyke,  Yates,  ft  Fyke  for  relator. 

Menre,  William  T.  Jamison,  James  S*. 
Botsford*  and  George  A.  Neat,  forie* 
spondent: 

The  criminal  court  of  Jackson  county,  Mis- 
souri, had  the  authority  by  virtue  of  its  in- 
herent powers  as  a  court  of  record,  proceeding- 
according  to  tbe  course  of  the  common  law,  to> 
issue  process  commanding  petitioner  to  appear 
as  a  witness  before  its  grand  jury  with  the  saicl 
ballot  bozea  and  ballots,  or  to  produce  any^ 


NOTB.— Poioer  of  eowrts  to  retpjilre  haJlot  hores  to 
he  produced  or  opened  in  proeeedinge  other  than 
eiUetUm  contests. 

In  but  few  cases  has  the  power  of  the  court  to 
compel  the  production  of  ballot  boxes  and  the  use 
of  ballots  as  evidence  been  denied  or  questlooed. 
The  Missouri  cases  are  based  on  a  construction  of 
the  state  Oonstltutlon.  but  almost  Identical  provl- 
BiODS  of  the  Colorado  aad  Arkansas  Oonstitutlons 
have  been  differently  coDstrued  lu  tbe  cases  of 
People,  Barton^  v.  Londoner,  and  i?eMassey,  infra. 
But  tbe  Missouri  case  of  Bz  parts  Abnoij>  follows 
prior  decisions  In  that  state,  and  the  doctrine  must 
be  considered  settled  In  Missouri. 

In  State,  Ewinir.  v.  Francis,  88  Mo.  697,  It  was 
held  that  the  opeolDflr  of  ballot  boxes  to  count  the 
ballots  'in  all  cases  of  contested  elections,"  which 
Is  provided  for  In  Mo.  Const,  art  8, 1 8.  is  held  per- 
missible only  in  the  case  of  statutory  contests  In 
which  the  contestant  seeks  not  only  to  oust  the  in- 
truder but  to  have  himself  inducted  into  the  oiBce, 
and  the  contested  election  cases  in  which  ballots 
may  be  inspected  are  those  which  tbe  Constitution 
requires  the  general  assembly  to  deslernate  the 
court  or  Judge  to  try,  and  do  inspection  can  be 
had  in  any  other  court.  Therefore  it  was  held  that 
the  court  has  no  power  to  open  ballot  boxes  in  a 
proceediog  by  quo  warranto. 

The  election  of  school  director  in  St.  Louis  was 
held,  in  State.  O'ConneM,  v.  St.  Louis  Public 
Schools,  112  Mo.  218«  to  be  one  of  the  '^elections  by 
the  people,**  within  Mo.  Const,  art.  8,  8  8.  and 
therefore  a  writ  of  prohibition  was  granted  against 
the  school  board  to  prevent  It  from  opening  the 
ballot  boxes  and  inspecting  the  ballots  cast  at  such 
an  election. 

The  power  of  a  Judge  as  committing  magistrate 
to  compel  the  production  of  a  package  of  ballots 
for  the  purpose  of  obtaining  evidence  in  a  prelim- 
inary investigation  of  a  charge  of  felony  against 
an  election  ol&cer  for  violating  election  laws  is  de- 
nied in  Ex  parte  Brown,  97  Cal.  88,  under  CaL  Pol. 
Code,  II  1266,  1286,  providing  that  the  clerk  must 
keep  the  package  unopened  apd  unaltered  for 
twelve  months,  and  then  if  no  election  contest  is 
commenced,  to  burn  the  package  without  opening 
or  examining  its  contents,  and  that  If  such  contest 
Is  commenced  he  must,  on  its  determinstlon,  thus 
destroy  the  package,  unless  it  is  opened  by  order 
of  the  tribunal  in  which  the  contest  is  pending. 
The  court  said  it  is  not  only  ^inconsistent  with  the 
terms  of  the  law.  but  destructive  of  Its  policy,  to 
hold  that  the  ballots,  for  the  security  and  integrity 
of  which  such  careful  provision  is  made,  are  sub- 
ject to  be  removed  from  the  custody  of  the  regis- 


trar.  opened,  handled,  and  exposed  to  the  danger 
of  all  sorts  of  changes  and  mutilations  as  ofiei^ 
as  any  Judicial  officer  may  conclude  that  they  oon* 
tain  evidence  material  to  an  issue  depending  be> 
fore  hlDL.  For  when  once  the  terms  of  the  statute 
are  set  aside,  not  only  Jtulires  of  the  highest  char- 
acter and  position  can  order  the  sealed  ballots  to- 
be  produced  and  opened,  but  every  Judicial  officer 
in  the  state  may  do  the  like,  and  it  will  depen<K 
wholly  upon  his  individual  Judgment  and  discre- 
tion what  precautions  shall  be  taken  to  prevent, 
them  from  being  tampered  with. 

On  the  other  hand,  most  cases  in  which  there  ha» 
been  occasion  to  use  tbe  evidence  of  ballots  have* 
held  thst  the  court  could  require  their  production,, 
or  have  exercised  the  power  without  question. 

The  power  to  require  the  production  of  ballots  to- 
a  grand  Jury,  which  was  denied  in  Bz  pabts  Ab^ 
NOiiD,  is  sustained  in  the  following  case. 

Ark.  Const,  art^  8, 1 8,  provides  that  ballots  shall  be- 
numbered  in  tbe  order  received,  and  the  number*- 
recorded  opposite  the  names  of  the  electors,  and  the 
election  officers  sworn  or  affirmed  not  to  disclose- 
how  sny  elector  shall  have  voted,  **unles8  required 
to  do  so  as  witnesses  in  a  Judicial  proceeding  or  & 
proceeding  to  contest  an  election.**  The  election 
law  of  that  state,  1 2884,  makes  it  the  duty  of  judges 
pf  election  **securely  to  envelop  all  ballots  .  .  .  un- 
der seal  and  return  the  same  to  the  clerk  of  the 
proper  county,  which  shall  in  no  event  be  opened 
except  in  case  of  a  contested  election.**  But  It  la- 
held  by  the  Federal  district  court  in  Re  Massey,  45- 
Fed.  Rep.  6:0),  that  the  state  Constitution  and  statute 
do  not  Justify  a  counH  clerk  in  refusing  to  bring 
the  ballots  cast  at  a  congressional  election  before- 
the  grand  Jury  of  the  United  States  when  sub- 
poenaed for  that  purpose  during  an  InvestigatiOQ 
of  alleged  violations  of  the  Federal  election  laws. 
The  court  says  that  to  hold  the  stato  laws  sufficient 
to  preclude  opening  or  Inspecting  the  ballots  ex- 
cept in  a  case  of  contested  election  would  render 
inoperative  the  provisions  of  (J.  8.  Rev.  Slat  1 5615«. 
providing  for  the  punishment  of  offenses  at  elec> 
tlons  for  members  of  Congrens,  since  there  is  no 
state  tribunal  that  can  inauguarate,  carry  on,  or 
determine  a  contest  for  member  of  Congress.  Thi» 
is  sufficient  to  distinguish  the  case  from  Bz  partjt 

ABNOIJ). 

But  the  court  goes  further  and  expresses  the> 
opinion  that  the  state  Constitution  and  laws  do 
not  prohibit  the  courts  of  the  state,  in  the  enforce- 
ment of  the  criminal  law  of  the  state,  from  havln«r 
access  to  the  ballots  in  order  that  violations  of  tbe- 
law  by  election  officers  shall  be  punished,  and  say^r 
'*To  hold  otherwise  would  be  allowing  elpotion  ot> 


1895. 


Ex  parU  Abhold. 


887 


other  documentary  evideoce  in  his  office,  tend- 
ing to  aid  said  grand  Jury  in  its  investigation 
of  crimes  in  said  county,  so  that  the  guilty  per- 
sons may  be  indicted  and  presented  by  said 
grand  jury  according  to  law. 

Mo.  Const.  1865,  art.  6.  §  1;  2  ReT.  Stat. 
188»,  p.  2206;  Acts  1871,  p.  110;  Mo.  Const. 
1875,  art  15.  §  4:  Re?.  Stat  1889,  §§  8243, 
3346;  YecTnany.  Jotin^^,  88  Mo.  424;  Qreenl. 
£▼.  Redfield's  ed.  %  809. 

Prior  to  the  Constitution  of  1875  the  crimi- 
nal court  of  Jackson  county  was  created  a 
court  of  record  with  full  power  inlierently 
to  issue  the  writ  in  question  on  the  petitioner 
for  the  production  of  the  desired  testimony, 
and  it  follows  that  the  powers  thus  conferred 
on  and  posseted  by  that  court  from  the  time  of 
iU  organization  in  1871.  still  abide  with  that 
court  in  full  vigor,  unless  they  have  been  ab- 
rogated or  abridged  as  respects  the  use  of  bal- 
lots and  ballot  Soxes  by  the  subsequent  legis- 


lation or  the  provisions  of  the  Constitution 
subsequently  adopted  in  1875. 

It  cannot  l>e  maintained  that  the  inherent  and 
common  law  powers  of  the  criminal  court  of 
Jackson  county,  in  respect  of  its  authority  to 
compel  the  production  of  ballots  for  use  as  evi- 
dence by  the  custodian  thereof,  have  been 
diminished  or  abrogated  by  any  statutory  pro- 
vision. 

Rev.  Stat.  1865,  §  15,  p.  61;  AcU  1877,  p. 
246. 

The  chief  office  of  the  American  state  Con- 
stitution is  to  limit  and  restrain,  and  not  to 
grant,  governmental  powers. 

Written  constitutions  sanctify  and  confirm 
ffreat  principles,  but  the  latter  are  prior  in  ex- 
istence. 

Code}',  Const.  Lim.  5th  ed.  p.  47,  notes; 
Hamilton  v.  Bt,  Louis  County  Ct.  15  Mo.  18; 
Brown  v.  FiJUld,  4  Mich.  822;  StaU  v.  Bob- 
UtuUs,  85  Mo.  620. 


floers  to  tamper  with  the  most  sacred  rifrbts  of  the 
elector,  and  shield  themselves  from  punishment  by 
■eyinr  that  they  are  not  permitted  to  produce  the 
ballots,  as  to  done  In  thto  case.**  The  court  also 
arsues  that  the  remedy  of  a  contested  election  is 
one  Which  the  voter  cannot  pursue  unless  the offloer 
iojared  sees  fit  to  make  the  contest  The  court 
also  comments  on  the  arirument  for  preservlnir  the 
secrecy  of  the  ballot,  and  that  the  person  whose 
rlffhts  are  affected,  that  to  the  citizen  who  casts  the 
ballot,  tomaklnir  no  demands  that  the  secrecy  shall 
be  preserved. 

The  dedarattoiD  of  Oolo.  Oonet.  art.  T,  •  8,  that 
ballots  may  be  examined  in  election  contests,  to 
held  not  to  prohibit  their  examination  in  quo  war^ 
ranto  proceedings.  People.  Barton,  y.  Londoner, 
13  Colo.  803.  6  L.  R.  A.  444.  Thto  dectolon  to  exactly 
In  conflict  with  the  Missouri  decisions,  since  the 
Colorado  Oon^titutlon,  like  that  of  Missouri,  re- 
quires the  ballots  to  t)e  numt>ered  in  their  order 
and  the  numbers  recorded,  and  that  the  elec- 
tion officers  shall  be  sworn  or  affirmed  not  to 
inquire  or  disclose  how  any  elector  shall  have 
voted. 

The  production  of  the  orlfrfnal  ballots  in  a  quo 
«rarranto  proceeding  to  establish  the  rl^ht  of  one 
of  the  claimants  to  the  office  was  held  proper  in 
StatOi,  Waymire,  v.  Bhay,  101  Ind.  86,  and  the  in- 
spector of  election  was  allowed  to  testify  to  hto 
placinir  thebellots  in  a  box  which  he  sealed  and  de- 
livered to  the  clerk,  as  It  was  his  duty  ro  do,  and 
which  be  was  permitted  to  Identify.  It  was  held 
competent  also  for  the  clerk  or  hto  deputy  to  iden- 
tify the  box  oootaining  the  ballots  as  the  one  deliv- 
ered by  the  Inspector.  The  power  of  the  court  to 
order  the  production  of  the  ballots  does  not  seem 
to  faAve  been  brought  in  question  In  this  case. 

Without  raising  any  question  of  the  power  of  the 
court  to  order  the  production  of  ballots.  It  was 
held,  to  a  quo  warranto  proceeding.  In  Hudson  v. 
Solomon,  19  Kan.  177.  that  tlie  ballots  constituted 
the  prixnary  evidence  and  were  superior  to  the 
election  returns. 

In  another  quo  warranto  case,  that  of  People  v. 
Cioott,  16  Mich.  802,  97  Am.  Dec.  141,  ballots  were 
opened  and  used  to  determine  the  result  of  an  eleo- 
Uou,  but  no  question  of  the  power  of  the  court  to 
open  the  boxes  was  discussed,  although  It  was  said 
that  the  law  requires  them  to  be  sealed  up  and 
**not  opened  except  for  the  Inspection  of  the  proper 
authorities  in  case  of  a  contest.** 

Ballot  boxes  were  opened,  and  the  ballots  used  in 
evidence.  In  the  case  of  Hunnicutt  v.  State,  Witt, 
75  Tex.  288.  which  was  a  quo  warranto  proceeding, 
but  the  power  of  the  court  to  permit  thto  was  not 
dtoi  V  ed,  altho  gn  various  questions  were  made  as 
;i3  L.  R.  A. 


to  the  Identity  of  the  boxes  and  other  matters  of 
procedure. 

8o,  ballot  boxes  were  examined  and  regarded  as 
the  best  evidence  to  show  the  Incorrectness  of  elec- 
tion returns  In  the  quo  warranto  case  of  State, 
Jenoett,  v.  Owens,  68  Tex.  868. 

In  Bavto  v.  State,  Wren,  75  Tex.  420,  whioh  was 
also  a  quo  warranto  case,  the  court  before  trial  ap- 
pointed two  persons  to  open  ballot  boxes,  recount 
votes,  and  make  a  report.  For  lack  of  any  bill  of 
exceptions,  showing  an  objection  to  thto  action  of 
the  court,  it  was  held  that  no  question  could  be 
made  as  to  its  proprle^. 

Where  no  reason  was  shown  for  questioning  the 
oorreotuess  of  returns,  the  court  refused  to  permit 
the  ballots  to  be  recounted,  but  said:  '*There  to  no 
doubt  that  cases  may  arise  wherein  it  would  be  the 
duty  of  a  contest  board  ...  to  go  behind  the  poll- 
books,  and  resort  to  a  recount  of  the  ballots.  Such 
course  to  plainly  contemplated  in  the  provtoion  re- 
quiring the  ballots  to  be  kept  securely  sealed  and 
uninspected  unUl  brought  before  the  tribunal 
where  they  are  to  be  used.**  Kane  v.  People,  Sny- 
der, 4  Neb.  600. 

Power  of  a  t>oard  of  canvassers  to  open  a  ballot 
box  in  order  to  get  poll-books  which  have  been 
locked  up  in  It  to  sustained  in  Territory,  Lewte,  ▼. 
Bernalillo  County  Oomrs.  6  N.  M.  1.  The  court 
says:  **To  hold  that  the  board  of  canvassers  are 
precluded  from  unlocking  the  ballot  box  to  pro- 
cure therefrom  the  returns  would  be  to  establish  a 
rule  which  would  enable  the  election  judges  to  ab-. 
solutely  control  the  issuing  of  certificates  of  elec- 
tion,** and  that  '^o  such  ruling  should  be  made, 
unless  compelled  by  the  statute  law  in  express 
words.**  The  power  thus  to  open  the  ballot  box 
and  take  out  the  returns  and  again  lock  up  the  box, 
without  disturbing  the  votes,  all  being  done  in  a 
puktlic  manner,  to  declared  to  be  incident  to  the 
duty  to  canvass  the  returns  without  any  express 
authority. 

A  complaint  for  an  injunction  to  prevent  the  use 
of  a  fraudulent  certificate  to  an  office  was  sustained 
on  demurrer  in  Beld  v.  Moultoo,51  Ala.  265,  and  the 
complaint  asked  that  the  ballots  be  produced  and 
recounted,  but  the  question  decided  was  as  to  the 
right  to  an  injunciion,  and  nothing  was  explicitly 
decided  about  the  opening  of  the  ballots. 

The  power  of  a  court  to  order  ballot  boxes  to  be 
opened  for  a  recount  of  the  ballots  In  a  statutory 
election  contest  to  usually  conferred  in  express 
terms,  and  to  exercised  without  dtopnte  of  the 
power.  That  power  is  here  assumed,  and  cases  of 
such  election  contests  are  not  included  in  thto  note. 
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Mr.  B.  E.  Bally  also  for  respondent: 

The  ordinary  functions  of  a  grand  Jury  are 
based  on  the  fundamental  principle  of  the  com- 
mon law,  incorporated  in  the  Constitution  of 
the  United  States  (Amend,  art  4),  that  **in  all 
criminal  prosecutions  the  accused  shall  enjoy 
the  right  ...  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  etc."  Hence, 
the  X)0wer8  of  grand  juries  are  coextensive 
with,  and  are  limited  by,  the  criminal  juris- 
diction of  the  courts  of  which  they  are  an  ap- 
oendaffe 

1  Wbart.  Grim.  L.  §§  460,  461;  Mo.  Const 
art  2,  §22. 

The  momentous  proposition,  which  the  court 
is  asked  to  approve,  ijieLt  neither  the  state  nor 
the  accused  can  have  access  to  the  most  com- 
petent and  material  evidence  of  the  ballots, 
was  not  thought  of  or  considered  in  any  one  of 
the  cases  cited  by  petitioner.  In  so  far  as  the 
language  used  in  those  decisions  may  be 
quoted  to  sustain  the  position  taken  by  the 
petitioner  here,  it  is  clearly  obiter  dictum,  and 
IS  not   authority  for   the  contention    made. 

Cohens  v.  Virginia,  19  U.  8.  6  Wheat  899, 
6  L.  ed.  290;  Sparks  v.  Dispatch  Tranrfer  Co. 
104  Mo.  681,  12  L.  R.  A.  714. 

Oaths  of  secrecy  unqualified  and  taken  with- 
out exception,  cannot  justify  a  contumacious 
refusal  to  tell  the  secret  when  the  affiant  is  re- 
quired to  do  80  in  the  judicial  investigation  of 
the  truth. 

Ex  parte  Brotcn,  7  Mo.  App.  484;  Lee  v.  Bir- 
rell,  8  Campb.  887. 

Gantty  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  is  the  recorder  of  voters  of 
Kansas  City.  The  law  creating  his  office  and 
defiuing  his  duties  requires  him  at  each  elec- 
tion in  said  city  under  the  laws  of  this  state 
^nd  the  charter  of  said  city  to  receive  the  bal- 
lot boxes  containing  the  ballots  cast  at  such 
•election  from  the  judges  of  each  precinct  In 
his  application  for  the  writ  of  habeas  corpus 
Le  represents  that  on  the  l8th  day  of  March, 
1896.  the  criminal  court  of  Jackson  county 
made  the  following  order :  "Now ,  at  this  day, 
comes  the  grand  jury,  in  a  body,  into  open 
court,  and  presents  to  the  court  a  petition  for 
an  order  on  the  recorder  of  voters  of  Kansas 
Oitv,  Missouri,  to  furnish  for  inspection  certain 
ballot  boxes  used  in  the  general  election  of  No- 
vember 6,  1894,  which  said  petition,  being  dulj 
seen  and  heard  and  considered  by  the  court,  is 
by  the  court  granted;  and  it  is  hereby  ordered 
that  the  recorder  of  voters  within  and  for  the 
city  of  Kansas  City,  Missouri,  produce  the  bal- 
lot boxes  in  the  said  precincts  2,  8,  4,  6,  6,  7, 
22,  26, 26,  27,  28,  29,  48,  49,  62,  68,  and  68,  be- 
fore the  grand  jury,  and  that  he  allow  the 
grand  jurors  to  inspect  the  said  ballots  In 
the  presence  of  the  said  recorder;  and,  when 
the  same  shall  have  been  examined  by  the  said 
grand  jurors,  that  the  said  recorder  shall  safely 
return  the  sidd  ballots  and  ballot  boxes,  in  the 
condition  in  which  they  were  when  presented 
to  the  said  grand  jurors,  to  the  office  of  said 
recorder,  and  to  his  custody;  and  that  the 
boxes  and  ballots  for  said  precincts  be  produced 
to  said  grand  jurors  by  taking  before  them  the 
boxes  of  one  precinct  at  one  time,  and  that  the 
same  be  returned  to  the  custody  of  the  recorder 


before  the  boxes  and  ballots  of  another  pre- 
cinct shall  be  produced  before  the  said  grand 
jurors;  and  that  all  diligence  and  care  be  had 
that  said  ballots  and  boxes  be  not  injured,  mu- 
tilated, or  destroyed."  Said  order  was  duly 
served  upon  the  petitioner,  and  under  the  ad- 
vice of  competent  counsel  he  declined  to  obey 
said  order,  because  he  was  advised  it  was  a 
violation  of  his  official  oath  and  duty,  and  be- 
cause said  court,  nor  any  other  tribunal  in  this 
state,  could  lawfully  require  him  to  permit  said 
ballot  boxes  to  be  opened,  and  the  ballots 
therein  inspected,  except  in  a  case  of  a  con- 
tested election,  and  then  only  under  the  regu- 
lations and  restrictions  prescribed  by  the  laws 
of  this  state.  And  as  a  further  reason  for  de- 
clining to  obey  said  order  he  represented  to 
said  court:  That,  prior  to  the  making  of  said 
order  by  the  criminal  court,  various  contests 
for  county  offices  in  Jackson  county,  dependent 
upon  the  general  election  of  1894,  had  been  in- 
augurated in  the  circuit  court  of  Jackson 
county,  and  said  circuit  court  had  ordered  a 
recount  of  said  ballots,  and  said  count  was  then 
proceeding,  and  the  petitioner  was  required 
by  the  circuit  court  to  proceed  with  said 
woik  of  counting  and  inspecting  said  ballots, 
continuously  until  completed:  and  without  the 
presence  of  the  recorder  and  the  ballot  boxes 
such  recount  in  said  contested  electionsVcould 
not  proceed.  That  he  was  advised  by  his 
counsel  that,  said  circuit  court  havin£[  obtained 
jurisdiction  over  the  person  of  petitioner  and 
possession  of  said  ballot  boxes,  he  was  not  sub- 
ject to  the  order  of  any  court  of  co-ordinate 
jurisdiction  until  discharged  by  said  circuit 
court.  Upon  this  return  to  its  order  the  crim- 
inal court  adjudged  petitioner  to  be  in  contempt, 
and  issued  its  writ  to  the  marshal  of  Jackson 
county,  commanding  said  officer  to  arrest  and 
commit  to  his  custody  the  petitioner.  That  he 
was  arrested  by  said  marshal,  and  is  now  un- 
der arrest,  and  restrained  of  his  liberty.  From 
this  imprisonment  he  seeks  to  be  discharged  by 
the  judgment  of  this  court.  It  is  a  settled  law 
in  this  state  that  one  imprisoned  for  the  viola- 
tion of  an  order  or  judgment  in  excess  of  the 
jurisdiction  of  the  court  rendering  it  can  be 
discharged  by  writ  of  habeas  corpus. 

1.  Did  the  criminal  court  of  Jackson  county 
have  authority  to  require  the  recorder  of  voters 
to  produce  before  the  grand  jury  of  that  county 
the  ballot  boxes,  and  break  the  seals  thereon, 
and  permit  that  body  to  examine  and  inspect 
the  ballots  therein?  If  it  had,  it  must  flow 
from  the  common-law  principle  that  all  courts 
have  the  power  to  compel  the  production  of 
the  best  evidence  within  the  reach  of  their  pro- 
cess, and  it  must  logically  follow  that,  if  the 
said  criminal  court  may,  by  its  order,  break 
the  seal  upon  said  boxes,  and  remove  (he  veil 
of  secrecv  with  which  the  Constitution  and 
laws  of  this  state  have  invested  the  elector's 
ballot  then  any  other  court  may  do  the  same 
thing.  As  was  said  by  Chief  Justice  Beatty 
in  Ex  parte  Brawn,  97  Cal.  88:  "A  judge  of 
the  superior  court  acting  in  Uiat  capacity  [as  a 
committing  magistrate],  has  no  authority  over 
the  registrar  of  voters  or  the  county  clerk  which 
is  not  fully  shared  by  every  police  judge  and 
justice  of  the  peace  in  the  state.  If  he  can  or- 
der a  sealed  packaee  of  ballots  to  be  opened 
for  the  purpose  of  oDtaining  evidence  supposed 
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to  be  material  in  the  preliminary  Inyestigation 
of  %  criminal  charge,  so  may  any  one  of  them. 
There  ia  indeed  no  middle  course  between 
holding  that  the  ballots  must  be  kept  as  the 
law,  in  terms,  directs  them  to  be  kept,  i,  6. 
sealed,  and  in  the  exclusive  possession  of  the 
registrar  or  county  clerk,  or  that  any  judicial 
officer  of  any  grade  may,  in  any  judicial  pro- 
ceeding, dvil  or  criminal,  take  them  out  of  the 
possession  and  control  of  the  officer  charged 
with  their  custody,  open  (hem,  and  keep  them 
during  such  time  and  subject  to  such  precau- 
tions as  he  may  deem  necessary  for  the  pur- 
poses of  his  investigation  and  the  preservation 
of  their  integrity."  The  Constitution  of  Mis- 
souri ordains  that  "all  elections  by  the  people 
shall  be  by  ballot."  There  can  be  no  doubt  that 
these  words,  without  qualification,  were  un- 
derstood both  by  the  people  and  the  courts  at 
the  time  of  the  adoption  of  the  Constitution  to 
mean  a  secret  ballot.  When  the  Constitution 
was  submitted  for  ratification,  every  state  in 
the  Union,  with  the  possible  exception  of  Ken- 
tucky, had  adopted  that  method  of  voting  at 
elections  by  the  people.  The  expression  "elec- 
tion by  ballot"  had  been  expounded  and  con- 
strued by  the  various  courts  of  last  resort,  and 
with  entire  unanimity  they  had  declared  it 
meant  a  secret  ballot,  and  that  the  essential 
principle  of  this  manner  of  voting  was  that  the 
elector  might  conceal  from  every  person  the 
name  of  the  candidate  for  whom  he  voted,  or 
the  character  of  his  vote  upon  an^  question 
submitted  to  the  electors  at  an  election.  That 
the  manifest  and  obvious  purpose  was  to  protect 
the  secrecy  of  the  ballot  in  order  to  guard  and 
protect  the  voter  against  intimidation,  and  se- 
cure him  entire  freedom  in  the  exercise  of  the 
elective  franchise,  and  reduce  to  a  minimum 
the  incentive  to  bribe  the  voter.  Cooley,  Const. 
Lim.  6th  ed.  780-768;  McCrary,  Elections.  8d 
ed.  §  454;  Williama  v.  ^Hn,  88  Ind.  89,  10 
Am.  Rep.  97;  Bri$bin  v.  Cleary,  26  Minn.  107; 
People,  mUiami,  v.  OieoU,  16  Mich.  288,  97 
Am.  Dec.  141;  Jones  y,  QlideiDeU,  S8  A.rk,  161, 
7  L.  R  A.  831.  Under  constitutions  contain- 
ing simply  the  provisions  that  * 'elections  shall 
be  by  ballot,"  the  supreme  courts  of  Indiana 
and  Minnesota  held  statutes  which  provided 
for  numbering  the  ballot  unconstitutional. 
Williams  v.  Stein,  and  Brisbin  v.  CUary, 
supra.  ISection  8,  art.  8,  of  the  Constitution 
of  this  state  is  in  these  words;  "Sec.  8.  Elec- 
tions, how  conducted  and  contested.  All  elec- 
tions by  the  people  shall  be  by  ballot;  every 
ballot  voted  shall  be  numbered  in  the  order  in 
which  it  shall  be  received  and  the  number  re- 
corded by  the  election  officers  on  the  list  of 
voters,  opposite  the  name  of  the  voter  who 
presents  the  ballot  The  election  officers  shall 
be  sworn  or  affirmed  not  to  disclose  how  any 
voter  shall  have  voted,  unless  required  to  do 
so  88  witnesses  in  a  judicial  proceeding;  pro- 
vided, that  in  all  cases  of  contested  elections 
the  ballots  cast  may  be  counted,  compared 
with  the  list  of  voters,  and  examined  under 
such  safeguards  and  regulations  as  may  be 
prescribed  by  law.**  At  the  time  of  the  adop- 
tion of  the  Constitution,  a  statutoir  method  of 
contesting  elections  had  been  in  force  in  this 
state  for  many  years,  and  the  term  "contested 
elections"  had  a  well-defined  and  well  under- 
stood meaning  as   contradistinguished   from 
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other  remedies  for  determining  the  title  to  of- 
fices in  this  state.  This  article  of  the  Constitu- 
tion has  been  twice  construed  by  this  court. 
In  QtaU,  Eiffing,  v.  Francis,  88  Mo.  657,  the 
proceeding  was  by  quo  warranto,  and  it  was 
held  by  this  court  that  the  courts  had  no  power 
to  open  the  ballot  boxes  in  such  a  proceeding; 
that  the  right  to  count  the  ballots  was  confined 
to  cases  of  contested  elections,  and  then  only 
after  the  legislature  had  prescribed  safeguards 
and  regulations  for  the  secrecy  of  the  ballots; 
and  that  the  state  was  as  much  bound  by  the 
organic  law  in  this  respect  as  any  other  suitor. 
That  case  was  followed  in  State  v.  St.  Louis 
Puhlie  Sehodls,  113  Mo.  218,  in  which  the  sec- 
ond division  of  this  court  held  an  election  of 
the  school  board  in  St.  Louis  was  an  election 
by  the  people,  and  that  a  proceeding  by  said 
school  board  under  its  power  to  judge  of  the 
qualification  and  election  of  its  members  was 
not  a  contested  election  within  the  meaning  of 
the  law.  But  it  is  now  urged  that  while,  in 
the  opinion  of  counsel,  those  cases  were  cor- 
rectly decided  upon  the  facts  of  each,  so  much 
of  each  of  these  decisions  as  ruled  that  the  bal- 
lot boxes  could  only  be  opened  and  the  ballots 
examined  in  a  contested  election  case  was 
obiter,  and  we  are  asked  again  to  consider  the 
question  upon  principle.  This  we  have  en- 
aeavored  to  do,  and  are  firmly  convinced  that 
the  criminal  court  had  no  power  to  require  the 
ballot  boies  opened  for  the  inspection  of  the 
grand  jury.  The  provision  as  to  numbering 
ballots  of  course  removes  the  veil  of  secrecy  to 
a  limited  extent  from  the  ballot  in  the  one  case 
specified  by  the  Constitution,  but  in  no  other. 
Construed  as  a  whole,  g  8  of  art.  8  secures  to 
the  voter  the  right  to  vote,  without  disclosing 
his  choice  to  anyone,  save  in  the  one  proceed- 
ing pointed  out,  in  the  section  itself.  Without 
the  proviso,  the  prohibition  against  disclosing 
the  contents  of  the  ballot  would  have  been  ab- 
solute in  all  cases  and  under  all  circumstances. 
It  is  clear,  we  think,  fxom  the  whole  text  of 
the  article,  that  the  convention  thoroughly 
canvassed  the  propriety  of  permitting  the  bal- 
lots to  be  opened,  and  the  choice  of  the  voter 
made  public,  and  concluded  that  the  protection 
afforded  the  elector  by  a  secret  ballot  would  be 
wholly  inadequate  and  misleading  if  it  ex- 
tended no  further  than  the  occasion  of  deposit- 
ing it  in  the  box.  In  the  languas^  of  Chief 
Justice  Denio  in  People,  Smith,  v.  Ptase,  27  N. 
Y.  loc.  cit.  81.  84  Am.  Dec.  243:  "The  spirit 
of  the  system  requires  that  the  elector  should 
be  secured  then  and  at  all  times  thereafter 
against  reproach  and  animadversion,  or  any 
other  prejudice  on  account  of  having  voted  ac- 
cording to  his  own  unbiased  ^judgment,  and 
that  security  is  made  to  consist  in  shutting  up 
within  the  privacy  of  his  own  mind  all  knowl- 
edge of  the  manner  in  which  he  has  bestowed 
his  suffrage."  Not  only  is  this  conclusion  de- 
duced from  the  words  * 'elections  of  the  people 
shall  be  by  ballot,"  which  by  universal  accep- 
tation and  judicial  construction  mean  and  im- 
port a  *•  secret  ballot,"  but  the  use  of  the  pro- 
viso that  they  might,  under  certain  safeguards, 
be  a^in  counted  and  examined  in  a  contested 
elecnoo,  indicate  most  clearly  that,  in  the  opin* 
ion  of  the  convention,  without  this  proviso  and 
exception  the  ballot  boxes  could  not  be  opened, 
even  in  such  a  case,  and,  being  limited  to  thi« 


390 


MiSaOUBI  SUFBBME  COUBT. 


one  case,  the  canon  of  construction,  '*Bscpremo 
uniui,  est  exclusio  alteriui"  is  peculiarly  ap- 
plicable. Tliat  this  maxim  applies  with  as 
much  force  in  the  construction  of  constitutions 
as  of  statutes  was  pointed  out  in  the  dissenting 
opinion  of  Sherwood,  J.,  in  State,  8t,  Louit, 
Y.  Seibert,  123  Mo.  424,  and  the  authorities  by 
him  there  collated.  Judge  Cooley,  in  bis  Qon- 
stitutional  Limitations,  says:  "We  are  not, 
therefore,  to  expect  to  find  in  a  Constitution 
provisions  which  the  people,  in  adopting  it, 
have  not  regarded  as  of  high  importance,  and 
worthy  to  be  embraced  in  an  insiniment  which, 
for  a  time  at  least,  is  to  control  alike  the  gov- 
ernment and  tbe  governed,  and  to  form  a  stand- 
ard by  which  is  to  be  measured  the  power 
which  can  be  exercised  as  well  by  the  delegate 
as  by  the  sovereign  people  themselves.  If  di- 
rections are  given  respecting  the  times  and 
modes  of  proceeding  in  which  a  power  should 
be  exercised,  there  is  at  least  a  strong  presump- 
tion that  the  people  designed  it  should  be  exer- 
cised in  that  time  and  mode  only;  and  we  im 
pute  to  tbe  people  a  want  of  due  appreciation 
of  the  purpose  and  proper  province  of  such  an 
instrument,  wben  we  infer  that  such  directions 
are  given  to  any  other  end.  Especially  when, 
as  has  been  already  said,  it  is  but  fair  to  pre- 
sume that  the  people  in  tbeir  Constitution 
have  expressed  themselves  in  careful  and  meas- 
ured terms,  corresponding  with  tbe  immense 
importance  of  tbe  powers  delegated,  and  with 
a  view  to  leave  as  little  as  possible  to  implica- 
tion." Cooley,  Const.  Lim  6th  ed.  pp.  78, 
79,  98,  94;  Cam.  v.  Williams,  79  Ky.  42, 
42  Am.  Rep.  204;  Pagev,  Allen,  58  Pa.  888, 
98  Am.  Dec.  272;  People,  Wood,  v.  Draper,  15 
N.  Y.  582.  Tbe  idea  and  purpose  of  main- 
taining the  secrecy  of  the  ballot  in  elections  by 
tbe  people  is  sharply  accentuated,  and,  indeed, 
demoDistrated,  by  aootber  section  of  tbe  Con- 
stitution in  the  same  article,  to  wit,  §  6,  which 
declares  that  "all  elections  by  persons  in  a  rep- 
resentative capacity  sball  bei^iiKi  voce.**  While 
election  officers  are  permitted  to  testify  as  to 
the  individual  ballot  of  an^  voter  in  a  Judicial 
proceeding,  the  secrecy  of  the  ballot  itself  is 
protected,  save  in  the  one  proceeding  named 
in  the  Constitution.  Nor  is  it  difficult  to  as- 
sign a  reason  for  tbis  discrimination.  Bearing 
in  mind  tbe  policy  of  the  people  in  adopting 
the  system,  the  convention  might  well  deter- 
mine, as  it  did,  that  the  courts  should  hear  the 
evidence  of  tbe  election  officer,  limited  by  ap- 
propriate rules  of  evidence;  but  it  was  evident 
that,  if  once  the  ballot  box  was  invaded  by 
one  court,  then,  upon  the  flimsiest  pretexts, 
these  boxes  could  be  opened  in  all  cases,  and 
in  all  courts,  and  tbeir  secrets  spread  before 
the  curious  public,  and  the  whole  scheme  of  a 
secret  ballot  would  become  utterly  discredited. 
The  convention  and  the  people  understood  all 
this  at  the  lime,  and  they  must  have  consid- 
ered that,  while  it  was  possible  to  commit 
frauds  in  elections,  the  lesislature,  by  wi.ne  and 
stringent  election  laws,  could  prevent  or  greatly 
mitigate  these  wrongs;  but,  at  all  events,  the 
mischiefs  to  ensue  from  fraudulent  voting 
were  not  thought  sufficient  to  outweigh  the 
benefit  of  a  secret  ballot,  and  hence  the  Con- 
stitution was  written  as  it  is. 

Tbe  considerations  which  induced  the  states 
of  this  Union  to  adopt  the  secret  ballot  not 
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only  continue  to  exist,  but  others  have  been 
added.  Tbe  timid  voter  ta<]ay  ia  not  only 
protected  from  his  opulent  employer,  but  from 
tbe  aggressive  spirit  of  his  own  fellows,  and 
the  domination  of  brotherhoods  and  societies. 
It  is  a  most  significant  fact  that  in  the  reports 
of  adjudicated  cases  in  the  courts  of  last  resort 
of  this  country  no  case  has  been  or  can  be  found 
where  the  courts  have  asserted  the  power  to 
open  a  ballot  box,  and  use  tbe  ballots  as  evi- 
dence, save  in  contested  elections.  The  legis- 
lature of  this  state  in  1883  passed  an  act  pro- 
viding for  counting  ballots  in  contested  elec- 
tions. Laws  1888,  p.  91.  By  that  enactment 
the  policy  of  preservingthe  secrecy  of  the  bal- 
lot is  made  manifest.  The  act  provides  that 
the  county  clerk  shall  exclude  all  persons  from 
his  office,  except  the  contestant  and  contestee 
and  their  respective  attorneys,  and  these  are 
required  to  be  sworn  not  to  disclose  any  fact 
discovered  from  such  ballots,  except  such  aa 
may  be  contained  in  the  clerk's  certificate. 
After  the  parties  have  examined  the  ballots, 
the  clerk  is  required  to  make  a  certificate  under 
his  hand  and  seal  of  all  the  facts  which  either 
of  said  parties  may  require,  which  may  appear 
from  the  ballots  affecting  or  relating  to  the 
election  for  the  office  in  contest.  By  the  next 
section  the  clerk  is  then  required  to  again  se- 
curely seal  up  the  ballots  as  they  were,  and 
preserve  and  destroy  tbem.  aa  provided  bylaw, 
in  the  same  manner  as  if  they  had  never  been 
opened.  Acts  1888,  p.  91;  Rev.  Stat.  §  4725. 
Section  4726:  "The  certificate  of  tbe  clerk 
made  under  tbe  provisions  of  tbis  act  sball  be 
prima  facie  evidence  of  the  facts  stated  therein; 
but  tbe  persons  present  at  the  examination  of 
the  ballots  may  be  heard  aa  witnesses  to  con- 
tradict the  certificate."  It  is  clearly  apparent 
that  the  leirislature  by  the  foregoing  provisions 
scrupulously  provided  against  the  production 
of  the  ballots  themselves  in  evidence,  and  sub- 
stituted secondary  evidence  of  their  contents  in 
lieu  thereof.  This  act  of  1888  negatives  any 
presumption  that  the  ballots  were  to  be  subject 
to  the  command  of  any  court,  or  to  be  used  as 
primary  evidence  therein,  by  the  express  pro- 
vision that  the  certificate  of  the  clerk  should 
be  prima  facie  evidence  of  the  facts,  and  lim- 
iting the  rebuttal  to  those  witnesses  who  bad 
been  permitted  to  be  present  at  the  recount. 
But  this  is  not  all.  If  the  policy  of  tbe  law 
had  favored  or  permitted  the  production  of 
these  ballots  as  evidence,  most  certainly  it 
would  be  contrary  to  every  principle  of  justice 
to  require  evidence  deemed  essential  to  a  re- 
covery in  any  action  to  be  destroyed  without 
reference  to  tbe  pendency  of  the  action,  or  tbe 
rights  of  the  parties  and  yet  the  act  of  1883 
requires  the  county  clerk  or  recorder  of  voters 
to  destroy  the  ballots  at  the  end  of  a  year  from 
the  election.  On  no' other  principle  can  the 
destruction  of  tbe  ballots  be  justified  than  that 
they  were  preserved  in  the  first  instance  for 
tbe  sole  purpose  of  permitting  tbe  result  of  the 
canvass  to  be  verified  or  disproved,  and  that 
one  year  would  be  accorded  for  that  purpose, 
and  after  that  they  should  be  destroyed. 
Surely  tbe  law  cannot  be  so  inconsistent  with 
itself  as  to  authorize  a  judicial  inquiry  upon  a 
particular  subject,  and  at  the  same  time  indus- 
triously provide  for  the  concealment  of  mato- 
rial  evidence  which  would  establish  the  fact 
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nought  after.  But  it  It  asked.  How  can  this 
•ooDcIusioD  be  recoociled  with  the  lawseDacted 
to  panlab  fraud  by  jud^ires  and  clerks  of  elec- 
tion, as  provided  by  §  8748,  Rev.  8tat.  1889. 
4iod  with  the  general  powers  of  a  grand  jury  7 
We  answer  that  it  is  upon  precisely  the  same 
principle  which  prevents  the  disclosure  of  con- 
ndential  and  privileged  communications. 
There  are,  doubtless,  many  instances  in  which 
the  evidence  of  a  husband  would  convict  the 
wife,  or  the  wife's  would  settle  the  guilt  of 
her  husband,  and  yet  the  law,  in  its  wisdom, 
••eals  his  or  her  mouth.  Likewise  the  testimony 
•of  attorney,  priest,  or  physician  might  estab- 
lish beyond  all  doubt  the  guilt  of  the  client, 
penitent,  or  patient  in  a  given  case,  and  yet  It 
is  excluded.  These  exceptions  are  based  upon 
the  peace  of  society,  but  in  the  estimation  of 
the  people  of  Missouri  good  government  itself 
is  dependent  upon  the  absolute  inviolability  of 
the  ballot  eicept  in  a  ''contested  election." 
and  then  only  under  such  safeguards  as  would 
insure  both  the  secrecy  of  the  ballot  and  abso- 
lute verification  of  the  election  as  held  by  the 
people.  These  two  considerations  governed 
the  convention  in  framing,  and  the  people  in 
adopting,  the  Constitution.  Confirmatory  of 
•our  construction  that  the  ballots  are  preserved 
fiolely  for  evidence  in  contested  elections,  it  is 
to  be  observed  that  election  contests  are  in- 
tended to  be  summary,  and  hence  a  year  was 
<leemed  ample  time  within  which  a  recount 
should  be  made.  Now,  it  is  universally 
^agreed  that  the  admission  of  the  ballots  in  ev- 
idence depends  upon  the  primary  proof  that 
they  have  remained  in  the  same  condition  in 
'which  they  were  cast,  that  they  have  remained 
in  the  custody  of  the  officer  charged  with  their 
lieeping,  and  that  no  opportunity  has  been  af- 
forded whereby  they  might  have  been  changed 
or  tampered  with.  McCrary,  Elections,  2d 
^ed.  §  277;  Coglan  v.  Beard,  67  Cal.  803;  Six 
parte  Brown,  97  Qal.  88.  As  well  stated  by 
the  petitioner  in  his  return  to  the  court,  if  the 
ballot  l)Oxes  may  be  opened,  and  the  ballots 
•themselves  handled  and  examined,  by  twelve 
^rand  jurors,  the  prima  facie  case  for  the 
parties  to  the  contested  election  is  destroyed, 
or  at  least  rendered  exceedingly  difficult  to  es- 
tablish; and  we  may  add  that,  if  one  grand 
Jury  niay  demand  the  ballots,  all  grand  juries 
and  all  examining  magistrates  and  all  courts 
may  do  so,  and  thus  the  evident  and  sole  pur 
pose  of  preserving  the  ballots  be  entirely  frus- 
trated. So  long  as  the  recorder  of  voters  or 
<X)unty  clerk  permits  no  one  but  the  contestine 
candidates  to  inspect  the  boxes  under  the  safe- 
guards of  the  law,  they  have  every  assurance 
4iod  presumption  that  they  have  not  been  tam- 
pered with;  but  if  they  must,  under  this 
aweeping  order,  be  turned  over  to  a  grand  jurv 
for  twelve  men  to  handle  and  scan,  great  diM- 
-^ulty  must  result  in  making  even  the  prelimi- 
nary proof  necessary  to  £lmit  them  in  the 
further  steps  of  the  contests. 

There  is  another  consideration  mentioned  by 
the  supreme  court  of  Michiean  which  deserves 
notinc:.  Says  Judge  Campbell,  in  P(p(7p^e,  Wil 
iiami,  v.  Cicotl,  16  Mich.  loc.  cit.  802. 97  Am. 
Dec.  141,  "When  we  consider  that  for  very 
tnany  years  legislation  has  been  often  modifier! 
for  the  very  purpose  of  suppressing  illegal 
voting,  and  when  we  know  that  hundreds  of 
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elections  must  have  been  turned  by  the  balloti 
of  unequal ified  voters,  the  absence  of  any  body 
of  decisions  upon  the  subject  is  very  strong 
proof  that  inquiry  into  private  ballots  is  felt 
to  be  a  violation  of  the  coostiiutional  safeguara 
on  which  we  pride  ourselves,  as  distinguish- 
ing our  elections  from  those  which  we  are 
wont  to  regard  as  conducted  on  unsafe  princi- 
ples." Again,  it  is  perfectly  evident  that  the 
countv  clerks  and  recorders  of  voters  cannot 
comply  with  the  law  if  they  can  be  compelled 
by  the  courts  to  permit  these  boxes  to  be 
opened  by  any  and  eyexj  court  that  may  de- 
mand them;  and,  on  the  other  hand,  (t  the 
grand  jury  or  a  committing  magistrate  may 
take  charge  of  the  ballot  boxes,  and  discover 
how  each  elector  votes,  and  the  judges  or 
clerk  are  indicted,  but  not  tried  before  the  ex- 
piration of  the  year,  must  the  clerk  or  recorder 
of  voters  again  violate  the  law,  and  refuse  to 
destroy  the  ballots,  or,  if  he  does  destroy  them 
in  obedience  to  the  statute,  will  he  be  in  con- 
tempt of  the  court?  The  conclusion,  it  seems 
to  us,  is  inevitable  that,  however  necessary  it 
is  to  punish  crime,  the  courts  must  be  careful 
that  they  do  not  override  the  organic  and  stat- 
ute laws  of  the  state.  The  case  of  Lee  v.  Bir- 
reU,  8  Campb.  887,  is  cited  to  show  that  there 
is  an  implied  exception  of  the  evidence  to  be 
given  in  a  court  of  justice  where  a  witness  had 
taken  an  oath  of  secrecy.  The  meager  report 
of  that  case  does  not  disclose  that  the  oath  of 
secrecy  was  even  lawful.  If  it  was  a  mere  vol- 
untary oath,  not  to  disclose  a  matter  not 
otherwise  privileged,  as  it  would  seem  to  have 
been,  then,  no  doubt.  Lord  Ellenborough  ex- 
pressed the  correct  rule.  But  here  the  official 
oath  of  the  recorder  of  voters  is  in  harmony 
with  the  organic  and  statute  law.  We  are 
cited  to  the  decision  in  Ex  parte  Brown,  72  Mo. 
88, 37  Am.  Rep.  426,  in  which  the  agent  of  a 
telegraph  company  was  subpoenaed  to  produce 
certain  private  dispatches,  and  it  was  held  they 
were  not  privileged  communications;  but  the 
reasoning  of  Uiat  case  only  strengthens  the 
view  that  where  the  paper  sought  is  not  only 
privileged,  but  that  privilege  the  result  of  the 
enlightened  opinion  of  the  people  as  expressed 
in  their  fundamental  laws,  it  will  be  sustained. 
There  is  no  question  of  the  cogency  of  the 
argument  which  urges  the  importance  of  pun- 
ishing election  officers  for  making  false  re- 
turnsr  We  recognize  its  full  force,  and  yet 
we  are  not  prepared  to  agree  that,  because  now 
and  then  an  official  violates  his  oath  of  office, 
and  escapes  punishment  through  some  tecbni- 
cal  rule  of  evidence,  our  system  of  government 
is  a  failure.  We  deem  it  far  more  essential  to 
maintain  the  integrity  of  the  Constitution  than 
to  punish  any  one  man  or  set  of  men.  If  a 
criminal  cannot  be  punished  save  by  the  in- 
fringement of  the  Constitution,  then  he  should 
go  acquit,  and  the  people  can  amend  their 
Constitution  and  laws  if  they  see  fit.  The  ty- 
ranny of  giant  corporations  and  concentrated 
wealth  on  the  one  band,  and  the  combinations 
of  laborers  and  workmen  upon  the  other,  to 
say  nothing  of  the  influence  of  parties,  makes  it 
exceedingly  difficult  for  any  save  a  bold  and 
rouraj^eous  man  to  vote  an  open  ticket,  and 
the  courts  should  be  exceedingly  careful, 
therefore,  in  discrediting  the  secret  ballot. 
The  people,  through  their  representatives,  can 
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prescribe  more  drastic  remedies  for  the  wrongs 
that  experience  has  demonstrated  will  occur 
under  any  system  of  laws,  but  the  remedy  is 
not  in  courts  disregarding  the  Constitution, 
and  laws  made  to  perpetuate  it.  Accordingly 
we  hold  that  the  petitioner  properly  refused  to 
open  the  ballot  boxes,  and  the  order  of  the 
criminal  court  was  in  excess  of  its  Jurisdiction, 
and  the  petitioner  is  dieeharged  from  further 
custody  of  the  marshal, 

MaefarUtne,  Burg^essy  and  Sher^roody 

JJ.,  concur.  Barclay*  J.,  concurs  in  dis- 
charging petitioner  for  reasons  staled  in  his 
separate  opinion.  Brace*  Ch.  J.,  and  Rob- 
inson* J.,  dissent 

Barclay*  J.,  concurring: 

The  record  in  this  case  shows  that  before  the 
order  was  made  by  the  criminal  court  for  pro- 
duction of  ballots  cast  at  the  last  November 
election,  the  recorder  of  voters,  under  direction 
of  the  circuit  court,  had  entered  upon  an  ex- 
amination or  recount  of  the  same  ballots,  and 
that  that  examination  was  not  finished.  Such 
examination  is  authoriz|d  by  the  Constitu- 
tion and  laws  of  this  state,  in  election  con- 
tests. Const.  1875,  art  8,  §  8:Rev.  Stat  1889, 
§1  4721-4728;  State,  McCurdy,  v.  ^<wjtfr(1895) 
1^6  Mo.  653.  While  such  an  examination  is 
in  progress,  under  the  order  of  a  competent 
court,  It  seems  to  me  that  the  recorder  of  voters 


should  not  be  compelled  to  Immediately  pro» 
duce  before  some  other  court  the  ballots  re> 
quired  to  complete  that  examination. 

There  is  no  suggestion  that  the  examination 
in  the  contested  election  case  has  becoi  unreas- 
onably prolonged.  Nor  is  there  an  intlmatioa- 
of  any  abuse  of  the  circuit  court's  order  to 
avoid  compliance  with  the  order  of  the  criminal 
court  There  is  nothing  before  us  showing  any 
bad  faith  on  the  recorder's  part  in  reference 
to  the  execution  of  the  order  in  the  electioi^ 
case.  The  short  time  which  has  elapsed  since 
the  beginning  of  the  contest  excludes  any  such 
reference. 

Under  our  positive  law  the  sufBciency  of  the 
facts  upon  which  a  court  is  proceeding  to  punish 
for  contempt  may  be  inquired  into  by  means 
of  the  writ  of  habeas  corpus.  Rev.  Stat.  1889. 
§  5878.  Hence  it  is  proper  for  us  to  consider 
whether  the  facts  before  the  judge  of  the  crim- 
inal court  warranted  the  punishment  of  im- 
prisonment for  contempt  which  he  impose<l 
upon  relator.  In  my  opinion  they  did  not  war- 
rant such  punishment 

The  relator  should  be  discharged  from  cus- 
tody. 

It  seems  to  me  unnecessary,  in  the  circum- 
stances, to  go  into  the  general  question  of  the- 
secrecy  of  the  ballot,  or  to  ascertain  the  extent 
of  the  immunity  of  ballot  boxes  or  their 
contents  from  examination  in  judicial  proceed- 
ingik 
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John  L.  WALSH,  Treasurer  of  .Vigo  County. 

etal.,  Appts., 
«. 

STATE  of  Indiana,  exrel,    James  SOULES, 
County  Auditor. 

atf  Ind.  867.) 

An  amendment  of  a  statute  relatinfl^  to 
fees  and  ealarles  of  offloeret  wbich  wvm 
unconstitutional  as  to  certain  ofBoers  because  it 
did  not  apply  to  all  the  counties  in  the  state,  may 
be  made  by  asuljeequent  lefiri^lature  so  as  to  ex- 
tend provisions  in  respect  to  those  officers  to  all 
the  counties,  and  thereby  remedy  the  constitu- 
tional objections. 

(BieCahe  and  Hackney^  JJ,,  dissent^ 
(June  28,  ISOttO 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Vigo  County  in  favor 
of  relator  in  an  action  brought  upon  abend  of 
the  county  treasurer  for  his  failure  to  psy  over 
certain  moneys  which  had  been  collected  by 
him.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Lamb  ft  Beaeley  and  John  R» 
^ilson  for  appellsots. 

Messrs.  W.   A.  Ketcham   and  Samuel 
•  Huston  for  appellee. 


Nora.~For  another  decision  as  to  the  effect  of 
an  amendment  to  cure  an  unconstitutional  stat- 
ute, see  State.  Bichards,  v.  Cincinnati  (Ohio)  27  L. 
B.  A.  787. 
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Jordan,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  by  the  state  ii» 
the  lower  court  on  the  relation  of  the  auditor 
against  the  appellant  Walsh,  treasurer  of  Vigo> 
county,  and  his  coappellauts,  who  are  sureties 
upon  his  official  bond.  The  breach  of  the 
bond,  as  alleged  in  the  complaint,  was  the  fail- 
ure of  said  appellant,  as  such  treasurer,  to  pay 
over  certain  moneys,  and  a  conversion  of  the 
same  to  his  own  use,  upon  the  claim  and  con- 
tention that  under  the  provisions  of  the  act  of 
1879  (Acts  1879,  p.  130)  he  was  entitled  to  re- 
ceive and  retain  for  his  own  use,  as  compensa- 
tion, 1  per  cent  upon  the  first  $100,000  of  taxe» 
collected  by  him,  and  one  half  of  1  per  cent 
upon  the  residue  collected  in  excess  of  $100.- 
000,  and  in  addition  thereto  6  per  cent  upon  all 
delinquent  taxes  collected  by  him,  as  provided 
by  §  80  of  the  act  of  1879.  Appellants  unsuc- 
cessfully demurred  to  the  complaint,  upon  the 
ground  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  de- 
cision of  the  court  in  oyerruling  the  demurrer 
is  the  only  error  assiened.  The  gist  of  the  con- 
tention of  appellants'  learned  counsel  is  that, 
inasmuch  as  the  salary  provisions  as  fixed  hy 
the  act  of  1891  (Acts  1891,  p.  424)  have  been 
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declared  uncoostituttonal  by  this  coart  in  the 
case  of  State,  Benton  Covntjf  Comrt.,  y.  Boiee, 
1^  lod.  506,  these  are  thereby  eliminated  from 
that  act;  that  this  being  true,  the  only  remain- 
ing provisions  of  the  law  of  1891  in  respect  to 
the  treasurers'  compensation  are  the  fees  pro- 
vided and  allowed  by  §§  120  and  122,  and 
hence  it  is  contended  that  as  this  act  now  stands, 
since  the  decision  of  this  court  in  the  Boiee 
Caae,  ntpra,  there  is  no  conflict  in  regard  to 
the  compensation  of  county  (reasnrers  between 
it  and  the  act  of  1879,  ana  that  therefore  this 
last  act,  in  this  respect,  is  not  repealed  by  the 
former,  and  consequently  appellant  Walsh  is 
entitled  to  the  compensation  and  fees  allowed 
by  the  provisions  of  the  act  of  1879.    In  the 
case  of  Henderson  v.  State,  Stout,  137  Ind.  552, 
24  L.  R.  A.  469,   the  principal  features  and 
scope  of  the  law  of  1891  were  by  a  majority  of 
this  court  at  that  time  held  to  be  constitutional 
and  a   valid   exercise   of   legislative   power. 
While;  in  the  judgment  of  the  writer  of  the 
opinion  in  the  case  at  bar,  speaking  individu- 
ally for  himself,  and  not  for  the  court,  the  re- 
sult reached  in  the  case  last  cited  may  be  in 
some  respects  questionable,  however,  that  de- 
cision, and  also  the  one  of  State,  McCay,  v. 
Kroet,  140  Ind.  41,  are  still  adhered  to  and  ap- 
proved by  a  majority  of  the  members  of  tbis 
court,  as  now  constituted,  and  the  questions 
therein  involved  and  decided  must  be  deemed 
and  held,  at  least  so  far  as  the  act  of  1891  is 
concerned,  as  settled.    In  the  case  of  State, 
Benton  Countp  Camrs.,  y.  Boiee,  supra,  it  was 
held  by  this  court  that  by  reason  of  the  fact 
that  the  fee  and  salarjr  law  of  1891  in  §  93 
omitted  to  provide  salaries  for  certain  officers 
of    Shelby   county,    that  of  treasurer  being 
among  the  number,  it  was  unconstitutional, 
upon  the  grounds  that  the  act  was  thereby  in 
conflict  with  art.  4,  §  22,  of  the  state  Constitu- 
tion, prohibiting  local  laws  except  those  which 
grade  the  compensation  of  officers  in  porpor- 
tion  to  population  and  the  services  required, 
and   also  that  it   was  in  conflict  with  art.  4, 
§  28,  by  reason  that  it  was  not  of  a  general  and 
uniform  operation  throughout  the  state. 

At  thA  very  threshold  of  the  consideration  of 
the  cardinal  questions  involved  in  this  appeal 
we  are  confronted  by  the  proposition,  or  rather 
request,  upon  the  part  of  the  state's  able  and 
learned  attorney  general,  to  consider  the  valid- 
ity and  effect  of  the  legislative  act  approved 
FebT*]&rj  25,  1898  (Acts  1898,  p.  142),  amend- 
ing §  93  of  the  Statute  of  1891,  which  amenda- 
tory act  supplied  the  omissions  of  the  section 
as  it  was  originally  enacted  by  providing  com- 
pensation for  the  auditor,  treasurer,  and  recor- 
der of  Shelby  county.  His  contention  is  that 
this  amendment  was  a  valid  exercise  of  power 
upon  the  part  of  the  legislature, and  that  thereby 
the  objectionable  features  of  the  statute,  and 
its  constitutional  infirmities  as  adjudged  to 
have  existed  against  it  in  the  case  of  Slate, 
Benton  County  Comrs. ,  v.  SS^i'e^,  were  eliminated 
by  supplying  the  provisions  which  made  the 
law  in  question  conform  to  the  requirements 
of  the  Constitution,  and  that  thereby  its  in- 
validity was  cured,  and  the  salary  provisions 
thereof,  as  a  whole,  rendered  operative  in  the 
future.  .This  is  an  important  question,  under 
tbis  contention,  for  the  determination  of  this 
court    We  have  given  such  consideration  and 
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deliberation  as  time  would  permit,  and  have 
arrived  at  the  conclusion  that  this  contention 
of  the  attorney  general  must  be  sustained,  and 
is  decisive  in  this  appeal.  It  appears  from  the 
facts  alleged  in  the  complaint  that  appellant 
Walsh,  was  elected  treasurer  of  Vigo  county  ia 

1892,  and  that  his  official  term  began,  ana  he> 
assumed  the  duties  of  his  office,  on  Aueust  22, 

1893.  The  laws  of  1898,  and  along  with  them 
the  amendstory  act  in  controversy,  went  into- 
force  and  effect  May  18,  1898,  and  hence,  if 
this  act  resulted  in  curing  the  constitutional  in- 
flrmiiies  and  existed  agamst  the  statute  of  1891, 
its  effect,  i)r  results,  are  applicable  to  and  con- 
trolling in  the  case  now  before  us;  for,  as  here- 
tofore stated,  appellant  was  elected  after  the- 
taking  effect  of  the  law  of  1891,  and  also  went 
into  office  subsequent  to  the  taking  effect  of 
the  amendatory  act  in  controversy.  Section 
98,  as  it  appears  from  the  printed  acts  to  have^ 
been  originally  adopted,  is  as  follows: 

**Sec.  98.  In  the  county  of  Shelby  the  an- 
nual salary  of  the  clerk  of  the  circuit  court 
shall  be  $2,850  and  of  the  sheriff  $2,050/' 
The  act  of  1893,  by  which  this  section  was. 
amended,  was  entitled,  '*An  Act  to  Amend  Sec- 
tion 98,  of  an  Act  Fixing  the  Compensation, 
Prescribing  the  Duties  of  Certain  State  and 
County  Officers,  and  Providing  Penalties  for 
the  Violation  of  Its  Provisions,  Approved 
March  9,  1891,"  and  is  as  follows:  "Sec.  1. 
Be  it  enacted  by  the  general  assembly  of  the- 
state  of  Indiana,  that^  93  of  the  above-entitled 
act  be  and  the  same  is  hereby  amended  so  aa 
to  read  as  follows:  Sec.  93.  in  the  county  of 
Shelby  the  annual  salary  of  the  clerk  of  th» 
circuit  court  shall  be  twenty-three  hundred  (2,- 
300)  dollars,  of  the  auditor  twenty-five  hun- 
dred snd  fifty  (2,550)  dollars,  of  the  recorder 
thirteen  hundred  (1.800)  dollars,  of  the  treasurer 
twenty  hundred  and  fifty  (2,050)  dollars,  and 
of  the  sheriff  twenty  hundred  and  fifty  (2,050> 
dollars." 

It  is  evident  and  undisputed  that  where  a. 
statute  or  any  part  thereof  is  invalid  by  reason 
of  an  absence  of  power  in  the  Icgislai  ure,  in  the^ 
first  instance,  under  the  Constitution,  to  enact 
the  law,  it  would  not  be  possible  for  that  body 
to  confirm  or  render  the  same  valid  by  amend- 
ment.   But  where  the  obnoxious  features  of 
the  statute  may  be  removed,  or  essential  onefr 
supplied  by  a  proper  amendment,  so  that  it  can 
be  held  that,  had  the  law  been  primarily  so- 
molded  or  framed  under  its  title  and  within  its- 
scope  ss  it  has  been  by  the  amendment  thereto, 
it  would  have  been  free  of  the  objections  ex- 
isting against  it  as  it  oiiginnlly  stood,  and  also- 
within  the  power  of  the  legislature  to  enact  it, 
then,  and  in  that  event,  the  statute  may  bfr 
rendered  valid  by  amendment,  so  far  as   its. 
future  operations  may  extend.   See  State,  Rteh- 
ards,  V.  Cincinnati,  52  Ohio  St  419,  27  L.  R. 
A.  787.     The  act  of  1891,   it  must  be  remem- 
bered, was  not  held  to  be  invalid  as  an  entirety, 
but  only  as  to  a  part  of  its  salary  provisions. 
The  act  of  1893  does  not  attempt  or  profess  U> 
amend  the  entire  act  of  1891;  it  only  supplied 
certain  provisions  in  which  g  93  was  deficient. 
This  section,  as  we  have  seen,  made  provisions 
alone  for  the  compensation  of  the  clerk  and 
sheriff  of  Sbelby  county,  and  to  this  extent  it 
was  constitutional,  under  the  decision  of  Hen* 
deraon  v.  State,  Stout,  iuvra.    Being  constitt>^ 
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Uonal,  then  so  far  as  it  concerned  the  salaries 
-of  the  clerk   and   sheriff  it  was   subject  to 
amendment  in  like  manner  as  sections  of  other 
fitatutes.    The  only  limitation  placed  upon  the 
legislature  was  not  to  extend  it  by  the  amend- 
fnent  beyond  the  subject  of  the  original  act 
-and    matters   properly   connected  therewith. 
Sutherland,  SUt.  Constr.  g  132.    Strictly  speak- 
ing, an  amendatory  act  is  not  regarded  as  an 
independent  statute,  and  it  may  be  framed  so 
as  to  amend  certain  parts  of  the  law  and  to 
add  such  supplementary  sections  as  might  be 
•embraced  under  the  title  of  the  original  act. 
Stale  V.  Boicera,  14Ind.  195;  Brandon  v.  Slate, 
16  Ind.  197;  Shoemaker  ^r.  Smith,  87  Ind.  122. 
It  is  firmly  settled  that  where  a  section  in  an 
■existing  law  is  amended  in  the  mode  prescribed 
by  the  Constitution  it  ceases  to  exist,  and  the 
section  as  amended  supersedes  the  original  and 
becomes  incorporated  in  and  constitutes  a  part 
of  that  act     BlaJcemore  v.  Dolan,  50  Ind.  194; 
FeiUemany,  State,   Brtnon,  98  Ind.  618.     A 
statute  amending  a  former  act  operates  as  to 
matters  thereafter  occurring  precisely  as  if  the 
4imendatory  act  bad  been  added  to  the  original 
act  at  the  time  of  its  adoption,  and  the  two  acts 
must  be  construed  together  and  as  one  statute. 
Jlotbrook  V.  Mehol,  86    111.   161;  Tumey  r. 
Wilton,  Id.   885;  Kamerick  v.   Oastteman,  21 
Mo.  App.    587;    Endlich,    Interpretatioo  of 
Statutes,  §  295;  Ely  ▼.  Holton,  15  K   Y.  595; 
State,  Atty,    Gen.,  v.  Rannon,  73  Mo.  88.    In 
the  case  of  State,  Richardi,  v.  Cincinnati,  eu- 
^a,  where  the  question  of  curing  an  unconsti- 
tutional statute   by   an  amendment  was  be- 
fore the  supreme  court  of  Ohio,  it  was  said: 
"Where     one     or     more     sections     of    a 
statute  are  amended  by  a  new    act,  and  the 
amendatory  act  contains  the  entire  section  or 
aectfons  amended,  and  repeals  the  section  or 
-sections  so  amended,  the  section  or  sections,  as 
amended,  must  be  construed  as  though  intro- 
duced into  the  place  of  the  repealed  section  or 
sections  in  the  original  act,  and  therefore  in 
view  of  the  provisions  of  the  original  act  as  it 
stands  after  the  amendatory  sections  are  su  in- 
troduced.    McKibben  v.  Lester,  9  Ohio  St.  627. 
And,  it  may  be  added,  the  other  sections  are 
1o  be  interpreted  in  connection  with,  and  in 
view  of,  the  amended  section  or  sections,  and. 
In  its  application  to  cases  arising  after  the 
amendment  has  been  made,  the  whole  statute 
Tnust  have  the  same  operation  and  effect  as  if 
it  then  had  been  re-enacted,  in  terms.    Hence, 
4in  unconstitutional  statute  may  be  amended 
into  a  constitutional  one,  so  far  as  its  future 
-operation  is  concerned,  by  removing  its  objec- 
tionable provisions,  or  supplving  others  to  con- 
form it  to  the  requirements  of  the  Constitution." 
This  power  of  rendering  valid  a  statute  uncon- 
stitutional in  part  was  exercised  by  the  legisla- 
ture of  this  state  prior  to  the  amendatory  act 
-of  1898.     In  the  case  of  Kunte  v.  Sumption, 
117  Ind.  1,  2  L.  R.  A.  655,  this  court  held  that 
the  tax  statute  was  unconstitutional  so  far  as  it 
authorized  boards  of  review  to  add  property  to 
the  list  of  a  taxpayer,  without  giving  him  no- 
tice.   Immediately  following  this  decision  the 
legisUture  of  1889  amended  the  law  by  provid- 
ing for  the  required  notice.    Acts  1889,  p.  867. 
This  act  of  legislative  authority  in  supplying 
this  omission  in  the  statute  as  to  notice  was  not 
to  our  knowledge  controverted.    The  consti- 
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tutional  question  upon  which  the  decision  in 
the  Boice  appeal  was  based  was  not  because  of 
any  infirmity  in  §  25  of  the  act  of  1891,  which 
provided  compensation  for  the  officers  of  Ben- 
ton county,  but  was  solely  for  the  reason  that 
§  98  omitted  to  name  and  fix  the  salary  for  the 
treasurer  of  the  county  of  Shelby.  The  court 
did  not  deny  that  the  legislature  had  the  right 
and  power  in  the  first  instance  to  have  em- 
braced within  said  section  and  provided  for  the 
compensations  of  the  treasurer,  auditor,  and 
recorder  of  that  county,  in  like  manner  as  was 
provided  for  the  other  ninety-one  counties  of 
the  state,  but,  adhering  to  the  rule  laid  down 
in  the  case  of  Henderson  v.  State,  Stovt,  tupra, 
virtually  affirmed  the  constitutional  power  of 
the  general  assembly  to  have  so  provided. 
Possessing  and  being  vested,  then,  with  this 
power  originally,  in  view  of  the  authorities  to 
which  we  have  herein  referred,  and  by  force 
of  the  reason  and  logic  thereof,  how  can  it  in 
reason  be  said  that  ttie  legislature  cannot  exer- 
cise it  by  a  proper  amendatory  act,  adopted  in 
conformity  to  the  Ck>nstitution? 

This  curative  principle  or  power  finds  sup- 
port, bv  analogy  at  least,  in  the  decisions  where 
it  is  held  that  whenever  a  thing  is  wanting,  or 
which  had  been  omitted  in  the  proceedings  of 
boards  or  other  officials,  by  reason  of  which 
such  proceedings  or  action  are  thereby  ren- 
dered invalid,  and  that  the  thing  wanting  or 
which  had  been  omitted  was  something  that 
the  legislature  might  have  dispensed  with  by  a 
prior  statute,  then  and  in  that  event  that  body 
may  validate  the  proceedings  by  a  curative 
act.     Siihin  v.  Sheiby  County  Comrt.  66  Ind. 
109;  Johnson  v.  Wells  County  Comrs.  107  Ind. 
15;  Endlich,  Interpretation  of  Statutes,  §§  291, 
298.    In  fact,  this  doctrine  seems  to  have  been 
applied  in  broad  terms  by  the  Supreme  Court 
of  the  United  States  in  Be  Rahrer,  140  U.  S. 
545,  85  L.  ed.  572,  wherein  was  said  that  where 
Congress  had  removed ^he  obstacle  which  ren- 
dered a  prohibitory  law  of  a  state  invalid  or 
inoperative  as  to  intoxicating  liquors  imported 
and  sold  in  the  original  packages  it  was  not 
necessary  thereafter  to  re  enact  such  prohib- 
itory statute  in  order  to  make  it  operative  upon 
such  liquors  in  the  future.     Being  impressed 
with  this  view,  for  the  reasons  herein  stated 
we  are  constrained  to  hold  that  the  act  of  18^, 
amending  §  98  of  the  statute  of  1891,  served 
the  same  purpose  and  bad  the  same  effect  after 
going  into  force  on  the  18th  day  of  May,  1893, 
as  though  it  had  been  written  in  hoc  verba  in 
the  act  of  1891,  and  from  the  date  last  men- 
tioned the  law  of  1891  was,  as  the  result  of  the 
amendment  in  question,  freed  of  the  constitu- 
tional invalidity  held  to  exist  against  it  as  origi- 
nally enacted.    From  and  after  that  time  the 
salary  features  or  provisions  thereof  were  by  the 
amendment  made  to  apply  to  all  the  treasurers, 
auditors,    and    recorders   in   the   ninety- two 
counties  of  the  state,  and  these  provisions  in 
the  act  as  amended  would  thenceforward  op- 
erate in  controlling  the  compensation  as  therein 
provided  of  such  auditors,  treasurers,  and  re- 
corders as  do  not  come  within  the  exception  of 
§  186,  until  superseded  by  a  subsequent  law, 
in  like  manner  and  to  a  like  effect  as  though 
the  provisions  incorporated  into  g  93,  by  tne 
amendment,  had  been  added  thereto  at  the  time 
of  the  passage  thereof,  and  the  two  acts  muat 
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be  consi  rued  together  aa  ooe  statute.  It  would 
therefore  follow  as  a  necessary  result  that  all 
laws  aod  parts  of  laws  in  conflict  therewith 
would  be  repealed  to  the  extent  of  such  con- 
flict, as  provided  by  §  137  thereof.  As  the  pro- 
visions of  the  act  of  1879,  under  which  appel- 
lant claimed  and  retained  the  fees  in  contro- 
versy,  are  in  conflict  with  the  act  of  1891,  they 
must  be  deemed  and  held  to  be  repealed,  and 
he  most  look  to  the  latter,  and  such  other  laws, 
if  any,  not  in  conflict  therewith,  to  award  him 
compensation  for  the  discharcre  of  his  official 
duties.  WhUe  it  is  true  that  the  conclusion 
which  we  have  reached,  so  far  as  the  operation 
of  the  amendatory  act  in  question  is  concerned, 
is  a  variance  with  the  opinion  of  the  court  in 
the  case  of  State,  Benton  County  Camra.,  v. 
Boice,  the  question  at  that  time  received  but  a 
cursory  examination  and  a  brief  consideration 
bj  the  court,  and  what  was  there  said  relative 
thereto  was  upon  a  mere  suggestion  upon  the 
part  of  counsel  for  the  state,  and  without  due 
deliberation,  and  so  far  as  the  decision  in  that 
case  may  conflict  with  this  opinion  it  must  be 
deemed  and  held,  to  that  extent,  as  modified. 
Other  constitutional  questions  are  presented  by 
counsel  for  appellant,  but,  in  view  of  the  con- 
clusion which  we  have  reached,  they  are  not 
applicable. 

The  trial  court  did  not  err  in  overruling  the 
demurrer,  and  the  judgment  U  affirmed. 

MeCabe*  J.,  dissents  for  the  reasons  stated 
in  his  dissenting  opinion  in  Henderson  v.  StaUf 
JStout,  137  Ind.  552,  24  L.  R.  A.  469. 


^y»  J-f  dissenting: 
I  dissent  from  the  conclusion  reached  by  the 
majority  opinion  for  the  reasons  stated  in  the 
case  of  State,  Benton  County  Comre,,  v.  Boiee, 
140  Ind.  606.  and  for  the  reason,  as  stated  in 
Clare  v.  State,  68  Ind.  17,  that,  "it  is  settled 
by  the  decisions  of  this  court  that  an  act  to 
amend  a  law  which  has  been  repealed  or  is  in- 
valid for  any  cause  is  also  an  invalid  and  void 
law.  Blakemore  v.  Dolan,  60  Ind.  194;  Ford 
V.  Booker,  53  Ind.  896;  Cowley  v.  RuehviUe,  60 
Ind.  327."  See  also  Lawwn  v.  De  Bolt,  78  Ind. 
^63:  Mclntyre  v.  Marine,  93  Ind.  198.  Nor 
do  I  believe  that  two  distinct  and  independeut 
provisions,  by  two  legislatures,  may  be  brought 
together  to  constitute  a  valid  enactment.  In 
State,  Rieftarde,  v.  Cincinnati,  cited  in  the 
oriidnal  opinion,  the  two  provisions  were 
brought  together  by  the  same  legislature.  The 
power  to  amend  a  valid  act  is  not  affected  by 
my  conclusion,  nor  does  it,  in  my  opinion,  sup- 
|K>rt  the  conclusion  of  the  principal  opinion. 

Rehearing  denied. 


JENNET  ELECTRIC    COMPANY,  Appt., 

George  F.  BRANHAM. 
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NOTB.— Ae  to  the  ri^ht  of  Jurors  to  act  oo  their 
own  knowledge  of  facta  In  Iwue  or  relevant  there- 
to, aeeState  v.  Oajmon  (8.  a)  .81  L.  R.  A.  489,  and 
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be  bad  under  the  Indiana  Code  although  plaintiff 
pleaded  the  common  count. 

8«  Tho  admiaaion  of  erldenee  which 
waa  not  objectionablo  for  the  reason  urged 
axalost  it  wlU  not  be  ground  for  reversal  even  If 
the  reason  urged  for  its  admission  may  be  erro- 
neous. 

8*  Nonezperta  ahown  to  be  fkmlliap 
with  the  extent  and  eharaeter  of  aer^- 
ieea  in  the  sale  of  property  may  properly  give 
their  opinion  of  the  value  of  the  service. 

4«  One  aaay  i^^ve  teatimonjr  aa  to  the 
▼alne  of  hia  aervicea  performed  under  a 
contract  though  he  had  never  engaged  in  like 
■ervioe  tjefore.  where  he  Is  shown  to  be  a  man  of 
extended  business  experience. 

6.  Jorora  may  take  into  account  their 
experience  and  relations  among  men  in  deter* 
mining  the  oredibillty  of  witnesses. 

(September  84.  ISOft.) 

APPEAL  bjr  defendant  from  a  judgment  of 
the  Superior  Court  for  Marion  County  in 
favor  of  plaintifT  in  an  action  brought  to  re- 
cover commissions  alleged  to  have  l^n  earned 
by  the  sale  of  certain  machinery  for  defendant. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Meeara.  Miller*  Winter,  &  Elaaa,  for  ap- 
pellant: 

Allegations  and  proof  must  correspond. 
Even  unnecessary  particularity  of  averment 
must  be  supported  by  like  particularity  of 
proof. 

DieketUkuU  v.  Kavfman,  28  Ind.  251. 

A  complaint  must  proceed  upon  a  definite 
theory,  and  the  case  must  be  tried  on  the 
theory  of  the  pleadings.  ^ 

MescaU  y.  TuUy,  91  Ind.  96;  Bremmsrman 
r.  Jenninga,  101  Ind.  253;  Holderman  ▼. 
Miller,  102  Ind.  856;  Leeds  v.  lUehmond,  Id. 
872;  Chicago,  St.  L.  dF.  R.  Co.  v.  Billa,  104 
Ind.  18;  Louiatiile,  K  A.  d  C.  R  Co.  v.  God- 
man.  Id.  490;  First  NaU  Bank  v.  Root,  107 
Ind.  224;  Feder  v.  Field,  117  Ind.  886;  Toledo, 
St.  L.  db  K.  C  R.  Co.  V.  Ltty,  127  Ind.  168; 
Racer  y.  StaU,  181  Ind.  893;  Batman  y. 
Snoddy,  182  Ind.  480. 

When  evidence  is  erroneously  admitted,  the 
presumption  is  that  it  was  harmful,  and  the 
contrary  should  clearly  appear  or  the  case  must 
be  reversed. 

Baltimore,  P.  dt  C.  R.  Co.  y.  Johnaon,  69 
Ind.  247;  Baker  y.  Dessauer,  49  Ind.  28; 
Thompson  v.  Wilson,  84  lud.  94;  Barneit  y. 
Leonard,  66  Ind.  422. 

Error  in  admitting  evidence  is  not  cured  by 
instruction  unless  the  evidence  erroneously  ad- 
mitted be  plainly  and  distinctly  withdrawn 
from  the  jury.  It  should  be  expressly  referred 
to  and  the  jury  told  to  disregard  it  in  such 
terms  that  there  could  be  no  misunderstanding. 

2  Thomp.  Trials,  1711;  Zehner  y.  Kepler, 
16  Ind.  290;  Indianapolis,  P,  d  C.  R.  Co,  y. 
Bvsh,  101  Ind.  683;  Taylor  y.  Wootan,  1  Ind. 

App.  188. 

Upon  such  questions  almost  all  intelligent 
persons  in  the  community  may  be  regarded  aa 
qualified  to  speak  and  state  values  as  facts 
within  their  knowledge. 

Johnson  y.  Thompson,  72  Ind.  177,  87  Am. 
Rep.  152;  Bou>en  v.  Bowen,  74  Ind.  470. 

The  rule  for  determining  who  are  competent 
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ivitneasea  upon  such  subjects  as  the  ooe  upon 
which  appellee  was  allowed  to  express  an 
opiuioD  is:  The  court  must  determiDe  the 
question  of  competency  from  the  evidence, 
but   must  have  some  evidence  showing  ac- 

auaintance  with  the  subject  before  the  evi- 
ence  of  such  a  witness  can  be  heard. 

Forgey  v.  First  Nat  Bank,  66  Ind.  128; 
Davis  Y.  State,  86  Ind.  496,  9  Am.  Hep.  760; 
Marion  County  Comra.  v.  Chambers,  75  Ind. 
409;  Covey  ▼.  CampbeU,  52  Ind.  157;  Lotz  v. 
Scott,  108  Ind.  155;  Ft.  Wayne  v.  Coombs,  107 
Ind.  76,  57  Am.  Rep.  82. 

The  experience  and  knowledge  of  ordinary 
jurymen  do  not  qualify  them  to  form  an 
opinion  as  to  the  value  of  services  of  this  kind. 
The  case  is  not  one  where  opinions  of  witnesses 
are  to  be  excluded  because  they  are  no  better 
than  the  opinions  of  the  jurymen  themselves. 

AUtsT,  Day,  14  MIdu.  616. 

The  value  of  the  services  of  a  mechanic  can 
be  proved  only  by  a  mechanic. 

McCoUum  V.  Seward,  62  N.  Y.  816. 

Of  the  services  of  a  builder,  by  a  builder. 

BbvgA  V.  Cook,  69  111.  581. 

Of  a  bookkeeper  and  accountant,  by  one  of 
the  same  calling. 

Shattuck  V.  Train,  116  Mass.  296. 

Of  attorney's  services  by  attorneys. 

Harnett  v.  Qarvey,  66  N.  Y.  641;  Williams 
V.  Brown,  28  Ohio  St.  647;  Ueadv,  Hargrate, 
105  U.  S.  45,  26  L  ed.  102»;  TurnbuU  v.  Rie/i- 
ardson,  69  Mich.  400;  Thompson  t.  Boyle,  86 
Pa.  477. 

Of  physicians,  by  physicians. 

Wood  V.  Barker,  49  Mich.  296. 

Of  a  real  estate  broker,  by  one  engaged  in 
the  ssme  business.       , 

Elting  v.  Slurtemnt,  41  Conn.  176. 

A  broker  whose  business  it  was  to  sell  real 
estate  in  Philadelphia  was  not  competent  to 
testify  as  to  Uie  commission  earned  by  a  simi- 
lar broker  in  selling  a  colliery  in  another  part 
of  the  state  of  Pennsylvania. 

rotU  V.  Aeehternacht,  93  Pa.  142;  Kilboume 
V.  Jennings,  38  Iowa,  638;  EUingwood  v. 
Bragg,  52  N.  H.  490;  Teerpenning  v.  Com 
Exchange  Ins,  Co,  48  N.  Y.  279;  Lamoure  v. 
Caryl,  4  Denio,  870;  Chamberlain  v.  Rodgers, 
79  Mich.  219. 

Instead  of  being  invited  or  directed  to  pass 
upon  a  case  accoraing  to  their  individual  experi- 
ences and  the  incidents  of  their  own  lives  the 
jury  should  have  been  directed,  if  anything  was 
said  upon  the  subject,  to  decide  the  case  on 
what  they  had  seen  and  heard  in  the  court- 
room, and  not  according  to  whim,  theory,  or 
experience  depending  upon  events  occurring 
elsewhere. 

Densmore  v.  State,  67  Ind.  806,  83  Am.  Rep. 
96. 

Messrs,  Hawkins  ft  Smith  for  appellee. 


',  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  sued  the  appellant  for  the  rea- 
sonable value  of  services,  rendered  by  agree- 
ment, in  effecting  a  sale  of  electric  machinery. 
Upon  the  trial,  the  appellee,  as  a  witness  in 
his  own  belialf,  was  permitted,  over  the  ap- 
pellant's objection,  to  testify  that  the  appel- 
lant's president  had  stated  to  him  that  the  com- 
pany "paid  from  10  to  15  per  cent  for  that  kind 
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of  work."  There  was,  upon  the  entire  evidence 
of  the  appellee,  a  conflict  as  to  whether  the 
alleged  statement  was  a  part  of  the  conversia- 
lion  constituting  the  employment  or  in  a  sub- 
sequent conversation.    However,  the  appellee 
now  insists, and  the  cross-examination  confirms 
his  view,  that  the  alleged  statement  was  a  part 
of  the  conversation  constituting  the  employ- 
ment.   A  further  part  of  the  conversation,  a» 
testified  by  the  appellee,  is  as  follows:  ''I  said  to 
Mr.  Rorison :  'I  have  a  party  who  is  going  into 
the  electric  light  business.    It  is  a  pretty  big^ 
thing,  and  I  want  to  know  whether  you  people 
would  take  hold  of  a  thing  of  that  kind.'    I 
gave  him  some  idea  of  what  the  plant  would 
be.  and  I  told  him  that  I  knew  the  people  were 
able  to  handle  it  if  they  would  go  into  it.     He 
said,  *  Yes;' they  were  m  for  anything.  •Now.* 
I  said,  *Mr.  Rorison,  if  this  thing  is  a  success, 
I  want  the  usual  commission:  that  is  what  I 
am  after.'    H^  said,  *A11  right.'    I  went  oa 
and  told  him  where  the  plant  was,"  etc  Thus,, 
it  will  be  seen  that  the  evidence  tended  to  sup- 
port a  contract,  not  only  for  tbe  performance 
of  the  service  and  tbe  payment  of  "the  usual 
commission,"  but  also  specifying  tbe  rate  of 
that  commission  as  at  "from  10  to  15  per  cent. "^ 
The  appellant  insists  that  tbe  action,  being^ 
for  tbe  quantum  meruit,  permitted  no  evidence 
of  a  contract  as  to  the  value  of  the  services 
rendered.    The  appellee's  contention  is  that 
the   evidence  was  admissible   to  prove   the 
knowledge  of  the  witness  as  to  the  rate  of 
commissions  paid  for  such   services,  and  aa 
qualifying  him  to  testify  as  to  the  value  of 
such  services.    If  the  evidence  was  not  objec- 
tionable for  the  reason  urged  against  it,  we  are 
not  at  liberty  to  hold  its  admission  to  have 
been  erroneous,  though  the  reason  for  its  ad- 
mission given  by  the  appellee  may  be  incorrect. 
While  the  rule  that  one  may  plead  the  com- 
mon count,  and  recover  notwithstanding  the 
evidence  discloses  a  special  contract,  would, 
upon  first  impression,  seem  to  be  at  variance 
with  the  ordinary  rules  of  pleading  and  prac- 
tice; yet  it  has  been  repeatedly  held  that  under 
our  Code  such  recovery  may  be  had.    Scott  v. 
Congdon,  106  Ind.  268;  Shilling  y.  Templeton^ 
66  Ind.  585;  Brown  v.  Perry,  14  Ind.  82;  Ker- 
stetter  v.   Raymond,  10  Ind.  199.    In  Seatt  t. 
Congdon  it  was  held  that  evidence  of  an  agree- 
ment that,  for  the  work  done,   the  plaintiff 
should  receive  a  sum  stated,  was  "clearly  com- 
petent, as  tending  to  show  the  value  of  the 
work  and  labor  dona"    Upon  the  theory  of 
that  holding,  it  was  certainly  proper  to  admit 
the  appellant's  statements  of  the  commissions 
usually  paid  by  it.  as  evidence  of  the  value  of 
the  appellee's  services  for  which,  as  he  testified 
he  was  to  receive  the   **u8ual  commission."^ 
However,  we  think  that  the  question  of  the 
admissibility  of  the  evidence  as  a  part  of  the 
contract  is  not  presented.    At  the   time  the 
court  passed  upon  the  objection  of  the  appel- 
lant, the  witness  had  testified  that  the  conver- 
sation with  reference  to  the  usual  commission 
paid    by   the    company   was   subsequent    to 
the  conversation  in    which  the  employment 
was    made.     It    was  upon  cross-examination 
that  the  witness  stated  the  time  as  that  of  tha 
making  of  the  employment.     No  motion  to 
strike  out  the  evidence  so  objected  to  followed, 
and  the  court  was  not  asked  to  pass  upon  the 
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-question  in  the  light  in  which  the  cross-exam- 
inatioQ  placed  it.  In  our  opinion  the  evidence 
Tvas  not  objectionable  for  the  reason  pointed 
out  to  the  trial  court,  and  repeated  in  this 
•court 

It  is  farther  complained  that,  while  the  ap- 
pellee was  a  witness  in  his  own  behalf,  he  was 
permitted,  over  the  objection  and  exception  of 
the  appellant,  to  testify  as  to  his  opinion  of 
the  value  of  his  services  in  the  matter  of  said 
-sale.  It  was  claimed  by  appellant's  learned 
counsel  in  the  trial  court,  as  it  is  in  this  court, 
that  the  services  for  which  recovery  was  sought 
were  of  a  professional  character,  and  so  far 
involved  special  training  and  skill  that  their 
Talue  should  be  proven  only  by  witnesses  who 
miffht  be  shown  to  possess  such  training  and 
-akiU  as  to  enable  them  to  testify  as  experts,  or 
to  have  possessed  particular  acquaintance  with 
the  usage  of  those  engaged  iq  performing  or 
employing  that  special  line  of  service,  as  to 
the  commissions  paid  and  received.  It  was 
not  shown  that  the  appellee  had  an  acquaint 
ance  with  that  usage,  but  he  had  testified  as  to 
■all  that  he  didi  in  connection  with  said  sale, 
and  as  to  the  conclusion  of  the  negotiations  in 
which  he  participated.  It  is  conceded  by  coun- 
sel for  appellee  that  the  value  of  such  service 
necessarily  called  for  opinion  evidence,  but  it  is 
denied  that  such  opinions  should,  necessarily, 
bave  been  those  oz  experts,  or  those  familiar 
with  the  custom  or  usage  in  the  matter  of 
commissions  in  that  special  line  of  service. 
While  we  have  no  doubt  that  the  value  of  such 
«ervice  was  the  subject  of  proof  by  expert  tes- 
timony, yet  we  are  equally  well  satisfied  that 
nonexperts  who  are  shown  to  be  familiar  with 
the  extent  and  character  of  the  particular 
service  may  properly  give  their  opinion  of  the 
-value  of  that  service.  T/niiiviUe,  N»  A.  d  C, 
H.  Co.  V.  Berkey,  186  Ind.  181;  Lafayette  v. 
JVfl^fe,  118  Ind.  425;  Carthage  Turnp,  Co.  v. 
Andrewe,  102  Ind.  188,  62  Am.  Rep.  658; 
Bennett  v.  Meehan,  88  Ind.  566,  48  Am. 
Bep.  78;  Smith  v.  Indianapciie  d  8t.  L. 
R.  Co.  80  Ind.  288;  CoUe  v.  State.  75  Ind. 
^11;  Eblten  v  Lake  Counjy  Comrs.  55 
Ind.  194;  Indianapolit  v.  miffer,  *  80  Ind. 
235;  J>oe,  Sutton,  v.  Reagan,  5  Blackf  217, 
38  Am.  Dec.  466  These  cases  do  not  in- 
<;1nde  the  long  line  of  decisions  in  this  state 
holding  that  where  mental  capacity  is  in  issue, 
and  though  Involving  a  question  of  the  highest 
order  of  skill  and  learning,  nonexperts  who 
bave  shown  an  acquaintance  with  the  person 
under  inquest  may  give  their  opinions  as  to  ca- 
pacity. As  illustrated  in  many  of  the  cases, 
the  value  of  an  opinion,  whether  expert  or  non- 
-expert,  mnst  depiend  upon  extent  of  knowledge 
and  the  degree  of  skill  of  the  witness;  but  the 
question  of  the  value  of  the  opinion  is  not  one 
of  law  for  the  court,  but  is  one  of  fact  for  the 
jury  in  giving  weight  to  the  evidence.  In  In- 
dianapolis V.  Evffer,  supra,  it  was  said :  '*The 
action  of  the  court  below  in  allowing  witnesses, 
not  elperts,  to  give  their  opinion  as  to  the  ca- 
pacity of  the  sewer,  Is  questioned.  The  rule 
is  that  any  witness,  not  an  expert,  who  knows 
the  facts  personally,  may  give  an  opinion  in  a 
matter  requiring  skill,  stating  also  the  facts 
upon  which  he  bases  that  opinion/'  The  rule 
so  stated  has  been  quoted  with  approval  in 
most  of  the  great  variety  of  cases  we  have 
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cited.  In  Bennett  v.  Meehnn,  supra,  it  was 
said  that  *'it  has  long  been  the  rule  in  the  state 
that  a  witness  who  is  familiar  with  the  facts, 
and  who  states  them  to  the  jury,  may  express 
an  opinion,  although  he  is  not  an  expert,  if  the 
case  is  one  in  which  it  is  proper  to  express  an 
opinion."  Though  never  having  engaged  in  a 
like  service,  the  appellee  was  shown  to  be  a 
man  of  extended  business  experience;  that  he 
was  employed  for  this  special  service  by  the 
appellant,  and  performed  the  service  for  which 
he  was  so  employed. 

Another  witness  called  in  behalf  of  the  ap- 
pellee testified  that  for  two  vears  he  had  en- 
gaged in  selling  electric  lighting  apparatus  for 
the  establishment  of  electric  lighting  plants  in 
cities  and  towns,  and  that  he  was  acquainted 
with  the  value  of  services  such  as  the  appellee 
bad  performed.  Several  of  the  questions 
eliciting  such  testimony  were  answered  over 
the  objection  and  exception  of  the  appellant, 
and,  following  such  testimony,  the  witness  tes- 
tified, without  objection  or  exception,  in  an- 
swer to  a  question  by  appellee's  counsel,  that 
the  value  of  such  service  was  10  per  cent.  It 
is  now  insisted  for  the  appellant  *'that  his  ex- 
amination fell  far  short  of  showing  that  he  was 
competent  to  express  an  opinion  as  to  the  value 
of  plalntilTs  services."  Ko  objections  are  here 
urged  to  the  rulings  upon  the  preliminarv 
Questions  eliciting  the  testimony  of  the  quali- 
ncations  of  the  witness  to  testify  as  an  expert 
to  the  value  of  appellee's  services.  It  will  be 
seen,  therefore,  that  no  question  as  to  the  evi- 
dence of  this  witness  is  before  the  court.  How- 
ever, it  may  be  said  that  the  question  as  to  the 
qualification  of  a  witness  to  testify  as  an  expert 
is  for  the  trial  court,  in  the  exercise  of  a  sound 
discretion,  and  that  when  there  is  some  evi- 
dence of  that  qualification,  and  the  trial  court 
has  not  abused  that  discretion,  this  court  will 
not  review  the  action.  Davis  v.  State,  85  Ind. 
496,  9  Am.  Rep.  760;  Forgey  v.  First  Nat. 
Bank,  66  Ind.  128;  Ft.  Wayne  v.  Coombs,  107 
Ind.  75,  57  Am.  Rep.  82. 

The  ^  third  of  the  court's  charges  to  the 
jury  was  that,  if  they  should  find  from  a  pre- 
ponderance of  the  evidence  in  favor  of  the 
plaintifif,  they  should  assess  such  reasonable 
compensation  as  they  should  determine  from  a 
preponderance  of  the  evidence  he  should  re- 
ceive for  the  services  performed.  It  is  com- 
plained that  the  charge  was  not  applicable  to 
the  evidence;  that  the  complaint  alleged  a  sale 
to  Sutter,  and  the  evidence  showed  a  sale  to  an- 
other. The  charge  does  not  assume  that  the 
contingency  claimed  did  not  exist,  but  it 
directed  the  assessment  of  damages  in  the  event 
of  a  findinfT  for  the  plaintiff. 

The  fourth  charge  was  as  follows:  "If  you 
find,  from  a  fair  preponderance  of  the  evi- 
dence, that  the  defendant  Brainard  Rorison  was 
agent  of  the  defendant  the  Jenney  Electric 
Company,  and  within  the  line  and  scope  of  his 
agency  and  employment  he  made  a  contract  of 
employment  with  the  plaintiff  to  introduce 
the  parties  to  the  Jenney  Electric  Company, 
to  the  end  that  they  might  sell  to  said  parlies, 
described  in  the  plaintiff's  complaint,  certain 
machinery  and  appliances  for  an  electric  light 
plant,  ana,  in  pursuance  of  said  employment, 
he  did  introduce  said  parties  to  the  said  Jenney 
Electric  Company,  and,  as  a  result  of  the  plain- 
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tiff's  service,  in  pursaance  of  said  contract, 
the  Jenney  Electric  Company  sold  said  electric 
plant,  as  described  in  the  complaint,  then  your 
finding  should  be  for  the  plaintiff;  but  if  you 
find,  from  a  fair  preponderance  of  the  evidence, 
that  such  contract  v?as  made  between  the  de- 
fendant BraiDard  Rorison  and  the  plaintiff,  if 
said  Rorison  was  not  the  authorized  agent  of 
said  company,  and  was  not  at  said  time  acting 
within  the  line  and  scope  of  his  authority  as  such 
agent,  the  Jenney  Electric  Company  would  not 
be  bound  by  any  contract  made  by  him  in  the 
premises,  unless  the  same  was  confirmed  and 
accepted  afterwards,  when  knowledge  of  said 
contract  came  to  them,  or,  without  formal  ac- 
ceptance of  the  same  when  full  knowledge  of 
the  same  came  to  them,  they  acted  upon  it,  and 
accepted  it,  and  accepted  the  benefits  under 
it."  The  objection  urged  against  this  instruc- 
tion is  that  it  was  not  responsive  to  any  issue 
raised  by  the  pleadings  or  the  evidence. 
Though  this  objection  may  be  true,  it  is  mani- 
fest that  the  substantial  rights  of  the  appellant 
were  not  impaired  by  the  charge,  since  its 
only  effect  would  be  to  require  that  the  plaintiff 
should  discharge  a  burden  not  resting  upon 
him,  and  in  no  way  essential  to  his  recovery. 
No  phase  of  the  charge  required  more  from 
the  defense  to  defeat  the  plaintilTs  cause  of 
action  or  to  diminish  the  amount  of  recovery, 
and  certainly  it  was  not  calculated  to  preju- 
dice the  jury  against  the  appellant  or  its  de- 
fense. 

The  fifth  charge  was  as  follows:  *'You  are 
the  exclusive  ludges  of  the  credibility  of  the 
witnesses,  and  it  is  your  duty  to  reconcile  any 
conflict  that  may  appear  in  the  evidence,  as 
far  as  may  be  in  your  power,  upon  the  theory 
that  each  witness  has  sworn  to  the  truth. 
When  this  cannot  be  done,  you  may  consider 
the  conduct  of  the  witnesses  upon  the  stand, 
the  nature  of  the  evidence  giyen  by  them,  how 
far  they  are  corroborated  or  contradicted  by 
other  testimony,  their  interest,  if  any.  in  the 
cause,  their  relation  to  the  parties,  and  such 
other  facts  appearing  in  the  eyidence  as  will, 
in  your  judgment,  aid  you  in  determining 
whom  you  will  believe,  and  you  may  aUo,  in 
eonndering  whom  you  will  or  will  not  believe, 
take  into  account  your  experience  and  relatione 
among  men."  The  objection  to  this  charge 
is  confined  to  the  last  direction  thereof,  that 
which  we  have  italicized.  By  this  it  is  claimed 
that  the  jurors  were  advised  that  it  was 
proper  for  them  to  employ  any  of  their 
particular  experiences  and  relations  among 
men  out  of  court,  in  determining  the 
rights  of  the  parties.  It  is  argued  that  such 
a  rule  would  permit  the  disposition  of  a  cause 
upon  the  whims  of  jurors,  rather  than  upon  the 
law  and  the  evidence  as  they  were  learned  in 
the  trial.    Jurors  should  be,  and,  as  a  rule,  are, 
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selected  because  of  their  extensive  experienoea 
among  men.    The  school  of  experience  which 
men  attend  in  their  varied  relations   among; 
men  imparts  a  keenness  of  mental  yision  whicl» 
enables  them  the  more  readily  to  see  the  mo- 
tives and  to  judge  of  the  selfish  or  unselfish  in- 
terests of  men.    This  education,  be  it  much  or 
little,  is  a  part  of  the  juror,  and  should  not,  ir 
possible,  be  laid  aside  in  passing  upon   the  in- 
ducements which  may  surround  a  witness  to 
speak  falsely.     It  is  this  education   which  to 
a  great  extent  enables  a  juror  to  discover  in  the- 
faltering  manner  or  the  downcast  eje  whether 
the  statement  of  the  witness  is  made  in  modesty 
or  in  the  guilt  of  falsehood.     The  value  of  ex- 
perience IS  not  to  be  given  up  when  the  man 
becomes  a  juror,  and  is  required  to  apply  the> 
tests  of  credit  to  the  heart  and  mind  of  the 
witness  but  whatever  qualification  that  experi- 
ence giyes  should  be  employed  to  the  end  that 
the    whole  truth  m^  be  known  and  aot(»d 
upon.     State    v.    (iaymon,    31     L.R.A.    4^!). 

While,  as  we  understand  the  charge,  it 
did  not  tell  the  jurors  that  they  should  employ 
it,  they  were  told  that  it  was  proper  to  employ 
it;  not  as  counsel  for  appellant  contend,  as  al 
lowing  a  juror  to  bring  forward  some  special 
experience  or  some  special  business  transaction 
within  his  observation,  bearing  some  similarity 
to  the  question  on  trial,  and  which  had  miscar- 
ried, and  to  conclude,  therefore,  that  some  phase 
of  the  present  case  should  miscarry.  The  in- 
struction was  confined  to  the  tests  of  credit 
and  the  weight  of  the  evidence  of  the  witnesses, 
and  the  clause  in  question  was  to  be  construed 
with  reference  alone  to  its  bearing  upon  those 
tests.  The  case  of  Denemore  y.  State,  67  Ind. 
308.  is  not  in  confiict  with  this  charge.  There 
the  court,  after  suggesting  the  test  known  to 
the  law,  said  "that  what  is  commonly  called 
common  sense  is,  perhaps,  the  juror's  best  guide 
in  these  particulars."  Judj^e  Worden  said: 
"Now,  while  common  sense  is  a  yery  desirable 
and  admirable  quality  in  man,  and  exceed- 
ingly useful  in  all  the  practical  affairs  of  life, 
including  the  duties  of  jurors,  we  do  not  see 
how  it  can  be  a  better  guide  to  them  in  the  dis- 
charge of  those  duties  then  the  rules  of  law.'" 
It  will  be  seen  that  the  instruction  was  regarded 
as  directing  the  employment  of  common  sense, 
not  only  as  a  better  guide  than  the  rules  of  law. 
but  as  a  substitute  for  such  rules.  In  our 
opinion,  there  was  no  error  in  the  charge. 

Finally,  it  is  insisted  that  the  verdict  was  not 
sustained  by  the  evidence.  There  was  evi- 
dence which,  if  uncontradicted,  would  have 
supported  the  yerdict.  The  weight  and  effecl 
of  the  contradictions  and  the  eyidence  upon 
confiicting  theories  of  the  case  were  questions 
for  the  jury,  and  are  not  subject  to  review. 

The  judgment  is  affirmed. 

Rehearing  denied. 
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1.  Electors  of  President  and  Vice  Pres- 
ident are  state  oHlcerSt  altbouff  b  not  oamed 
in  tfae  state  Oonitltutlon«  wltblD  tbe  meanlDir  of 
CoDst.  8 16B,  providing  for  flUlnff  vacancies  in  of- 
fice wbfcb  occar  before  an  annual  election  at 
whicb  state  offloers  are  to  be  elected. 

2.  The  power  of  the  ^neral  sssemhly 
to  provide  how  ▼acaneies  in  mnnleipal 
offices  mmy  be  filled  under  Const,  ft  162,  is 
limited  to  filling  racancles  In  elective  offices  tem- 
porarily and  until  an  election  can  be  bad  by  tbe 
people  as  provided  by  1 16SL 

(June  23,  1808.) 

APPEAL  b^  plaintiff  from  a  Judgment  of 
tbe  Circuit  Court  for  Jefferson  County  re- 
fusing to  restrain  defendant  from  proceeding 
with  an  election  for  mayor  to  fill  tbe  unexpired 
term  of  the  deceased  mayor  for  wbicb  plaintiff 
claimed  to  have  been  appointed.     Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Me9tT$.  John  Marshallt  MBnry  S.  Bar* 
ker,  and  Fairleis^h  ft  Strans  for  appellant. 

Mewra.  Hnmpnrey  ft  DaWe*  T.  L. 
Bnrnett,  Lytle  Buchanan*  Robert  E. 
'Woods*  Phelps  ft  Thnni,  and  Alfred 
Sellif  man  for  appellees. 


lelrlggt  J.,  delivered  the  opinion  of  the 
court: 

The  death  of  Henry  S.  Tyler,  in  January, 
1890,  caused  a  vacancy  in  tbe  office  of  mayor 
of  the  city  'of  Louisville:  and  tbe  appellant. 
George  D.  Todd,  was  in  due  time,  and  as  pro- 
vided by  statute,  chosen  mayor  jiro  tempore  by 
the  general  council.  Whether  tbis  temporary 
election  by  tbe  council  was  to  fill  out  tbe  en- 
tire unexpired  term  of  Tyler,  who  had  been 
elected  in  November,  1898,  for  four  years,  or 
was  to  provide  an  incumbent  only  until  an 
election  byl  tbe  people  in  November,  1896,  is 
tbe  sole  question  presented  on  this  appeal. 

The  sections  of  the  Constitution  supposed  to 
affect  tbe  question  are  as  follows:  Section 
153:  "Except  as  otberwise  provided  in  tbis 
Constitution,  vacancies  in  all  elective  offices 
shall  be  filled  by  election  or  appointment,  as 
follows:  If  the  unexpired  term  will  end  at  tbe 
next  succeeding  annual  election  at  which 
either  dly,  town,  countv,  district,  or  state  of- 
ficers are  to  be  elected,  the  office  shall  be  filled 
by  appointment  for  tbe  remainder  of  tbe  term. 
If  the  unexpired  term  will  not  end  at  the  next 
succeeding  annual  election  at  which  either 
city,  town,  county,  district,  or  state  officers  are 
to  he  elected,  and  if  three  montbs  intervene 
before  said  succeeding  election  at  whicb  eitber 
city,  town,  county,  district,  or  state  officers 

NoTB.  As  to  the  mode  of  oboosinf  presidential 
electon,  see  McPberson  v.  Blacker  (Micb.)  16  L.  R. 
A.  47S,  AiBnned  146  U.  8. 1, 80  L.  ed.  888. 
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are  to  be  elected,  the  office  shall  be  filled  by  ap- 
pointment until  said  election,  and  ibcn  saia  va- 
cancy shall  be  filled  by  election  for  tbe  remain- 
der of  the  term.  .  .  ."  The  balance  of  tbe 
section  is  not  involved  here.  Section  160,  af- 
ter making  certain  provisions  as  to  mayors  or 
chief  executives,  police  judges,  and  membera 
of  legislative  boards  or  councils  of  towns  and 
cities,  and  providing  for  the  election  or  ap- 
pointment of  other  officers  of  towns  and  cities* 
concludes  as  follows:  "Tbe  general  assembly 
shall  prescribe  the  qualifications  of  all  officers 
of  towns  and  cities,  the  manner  In.  and  causea 
for  which  they  may  be  removed  rrom  office, 
and  bow  vacancies  in  such  offices  may  be 
filled."  In  obedience  to  the  one  or  tbe  other  of 
these  sections,  or  of  both,  the  general  assem- 
bly, in  the  enactment  of  a  charter  for  cities  of 
the  drst  class  (Ev.  Stat.  1894.  §  2788),  provided 
as  follows:  "When  a  vacancy  shall  take  place 
in  the  office  of  the  mayor,  a  mayor  pro  tempore 
shall  be  chosen  by  the  general  council,  in  joint 
session,  by  the  votes  of  a  majority  of  the  mem- 
bers elected.  If  tbe  vacancy  occur  three 
months  or  more  prior  to  a  regular  municipal 
election,  a  mayor  shall  be  chosen  for  the  unex- 
pired term  at  the  said  election.  If  the  va- 
cancy occur  within  three  months,  the  mayor 
pro  tempore,  chosen  by  the  general  council, 
shall  serve  until  the  regular  election  for  mayor. 
It  shall  be  tbe  duty  of  tbe  president  of  the 
board  of  aldermen  to  issue  his  proclamation  for 
such  joint  session  to  be  held  not  less  than  tea 
nor  more  than  twenty  days  after  such  vacancy 
shall  take  place.  Until  tbe  vacancy  is  fillea, 
the  president  of  the  board  of  aldermen  shall  act 
as  mayor.  "^ 

As  there  is  to  be  no  "regular  municipal  elec- 
tion" in  Louisville  in  November,  1896,  tbe  ap- 
pellant contends  that  tbe  vacancy  cannot  be 
filled  then,  if  the  plain  letter  of  tbe  statute 
be  observed.  But  without  regard  to  tbe  mean- 
ing to  be  given  tbe  words  "regular  municipal 
election,"  it  seems  clear  to  us  that  in  so  far  aa 
tbe  statute  provides  '*bow"  or  by  what  process 
the  vacancy  is  to  be  filled,  namely,  bv  the  action 
of  the  general  council,  in  joint  session,  and  by 
tbe  votes  of  a  majority  of  tbe  members  electeo, 
etc.,  it  conforms  to  and  meets  the  requirements 
of  tbe  provisions  of  §  160,  giving  the  general 
assembly  the  power  to  provide  how  such  va- 
cancy may  be  filled;  but  we  think  when  it 
comes  to  providing  the  time  at  which  an  elec- 
tion is  to  be  held  by  the  people  to  fill  tbe  va- 
cancy for  tbe  unexpired  term  of  tbis  officer, — 
confessedly  "elective,"  under  tbe  Constitution, 
— ^we  must  look  to  §  152  of  that  instrument. 
And,  if  tbe  statute  changes  the  time  there 
fixed,  so  much  the  worse  for  tbe  statute;  the 
Constitution  must  control. 

In  considering  this  precise  question  in  Shdlep 
V.  MeOuUoch,  97  Ey.  164,  we  reached  tbe  con- 
clusion that  the  power  of  the  general  assembly 
was  limited  to  providing  how  vacancies  in 
elective  offices  of  towns  and  cities  might  be 
filled  temporarily,  and  until  an  election  could 
be  bad  by  the  people  to  fill  the  unexpired  term 
as  provided  by  §  152.  We  need  not  repeat 
here  the  reasons  there  given  fully  for  our  con- 
clusions.   However,  granting  this,  the  appel- 
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lant  says  there  Is  to  be  at  the  Noyember  elec- 
tion, 1896,  DO  election  '*at  which  either  city, 
town,  county,  district,  or  state  officers"  are  to 
be  elected,  and  therefore  the  vacancy  cannot 
then  be  filled.  And  this  brings  us  to  con- 
sider the  only  serious  question  in  this  case. 
There  will  be  elected  at  that  time  the  electors 
of  l^resident  and  Vice  President;  and  these,  say 
counsel  for  the  appellees,  are  ''state  officers. ' 
And  such  they  undoubtedly  are.  Ey.  Stat. 
1894,  §  1514,  provides  for  their  election  (which 
means  an  election  by  the  people  on  a  general 
ticket)  on  the  Tuesday  next  after  the  1st  Mon- 
day in  November,  1892.  and  on  the  same  day 
in  every  fourth  year  thereafter.  By  §  1543 
they  are  required  to  convene  at  the  capitol  of 
the  state  on  the  morning  of  the  2d  Monday  in 
January  after  their  election,  cast  their  votes, 
and  make  due  return  thereof  according  to  law; 
and  for  each  day  an  elector  so  attends  (g  1545) 
he  is  entitled  to  receive  the  same  per  diem  &nd 
mileage  as  may  at  the  time  be  allowed  to  a 
mem^r  of  the  general  assembly,  to  be  paid 
out  of  the  state  treasury.  He  would  seem, 
therefore,to  be  no  more  converted  into  a  Federal 
officer  because  he  is  elected  by  the  people  to 
cast  his  vote  for  a  presidential  candidate  than 
a  member  of  the  general  assembly  would  be 
considered  a  Federal  officer  because,  when 
elected,  be  casts  his  vote  for  a  senator  of  the 
United  States;  for,  while  the  latter  is  supposed 
to  do  more  than  that,  he  does  that  much,  and 
his  status  as  a  state  officer  is  not  affected.  In 
Jie  Green,  184  U.  S.  879,  83  L.  ed.  952.  Mr. 
Justice  Gray  said:  "By  the  Constitution  of 
the  United  States,  the  electors  for  President 
and  Vice  President  in  each  state  are  appointed 
by  the  state  in  such  manner  as  its  legislature 
may  direct.  .  .  .  Const,  art.  2,  g  1;  Amend, 
art.  12.  The  sole  function  of  the  presidential 
electors  is  to  cast,  certify,  and  transmit  the  vote 
of  the  state  for  President  and  Vice  President 
of  the  nation.  Although  the  electors  are  ap- 
pointed and  act  under  and  pursuant  to  the  Con- 
stitution of  the  United  States,  they  are  no  more 
officers  or  agents  of  the  United  States  than  are 
the  members  of  the  state  legislatures  when  act- 
ing as  electors  of  Federal  senators,  for  the  peo- 
ple of  the  states  when  acting  as  electors  of  rep- 
resentatives in  Congress."  And  a  conviction  in 
the  state  court  for  illegal  votinir  for  electors  at 
a  regular  state  election  was  upheld.  So,  in 
McPhenon  v.  Blacker,  146  U.  S.  35,  36  L.  ed. 
677,  where  the  validity  of  a  state  law  was  at- 
tacked as  repugnant  to  the  Constitution  of  the 
United  States,  because  the  law  provided  for 
the  appointment  of  electors  by  district  elec- 
tions, the  court  upheld  the  state  law,  on  the 
ground  that  "the  legislatures  of  the  several 
states  have  exclusive  power  to  direct  the  man- 
ner in  which  the  electors  of  President  and  Vice 
President  shall  be  appointed,"  and  held  that 
they  might  be  appointed  by  the  legislatures  di- 
rectly, or  by  popular  vote  in  districts,  or  byjgen- 
cral  ticket.  "In  short,"  said  the  court,  "the  ap- 
pointment and  mode  of  appointment  of  electors 
belong  exclusively  to  the  states  under  the  Con- 
stitution of  the  United  States."  When  framing 
the  present  Constitution,  therefore,  its  makers 
had  before  them  the  plain  provisions  of  the  stat- 
utes making  these  officers  * 'state  officers,"  not  in 
some  particular  or  Qualified  sense,  but  in  every 
conceivable  sense;  Congress  having  no  control 
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over  their  election  or  appointment,  but  being 
empowered  merely  to  determine  the  time  when 
they  should  be  chosen.  And  they  had  before 
them,  if  they  were  needed,  the  decisions  of  the 
supreme  court  to  this  effect.  Why  they  should 
be  held,  therefore,  to  have  intended  that  the 
words  '*state  officers."  in  §  152,  should  not  in- 
clude these  electors — these  particular  state  offi- 
cers— we  cannot  conceive. 

It  is  said,  however,  that  these  officers  are  not 
named  in  the  Constitution.  This  is  true,  and 
for  the  best  of  reasons.  It  would  have  been  a 
wholly  useless  thing,  unless,  indeed,  it  had 
been  thought  desirable  to  fix  permanently  the 
mode  of  electing  such  officers.  The  technical 
rule  of  construction  which  would  confine  the 
words  "city,  town,  county,  district,  or  state 
officers"  to  those  officers  who  had  been  men- 
tioned in  the  Constitution,  if  adopted,  would 
not  only  override  the  literal  construction  of  the 
section,  which  undeniably  includes  those  elect- 
ors, but  would  also  set  at  defiance  the  well- 
settled  constitutional  policy  of  our  state  since 
the  abrogation  in  1850  of  the  old  Constitution 
of  1799.  And  that  policy  is  to  refer  to  the 
people — the  source  of  all  governmental  power 
— the  right  of  filling  the  offices  of  their  crea- 
tion with  incumbents  of  their  own  selection. 
The  only  excuse  for  the  appointment  of  any 
officer  made  elective  under  the  law  is  founded 
on  the  emergency  of  the  public  buainesa;  and 
when  by  death,  removal,  resignation,  or  other- 
wise, an  elective  office  is  made  vacant,  the  pol- 
icy of  the  law  is  to  give  to  the  people  a  chance 
to  fill  it  as  soon  as  practicable.  "The  great 
object  of  the  change  in  the  system"  said  this 
court  in  Speed  v.  Orattford,  8  Met.  (Ky.)  207, 
and  which  is  emphasized  in  the  well-considered 
case  of  T(mey  v.  Harris,  85  Ky.  478,  "was  to  re- 
fer to  the  people  the  choice  of  their  officers  of 
ail  grades  and  classes,  whether  state,  district, 
county,  or  city  or  town  offices.  That  choice  was 
to  be  made  through  the  instrumentality  of  an 
election."  In  Berry  v.  McGullough,  94  Ky .  247, 
we  had  under  consideration  §  148  of  the  Con- 
stitution in  so  far  as  it  prohibited  the  eleciion 
of  city,  town,  or  county  officers  in  the  same 
year  in  which  members  of  Congress  are  elected ; 
and  it  was  contended  that  a  vacancy  in  the  of- 
fice of  coroner  of  Jefferson  county  could  not 
be  filled  at  the  election  of  county  officers  in 
1892.  We  held  that  the  adoption  of  such  a 
construction  "would  stretch  the  appointive 
term  very  far  beyond  what  was  intended  or 
provided  for  under  either  the  old  or  the  new 
Constitution,"  and  "construed  the  prohibition 
to  apply  to  regular  elections  only."  The  f  ram- 
ers  of  tne  Constitution  were  not  ignorant  of  this 
policy,  and  they  must  be  supposed  to  have  in- 
tended to  embrace  in  the  comprehensive  lan- 
guage used  in  the  section,  viz.,  "city,  town, 
county,  district,  or  state  officers,"  all  the  offi- 
cers of  these  divisions  and  subdivisions,  from 
the  highest  to  the  lowest,  which  were  then 
eleclible  by  the  people,  or  which  under  any 
future  law  might  become  so,  and  to  have  in- 
tended that  the  occasion  of  any  such  election 
must  furnish  also  the  occasion  for  filling  va- 
cancies in  any  elective  office.  It  will  be  ob- 
served that  the  vacancy  is  to  be  filled  at  the 
"next  succeeding  annual  election  at  which," 
etc.  The  use  oi  the  word  "annual"  is  not 
without  significance.    It  carries  with  it  the 
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4dea  •!  ao  aDoniillj  Kcurrlng  election,  and  one 
which  iBiut,  under  the  scheme  devised  in  the 
Constitution,  recur  in  every  November  for  all 
Ijine.  The  construction  we  have  adopted  fd  ves 
at  least  some  force  to  this  word,  for,  includ- 
ing presidential  elections,  the  occasions  af- 
forded for  flllinflT  Tacancies  are  largely  in- 
•creased.  and  elections  for  that  purpose  become, 
at  least,  more  nearly  "annual.  **  Indeed,  the 
use  of  this  word  gives  strong  color  to  the  argu- 
ment of  one  of  our  associates  that,  upon  the 
1st  Tuesday  after  the  1st  Monday  in  November 
of  every  year,  the  occasion  arises  for  filling  any 
vacancy  In  an  elective  office,  if  it  occurs,  of 
•course,  more  than  three  months  before,  be- 
cause no  such  November  can  occur  when  there 
will  not  be  an  election  in  some  of  the  clssses 
named.  As  to  odd  years,  there  would  seem  to 
be  no  question  of  the  right  to  hold  the  elec- 
tions to  fill  any  vacancy;  and  in  even  years 
there  will  always  either  be  an  election  for  pres- 
idential electors,  or  a  district  election  for  a 
Judce  or  Judges  of  the  court  of  appeals. 

Waiving  for  the  present  the  question  of  the 
•electors,  an  illustration  of  this  argument  may 
be  drawn  from  the  present  situation.  The 
regular  election  for  a  judge  of  this  court  from 
the  fifth  district  is  to  be  heid  at  the  approach- 
ing  NoTcmber  election.    There  was  a  vacancy 

on  the  bench,  caused,  in  of  this  year, 

by  the  death  of  our  late  associate,  the  lamented 
•lohn  R.  Grace.  And  the  argument  is  that  it 
is  most  inconceivable  to  suppose  the  lawmak- 
•ers  intended  that  an  election  might  be  held  for 
the  purpose  of  electing  a  regular  Judge  of  this 
court,  and  yet  not  one  held  at  the  snme  regular 
election  to  fill  a  vacancy  on  the  same  bench. 
This  view  of  the  matter,  however,  is  not  sug- 
gested or  argued  by  counsel,  and  need  not, 
therefore,  be  considered  further  than  to  say 
that  the  use  of  these  words  "at  which  either 
<\tj,"  etc.,  would  seem  to  indicate  that  it  was 
not  at  every  succeeding  November  election  that 
vacancies  might  be  filled,  but  only  when  those 
were  to  be  elected  of  the  classes  named,  and 
hence,  unless  an  officer  of  that  clsss  is  to  be 
elected,  the  vacancy  cannot  be  filled,  even  If 
there  be  an  election  for  members  of  the  lower 
House  of  Congress.  Be  this  as  it  may,  we  are 
convinced  that,  within  the  meantog  and  intent 
of  the  Constitution,  vacancies  in  elective 
offices  may  be  filled  at  the  succeeding  annual 
-election  at  which  electors  for  President  and 
Vice  President  are  to  be  elected.  It  appears 
from  the  agreed  facts,  and  from  the  statute  on 
the  subject,  that  a  trustee  for  the  Louisville 
•common  schools  is  to  be  elected  in  each  legis- 
lative district  of  the  city:  and  It  is  argued  that 
this  ia  an  election  at  which  "district  officers" 
«reto  be  elected,  within  the  meaning  of  g  162, 
and  an  election,  too,  in  the  same  territory  as 
that  covered  in  the  election  for  mayor.  This 
would  seem  to  be  true,  but  a  determination  of 
the  question  is  not  necessary  in  this  case. 

Tu$  Judgment  must  be  afirmed, 

louides*  J.,  did  not  sit 

Chsfly  and  DurellSt  JJ.,  disseotlni;: 
Henry  8.  Tyler,  mayor  of  Louisville,  died 
•on  January  14,  1896,  and  the  appellant,  George 
D.  Todd,  was  thereupon  elected  mavorby  the 
general  council.  The  election  was  bad  under 
\b»  provisiona  of  the  act  for  the  government  of 
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dtiea  of  the  first  class  (Ky .  Stat.  1804,  g  2788). 
as  follows:  "When  a  vacancy  shall  take  placa 
in  the  office  of  the  mayor,  a  mayor pr«  tempore 
shall  be  chosen  by  the  general  council,  in  joint 
session,  by  the  votes  of  a  majority  of  the  mem- 
bers elected.  If  the  vacancy  occur  three 
months  or  more  prior  to  a  regular  municipal 
election,  a  mayor  shall  be  chosen  for  the  unex- 
pired term  at  the  said  election.  If  the  vacancy 
occur  within  three  months,  the  mAyor pro  tem- 
pore chosen  by  the  general  council  shall  serve 
until  the  regular  election  for  mavor.  It  shall 
be  the  duty  of  the  president  of  the  board  of 
aldermen  to  issue  the  proclamation  for  such 
Joint  session,  to  be  held  not  less  than  ten  nor 
more  than  twenty  days  after  such  vacancy 
shall  take  place.  Until  the  vacancy  is  filled, 
the  president  of  the  board  of  aldermen  shall 
set  aa  mayor."  The  term  for  which  Mayor 
Tyler  was  elected  will  expire  in  November, 
1^7,  and  the  vacan^  occurred  more  than  three 
months  before  the  November,  1896,  election. 
As  there  is  to  be  no  "regular  municipal  elec- 
tion" in  November,  1896,  as  conceded  by  the 
opinion  of  the  majority,  the  plain  letter  of  the 
statute  requires  the  election  to  be  in  November, 
1897,  unless  the  Constitution  renders  the  stat- 
ute inoperative  as  to  the  time  of  holding  the 
election.  It  ia  contended  by  appellees  that 
the  time  of  holding  the  election  for  mayor  is 
controlled  by  §  162  of  the  Constitution.  becAune 
of  the  fact  that  in  November,  1896,  there  are  to 
be  elected  school  trustees  in  the  city  of  Louis- 
ville and  presidential  electora  throughout  the 
state.  Section  162  of  the  Constitution  pro- 
vides: "Except  as  otherwise  provided  in  this 
Constitution,  vacancies  in  all  elective  offices 
shall  be  filled  by  election  or  appointment,  as 
follows:  If  the  unexpired  term  will  end  at  the 
next  succeeding  annual  election  at  which  either 
city,  town,  county,  district,  or  state  officers  are 
to  be  elected,  the  office  shall  be  filled  by  ap- 
pointment for  the  remainder  of  the  term.  If 
the  unexpired  term  will  not  end  at  the  next 
succeeding  annual  election  at  which  either 
city,  town,  county,  district,  or  state  officers  are 
to  be  elected,  and  if  three  mouths  intervene 
before  said  succeeding  election  at  which  either 
city,  town,  county,  district,  or  state  officers  are 
to  be  elected,  the  office  shall  be  filled  by  ap 
pointment  until  said  election,  and  then  said 
vacancy  shall  be  filled  by  election  for  the  re- 
mainder of  the  term."  The  remainder  of  the 
section  need  not  be  considered  here,  except  to 
note  the  somewhat  striking  fact  that  the  "suc- 
ceeding annual  election"  is  referred  to  five 
times  in  this  section,  and  each  time  is  followe^ 
by  the  qualifying  phrase  "at  which  either  city, 
town,  county,  district,  or  stato  officers  are  to 
be  elected." 

The  questions  involved  in  the  ease  are  re- 
duced to  these:  First.  Is  it  "otherwise  pro- 
vided in  this  Constitution"  that  the  office  of 
mayor  may  be  filled  at  a  different  time,  and 
in  a  different  manner,  to  be  prescribed  by  the 
general  assembly,  from  the  time  and  manner 
prescribed  by  §  162?  Second.  If  the  Consti- 
tution has  not  so  otherwise  provided,  (a)  are 
school  trustees  either  such  city  or  such  district 
officers,  within  the  meaning  of  §  162,  as  to  con- 
trol the  time  of  the  election  of  the  mayor,  and 
(b)  are  presidential  electors  state  officers,  within 
the  meaning  of  g  152  of  the  Constitution T 
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First  If  there  a  provigfon  otherwise  in  the 
OoDStitutioD  ?  taction  J  60,  after  making  cer- 
taiD  provisions  as  to  the  mavor  and  other 
Bamed  officers  of  municipalities,  provides: 
**The  general  assembly  shall  prescribe  the 
qualification  of  all  officers  of  towns  and  cities, 
the  manner  in  and  causes  for  which  they  may 
be  removed  from  office,  and  how'  vacancies  in 
such  offices  may  be  filled."  This  provisiov  is 
not  ambiguous.  It  delegates  to  the  legislature 
the  control  of  the  manner  in  which  vacancies 
in  such  offices  may  be  filled.  But  It  is  insisted 
that  this  section  does  not  mean  what  it  savs, 
and  that  its  specific  provisions  are  controlled 
by  the  general  expression  contained  in  §  152, 
in  spite  of  the  saving  clause  at  the  beginolnff 
of  that  section,  "except  as  otherwise  provided 
in  this  Constitution.**  It  is  further  contended 
that  in  ShelUy  v.  MeOuUoch,  97  Ey.  164,  this 
court  so  decided.  There  was  no  statutory  pro- 
vision for  filling  a  vacancy  in  the  office  of  tax 
receiver  involved  in  that  case,  and  this  court 
held  Chat  the  provision  of  J^  159  controlled  in 
the  absence  of  statutory  provision.  It  is  freely 
admitted,  however,  that  the  logic  of  that  opin- 
ion goes  further  than  the  point  expressly  de- 
cided; and  while  in  that  case  there  has  been 
no  legislative  construction  of  the  meaning  of 
the  Constitution,  and  the  court  was  not  there 
•on fronted  with  the  question  whether  an  act 
•f  the  general  assembly  was  unconstitutional, 
we  do  not  think  we  should  be  justiOed  in  dis- 
senting from  the  opinion  of  Uie  majority  upon 
this  ground  alone.  But  the  remaining  ques- 
tions are  a  different  matter. 

Leaving  the  statute  out  of  the  question,  and 
assuming  that  it  is  unconstitutional  and  void, 
we  have  first  the  question  whether  school  trus- 
tees are  officers  of  cities  or  districts,  within  the 
meaning  of  §  152;  and  in  this  connection  it 
may  be  doubted  whether  they  are  "officers" 
at  all,  in  the  strict  meaning  of  the  term,  and 
whether  they  are  not,  in  the  view  of  the  Con- 
stitution, what  their  name  implies,  trustees  of 
their  district  for  the  management  of  the  edu- 
cational interests  thereof,  having  no  other 
power  or  duty,  and  exercising  no  official  func- 
tions. The  act  for  the  government  of  cities  of 
the  first  class,  after  fully  providing  for  all  city 
officers,  and  for  a  complete  svstem  of  city  gov- 
ernment, enters  upon  a  distinct  field,  namely, 
that  of  education.  All  the  statutoij  provi- 
sions on  the  subject  are  under  the  diMtinct  title 
of  "Education,**  beginning  with  §  ?»49,  Ky. 
Stat.  1894.  At  the  verv  beginning  the  school 
board  is  created  an  inaependent  corporation, 
^ith  a  distinct  government  of  its  own,  respon- 
sible for  its  own  acts,  making  its  own  con- 
tracts, suing  and  being  sued  in  its  own  name, 
and  from  time  to  time  in  litigation  with  the 
city.  Its  autonomy  is  perfect,  and  the  only 
connection  it  has  with  the  city  government 
lies  in  the  fact  that  the  city  is  required  to  levy, 
collect,  and  pay  over  to  the  school  board  an 
annual  tax.  A  consideration  of  that  portion 
of  the  act  for  the  government  of  cities  of  the 
first  class  relating  to  the  school  board  leads  us 
to  the  conclusion  that  they  are  not  city  officers, 
within  the  meaning  of  the  section  of  the  Con- 
si  ituiion  under  consideration.  Their  election, 
moreover,  as  put  by  the  Constitution  upon  an 
entirely  different  footing  from  that  of  citv, 
town,  county,  district,  or  state  officers,    liy 
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S  156  of  the  Constitution  it  ia  provided  that 
their  election  aball   not  be  governed  by  the* 
niles  laid  down  in  the  Constitution  for  other 
elections.    It  ia  not  required  to  be,  and  is  not 
In  fact,  held  by  secret  ballot,  but  under  the  old 
v^ea  wee  method,  and  the  votea  are  registered 
by  the  clerks  of  the  election  in  separate  books* 
provided  for  that  purpose.    The  very  qualifi- 
cations of  the  voters  mav,  under  the  section  re- 
ferred to,  be  different  irom  the  constitutional 
qualifications  for  electors  of  state  and  other 
officers,  and  it  is  probably  competent  for  the- 
legislature  to  provide  that  women  shall  be  en- 
titled to  vote  at  such  an  election.    Their  elec- 
tion need  not  be   in  November.     Generally 
throughout   the  state  It  ia   held  on  the  let 
Saturday  in  June.    Both  in  the  cities  of  the- 
first  class  and  in  the  county  districta  it  is  a» 
annual    election.      Ky.    SUt    1894.   §  4434. 
And   if   the  construction    contended  for  by 
appellees  on  this  point,  and  intimated  at  the^ 
close  of  the  opinion  of  the  majority,  be  correct, 
there  is  no  year  in  which  there  is  not  an  an- 
nual election  at  which  district  officers  are  to  be- 
fleeted.    And  thia  would  lead  logically  to  the 
conclusion    that   vacancies   in  county  offioee 
throughout  the   state   would  be  required  by 
g  152  to  be  filled  at  the  annual  June  election, 
if  that  happened   to  be  the  next  succeeding 
election  before  which  three  months  intervened 
after  the  vacancy  occurred,  although  thia  is- 
forbidden  by  §  148.  which  requires  all  such 
officers  to   be   elected   in  November.     More- 
over the  Constitution  itself,  in  §  155,  provides 
that  g  152  "shall  not  apply  to  the  election  of 
school  trustees  and  other  common-school"  dis- 
trict elections;  thereby  excluding  those  elec- 
tions  from  consideration  in  determining  tho 
meaning  of  §  152. 

Nor  does  this  case  come  within  the  rule  lai<l 
down  in  Shelley  v.  MeCuliae/i,  before  referred 
to;    for   in  order   to  cover  the  territory  em- 
braced in  the  city  of  Louisville,  throughout 
which  the  mayor's  election  is  held,  it  is  neces- 
sary to  combine  seven  separate  school  trustee- 
districts,  in  each  of  which  there  is  to  be  held  a 
district  and   independent  election  for  school 
trustees.    There  is  no  officer  to  be  elected  whose 
electoral  district  covers  the  territorial  limits  of 
the  city.    In  Shelley  v.  MeCuUoeh  the  court 
said:    *' Unless  the  territorial  limits  of  the  par- 
ticular office  to  be  filled  were  embraced  by  that 
of  the   nearest  succeeding  election,  the  rule 
might  be  different    For  example,  a  vacancy 
in  a  state  office  would  not  be  filled  at  a  suc- 
ceeding election,  in  which  only  city  officers* 
were  to  be  elected."    We  think  the  true  con- 
struction of  g  152  probablv  is  that  a  vacancy 
in  an  office  can  be  filled  only  at  an  election  at 
which  officers  of  the  like  class  are  to  be  elected; 
but.  be  that  as  it  may,  the  case  of  Shelley  v. 
McCuUoeh  does  not  decide  the  point  contended 
for  by  appellees,  that  a  number  of  independ- 
ent elections  can  be  united  to  authorize  the 
filling  of  a  vacancy  in  an  office  the  election  di» 
trict  of  which  embraces  them  all.  We  do  not  be- 
lieve that  an  election  in  every  constable's  dis- 
trict in  the  state  would  of  Itself  authorize  tlie- 
fllling  of  a  vcancy  in  a  state  office,  under  §  152. 
In  our  opinion  the  school  trustees'  election  to 
be  held  in  Louisville  in  November,  1896,  do«» 
not  make  that  election  one  at  which  either  city, 
district,  or  state  officers  are  to  be  elected.     A  nd 
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this  brings  us  to  consider  what  k  aptly  termed 
is  the  opinion  of  the  majority  the  "only  seri- 
ous question  In  the  case." 

There  will  he  elected  in  Novemher,  1896, 
electors  for  President  and  Vice  President,  and 
these,  say  the  counsel  for  appellees,  are  state 
officers.  In  a  limited  sense  they  may  be  so 
termed,  and  they  have  sometimes  been  de- 
scribed as  agents  of  the  state  to  cast  its  vote 
for  President  and  Vice  President.  But  are 
they  officers  of  the  state,  within  the  meaning 
of  8  152  of  the  Kentucky  CoDStitution?  They 
are  nowhere  mentioned  in  that  Instrument. 
The  act  which  authorizes  their  election  was 
not  authorized  thereby.  The  Kentucky  legis- 
lature derives  its  whole  power  in  that  regard 
from  the  Constitution  of  the  United  States. 
"Each  state  shall  appoint  ii^such  manner  as  the 
legislature  thereof  may  direct,  a  number  of  elec- 
tors equal  to  the  whole  number  of  senators  and 
representatives  to  which  the  state  may  be  en- 
titled in  the  Congress,  but  no  senator  or  rep- 
resentative or  person  holding  an  office  of  trust 
or  profit  under  the  United  States  shall  be  ap- 
pointed an  elector."  Art  2,  §  1.  The  sole 
power  of  the  state  as  to  the  electors  is  the 
power  of  naming  them  in  such  manner  as  the 
legislature  may  direct.  The  act  which  pro- 
vides the  mode  of  selecting  electors  derives  its 
authority,  not  from  the  Kentucky  Constitution, 
but  from  the  Constitution  of  the  United  States. 
When  the  Constitution  of  this  state  provided 
for  the  government  of  the  common  wealth,  and 
the  officers  who  were  to  administer  that  gov- 
ernment, no  officers  were  in  contemplation  ex- 
cept those  who  derived  their  official  cspacity 
from  the  state  Constitution,  or  the  laws  passed 
in  pursuance  thereto.  The  framers  of  tbe  in- 
strument, and  the  people  who  voted  to  adopt 
it,  certainly  did  not  contemplate  officers  deriv- 
ing their  official  existence  solely  from  the 
FMeral  Constitution.  Electors  perform  but 
one  function.  That  done,  their  power  is  ex- 
hausted. They  have  no  possible  power  or  duty 
to  he  exercised  or  performed  in  connection  with 
the  government  created  by  tbe  Constitution  of 
Kentucky.  They  are  not  state  officers  witbin 
the  meaning  of  ^  152.  Much  stress  was  laid 
by  counsel  for  appellees  upon  the  United 
States  Supreme  Court  cases  of  Re  Oreen,  184 
U.  8.  877.  88  L.  ed.  »51,  and  MePhersan  v. 
Blacker,  146  U.  S.  1,  86  L.  ed.  869,  as  holding 
that  presidential  electors  were  state  officers; 
but  the  cases  do  not  support  that  contention. 
The  Oreen  Que  decided  that  as  the  Federal 
Constitution  had  delegated  the  mode  of  selec- 
tion to  tbe  state  legislature,  and  tbe  legislature 
bad  determined  that  it  should  be  done  by  elec- 
tioD  by  the  people,  the  state  courts  had  jurisdic- 
tion to  punish  an  offense  committed  at  sucb 
election  against  tbe  state  election  laws.  Tbe 
court  in  that  case  said  of  the  question 
whether  the  state  had  concurrent  power  with 
the  United  States  to  punish  fraudulent  voting 
for  representative  in  Congress,  "It  may  be  that 
it  has."  Neither  that  case  nor  tbe  Blacker  Case 
anywhere  decides  that  electors  are  state  offi- 
cers. The  latter  case  arose  from  the  Micbiran 
legislature  providing  for  the  election  of  elec- 
tors bv  districts;  and  it  was  held  that  as  the 
United  States  Constitution  gave  the  power  of 
determining  the  mode  of  selection  to  tbe  state 
legislature,  the  legislature  might  exercise  that 
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power  in  any  way  it  saw  fit,  and  might  pro- 
vide for  the  selection  of  electors  upon  a  state 
ticket  voted  for  throughout  the  state,  or  by 
election  by  districts,  or  hy  election  by  the  leg- 
islature. In  this  state,  down  as  late  as  1824» 
presidential  electors  were  selected  by  the  legis- 
lature. But  in  no  Just  sense  does  either  the 
words  "officer"  or  "agent"  of  the  state  describe 
the  powers  and  duties  of  presidential  electors. 
They  are  best  described  by  tbe  word  used  in 
the  Constitution.  They  are  "electors."— a 
body  of  men  to  each  of  whom,  when  appointed 
by  the  state,  the  Federal  Constitution  gives 
the  power  to  cast,  not  the  vote  of  the  state, 
but  his  own  vote  for  President  and  Vice 
President.  It  may  be  conceded  that  when 
the  state  legislature  provides  for  their  ap- 
pointment by  a  vote  of  tbe  people,  under  the 
power  given  by  the  Federal  Constitution, 
that  election .  is  held  under  the  power  and 
subject  to  the  control  of  the  state,  and  frauds 
in  its  conduct  may  be  punished  by  the  state 
laws.  *'In  short,"  as  said  in  the  backer  G(ue, 
"the  appointment  and  mode  of  appointment  of 
electors  belong  exclusively  to  the  states,  under 
the  Constitution  of  the  United  States."  "They 
are,"  as  remarked  by  Justice  Gray  In  Be  Oreen, 
184  U  S.  877,  879,  88  L.  ed.  951 .  952,  "no  more 
officers  or  agents  of  the  United  Slates  than  are 
the  members  of  tbe  state  legislatures  when 
acting  as  electors  of  Federal  senators,  or  tbe 
people  of  the  states  when  acting  as  eectors  of 
representatives  in  Congress."  On  the  other 
hand,  it  may  be  said  with  equal  truth  that, 
when  appomted  and  exercising  their  only 
power,  they  are  no  more  officers  or  agents  of 
tbe  state  than  are  the  free  electors  of  Kentucky 
when,  under  the  section  of  the  Kentucky  Con- 
stitution, they  cast  their  votes  for  governor  of 
the  commonwealth.  They  are  independent 
electors.  As  originally  adopted,  and  as  it  now 
exists,  it  was  "supposed  thai  rbe  body  of  elec- 
tors interposed  between  the  state  legislature  and 
tbe  presidential  office  would  exercise  a  reason- 
able independence  and  fair  judgment  in  the 
selection  of  the  chief  executive  of  the  national 
government,  and  that  thus  the  evil  of  a  presi- 
dent selected  by  immediate  popular  suffrage, 
on  the  one  side,  and* the  opposite  evil  of  an 
election  by  the  direct  vote  of  ihe  states  in 
their  legislative  bodies,  on  tbe  other,  would 
both  be  avoided."  Miller,  U.  S.  Const,  149. 
And  see  Rawle.  Const.  55;  Story,  Const.  §  1478; 
Federalist.  No.  68.  It  is  true  that  in  practice 
thev  have  come  to  be  mere  ••puppets  selected 
under  a  moral  restraint  to  vole  for  some  par- 
ticular person  who  represented  the  preferences 
of  the  appointing  power,  whether  that  was  the 
legislature,  or  the  more  popular  suffrage  by 
which  the  legislature  itself  was  elected.^ 
Miller,  U.  8.  Const.  149.  But  their  powe^ 
under  the  Constitution  still  remains,  and  we 
cannot  concede  that  they  have  ceased  to  be  in- 
dependent electors  because,  in  practice,  they 
have  ceased  to  act  independently,  or  that  they 
have  become  mere  officers  or  agents  of  the 
state,  charged  with  any  official  power  or  duty 
to  register  the  will  of  the  majority  of  the 
voters  in  tbe  election  of  President  and  Vice 
President,  because,  under  tbe  moral  restraint 
referred  to,  they  have  come  to  act  ss  if  they 
were.  In  casting  their  votes  for  President  and 
Vice  President,  they  do  not  act  as  representa- 
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ti?es  of  the  states,  but,  if  representativee  at 
all,  they  represent  the  people  of  the  United 
States  i  n  the  electoral  college.  They  do  not  cast 
the  vote  of  the  state,  but  their  own  votes  as 
electors.  "The  Constitution/'  says  Chancellor 
Kent  (I  Kent,  Com.  276),  "from  an  enlightened 
view  of  all  the  difficulties  that  attend  the  sub- 
ject, has  not  thought  it  safe  or  prudent  to  refer 
the  election  of  President  directly  and  immedi- 
ately to  the  people,  but  it  has  confided  the 
power  to  a  small  body  of  electors,  appointed 
ill  each  state,  under  the  discretion  of  the  legis- 
iature."  It  is  only  in  the  event  that  the  efec- 
f  oral  college  fails  to  elect,  and  the  election  is 
thereby  thrown  into  the  house  of  representa- 
tives, that  the  states  are  represented  in  voting 
for  a  President,  or  the  votes  of  the  states,  as 
states,  are  cast.  In  our  judgment,  electors 
arc  not  officers,  within  the  meaning  of  the 
Kentucky  Constitution.  So  far  as  the  Intent 
of  the  constitutional  convention  can  be  shown 
by  the  debates  which  took  place  among  the 
members,  it  can  be  demonstrated  that  that 
body  was  influenced  by  a  strong  desire  to 
separate,  as  far  as  possible,  Federal  elections 
from  those  of  the  state,  through  fear  of  Federal 
interference;  but  we  do  not  attach  much  im- 
portance to  arguments  drawn  from  such  evi- 
dence. We  base  our  views  upon  the  language 
which  the  framers  of  the  Constitution  used, 
and  the  sense  in  which  the  words  must  have 
l>een  understood,  not  only  by  the  members  of 
the  convention,  but  by  the  people  by  whose 
suffrage  the  instrument  was  made  the  Consti- 
tution of  Kentucky.  To  say  that  the  over- 
whelming majority  of  the  voters  of  Kentucky 
understand  an  election  for  presidential  electors 
to  be  a  Federal  election,  and  not  an  election  of 
stale  officers,  is  to  understate  the  proposition. 
The  percentage  of  the  people  who  understand 
or  think  of  it  otherwise  is  infinitesimal,  and  it 


is  the  understanding  of  the  people  who  voted 
for  the  adoption  of  the  instrument  which  should 
control  in  its  construction.  This  canon  of 
constitutional  construction  is  too  well  settled 
to  require  the  citation  of  authoritv^. 

Nor  can  we  concur  in  the  conclusion  of  the 
majority  that  the  election  of  a  judge  of  the 
court  of  appeals  in  another  district  is  an  annual 
election,  at  which  a  vacancy  in  the  office  of 
mayor  of  the  city  of  Louisville  can  be  filled. 
The  conclusion  of  the  majority  completely 
nullified  the  qualifving  words  of  the  phrase 
''succeeding  annual  election,  at  which  either 
city,  town,  county,  district,  or  state  officers  are 
to  bis  elected,"  which,  with  painful  particular- 
ity and  emphasis,  are  reiterated  no  less  than  five 
times  in  g  162.  And  the  policy  of  the  adoption 
of  the  Constitution  of  1850  should  have  nothing 
to  do  with  the  construction  of  the  present 
Constitution.  It  must  be  assumed  that  the 
new  Constitution  was  intended  to  effect  a 
change  of  policy  in  every  respect  in  which  the 
language  used  indicates  a  different  purpose 
from  that  used  in  the  former  instrument. 
Constitutional  conventions  are  not  held,  nor  are 
constitutions  adopted,  for  the  purpose  of  per- 
petrating governmental  policies,  but  for  the 
purpose  ot  changing  them.  A  new  Constitu- 
tion is  a  new  departure.  And  so  the  policy  of 
the  Constitution  of  1850  to  refer  all  matters  to 
the  vote  of  the  people  as  quickly  as  possible 
can  have  no  place  in  the  construction  of  the 
language  of  g  152  of  the  present  Constitution, 
which  indicates,  in  five  separate  places,  an 
intention  to  alter  or  qualify  that  policy.  In  our 
opinion,  it  was  a  matter  of  little  importance 
whether  the  Constitution  should  fix  the  time 
of  filling  the  vacancy  in  one  year  or  another; 
but  we  deem  it  of  great  importance  that  the 
correct  rule  of  constitutional  oonstruction  be 
adopted  by  this  court. 
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James  T.  BIRKETT 

V, 

WESTERN  UNION  TELEGRAPH  COM- 
PANY, Plff.  in  Err. 

a08  Mich.  861.) 

1.  A  condition  in  a  blank  for  a  tele- 
graph message  afrainst  any  liability  beyood 
the  amount  paid  for  sendloir  the  message*  unless 
the  sender  orders  It  repeated,  for  whfoh  one  half 
the  regular  rate  In  addition  is  charged,  is  valid 
and  binding. 

S .   The  fkilore  of  a  temporary  operator 


to  connect  his  instrument  with  the  tele* 
praph  line  for  a  few  hours  to  not  ^'gross  neg- 
ligence** which  will  make  the  telegraph  company 
liable  for  the  consequent  delay  of  an  unrepeated 
message,  where  there  is  a  valid  stipulation  against 
liability,  whether  by  negligence  or  otherwise,  ex- 
cept for  the  amount  paid  for  sending  the  mes- 

sage. 

(Deoember  28,  18M.) 

ERROR  to  the  Circuit  Court  of  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  recover  damaj^  for 
defendant's  failure  to  promptly  deliver  a  tele- 
gcam.    Reversed, 


NOTB.— A  stipulation  as  to  unrepeated  messages 
like  that  passed  upon  in  tbe  above  case  was  held 
not  applicable  to  a  failure  to  transmit  the  message, 
in  Franols  v.  Western  U.  Teleg.  Co.  (Minn.)  25  L.  B. 
A.  406. 

On  the  question  of  the  validity  of  such  a  stipula- 
tion against  liability  for  negligence,  see,  in  accoi-d 
with  the  above  case.  Western  U.  Teleg.  Co.  v.  Ste- 
venson (Pa.)  6  L.  B.  A.  515;  to  the  contrary,  see 
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Gillis  V.  Western  U.  Teleg.  Go.  (Vt.)  4  L.  R.  A.  61L; 
Pepper  v.  Western  U.  Teleg.  Co.  (Tenn.)  4  L.  R.  A. 
660;  Western  U.  Teleg.  Ca  v.  Short  (Ark.)  9  L.  R, 
A.  744;  Wertz  v.  Western  U.  Teleg.  Co.  (Utah)  18  L. 
R.  A.  510;  Brown  v.  Postal  Teleg.  Cable  Co.  (N.  C) 
17  L.  R.  A.  648. 

That  a  telegraph  company  Is  held  to  be  a  common 
carrier  in  South  Dakota,  see  Kirby  v«  Western  U. 
Teleg.  Co.  SOL.  R.  A.  6U. 
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The  facts  are  stated  in  the  opinion. 
Mr,  C  A.  Kent  for  plaintiff  in  error. 
Mr,  Otto  Kirelmer,  with  Mr,  0»Tid  W. 
BrookSf  for  defendant  in  error. 

Gnuity  J.,  delivered  the  opinion  of  the 
court: 

Defendant  had  a  telegraph  oflSce  at  Hand 
station,  on  the  Wabash  Railroad,  Id  miles 
from  Detroit,  and  also  at  Dearborn,  on  the 
Michiean  Central.  The  distance  between 
them  is  between  8  and  4  miles.  At  both 
places  the  office  is  one  with  that  of  the  railway 
companies,  and  the  operators  are  those  cm- 
ployed  by  these  companies.  Defendant  has 
an  arrangement  with  the  companies,  by  which 
their  operators  at  these  stations  do  all  its 
business.  It  has  no  contract  with  the  oper- 
ators, and  no  control  over  them.  The  entire 
receipts  of  the  defendant  at  Hand  are  about 
$2.50,  and  at  Dearborn  about  $4,  per  month. 

The  cost  of  a  telegraph  operator  at  either 
place  would  be  about  $40.  Plaintiff  resided 
at  Hand  station.  Bis  wife  was  taken  sick  on 
the  morning  of  August  26,  1890,  and  a  phy- 
sician residing  at  Dearborn  was  summoned 
to  attend  her.  She  was  suffering  from  a  mis- 
carriage. The  flow  of  blood  was  stopped, 
and  the  physician  left,  with  instructions  to 
send  for  him  if  the  hemorrhage  returned. 
About  9  o'clock  in  the  morning  she  became 
worse.  At  10  o'clock  plaintiff  sent  an  un- 
repealed message  to  the  physician  at  Dear 
bom,  saying,  ^'Come  to  my  house  quick." 
He  also  informed  the  operator  of  Mrs.  Bir- 
kett's  illness,  and  of  the  necessity  of  haste. 
The  message  had  to  go  by  way  of  Detroit. 
It  reached  the  latter  place  in  due  time,  but 
the  operator  at  Detroit  could  not  get  the 
operator  at  Dearborn,  although  he  tried  many 
times.  The  message  should  have  been  deliv- 
ered in  about  half  an  hour,  but  was  not  de- 
livered until  about  2  o'clock  p.  m.  The  reg- 
ular operator  at  Dearborn  had  been  granted 
leave  of  absence,  and  his  place  temporarily 
supplied  by  another,  who  did  not  make  the 
proper  connection  with  the  Detroit  office  of 
the  defendant.  This  was  the  reason  of  the 
delay  in  sending  the  message.  It  is  claimed 
by  plaintiff  that  the  health  of  his  wife  was 
seriously  injured  by  the  delay  in  the  deliv> 
ery  of  the  message,  and  the  consequent  fail- 
ure to  obtain  medical  attendance  and  treat- 
ment, and  also  that  he  had  been  subjected 
thereby  to  expense  in  procuring  medical  at- 
tendance and  medicines.  For  the  alleged 
injury  he  recovered  verdict  and  judgment  of 
$2,500.  The  telegraph  blank  upon  which  the 
messase  was  sent,  and  signed  by  the  plain- 
tiff, stated  that  it  was  taken  by  the  compahy 
svbject  to  the  terms  therdon  printed.  One 
of  these  terms  reads  as  follows :  ''To  guard 
ai^ainst  mistakes  or  delays,  the  sender  of  a 
message  should  order  it  repeated;  that  is, 
telegraphed  bock  to  the  originating  office  for 
comparison.  For  this,  one  half  l£e  regular 
rate  is  charged  in  addition."  It  further  pro- 
vided that  the  company  should  not  be  liable 
for  mistakes  or  delays  in  the  transmission 
or  delivery  or  for  the  nondelivery  of  anyun- 
repeated  message,  whether  happening  by  neg- 
ligeiMe  of  its  servants  or  otherwise,  beyond 
the  amount  received  for  sending  the  same. 

88  L.  a  A« 


The  first  defense  set  up  airalnst  this  action  is 
this  condition,  which  defendant  insists  was  a 
part  of  the  contract  between  it  and  the  plain- 
tiff, and  is  such  a  reasonable  condition  as  the 
law  authorizes  it  to  make.  It  was  settled  in 
this  state  by  the  case  of  WesUm  V,  Teleg, 
Go.  V.  CkJiretD,  15  Mich.  525,  that  telefcraph 
companies,  in  the  absence  of  any  provision 
of  the  statute,  are  not  common  carriers,  and 
that  the  regulation  stated  above  is  reasonable, 
and  binding  upon  the  senders  of  messages, 
whether  they  had  knowledge  of  its  contents 
or  not.  This  has  been  accepted  as  the  law 
in  this  state  for  twenty- sev'en  years.  The 
telegram,  as  written,  used  the  word  "*  forty ;" 
as  delivered,  the  word  ''four."  The  leeis- 
lature  has  not  seen  fit  to  change  the  liability 
of  telegraph  companies,  as  there  established ; 
and,  whatever  might  be  the  views  of  any  of 
us  if  it  were  a  new  question,  we  are  not  dis- 
posed to  overrule  that  case,  which  received 
the  sanction  of  the  three  eminent  jurists  who 
decided  it.  The  reasoning  of  that  decision 
is  substantially  the  same  as  that  found  in 
the  decisions  of  many  other  courts,  some  of 
which  are  cited  in  the  opinion.  In  addition 
to  the  cases  there  cited,  we  cite  the  follow- 
ing :  EUu  V.  Anwriean  TeUxt.  Co,  18  Allen, 
226:  Grinnell  v.  Weitern  IT,  Teleg,  Co,  118 
Mass.  299,  18  Am.  Rep.  485;  KiUy  v.  West- 
em  U.  Teleg.  Co,  109  N.  Y.  281 ;  Redpath  v. 
Weitem  U.  Teleg.  Co,  112  Mass.  71,  17  Am. 
Rep.  69 ;  Clement  ▼.  Weetsrn  U,  Teleg,  Co.  187 
Mass.  468;  Wettem  U.  Teleg,  Co.  v.  ffearne, 

77  Tex.  88 ;  Passmare  v.  Weetern  U,  Teleg.  Co. 

78  Pa.  238 ;  Becker  v.  Western  U.  Teleg.  Co. 
11  Neb.  87,  88  Am.  Rep.  856 ;  Wann  v.  West- 
ern U,  Teleg.  Co.  87  Mo.  472,  90  Am.  Dec. 
895 ;  Lassiter  v.  Western  V,  Teleg.  Co.  89  N. 
C.  884 ;  United  States  Teleg.  Co.  v.  Qilder»leve, 
29  Md.  282,  96  Am.  Dec  519 ;  Eart  v.  West- 
ern U.  Teleg.  Co.  66  Gal.  579,  55  Am.  Rep. 
119.  In  ElltM  ▼.  American  Teleg.  Co.  tb« 
dispatch,  as  sent.  read.  "Ten  (10)  men  one 
hundred  twenty-five  dollars.  **  As  received, 
it  read,  *'ten  (10)  men  one  hundred  seventv- 
five  (175)  dollars."  In  Orinnell  v.  Western 
U.  Teleg,  Co,,  a  material  part  of  the  message 
was  omitted.  In  Kiley  v.  Western  U,  Tel^. 
Co.,  the  message  was  never  delivered.  In 
Redpath  v.  Western  U.  Teleg.  Co.^  the  mes- 
sage was  never  delivered, but  was  sent  to  Os- 
wego, instead  of  to  Owego.  In  Clement  v. 
Western  U,  Teleg.  Co. ,  the  message  was  not 
delivered  until  five  days  after  its  receipt. 
In  Western  U.  Teleg.  Co.  ▼.  Eeame,  the  dis- 

gitch  read:  ''Return  note  left  by  Hearne. 
raw  for  $500.  *  As  delivered,  it  read  :  **  Re- 
turn note  left  by  Hearne,  order  $500.''  The 
plaintiff  in  the  court  below  recovered  a  ver- 
dict for  $25,000.  In  Passmore  v.  Western  V. 
Telea.  Co.,  the  dispatch,  as  sent,  read,  ''I 
hold  the  Tibbs  tract  for  you."  As  received, 
it  read,  "I  sold  the  Tibbs  tract  for  you.** 
In  Becker  v.  Western  IT.  Teleg,  Co.,  the  dis- 
patch, as  sent,  read,  "One  fifty ;"  as  receiv- 
ed, **One  sixty."  In  Walm  v.  Western  U. 
Teleg,  Co.,  the  dispatch,  assent,  read,  ''Ship 
bv  sail,"  as  received,  •*8hip  by  rail.**  A 
similar  mistake  occurred  in  Lassiter  v.  West- 
em  U.  Teleg.  Co.,  which  case  has,  however, 
been  recently  overruled  by  Brown  v.  Postai 
Teleg.  Cable  Co.  Ill  N.  C.  187,  17  L.  R.  A. 
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648.  In  United  8tate$  Teleg.  Co,  t.  OHder- 
sieve,  the  dispatch  was  never  delivered.  In 
MacAndreiM  v.  Electric  Teleg,  Co.  17  C.  B.  3, 
the  message  directed  a  vessel  to  proceed  to 
Hull.  The  message,  when  delivered,  read 
^  Southampton. "  In  the  above  cases  this  reg- 
ulation was  held  reasonable,  and  the  failure 
to  order  the  message  repeated  a  complete  an- 
swer to  the  action.  Several  of  the  authorities 
4ibove  cited  recognize  the  rule  that  any  con- 
<lUion  relieving  telegraph  companies  from 
liability  for  gross  negfigence,  wilful  miscon- 
duct, or  fraud,  is  void,  as  against  public 
policy.  This  rule  is  also  recognized  in  the 
following  authorities;  Whiter,  Weetem  D. 
Teleg,  Oo,  5  McCrary,  108,  14  Fed.  Rep.  710 ; 
Western  U.  Teleg.  Co,  ▼.  Howdl  88  Ean.  685 ; 
West&m  U.  TeUg.  Oo.  r.  Qoodbar  (Miss.)  7 
So.  214. 

The  authorities  are  not  uniform,  and  sev- 
eral authorities  will  be  found  to  the  contrary. 
The  rule  is  criticised  in  Thompson  on  the 
Law  of  Electricity  (chap.  8),  where  the  au- 
thorities will  be  found  collated.  We  do 
not  deem  it  important  to  cite  them  here. 
Some  of  them  recognize  the  right  of  telegraph 
companies  to  establish  reasonable  rules  and 
regulatioDS  for  the  conduct  of  their  business. 
Some  also  recognize  these  regulations  as  val- 
id, but  strip  them  of  their  force  by  holding 
that  they  do  not  apply  to  nor  relieve  a  tele- 
graph company  in  case  of  negl  igence.  Speak- 
ing for  myself,  I  can  see  no  object  in  the 
regulation,  unless  It  be  to  relieve  the  com- 
pany from  certain  nesrligentacts  of  their  em- 
ployees. If  they  be  not  common  carriers, — 
and  this  is  almost  universally  admitted, — 
then  there  is  no  liability,  except  in  case  of 
negligence.  If  delay  in  deliverv,  or  failure 
to  deliver,  or  mistake  in  the  wording  of  roes- 
sages,  is  attributable  to  storm,  to  accident, 
to  sudden  sickness  of  an  operator  or  a  mes- 
senger, or  to  anv  cause  which  does  not  of  it- 
self imply  negligence,  there  can  be  no  liabil- 
ity. What  purpose,  then,  is  there  in,  or 
what  benefit  is,  such  a  regulation,  if  it  still 
leaves  open  the  question  of  negligence  against 
them,  where  the  sender  does  not  choose  to 
•complv  with  the  conditions  to  which  he  has 
agreed,  and  which  will,  in  all  probability, 
insure  the  delivery  of  bis  message  as  written? 
In  commenting  upon  this  class  of  cases, 
which  hold  that  the  telegraphic  companies 
cannot  stipulate  against  any  negligence  on 
the  part  of  their  employees  the  supreme  court 
of  California  says :  **  But,  as  this  latter  class 
of  cases  concede  that  telegraph  companies  are 
sot  common  carriers,  their  liability  must  rest 
on  the  ground  of  negligence  or  wilful  mis- 
oonduct,  which  is  fraud.  Fraudulent  con- 
duct on  the  part  of  the  company  would,  of 
course,  vitiate  such  a  stipulation ;  but  to  say 
that  no  stipulation  can  be  made,  limiting 
their  liability  for  negligence,  is  to  say,  in 
effect,  that  no  stipulation  can  be  made,  lim- 
iting their  liability  at  all.  It  seems  to  us, 
therefore,  that  we  must  either  hold,  as  did 
the  courts  in  Illinois,  Maine,  and  Wisconsin, 
that  such  stipulations  are  invalid  because  un- 
supported by  a  consideration,  and  contrary  to 
public  policy,  or  that  it  is  competent  for  tele- 
graph companies  to  stipulate  for  the  limlta* 
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tion  of  their  liabilitv  for  errors  arising  from 
any  cause  except  wilful  misconduct  or  gross 
negligence."  Hart  v.  Western  D.  TeUg,  Oo. 
66  Cat.  679,  65  Am.  Rep.  119.  The  court  be- 
low and  counsel  appear  to  have  recognized 
the  rule  as  established  in  the  Carew  Case,  for 
it  was  left  to  the  jury  to  determine  whether 
the  defendant  was  guilty  of  gross  negligence 
in  the  failure  to  deliver  the  message  within 
the  usual  time.  Such  failure  is  certainly  no 
more  gross  negligence  than  in  the  cases  above 
cited  where  the  message  was  not  delivered  at 
all,  and  in  others  where  the  language  was 
very  materially  changed,  and  serious  damage 
resulted.  Negligence  is  the  gist  of  these  ac- 
tions. It  must  l^  both  alleged  and  proved. 
Some  authorities  hold  that  proof  of  the  de- 
livery of  tbe  message  to  tiie  company  by  the 
sender,  and  of  the  failure  to  deliver,  or  of 
delay  in  delivery,  or  of  its  receipt  in  lan- 
guage materially  different  from  that  in  which 
It  was  sent,  makes  a  prima  facie  case  of  neg- 
ligence, and  casts  the  burden  of  proof  upon 
the  company  to  explain.  This  may  be  the 
correct  rule,  since  the  facts  are  peculiarly 
within  the  knowledge  of  the  company,  but 
that  question  is  not  now  involved,  since  the 
cause  of  the  delay  is  conceded. 

The  highest  judicial  tribunal  in  this  coun- 
tiT,  in  the  recent  case  of  Primrose  v.  Western 
U.  Teleg,  Co,  has  passed  upon  the  precise 
question.  154  U.  S.  1,  88  L.  ed.  888.  The 
authorities  are  there  cited  and  discussed  in  ao 
exhaustive  opinion  by  Mr.  Justice  Gray. 
The  Carew  Case  is  cited,  and  its  language 
Quoted  with  approval.  The  regulation  in 
that  case  is  identical  with  the  one  in  this,  and 
it  is  sustained  in  jts  entirety.  Mr.  Justice 
Gray  cites  and  dicusses  the  decisions  holding 
the  regulation  to  be  against  public  policv  and 
void,  among  which  is  the  case  of  TyUr  v. 
Western  U.  Teleg,  Co,  60  111.  421,  14  Am. 
Rep.  88.  He  quotes  the  language  of  that  de- 
cision, and  aays  of  it :  **  The  effect  of  that 
construction  would  be  either  to  hold  tele- 
graph companies  to  be  subject  to  the  liability 
of  common  carriers,  which  the  court  admit- 
ted, in  an  earlier  part  of  its  opinion,  that  thej 
were  not,  or  else  to  allow  the  stipulation  no 
effect  whatever,  for,  if  they  were  not  common 
carriers,  thev  would  not,  *even  if  there  were 
no  expressed  stipulation,  be  liable  for  un- 
avoidable mistakes,  due  to  causes  over  which 
they  had  no  control.  .  .  .  The  conclu- 
sion is  irresistible  that,  if  there  was  negli- 
gence on  the  part  of  sny  of  the  defendant*! 
servants,  a  jury  would  not  have  been  war- 
ranted in  finding  that  it  was  more  than  or- 
dinary negligence,  and  that,  upon  principle 
and  authority,  the  mistake  was  one  tor  which 
the  plaintiff,  not  having  had  the  message  re- 
peated according  to  the  terms  printed 'upon 
the  back  thereof,  and  forming  part  of  his  con- 
tract with  the  company,  could  not  recover 
more  than  the  sum  which  he  had  paid  for 
sending  the  single  message."  It  is  tiierefore 
clear  that,  in  order  to  hold  this  regulation, 
which  was  a  part  of  the  contract,  void,  we 
must  not  only  overrule  the  decision  of  our 
own  court  but  must  run  counter  to  the  great 
weight  of  authority.  We  do  not  feel  justi- 
fied in  doing  this.    See  also  Bi^T.  Western 
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U.  TeUg,  Co,  6  Misc.  221 ;  BeaaUy  y.  We$tern 
U,  TelM.  Co,  39  Fed.  Rep.  181  quoting  the 
ikirew  Cote  with  approval. 

The  statute  of  California  requires  telegraph 
companies  to  "use  great  care  and  diligence 
in  the  transmission  and  delivery  of  mes- 
ttges."    Ciy.   Code,   §  2162.    The  Federal 
<x>urt  in  that  state  held  that  a  company  could 
not,  by  stipulation,  relieve  itself  from  the 
liability  imposed  by  this  express  enactment. 
Wutem   U.  TeUg.  Co,  v.  Cook,  9  C.  C.  A. 
•tfSO,  61  Fed.  Rep.  624.  16  U.  S.  App.  445. 
In  its  decision,  the  court  says,  **The  nature 
•of  the  employment  is  so  peculiar,  the  risks 
attending  it  so  extraordinary,  that  it  is  not 
unreasonable  to  uphold  such  stipulations,  to 
the  extent  of  limiting  the  liability  of  the 
•company  for  losses  not  occasioned  by  its  want 
•of  the  care  and  diligence  exacted  by  the  law 
under  which  it  operates.**    It  is  further  ar- 
gued by  the  learned  counsel  for  the  plaintiff 
that  the  repetition  of  the  message  would  not 
have  prevented  the  damaee  complained  of, 
and  that,  therefore,  the  uiilure  to  have  it 
repeated  does  not  protect  the  defendant  from 
liability.     In  the  monographic  note  to  Camp 
T.    Western  V.  Tsleg.  (S.  71  Am.  Dec.  468, 
the  following  authorities  are  cited  as  sup- 
porting this  contention.     Western  U.  TeUg, 
€o.  V.  Qraham,  1  Colo.  230,  9  Am.  Rep.  186 ; 
Western  U,   Tel^,  Co,  v.   FerUon,  62  Ind.  1 ; 
Bimey  ▼.  New   York  d  W,  Printing  TeUg. 
Oo.  18  Md.  841,  81  Am.  Dec.  607 ;  EUie  v. 
American  Teleg,  Co.  18  Allen,  226 ;  Baldmn 
T.    United  States  TeUg,    Co.   54  Barb.   505; 
Sprague  v.  Western  U,  TeUg.  Co.  6  Daly,  200 ; 
£eU  V.  TeUgraph  Co,  25  L.  C.  Jur.  248.     In 
Western  U.  TeUg.  Co,  v.  Fenton,  the  action 
was  based  entirely  upon  the  statute  of  the 
«tate  of  Indiana,  and  not  upon  any  contract 
t)etween  the  parties.    The  court  in  Bimey  v. 
Hew  York  dk  W.   Printing    TeUg,  Co,  based 
Its  holdiifg  entirely  upon  the  fact  that  no  ef- 
fort whatever  was  made  by  the  company  or 
its  ikgenta  to  place  the  message  upon  its  trans- 
it.    The  decision  recognizes  the  validity  of 
«  regulation  similar  to  that  in  the  present 
•case.     In  Baldwin  t.  United  States  TeUg,  Co, 
the  defendant  was  a  connecting  line,  and  re- 
ceived the  message  from  the  United  States 
Branch  Telegraph  Company,  to  whom  the 
plaintiff  had  given  it  for  transmission.    The 
defendant  set  up  its  agreement  with  the  oUier 
company,  to  which  the  plaintiff  was  not  a 
party.    The  court  says,  at  page  516 :    "It  is 
not  neoessarr  to  discuss  what  would  have 
tieeo  the  rights  of  the  parties  had  the  plain- 
tiff sent  the  message  from  the  defendants' 
office,  written  upon  one  of  their  blanks,  con- 
taining their  ruUs,  conditions,  and  regvlatians, 
«s  to  their  terms  of  transmitting  messages.** 
The  i  tal ics  are  those  of  the  decision.    Sprague 
•w.    Western  U.  TeUg.  Co.,  is  another  case  of 
the  same  character.    The  court  says,  at  pase 
ItOS :    "  This  was  not  a  mistake  or  delay  In 
the  transmission  or  delivery,  or  a  nonde- 
livery, but  an  entire  breach  of  the  contract, 
by  a  neglect  to  send  the  message  at  all.  '*    In 
Bell   V.   TeUgraph  Co.  plaintiff  telegraphed 
to  one  Machar,  to  which  Machar  immediately 
«ent  an  answer  by  the  defendant's  line,  which 
was  never  delivered.    Stress  appears  to  be 


laid  in  the  opinion  upon  the  fact  that  plain- 
tiff  was  to  be  the  recipient  of  the  message, 
and  was  not  a  party,  therefore,  to  the  condi- 
tions of  the  mesaaflre  sent.  The  liability, 
however,  was  chiefly  placed  upon  the  law  of 
the  Dominion  in  relation  to  common  carriers, 
which  is  quoted  in  the  opinion  as  follows: 
**  Notice  by  carriers  of  special  conditions  lim- 
iting their  (liability  is  binding  only  upon 
persons  to  whom  it  Is  made  known ;  and  not- 
withstanding such  notice,  and  the  knowledge 
thereof,  carriers  are  liable  wherever  it  is 
proved  that  the  damage  is  caused  br  their 
fault,  or  the  fault  of  those  for  whom  tney  are 
responsible."  The  principles  of  this  law  are 
then  briefly  applied  **to  the  case  in  hand,** 
and  the  defendant  held  liable.  It  is  appar- 
ent, we  think,  that  these  decisions  do  not  sus- 
tain the  text  of  the  learned  editor,  and  throw 
no  light  upon  the  present  controversy.  In 
Western  U.  Teleg,  Co.  t.  Oraham  it  does  not 
clearly  appear  where  the  mistake  occurred. 
The  statement  in  the  opinion  is  that  ''the 
message  was  not  transmitted  and  delivered." 
It  may  be  inferred  from  this  that  the  message 
was  never  placed  in  transit.  While  the  lan- 
guage of  this  opinion  sustains  the  text,  it  Is 
significant  that  there  was  no  stipulation,  as 
in  the  case  at  bar,  that  the  company  ^ould 
not  be  liable  in  the  case  of  an  unrepeated 
message.  The  notice  simply  stated  that  mes- 
sages of  importance  ought  to  be  repeated,  and 
attempted  to  limit  the  liability,  In  the  case 
of  repeated  messages,  to  500  times  the  amount 

§aid  for  sendinff  them.  In  Ellis  v.  American 
'eUg,  Co. ,  the  language  upon  this  point  was 
obiter  dicta,  and  so  held  by  the  same  court  in 
subsequent  decisions  hereinafter  cited.  This 
rule  appears  to  be  sanctioned  In  FUischner 
V.  Pacific  Postal  TeUg,  CabU  Co,  (decided  in 
1893)  55  Fed.  Rep.  78a  The  defendant  in 
that  case  was  clearly  liable  upon  other 
grounds.  It  received  an  important  message 
for  transmission  from  Portland,  Or.,  to  &- 
attle.  There  was  a  competing  line  between 
these  two  points.  The  line  of  the  defendant 
was  down,  and  had  been  for  more  than  an 
hour  preTious  to  the  receipt  of  the  message. 
The  defendant  did  not  know  where  it  was 
down,  nor  how  long  it  would  require  to  put 
it  in  order.  It  did  not  notify  the  sender  that 
its  line  was  down,  nor  make  any  attempt  to 
send  the  message  by  the  competing  line. 
This  was  clearly  a  case  of  gross  negligence, 
for  which  it,  under  all  the  authorities,  would 
have  been  liable.  In  OrinneU  v.  Western  U. 
Teleg.  Co.  supra,  the  language  of  EUis  v. 
American  TeUg.  Co,  upon  this  point  was  held 
to  be  obiter  dicta,  and  was  disapproved.  The 
court,  in  that  case,  replying  to  this  conten- 
tion, says:  **The  conclusive  answer  to  it  is 
that  the  plaintiff,  having  omitted  to  fulfil 
the  condition,  on  which  alone,  by  the  terms 
of  the  express  contract  between  the  parties, 
he  could  recover  for  any  mistake  in  transmis- 
sion more  than  the  amount  of  his  original 
Eayment,  cannot  be  permitted  to  prove  that 
is  own  failure  to  fulfil  his  contract  did  not 
affect  the  result."  The  precise  question  was 
again  before  that  court  in  Clement  y.  Western 
ff,  TeUg.  Co,  supra,  when  the  message  had 
reached  the  receiving  oflSce,  and  been  in- 
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trusted  to  a  messenger  boy  for  delivery.  The 
language  of  the- court  is  as  follows:  "The 
only  'negligence  shown  in  this  case  was  an 
unexplained  delay  in  delivering  the  message 
on  the  part  of  the  messenger  boy,  to  whom  It 
was,  after  its  receipt,  intrusted  for  delivery. 
It  may  be  that  the  company  might  be  guilty 
of  some  fraudulent  or  gross  negligence  in 
transmitting  or  delivering  a  message,  so  that 
it  would  not  be  protected  bv  its  regulation 
from  liability  for  the  actual  damages,  though 
in  excess  of  the  sum  stipulated.  But  the 
negligence  of  the  messenger  boys  in  deliver- 
ing messages  was  plainly  contemplated  by 
the  parties  when  they  entered  into  the  stipu- 
lation ;  and  there  are  no  principles  of  public 
policy  which  should  prevent  the  company 
from  stipulating  that  it  will  not  be  respon- 
sible for  such  negligence,  beyond  a  lixed 
amount,  unless  it  receives  a  reasonable  com- 

f sensation  for  assuming  further  responsibil- 
ty."    This  case  is  cited  with  approval  in 
Primroie  v.  Western  U,  Teleg.  Co.  eupra. 

The  question  now  before  us  is  not  one  of 
neglect  to  transmit  at  all,  nor  of  failure  to 
deliver  after  receipt  at  the  place  of  destina- 
tion. It  is  a  case  of  delay  in  transmission. 
It  is  obvious  that  such  delays  may  occur  from 
various  causes.  There  is  as  much  reason  in 
stipulating  against  such  delays  as  there  is 
against  inaccuracies  in  the  message.  The  de- 
mand for  its  repetition  is  a  notice  of  its  im- 
portance, and  the  necessity  for  promptness, 
additional  to  the  language  of  the  message 
itself.  If  the  order  to  repeat  had  been  con- 
tained in  the  message,  we  cannot  say  that  the 
operator  at  Detroit,  upon  finding  that  he  could 
not  get  the  office  at  Dearborn,  would  not  have 
at  once  telegraphed  to  the  plaintiff  that  fact. 
However  that  may  be,  this  delay  was  one 
against  which  he  contracted,  and  against 
which,  under  the  authorities  aoove  citS,  the 
parties  had  the  clear  right  to  do  so. 

The  defendant  provided  suitable  instru- 
ments and  competent  operators.  The  failure 
of  the  temporary  operator  at  Dearborn  to  con- 
nect his  instrument  with  Its  line  for  a  few 
hours  is  not  ** gross  negligence,"  within  the 
definition  adopted  by  this  court.  Denrnan  v. 
Johnston,  85  Mich.  887;  Frost  v.  Milwaukee 
ik  N,  B.  Co,  96  Mich. 470.  There  was  no  in- 
tentional wrong,  and  no  act  done  to  cause  the 
delay,  with  knowledge  of  the  plain tifT*s  mes- 
sage. It  appears  that  about  one  message, 
every  two  days,  came  to  Dearborn.  It  could 
not  keep  an  operator  there  at  its  own  expense. 
It  was  therefore  entirely  proper  for  it  to  em- 

Eloy  the  railroad  operator  to  attend  to  its 
usiness  at  this  and  similar  stations.  But  it 
cannot  defend  upon  the  ground  that  the  busi- 
ness was  small.  Having  held  itself  out  as 
ready  to  do  business  at  these  stations,  the 
duty  imposed  was  the  same  as  though  it  had 
an  operator  of  its  own.  The  act  complained 
of,  however,  was  not  attended  by  any  wilful 
misconduct  or  reckless  disregard  of  the 
riffhts  of  plaintiff,  and  cannot  therefore  be 
held  to  constitute  gross  negligence. 

The  judgment  must  be  reterud,  and  a  new 
trial  ordered. 

The  other  Justices  concur. 
S8L.KA. 


Ernst  ACKENHAUSEN.  Fiff,  in  Err., 
PEOPLE'S  SAVINGS  BANK. 


(. 


.Mioh. 


.) 


1.  A  by-law  of  a  mak'vingB  bank  which  la 
orfi^anised  mider  the  g^eneral  banking 

law  and  the  prollts  of  which  belong  to  stock* 
holder8,and  not  to  the  depoaitocB,mu8t  be  brought 
to  the  attention  of  a  depositor  and  his  anent 
actually  or  impliedly  given  thereto  before  it  caa 
operate  to  relieve  the  bank  from  liability  to  rfr> 
'  pay  him  hJs  deposit  because  of  payment  to  an- 
other person  who  had  presented  the  book  without 
authority  and  forged  the  depositor^  name. 

2.  By-laws  printed  in  a  deposit  book 
(^▼en  fbr  a  deposit  in  asavinirs  bank 

which  is  astook  corporation,  the  profits  of  whicb 
belong  to  the  stockholders,  are  not  conclusively 
presumed  to  receive  the  assent  of  the  depositor, 
at  least  where  he  is  not  weU  acquainted  with  the^ 
English  language,  although  it  is  provided  thereli^ 
that  he  wiU  assent  before  his  deposit  can  be  re- 
ceived. 

(July  21,  1808.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action   brought  to  recover  a. 
savings'  bank  deposit  which  had  been  paid  to 
the  wrong  person.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Charles  C.  Stewart,  with  Mr.  Will* 
iam  L.  January,  for  plaintiff  in  error. 
Messrs.  Keena  ft  Li^htner  for  appellee. 

Moore*  J.,  delivered  the  opinion  of  ths 
court: 

The  plaintiff  came  from  Germany  to  Detroit 
in  December,  1898.  On  the  steamer  he  made 
the  acquaintance  of  one  Lanffe,  and  they  came 
on  to  Detroit  together,  and  plaintiff  roomed 
and  boarded  with  Laoge  and  his  family.  Both 
Lange  and  plaintiff  spoke  the  £nglish  language 
a  little.  Plaintiff  had  $1,000  in  money  that  he 
desired  to  put  where  it  would  be  safe,  and  waa 
advised  to  deposit  it  in  the  defendant  bank, 
which  be  did,  Lange  going  with  him  when  he 
made  the  deposit.  The  bank  has  a  large  de- 
posit account  and  a  Isrge  number  of  dcpositorsL 
rlaintiff  had  never  deposited  money  before. 
At  the  request  of  the  clerk  to  whom  he  paid 
the  money,  he  wrote  his  name  in  a  book,  so 
the  bank  could  have  his  signature.  The  bank 
gave  to  the  plaintiff  a  deposit  book,  containing 
printed  by-laws,  reading  as  follows:  "(8)  On 
making  the  first  deposit,  the  depositor  shall 
sigh  his  or  her  name  in  the  signature  book  of 
the  institution,  which  contains  a  copy  of  these 
rules  and  regulations,  and  to  which  the  depos- 
itor will  assent  before  his  or  her  deposit  can  bs 
received  by  this  institution."  **{1)  Monev  de- 
posited in  this  institution  will  be  entered  in  a 
book  which  will  be  given  to  each  depositor. 
This  small  book  will  be  the  depositor's  voucher, 
or  evidence  of  his  or  her  deposit  in  the  institu- 
tion. When  money  is  withdrawn,  this  book 
given  to  the  depositor  shall  be  brought  in  to 

NoTS.— As  to  the  effect  of  corporate  by-laws  m 
notice,  see  Meyer  v.  East  Shore  Termiiiai  Go.  <8i€L> 
25  L.  B.  A.  48,  and  noU. 
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the  bank,  to  ha^e  the  payroeoU  entered  therein. 
Depositors  can  draw  money  themftelves,  or,  in 
case  of  absence  or  sickness,  it  will  be  paid  to 
their  order,  properly  witnessed,  and  accom- 
panied by  the  book."  "(10)  While  the  officers 
of  this  institution  will  do  their  utmost  to  pre- 
rent  fraud,  yet,  as  fhey  will  be  unable  to 
Identify  every  depositor,  this  institution  will 
not  be  responsible  for  loss  sustained  when  a 
book  has  b^n  mislaid,  stolen,  or  lost,  if,  before 
Uie  cashier  is  notified  thereof,  such  book  be 
paid  in  whole  or  in  part  on  being  presented. 
(11)  If  a  book  be  mislaid  stolen  or  lost,  the 
owner  is  required  to  give  immediate  notice  of 
the  fact  to  the  cashier  of  this  institution." 
There  is  nothing  to  indicate  that  plaintiff's  at- 
tention was  called  especiallyto  these  by  laws,  or 
that  he  even  read  them.  The  plaintiff  left  his 
deposit  book  in  his  room  at  Lange's  bouse,  and 
went  to  Cleveland.  While  in  Cleveland,  plain- 
tiff ffot  $500  from  Lange.  Seven  days  after 
the  deposit  was  made  the  deposit  book  was 
presented  at  the  bank,  and  the  entire  $1,000 
was  withdrawn.  It  was  admitted  in  court 
that  this  was  done  by  Lange,  and  that  be 
forged  the  plaintiff's  signature.  The  trial 
court  instructed  the  ]ury  that  "the  $000  paid 
by  Lange  to  Ackenhausen  must  be  treated  as 
a  payment.  Lange  took  his  money  to  the 
amount  of  $1,000.  Lange  had  advanced  him 
$600.  To  hold  any  other  way  than  that  would 
permit  the  plaintiff  in  this  suit  to  get  $1,500 
and  to  take  $500  of  this  $1,000  to  Lange  and 

ry  back  to  him.  To  avoid  circuity  of  action, 
make  one  lawsuit  take  the  place  of  three 
lawsuits,  and  I  charge  you,  as  a  matter  of  law, 
that  that  $600  payment  should  be  allowed 
under  any  circumstances.  Now,  for  the  pur- 
pose of  this  case,  the  only  question  for  you  to 
consider  is  this.  Did  Lange,  in  getting  tbis 
money,  act  under  an  authority  from  the  plain- 
tiff? If  you  find  that  Ackenhausen  gave 
Lanire  authority  to  draw  the  deposit  from  the 
bank,  and  the  back  paid  it  to  Lange  upon  pre- 
sentation of  the  book,  the  plaintiff  is  not  en- 
titled to  recover.  It  is  not  necessary  that  such 
authority  to  draw  the  money  should  be  in 
writing.  A  verbal  authority,  accompanied  by 
delivery  of  the  book  to  Lan^,  would  be  suffi- 
cient to  authorize  Lange  to  sien  Ackenhausen's 
name  to  the  order,  surrendering  the  book  and 
receiving  the  money.  But  I  charge  you  that, 
if  he  did  not  have  authority,  then  you  are  to 
render  a  verdict  for  the  plaintiff.  So  that  is 
the  only  question  in  the  case:  Did  Lange  have 
antbority  or  didn't  he?  If  he  did,  your  ver- 
dict should  be  for  the  defendant;  If  he  did  not, 
your  verdict  should  be  for  the  plsintiff.  But 
for  the  purpose  of  this  case  I  charge  vou  that 
one  who  impersonates  a  depositor  without  his 
knowledge,  and  signs  such  depositor's  name 
on  the  check  or  receipt,  is  not  such  depositor's 
representative,  even  though  he  may  at  such 
time  present  to  the  bank  such  depositor's  bank 
book.  If  the  money  which  was  deposited  by 
plaintiff  in  this  case  was  paid  out  by  the  bank 
to  one  Lange,  without  authority  of  the  plain- 
tiff, then  the  defendant  is  liable  in  this  action. 
If  you  come  to  the  concluf^ion  that  this  was 
paid  without  authority,  then  you  will  render 
a  verdict  for  the  plaintiff.  The  amount  of 
that  verdict  will  be  $500,  with  interest  from 
the  time  of  this  demand,  which  would  be  from 

88  L.  H.  A. 


the  24th  of  February,  1804,  at  9  per  cent. 
Now,  there  are  two  special  questions  which  I 
will  submit  to  you:  (1)  Was  the  money  depos- 
ited by  plaintiff  in  defendant's  bank  drawn  by 
his  authority?  That  is  the  question  which  is 
to  control  your  general  verdict,  as  I  have 
already  indicated.  You  will  answer  that  *  Ves* 
or  'No,'  according  as  you  believe  the  truth  to 
be.  (2)  Was  the  money  deposited  by  plaintiff 
in  defendant's  bank  negligently  paid  out  by 
defendant's  teller?  That  I  instinct  you  to 
answer  'No.'  This  is  a  formal  matter  to  get 
this  question  and  the  answer  on  record,  so  that 
you  will  answer  that  as  I  baye  instructed  you." 
The  jury  rendered  a  verdict  in  favor  of  plain- 
tiff for  $685,  and  answered  special  question  1 
"No,"  and  special  question  2  "No,"  as  in- 
structed by  the  court.  The  court  entered 
judgment  for  defendant  non  obstante  verecUeto, 
and  the  plaintiff  appeals. 

A  good  many  assignments  of  error  have 
been  taken,  but  those  necessary  to  be  consid- 
ered relate  to  the  effect  of  the  by-laws  upon 
the  parties.  It  is  claimed  by  the  defendant 
that  the  deposit  of  money,  the  issuing  of  the 
deposit  book  with  its  copjr  of  the  by-laws,  and 
its  acceptance  by  the  plaintiff,  and  his  siffna- 
ture,  were  all  parts  of  one  transaction,  which 
resulted  in  a  contract  by  which  the  bank  was 
relieved  from  any  further  liability  under  the 
circumstances  of  this  case.  The  counsel  for 
the  bank  call  the  attention  of  the  court  to  the 
following  sections  of  the  statute:  Section  26  of 
the  banking  law  (Pub.  Laws  1887,  p.  238)  pro- 
vides that  savings  banks  shall  have  power  to 
receive  deposits,  and  says:  '*A]1  deposits  in 
said  bank  shall  be  repaid  to  the  depositors,  or 
bis  or  her  lawful  representatives,  when  re- 
quired, at  such  time  or  times,  and  with  such 
interest  and  under  such  regulations  as  the 
board  of  directors  of  the  bank  from  time  to 
time  prescribe,  which  regulations  shall  be 
printed  and  conspicuously  exposed  in  some 
place  accessible  and  visible  to  all,  in  the  busi- 
ness office  of  said  bank."  Section  28  provides: 
"That  a  pass  book  shall  be  Issued  to  each  de- 
positor in  the  savings  department,  containing 
the  rules  and  regulations  adopted  by  the  board 
of  directors  governing  such  depositb,  in  which 
book  shall  be  entered  each  deposit  made  by, 
and  each  payment  made  to,  such  depositor,  and 
no  payment  or  check  against  any  such  sav- 
ings account  shall  be  made  unless  accompanied 
by  and  entered  in  the  pass  book  issued  there- 
for, except  for  good  cause,  and  on  assurances 
satisfactory  to  the  officers  of  the  bank."  It  is 
insisted  that  the  bank  complied  with  these 
provisions  of  the  statute,  and  that  plaintiff, 
because  of  his  contract  with  the  bank,  has  no 
cause  of  action  against  it;  citing  SchoenwaXd  v. 
Metropolitan  Sav.  Bank,  57  N.  Y.  418:  Ap- 
pleby V.  Erie  County  Sav.  Bank,  62  N.  Y.  12 
Sullivan  v.  Lewiston  Imt,  qf  Sae.  56  Me.  507, 
96  Am.  Dec.  500;  QMriek  y  Briiton  County 
Sav.  Bank,  128  Mass.  820.  The  cases  just 
cited  undoubtedly  hold  that  under  the  laws  of 
the  states  where  the  decisions  were  rendered, 
and  the  by-laws  in  force  In  those  banks,  there 
was  no  liability;  and,  if  the  savings  banks 
which  were  parties  to  the  litigation  involved 
in  these  cases  are  created  under  like  laws,  and 
possessed  with  the  same  powers,  as  savings 
banks  possess  in  this  state,   these  decision* 
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would  be  coDoliislve.  Until  recenUj  the  pri- 
mary idea  of  a  saylDgs  bank  has  been  that  ft  is 
aD  iDStitution  in  the  hands  of  disinterested  per- 
sons, the  profits  of  which,  after  deducting  the 
necessary  expenses  of  conducting  the  business, 
inure  wbolly  to  the  benefit  of  the  depositon». 
In  dividends,  or  in  a  reserved  surplus  for  their 
greater  security.  They  were  without  capital, 
41  nd  maoaged  by  trustees.  The  banks  them- 
8elves  derived  no  benefit  whatever  from  any 
^eoosits  or  the  produce  thereof.  Huntington 
^.  ^National  8av.  Bank,  96  U.  8.  895, 24  L.  ed. 
779.  An  examination  of  the  statutes  of  Maine, 
Massachusetts,  and  New  York  at  the  time  the 
•decisions  cited  by  the  counsel  were  rendered 
^ill  disclose  the  f  Act  that  the  savings  banks 
mentioned  therein  were  created  and  managed 
for  the  benefit  of  the  depositors.  They  were 
managed  by  trustees,  and  after  deducting  the 
•expenses  of  the  management  of  the  business, 
the  depositors  were  entitled  to  the  profits;  so 
-that  every  depositor  was  directly  interested  in 
having  the  losses  as  small  as  possible.  It  will 
4ilso  appear  that  there  was  no  statute  requiring 
the  deposits,  with  interest,  to  be  paid  to  the 
•depositor  or  his  legal  representative.  In  this 
state  savings  banks  like  the  defendant  bank 
are  organized  under  the  general  banking  law. 
They  are  required  to  have  a  capital  stock  and 
stockholders.  The  depositors  have  no  share 
in  the  profits  of  the  business  beyond  the  inter- 
est paid  on  their  deposits;  the  profits  of  the 
business  all  belong  to  the  stockholders.  The 
•conditions  surrounding  the  two  systems  of 
banking  are  so  unlike  tnat  the  decisions  under 
one  system  are  not  likely  to  be  controlling 
t^- ben  litigation  arises  under  the  other  system. 
It  may  well  be  argued  that,  if  the  depositors 
are  to  share  in  the  profits  of  the  business  when 
it  is  profitable,  they  shall  accept  its  losses  with- 
out complaining,  and  not  seek  to  hold  the 
bank  liable.  On  the  other  hand,  if  the  bank  is 
to  take  the  profits  of  the  business,  where  is  the 
justice  of  asking  the  depositor  to  lake  the  risks? 
In  Morse,  Banks  and  Banking,  ^  617,  it  is 
stated  of  a  savings  bank:  "The  depositors  are 
the  bank,  the  trustees  and  officers  are  their 
Agents  for  receiving  and  loaning  their  money; 
and  the  profits  t)elong  to  the  depositors."  In 
the  following  section  it  is  stated:  "Although 
a  bank  may  be  called  a  savings  bank,  if  it  is 
really  a  stockholders'  bank,  where  the  prop- 
erty is  owned  by  the  shareholders,  the  name 
will  amount  to  nothing;  .  .  .  and  in  such  a 
bank  a  deposit  creates  the  relation  of  debtor 
and  creditor."  Ward  v.  Johnson,  96  III.  241. 
It  would  logically  follow  that  if  the  depositors 
are  the  bank,  ana  the  trustees  and  officers  are 
the  agents  of  the  depositors,  any  regulation  or 
by  law  adopted  by  the  agent  would  bind  the 
principal, — ^that  is,  the  depositors,— and  they 
would  be  bound  by  it.  On  the  other  hand,  if 
the  relation  between  the  bank  and  the  depositor 
is  that  of  debtor  and  creditor,  the  general  rule 
would  apply  that  the  by-laws  of  a  corporation 
are  binding  upon  none  but  its  members  and 
officers.  Angel  1  &  A.  Corp.  §  859.  In  this 
state  the  officers  of  the  Imnk  are  the  agents  of 
the  bank,  and  not  the  agents  of  the  depositors. 
A  by-law  passed  by  them  is  a  by-law  of  the 
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bank,  and  not  of  the  depositor,  and  if  th« 
effect  of  it  is  to  change  the  relation  of  the  cred- 
itor to  the  debtor  so  as  to  relieve  the  obligation 
of  the  debtor  to  the  creditor,  must  not  th« 
creditor  have  his  attention  called  to  the  by-law 
in  such  a  way  that  he  shall  understand  its 
effect  before  he  shall  be  bound  by  it?  In 
Datii  v.  Lenawee  County  Bav.  Bank,  68  Mich. 
166,  Justice  Campbell  said:  "The  contract  of 
a  depositor  with  his  banker  does  not  differ  in 
any  material  way  from  any  other  contract, 
whereby  one  person  becomes  bound  to  take 
charge  of  and  repay  another's  funds.  Ab  be- 
tween banker  and  depositor,  there  can  be  no 
doubt  that  the  bank  will  be  protected  in  pay- 
ing out  money  in  such  way  and  on  such  terms 
as  the  depositor  has  authorized.  And.  on  the 
other  hand.  .  .  .  the  contracting  party  can 
lawfully  control  his  own  funds  until  he  has 
disposed  of  them.  .  .  .  The  bank  book  is  no 
contract,  and  is  only  one  of  the  means  of  indi- 
cating the  state  of  the  funds.  .  .  .  The  money 
belonging  to  one  person  cannot  cease  to  be- 
long to  him  until  he  does  some  act  to  dispose 
of  It."  See  Burtnett  v.  Firet  Nat.  Bank,  38 
Mich.  684.  It  was  held  in  Smith  y.  Brooklyn 
Sav.  Bank,  101  N.  Y.  60,  64  Am.  Rep.  653, 
that,  where  ''a  savings  bank  seeks  to  justify 
the  payment  by  it  of  a  depositions  money  to  a 
stranger  upon  the  ground  that  such  paymenta 
were  made  to  a  person  haying  possession  of 
the  depositor's  pass  book,  sudi  a  pass  book 
is  not  negotiable  paper,  and  its  possession  con- 
stitutes in  itself  no  evidence  of  a  right  to  draw 
money  thereon.  It  merely  imports  a  liability 
of  the  bank  to  the  depositor  for  the  moneys 
deposited,  and  an  agreement  to  repay  them  at 
such  time  and  in  such  manner  as  he  shall  direct. 
This  contract  ia  implied  from  the  nature  and 
objects  of  the  transaction  occurring  between 
the  parties.  .  .  .  The  depositor  may  by  special 
contract  authorize  payments  to  h&  made  in 
some  other  manner  than  hj  his  directions,  but, 
in  order  to  make  such  payments  a  protection 
to  the  bank,  it  is  necessary  for  it  to  show  some 
special  agreement  with  the  customer,  authoriz- 
ing such  a  mode  of  payment;"  and  then  fol- 
lows an  interesting  discussion  of  the  effect  of 
by-laws,  which  it  is  not  necessary  to  repeat 
here,  as  we  have  indicated  Uiat  the  status  of 
savings  banks  in  the  state  of  New  York  is 
quite  different  from  the  status  of  the  savinga 
banks  of  this  state.  We  think  the  requirement 
of  the  statute  that  the  deposits  shall  be  paid  to 
the  depositor  or  his  legal  representatives  can- 
not be  changed  by  a  by-law,  unless  the  atten- 
tion  of  the  depositor  b  called  to  the  bv-law, 
and  he  assents  thereto,  actually  or  impliedly. 
We  think  it  was  error  in  the  learned  trial  judge 
to  render  a  judgment  for  the  defendant,  and 
that  he  should  have  rendered  a  judgment  in 
favor  of  the  pUintiff  upon  the  verdict  of  the 
jury,  and  for  the  amount  thereof. 

The  Judgment  u  retereed,  and  case  remanded, 
with  directions  to  enter  judgment  upon  the 
verdict. 

Looff,  Ch.  J.,  did  not  dt.  The  other  Jue- 
ticei  concurred. 
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1.  GommoB-law 
▼AUd  in  VenBOBt»  wbere  the  statutet  have 
nqoired  pablicatlon  of  tba  Intention  of  the 
partlei  and  aolemnJaatlon  by  certain  oflloials  or 
mlnlsien  of  the  goepel,  with  ezoeptionA  u  to 
Quakera  and  marrlacea  in  irood  faith  golemnised 
before  a  perron  profeMloff  to  be  tuch  official  or 
minister,  although  thetiatate  doM  not  io  terms 
deolare  that  a  marrlace  sliall  be  void  if  it  does  not 
comply  with  the  statute. 

IB.  ▲  wommn  deeetved  Into  a  woid  mar- 
rla§^  with  a  man  already  married  may  main- 
tain  an  action  affaloat  him  for  deceit. 


S*  A  «Mifl«  of  aetioB  for  dofiraudinfl^  a 

woflUMi  ovt  of  mmnj  Toars  of  serriee 

and  causing  lier  to  Ufc  for  that  time  in  a  false 
oonjugal  position  does  not  accrue  against  a  man 
who  deceived  tier  into  a  void  .marriage  and  con* 
tinued  to  deceiye  her  for  yean,  until  she  dlsooy* 
eca  the  ftaud. 

4*  Inftvrmation  that  a  prospocttwo  hua- 
iMUid  was  alroady  married  wlU  not  pre- 
clude a  tight  of  action  against  him  for  deceit,  in 
favor  of  a  woman  who  enters  into  a  void  marriage 
with  him  relying  upon  his  positive  and  repeated 
statements  that  he  Is  single. 

6.  ▲  womaaiaaoompotentwltnoasinan 
action  against  a  man  whom  she  sues  for  deceit  in 
fraudulently  inducing  her  to  contract  a  void 
marriage  with  him. 

6.  ETldenoo  of  doftodanVs  woalth  im 
admioslUo  in  an  action  by  a  woman  for  de- 


V<ynt.^Fraiudvilent  inducement  by  ons  partu  to  a 
void  marriaoe  a»  fffound  of  cMl  action  infaiooraf 
other  party. 

Hie  authorities  appear  to  unanimously  agree 
with  the  rule  announced  in  If  orbizx  v.  Paucbh,  so 
fares  the  question  liaa  been  before  the  courts  for 
•decision. 

Oase  will  lie  where  a  married  man  by  fraud  in- 
-duces  an  unmarried  woman  to  go  through  the 
marriage  ceremony  with  him,  whereby  she  becomes 
•of  less  credit  and  suffers  loss.  Anonymous,  Skin. 
119. 

In  Garford  ▼.  Richardson,  cited  in  Bull.  N.  P. 
:S2b,  the  court  of  king's  bench  held  the  action  main- 
tainable by  a  woman  who  had  been  deceived  into 
marriage  with  a  married  man,  when  the  question 
•came  before  it  by  motion  in  arrest  of  Judgment. 

A  man  who  has  fraudulently  induced  a  woman  to 
•contract  a  void  marriage  with  him  Is  liable  to  her  in 
•damages.  Blossom  v.  Barrett,  87  N.  T.  48i,  97  Am. 
Deo.  747. 

In  Pollock  V.  SuUivao,  68  Y 1 007, 88  Am.  Bep.  701, 
it  was  held  that  an  action  would  lie  against  one 
who,  being  married,  entered  Into  a  oontraot  for 
enarrlage  with  an  unmarried  woman. 

It  was  assumed  that  the  action  would  lie.  In  argu- 
ment in  Lady  Ooz^s  Case,  8  P.  Wma  880. 

And  the  court  says,  in  Fellows  v.  Bmperor,  18 
Barb.  97,  in  speaking  of  the  validity  of  a  deed  given 
te  compensation  for  the  wrong,  that  an  action  at 
law  would  have  undoubtedly  been  sustained  for 
^he  deceit  thus  practised. 

So,  in  Doe,  Hutchinson,  v.  Horn,  1  Ind.  888,  CO  Am. 
Dea  470,  the  court,  in  considering  the  question  of 
<he  validity  of  a  deed  to  a  woman  fraudulently  In- 
■duoed  to  marry  a  man  who  had  a  wife  liWog,  said: 
*'We  can  liave  no  doubt  as  to  the  legal  right**  of  the 
woman  '*to  dalm  a  pecuniary  compensation  for 
<lie  injury  she  had  received  through  the  deceit 
practised  upon  her.** 

But  in  Bobbins  v.  Potter,  U  AUen,  668.  the  suit 

was  by  the  woman,  who  was  the  guilty  party,  for 

services  rendered  by  her  while  living  with  defend- 

■ant  as  his  wife,  and  the  court  held  that  she  could 

not  maintain  the  action,  either  as  wife,  because  in 

auch  relation  she  was  not  entitled  to  compensation, 

nor  as  a  stranger,  because  in  such  case  the  relation 

was  meretricious  and  she  could  not  found  an  action 

upon  it. 

And  in  CSooper  v.  Witham,  Bid.  iTB,  1  Lev.  ttlT,  a 
married  woman  by  fraud  induced  a  man  to  marry 
lier,  and  he  brought  an  action  against  herself  and 
tier  buaband  for  the  injuries,  but  the  court  held 
that  the  action  would  not  He  against  the  husband 
for  the  reason  that  in  such  matter  she  could  not 
lylnd  him  without  his  express  assents 


Bo  that,  under  the  rule  by  which  the  husband 
must  be  sued  for  the  torts  of  the  wife,  it  would 
seem  that  in  cases  where  the  fraud  was  committed 
by  the  woman  the  man  defrauded  had  no  redress. 

It  has  been  held  that  a  woman  who  has  lived  with 
a  man  as  his  wife  supposinir  berseU  to  be  such  can- 
not on  discovering  that  the  marriage  between  them 
was  void,  recover  for  her  services  upon  an  implied 
promise  to  pay  for  them.  Cropsey  v.  Sweeney,  f7 
Barb.  810.  The  court  says  the  law  would  do  an  in- 
justice to  the  plaintiff  herself,  by  implying 
a  promise  to  pay  for  these  services;  and  respect 
for  the  plaintiff  herself,  as  well  as  the  law, 
compels  us  to  infer,  and  hold,  that  these  services 
were  performed,  not  as  a  servant  with  a  view  to 
pay,  but  from  higher  and  holier  motives;  and  that 
therefore  her  complaint  does  not  oonstltute  any 
cause  of  action. 

Does  octlofi  stirofos  defendanVe  deathf 

The  cases  are  not  fully  in  accord  upon  the  quea> 
tlon  whether  or  not  the  cause  of  action  will  survive 
the  defendant's  death.  The  weight  of  the  author- 
ity appears  to  be  with  the  ruling  in  Patkb*8  Af- 
PBAi«,  post,  418.  to  the  effect  that  the  action  will 
not  survive.  In  the  absence  of  statute. 

The  action  for  deceit  does  not  survive  against  the 
personal  representatives.    Grim  v.  Carr,  81  Pa.  688. 

The  action,  being  in  tort,  does  not  survive  under 
the  New  York  statutes.  Price  v.  Price,  76  N.  T.  244, 
81  Am.  Bep.  483. 

A  woman  deceived  Into  a  void  marriage  with  a 
man  cannot  maintain  an  action  against  his  admin- 
istrator for  the  value  of  the  services  rendered  by 
her  as  his  wife  during  his  lifetime.  Whatever  ac- 
tion die  has  Is  for  the  tort,  and  there  is  no  implied 
contract  which  wlU  raise  a  promise  to  pay  for 
services.    Cooper  v.  Cooper,  147  Mass.  870. 

But  under  the  Maine  statutes  the  action  against 
a  man  for  deceiving  a  woman  into  a  void  marriage 
contract  will  survive,  although  it  Is  in  form  of  an 
action  on  the  case.    Wlthee  v.  Brooks,  66  Me.  14. 

And  in  Fox  v.  Dawson,  8  Mart.  (La.)  94,  an  action 
against  the  estate  of  a  man  was  entertained  in 
behalf  of  the  woman  to  recover  for  the  value  of 
her  services,  the  court  saying,  the  marriage  con- 
tract upon  which  she  surrendered  her  person* 
property,  and  affairs  being  Illegal  and  void,  she  hat 
a  right  to  be  lodemnlfled  against  the  consequences 
of  the  deceit,  and  the  court  held  the  action  to  be 
properly  brought. 

8o,  in  Higgins  r.  Breen.  9  Mo.  487,  It  was*he)d 
that  the  law  would  presume  a  promise  to  pay  for 
services  rendered  under  such  circumstances,  and 
that  if  the  estate  of  the  man  was  beneflted  by  the 
services  the  right  of  action  would  survive  against 
bis  administrator.  H.  P.  F. 
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oelTlnff  her  Into  a  irold  marriage  with  him, 
eepeolally  where  she  claims  damaRee  for  the  value 
of  her  servioea  in  accumuiatiDir  the  property. 

7*  An  objeetlon  that  declarations  were 
too  remote  to  be  proved  caoDot  be  raised  for 
the  first  time  on  appeal,  where  the  objection  at 
the  triai  was  merely  geoeraL 

6«   Inquiry  ae  to  tke  eoat  of  bnildin^ 

and  the  value  of  a  portion  of  the  real  estate  de* 
tacbed  from  the  rest  is  legitimate  orosa-ezamlDa- 
tion«  where  the  witnen  has  testified  to  the  value 
of  a  farm,  including  a  tenement  house  and  wood 
lot. 

0.  Statements  by  eonnsel  In  arg^oment 
will  not  be  gronnd  for  reversal  where 
there  is  evidenoe  from  which  the  facts  stated 
might  be  inferred. 

10.   An  exception  to  an  entire  ehari^  of 

the  court,  or  to  a  series  of  propositions  in  groes, 
cannot  be  sustained  if  any  portion  excepted  to 
is  sound. 

iMovjta  and  Mwwon,  JJ.^  diuent  from  Proposftioti  JL) 

(July  7, 1895.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Orleans  County  Court  in  an  action  to 
recover  damages  for  deceit  in  defrauding  plain- 
tijff  into  a  marriage  with  defendant,  which 
resulted  in  a  judgment  in  plaintiff's  favor.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

liessri.  Dickerman  ft  Youn^t  for  de- 
fendant: 

The  course  pursued  by  both  parties  after  the 
divorce  made  them  legally  husband  and  wife. 

An  agreement  to  marry,  made  between  a  man 
and  woman  per  verba  de  praunti,  followed  by 
uninterrupted  cobabitati6n  for  several  years, 
though  not  solemnized  according  to  the  laws 
of  the  place  where  the  contract  Is  made,  will 
be  deemed  a  valid  marriage. 

Newbury  v.  Brunncick,  2  Vt.  151,  19  Am. 
Dec.  703;  Londonderry  v.  Chester,  ^1^.  H.  268. 

9  Am.  Dec.  61;  Fmton  v.  Reed^  4  Johns.  62,  4 
Am.  Dec.  244;  2  Kent,  Com.  *86,  87;  Reeves, 
Dom.  Rel.  196. 

Our  statute  does  not  declare  those  marriages 
void  which  are  not  solemnized  according  to  its 
provisions. 

We  claim  nothing  for  the  Massachusetts 
marriage,  but  before  that  marriage  the  parties 
promised  each  with  the  other  to  be  married; 
later  on  an  impediment  to  such  marriage  was 
removed,  and  thev  thereafter  for  more  than 
thirty  vears  cohabited  as  husband  and  wife 
and  had  two  children. 

2  Rapalje  &  Lawrence,  Law  Diet  948; 
Bishop,  Mar.  &  Div.  §^  163.  167. 

The  cause  of  action  accrued  in  1860  and 
hence  was  barred  by  the  statute  of  limitations. 

It  would  be  no  answer  to  the  plea  of  the  stat- 
ute of  limitations  if  the  plaintiff  had  replied  a 
fraudulent  concealment  of  the  facts  by  defend- 
ant, and  that  the  action  was  commenced 
within  six  years  after  the  discovery  of  the 
fraud. 

^hnith  V.  Bishop,  9  Vt.  110,  81  Am.  Dec.  607 
(1837):  Troup  v.  ISmith,  20  Johns.  43:  Leonard 
V.  Pitney,  6  Wend.  80;  AlUn  v.  MaU,  17 
Wend.  208;  Humbert  v.  Trinity  Church,  24 
Wend.  587;  Foot  v.  Harrington,  41  N.  Y.  178; 
Todd  V.  Bafferty,  80  N.  J.  Eq.  258;  Fee  v.  Fee, 

10  Ohio,  469,  86  Am.  Dec.  108;  Belt  v.  Mar- 
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riott,  9  Gill,  881;  Pi^nklin  v.  Watert.  8  Gill^ 
831;  Wear  v.  J^nner,  46  Md.  257, 24  Am.  Rep. 
517;  Thorpe  T,  G?rw7i,  20N.  J.L.  816;  Somer- 
set County  Freeholders  v.  Veghte,  44  N.  J.  Li. 
509;  Story,  Eq.  Jur.  §  1621a/  Imperial  Qa^- 
light  db  C.  Co,T.  London  Gaslight  Co,  lOEzclu 
89;  CaUisY.  Waddy,  2  Munf.  511;  Cook  w. 
Darby,  4  Munf.  444, 6  Am.  Dec.  629;  York  t. 
Bright,  4  Humph.  812;  Hamilton  v.  Shepperd^ 
8  Murph.  (N.  C.)  115;  Baines  v.  WiUiams,  S 
Ired.  L.  488;  Fleming  v.  Culbert,  46  Pa.  498; 
Sankey  v.  McEleuy,  104  Pa.  265,  49  Am.  Rep. 
575. 

The  bar  of  the  statute  of  limitations  will  not 
he  avoided  by  mere  constructive  fraud. 

Farnam  v.  Brooks,  9  Pick.  212;  Smith  ▼. 
Bishop,  9  y t.  116,  81  Am.  Dec.  607;  Battley  r. 
Faulkner,  8  Barn.  &  Aid.  288;  Ltrrd  Oakley  v. 
Kensington  Canal  Co,  5  Bam.  &  Aid.  188; 
Hunter  v.  Gibbons,  1  Hurlst.  &  N.  459. 

It  is  clear  that  the  plaintiff  had  full  knowl- 
edge,  certainly  In  1864,  if  not  before,  of  tho 
first  marriage  of  defendant,  or  at  least  full 
opportunity  of  knowledge. 

In  jurisdictions  where  concealment  of  tho 
fraud  avoida  the  statute  of  limitations,  the  facto 
as  they  appear  in  the  case  at  bar  would  not  bo 
sufficient  to  avoid  it. 

Langdon  v.  Baxter  Nat,  Bank,  57  Vt.  1,  5» 
Am.  Rep.  118;  Farnam  t.  Brooks,  9  Pick.  246; 
Nudd  V.  Hamblin,  8  Allen,  130:  CoU  v.  MeGla- 
thry,  9  Me.  181;  MeKoum  v.  Whitmore,  81  Me. 
448;  Rouse  v.  Southard,  89  Me.  404;  Vigus  v. 
O^Bannon,  118  111.  384;  Starr  &  C.  8tot  chap. 
88,  p.  1558;  Churchman  v.  Indianapolis,  110 
Ind.  259;  Wynne  v.  Oornelison,  62  Ind.  319; 
Jadtson  v.  Buchanan,  59  Ind.  890;  Ware  v. 
State,  Long,141ud..  181;  Stanley  v.  Stanton, 
86  Ind.  446;  Boyd  v.  Boyd,  27  Ind.  429;  Wood 
V.  Carpenter,  101  U.  8.  185.  25  L.  ed.  807; 
Beaubien  v.  Beaubien,  64  U.  8.  23  How.  190. 
16  L.  ed.  484;  Steams  v.  Page,  48 U.  8.  7  How. 
819.  12  L.  ed.  928;  Moore  v.  Greene,  60  U.  & 
19  How.  69,  15  L.  ed.  583. 

Mere  silence  is  not  a  concealment  of  a  cauao 
of  action. 

Miller  v.  Poufers,  119  Ind.  79,  4  L.  R.  A. 
483:  Norris  v.  Hoggin,  28  Fed.  Rep.  275; 
Taylor  V,  South  db  North  Ala.  R.  Co,  13  Fed. 
Rep.  152;  Connoly  v.  Hammond^  58  Tex.  11; 
Hudson  V.  Wheeler,  84  Tex.  365;  Tinnen  v. 
Mebane,  10  Tex.  255,  60  Am.  Dec.  205;  Bory 
V.  KnoT,  38  La.  Ann.  379;  Svfain  v.  Sampson, 
6  La.  Ann.  800;  Lanfear  v.  Mestier,  18  La. 
Ann.  507.  89  Am.  Dec.  658;  8tory,  £q.  Jur. 
§  887;  Durkee  v.  Durkee,  59  Vt  70;  Py^  v 
Beckvith,  1  J.  J.  Marsh.  445;  EUis  v.  Kdso,  18 
B.  Mon.  296;  Clarke  v.  Reeder,  1  Speers.  L. 
398:  Brovn  v.  Howard.  2  Brod.  &  B.  73. 

It  was  error  to  permit  the  plaintiff  to  testify 
that  the  defendant  had  sometimes  told  her 
that  he  valued  his  property  at  about  $10,  000. 
and  that  he  had  told  others  the  same,  without 
fixing  any  date  to  such  declarations. 

White  T.  Orates,  107  Mass.  325,  9  Am.  Rep. 
88. 

Counsel  in  their  argument  to  the  Jury  are 
bound  to  keep  within  the  limits  of  fair  and 
temperate  discussion. 

Any  violation  of  this  rule  entitles  the  adverse 
party  to  an  exception  which  is  as  potent  to 
upset  a  verdict  as  any  error  committed  during 
the  trial 
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state  T.  Eannett,  S4  Vt.  89;  State  t.  Cam- 
'^ron,  40  Vt  667;  Bea  v.  Harrington,  68  Vt. 
182.  58  Am.  Rep.  661;  PerJdne  y.  Burley,  64 
1^.  H.  634;  BuUard  y.  iBo«t<»»  dfe  if.  Railroad, 
Id.  27;  CMd  y.  CoHle,  79  K.  C.  689,  28  Am. 
Rep.  888;  CUvekmd  Paper  Co,  y.  Banke,  16 
Neb.  20,  48  Am.  Rep.  384;  Martin  y.  State,  68 
Miss.  605, 66  Am.  Rep.  812;  Billiard  y.  BeaUie, 
S9  N.  H.  462;  Tucker  y.  Benniker,  41  N.  H. 
317;  Gross  v.  (?ra»^  62  N.  H.  676. 

Messrs.  C.  A.  Prouty  aad  Theophelue 
-Orout  for  plaintilf. 

Taft,  J.,  deliyered  the  opinion  of  the  court: 
1.  The  defendant  married  Calista  Adams  in 
1856,  and  cohabited  with  her  at  Newport,  Or- 
leans county,  in  this  state,  until  1850,  at  which 
time  and  place  he  left  her.  She  continued  ber 
residence  at  Newport,  and  obtained  a  divorce 
in  Orleans  county,  in  August,  1862.  After  the 
-defendant  left  his  wife,'  tn  1860,  he  went  to 
Massachusetts,  resided  therefor  a  time,  and  on 
the  7th  day  of  November,  1860,  a  marriage  was 
solemnized  between  him  and  the  plaintiff  at 
Salem,  in  that  state.  Under  our  statute  (Rev. 
Laws,  g  2809),  and  under  the  laws  of  Massa- 
-cbusetts,  the  marriage  in  November,  1860,  was 
▼Old. 

It  is  insisted  by  the  defendant  that  the  con- 
•duct  of  the  parties  after  the  divorce,  in  1862, 
made  them  legally  husband  and  wife,  upon  the 
ground  that,  although  the  marriage  was  cot 
solemnized  according  to  the  laws  of  the  place 
where  the  contract  was  made,  it  constituted 
what  is  called  a  '*common-]aw  marriage," — 
that  is,  a  consummated  agreement  to  marry 
between  a  man  and  woman  per  verba  de  pro- 
.senti,  followed  by  cohabitation;  and  that  such 
•common-law  marriage  was  a  valid  one,  under 
the  laws  of  this  slate.  Such  marriages  have 
been  held  valid  in  some  jurisdictions.  The 
question  before  us  is.  Are  they  valid  in  this 
state?  It  is  claimed  that  this  court  in  Newbury 
V.  Brunswick,  2  Vt!  151.  19  Am.  Dec.  703, 
adopted  the  doctrine,  and  us  language  lends 
sanction  to  the  claim.  In  that  case  it  was  held 
that  a  marriage  contract  per  verba  de  prcesenti 
was  valid.  The  parties  had  contracted  matri- 
mony in  Canada,  before  a  Justice  of  the  peace, 
who  had  do  authority  to  solemnize  marriages. 
The  legislative  assembly  of  that  province  af- 
terwards passed  an  act  declaring  valid  all  such 
marriages  which  had  been  theretofore  solem- 
Dized.  The  court  said  it  was  unnecessary  to 
pass  upon  the  question  of  what  effect  the  act 
declaring  such  marriages  valid  had  upon  the 
<»8e.  Although  they  say  there  was  no  doubt 
but  that  its  effect  was  to  legalize  the  marriage 
before  the  justice  to  every  intent,  thej  held 
that  it  was  valid  from  the  beginning,  as  a 
common  law  marriage.  We  think  it  must  be 
conceded,  and  that  it  is  beyond  question,  that 
the  effect  of  the  act  made  the  marriage  a  valid 
one,  and  therefore  the  case  was  correctly  de- 
cided, the  court  giving  the  wrong  reason.  The 
case,  in  another  respect,  was  overruled  in 
Landgrave  v.  Pawlet,  20  Vt.  809.  The  question 
of  a  common  law  marriage  is  referred  to  in 
Northfield  v.  Plymouth,  Id.  582.  Although  it 
was  not  necessary  to  the  disposition  of  the  case, 
we  think  the  law  is  correctly  stated  by  Red  field, 
J.,  in  speakine  of  certain  cases  in  which  the 
question  was  involved,  who  said:    "In  these 
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and  other  New  York  cases  strcs*^  is  laid  upon 
the  fact  that  a  marriage  per  verba  de  prcesenti 
is  v^d  in  that  state,  and  also  at  the  common 
law,  if  followed  by  cohabitation.  This.  I 
think,  could  hardly  be  regarded  as  law  in  this 
state  without  virtually  repealing  our  statutes 
upon  that  subject."  It  will  be  observed  that 
in  this  reference  to  the  question  no  notice  is 
taken  of  the  prior  case  of  Newbury  v.  Bruns- 
wick, supra. 

At  the  first  session  of  the  legislature,  in  1779, 
it  was  enacted  "common  law,  as  it  is  generally 
practised  and  understood  in  the  New  England 
states,  be  and  is  hereby  established  as  the  com- 
mpn  law  of  this  state.  In  June,  1782,  it  was 
further  enacted  "that  so  much  of  the  common 
law  of  England  as  is  not  repugnant  to  the  Con- 
stitution or  of  any  act  of  the  legislature  of  this 
state  be  and  is  hereby  adopted,  and  shall  be  and 
continue  to  be  the  law  within  this  state."  Al- 
though the  common  law  of  England  was  thus 
early  adopted,  it  did  not  control  a  subject  reg- 
ulated by  statute,  if  we  had  a  statute  upon  the 
subject  The  statute  superseded  the  common 
law.  The  reason  of  the  adoption  of  the  com- 
mon law  is  seen  by  the  preamble  to  the  act  of 
1782,  in  which  it  is  stated  that  "it  is  impossible 
at  once  to  provide  particular  statutes  adapted  to 
all  cases  wherein  laws  may  be  necessary .  The 
subject  of  marriage  was  early  regulated  by 
statute,  and  the  common  law  in  respect  to  it 
was  never  in  force.  At  the  first  session  of  the 
general  assembly,  in  March,  1778,  a  bill  was 
pending,  for  the  regulation  of  marriages, 
and  we  infer  one  was  passed.  What  it  was 
is  not  known,  as  the  acts  of  that  session  are 
not  preserved,  but  the  records  of  the  assem- 
bly show  that  a  bill  relating  to  marriages 
was  pending.  At  the  session  in  February, 
1784.  the  subject  of  marriage  was  again  con- 
sidered and  regulated.  The  act  required  the 
publication  of  the  intention  of  the  parties, 
and  that  no  persons  whatsoever,  other  than 
certain  officials  or  ordained  ministers  of  the 
gospel,  should  solemnize  marriages,  nor  pre- 
sume to  marry  any  man  and  woman.  Al- 
though the  statute  did  not  declare  that  a  mar- 
riage solemnized  in  any  other  manner  than  the 
one  required  by  the  statute  was  void,  we  think 
such  was  the  effect.  It  is  clear  to  us  that  this  is 
the  proper  construction  to  be  given  the  statute, 
from  the  fact  that  marriages  celebrated  by  the 
Quakers,  in  a  mode  not  within  the  statute,  were 
made  lefi;al;  and  this  view  is  also  confirmed 
by  the  fact  that,  by  statute  (now  Rev.  Laws. 
§  2810),  marriages  solemnized  before  a  person 
professing  to  &  a  justice  of  the  peace  or  a 
minister  of  the  gospel  shall  be  valid,  provided 
the  marriage  is  in  other  respects  lawful,  and 
consummated  with  the  belief  on  the  part  of 
either  person  that  they  were  lawfully  joined  in 
marriage.  If  a  common-law  marriage  was 
valid,  there  was  no  necessity  for  such  statutes. 

We  hold,  therefore,  that  what  the  learned 
commentator  Kent  calls  the  "loose  doctrine  of 
the  common  law"  in  relation  to  marriage  was 
never  in  force  in  this  state.  The  law  is  the 
same  in  Massachusetts,  the  place  in  which  the 
contract  was  made. 

The  defendant  insists  in  respect  to  this  mar- 
riage that  the  court  should  presume  it  valid, 
there  being  no  proof  that  the  defendant  had 
not  been  divorced  from  his  first  wife  prior  to 
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hia  marriage  with  tlie  plaintiff,  and  citea  ao- 
thoritiea  to  auppo:  t  such  claim.  It  la  probable 
that,  in  favor  of  morality,  inoocence,  and  the 
legitimacy  of  childreo,  aucb  presumption  might 
he  made,  nothiog  else  appearing  in  the  case; 
but  it  should  not  be  permitted  here,  for,  quot- 
ing from  the  defendant's  brief,  '^thecase  shows 
that  at  that  time  (the  time  of  the  marriage  be- 
tween these  partiea)  the  defendant  had  a  wife 
living."  If  he  had  obtained  a  divorce  from 
her,  prior  to  that  time,  she  was  not  then  his 
wife,  and  he  had  none  living.  The  defendant 
testified  upon  the  trial,  and,  if  he  had  been  di- 
vorced prior  to  his  pretended  marriage  with 
the  plaintiff,  he  did  not  act  in  good  faith  to  the 
court  in  suppressing  that  fact,  and  no  presump- 
tion of  the  kind  claimed  should  be  entertained 
in  his  favor.  The  case  shows  the  defendant 
testified  that  when  he  heard  of  the  divorce,  in 
18d2,  "he  supposed  the  divorce  made  his  mar- 
riage with  the  plaintiff  legal. "  It  would  be  in- 
consistent in  connection  with  this  testimony  to 
presume  that  he  had  obtained  a  divorce  prior 
to  the  one  in  1862.  The  point  is  evidently  an 
afterthought  of  the  counsel,  being  added  in 
penmanship  to  the  printed  brief,  and  is  not  be- 
fore us,  for  it  was  not  raised  upon  the  trial  be- 
low, and  is  onlj  noticed  here  to  show  that  we 
have  the  point  m  mind  in  considering  the  main 
question. 

Ko  question  is  made  but  tliat  the  action  can 
well  lie  if  the  case  is  properly  established. 
This  would  logically  result  from  PoUoek  v. 
SuUivan,  58  V t.  507, 88  Am.  Rep.  702,  in  which 
it  was  held  that  an  action  could  be  maintained 
by  a  single  woman  against  a  married  man  for 
deceiving  her  into  making  a  marriage  con- 
tract. 

2.  The  most  important  question  in  this  case 
is  that  of  the  statute  of  limitations.  Question 
is  made  whether  the  statute  began  to  run  from 
the  commencement  of  the  fraud  and  the  mar- 
riage in  November,  1860,  or  from  the  time  the 
plaintiff  discovered  the  fraud,  in  April,  1894; 
and,  if  the  cause  of  action  was  complete  at  the 
time  of  marriage,  what  effect  the  conceal- 
ment of  the  fraud  had  upon  the  rights  of  the 
plaintiff  in  respect  to  the  statute  of  limita- 
tions. To  determine  from  what  time  the  stat- 
ute began  to  run,  it  is  nec&<$9ary  to  consider  the 
cause  of  action  upon  which  the  plaintiff  seeks 
to  recover.  It  is  alleged  that  at  the  time  of, 
and  previous  to,  the  marriage,  the  defendant 
represented  to  the  plaintiff  that  he  was  a  single 
man,  and  might  lawfully  contract  said  mar- 
riage; that,  during  all  the  years  subsequent  to 
said  marriage  he  represented  to  her  that  at  the 
time  of  saia  marriage  he  was  a  single  man.  the 
marriage  a  valid  one,  and  the  plaintiff  in  all 
respects  bis  lawful  wife.  It  is  also  alleged 
that  the  plaintiff  relied  upon  the  representa- 
tions; that  they  were  false,  and  thnt  she  was 
ignorant  of  their  falsity  until  suit;  that,  in  con- 
aequeiice  of  such  fraudulent  representations, 
the  plaintiff  married  the  defendant,  bore  him 
children,  rendered  him  much  and  valuable 
service  during  all  the  time,— ».«.  from  Novem- 
ber, 1860,  until  Apiil,  1S94,— and  a-ssisted  him 
in  the  accumulation  of  a  large  amount  of  prop- 
erty. It  is  claimed  by  the  defendant  that  "this 
action  accrued,  if  ever,  immediately  oir  the 
performance  of  the  marriage  ceremony,  No- 
vember 7,  1800,  in  Massachusetts."    Xi  this 
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claim  correct?   It  is  true,  she,  at  that  tlme^ 
had  a  cause  of  action  against  the  defendant* 
but  it  was  not  the  one  she  is  now  seeking  to  en- 
force, which  is  for  his  defrauding  her  out  or 
thirty-three  years  of  service,  and  having  as  a. 
result  of  his  fraudulent  acts,  caused  her  to  li ve- 
for  that  length  of  time  in  a  false  conjugal  posi- 
tion. It  is  error  to  assume  that  the  cause  of  ac- 
tion for  these  wrongs  accrued  at  the  time  of  th» 
marriage.    The  representations  of  the  defend- 
ant were  continuous.    He  perpetrated  a  most 
gross,  wilful,  and  deliberate  fraud  upon  th^- 
plaintiff,  not  only  by  his  statements  that  he- 
made  prior  to  his  marriage,  but  by  the  act  of 
marriage  itself,  and  bis  continuing  to  live  with 
the  plaintiff  as  her  husband  for  a  generation. 
It    was  a  continuing  fraud.     He  made  these- 
fraudulent  and  deceitful  representations  at  tbe- 
time  the  contract  was  negotiated,  at  the  time 
the  marriage  was   solemnized  and  consum- 
mated, and  he  continued  by  his  conduct  to- 
make  them  daily,  '*from  the  rising  of  the  sua, 
until  the  going  down  of  the  same." 

The  defendant  maintained,  at  the  beginning 
and  subsequently,  that  their  relations  were  le- 
gal, and  the  fact  of  his  living  with  her  as  her 
lawful  husband  was  a  constant  repetition  of 
such  representation,  and  amounted  to  a  daily 
assertion  that  their  relations  were  legitimate. 
In  this  respect  the  case  is  similar  to  the  Berke- 
ley Peerage  Caae,  4  Campb.  417,  in  whiclk 
the  legitimacy  of  a  son  was  in  question,  and  it 
was  said  that,  if  the  father  was  proved  to  have 
brought  up  the  son  as  legitimate,  this  wa» 
sufficient  evidence  of  his  legitimacy,  until  im- 
peached; and  it  is  added:  "Indeed,  it  amounts 
to  a  daily  assertion  that  the  son  is  Intimate.  '*' 
In  a  note  to  Imperial  Oadight  <t  O,  So,  v.  Loa- 
don  Oadight  Co.  10  Ezch.  89,  it  is  said,  ia 
speaking  of  the  time  the  statute  begins  to  run^ 
that  it  is  not  from  the  time  of  the  commence- 
ment of  the  fraud,  "at  all  events  in  those 
cases  where  concealment  qf  the  wrone  is  in  ef- 
fect a  continuance  of  the  wrong  itself,  and  the- 
whole  forms  but  one  cause  of  action."  Al- 
though the  point  was  not  involved  in  Clark  v. 
Hougham,  2  Barn.  &  C.  149,  the  remarks  of 
Best,  J.,  upon  the  question  whether  conceal- 
ment of  the  fraud  prevented  the  running  of 
the  statute,  are  much  in  point,  vi».:  **I  do  not 
mean  to  disturb  any  of  the  cases  which  have 
been  read.  In  them  the  fraud  was  complete 
more  than  six  years  before  the  commencement 
of  the  action:  but,  according  to  the  evidence 
in  this  case,  there  was  a- continuance  of  the 
fraud  within  six  years.  11  that  had  been 
properly  stated  in  the  replication,  1  think  it 
would  have  been  an  answer  to  the  plea  of 
the  statute."  No  single  act  of  the  defend- 
ant, like  the  marriage  alone,  can  be  carved 
out,  and  said  to  constitute  the  plaintiiTv 
cause  of  action.  The  gist  of  the  plaintiff's 
claim  is  that  as  the  result  of  the  defendant's 
fraudulent  representations,  extending  over  a 
period  of  thirty-three  vears,  she  has  been^ 
wronged  out  of  her  services  for  that  time,  and 
placed  in  a  false  and  degrading  position  for  the 
whole  period.  We  think  the  plaintiff,  being- 
ignorant  of  the  fraud,  was  not  barred  by  the 
statute  until  six  years  had  elapsed  after  the 
fraud ul'^nt  representations  had  ceased,  which- 
was  in  April,  1894.  and  had  a  right  to  recover 
whatever  damages  she  had  sustained  which» 
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were  the  result  of  such  fraudulent  acti,  from 
the  begiDDiDg  until  the  end  thereof. 

It  may  be  obseryed  that  the  plaintiffB  coan- 
•el  forcibly  contends  that  the  active  conceal- 
ment of  the  fraud  subsequent  to  the  marrinfe 
Is  an  answer  to  a  plea  of  the  statute.  Whue 
we  think  this  claim  ia  tenable  in  case  the  cause 
of  action  accrued  in  November.  1860,  we  must 
bear  in  mind  that  the  plaintiff  insists  that  the 
representations  of  the  defendant,  with  his  sub- 
sequent conduct,  constituted  a  "continuing 
representation,  which  continued  to  deceive  the 
plain  till.''  We  think,  in  this  view  of  the  case, 
the  representations  of  the  defendant  consti- 
tuted one  continuous  act,  beginning  in  I860, 
and  ending  in  1894,  and  thaf  the  cause  of  ac- 
tion did  not  accrue  until  the  latter  date.  After 
the  plaintiff  bad  knowledge  of  the  falsity  of 
the  represeotaiions/she  was  not,  of  course,  de- 
ceived by  them;  and.  to  recover,  it  wasincum- 
t)ent  upon  her  to  bring  her  action  within  six 
vears  from  the  time  she  discovered  their  falsity. 
tt  was  in  this  view  that  the  cause  was  sub- 
mitted to  the  jury,  and  they  were  told,  if  the 
case  was  in  other  respects  established,  the 
plaintiff  could  recover,  if  sbe  did  not  discover 
the  fraud  until  1894.  Holdioff  that  the  statute 
did  not  begin  to  run  until  the  discovery  of  the 
fraud,  in  April,  1894,  there  is  no  occasion  to 
consider  the  effect  of  the  concealment  of  the 
fraud  to  defeat  its  running,  nor  the  want  of  a 
replication  to  the  plea. 

3.  The  defendant  insists  that  the  plaintiff  had 
full  knowledge  of  the  fact  that  he  had  been 
married  prior  to  November  7,  1860,  or,  at 
least,  full  opportunity  of  knowledge.  Con- 
ceding this  to  be  true,  the  point  is.  Did  sbe 
know  at  the  time  of  her  marriage,  in  Novem- 
ber, 1860,  that  he  was  then  a  married  man? 
The  plaintiff  was  informed  prior  to  their  mar- 
riage that  the  defendant  had  a  wife  and  child 
then  living  at  Newport.Yermoot.  She  told  him 
of  such  information  and  released  him  from  his 
marriage  engagement  to  her;  but  he  denied  the 
fact  of  marriage,  said  he  was  a  single  person, 
at  liberty  to  marry,  and  offered  to  take  the 
plaintiff  to  his  mother's  in  Newport,  thus  by 
his  boldness  and  audacity  disarming  the  nus- 

gicion  of  her  and  her  father,  who  was  called 
1  to  advise,  and,  upon  consultation  with  the 
latter,  she  came  to  the  conclusion  that  the  de- 
fendant was  honest  in  his  statements,  and  the 
marriage  was  solemnized  soon  thereafter. 

The  defendant  further  claims  that  the  plain- 
tiff should  have  been  put  upon  inquiry  when 
she  visited  the  defendant's  father's  family,  in 
1864,  and  was  informed  that  a  little  girl  then 
there  was  the  defendant's  child;  that  the  de- 
fendant's mother  told  the  plaintiff  that  the  de- 
foodant  had  been  married  before,  but  that  he 
had  been  divorced.  She  was  not  informed  oa 
to  when  the  divorce  was  granted,  and  we  think 
had  a  right  to  presume  that  it  was  prior  to  her 
marriage,  for  she  was  told  by  her  husband 
that  his  marriage  with  her  was  legal.  To 
whom  should  the  plaintiff  have  applied  in  or- 
der to  ascertain  the  truth  of  these  rumors  if 
not  to  the  defendant  himself?  When  she  did 
make  such  application,  he  said  this  story  about 
his  having  been  married  before  was  alia  fraud; 
that  she  was  his  legal  wife;  and  that  the  child 
seen  by  plaintiff  was  not  his  daughter:  and 
that  he  had  a  legal  right  to  marry  the  plaintiff 
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as  and  when  he  did.  The  defendant  ii  not 
justified  now  in  claiming  that  the  plaintiff  wa» 
not  deceived  in  consequence  of  his  repeated 
declarationa,  upon  the  occasions  named,  that 
he  was  a  single  man,  and  had  a  right  to  marry, 
and  that  the  plaintiff  ought  not  to  have  been^ 
deceived  by  what  he  said  upon  the  subject. 
The  plaintiff  had  a  right  to  rely  upon  the  posi- 
tive and  of^repealed  statements  of  the  deiend- 
ant  that  he  was  single. 

We  hold  that  the  defendant's  claim  that  the- 
plaintiff  had  full  knowledge  of  the  matter,  or 
such  opportunitv  of  knowledge  as  would 
amount  to  actual  knowledge,  is  not  tenable. 
The  plaintiff  was  not  called  upon  to  act  as- 
having  knowledge  of  the  matter  prior  to  the- 
spring  of  1894,  when  the  facts  were  first  made- 
known  to  her. 

4.  As  we  hold  the  parties  were  not  husband 
and  wife,  the  plaintiff  was  a  competent  wit- 


5.  One  question  raised  upon  trial  is  shown 
by  this  extract  from  the  exceptions,  vis,: 
"Subiect  to  defendant's  exceptions,  plaintiff 
was  allowed  to  introduce  evidence  as  to  the 
value  of  defendant's  propertv."  Nothing  fur- 
ther appears  in  the  record  relative  to  this- 
question.  To  justify  us  in  sustaining  the  ex- 
ception, it  most  appear  that  this  testimony  was 
not  pertinent  to  any  question  involved  in  the- 
trial.  We  cannot  say,  upon  the  record  before 
us,  that  the  testimony  was  not  relevant  to  some 
pending  issue.  The  point  is  dismissed  by  the 
defendant's  counsel  with  only  this  remark: 
"We  insist  it  was  error."  We  have  no  desire 
to  avoid  this  question,  and  it  may  well  be  dis- 
missed for  the  reasons  stated.  JBut  we  think 
it  apparent  from  the  declaration,  which  is  al- 
ways a  part  of  the  record,  that  the  testimony 
was  properly  admitted  upon  the  question  of 
actual  damages.  The  acts  of  the  defendant, 
if  true,  as  alleged,  resulted  in  a  serious  injurv 
to  the  character  of  the  plaintiff,  and  an  insult 
to  her  person,  in  that  sbe  lived  for  years  in  a 
Slate  of  adultery,  reared  illegitimate  children, 
and  was  subject  to  a  conviction  for  felony, 
with  a  further  result  of  a  loss  of  much  and 
valuable  service  without  compensation,  in  as- 
sisting the  defendant  in  the  accumulation  of  a 
large  amount  of  property.  Such  facts  are 
charged  in  the  declaration,  and  testimony  to 
prove  them  was  properly  admitted,  for  two 
reasons:  (a)  Its  admission  was  within  the  rule 
that,  so  far  as  the  cause  of  action  rests  upon 
an  injury  to  character  or  an  insult  to  the  per- 
son, compensatory  damages  may  be  increased 
by  proof  of  the  wealth  of  the  defendant,  upon 
the  ground  that  wealth  is  an  element  in  man's 
social  rank  and  influence,  and,  the  greater  the 
wealth,  the  higher  the  rank,  and  therefore  tne 
greater  the  injury  or  insult,  (b)  It  was  alsa 
admissible  in  support  of  the  allegations  in  re- 
spect to  the  value  of  the  plaintiff's  services 
and  the  property  acquired  by  the  joint  labors 
of  herself  and  the  defendant.  The  greater 
the  wealth  acouired,  the  greater  the  value  of 
the  services.  The  testimony  was  properly  ad- 
mitted upon  the  question  of  actual  damages. 
Whether  it  was  ledtimate  upon  that  of  ex- 
emplary damages  ft  is  unnecessary  to  pass 
upon,  and  we  do  not  consider  it. 

It  is  now  Insisted  that  it  was  error  to  admitf 
testimony  tending  to  show  the  defendant's  d^^^ 
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larations  of  the  value  of  bis  property  without 
fixing  any  date;  that,  while  he  might  have  had 
ftuch  property  at  some  earlier  period,  they  were 
not  evidence  that  he  had  that  amount  at  the 
time  of  the  trial  This  point  was  not  made  upon 
trial.  The  objection  to  the  testimony  was  gen- 
eral, and  it  is  too  late  now  to  raise  the  question 
of  remoteness.  Whether  the  testimony  was 
too  remote  or  not  was  a  question  that  should 
have  been  called  to  the  attention  of  the  trial 
court.  It  does  not  appear  that  it  may  not  have 
been  within  a  few  months  of  the  time  of  the 
4rial,  and  so  not  remote.  We  infer  that  it  was 
near  eoouffh  to  justify  its  admission. 

6.  The  defendant  testified  as  to  the  value  of 
his  farm,  including  a  tenement  house  thereon, 
and  a  wood  lot  which  forms  part  of  the  farm. 
The  plaintiff,  in  cross-examination,  was  per- 
mitted to  inquire  as  to  the  cost  of  buildings 
and  value  of  a  portion  of  the  real  estate  de- 
tached from  the  rest.  This  was  not  error.  It 
%as  legitimate  cross-examination.  Such  testi- 
fnony  might  tend  to  show  a  portion  of  his 
premises  worth  more  than  what  he  testified 
the  value  of  the  whole  of  it  was.  It  was  cer- 
tainly a  legitimate  mode  of  inquiry  to  test  the 
value  of  his  statements,  and  enable  the  jury  to 
determine  what  credit  they  would  give  to  his 
testimony. 

7.  During  the  arguments  of  Mr.  Grout  for 
the  plaintiff,  he  made  these  statements:  Re- 
ferring to  the  plaintiff's  sister,  he  said:  "This 
eister,  a  whited  sepulcher,  caused  this  trouble;" 
and  further  said:  *'That  the  defendant  came 
across  the  line  for  the  service  of  the  writ  for 
the  divorce,  and  sneaked  back."  "I  think 
there  is  evidence  enough,  as  the  case  shows,  to 
hang  a  man ."  "I  knew  that  in  the  Kew  York 
case  they  gave  the  woman  $9,000."  "Another 
thing,  he  does  not  recognize  this  daughter,  that 
bears  his  image,  and  has  no  rights  except  what 
come  through  this  wronged  woman.  He  re- 
pudiates her."  The  defendant  objected,  and 
was  allowed  exceptions.  It  is  stated  in  the  ex- 
ceptions that  "there  was  no  evidence  tending 
to  eotabliah  either  of  the  statements  of  the  above 
facts." 

(a)  Was  it  reversible  error  to  state  that  the 
"sister,  a  whited  sepulcher,  caused  this 
iroublef  How  did  it  injure  the  defendant? 
There  was  evidently  serious  trouble  between 
t  hese  parties,  and  it  must  have  been  caused  by 
fiomeone, — by  their  own  or  by  the  acts  or  con- 
duct of  some  other  party,— if  some  outside 
person  caused  it.  Such  facts  might  tend  to 
relieve  the  defendant  to  some  extent,  and  be 
some  excuse  for  his  conduct,  and  so  the  remark 
would  not  harm  him.  This  sister  resided  in 
the  family  for  many  years,  remained  with  the 
defendant  after  the  plaintiff  left  him,  and  was 
living  with  him  at  the  time  of  the  trial;  and 
the  testimony  tended  to  show  that  she  loaned 
9lie  defendant  money,  taking  no  evidence  of 
the  obligation.  Notwithstanding  the  general 
statement  in  the  bill  that  there  was  no  evidence 
tending  to  establish  the  fact,  we  think,  from 
ibe  facts  stated  in  the  record,  there  was  evi- 
dence from  which  it  might  be  inferred.  It 
would  bring  the  jury  mtem  into  great  disre- 
pute, and  be  a  reproach  to  our  jurisprudence, 
if  we  reversed  judgments  for  such  remarks  of 
counsel  in  commenting  upon  testimony. 

(b)  The  evidence  upon  the  subject  or  the  di- 

38  L.RA. 


▼orce  petition  and  service  is  referred  to,  and 
we  think  it  fully  lustified  Mr.  Grout  in  making 
the  statement  he  did.  It  is  fairly  inferable  from 
the  testimony  that  the  defendanf  a  visita  this 
aide  of  the  Canadian  line  between  the  spring 
of  1861  and  1865,  while  he  resided  in  Canada, 
were  few  and  far  between:  that  be  was  cog- 
nizant of  the  divorce  proceedings,  paid  the 
expense  of  them,  and  came  over  the  line  that 
the  petition  might  be  served  upon  him;  in  fact, 
that  he  came  and  went  aa  a  person  afraid  and 
ashamed  to  be  seen,  which  is  one  definition  of 
the  verb  "to  sneak." 

(c)  The  next  remark  of  Mr.  Grout  was  a 
mere  expression  of  opinion  upon  the  weiebt  of 
the  evidence;  and,  although  it  was  a  violation 
of  the  rules  of  advocacy,  it  is  a  practice  so 
common  that  it  would  he  unjust  to  set  aside  a 
verdict  for  such  remark. 

(d)  The  reference  to  the  New  York  case  was 
ruled  improper,  and  was  in  effect  withdraw^. 
Nothing  appears  to  cause  us  to  think  that  Mr. 
Grout  did  not  act  in  good  faith  in  supposing 
it  was  proper  to  refer  to  the  case,  aa  it,  in  part, 
had  been  read  upon  trial. 

(e)  The  effect  of  the  defendant's  own  testi- 
mony, as  stated  in  the  exceptions,  established 
the  illegitimacy  of  the  plaintiff's  daughter, 
and  was  in  law  a  repudiation  of  her,  and  well 
might  have  been  termed  so  by  counsel.  We 
do  not  in  the  least  vindicate  counsel  in  making 
erroneous  statements  of  facts,  but  the  quicker 
and  better  way  of  correcting  them  is  for  the 
trial  court  to  act  in  the  matter,  and  if  the  rule 
is  violated  in  such  a  manner  that  the  court 
cannot  control  it,  aa  the  presiding  judge  can- 
not always  tell  what  a  person  is  about  to  say 
in  time  to  check  it,  if  improper,  to  set  aside 
the  verdict,  it  obtained  by  such  means.  This 
would  cause  counsel  to  Be  more  circumspect 
in  their  arguments,  and  undoubtedly  correct 
the  evil. 

8.  The  remaining  Question  arises  upon  the 
charge  of  the  court.  The  portion  of  the  ch arge 
given,  as  set  forth  in  the  exceptions,  is  upon 
the  questions  whether  the  plaintiff  knew,  or 
was  chargeable  with  knowledge,  of  the  de- 
fendant's having  a  wife  living  at  the  time  of 
the  marriage,  in  November,  1860;  of  the  stat- 
ute of  limitations:  and  the  subject  of  dam- 
ages, both  actual  and  exemplary, — three 
important  questions,  which  were  fully  stated 
and  explained  by  the  trial  judge.  This  part 
of  the  charge  covers  three  and  one  half  pa^ 
of  the  printed  exceptions.  The  exception 
taken  was  in  the  words  "to  all  which  defend- 
ant seasonably  excepted."  No  error  was 
pointed  out,  and  no  definite  exception  taken. 
We  think  so  general  an  exception  should  not 
be  sustained.  One  obiect  of  an  exception  ia 
to  call  the  attention  of  the  trial  judge  to  the 
precise  point  as  to  which  it  is  claimra  he  has 
erred,  that  he  may  then  and  there  consider  it, 
and  correct  any  error  therein  if,  in  his  judg- 
ment, he  is  in  fault.  A  genersJ  exception  in 
the  form  we  are  considering  entirely  defeata 
that  object.  Goodwin  v.  Perkim,  89  Vt.  598; 
SatDell  V.  Fuller,  59  Yt  688.  If  a  general  ex- 
ception is  allowed,  the  party  may  have  the 
right  to  have  the  same  considered;  but  the 
correct  rule  in  such  case  seems  to  be  that  if  the 
entire  charge  of  the  court,  or  a  series  of  prop- 
ositions contained  in  it,  ia  excepted  to  in  gross. 
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and  any  portion  excepted  to  b  sound,  the  ex- 
ception cannot  be  sustained.  Beaver  y.  Tay- 
lor, 98  U.  8.  46.  23  L.  ed.  797;  Beekwith  v. 
Bean,  96  U.  S.  284,  25  L.  ed.  131;  Connecticut 
Mut.  L.  Im,  Co.  V.  Union  Trust  Oo.  112  U. 
8.  250,  28  L.  ed.  708;  Burton  ▼.  West  Jersey 
Ferry  Co.  114  U.  S.  474,  29  L.  ed.  215.  Tested 
\}y  this  criterion,  a  majority  of  the  court  bold 
^iiat  tbe  exception  to  the  charge  must  be  over- 
ruled, for  it  must  be  cooceded  that  the  part  of 
I  he  charge  reading  as  follows:  "That  if  the 
ptaintiff  knew  of  tbe  facts  of  the  former  mar- 
Tiage,  or  if,  with  ordinary  diligence,  she  might 
have  discovered  the  fact  of  the  former  mar- 
riage, six  years  or  more  before  she  brought 
the  suit,  she  cannot  recover/' — was  correct,  as 
well  as  the  charge  that  exemplary  damages 
fnieht  be  awardra. 

The  questions  made  by  the  motion  to  order 
a  verdict  are  included  in  those  hereinbefore 
d iscussed  and  disposed  of.  No  other  questions 
are  made  by  the  defendant's  counsel,  and  t/te 
fudgment  is  afflrm^. 


Rovrell,  J.,  dissenting: 

It  is  held  that  the  fraudulent  marriage,  al- 
though it  gave  the  plaintiff  a  cause  of  action 
ai  oDce.  is  not  the  cause  declared  upon,  but 
ihat  she  is  seeking  to  recover  for  the  defend- 
ant's "defraudiDg  her  out  of  thirty-three  years 
of  service,  and  having,  as  a  result  of  his  f raud- 
\ilent  acts,  caused  her  to  live  for  that  length 
<A  time  in  a  false  conjugal  position;"  that  it 
is  error  to  assume  that  the  cause  of  action  for 
1  hese  wrongs  accrued  at  the  time  of  marriage, 
because  the  defendant's  fraud  was  contin- 
uous; that  he  perpetrated  a  fraud  upon  her. 
f)ot  only  by  his  statements  before  marriage, 
but  by  the  act  of  marriage  itself,  and  by 
his  continuing  to  live  with  her  as  her  hus- 
band for  a  generation;  that  the  cause  of  ac- 
tion declared  upon  did  not  accrue  till  the 
fraud  ceased,  which  was  in  April,  1894.  when 
■she  discovered  it;  and  that,  therefore,  she 
baying  been  ignorant  of  it,  the  statute  did  not 
begin  to  run  till  that  time.  In  this  view  it  is 
■said  to  be  unnecessary  to  consider  the  effect  of 
tbe  concealment  of  the  fraud  by  the  defendant, 
and  of  the  want  of  a  replication  to  the  plea  of 
tbe  statute.  The  case  discloses  that  never  but 
oDce  after  their  marriage  was  anything  said  be- 
tween the  parties  about  his  former  marriage, 
and  that  was  in  18o4,  when  he  told  her  that  he 
had  never  been  married  before,  that  she  was 
his  lawful  wife,  and  that  he  wished  her  never 
io  mention  the  subject  to  him  again.  So,  from 
Ibis  time  on,  the  defendant's  fraud  consist^,  not 
at  all  of  false  verbal  declarations,  but  wholly 
of  the  concealment  of  the  fact  of  his  former 
marriage,  and  of  a  continuous  assertion  by  con- 
duct only  of  the  lawfulness  of  his  marriage 
with  the  plaintiff. 

It  is  worthy  of  note  that  the  ground  taken 
by  the  court  io  this  question  was  not  suggested 
by  tbe  plaintiff  in  argument,  and  so  was  not 
discussed  at  all  at  the  bar.  The  plaintiff's  po- 
aition  as  stated  in  her  brief  was  this:  "The 
«laim  of  the  plaintiff  upon  the  trial  below  with 
reference  to  the  statute  of  limitations  was,  and 
now  is,  that  she  acquired  a  cause  of  action 
against  the  defendant  in  virtue  of  his  represen- 
tations that  induced  the  marriage;  that,  in  less 
than  six  years  after  the  accruing  of  that  right 
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of  action,  the  defendant  perpetrated  a  distinct 
and  substantive  fraud,  for  the  purpose  of  pre- 
venting her  from  ascertaining  her  said  right  of 
action,  and  continued  this  fraud  down  to  a 
period  within  less  than  six  years  before  the 
commencement  of  her  suit;  and  that  she  did 
not  discover,  and  ought  not  to  have  discovered, 
the  original  fraud,  tecause  of  the  subsequent 
fraud  of  the  defendant."  It  would  seem  from 
the  opinion  that  the  plaintiff  did  suggest  in 
argument  the  ground  the  court  takes,  K>r  the 
opinion  says  that  "one  must  bear  in  mind  that 
the  plaintiff  insists  that  the  representations  of 
the  defendant,  with  his  subsequent  conduct, 
constituted  a  continuous  representation,  which 
continued  to  deceive  the  plaintiff."  But  thia 
was  said,  not  as  a  suggestion  of  that  ground, 
but  in  connection  with,  and  as  a  ^t  of,  the 
claim  made  and  the  position  taken  in  which  I 
have  quoted  from  the  brief,  as  will  be  seen  if 
the  brief  is  reported  with  sufficient  fullness. 
That  it  was  not  intended  as  a  suggestion  of  that 
^und  is  clear  from  what  is  sut»equently  said 
in  the  brief,  thus:  '*Let  it  be  clearly  observed 
what  the  question  is.  It  is  not.  Does  the  stat* 
ute  begin  io  run  from  the  discovery  of  the 
fraud  out  of  which  the  right  of  action  grows? 
but.  Is  the  Subsequent  concealment  of  the 
fraud  an  answer  to  the  statute?"  The  brief 
then  goes  on  to  say  that  the  latter  question 
ought  to  be  answered  in  the  affirmative,  and 
has  been  in  a  majority  of  instances;  that  it 
should  be  particularly  observed  that,  in  so  an* 
swering  it,  most  judges  have  assumed  that  tbe 
former  question  should  be  answered  in  the 
negative,  as  it  has  been  bv  this  court;  that  is, 
that  want  of  knowledge  of  fraud  is  no  answer 
to  the  statute,  but  that  active  concealment  is. 

Although  the  court  says  it  ia  unnecessary  to 
consider  the  effect  of  the  want  of  a  replication 
to  the  plea  of  the  statute,  yet  it  makes  the 
question  the  same  as  it  would  have  been  had 
the  plea  been  traversed,  namely,  whether  the 
cause  of  action  accrued  within  six  years.  So 
the  question  for  discussion  is  not  whether  the 
fraud  is  an  answer  to  the  statute  as  Best,  J. , 
thought  It  would  have  been  if  replied  to  in 
Clark  V.  Bougham,  referred  to  in  opinion,  but 
whether  the  cause  of  action  accrued  within 
the  statutory  period.  Inasmuch  as  the  defend- 
ant's fraudulent  representations  were  continu 
ous.the  courtconsidersthem  indivisible  in  point- 
of  time,  and  therefore,  that  they  must  betaken  as 
a  whole,  and  hence  altogether  constitute  but  one 
cause  of  action,  which  did  not  accrue  until 
they  ceased  on  discovery,  which  was  a  third  of 
of  a  century  after  they  began,  and  a  short  time 
before  suit,  and  consequently  that  recovery  may 
be  had  for  ihe  whole  time.  I  cannot  accede 
to  this  preposition.  The  marriage  itself  was 
as  much  a  part  of  the  defendant's  continuous 
fraud  as  any  of  his  subsequent  representations. 
Indeed,  it  was  the  first  act  of  the  drama  of 
fraud  that  followed  from  that  moment  Why, 
then,  is  it  divisible  from  that  aa  constituting  a 
separate  cause  of  action  if  all  that  followed  is 
indivisible?  But  all  that  followed  is  not  indi- 
visible in  m^  judgment.  The  plaintiff  was 
constantly  being  wronged  out  of  ner  services, 
and  constantly  being  placed  in  a  false  and  de- 
grading conjugal  position,  and  therefore  waa 
constantly  suffering  special  damage  by  reason 
thereof  for  the  recoverv  of  which  I  think  she 
27 
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has  an  equally  constantly  accruing  right  of  ac- 
tion, of  which  she  could  haye  ayaiM  herself 
by  suit  at  any  time  had  she  known  of  her 
wrong,  and  that  her  ignorance  of  it  did  not 
preyent  the  rifht  from  accruing  any  more 
than  it  did  the  damage  from  arising.  I  think 
the  case  comes  within  the  rule  applied  to  con- 
tinuing torts  generally,  and  especially  to  those 
of  a  permanent  nature,  like  trespasses  of  that 
character,  consisting  of  a  series  of  acts  con- 
nected together,  but  extending  oyer  a  consid- 
erable period  of  time  which  are  distinguishable 
from  repeated  trespasses  not  of  a  permanent 
nature.  Although  permanent  trespasses  may 
be  laid  with  a  coniinuando,  as  they  used  to  be, 
instead  of  on  diyers  days  and  times,  as  the 
practice  now  is,  and  declared  for  in  one  count, 
to  ayoid  th^u^cessity  of  bringing  separate  ac- 
tions or  of  iusertiog  separate  counts  for  each 
day's  trespass,  yet,  In  law,  they  are  considered 
as  seyeral  trespasses  on  each  day,  and  therefore 
the  continuance  must  be  answered  as  well  as 
the  first  act.  1  Wms.  Saund.  24,  note  1.  See 
MonkUm  y.  Pashley,  2  8alk.  688.  This  is  so 
because  the  acts  of  which  such  trespasses  con- 
sist are  diyisible  in  point  of  time.  Thus,  stay- 
ing and  continuing  in  a  house  after  breaking 
and  entering  is  as  diyisible  in  point  of  time,  as 
a  trespass  on  land  is  in  point  of  space,  for  it  is 
a  fresh  trespass  eyery  day,  and  therefore  the 
entire  continuance  must  be  Justified.  Latceth 
y.  Smith,  12  Mees.  &  W.  582.  So  eyery  con- 
tinuance of  a  false  imprisonment  is  a  new  im- 
prisonment eyery  day,  and  therefore  a  recovery 
therefor  during  its  continuance  is  no  bar  to 
further  recovery  for  its  subsequent  continu- 
ance.   Lekmd  ir Marsh,  16  Mass.  889. 

There  are  cases  of  continued  wrong  with 
fresh  yiolence,  and  therefore  in  their  facts  more 
like  the  case  at  bar,  for  the  defendant's  contin- 
uous fraud  may  be  regarded  as  having  been 
committed  afresh  eyery  day;  but  conUnuous 
wrongs  without  fresh  violence,  whether  reme- 
dial in  trespass  or  case,  are  precisely  analogous 
in  principle,  I  think.  Thus,  where  the  trus- 
tees of  a  turnpike  road  built  buttresses  to  sup- 
port it  on  the  land  of  A,  who  thereupon  su^ 
them  and  their  workmen  in  trespass  for  the 
erection,  and  accepted  money  paid  into  court 


in  full  for  the  trespass,  it  was  held  that  after 
notice  to  the  defendants  to  remove  the  but- 
tresses, and  a  refusal  to  do  so,  A  might  brin^- 
another  action  of  trespass  against  them  for 
keeping  and  continuing  the  buttreases  on  the- 
land,  and  that  the  former  recovery  was  no  iMir. 
Bolfnea  y.  WiUon,  10  Ad.  A  El.  508.    See  also 
Hudson  y.  Nicholson,    5   Mees.  &  W.  487;. 
Th/)mpson  y.  Qibson,  7  Mees.  &  W.  456;  Bow- 
yer  y.  Cook,  4  C.  B.  286.    So,  the  wrongful 
and  continuous  diyersion  of  the  water  of  a. 
spring  is  a  continuing  injury  and  affords  a. 
constantly  accruing  cause  of  action,  so  that  the- 
statute  cuts  off  recovery  back  of  the  statutory 
period.     Colrick  y.  Swinburne,  105  N.  Y.  508. 
The  same  is  true  of  the  wrongful  continuou» 
flowing  of  land  by  means  of  a  dam.    Bald- 
udn  y.  Calkins,  10  Wend.  167;  Beed  y.  StaU, 
108  N.  Y.  407;  WeOs  y.  New   Haf>en    A  N. 
(Jo.  151    Mass.  46.    In  Wilkes  y.  Uungerfordt 
Market  Co,  2  Bing.  N.  G.  281,  the  plaintiff,  a 
bookseller,    having  a   shop  by    the  side  of 
a   public   thoroughfare,  suffered  loss  in  hia 
business  in  consequence  of  the  diversion  of 
customers  from  the  thoroughfare  by  the  de- 
fendant's unnecessary  continuance  of  an  ob> 
struction  across  it  for  an  unreasonable  time. 
The  statute  under  which  the  defendant  caused- 
the  obstruction  provided  that  no  action  should 
be  brought  against  any  person  for  an^'tbing 
done  thereunder  until  notice,  nor  after  fdx 
months  after  the  cause  of  action  arose.    The- 
grieyance  began  April  2,  and  ended  July  2,. 
and  the  action  was  commenced  December  80. 
The  court  held  that  the  cause  of  action  began 
with  the  grievance,  but  that  each  successive- 
day  gave  a  new  cause  of  action,  and  that,  there- 
fore, the  suit  having  been  commenced  within 
six  months  of  two  days  only  before  Uie  cesser 
of  the  cause  of  action,  recovery  could  be  had 
for  only  those  two  days;  that  no  other  con- 
struction could  be  put  upon  the  statute. 

I  would  not,  therefore,  the  question  being  a» 
I  have  stated  it,  give  the  cause  of  action  de- 
clared upon  the  scope  in  point  of  time  that  the 
court  gave  it. 

Munaon»  J.,  concurs. 
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Robert  PAYNE'S  APPEAL. 

(66  Ck>nn«  897 J 

1.  A  married  ^roman*a  deeeiTin^  a  nutn 
Into  a— iimtng  the  relation  of  husband 

to  her  by  representlDflr  that  she  is  single  gives 
him  DO  claim  upon  her  estate  for  the  value  of 
necessaries  or  presents  furnished  by  him  to  her. 

8.   A  canee  of  action  yrill  not  aiu'vive  on 

the  irrouDd  that  it  is  subetantially  a  quasi-con- 
tract, unless  the  wronfrdoer  acquired  speotflo 
property  by  which  the  assets  of  the  estate  are  in- 
creased. 


.  (January  8.  180fiJ 

APPEAL  by  claimant  from  a  ludgment  of 
the  Superior  Court  for  Fairfield  County  re- 
yersing  the  decisions  of  commissioners  upoiv 
the  estate  of  Lizzie  Seymour,  deceased,  whictv 
allowed  his  demaud  aeainst  the  estate  for  arti- 
cles furnished  to  decedent  during  her  lifetime. 
Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Eng^ene  C.  Dempaey*  for  appellants 
One  may  recover  upon  an  implied  contract^ 
where  he  has  been  induced  by  fraud  to  pan 


Nora.— As  to  fraudulent  inducement  by  one  I  tion  in  favor  of  other  party,  see  note  to 
party  to  a  void  marriage  being  ground  of  civil  ao- 1  mediately  preceding  this  one. 
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with  a  valuable  thing  to  one  who  has  no  legal 
or  moral  right  to  the  same,  and  which  the  re- 
cipient knew  would  not  be  invested  in  him, 
unless  the  giver  believed  him  to  have  a  legal 
right  thereto. 

BcMer  V.  Wdllis,  1  Salk.  28;  Espinaase, 
l^isi  Prius.  1,  2;  1  Swift,  Dig.  899,  402;  Peter 
V.  8ted,  8  Yeates,  250;  People^  Duaenberry,  v. 
Speir,  77  N.  Y.  150;  Riekard  v.  Stanton.  16 
Wend.  25;  Boardman  v.  Ward,  40  Minn.  899; 
Eiekam  v.  Hickam,  46  Mo.  App.  496;  Cituseni 
Qoilight  db  H.  Co,  v.  Granger,  118  Dl  266; 
Higgim  v.  Breen,  9  Mo.  497;  2  Parsons,  Cont. 
45;  2  Wait,  Act.  &  Def.  604;  8  Wait,  Act.  A 
Def.  588;  Wood,  Mast.  &  S.  109;  Keener, 
Quasi  Contracts,  818. 

Me9tT9,  Wooster,  Williams,  A  0»ser, 
for  appeUee: 

The  form  of  the  action  is  not  important  to 
the  question  of  survivorship. 

Booth  V.  Northrop,  27  Conn.  881;  PhUlipe  ▼. 
Homfray,  L.  R.  24  Ch.  Div.  489;  JenktM  v. 
French,  58  N.  H.  682;  Boor  v.  Lovorey,  108  Ind. 
468,  58  Am.  Rep.  519;  Mitchall  ▼.  Hotchkm,  48 
Conn.  16.  40  Am.  Rep.  146. 

The  very  facts  and  circumstances  under  and 
upon  which  Ferguson  furnished  the  support, 
etc.,  most  positively  exclude  any  presumption 
of  an  intention  to  pay  on  her  part  or  expecta- 
tion of  compensation  on  his  part. 

3  Am.  &  Eng.  Enc.  Law,  p.  861,  note  2; 
Potter  V.  Carpenter,  76  N.  Y.  157;  8  Wait,  Act. 
&  Def.  588,  5S4. 

Ferguson's  only  and  proper  remedy  was  an 
action  of  tort  for  the  fraud  and  deceit. 

Blouom  V.  Barrett,  87  N.  Y.  484,  97  Am. 
Dec.  747;  2  Bishop,  Mar.  &  Div.  §  696;  Price 
V.  Price,  75  N.  Y.  244,  81  Am.  Rep.  468;  Bob- 
bine  V.  Potter,  11  Allen,  588;  Cooper  v.  Cooper, 
147  Mass.  870. 

The  claim,  being  founded  upon  a  tort,  does 
not  survive. 

Cooper  V.  Cooper^  147  Mass.  874;  Mitchell  v. 
Hotehkiee,  48  Conn.  9,  40  Am.  Rep.  146;  Hege- 
rich  V.  Keddie,  99  N.  Y.  258,  52  Am.  Rep.  25: 
Price  V.  Price,  supra;  Stebbine  v.  Palmer,  1 
Pick.  71,  11  Am.  Dec.  146;  Smith  v.  Slierman, 
4  Cush.  408;  Cutting  v.  Tower,  14  Gray,  188. 


kersley,  J., delivered  the  opinion  of  the 
court; 

Harrison  Ferguson  and  Lizzie  Seymour  in- 
termarried October  27.  1891,  and  cohabited  as 
man  and  wife  until  the  death  of  the  latter, 
April  26, 1898.  At  the  time  of  the  marriage, 
and  during  its  continuance,  Lizzie  Seymour 
had  a  lawful  husband  living.  She  induced 
Fer^son  to  marry  her  by  falsely  representing 
to  bim  that  she  was  a  single  woman,  and  there- 
after, and  until  her  death,  caused  him  to  be- 
lieve that  be  was  her  lawful  husband.  During 
this  cohabitation,  be.  rely inj^  on  the  said  repre- 
sentations, furnished  her  with  board,  lodging, 
medical  attendance,  and  other  necessaries,  of 
the  value,  in  the  whole,  of  $749.51.  Upon  the 
death  of  Lizzie  Seymour,  the  estate  was  repre- 
sented by  the  administrator  to  be  insolvent, 
and  commissioners  thereon  were  appointed. 
Ferguson  presented  to  the  commissioners  a 
claim  against  the  estate,  based  on  the  above 
facts.  The  commissioners  allowed  on  this 
claim  the  sum  of  $429.77.  Robert  Payne,  a 
brother,  heir  at  law,  and  creditor  of  the  intea- 
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tate,  appealed  to  the  superior  court  from  the 
doings  of  the  commissioners  In  allowing  the 
claim.  In  the  superior  court  Fersuson  died  a 
statement  of  claims,  setting  out  In  detail  the 
above  facts,  and  accompanied  by  a  bill  of  par- 
ticulars. To  this  statement  of  claims  Payne 
demurred.  The  court  sustained  the  demurrer, 
and  gave  judgment  disallowing  the  claim. 
This  u  an  appeal  by  Ferguson  from  that  judg- 
ment, and  the  only  reason  assigned  is  that  the 
court  erred  in  sustaining  the  demurrer. 

The  presentation  of  the  claim  is,  in  effect,  an 
action  by  Ferguson  against  the  administrator 
of  Lizzie  Seymour's  estate.  The  appellant  in 
error  represents  the  plaintiff,  and  tne  appellee 
in  error  the  defendant  The  judgment  sus- 
taining the  demurrer  is  a  judgment  that  the 
plaintiff,  on  the  facts  recited,  has  no  cause  of 
action  aeainst  the  defendant.  It  is  claimed  on 
behalf  of  the  plaintiff  that  these  facts  show  be 
had  a  cause  of  action  against  Lizzie  Seymour 
d urine  her  life;  that  such  cause  of  action  was, 
essentially  and  in  substance,  for  a  breach  of 
contract  obligation,  implied  by  law  from  the 
facts,  and  therefore'  survived  against  her  ad- 
ministrator. It  is  claimed  on  behalf  of  the  de- 
fendant that  the  plaintiff,  for  the  special  re- 
dress sought  in  the  claim,  had  no  cause  of  ac- 
tion against  Lizzie  Seymour  during  her  life; 
or,  if  such  cause  of  action  existed,  it  was  for 
a  private  wrong  or  injury  to  the  person,  and 
therefore  does  not  survive  against  the  admin- 
istrator. 

In  discussing  whether  the  plaintiff  had  a 
cause  of  action  against  the  intestate  during  her 
life  for  the  special  redrpss  now  sought,  the  de- 
termination of  the  nature  of  such  cause  of  ac- 
tion, t.  e,,  whether  founded  substantially  on  a 
private  wrong,  or  on  some  contract  or  quasi- 
contract  obligation,  is  necessarily  involved. 
The  precise  question  therefore  presented  is 
this:  Does  a  man  living  with  a  woman  in  the 
relation  of  husband  and  wife  have,  under  any 
circumstances,  unless  by  virtue  of  some  express 
sgreement,  a  right  of  action  against  the  woman 
for  the  valn^  of  shelter,  food,  and  clothing 
given  her  during  the  continuance  of  that  re- 
lation? The  statement  of  the  question  would 
seem  to  compel  an  answer  in  the  negative.  The 
relation  of  husband  and  wife  involves  a  mutual 
understanding  that  the  man  shall  furnish  sup- 
port, and  the  woman  shall  furnish  serv  c:es,  not 
for  hire,  but  as  a  free  gift.  All  consideration 
of  the  value  of  such  supporter  service,  whether 
absolute  or  comparative,  is  excluded  by  tlx^ 
fact  of  this  relation.  It  is  a  settled  principle  of 
law  that  where  two  persons  are  in  the  hat)1t  of 
furnishing  materials  or  service  to  each  other, 
under  the  mutual  understanding  that  such  re- 
ciprocal favors  are  a  free  gift,  no  cause  of  ao 
tion  can  exist  in  favor  of  one  against  the  other 
for  the  value  of  such  materials  or  service. 
Potter  V.  Carpenter,  76  N.  Y.  157.  In  tins 
case  no  possible  doubt  could  arise,  except  for 
the  confusion  caused  by  the  pecular  nature  of 
the  legal  status  of  husband  and  wife.  The  re 
lation  of  husband  and  wife,  i,  e.,  the  cohabi'a- 
tion  as  man  and  wife,  is  a  question  of  fact  de- 
termined by  the  will  of  the  parties.  The  stat  us 
of  husband  and  wife  is  a  question  of  law  de- 
termined by  the  absolute  mandate  of  the  state. 
The  status  may  exist  in  law  without  the  rela- 
tion in  fact;  and  the  relation  may  exist  at  the 
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will  of  tbe  i)artie8,  iDdependeDtly  of  the  legal 
status,  and  is  then  unlawful,  so  far,  and  only 
so  far.  as  illicit  intercourse  is  invoWed.  The 
existence  in  fact  of  that  relation,  on  general 
principles  of  law,  expressly  negatives  any  cause 
of  action  in  one  against  the  other  for  the  value 
of  the  reciprocal  gifts  of  support  and  service, 
whether  the  relation  as  carried  on  is  legal  or 
illegal.  It  may  be  knowingly  illegal  on  the 
part  of  both,  or  innocently  illegal  on  the  part 
of  both,  or  innocently  illegal  on  the  part  of  one 
only;  but,  in  either  case,  the  legal  effect  of  the 
reciprocal  gifts  of  one  to  the  other  is  deter- 
mined by  tbe  fact  of  the  relation,  and  is  the 
same,  except  that,  when  the  relation  is  coinci- 
dent with  the  legal  status  of  husband  and  wife, 
such  gifts  rest,  not  only  on  a  mutual  under- 
standing, proved  by  the  fact  of  the  relation, 
but  also  on  the  duty  involved  in  the  existence 
of  the  legal  status.  Bobbins  v.  Potter,  11  Allen, 
588. 

But  it  is  said  that  In  this  case  the  woman 
has' deceived  the  man  into  falsely  assuming  the 
legal  status  of  husband,  and  so  has  done  him  a 
great  injury.  True.  And  just  here  comes  in 
the  confusion  that  has  led  some  courts  and 
tex^writers  into  overlooking  the  distinction  be- 
tween a  personal  injury,  as  a  cause  of  action, 
and  the  incidental  aggravation  of  the  damage, 
following  that  injury,  as  a  cause  of  action  in- 
dependently of  tbe  injury.  What  is  this  wrong? 
The  overt  act  is  a  deception,  a  false  statement. 
A  false  statement  made  by  one  and  believed 
by  another  is  not  per  se  a  legal  injury,  and 
actionable.  If  the  false  statement  is  the  direct 
meansof  obtaining  the  property  of  another,  there 
is  a  legal  injury  to  rights  of  property,  and  the 
owner  has  an  action  for  tbe  property,  or  its 
value,  based  on  the  fraud,  and  also,  in  some 
cases,  on  the  implied  contract  to  return  prop- 
erty, or  the  proceeds  of  property,  which  legally 
or  equitably  belongs  to  another.  But  here  the 
false  statement  as  to  the  legal  status  of  the 
woman  was  not  the  direct  means  of  obtaining 
any  property.  It  was  the  direct  means  of  in- 
ducing tbe  man  to  take  part  in  the  leeal  form 
of  marriage.  The  form  was  a  nullity.  No 
property  was  or  could  be  thereby  secured. 
But  the  wrong  was  complete,  the  legal  injury 
was  inflicted,  the  moment  this  invalid  marriage 
was  consummated.  The  injury  may  continue, 
and  subsequent  events  may  aggravate  the  re- 
sulting damage;  but  they  cannot  change  the 
nature  of  the  wrong,  or  alter  the  legal  injury 
which  is  the  cause  of  action.  The  legal  injury 
is  not  to  property,  but  to  the  person,  and  is  of 
a  nature  entirely  stii  generis,  owing  to  the 
peculiar  nature  of  the  legal  status  of  husband 
and  wife,  and  the  far-reaching  and  complex 
personal  interests  that  depend  on  the  mainte- 
nance and  due  observance  of  that  legfd  status. 
The  family  is  the  foundation  of  society.  The 
status  of  husband  and  wife  is  fixed  and  regu- 
lated by  the  state,  by  virtue  of  its  inherent 
right  to  settle  the  foundations  of  social  order. 
Indeed,  the  family  and  the  obligations  and 
privileges  pertain ine  to  it  reach  back  of  all 
state  regulations.  The  family  develops  the 
fltate,  and  is  coincident  with  the  birth  of  man. 
It  is  evident  that  the  direct  injury  resulting 
from  inducing  a  man  to  falsely  assume  the 
status  of  husband  is  one  absolutely  unique,  and 
far  reaching  in  resulting  damage.    It  may  in- 
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volve  establishing  a  family  that  is  no  family, 
but  the  home  of  shame;  the  raising  children, 
not  to  be  heirs,  but  bastards;  the  surrender  of 
the  devotion  of  a  wife  for  the  services  of  a 
harlot;  the  loss,  for  a  longer  or  shorter  time, 
perhaps  the  total  loss,  of  all  the  privileges,  hap- 
piness, respect,  and  honor  that  follow  the 
maintenance  of  a  lawful  home.    Such  an  in- 

J'ury  is  not  analogous  to  any  other  injury 
:nown  to  the  law.  This  supreme  injury  the 
plaintiff  claims  to  have  suffered,  and,  because 
he  has  suffered  it,  claims  tbe  right  to  brinff  an 
action,  not  to  recover  the  direct  resulting  dam- 
age, but  to  recover  the  value  of  food  and  lodg- 
ing he  has  given  tbe  woman  who  inflicted  the 
injury.  In  other  words,  the  claim  is  that,  by 
reason  of  the  primary  wrong,  tbe  plaintiff,  for 
a  year  or  more,  exchanged  presents  with  the 
woman;  that  this  exchange  was  not,  on  the 
whole,  a  remunerative  transaction,  although  it 
might  have  resulted  to  his  beneflt;  and,  there- 
fore, the  alleged  loss  can  be  treated,  not  merely 
as  an  incident  possible  to  be  considered  in  ag- 
gravation of  damages  for  the  wrong,  but  as  a 
substantive  injury,  directly  resulting  from  the 
primary  wrong,  so  as  to  constitute  an  indepen- 
dent and  separate  cause  of  action.  The  ques- 
tion might  be  refined  by  claiming  that  each 
mouthful  of  food  or  each  night's  shelter  fur- 
nished was  obtained  by  means  of  tbe  woman's 
false  statement  as  to  her  legal  status;  but  this  is 
a  mere  quibble,  and  is  palpably  untrue. 
Plainly,  tbe  actual  condition  is  this:  A  man 
and  woman  live  together  on  the  distinct  mu- 
tual understanding  that  the  man  shall  furnish 
materials  and  tbe  woman  shall  furnish  servi- 
ces. The  relative  value  of  one  to  the  other  is 
not  considered.  The  balance  of  gain  may  be 
on  either  side.  In  fact,  it  proves  to  be  on  the 
woman's  side.  He  is  the  loser,  and  she  is 
tbe  gainer,  to  the  extent  of  such  balance.  The 
man  says  the  woman  made  a  false  statement, 
which  he  believed  and  by  which  he  was  in- 
duced to  live  with  her.  To  be  sure,  this  false 
statement  had  no  relation  to  the  relative  value 
of  the  materials  and  services  exchanged.  It 
did  not  deceive  him  as  to  how  the  balance  of 
beneflt  might  turn  out,  and  so,  as  affecting 
that  balance,  did  notinlure  him,  but  did  injure 
him  in  other  wavs.  The  damage  resulting 
from  that  injury  he  can  recover.  But  even  if 
such  damage  can  be  enhanced  by  proof  that 
the  pecuniary  value  of  the  gifts  he  made  the 
woman  while  the  relation  of  husband  and  wife 
in  fact  existed  exceeded  the  value  of  the  gifts 
she  made  him,  nevertheless  the  fact  remains 
true  that  such  gifts  were  made  in  pursuance 
of  a  mutual  understanding  that  no  payment 
for  them  should  be  made  by  either,  and  there- 
fore no  implied  contract  of  payment  can  be 
predicated  of  such  gifts. 

In  this  case  tbe  deception  which  caused  the 
actionable  injury  relates  to  the  legal  status  of 
tbe  woman.  Suppose  it  related  to  her  birth. 
She  represents  herself  of  pure  white  blood, 
when,  in  fact,  she  is  partly  of  Indian  or  negro 
blood.  The  man  claims  that  he  would  not 
have  lived  with  her  unless  he  had  believed  this 
false  statement,  and  that  his  association  with  a 
half-breed  has  been  an  injury  to  him  in  many 
ways.  Or  suppose  she  falsely  represents  her- 
self as  not  related  to  him,  when  she  is  in  fact 
his  sister;  does  the  fact  that  she  has  deceived 
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him  into  anconsdous  participation  in  the  crime 
of  iocest  ^ive  him  an  independent  cause  of  ac- 
tion for  alleged  loss  on  the  exchange  of  mate- 
rials and  services  which  be  would  not  have  en- 
tered into  had  he  not  been  so  deceived?  Or 
test  the  principle  claimed  by  an  application  to 
conditions  free  from  all  complication  with  the 
marriage  relation.  A  banker  is  deceived  by  an 
adventurer  into  believiog  him  to  be  the  officer 
and  agent  of  a  foreign  bank.  Influenced  by 
this  deception,  he  accepts  the  position  of  agent 
for  the  bank,  holds  himself  out  as  such  agent, 
makes  contracts  in  the  name  of  the  bank,  and 
when  the  deception  is  discovered,  has  suffered 
a  grievous  loss  in  money  and  reputation.  Dur- 
ing the  continuance  of  the  relatioos  between 
bim  and  the  adventurer,  the  supposed  officer 
of  the  foreign  bank,  and  in  pursuance  of  a  cus- 
tom prevailing  when  such  relations  exist,  he 
lias  made  an  exchange  of  presents  with  the  ad- 
veuturer.  He  finds  the  value  of  the  presents 
sent  exceeds  the  value  of  the  presents  received. 
Does  the  original  deception  as  to  the  legal 
position  of  the  adventurer,  by  which  he  was 
drawn  into  assuming  a  false  position  so  dis- 
astrous to  him,  furnish  an  independent 
cause  of  action  for  the  recovery  of  an  al- 
leged loss  on  the  exchange  of  presents? 
The  analogies  are  not  complete,  and  herein  lies 
the  difficultv  of  demonstrating  the  principle 
which  should  control  when  a  man,  deceived 
into  a  false  assumption  of  the  status  of  hus- 
band, and  into  unconscious  participation  in  the 
crimes  of  adultery  and  bigamv,  and  suffering 
the  irreparable  injuries  involved  in  such  de- 
ception,  alleges  this  deception  or  this  injury  as 
ground  for  recovering  an  alleged  balance  on  the 
exchange  of  gifts  while  living  with  the  woman 
who  inflicted ^the  injury.  There  is  no  analogy 
to  such  a  case.  And,  so  far  as  we  know,  such 
a  case  has  never  been  presented  to  a  court. 
The  question  has  been  discussed  in  a  few  cases 
where  a  woman  who  has  been  thus  injured  and 
shut  out  from  all  redress  for  the  injury  by  the 
death  of  the  man  has  sought  to  make  his  estate 
liable  for  the  value  of  her  services.  We  be- 
lieve this  is  the  flrst  instance  where  such  a 
<daim  has  been  made  by  a  man,  and  have  no 
knowledge  that  such  action,  by  either  man  or 
woman,  was  ever  brought  during  the  lifeof  the 
wrongdoer.  A  court  might  be  excused,  when 
the  perpetrator  of  such  an  injury  has  escaped 
punishment  in  life,  for  being  acute  in  seeking 
reasons  for  making  the  estate  liable  for  some 
small  fraction  of  the  resulting  damage, — 
especially  when  the  claim  is  presented  by  a 
woman,  whose  sufferings  from  such  an  injury 
are  liable  to  be  so  much  more  severe, — but  can- 
not be  excused  for  pushiog  such  acuteness  into 
ibe  region  of  fallacy. 

The  case  of  Htggim  v.  Breen,  9  Mo.  497,  sus- 
tains the  theory  that  a  woman  may  recover  the 
value  of  her  services  against  the  estate  of  the 
man  who  has  deceived  her  into  a  false  mar- 
riage, if,  on  the  whole,  they  were  valuable. 
The  supreme  court  of  Massachusetts,  in  an 
opinion  which  suggests  the  views  we  have  in- 
dicated, upholds  the  opposite  theory.  Cooper 
v.  Cooper,  147  Mass.  Z^0;Or^m  v.  Garr,  81  Pa. 
683;  Price  v.  Price,  76  N.  Y.  244,  81  Am.  Rep. 
163.  But  all  courts  a^e  that  such  action 
cannot  be  brought  against  the  estate  of  the 
wrongdoer,  if  the  cause  of  action  is,  in  sub- 
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stance,  for  the  recovery  of  damages  from  a 
tortious  injury  to  the  person,  and  cannot  be 
brought  unless  the  same  cause  of  action  ex- 
isted against  the  wrongdoer  while  in  life.  The 
question  has  never  been  decided  in  this  state, 
and  may,  therefore,  be  determined  wholly  on 
principle.  For  the  reasons  stated,  we  think 
the  true  application  of  the  legal  principles  un- 
der which  rights  are  deflned,  and  causes  of  ac- 
tion are  classified,  to  the  confusing  complica- 
tion of  ordinary  rights  with  the  peculiar  legal 
status  of  husband  and  wife  involved  in  this 
question,  justify  the  following  conclusions: 
The  deception  by  which  a  married  woman  in- 
duces a  man  to  falsely  assume  and  maintain 
the  status  of  her  husband  is  an  injury  to  the 
person,  complete  with  the  consummation  of 
the  void  marriage.  Such  injury  gives  to  the 
man  a  right  of  action  against  the  woman  for 
damages  resulting  from  such  false  assumption 
of  the  status  of  hu strand.  A  pecuniary  loss 
sustained  by  having  in  fact  lived  with  a  woman 
in  the  relation  of  husband  and  wife  may  be 
conndered  in  estimating  the  damages  caused 
by  this  injury.  But  such  loss,  if  it  can  be  re- 
covered at  all,  separate  from  all  other  damage, 
can  only  be  so  recovered  in  an  action  iMsed  on 
the  driginal  wrong,  in  which  the  plaintiff 
abandons  all  claim  to  any  resulting  damage  ex- 
cept this  incidental  loss,  and,  therefore,  the 
substantial  cause  of  the  only  action  in  which 
such  loss  can  be  separately  recovered  is  the  de- 
ception by  which  the  plaintiff  was  induced  to 
falsely  assume  the  legal  status  of  a  husband. 
Such  cause  of  action  is  founded  wholly  on  a 
private  wrong,  and,  under  existing  law.  can- 
not survive  against  the  legal  representatives  of 
the  perpetrators.  It  follows  from  these  con- 
clusions that  Ferguson  bad  no  cause  of  action 
against  Lizzie  Seymour  during  her  life  for  the 
claim  he  now  presents  against  her  estate,  un- 
less such  claim  is  for  damages  resulting  from 
an  injury  to  the  person,  and  in  that  case  the 
cause  of  action  does  not  survive  against  her 
administrator. 

The  plaintiff.  In  support  of  his  claim,  in- 
voked in  argument  the  principle  that,  where 
property  has  been  acquired  by  means  of  a  tort, 
there  may  result  a  duty,  imposed  by  law  on 
the  wrongdoer,  of  returning  the  property  or  its 
proceeds,  which  duty  may  be  enforced  t)v  an 
action  based  on  such  quasi  contract.  Such 
principle  does  not  conflict  with  the  substantial 
distinction  between  rights  founded  in  tort  and 
in  contract, — a  distinction,  ordinarily,  of  easy 
application.  Doubts  arise  only  where  atrana- 
action  lies  within  that  field— of  necessity  a 
shadowy  one— where  the  essential  element  of 
the  right  passes  from  the  domain  of  tort  to  that 
of  contract.  The  principle  invoked  has  been 
somewhat  obscured  by  distinctions,  not  of  sub- 
stance, but  of  form,  resulting  from  technical 
rules  developed  in  the  use  of  an  arbitrary  and 
artificial  system  of  forms  of  action,  now  hap- 
pily obsolete,  and  has  been  most  frequently  ap- 
pealed to  when  a  claim,  as  in  this  case,  is  sought 
to  be  enforced  against  the  estate  of  a  deceased 
person,  and  the  liability  of  the  estate  depends 
upon  the  question  whether  the  cause  of 
action  that  existed  against  the  person  de- 
ceased was  in  substance  founded  in  tort  or 
in  contract.  When  such  cases  first  arose, 
an  attempt  was  made  to  make  the  artificial 
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form  of  action  usually  adopted,  ratber  than 
the  sabstantial  cause  of  action,  the  test  of  a 
fiurriyal  of  the  suit.  In  the  case  of  Bamblpy. 
Trott,  1  Cowp.  874,  Lord  Mansfield  established 
the  sound  rule  that  In  such  cases  the  substance, 
and  not  the  form,  might  control,  but,  in  the 
ardor  of  vindicating  his  position,  he  used  lan- 
guage and  illustrations  that  led  others  to 
draw  conclusions  the  decision  did  not  justify; 
und  Judge  Swift,  in  his  Digest,  relies  on  this 
case  in  support  of  a  broad  statenient  of  the 
rule.  1  Swift,  Dig.  448.  In  Phillipi  v.  Eom- 
fray,  L.  R.  24  Ch.  Div.  489.  the  language  of 
Jjord  Mansfield  was  pressed  in  support  of  the 
claim  that  when,  by  means  of  a  tort,  the  wrong- 
doer benefits  himself,  and  saves  the  payment 
of  money  he  might  otherwise  have  paid,  al- 
though no  specinc  property  is  acquired  and 
added  to  his  estate,  yet  a  right  of  action  for  the 
amount  of  such  benefit  survives  against  the  ex- 
ecutor of  the  wrongdoer;  but  the  court  held 
that  Hambly  y,  Trott  did  not  Justify  such 
claim. 

The  principle  involved  Is:  In  the  case  of  a 
tort  directly  resulting  in  the  wrongful  acquisi- 
tion of  property,  the  law  imposes  on  the 
wrongdoer  the  duty  of  returning  that  property 
to  the  owner.  This  duty  may  be  treated  as  a 
quasi  contract,  and  the  neglect  to  perform  it 
may  become  a  breach  of  such  contract.  In 
such  case  the  damage  resulting  from  the  tort 
is  substantially  the  value  of  the  property,  and 
the  damage  resulting  from  the  breach  of  con- 
tract is  substantially  measured  in  the  same  way; 
and  so,  for  determining  the  question  of  sur- 
vival, the  substantial  cause  of  action  may  prop- 
erly be  treated  as  founded  in  contract,  although 
the  form  of  action  might  sound  in  tort.  But 
such  princinle  cannot  apply  unless  property  is 
acquired.  Merely  deriving  benefit  from  the 
tort  is  not  suflScient,  for  otherwise  we  must 
hold  that  every  tort  by  which  the  wrongdoer 
is  benefited  is  also,  by  reason  of  such  benefit,  a 
quasi  contract;  and  the  field  of  pure  tort  must 
be  restricted  to  such  injuries  as  are  wholly  ma- 
licious, or  injure  another  without  entailing  any 
benefit  whatever  to  the  wrongdoer.  To  hold 
this  involves  a  complete  subversion  of  estab- 
lished law,  already  sufiSciently  shaken  by  the 
efforts  to  strain  the  principles  defining  rights 
to  serve  the  exigencies  growing  out  of  artificial 
forms  of  action.  A  aaie  test,  therefore,  for  de- 
termining the  survival  of  an  action  on  the 
ground  of  the  substantial  cause  of  action  being 
such  quasi  contract  is,  Did  the  wrongdoer  ac- 
quire specific  property  by  which,  or  by  the 
proceeds  of  which,  the  assets  in  the  hands  of 
his  executor  have  been  increased?  And  so,  in 
PMUipi  V.  Ebn^ay,  the  court  says:  *'In  such 
cases  the  action,  though  arising  out  of  a 
wrongful  act,  does  not  die  with  the  person. 
The  property  or  the  proceeds  or  value  which, 
in  the  lifetime  of  the  wrongdoer,  could  have 
been  recovered  from  him,  can  be  traced  after 
his  death  to  his  assets,  and  recaptured  by  the 
rightful  owner  there."  And  also:  ''It  seems 
to  us  that  Lord  Mansfield  does  no  more  than 
indicate  that  there  is  a  class  of  cases  in  which 
assumpsit  can  be  brought  against  a  wrongdoer 
to  recover  the  property  he  has  taken  or  its  pro- 
ceeds or  value,  and  that  in  such  cases  the  action 
will  survive  against  the  executor."  Substan- 
tially the  same  view  was  stated  l^  this  court 
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in  Miiehdt  v.  HotehkiiB,  48  Conn.  16,  40  Am. 
Rep.  146:  "All  private  as  well  as  public  wrongs 
and  crimes  are  buried  with  the  oifender.  The 
executor  does  not  represent  or  stand  in  the 
place  of  the  testator  as  to  these,  or  as  to  any 
acta  of  malfeasance  or  misfeasance  to  the  per- 
son or  property  of  another,  unless  some  valu- 
able  fruits  of  such  acts  have  been  carried  into 
the  estate."  In  Jenkitu  v.  French,  58  N.  H 
688,  the  court  says:  "The  line  of  demarca- 
tion separating  those  actions  which  survive 
from  those  which  do  not  is,  that  in  the  first 
the  wrong  complained  of  affects  primarily  and 
principally  property  and  property  rights,  and 
the  injuries  to  the  person  are  merely  incidental, 
while  in  the  latter  the  injury  complained  of  is 
to  the  person  and  the  property  and  rights  of 
property  affected  are  incidental."  There  are 
indications  in  the  opinion  of  the  court,  in  some 
cases,  of  a  theory  that  a  tort  may  affect  prop- 
erty in  such  manner  that  no  action  for  any 
breach  of  contract  or  quasi  contract  can  m 
maintained  against  the  wrongdoer  during  his 
life,  and  yet,  after  his  death,  the  retention  by 
his  executors  of  the  resulting  benefits  of  the 
wrong  may  give  rise  to  a  cause  of  action,  sub- 
stantially in  contract,  against  the  executor, 
which  did  not  exist  against  the  testator.  None 
of  the  authorities  cii^  deal  directly  with  such 
a  theory,  and  such  question  is  not  raised  in 
this  case. 

The  principle  the  plaintiff  invokes  does  not 
apply  to  his  case,  because,  during  the  life  of 
the  intestate,  he  had  no  cause  of  action  against 
her,  except  for  damages  resulting  from  a  pri- 
vate wrong.  The  injury  he  suffered  was  a 
personal  injuiy.  and,  if  a  consequential  dam- 
age to  his  personal  estate  followed  the  injury, 
it  was  so  dependent  upon,  and  inseparable 
from,  the  personal  injury  which  is  the  primary 
cause  of  acUon,  that  there  is  no  right  to  main- 
tain a  separate  action  in  respect  of  such  conse- 
quential damage.  Drake  y,  Beckham,  11  Mees. 
&  W.  816;  Vitium  v.  Qaman,  48  N.  H. 
419.  The  real  reason,  and  only  ground,  in  this 
and  similar  cases,  for  the  claim  that  the  sub- 
stantial cause  of  action  is  a  breach  of  contract, 
is  to  be  found  in  the  mandate  of  the  law 
which  says  that  public  crimes  and  private 
wrongs  shall  be  buried  with  the  offender.  If 
the  law  were  different;  if  the  liability  of  an 
administrator  were  the  same  as  that  of  his  in- 
testate when  living, — no  sane  man  would 
dream  of  maintaining  that  a  breach  of  con- 
tract, express  or  implied,  is  the  substantial 
cause  of  Uie  action  by  which  the  injured  party 
would  then  recover  of  the  administrator  the 
damages,  or  any  part  of  the  damages,  he  suf- 
fered from  the  wrong  committed  by  the  intes- 
ute.  This  law  is  based  on  public  policy.  It 
may  not  be  wise.  It  does  not  infrequently 
work  hardships.  But  it  is  the  law.  We  can- 
not override  it  Nor  can  we  partially  escape 
its  operation  by  devising  distinctions  which,  if 
extended  to  other  cases,  will  introduce  a  dan- 
gerous confusion  in  the  principles  that  define 
the  nature  and  extent  of  legal  rights,  and,  if 
not  so  extended,  will  have  no  foundation  ex- 
cept the  determination  of  the  court  to  evade 
the  law. 

The  bill  of  particulars  contains  one  or  two 
items  of  small  amount  which  may  raise  a  ques- 
tion of  liability  not  met  l^  the  demurrer;  but 
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we  understand  such  question  to  be  withdrawn  [     Th&re  is  n$  rnmr  in  th$  Judgmml  ^  Ms  Al- 

during  argument,  and  we  do  not  think  it  is  perior  Court, 

j>roperljr  presented  bjr  this  appeaU  1     The  other  Judges  concur. 
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1  •    An  action  will  lie  in  this  itate  to  recover 
*  damages  for  injuries  to  land  situate  in  another 
state. 

'2m   Bach  an  netion  is  purely  pereonml  in 

its  nature,  the  reparation  beiog  purely  peraooal, 
and  for  damages. 

3«  The  statnte  of  this  state  tliat  stetione 
lira*  iajvriea  to  real  estate  most  be 
l>ron§^ht  in  the  county  where  the  subject  of 
the  action  is  situated  only  applies  to  causes  of 
.action  arising  within  the  state. 

(Bucfc,  «r.,  disunts,) 
'Uune  8,1888J 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Uourt  of  Ramsey  County  oyer- 
Tuling  his  demurrer  to  a  portion  of  an  answer 
in  an  action  brought  to  recover  damages  for 
injuries  to  real  estate  alleged  to  have  been 
•caused  by  defendant's  negligence.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  C*  James*  for  appellant: 

The  CoDstitution  of  Minnesota  provides, 
4rt.  1,  §  8:  "Eyery  person  is  entitled  to  a  certain 
remedy  in  the  laws  for  all  injuries  or  wrongs 
which  he  may  receive  in  his  person,  property, 
•or  character. 

The  district  courts  of  this  state  are  courts  of 
general  jurisdiction  and  may  entertain  all 
•cases,  jarisdiction  over  which  is  not  conferred 
upon  some  other  courts  by  the  Constitution  or 
«>me  statute  of  the  state. 

Southern  Minneeota  R,  Co.  ▼.  Stoddard,  6 
Minn.  160;  Agin  v.  Heptoard^  Id.  110. 

All  persons  found  within  the  state  are  sub- 
ject to  its  fundamental  law,  whether  tbe^  be 
natural  or  corporate:  and  the  constitutional 
remedy  is  not  limited  to  injuries  or  wrongs 
•done  in  Minnesota,  whether  to  person  or  prop- 
•erty. 

Artnendiae  ▼.  SUUman,  64  Tex.  633. 

Whether  an  action  of  this  kind  can  be  main- 
tained in  any  particular  state  or  not  depends 
•on  the  Constitution  and  laws  of  that  state. 

Oenin  v.  Orier,  10  Ohio,  210. 

The  common-law  rule  had  no  application  to 
this  kind  of  a  case. 

Home  Ine.  Co.  ▼.  Penneyltania  R.  Co.  11 
Hun,  182;  Barney  y.  Buntenbinder^  7  Lans. 
210. 

*  Headnotes  by  Mitohxll,  J* 


Where  the  grayamen  of  the  action  is  n^II« 
gence,  as  for  negligently  setting  fire  to  plain- 
tiff's house,  the  action  is  transitory. 

2  Smith,  Lead.  Cas.  9th  ed.  970;  Loeby. 
Maihie,  87  Ind.  806;  Du  BreuU  y.  Penneyl- 
vania  Co.  180  Ind.  187. 

Mr.  Themaa  WUsen,  with  Mr.  lu  K« 
liuset  for  respondent: 

A  constitutional  proyision  is  to  be  read  in  the 
light  of  the  common-law  rules  then  in  force, 
and  when  relating  to  courts  of  justice  and  de- 
fining their  jurisdiction  and  powers  the  rules 
of  the  common- Uw  practice  and  procedure  are 
to  be  borne  in  mind. 

8  Am.  &  Eog.  Enc.  Law,  p.  680;  St.  Paul 
d  S.  a  R,  Co.  y.  Gardner,  19  Minn.  182,  18 
Am.  Rep.  884;  Mead  v.  Walker,  17  Wis.  190; 
Dane  County  Suvere.  y.  Dunning,  20  Wis.  210; 
WhaUon  y.  Bancroft,  4  Minn.  109. 

Prior  to  the  adoption  of  the  Constitution  by 
this  state  an  action  for  injury  to  land  located 
In  another  state  could  not  be  maintained  here. 

WatU  y.  Kinney,  28  Wend.  484:  American 
U.  Teleg.  Go.  y.  MiddUUn,  80  N.  Y.  408; 
Cramn  y.  LovOl,  88  N.  Y.  258;  Dodge  y.  Colby, 
108  i^.  Y.  446;  AUin  y.  Connecticut  Biter  Lum- 
ber Co.  150  Mass.  660.  6  L.  R  A.  416;  Cham- 
pion  y.  Doughty,  18  N.  J.  L.  8,  85  Am.  Dec. 
528;  Deacon  y.  Shreve,  28  N.  J.  L.  204;  Bettye 
y.  MiluHivkee  A  St.  P.  R.  Co.  87  Wis.  828; 
Maikie  y.  Mclntoeh,  40  Wis.  120;  Brown  y. 
Irwin,  47  Kan.  60;  Thayer  v.  Brooke,  17  Ohio, 
489,  49  Am.  Dec.  474;  Bruine  y.  Bruine,  66 
Wis.  648;  Eachue  y.  lUinoie  d  M.  Canal,  17 
111.  584:  Coolev,  Torts,  471«?. 

Mr.  Selon  L.  Perrin  also  for  respondent. 

Mitehellt  J.»  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  damage 
for  injuries  to  real  estate  situated  in  Wisconsin, 
causea  by  the  negligence  of  the  defendant. 
The  question  presented  is.  Can  the  courts  of 
this  state  take  cognizance  of  actions  to  recover 
dsmages  to  real  estate  lying  without  the  state; 
in  other  words,  is  such  an  action  local  or 
transitory  in  its  nature  f  The  history  of  the 
progress  of  the  English  common  law  respect- 
ing the  locality  of  actions  will  aid  in  determin- 
ing how  this  question  ought  to  be  decided  on 
principle.  Originally,  all  actions  were  local. 
This  arose  out  of  the  Constitution  of  the  old 
jury,  who  were  but  witnesses  to  proye  or  dis- 
prove the  allegations  of  the  parties,  and  hence 
eyery  case  had  to  be  tried  by  a  jury  of  the 
vicinage,  who  were  presumed  to  haye  personid 
knowled^  of  the  parties  as  well  as  of  toe  facts. 
But,  as  circumstances  and  conditions  changed, 
the  courts  modified  the  rule  in  fact,  although 
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BOt  in  fonn.  For  tbat  purpose  they  inyented 
a  flctioD  br  which  a  party  waa  permitted  to 
allege,  under  a  yidelicet,  tbat  the  place  where 
the  contract  was  made  or  the  transaction  oc- 
curred was  in  any  county  in  England.  The 
courts  took  upon  themselves  to  determine  when 
this  fictitious  averment  should  and  when  it 
should  not  be  traversable.  They  would  hold 
it  not  traversable  for  the  purpose  of  defeating 
an  action  it  was  invented  to  sustain,  but  always 
traversable  for  the  purpose  of  contesting  a  ju- 
risdiction not  intended  to  be  protected  by  the 
Action.  Those  actions  in  which  it  was  held  not 
traversable  came  to  be  known  as  transitory, 
and  those  in  which  it  was  held  traversable  as 
local,  actions.  Actions  for  personal  torts, 
wherever  committed,  and  upon  contracts  (in- 
cluding those  respecting  lands),  wherever  ex- 
ecuted, were  deemed  transitory,  and  might  be 
brouffht  wherever  the  defendant  could  be 
found.  As  respects  actions  for  injuries  to  real 
property,  we  cannot  discover  that  it  was  defi- 
nitely settled  in  England  to  which  class  they  be- 
longed prior  to  the  American  Revolution.  As 
late  as  1774,  in  the  leading  case  of  MoBtyn  v. 
Fabrigai,  1  Cowp.  161,  2  Smith,  Lead.  Cas.  Eq. 
0th  ed.  916,  Lord  Mansfield,  who  did  more  than 
any  other  jurist  to  brush  away  those  mere 
technicalities  which  had  so  long  obstructed  the 
course  of  justice,  referred  to  two  cases  in  which 
he  had  held  that  actions  would  lie  in  England 
for  injuries  to  real  estate  situated  abroad. 
In  that  same  case  he  said:  "Can  it  be  doubted 
that  actions  may  be  maintained  here  not 
only  upon  contracts,  which  follow  the  persons, 
but  for  injuries  done  by  subject  to  subiect; 
especially  for  injuries  where  the  whole 
that  is  prayed  is  a  reparation  in  damages  or 
satisfaction  to  be  made  by  process  against  the 
person  or  his  effects  within  the  jurisdiction  of 
the  court."  While  all  that  is  there  said  as  to 
actions  for  injuries  to  real  property  is  obiter, 
yet  it  clearly  indicates  the  views  of  that  great 
jurist  on  the  subject.  And  we  cannot  discover 
that  it  was  fully  settled  in  England  that  ac- 
tions for  injuries  to  lands  were  local  until  the 
decision  of  DauUon  v.  Matthetce,  4  T.  R.  503, 
in  1792,— sixteen  years  after  the  declaration  of 
American  independence.  The  courts  of  Eng- 
land seem  to  have  finally  settled  down  upon 
the  rule  that  an  action  is  transitory  where  the 
transaction  on  which  it  is  founded  might  have 
taken  place  anywhere;  but  is  local  when  the 
transaction  is'necessarily  local.— that  is,  could 
only  have  happened  in  a  particular  place.  As 
an  injury  to  land  can  only  be  committed  where 
the  land  lies,  it  followed  that,  according  to 
this  test,  actions  for  such  injuries  were  held  to 
be  local.  As  the  distinction  between  local 
and  transitory  venues  was  abolished  by  the 

Judicature  act  of  1878,  we  infer  that  actions 
or  injuries  to  land.s  lying  abroad  may  now  be 
maintained  in  England.    It  is  somewhat  sur- 
prising that  the  American  courts  have  gen- 
erally given  more  weight  to  the  English  de- 
cisions   on    the   subject    rendered   after    the 
Revolution  than  to  those  rendered  before,  and 
hence  nave  almost  universally  held  that  ac- 
tions for  injuries  to  lands  are  local.     In   the 
leading  case  of  Livingston  v.  Jefferton,  1  Brock,  j 
208,  Fed.  Cas.  No.  8,411.  which  has  done  more  I 
than  any  other  to  mould  the  law  on  the  sub- 1 
ject  in  this  country,  Chief  Justice  Marshall  i 
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argued  against  the  rule,  showing  that  it  wa» 
merely  technical,  founded  on  no  sound  princi- 
ple, and  often  defeated  justice;  but  concluded 
that  it  was  so  thoroughly  established  by  au- 
thority that  he  was  not  at  liberty  to  disregard 
it  But  so  unsatisfactory  and  unreasonable  i» 
the  rule  that  since  that  time  it  has,  in  a  number 
of  states,  been  changed  by  statute,  and  in 
others  the  courts  have  frequentlv  evaded  it  by 
metaphysical  distinctions  in  order  to  prevent  a. 
miscarriage  of  justice.  Chief  Justice  Mar- 
shall's own  state  of  Virginia  changed  the  rule 
by  statute  as  early  as  1819.  Some  courts  have 
made  a  subtle  distinction  between  faults  of 
omission  and  of  commission.  Thus  in  Tittu  v. 
Frankfort,  15  Me.  89,  which  was  an  action- 
against  a  town  for  damages  sustained  by  rea- 
son of  defects  in  a  highway,  it  was  held  that, 
while  highways  must  be  local,  the  neglect  of 
the  defendant  to  do  its  duty,  being  a  mere  non- 
feasance, was  transitory.  It  has  also  been  held 
that  where  trespass  upon  land  is  followed  by 
the  asportation  of  timber  severed  from  the 
land,  if  the  plaintiff  waives  the  original  tres- 
pass, and  sues  simply  for  the  conversion  of  the 
property  so  carried  away,  the  action  would  be- 
come transitorv.  American  U.  Teleg,  Go.  v. 
MiddUton,  80  *N.  Y.  408;  Whidden  v.  Seelye, 
40  Me.  247,  68  Am.  Dec.  661.  Again,  it  haa 
been  sometimes  held  that  an  action  for  in- 
juries to  real  estate  is  transitory  where  ibe 
gravamen  of  the  action  is  negligence, — aa  for 
negligently  setting  fire  to  the  plaintiff's  prem- 
ises. Borne  Ins,  Go.  v.  Penn»yltania  R,  CoAl 
Hun,  182;  Barney  v.  Burstenbinder,  7.  Lans. 
210.  In  Ohio  the  rule  has  been  repudiated,  at 
least  as  to  causes  of  action  arising  within  the- 
state,  as  being  wholly  unsuited  to  their  con- 
dition, because  under  their  judicial  system  it 
would  result  in  many  cases  m  a  total  denial  of 
justice.  Oenin  v.  Urier,  10  Ohio,  209.  Al- 
most  every  court  or  judge  who  has  ever  dis- 
cussed the  question  has  criticised  or  con- 
demned the  rule  as  technical,  wrong  on  prin- 
ciple, and  often  resulting  in  a  total  denial  of 
justice,  and  yet  have  considered  tbemselve* 
bound  to  adhere  to  it  under  the  doctrine  of  ttare 
decisis.  An  action  for  damages  for  injuries  to 
real  property  is  on  principle  just  as  transitory 
in  its  nature  as  one  on  contract  or  for  a  tort 
committed  on  the  person  or  personal  property. 
The  reparation  is  purely  persoual,  and  for 
damages.  Such  an  action  is  purely  personaU 
and  in  no  sense  real. 

Every  argument  founded  on  practical  con- 
siderations against  entertaining  jurisdiction  of 
actions  for  injuries  to  lands  lying  in  another 
state  could  be  urged  as  to  actions  on  contracts- 
executed,  or  for  personal  torts  committed  out 
of  the  state,  at  least  where  the  subject-matter 
of  the  transaction  is  not  within  the  state. 
Take,  for  example,  personal  actions  on  con- 
tracts respecting  lands  which  are  conceded  to 
be  transitory.  An  investigation  of  title,  of 
boundaries,  etc..  may  be  desirable, and  often 
would  be  essential  to  the  determination  of  the 
case,  yet  such  considerations  have  never  been 
held  to  render  the  actions  local.  Another 
serious  objection  to  the  rule  is  that  under  it  a 
party  may  have  a  clear,  legal  right  without 
a  remedy  where  the  wrongdoer  cannot  be 
found,  and  has  no  property,  within  the  staid' 
where  the  land  is  situated.    As  suggested  by 
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plaintiiTs  counsel,  if  the  rule  be  adhered  to, 
all  that  the  one  who  commits  an  injury  to 
land,  whether  negligently  or  wilfully,  has  to 
do  io  order  to  escape  liability,  is  to  depart  from 
the  state  where  the  tort  was  committed,  and 
refrain  from  returning.  In  such  case  the 
owner  of  the  land  is  absolutely  remediless. 
We  recognize  the  respect  due  to  judicial  pre- 
cedents, and  the  authority  of  the  doctrine  of 
9iare  deeisU:  but,  inasmuch  as  this  rule  is  in 
no  sense  a  rule  of  property,  and  as  it  is  purely 
tecbnical,  wrong  in  principle,  and  in  practice 
often  results  in  a  total  denial  of  justice  and  has 
been  so  generally  criticised  by  eminent  jurists, 
we  do  not  feel  bound  to  adhere  to  it,  notwith- 
standing the  great  array  of  judicial  decisions 
in  its  favor.  If  the  courts  of  England,  genera- 
tions ago,  were  at  liberty  to  invent  a  fiction  in 
order  to  change  the  ancient  rule  that  all  actions 
were  local,  and  then  fix  their  own  limitations 
to  the  application  of  the  fiction,  we  cannot  see 
wby  the  courts  of  the  present  day  should  deem 
themselves  slavishly  bound  by  those  limita- 
tions. 

It  is  suggested  that  the  statutes  of  this  state, 
in  conformity  to  the  old  rule,  make  actions  for 
injuries  to  real  property  local.  Gen.  8tat. 
1894,  §§  6182, 5188.  This  is  true,  and.  strangely 
enough,  io  18b5,  the  legislature  went  so  far  as 
to  provide  that,  if  the  county  designated  in  the 
complaint  is  not  the  proper  one,  the  court 
should  have  no  jurisdiction  of  the  action. 
But  this  statute  has  no  application  to  causes  of 
action  arising  out  of  the  state.  While  it  set- 
tles the  rule,  and  indicates  the  policy  of  this 
stale  as  to  actions  for  injuries  to  real  property 
within  the  state,  we  do  not  think  it  ought  to 
have  any  weight  in  determining  what  the  rule 
should  be  as  to  causes  of  action  arising  out  of 
the  state,  which  can  have  no  local  venue  here 
under  the  provisions  of  the  statute.  It  does 
not  appear  whether  the  plaintiff  lives  in  this 
state  or  in  Wisconsin,  but  this  is  immaterial, 
for  the  place  of  his  residence  cannot  affect  the 
nature  of  the  action.  It  is  also  true  that  in  this 
particular  case  jurisdiction  of  the  defendant 
could  be  obtained  in  Wisconsin,  but  this  fact  is 
likewise  immaterial,  and  for  the  same  reason. 

Order  revened. 

Bock*  J.,  dissenting: 

I  dissent.  The  doctrine  laid  down  In  the 
foregoing  opinion  is  conceded  to  be  against  the 
great  weight  of  judicial  authority,  and,  ac- 
cording to  my  view,  is  unsound  in  principle, 
and  contrary  to  a  wise  public  policy.  The 
plaintiff  is  a  citizen  of  the  state  of  Wisconsin, 
and  the  defendant  a  railroad  corporation  or- 
ganized under  the  laws  of  that  state  with  its 
line  constructed  therein  and  extending  into 
this  state.  The  action  is  brought  in  Minnesota 
to  recover  for  damages  done  by  the  defendant 
to  plaintiff's  real  estate  situated  in  the  state  of 
Wisconsin.  In  my  opinion,  the  action  is 
one  clearly  local  in  its  nature,  and  not  transi- 
tory, and  the  courts  of  this  state  have  no  juris- 
diction over  the  subject-matter.  In  Cooley  on 
Torts  (*471)  it  is  said  that  *'the  distinction  be- 
tween transitory  and  local  actions  is  this:  If 
the  cause  of  action  is  one  that  might  have 
arisen  anywhere,  then  it  is  transitory;  but  if 
it  could  only  have  arisen  in  one  place,  then  it 
is  local.  Therefore,  while  an  action  of  tres- 
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pass  to  the  person  or  for  the  conversion  of 
goods  is  transitory,  action  for  flowing  lands  ia 
local,  because  they  can  be  flooded  only 
where  they  are.  For  the  most  part  the  actions 
which  are  local  are  those  brought  for  the  recov- 
ery of  real  estate,  or  for  injuries  thereto  or  to 
easements."  Here  the  injury  alleged  consisted 
io  burning  the  grass,  roots,  vegetable  mold,  and 
other  material  forming  part^of  the  plaintiff's 
land.  In  the  second  edition  of  Cooley  on 
Torts  (p.  553)  it  is  stated:  *'That  actions  for 
trespasses  on  lands  in  a  foreign  country  cannot 
be  sustained,  is  the  settled  law  in  England  and 
in  this  country."  I  am  not  able  to  state 
whether  it  has  been  changed  by  statutory 
enactment,  and  the  majority  opinion  merely 
infers  that  it  has  been  so  changed.  Black- 
stone,  whose  Commentaries  were  written  and 
delivered  in  the  form  of  lectures  before  the 
students  of  Oxford  University  in  1758,  saya 
that  "all  the  world  over,  actions  transitory  foK 
low  the  person  of  the  defendant,  while  terri- 
torial suits  must  be  discussed  in  the  territorial 
tribunal.  I  mav  sue  a  Frenchman  here  for  a 
debt  contractedf  abroad;  but  lands  lying  in 
France  must  be  sued  for  there,  and  the  Eng- 
lish lands  must  be  sued  for  in  England."  THe 
case  of  Mastyn  v.  FaMgas^  1  Cow  p.  161,  de- 
cided in  1774,  is  referred  to  as  a  leading  case, 
yet  the  question  here  involved  was  not  oefore 
tbe  court  in  that  case.  There  the  plaintiff, 
Fabrigas,  brought  an  action  against  Mostyn 
for  assault  and  false  imprisonment  committed 
on  the  Island  of  Minorca,  and  it  was  held 
that  the  court  had  jurisdiction  of  the  subject- 
matter.  This  was  a  transitory  action,  within 
tbe  rules  of  all  the  courts.  That  a  jurist  aa 
great  as  Lord  Mansfield  should  inject  into  his 
opinion  in  that  case  a  remark  that  was  entirely 
without  any  relevancy  to  the  question  under 
consideration,  adds  but  little  force  to  ita 
weight.  And  its  force  is  still  further  lessened 
by  the  fact  that  ever  since  that  decision  the 
law  of  England  has  been  settled  by  other  em- 
inent jurists  as  otherwise,  and  contrary  to  the 
majority  opinion  in  this  case.  It  seems  to  me 
misleading  to  call  the  case  of  Mostyn  v.  Fabri- 
gas a  leading  one,  and  cite  it  as  such  upon  an 
important  legal  question,  when  the  point  here 
involved  was  not  there  in  issue.  While  the 
great  weight  of  authority  is  manifestly  against 
the  doctrine  laid  down  by  the  majority  opinion. 
It  may  be  well  to  refer  to  some  of  them  more 
in  detoil. 

In  the  case  of  AUin  v.  Conneetieut  River 
Lumber  Oo.  150  Mass.  660,  6  L.  R.  A.  416.  it 
was  held  that  an  action  of  tort  for  breaking 
and  entering  the  plaintiff's  close,  situated  in 
another  state,  could  not  be  brought  in  the  com- 
monwealth of  Massachusetts;  and  the  court, 
in  commenting  upon  the  statute  of  that  state 
which  requirS  actions  for  trespass  quare 
da^ttum  to  be  brousht  in  the  county  where  the 
land  lies,  said:  "There  seems  to  be  no  reason 
for  holding  that  the  statute  renders  an  action 
for  trespass  to  lands  outside  the  state  transit 
tory  which  does  not  apply  to  an  action  for 
trespass  to  lands  within  the  state."  The  stat- 
ute has  been  in  existence  nearly  100  years,  and 
we  have  not  been  referred  to  anv  authority  or 
dictum  to  sustain  the  position  of  the  plaintiff. 
On  the  contrary,  the  action  of  trespass  quar^ 
dausum  has  always  been  treated  as  a  local  ao- 
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tioo.  In  the  case  ef  Nile9  v.  Row,  57  Yt  888, 
it  was  held  that  trespass  on  the  freehold  would 
not  lie  in  that  slate  for  a  trespass  committed  on 
•lands  situated  in  the  state  of  Massachu- 
setts. In  Du  Breuil  ▼.  Penmyltania  Go.  180 
Ind.  187,  the  court  says  an  action  cannot  be 
ir.aiutained  in  this  state  for  an  injury  to  land 
lying  in  another  state,  caused  by  a  railway 
<'>nipany  havine  a  line  of  railroad  running 
I  brough  this  and  such  other  state.  That  court 
also  applied  the  same  doctrine  to  an  action  for 
iujury  to  land  caused  by  fire  escaping  from 
locomotives  in  the  case  of  Indiana,  B.  db  W. 
li.  Co.  V.  Foster,  107  Ind.  480.  In  the  first 
Indiana  case  above  cited  Chief  Justice  Elliott 
says:  *'The  case  before  us  is  one  in  which  the 
land  lies  within  the  territory  of  another  sover- 
eignty and  there  can  be  no  doubt,  upon  prin- 
•ciple  or  authority,  that  our  courts  have  no 
jurisdiction."  In  Ekickui  v.  lUinoiM  d  M. 
Canal,  17  111.  684,  it  was  held  that  the  courts 
-of  Illinois  had  no  jurisdiction  in  an  action  to 
recover  for  injuries  to  land  situate  in  Lake 
•county,  in  the  state  of  Indiana.  In  Bettys  v. 
Milioaukee  d  8t.  P.  R.  Co.  87  Wis.  328,  it  was 
held  that  an  action  for  injury  to  realty  situated 
in  Iowa  could  not  be  maintained  in  the  courts 
of  the  state  of  Wisconsin.  Chief  Justice  Ryan, 
delivering  the  opinion  of  the  court,  said  that 
it  was  plainly  a  local  action  under  all  of  the 
authorities,  which  could  not  be  maintained 
in  the  state  of  Wisconsin;  and  he  cited  Co. 
Litt.  282a;  Bacon.  Abr.  Action,  A;  Com. 
Dig.  Action,  K.  4,  5;  Doulson  v.  Matthews,  4 
T.  R  508.  In  the  state  of  New  York  the  doc- 
trine is  well  settled  by  numerous  decisions  of 
its  highest  court  that  suits  cannot  be  there 
maintained  for  injuries  to  lands  situated  in 
other  states.  See  American  U.  Tdeg.  Co.  v. 
Middleton,  80  N.  Y.  408;  Gragin  v.  LozeU,  88  N. 
Y.  268;  Sentenit  v.  Ladeto,  140  N.  Y.  468; 
Dodge  v.  Colby,  108  K.  Y.  449.  In  the  last 
oase  Chief  Justice  Ruger,  in  delivering  the 
opinion,  says:  ''The  doctrine  that  the  courts 
of  this  state  have  no  jurisdiction  of  actions  for 
trespass  upon  lands  situated  in  other  states  is 
too  well  settled  to  admit  of  discussion  or  dis- 
pute. .  .  .  The  claim  ur^ed  by  the  plaintiff 
that  if  not  permitted  to  maintain  this  action  he 
is  without  remedy  for  a  most  serious  injury,  is 
quite  groundless,  and  affords  no  reason  for  the 
assumption  of  a  jurisdiction  b^  this  court  which 
it  does  not  possess.  The  plaintiff  would  seem 
to  have  the  same  remedy  for  the  trespasses 
alleged  that  all  other  parties  have  for  similar 
injuries.  His  lands  cannot  be  intruded  upon 
without  the  presence  in  tfie  state  of  the  wrong- 
•doer,  and  no  reason  is  suggested  why  he  could 
not  seek  his  remedy  against  the  actual  wrong- 
doers in  the  courts  having  jurisdiction.  His 
remedy  is  ample  and  it  is  no  excuse  for  assum- 
ing a  jurisdiction  which  we  do  not  have,  that 
the  plaintiff  desires  a  remedy  against  a  particu- 
lar person,  rather  than  one  against  the  real  per- 
petrators of  the  injury,  who  were  exposed  to 
prosecution  in  the  place  where  the  wrong  was 
committed."  This  language  would  apply  to 
the  plaintiff  in  thia  case.  The  defendant  is  a 
resident  of  the  state  of  Wisconsin,  subject  to 
its  laws,  and  service  of  summons  can  there  be 
readily  and  easily  made  upon  it.  The  grava- 
men of  the  complaint  is  injury  to  the  freehold, 
and  the  records  of  title  to  that  freehold,  whether 
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in  or  out  of  the  plaintiff,  are  accessible  withoiii 
trouble,  and  witnesses,  doubtless,  are  obtain- 
able without  extra  expense.  The  plaintiff  is 
not  without  redress  otherwise  than  in  the  courts 
of  Minnesota.  In  fact  it  is  not  claimed  that 
the  courts  of  Wisconsin  have  no  jurisdictioa  to 
try  this  action,  and  it  is  plain  that  they  have 
such  jurisdiction. 

As  a  matter  of  policy,  citizens  of  other  states 
should  not  be  permitted  the  use  of  our  courts 
to  redress  wrongs  and  injuries  to  real  property 
committed  within  their  own  territoiy.  That 
is  not  what  our  courts  were  created  or  organ- 
ized for.  Nonresidents  should  not  be  invited 
to  bring  to  our  courts  litigation  arising  over 
injuries^  to  real  property  outside  of  our  terri- 
torial limits.  Certainly  there  is  nothing  in  our 
Constitution  or  laws  which  justifies  them  in 
imposing  the  burden  of  maintaining  courts  at 
our  expense  for  their  use  and  benefit  Pro- 
tection of  our  own  citizens  is  the  primary 
object  and  duty  of  our  courts,  and  it  is,  to  say 
the  least,  a  very  generous  and  liberal  interpre- 
tation of  the  law  which  accords  to  suitors 
residing  in  other  states  the  right  to  litigate  in 
our  courts  questions  of  injury  to  real  estate 
there  situate,  while  the  courts  of  those  states 
reject  the  claim  of  our  own  citizens  to  litigate 
there  injury  to  real  es*ate  situate  here;  notably 
the  adjoining  state  of  Wisconsin,  which  adjoins 
our  state,  and  where  the  subject-matter  of  this 
litigation  is  situated.  It  is  clearly  against  our 
interests  that  those  living  in  the  state  of  Wis- 
consin near  the  division  Une  should  be  encour- 
aged in  this  class  of  litigation  because  our  laws 
may  be  more  favorable  as  to  the  rules  of 
evidence,  or  for  any  other  cause,  and  thus 
necessitate  taxation  of  our  people  that  nonresi- 
dents may  have  a  forum  to  litigate  that  which 
oueht  to  be  and  is  a  local  action  in  the  state  of 
Wisconsin.  Our  citizens  have  no  such  right 
in  the  courts  of  Wisconshi.  Comity  should  be 
reciprocal,  and  this  can  be  more  properly  ob- 
tained by  legislative  enactments  of  the  respec- 
tive states  than  by  an  interpretation  in  direct 
conflict  with  the  almost  universal  judicial 
decisions  elsewhere.  But  I  should  seriouudv 
doubt  the  wisdom  of  any  such  enactment.  It 
might,  perhaps,  prevent  the  miscarriage  of 
justice  in  some  cases,  but  it  would  aid  such 
miscarriage  in  many  instances.  The  defend- 
ant, like  many  other  railroad  corporations, 
extends  its  line  from  other  states  to  this,  and 
owns  a  vast  amount  of  lands  here.  It  may 
allege  that  citizens  of  our  state  are  committing 
injuries  to  its  real  property  here,  and  if  such 
a  person  owns  land  in  Wisconsin,  or  shall  be 
found  there,  it  could,  under  such  a  law,  com- 
mence a  suit  in  the  courts  of  Wisconsin,  and 
thus  put  our  citizens  to  the  trouble  and  expense 
of  going  to  that  state  for  trial  of  a  case  whidi 
in  all  fairness  should  be  tried  here.  Railroad 
companies  thus  situated  have  great  facilities 
for  transporting  their  witnesses  over  their  own 
lines  without  expense  to  themselves,  while  a 
poor  man,  charged,  perhaps  unjustly,  with  a 
trespass,  must  travel  hundreds  of  miles  into 
another  state  to  meet  his  accusers,  or  suffer 
judgment  by  default.  The  majority  opinion 
means  defeat  for  the  railroad  company  in  this 
case,  but  it  would  mean  victory  for  them  here- 
after if  an  alleged  trespasser  upon  their  lands 
in  Minnesota  is  caught  in  Wisconsin,  and  aiade 
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to  answer  hi  Its  courts,  if  such  a  law  should 

STCTail  there.  Now  citizeos  of  WiscoDsin  will 
ave  an  uojust  advantage  OTer  citizens  of  Min- 
nesota. Again,  suppose  the  courts  of  Califor- 
nia should  adopt  the  dootriae  of  the  majont^ 
opinion,  and  one  of  oar  citizens  should  Tisit 
that  state  for  pleasure,  health,  or  business,  and 
is  there  sued  by  someone  claiming  that  lands 
belonging  to  him  situate  here  have  been  dam- 
aged by  such  citizen  of  Minnesota,  would  it 
not  seem  a  miscarriage  of  Justice  that  the  trial 
such  case  must  take  place  thousands  of 
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miles  away  from  the  man  s  home,  and  from 
the  situs  01  the  property  alleged  to  have  been 
injured?  The  hardship  of  such  a  proceeding 
would  seem  to  be  intolerable,  ana  I  cannot 
^ve  my  assent  to  any  such  doctrine,  whatever 
may  be  the  rule  as  to  the  trial  of  actions  upon 
voluntary  contracts  between  parties;  and  I 
prefer  that  the  rule  should  be  that  for  injuries 
to  real  property  the  jurisdiction  of  our  courts 
should  onl^  be  coeztensiye  with  its  territo- 
rial ■overeignty.  This  doctrine,  which  is  so 
«tronflv  imbedded  in  the  common  law  and 
judicial  authorities  of  the  country,  is  further 
adhered  to  bv  our  own  statute,  which  provides 
that  actions  for  injuries  to  real  property  shall 
be  brought  in  the  county  where  the  subject  of 
the  action  is  situated,  and  prohibits  the  court 
from  having  jurisdiction  if  brought  In  any 
<4her  county.  Gen.  Stat.  1894,  §  5188.  Thus 
we  have  a  legislative  recognition  of  the  doc- 
trine that  actions  for  injuries  to  real  estate  are 
local.  If  there  is  any  implication  arising  from 
li'^islative  enactments  as  to  the  jurisdiction  of 
courts  to  tiy  actions  for  injury  to  real  estate 
<el.sewhere.  it  would  be  against  the  contention 
<if  tbe  plaintiff.  The  statute  makes  no  dis- 
tinction between  trespass  to  lanas  within  and 
-without  the  state.  It  does  not  make  the  action 
for  trespass  to  lands  outside  the  state  transitory. 
There  is  no  warrant  in  tbe  lan^age  of  the  Con- 
-stttuiion  or  statute  which  justifies  the  majority 
opinion,  and,  if  sound,  it  must  rest  upon  some 
other  foundation  than  is  to  be  found  in  the 
letter  of  the  law.  It  is  a  rule  which  is  more 
favorable  to  the  plaiotiif  than  the  defendant. 
Tbe  former  can  select  his  own  forum;  the 
latter  is  helpless.  No  change  of  venue  can  be 
granted,  because  none  is  <iUthorized.  In  crim- 
inal cases  the  doctrine  of  local  venue  applies. 
One  of  tbe  specifications  of  complaint  in  the 
immortal  Declaration  of  Independeace  against 
Oreat  Britain  was,  * 'For  transporting  us  beyond 
the  seas  to  be  tried  for  pretended  offenses." 
Our  Constitution  (art.  1,  §  6)  provides  that  "in 
all  criminal  prosecutions  tbe  accused  shall  enjoy 
tbe  ri^ht  to  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  county  or  district  wherein 
tbe  crime  shall  have  been  committed,  which 
county  or  district  shall  have  been  previously 
ascertained  by  law."  No  one  pretends  but 
what  this  is  a  sound  and  reasonable  principle 
of  law,  and  I  have  never  known  of  its  being 
assailed  as  tending  to  a  miscarriage  of  justice. 
This  constitutional  guaranty  appliea  to  pettv 
offenses  wherever  a  small  fine  might  be  imposea, 
and  yet  where,  perhaps,  all  the  property  which 
a  man  owns  might  be  at  stake,  he  can,  if 
found  in  another  state,  perhaps  thousands  of 
miles  away  from  home  and  witnesses  and  the 
location  of  the  alleged  injured  property^  be 
tried  civilly  in  a  foreign  sovereignty.    Why 
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could  he  not  also  in  a  civil  action  b*  tried  la 
China.  Russia,  England,  Spain,  Cuba,  or  Mex- 
ico, if  found  there  and  there  served  with 
process,  if  the  doctrine  of  tbe  majority  opinion 
is  to  prevail?  In  the  case  of  Mies  v.  Howe,  57 
yt.  9SS,  the  court  says:  **It  would  hardly  be 
claimed  that  our  courts  had  jurisdiction  over 
a  crime  committed  in  another  state.  And  vet 
the  same  reasoning  that  supports  the  doctnne 
of  local  venue  applies  equally  to  crimes  and 
real  actions."  I  think  that  the  order  should  be 
aflSrmed* 


Be  APPLICATION    OP    S.    STEWART. 

Respt., 

For  the  Right  to  Erect  a  Warehouse  upon  the 
Right  oi  Way  of  the  GREAT  NORTH- 
ERN   RAILWAY  COMPANY.  Appt. 

(..•.....Minn« ) 

•1.   Held,  that  ehapter  64,  Iaws   1898 

(Oen.  Stat.  18M,  II  7784-77SS).  entitled  **Ad  Act 
ProvidlnflT  for  tbe  Erection  of  Public  Orain  Ware- 
bouses  and  Grain  Blevators  on  or  near  tbe  Blg'bt 
of  Way  of  Railways,  and  Provldioff  for  OoDdem- 
nation  Prooeedinns  in  Gonneotlon  therewith/*  is 
ooDstitutlonaL 

8.  Held,  farther,  tli»t  this  statute  aii« 
thoriaea  a  party  who  haa  erected  a 
pablie  elevatort  uid  is  operatinfr  it,  on  tbe 
site  souffbt  to  he  coDdemocd,  under  a  lloeose 
from  the  railway  company,  which  has  been  re- 
voked to  take  effect  in  the  near  future,  to  ac- 
quire tbe  rigbt  and  easement  to  continue  for  a 
fixed  term  to  maintain  and  operate  a  pul>iio 
elevator  on  sucb  site. 

8«  Held*  that  there  was  csompetent  evi- 
denee  in  tbls  case  for  tbe  consideration  of  the 
Jury  on  tbe  question  of  damages  for  the  taking  of 
such  easement. 

(July  17,  1808.) 

APPEAL  by  the  Great  Northern  Railway 
Company  from  a  Judgment  of  the  District 
Court  for  Stevens  County  permitting  the  erec- 
tion of  a  public  warehouse  upon  its  right  of 
way.    Afflrmed. 

The  facts  are  stated  in  the  opinion* 

Messrs.  M«  D.  Grower  and  Cyme  Wei- 
linffton,  for  appellant: 

Ail  parties  having  a  proprietary  interest  in 
property  proposed  to  be  taken  should  be  made 
parties. 

Lewis,  Em.  Dom.  chap.  18,  g  817. 

If  petitioner  held  under  a  verbal-  license  It 
was  rcToked,  and.  having  had  ample'  time  in 
which  to  remove  the  buildings  erected  by  him 
and  having  failed  to  do  so  he  forfeited  his 
right. 

Minneapolis  Western  E.  Co,  ▼.  Minneapolis 
dtlSt.  L.  R,  Co.  58  Minn.  128. 

Not  having  any  right  to  the  possession  of 
the  elevator  or  of  the  ground  upon  which  it 
stood  when  this  proceeding  was  tried,  peti- 

fHeadnotes  by  Seabt,  Cb.  J. 

Nora.— For  the  right  to  appropriate  property 
already  talcen  for  public  use,  see  also  Barre  B.  Go. 
V.  MonQteller  4  W.  Biver  B.  Oo.  (Yt)  4  L.  B.  A.im. 
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tfoner  had  do  legal  interest  in  the  subject-mat- 
ter of  the  petitioD. 

Minneapolis  d  8t.  L.  B.  Co,  ▼.  Minneapolis 
Western  R.  Co,  61  Minn.  502. 

The  statute  in  question  is  uucoostitutioDal. 

1.  The  party  seeking  to  acquire  an  elevator 
location  is  giv«ii  the  exclusive  right  of  deter- 
mining what  parcel  of  the  station  grounds 
of  a  railway  company  between  the  outside 
twitches  at  a  station  is  needed  or  desirable. 

2.  Under  the  law  the  use  for  which  the  land 
may  be  taken  is  not  public. 

Atty.  Oen.  v.  JSau  Claire,  87  Wis.  400;  Sad- 
ler V.  Langham,  84  Ala.  811. 

8.  In  effect  the  act  provides  that  an  elevator 
to  be  used  for  the  purchase,  sale,  shipment,  or 
the  storage  of  grain  for  the  public  for  hire  is  a 
public  elevator. 

Thus  we  have  a  legislative  declaration  of 
what  constitutes  a  public  use.  But 'this  is  a 
judicial  and  not  a  legislative  question. 

Kettle  River  R,  Co.  v.  Ekistern  R.  Co.  41 
Minn.  471, 6  L.  R.  A.  Ill;  ReDeansciUe  Ceme- 
tery Asso.  06  N.  Y.  569.  28  Am.  Rep.  86;  tiav- 
annah  v.  Hancock,  91  Mo.  54;  Cooley,  Const. 
Lim.660;  Portage  Twp.  Bd.  of  Health  v.  Van 
JBoesen,  87  Mich  538.  14  L.  R.  A.  114. 

4.  The  elevator  is  to  be  kept  open  for  busi- 
ness for  the  public  for  only  four  months  each 
year. 

Rippe  V.  Becker,  56  Minn.  100,  22  L.  R.  A. 
867. 

5.  If  a  party  proceeding  under  the  statute  in 
question  is  held  to  have  assented  that  the  state 
may  control  his  use  and  operation  of  Uie  ele- 
vator in  all  respects,  and  thus  may  restrict  it 
solely  to  the  use  of  storing  grain  for  the  public 
for  hire,  such  a  regulation  has  not  been  estab- 
lished. 

6.  If  the  use  is  public  it  is  not  because  the 
elevator  is  located  upon  the  land  of  a  railway 
company. 

The  property  of  a  railroad  company  may  be 
condemned  for  an  elevator  site  when  the  prop- 
erty of  no  other  citizen  in  the  same  vicinity 
and  as  convenient  for  the  purpose  can  be  con- 
demned for  a  similar  use.  Railroad  companies 
are  thus  denied  the  equal  protection  of  the 
laws. 

Nichols  ▼.  Walter,  87  Minn.  264;  LavalUe  v. 
6t.  Pavl,  M.  d  M.  R.  Co.  40  Minn.  249. 

The  state  maj  impose  certain  restrictions  on 
the  use  of  public  elevators. 

Munn  V.  Illinois.  94  U.  S.  113,  24  L.  ed.  77; 
People  V.  Budd,  117  N.  Y.  1,  5  L.  R.  A.  559; 
Budd  V.  New  York,  143  U.  8.  517,  86  L.  ed. 
247,  4  Inters.  Com.  Rep.  45;  Brass  v.  North 
Dakota,  Stoeser,  153  U.  8.  891,  88  L.  ed.  757. 

Messrs.  Clapp  A  Macartney,  for  re- 
fpondent: 

It  would  have  been  useless  to  make  the  Man- 
itoba company  a  party,  as  no  damage  could 
have  been  assessed  in  its  favor.  The  lease 
from  the  Manitoba  to  the  Great  Northern  runs 
ninety-nine  years.  The  right  sought  to  be  ac- 
quired runs  only  twenty  years. 

Ourney  v.  Minneapolis  Union  Elevator  Co. 
(Minn.)  80  L.  R.  A.  534. 

It  was  not  necessary  that  Stewart,  in  order 
to  avail  himself  of  a  right  given  by  statute, 
must  first  pull  down  his  building  so  he  could 
literally  swear  that  he  intended  to  erect  and 
operate  an  elevator. 
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Johnson  y.  SkiUman,  29  Minn.  96,  48  Aidl 
Rep.  192;  Miller  v.  Troost,  14  Minn.  865. 

The  question  of  the  necessity  for  the  taking 
is  a  question  for  the  legislature  alone,  and  ex- 
cept where  the  legislature  sees  fit  to  subaiH 
that  question  to  the  court,  its  determination  or 
that  of  the  party  upon  whom  it  confers  the 
right  is  final. 

Lewis,  Em.  Bom.  §§  162,  288,  and  caae» 
cited  in  note  to  the  latter  section;  People,  Bm^ 
rick.  V.  Smith,  21  N.  Y.  595;  Cooley.  CooM. 
Lim.  g  588;  Mississippi  d  R.  River  Boom  Co. 
V.  Patterson,  98  U.  8.  403,  25  L.  ed.  206; 
Fairehild  v.  St.  Paul,  46  Minn.  542. 

A  grain  elevator,  and  the  business  of  con- 
ducting one  are  those  in  which  the  whole  pub- 
lic has  a  direct  positive  interest. 

Munn  V.  Illinois,  94  U.  «.  118,  24  L.  ed.  77; 
Budd  V.  New  York,  143  U.  8.  517,  86  L.  ed. 
247,  4  Inters.  Com.  Rep.  45;  Brass  v.  North 
Dakota,  Stoeser,  158  U.  8.  891.  88  L.  ed.  757; 
Gurney  v.  Minneapolis  Union  Elevator  Co. 
supra. 

Where  property  is  devoted  to  a  use  in  which 
the  public  has  an  interest,  the  owner  of  it  id 
effect  grants  to  the  public  an  interest  in  such 
use,  and  must,  to  the  extent  of  that  interest, 
submit  to  be  controlled  by  the  public  for  the 
common  good  so  long  as  he  maintains  the  use. 

Munn  V.  Illinois,  Budd  v.  New  York,  and 
Brass  v.  Ncrth  Dakota,  Stoeser,  supra. 

One  of  the  principal  reasons  why  railroad 
companies  are  held  to  be  subject  to  regulations 
by  legislative  enactments  is  that  their  uses  are 
public  and  they  are  invested  with  the  right  of 
eminent  domain  only  to  be  exercised  for  pub- 
lic purposes. 

New  York  d  N.  E.  R.  Cb.  v.  Bristol,  151  U. 
8.  556,  38  L.  ed.  269. 

And  the  converse  of  this  proposition,  that  if 
warehouses  and  elevators  are  subject  to  the 
same  regulation  their  use  must  be  a  public  one. 
seems  very  plain. 

State,  Treuton  d  N.  B.  Tump.  Co,,  v. 
American  d  R.  Commercial  News  Co.  43  N.  J. 
L.  382;  Pierce  v.  Drew,  136  Mass.  75,  49  Am. 
Rep.  7;  West  Virginia  Transp.  Co.  v.  Vol 
canie  Oil  d  C.  Co.  5  W.  Va.  382;  WaddelTs 
Appeal,  84  Pa.  90;  New  Central  Coal  Co.  v. 
Georges  Creek  Coal  d  I.  Co.  37  Md.  537;  Diet 
rich  V.  Murdock,  42  Mo.  289;  Phillips  v.  Wat- 
«(7n,63  Iowa,  28;  Hibernia  Underground  R  Co. 
V.  DeCamp,  47  N.  J.  L.  518;  Chicago,  B.  d  N 
R.  Co.  V.  Porter,  48  Minn.  527. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  (the  respondent  herein),  for 
the  purpose  of  acquiring  the  right,  privilege, 
and  easement  of  erecting  and  operating  a  public 
grain  elevator  for  the  public,  for  hire,  upon  a 
site  on  the  right  of  way  of  the  appellant  railway 
company,  presented  to  it  an  application  there- 
for  on  June  7,  1894.  The  application  was 
denied,  and  thereupon  the  petitioner,  on  June 
25,  1894,  presented  to  the  district  court  his  pe- 
tition for  condemnation  of  such  right  and  ease- 
ment, under  the  provisions  of  chap.  64,  Law:* 
1893  (Gen.  8tat.  1894,  §§  7724-7729).  Such 
proceedings  were  bad  upon  such  petition  thai. 
on  November  80,  1895,  judgment  was  entered 
in  the  district  court  to  the  effect  that  the 
petitioner  was  entitled  to  the  privilege  and 
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easement  soucrhc.    The  railway  company  ap- 1  treyel  or  for  tranamusion  of  intelligence  or 
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pealed  from  the 

1.  Tbe  first  and  controlling  question  pre- 
sented by  tbe  record  for  our  consideration  is  tbe 
<x>n8titDtionality  of  cbnp.  64,  Laws  1898,  wbicb 
is  entitled  *'An  Act  Providing  for  tbe  Erection 
of  PobUc  Grain  Warehouses  and  Grain  Ele- 
vators on  or  near  tbe  Right  of  Way  of  Rail- 
ways, and  Providinj?  for  Condemnation  Pro- 
ceedings in  Connection  therewith."    Tbe  here 
material  provisions  of  the  statute  may  be  sum 
marized  as  follows:    Section  1  provides  that 
any  person  or  corporation  desirous  of  erecting 
and  operating,  at  or  contiguous  to  any  railway 
station  or  sidiog,  a  warehouse  or  elevator  for 
tbe  purchase,  sale,  shipment,  or  storage  of 
gfmn  for  tbe  public,  for  hire,  may  make  tkppli- 
cation  for  a  site  therefor,  containing  a  descrip- 
lioo  of  that  part  of  the;  right  of  way  of  the 
railway  desired  for  such  purpose,  to  tbe  party 
owning,  leasing,  or  operating  tbe  railway,  for 
tbe  right,  privilege,  and  easement  of  erectiug 
and  maintaining  such  warehouse  or  elevator 
upon  tbe  right  of  way  at  such  station  or  siding 
within  tbe  outside  switches  of  the  yard  of  such 
railway  station  or  siding,  upon  being  paid  a 
reasonable  compensation  for  sucb  privilege. 
Section  2  requires  tbe  applicant  to  state  io  bis 
application  tbe  amount  wbicb  he  deems  sucb 
reasonable  compeusation,  and  make  a  tender 
thereof;  and,  in  case  sucb  application  is  denied 
by  the  party  to  whom  it  is  presented,  sucb 
compensation  shall  be  assessed  by  proceedings 
in  tbe  dist  rict  court.    Sect  ions  8  and  4  prescri  be 
tbe  procedure  to  be  followed  in  tbe  district 
court  as  to  the  filing  of  tbe  petition,  notice  to 
the  railway  company,  trial,  verdict  of  the  juir, 
sod  judgment.     Section  6  provides  that  all  ele- 
vators or  warehouses  erected  and  maintained 
Qoder  the  provisions  of  this  act  shall  be  deemed 
public  elevators  and  public  warehouses,  shall 
be  subject  to  legislative  control,  shall  be  kept 
open  for  business  for  tbe  public,  for  reasonable 
business  hours,  from  the  16th  day  of  Septem- 
ber in  each  calendar  year,  to  tbe  16th  day  of 
January  in  each  succeeding  calendar  year, 
and   that    any   person,  firm,  or   corporation 
failing  to  comply  with  tbe  provisions  of  the 
act  shall    forfeit    tbe    ritiht,    privilege,   and 
easement  acquired.     Section  6:  Parties  avail- 
ing themselves  of  tbe  act  shall  within  sixty 
days  after  the  amount  to  be  paid  for  tbe  ease- 
ment is  finally  determined,  by  agreement  or 
by  proceedings  in  court,  commence  the  erec- 
tion of  the  warehouse  or  elevator  stated  in  the 
application,   and  complete  the   same  within 
ninety  days,  or  tbe  right  shall  be  deemed  to 
have  been  abandoned.     The  appellant  claims 
that  the  use  for  which  the  land  may  be  taken 
by  virtue  of  this  statute  is  not  a  public  use.    If 
such  is  tbe  case,  it  is  unconstitutional,  for 
lands  can  only  be  acquired  by  tbe  exercise  of 
the  power  of  eminent  domain  for  a  public  use 
or  purpose.    What  is  a  public  use  is  a  judicial, 
not  a  legislative,  question;  but,  if  the  use  is 
public,  tbe  propriety  of  authorizing  the  exer- 
cise of  tbe  power  of  eminent  domain  in  a 
particular    case   is    exclusively  a  legislative 
question.    The  term  "public  use"  is  flexible, 
and  cannot  be  limited  to  the  public  use  known 
*lthc  time  of  the  forming  of  the  Constitution. 
Any  use  of  anything  which  will  satisfy  a  rea- 
•oaable  public  demand  for  public  facilities  for 
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Em.  Dom.  8  21.  The  methods  of  transporta- 
tion and  trade  customs  relating  to  the  handling, 
selling,  and  transporting  of  tbe  products  of 
this  and  other  grain-growing  states  render 
grain  elevators  a  practical  necessity  in  the 
transfer  of  grain  from  the  producer  to  tbe 
railway  cars  by  which  it  is  carried  to  the  con- 
sumer. They  are  connecting  links  in  the 
chain  of  transportation  between  the  farmers' 
wagons  and  the  railway  cars.  Their  use  in 
facilitating  tbe  handling,  storage,  and  trans- 
portation of  tbe  products  of  tbe  state  is  a  pub- 
lic use,  and  subject  to  legislative  regulations 
and  control.  Rippe  y.  Backer,  66  Minn.  108, 
22  L.  R.  A.  867:  Munn  y.  Illinois,  94  U.  8. 
118,  24  L.  ed.  Tt-^Budd  v.  Nm  York,  143  U.  S. 
517,  86  L.  ed.  247,  4  Inters.  Com.  Rep.  45; 
Brass  v.  North  Dakota,  Stoeser,  158  U.  8. 
891,  88  L.  ed.  757.  Tbe  use  to  which  grain 
elevatora  for  facilitating  the  transportation  of 
tbe  products  of  tbe  state  is  devoted  being  a 
public  use,  the  legislature  may  authorize  the 
exercise  of  the  power  of  eminent  domain  in 
aid  of  sucb  use.  Owneyy  MinneapoHi  Union 
Elevator  Co.  (Minn.)  80  L.  R  A.  584.  We  do 
not  understand  that  tbe  appellant  seriously 
controverts  this  proposition.  Its  claim  is  that 
the  statute  autborizes  tbe  party  seeking  tbe 
condemnation  of  land  for  an  elevator  site  to 
use  it,  at  his  option,  either  for  the  purchase, 
or  for  tbe  sale,  or  for  the  shipment  of  grain, 
or  for  the  purpose  of  storing  grain  for  the  pub- 
lic for  hire;  that  he  may  use  the  elevator 
exclusively  for  the  purchase  and  sale  of  grain 
on  his  own  account,  at  his  option,  that  he  may 
or  mav  not  use  it  for  the  storage  of  grain  for 
the  public  for  hire.  If  this  is  tbe  proper  con- 
struction of  tbe  statute,  if  it  is  optional  with 
tbe  party  whether  he  will  use  his  elevator 
exclusively  for  bis  own  private  grain  business 
or  for  the  public  purpose  of  facilitating  the 
marketing  and  transporting  tbe  products  of 
tbe  state,  tbe  statute  cannot  be  sustaiued.  It 
would  be  unconstitutional,  for  the  reason  that 
it  autborizes  a  party  to  exercise  the  power  of 
eminent  domain  for  a  public  or  private  use  at 
bis  option.  Where  one  construction  of  a  stat- 
ute will  make  it  void  for  conflict  with  the  Con- 
stitution, and  another  would  render  it  valid, 
tbe  latter,  if  not  a  forced  and  unreasonable 
one.  will  be  adopted,  although  the  former,  at 
first  view,  is  otherwise  tbe  more  natural  inter- 
pretation of  the  language  used.  Tbe  conten- 
tion of  tbe  appellant  requires  us  to  construe 
tbe  words  of  this  statute,  "for  the  purchase, 
sale,  shipment,  or  storage  of  grain  for  tbe  pub^ 
lie  use  for  hire,"  so  as  to  limit  the  qualifying 
words,  *'for  the  public  use  for  hire,"  to  the 
storage  of  grain.  Upon  a  first  casual  readii\^ 
of  tbe  statute,  we  were  inclined  to  the  view 
that  this  was  the  natural  interpretation  of  the 
language  used.  But  upon  reading  these  words 
in  connection  with  the  title  of  the  act,  which 
declares  that  tbe  purpose  of  the  statute  is  to 
provide  for  public  ^rain  warehouses  and  ele- 
vators, and  for  condemnation  proceedings  in 
connection  therewith,  and  also  in  connection 
with  ^  6  of  the  act,  declaring  all  warehouses 
and  elevators  erected  and  maintained  under 
the  provisions  of  the  act  to  be  public,  and  sub- 
ject to  legislative  control,  we  are  of  the  opinion 
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that  the  Btatnte  does  not  purport  to  authorize 
the  ouDdemDatlon  of  au  elevator  site  for  the 
purpose  of  carrying  on  an  exclusively  private 
business  of  huymg  and  selling  grain  at  the  op- 
tion of  the  party  attempting  to  exercise  the 
power  of  eminent  domain  to  acquire  such  site; 
and,  further,  that  it  was  not  the  intention  of 
the  legislature  by  this  act  to  authorize  a  party 
to  acquire  a  site  for  an  elevstor,  to  enable  him, 
at  his  option,  to  use  it  as  a  public  eiavator  or 
exclusively  as  an  instrumentality  in  his  own 
private  grain  business;  and  that  it  has  not  done 
so.  When  the  statute  is  construed  with  ref- 
erence to  its  title,  and  the  abuses  that  it  was 
intended  to  correct,  and  effect  given  to  all  of 
the  provisions  of  the  statute,  it  is  quite  clear 
that  the  only  construction  which  can  be  fairly 
and  reasonably  given  to  it  is  one  in  harmonj 
with  the  Constitution,  wi.,  that  the  party  is 
authorized  to  acquire  the  right  and  easement 
for  the  purpose  of  operating  a  public  ware- 
house or  elevator  "for  hire,  for  the  public, 
for  the  purchase,  sale,  shipment,  or  storage  of 
grain;"  that  is,  the  party  is  authorized  to 
acquire  the  easement  for  operating  an  eleva- 
tor, not  to  enable  himself  to  purchase,  sell, 
and  ship  grain  to  the  exclusion  of  the  public, 
but  to  enable  him  to  operate  a  public  elevator 
for  hire,  to  enable  the  public  to  use  the  eleva- 
tor as  an  instrumentality  for  the  purchase,  sale, 
shipment,  or  storage  of  grain.  The  wonls  of 
the  statute,  "for  the  public  for  hire,"  qualify 
not  alone  the  words  ''storage  of  grain,"  but 
the  words  "purchase,  sale,  and  shipment"  as 
well.  The  elevator  which  a  party  is  author- 
ized to  acquire  a  site  for  under  this  statute  is 
a  public  one,  which  the  public — that  is,  all 
persons  having  occasion  to  do  so—have  the 
right,  without  discrimination,  on  equal  terms, 
and  for  reasonable  charges,  to  use,  to  enable 
them  to  purchase,  sell,  ship,  or  store  grain.  To 
illustrate:  A  farmer  may  wish  to  ship  his 
grain  by  the  carload,  on  his  own  account,  and 
to  do  so  economically  it  is  necessary  that  he 
should  have  the  right  to  secure  elevator  facili- 
ties at  reasonable  rates,  and  without  discrim- 
ination, to  enable  him  to  handle,  store,  and 
ship  his  grain.  Again,  a  man  of  limited 
means,  having  no  elevator,  may  desire  to 
engage  in  the  grain  business,  but  to  do  so  he 
must  have  elevator  facilities  on  equal  terms 
with  other  dealers.  Now,  to  secure  the  build- 
ing and  operating  of  public  elevators,  to 
enable  the  farmer,  the  dealer,  and  the  public 
generally  to  secure  the  necessary  facilities  for 
Uie  purchase,  sale,  shipment,  or  storage  of 
grain,  and  to  prevent  abuses  and  monopoly  in 
the  grain  business,  is  the  purpose  of  this  stat- 
ute. The  use  for  which  it  authorizes  the  ease- 
ment to  be  acquired,  is,  therefore,  public.  The 
petition  and  judgment  in  this  case  follow  the 
letter  of  the  statute,  and  the  easement  acquired 
by  the  petitioner  by  these  proceedings  is  the 
right  to  operate  a  public  elevator  on  the  right 
or  way  of  the  appellant,  and  the  petitioner's 
testimony  on  the  trial  as  to  what  he  intended 
to  use  the  elevator  for  is  not  material.  His 
intentions  in  the  premises  cannot  enlarge  the 
easement  or  affect  the  decision  of  the  question 
whether  the  statute  authorizes  the  taking  of 
land  for  other  than  a  public  purpose  at  the 
option  of  the  party  seeking  to  condemn  a  site 
for  an  elevator 
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It  is  further  claimed  that  the  statute  i»> 
class  leffislation,  and  denies  to  railroad  com- 
panies the  equal  protection  of  the  laws,  for 
the  reason  that  it  authorizes  the  condemna- 
tion of  a  site  for  warehouses  or  elevators  on 
their  right  of  way,  but  does  not  subject  the 
land  of  a  private  owner  to  a  like  burden.  It 
is  difficult  to  see  how  any  question  of  class 
or  partial  legislation  can  arise  under  this  stat- 
ute, for  it  is  not  the  railway  companies  wbicl^ 
are  discriminated  against,  but  the  party  seek- 
ing to  condemn  a  site  for  an  elevator  is  limited 
in^his  selection.  The  selected  site  must  be  at 
or  contiguous  to  the  railway  station  or  siding,, 
and  between  the  outside  switches  of  the  yard. 
TUis  limitation  is  not  a  favor  to  the  party  seek- 
ing a  site,  or  a  discrimination  against  the  rail- 
way, but  it  is  a  limitation  imposed  for  the 
benefit  of  the  public,  and  is  intended  to  secure 
the  location  of  public  grain  elevators  at  such. 
points  that  they  can  be  readily  connected  by 
side  tracks  with  the  main  track  of  the  railway^ 
so  as  to  furnish  convenient  facilities  to  the 
public  for  economically  handling  and  ship- 
ping the  products  of  the  state.  The  stat- 
ute applies  to  all  railway  companies  and  to 
all  land  similarly  situated,  and  is  not  class  or 
partial  legislation.  The  legislature  in  its  wis- 
dom, has  by  this  statute  designated  the  profK 
erty  which  it  deemed  appropriate  for  the 
maintaining  of  public  elevators  thereon,  andr 
has  accordingly  authorized  its  condemnation. 
The  necessity  or  expediency  of  thus  appro- 
priating this  particular  property,  and  none 
other,  fi  not  a  subject  of  judicial  recognizance. 

The  appellant  further  claims  that  the  stat- 
ute is  invalid,  because  the  party  seeking  to 
condemn  an  elevator  site  is  eiven  the  exclu- 
sive right  of  selection  within  the  limitations  of 
the  statute,  and  does  not  give  to  the  railway- 
company  any  right  to  submit  to  the  court  •  the 
question  whether  the  taking  of  the  particular 
piece  of  ground  sought  is  necessary  for  a  pub- 
lic use.  We  have  no  doubt  that  the  party- 
seeking  to  acquire  a  site  under  this  statute- 
must  act  in  good  faith,  and,  if  it  was  manifest 
to  the  court  from  his  selection  that  he  was- 
acting  in  bad  faith,  and  seeking  to  make  use 
of  the  statute  simply  to  oppress  or  blackmail 
the  railway  company  by  unnecessarily  select- 
ing as  a  site  for  his  elevator  the  ground  oa 
which  its  station  buildings  were  located, 
that  the  court  would  have  the  power  to  pre- 
vent any  fraudulent  use  of  the  statute.  But,, 
this  aside,  it  is  a  question  for  the  legislature 
whether  property  already  appropriated  to  a. 
given  public  use  shall  be  taken  fpr  another 
public  use. 

"There  is  nothing  better  settled  than  that 
the  power  of  eminent  domain,  being  an  inci- 
dent of  sovereignty,  the  time,  manner,  and 
occasion  of  its  exercise  are  wholly  in  the  con- 
trol of  the  legislature,  except  as  restrained  by 
the  Ck)nstitution."  If  the  use  is  public,  the 
necessity  or  expediency  of  appropriating  any 
particular  prooerty  is  not  for  the  courts. 
Fairchild  v.  St.  Paul,  46  Minn.  640.  The 
statute  in  question  is  a  valid  exercise  of  legis- 
lative power. 

2.  It  appears  from  the  petition,  answer,  and 
evidence  in  this  case  that  the  appellant  is  the 
lessee  of  the  St.  Paul,  Minneapolis,  <&  Mani- 
toba Railway  for  the  term  of  ninety-nine  years^ 
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of  the  land  and  right  of  way  here  in  queation. 
The  appellant  now  clainaa  that  there  ia  a  de- 
fect of  purties,  because  the  Manitoba  company 
may  have,  during  the  period  of  twenty  years— 
the  term  of  the  easement  sought  to  be  acquired 
in  this  case — an  interest  in  the  sab]ec^matter 
of  the  condemnation  proceedings,  and  should 
have  been  made  a  party  thereto.  No  such 
iuterest  appears  on  Uie  face  of*  the  petition, 
or  is  alleged  in  the  answer.  The  appellant 
cannot  now  raise  the  objection  of  a  defect  of 
parties,  for  such  defect,  if  any  there  be,  can 
only  bie  taken  advantage  of  by  demurrer  or 
answer:  otherwise  it  ia  waived.  Baidmn  y. 
Can.fi fid,  26  Minn.  44. 

S.  The  trial  court  found  at  a  fact  that  on 
or  about  October  1,  1891,  the  petitioner,  by 
the  permission  and  license  of  Uie  appellant, 
erected  upon  the  tract  of  land  so  sought  to 
be  condemned  by  this  proceeding  a  complete 
grain  elevator  of  about  40,000  bushels  capac- 
ity, and  has  at  all  times  maintained  and  op- 
erated such  elevator  thereon,  and  for  the 
right,  privilege;  and  easement  of  continuiuK 
to^  so  maintain  the  same  on  such  tract  of  land 
the  condemnation  proceedings  herein  were  in- 
stituted. The  court  further  found  that  the 
petitioner  did  notMntend  to  erect  any  other 
elevator  on  the  land  occupied  by  his  elevator 
already  in  existence,  and  that  the  license  under 
which  the  petitioner  erected  his  elevator  ter- 
minated July  15,  1894.  It  further  appeared 
from  the  undisputed  evidence  that  the  elevator 
so  operated  by  the  petitioner  was  licensed  asia 
public  elevator  under  the  laws  of  this  stale, 
and  that  he  is  still  in  the  possession  of  the  ele- 
vator and  land  on  which  it  stands,  but  that 
prior  to  the  filing  of  his  petition  herein  he  was 
Doiifltfd  by  the  appellant  to  remove  his  eleva- 
tor from  such  tract  within  six  mouths  after 
such  notice.  The  appellant  claims  substantial- 
ly that  the  statute  relates  only  to  the  acquisi- 
tion of  a  right  to  erect,  and  not  a  right  to  con- 
tinue to  operate,  an  elevator  which  bad  been 
erected  and  was  on  the  land  at  the  time  of  the 
filing  of  the  petition;  hence  under  the  undis- 
puted evidence  and  the  finding  of  fact  the  peti- 
tioner could  not  maintain  these  proceedings. 
The  statute  must  receive  a  reasonable  construc- 
tion, and  a  mere  statement  of  the  facts  in  this 
case  is  all  that  is  necessary  to  show  that  the 
constiuction  claimed  by  defendant  is  ex- 
tremely technical,  and  without  merit.  It  is  un- 
disputed that  on  June  7,  1894,  the  petitioner 
owned  the  elevator  in  question,  and  whether 
he  was  in  possession  of  the  land  under  a  verbal 
license  without  conditions,  except  what  the 
law  could  imply  as  to  the  removal  of  his  eleva- 
tor, or  under  a  special  lease  containing  special 
conditions  as  to  such  removal,  as  claimed  by 
the  appellant,  he  then  had  the  right  to  remove 
it.  But  he  then  knew  he  could  not  continue  to 
operate  the  elevator  unless  he  acquired  the 
right  to  do  so  under  the  statute.  Now,  if  be 
had  torn  the  elevator  down,  or  moved  it  off 
the  rieht  of  way,  and  then  filed  his  petition, 
and,  when  he  had  acquired  the  right  to  operate 
it  on  its  former  site,  he  had  erected  or  re- 
moved it  upon  the  site,  his  proceedings  would 
have  been  literally  in  accordance  with  the 
statute.  There  is  no  warrant  for  the  assump- 
tion, that,  if  the  petitioner  could  not  have  ac- 
quired the  right  to  operate  the  elevator  upon 
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the  location  sought,  he  would  not  have  re- 
moved his  elevator  before  his  right  to  the  pos-^ 
session  of  the  site  ceased,  or  before  he  surren- 
dered possession  thereof.  When  the  petitioa 
was  filed,  and  the  order  of  the  court  made 
thereon  and  served  pn  the  appellant,  it  had  no 
right  to  or  claim  on  the  elevator,  and  the  peti- 
tioner's right  to  remove  it  was  still  absolute. 
It  is  manifest  that,  except  for  the  right  giveik 
the  petitioner  to  acquire  a  site  for  his  elevator, 
he  would  remove  it  while  he  had  a  right  so  t<> 
do  and  not  forfeit  it  to  the  appellant;  hence- 
there  is  no  basis  for  the  claim  that  the  appel- 
lant would  secure  and  operate  the  elevator 
when  the  petitioner  was  forced  to  vacate  the^ 
site,  and  that  the  public  gains  nothing  by  the 
condemnation  proceedings.  The  petitioner's 
condemnation  proceedings  were  not  an  at- 
tempt to  condemn  property  already  in  use  for 
the  very  purpose  for  which  condemnation  was 
sought,  for  such  use  would  cease,  except  for 
the  condemnation  proceedings;  and  the  case 
of  Minneapolii  dt  St.  L.  R.  Co,  v.  Minneapolis 
Wutern  A.  Co,  61  Minn.  602,  has  no  appli- 
cation to  this  case.  The  object  sought  by  the 
petitioner  was  to  acquire  the  right  to  continue 
to  operate  his  elevator  on  its  then  site,  and  his. 
petition  and  proceedings  were  within  the  spirit, 
and  in  form  with  the  letter,  of  the  statute,  and 
his  rights  cannot  be  defeated  because  the  evi- 
dence shows  that  the  right  he  seeks  ia  to  con- 
tinue the  use  of  his  elevator,  instead  of  a  right, 
to  pull  it  down  and  put  it  up  again.  The  law 
does  not  require  a  party  to  do  a  useless  and 
foolish  thing.  He  was  not  bound  to  take 
down  or  remove  his  elevator,  and,  when  he 
had  secured  the  easement  sou£kt»  erect  it  on 
the  location  acquired.  The  trial  court  did  not 
find  that  the  petitioner  erected  the  elevator 
under  the  special  permit  or  lease  containing 
conditions  as  to  the  removal  of  the  buildings^ 
as  claimed  by  appellant,  but  that  he  erected 
the  elevator  by  (he  permission  and  license  of 
the  appellant.  The  sufficiency  of  the  evidence- 
to  support  this  particular  finding  is  not  raised 
by  any  proper  assignment  of  error. 

4.  The  last  assignment  of  error  urged  by  ap- 
pellant in  its  brief  is  that  no  competent  evi- 
dence was  introduced  to  enable  the  Jury  to< 
assess  the  damages;  that  is,  either  the  annual 
or  the  gross  rental  value  of  the  premises.  Thia 
claim  is  not  sustained  bv  the  record.  The  ap- 
pellant offered  no  evidence  on  the  question, 
and  by  no  assignment  of  error  is  the  sufficiency 
of  the  damages  awarded  questioned.  Upon  thia 
question  the  petitioner  testified  that  he  had  ex- 
perience in  the  renting  of  sites  for  elevators  from 
railroad  companies,  and  knew  the  rental  value* 
of  the  site  in  question,  and,  without  any  ob- 
jection being  made  as  to  his  competency,  he  tes- 
tified as  to  annual  rental  value,  and  the  gross- 
rental  value  of  the  site  for  twenty  years.  Other 
witnesses  gave  similar  testimony,  but  their  com- 
petency was  challenged  by  proper  objections, 
and  exceptions;  but  the  rulings  of  the  court 
in  receiving  the  evidence  are  not  assigned  as 
error.  Each  of  the  witnesses,  including  the 
petitioner,  stated  on  cross-examination,  in  ef- 
fect, that  his  opinion  was  based  on  what  the- 
railroad  companies  were  accustomed  to  charge 
as  rental  for  similar  sites,  and  that  one  of  tne 
matters  taken  into  consideration  by  the  com- 
panies in  fixing  the  annual  rent  was  the  bene- 
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fits  they  would  secure  from  the  business  of  the 
•elevator.    We  are  of  the  opiDion  that  the  value 
•of  this  evidence  was  for  the  jury,  and  that  it 
sustains  the  award  of  damages. 
Judgment  affirmed. 

Mitchell,  J.,  absent,  took  no  part 

Canty,  J.,  concurring: 

I  concur  in  the  foregoing  opinion,  but  my 
reason  for  holding  that  the  statute  is  not  class 
legislation,  and  therefore  unconstitutional, 
because  it  authorizes  only  the  condemnation 
of  the  railway  right  of  way  for  a  site  for  the 
•elevator,  and  does  not  authorize  the  condem- 
nation of  private  property  adjoining  the  right 
of  way,  which  private  property  is  sometimes 
•equally  as  available  as  an  elevator  site,  is  as 
follows:  The  legislature  has  undoubted  con- 
fititutional  power  to  give  the  petitioner  a  right 
to  select  either  a  site  on  the  right  of  way  or  on 
private  property  (Gooley,  Const.  Ijaw,  oth  ed. 
'608),  and  the  constitutional  provision  was  not 
intended  to  prohibit  this.  If  the  legislature  has 
the  power  to  delegate  to  the  petitioner  the 
right  to  select  the  right  of  way,  it  must  have 
the  power  to  make  the  selection  itself,  as  the 
power  is  peculiarly  a  legislative  one.  The 
fountain  cannot  rise  higher  than  its  source. 
The  delegated  power  cannot  be  greater  than 
the  source  of  that  power.  It  is  clearly,  then, 
4k  case  where  the  clause  of  the  Constitution 
prohibiting  class  legislation  does  not  apply. 


Fred  DAVIS,  Appt, 

BOARD  OP  COUNTY  COMMISSIONERS 
UP  ST.  LOUIS  COUNTY,  Bet^pt. 
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"^Chapter  849of  thelAwsof  1896,  Provid- 
ian for  the  location  of  seotion  and  quarter- section 
comers  by  the  county  surveyor  on  the  applica- 
tion of  the  resident  owners  of  the  section,  is  un- 
constitutional for  the  reason  that  it  deprives  the 
landowners  of  their  property  without  due  pro- 
oeM  of  law. 

Uune2S,180S.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  St.  Louis  County  sus- 
taining a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  compensation  for 
ixing  the  boundaries  of  certain  sections  of 
■land.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

JIfr.  O.  W.  Baldwin*  for  appellant: 

If  a  mode  of  procedure  is  established  by 
which  at  any  stage  of  the  proceeding|tbe  person 
to  be  taxed  has  notice  and  an  opportunity  to 
be  heard,  there  is  due  process  of  law. 

McMillen  v.  Anderson,  95  U.  S.  87,  24  L.  ed. 
^835;  Hagar  v.  Reclamation  Dist.  No,  108,  111 
U.  S.  701,  28  L.  ed.  569;  Ilennepin  County  v. 
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Bartleaon,  87  Minn.  848;  Kelly  v.  MinneapolU, 
57  Minn.  800,  26  L.  R  A.  92;  Redwood  Countg 
v.  Winona  A  St  P.  Land  Co,  40  Minn.  512; 
8taU  V.  Judges  of  Elerenth  Jud,  Dut.  Ci.  51 
Minn.  541;  Scott  y.  Toledo,  36  Fed.  Rep.  8d5.  1 
L.  R.  A.  688. 

The  act  in  question  does  not  provide  for  a 
local  assessment,  but  provides  for  numerous 
taxation  districts. 

The  government  section  and  subdivision  is 
a  proper  tsxation  district  for  the  matter  uodei 
consideration,  as  it  is  the  locality  especially 
benefited  by  the  expenditure  and  to  determine 
the  taxation  district  is  a  legislative  and  not  a 
judicial  function. 

It  is  for  the  legislature  to  determine  when 
money  is  to  be  raised  by  taxation,  how  much 
shall  t)e  raised,  for  what  purposes  it  shall  be 
raised,  and  to  mark  the  boundaries  of  the 
taxation  district. 

Rogers  v.  St,  Paul,  22  Minn.  494;  Carpenter 
V.  St.  Paul,  28  Minn.  283;  Kelly  v.  Minneap- 
olis, supra;  Qvilder  v.  Otsego,  20  Minn.  74; 
Hennepin  County  v.  Bartleson,  supra;  MaXtbjf 
V.  Tautges,  50  Minn.  248;  Siinson  v.  Smith,  8 
Minn.  366. 

All  propertv  is  taxed  alike  within  a  taxation 
district  estabfished  by  the  legislature  for  the 
purpose  of  raising  the  funds  for  the  direct 
benefit  of  such  district  which  has  a  particular 
interest  in  the  public  improvement  for  which 
the  tax  is  raised.  This  is  all  that  the  law  re- 
quires. 

State,  Merrick,  v.  Hennepin  County  Diet,  Ot. 
33  Minn.  244;  Comer  v.  Folsom,  13  Minn.  219; 
Maltby  v.  Tautges,  supra. 

The  proper  authority  to  determine  what 
should  and  what  should  not  constitute  a  public 
burden  is  the  legislative  department  of  the 
state. 

Cooley,  Const.  Lim.  6th  ed.  599. 

Every  law  comes  within  the  police  power 
which  concerns  the  welfare  of  the  whole  people 
of  a  state  or  any  individual  within  it,  whether 
it  relates  to  their  rights  or  their  duties;  whether 
it  respects  them  as  men  or  as  citizens  of  the 
state;  whejlher  in  their  public  or  private  rela- 
tions; whether  it  relates  to  the  rights  of  persona 
or  of  propertv  of  the  whole  people  of  the  state 
or  of  any  individual  within  it  and  whose  ope- 
ration was  within  the  territorial  limits  of  the 
state,  and  upon  the  persons  and  things  within 
its  jurisdiction. 

18  Am.  &  Eng.  Enc  Law,  Police  Povoer; 
Hannibal  A  St.  J.  R.  Go.  v.  Husen,  95  U.  8. 
465,  24  L.  ed.  627;  New  T^k  v.  Miln,  36  U.  8. 
11  Pet.  102,  9  L.  ed.  648;  Cooley.  Const.  Lim. 
6th  ed.  704;  State  v.  Cassidy,  22  Minn.  818,  21 
Am.  Rep.  765. 

The  court  has  nothing  to  do  with  the  wisdom 
or  policy  of  the  law;  that  is  exclusively  for  the 
legislature. 

18  Am.  &  Eng.  Enc.  Law,  p.  746,  cases  cited 
in  note;  Lake  View  v.  Rose  Hill  Cemetery  Co,  70 
111.  202.  22  Am.  Rep.  71. 

The  right  of  the  le^slature  to  require  the 
maintenance  of  partition  fences  has  been  sus- 
tained in  this  state. 

Boenig  v.  Hornberg,  24  Minn.  807;  MeClayr, 


NOTB.— FOr  some  cases  as  to  th(«  necessity  of  no- 
tioe  and  a  hearing  to  constitute  due  process  of  law, 
«ee  Kuota  v.  Sumption  (Tnd.)  2  L.  B.  A.  66fi,  and 
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Ctark,  42  Minn.  868;  Or  Oxborovgh  ▼.  Boester, 
30  MiDD.  1;  Winona  dt  8L  P,  R  €h.  r.  Wai- 
-dran,  11  MIdd.  515,  88  Am.  Dec.  100. 

Laws  regulating  partitioD  fences,  party  walls, 
«Dd  the  like  are  in  the  nature  of  police  regula- 
tions, and  are  an  ancient  branch  of  legislation 
and  an  unquestionably  Talid  exercise  of  legis- 
laiive  power. 

Mt/€r»  Y,  Dodd,  0  Ind.  200.  68  Am.  Dec.  639; 
Coster  V.  Tide  Water  Go.  18  N.  J.  Eq.  54;  Mc- 
Ketter  v.  Jenk»^  59  Iowa,  800. 

The  work  having  been  done  in  good  faith, 
-And  the  expenses  incurred  with  the  consent  and 
Approval  of  the  board,  it  was  competent  for 
tbem  to  provide  payment. 

Cooley,  Const.  Lim.  6th  ed.  258.  259;  Quit- 
fcrd  V.  Chenango  County  Supers,  18  N.  Y.  144; 
1  1)111.  Blun.  Corp.  8d  ed.  174. 

Messrs.  Oeorg^e  E.  Arbary  and  Phelps, 
Towne*  A  Harris*  for  respondent: 

If  a  statute  is  plain,  the  language  which  the 
legislature  has  used  should  not  be  distorted  in 
order  to  harmonize  the  law  with  the  provisions 
of  the  Constitution. 

Atty.  Oen.  v.  Eau  Claire,  87  Wis.  489. 

The  statute  provides  for  an  assessment  for  a 
local  improvement,  and  confers  the  authority 
to  make  it  upon  a  body  other  than  a  muuicipal 
corporation. 

If  the  work  provided  for  under  this  statute 
18  a  local  improvement,  then  the  assessment  to 
be  made  to  pay  for  it  is  a  local  assessment. 

Sogers  v.  SL  Paul,  22  Minn.  507;  Wyandotte 
{Jaunty  Comrs,  v.  Abbott,  52  Kan.  148;  State, 
Merrick,  v.  Hennepin  County  Diet.  Ct.  8H 
Minn.  285. 

The  object  to  be  attained  under  this  act  is 
private,  and  not  public,  or  at  least  the  powers 
Df  the  act  may  be  invoked  for  a  private  purpose. 

If  it  is  a  statute  which  authorizes  its  powers 
to  be  invoked  for  either  a  public  or  private 
purpose,  it  is  bad. 

Atty,  Oen.  v.  Eau  Claire,  87  Wis.  400. 

It  is  not  sufficient  to  say  that  the  act  will  not 
be  used  in  a  case  where  there  is  no  necessity 
for  a  survey.  That  is  not  the  test.  The  test 
is.  Does  the  act  authorize  it  where  there  is  no 
necessity?  This  act  clearly  does.  If  this  act 
may  be  used  in  a  case  where  the  public  has  no 
interest  it  is  void. 

StaU,  Wheeler,  v.  F<?fey.  80  Minn.  850;  Goates 
V.  Campbell,  87  Minn.  498;  Cooley,  Taxn  78; 
Dill.  Mud.  Corp.  §  736;  Jenkins y.  Andover,  103 
Mass.  94. 

The  act  does  not  come  within  the  police 
powers  of  the  legislature. 

Stone  V.  Mississippi  101  U.  8. 814,  25  L.  cd. 
1079;  Cooley,  Const.  Lim.  572,  note  1. 

If  the  act  can  be  used  to  promote  private  in- 
terests it  is  Just  as  objectionable  under  the 
police  power  as  under  any  direct  provision  of 
the  Constitution. 

Harrington  v.  Ptainvieto,  27  Minn.  224. 

If  this  act  is  unconstitutional  appellant  can- 
not recover. 

The  board  of  county  commissioners  cannot 
pay  bULs  incurred  without  authority. 

MiteheU  V.  St.  Louis  County  Comrs.  24  Minn. 
459;  Henderson  y.  JXbl^  County,  28  Minn.  515. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 
This  is  an  action  by  the  plaintiff,  who  is 
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county  surveyor  of  the  defendant  county,  to 
cover  from  the  defendant  the  sum  of  $108  for 
establishing  the  section  corners  of  a  certain  sec- 
tion of  land  in  the  county  under  the  provisions 
of  chapter  249,  Laws  1895.  The  defendant 
demurred  to  the  complaint,  and  the  plaintiff 
appeals  from  an  order  sustaining  the  demurrer. 
The  principal  question  for  our  decision  is  the 
constitutionality  of  the  statute  under  which  the 
services  in  question  were  rendered.  The  here 
material  provisions  of  the  statute  are  these: 

••Sec.  1.  Whenever  a  majority  of  the  resi- 
dent landowners,  in  any  government  sfttion  in 
this  state  wish  the  corners  of  the  said  section 
permanently  marked,  and  the  subdivisional 
lines  definitely  located  and  the  notes  of  the 
same  duly  recorded  in  the  record  t>ooks  of  the 
surveyor's  office  of  the  county,  they  shall,  after 
giving  at  least  ten  (10)  days'  nolice  to  each  of 
the  resident  landowners,  of  such  intention, 
notify  the  county  surveyor  that  they  wish  to 
have  the  section  subdivided,  the  corners  per- 
manentiy  marked  and  the  notes  of  the  same 
recorded. 

*'Sec.  2.  The  surveyor  shall  at  his  earliest 
convenience  set  a  time  when  be  will  make  such 
survey,  and  at  the  appointed  time  he,  or  one 
of  his  deputies,  shall  appear  and  proceed  to 
make  such  survey,  according  to  the  laws  now 
made  and  provided  for  the  subdivision  of  sec- 
tions, provided  that  all  the  section  comers  of 
said  section  can  be  proven." 

"Sec.  7.  The  cost  of  the  survey  shall  be  di- 
vided and  paid  in  the  following  manner:  The 
surveyor  shall  keep  a  careful  account  of  the 
work  done  on  the  several  parts  of  the  section, 
and  of  the  help  furnished,  and  at  the  conclu- 
sion of  the  work  apportion  the.  costs  in  as 
equitHbie  a  manner  as  possible,  for  the  reloca- 
tion of  a  section  corner  to  the  four  (4)  sections 
adjacent  and  for  the  subdivision  of  the  section 
to  each  subdivision  according  to  the  costs  and 
the  benefits  received. 

"Sec.  8.  The  survevor  shall  file  with  the 
county  auditor  a  certificate  of  the  costs  of  mak- 
ing such  survey  and  the  apportionment  to  each 
section  and  subdivisional  parts  of  the  section, 
who  shall  assess  the  same  against  the  property 
as  other  taxes,  and  a  bill  for  the  whole  amount 
due  the  surveyor  shall  be  audited  and  paid  by 
the  commissioners  out  of  the  general  funds  of 
the  county." 

It  is  manifest  that  the  purpose  of  this  statute 
is  to  enable  a  resident  owner  of  any  portion  of 
a  section  of  land  to  secure  the  location  and 
marking  of  the  section  corners,  and  to  compel 
all  other  owners  of  the  four  sections  adjacent 
to  contribute  equitably  to  the  expenses  thereof, 
by  apportioning  the  amount  of  tbem  to,  and 
assessing  it  upon  the  land  of,  each.  This  is 
the  single  purpose  of  the  act,  and  if  its  pro- 
visions to  secure  such  result  are  unconstitu- 
tional the  whole  statute  fails,  for,  clearly,  the 
legislature  would  not  have  provided  for  the 
advancement  of  such  expenses  from  the  county 
treasury  if  it  had  understood  that  the  provis- 
ions for  the  apportionment  of  the  expenses  to 
the  land  benefited,  and  for  indemnity  to  the 
county  for  such  advancement,  were  void. 
O'Brien  y.  Rrem,  36  Minn.  136;  Meyer  v.  Ber- 
landi,  39  Minn.  488,  1  L.  R.  A.  777. 

1.  It  is  claimed  by  the  plaintiff  that  the  va- 
lidity of  the  statute  may  be  sustained  on  Mom 
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ground  that  it  is  an  exercise  of  tbe  power  of 
taxation.  Clearly,  tbe  claim  is  untenable.  Tbe 
ezLaustive  brief  of  couosel  for  tbe  plaintiff  in 
support  of  bis  proposition  seems  to  be  based 
upon  a  misconception  of  tbe  provisions  of  tbe 
statute.  Tbe  purpose  of  tbe  statute  is,  as  we 
bave  su^^ested.  private;  tbat  is,  to  provide  the 
legal  machinery  wbercby  the  majority  of  the 
owners  of  a  section  of  land  may  compel,  at 
their  pleasure,  other  owners  in  the  same  and 
adiarent  sections  to  contribute  to  the  expenses 
of  locating  the  section  corners.  This  is  a  pur 
pose  for^bicb  taxes  cannot  be  levied.  The 
act  does  not,  as  claimed  by  plaintiff,  provide 
for  taxing  districts,  and  for  a  uniform  tax 
based  on  a  cash  valuation  of  the  land  in  each 
seci  ion.  The  expense  of  locating  *  be  corners  is 
to  be  apportioned  to  tbe  adjacent  sections,  not 
on  tbe  basis  of  their  value,  but  on  tbe  basis  of 
benefits  received.  This,  if  anything,  is  an  at- 
tempted local  assessment  for  a  local  improve- 
ment. That  this  is  so,  in  its  last  analysis,  no 
matter  on  what  basis  tbe  county  auditor  di 
▼ides  and  assigns  tbe  total  burden  resting  on  a 
section  to  tbe  several  subdivisions  thereof,  be- 
comes apparent  in  cases  where  one  man  owns 
tbe  whole  of  one  of  tbe  adjacent  sections  which 
is  assessed  as  one  parcel.  This  statute  does  not 
provide  for  a  local  assessment.  Only  munici- 
pal corporations  can  be  authorized  to  levy  a8- 
lessments  for  local  improvementa  State  Const, 
art  9,  8  1;  State,  Merrick,  v.  Hennepin  County 
Diet.  Ct.  83  Minn.  285.  But,  as  was  incisively 
said  by  tbe  learned  trial  judge:  "In  tbe  act  in 
question  tbe  power  to  levy  tbe  tax  or  assess- 
ment is  not  delegated  to  an^  municipal  corpo- 
ration. Neitlier  countv,  city,  nor  town  has 
any  duty  or  power  in  determining  the  neces- 
Bity  of  the  tax,  or  tbat  it  is  for  a  public  pur- 
pose. The  legislature  does  not  determine  that 
a  public  purpose  or  necessity  demands  such 
tax.  .  .  .  Tbe  power  to  tax  a  man's  land 
rests  upon  the  mere  wish  of  two  or  more  resi- 
dent landowners,  who  need  not  even  be  citi- 
zens of  tbe  state.  No  necessity  need  exist  for 
tbe  action.    None  need  be  pretended." 

2.  Tbe  main  reliance  of  tbe  plaintiff  in  sup- 
port of  bis  claim  tbat  this  act  Is  constitutional 
IS  that  it  is  within  tbe  police  power  of  tbe  state, 
and  a  proper  exercise  thereof  by  tbe  legislature. 
We  are  of  tbe  opinion  tbat  laws  regulating  tbe 
locating  of  tbe  boundaries,  and  fixing  perma- 
nent monuments  to  mark  them,  between  land 
owners,  and  providing  for  some  public  officer 
or  special  tribunal  to  ascertain  the  cost  of  tbe 
work,  and  apportion  tbe  amount  thereof  to  tbe 
respective  owners  benefited  thereby,  and  for 
collecting  tbe  same,  are  in  the  nature  of  police 
regulations.  And  if  tbe  procedure  provided 
for  determining  tbe  liability  of  such  landown- 
ers, and  enforcing  the  same,  constitutes  due 
process  of  law,  such  laws  are  unquestionably 
a  valid  exercise  of  legislative  power.  Coster 
V.  Tide  Water  Co,  18  N.  J.  JEq.  54.  Such 
laws,  in  principle,  are  similar  to  laws  regu- 
lating partition  fences,  the  constitutionality  of 
which  cannot  be  questioned,  where  provision 
is  made  for  notice  to  the  landowners,  and  op- 
portunity to  be  beard.  Such  notice  is  essential 
to  the  validity  of  tbe  proceedincs.  McClayv. 
Clark,  42  Minn.  368;  note  to  Mi,er8v.  Dodd,  68 
Am.  Dec.  626-683;  7  Am.  &  Eog.  Enc.  Law. 
p.  896.    But  the  vice  in  the  statute  in  question 
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is  that  the  procedure  for  locating  the  boundary 
lines,  marking  them  by  monuments,  appor 
tioning  the  cost  to  tbe  property  benefited,  and 
enforcing  payment  thereof,  is  not  "due  process 
of  law."  The  proceedings  authorized  by  the 
statute  are  not  simply  administrative,  like  tax 
proceedings  to  secure  a  proper  revenue  for  tbe 
support  of  tbe  government,  but  they  are  judi- 
cial in  their  nature;  hence  decisions'of  this  and 
other  courts  as  to  what  constitutes  '*due  pro- 
cess of  law"  in  tax  proceedings  are  not  in  point. 
It  is  not  practicable  to  define  tbe  term  ''due 
piocess  of  law."  The  general  principles  for 
determining  in  particular  cases  whether  tbe 
procedure  provided  by  tbe  statute  is  or  is  not 
due  process  of  law  are  stated  in  the  case  of' 
BardweU  v.  CdUins,  44  Minn.  97,  9  L.  R  A. 
153.  See  same  case,  and  notes,  20  Am.  St 
Rep.  554.  It  is  only  necessairy  to  here  repeat- 
tbat  in  proceedings  of  a  judicial  nature,  affect- 
ing the  property  rights  of  the  citizen,  due  pro- 
cess of  law  requires  notice  to  bim,  and  an  op- 
portunity to  be  heard;  and  a  statute. affecting- 
such  rights,  which  is  not  enforceable  in  the 
usual  modes  established  with  respect  to  kin- 
dred matters  according  to  the  course  of  the 
common  law,  is  open  to  tbe  charge  of  depriv- 
ing a  party  of  bis  property  wikbout  due  pro- 
cess of  law.  Tbe  statute  in  question  does  not 
provide  for  notice,  actual  or  constructive,  to- 
any  of  tbe  landowners,  of  tbe  time  when  the 
work  is  to  be  done,  and  the  cost  apportioned 
to  the  several,  parcels  of  land  benefited.  It 
does  provide  tbat  the  parties  shall,  after  giving 
at  least  ten  days' notice  to  resident  landowners- 
of  an  intention  to  have  the  section  comers  lo- 
cated and  marked,  notify  tbe  county  surveyor 
of  their  wish  in  tbe  premises,  who  thereaiter 
sets  a  time  for  the  making  of  the  survey.  Nctice 
of  this  time  is  not  required  to  be  given  to  any- 
one. So  far  as  nonresident  landowners  are 
concerned,  there  is  no  proTision  for  notice  to 
them  of  any  kind.  Again,  tbe  mode  of  enforc- 
ing the  obligation  of  a  landowner  to  contribute 
bis  share  orthe  cost  of  the  work  is  not  tbe  usual 
one  established  with  respect  to  kindred  matters 
according  to  tbe  course  of  the  common  law. 
Under  tbe  provisions  of  this  statute,  tbe  obli- 
gation of  the  landowner,  whether  a  resident 
or  nonresident,  to  contribute  to  tbe  expense  of 
the  work,  may  be  established,  apportioned,  and 
enforced  by  an  arbitrarvsale  of  bis  land,  with- 
out any  notice  or  hearing  whatever.  As  al- 
ready suggested,  tbe  statute  is  not  tbe  exercise 
of  tbe  taxing  power  of  tbe  state,  and  tbe  usual 
methods  of  enforcing  taxes  are  not  tbe  estab- 
lished modes  of  enforcing  the  obligation  of  tbe 
several  landowners  to  contribute  to  the  cost  of 
tbe  work  in  proportion  to  benefits  received,  ac- 
cording to  tbe  course  of  the  common  law.  The 
statute  undertakes  to  relieve  private  parties 
from  the  burden  of  enforcing  tbe  oblieations 
by  ordinary  judicial  procedure,  by  requiring 
I  be  auditor  to  enforce  it  by  tbe  legal  machinery 
for  the  collection  of  taxes,  and  the  county 
commissioners  to  anticipate  the  collection  by 
advancing  the  cost  of  tbe  work  out  of  tbe  gen- 
eral funds  of  tbe  county.  A  comparison  of  the 
provisions  of  this  statute  with  those  of  the  kin- 
dred statute  relating  to  line  fences  will  set  tbe 
arbitrary  provisions  of  the  former  in  a  clearer 
light.  In  the  case  of  partition  fences,  one  party 
cannot  arbitrarily  determine  for  himself  the 
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Decessfty  of  repaiiiog  or  rebutldiDg  tbe  feoce, 
but  after  notice  to  each  partv  tbe  supervisors 
determiDe  the  qaestion,  and  if  they  direct  it  to 
be  done  they  fix  the  time  for  performance,  and 
if  tbe  party  neglects  to  build  or  repair  his  part 
of  the  fence  within  the  time  limited  the  oppo- 
site party  may  do  so.  The  supervisors  then 
Judge  as  to  its  sufficiency,  ascertain  tbe  value 
thereof,  and  give  a  certificate  therefor,  includ- 
ing their  fees.  Provision  is  made  for  enforc- 
ing payment  of  double  tbe  amount  of  tbe  cer- 
uticate  by  civil  actions.  Gren.  Stat.  1894. 
1^  2057,  2058.  If  we  eliminate  from  this  par- 
Qiion  fence  statute  all  provisions  for  notice  to 
the  parties,  and  for  hearing  and  deciding  the 
question  of  the  necessity  for  the  work  by  a  dis- 
iSiterested  tribunal,  and  add  to  it  a  provision 
that  the  party  building  the  fence  may  present 
Dis  ceriificale  to  the  county  auditor,  who  must 
assess  the  amount  thereof  as  a  tax  ob  the  land 
of  the  opposite  party,  and  that  the  county  com- 
missioners must  pay  the  amount  of  tbe  certifi- 
cate to  the  holder  thereof,  we  should  have  sub- 
itantially  the  arbiirary  provisions  of  the  statute 
Id  question.  We  hold  the  statute  to  be  uncon- 
stitutional, for  the  reason  that  it  deprives  the 
landowners  of  their  property  without  due  pro- 
cess of  law. 

8.  The  plaintiff  farther  claims  that  he  is  en- 
titled to  his  pay  for  his  work  from  the  county, 
even  if  the  statute  is  void.  Our  opinion  is 
otherwise.  The  work  was  not  done  for  the 
county,  or  pursuant  to  any  contrac^  express  or 
implied,  with  it.  The  case  of  Raymond  y. 
J^eartu  County  Camrs.  18  Minn.  60  (Gil.  40), 
lelled  on  by  the  plaintiff,  is  not  in  point;  for 
in  that  case  tbe  legislature,  by  a  valid  statute, 
authorized  and  directed  the  plaintiff  to  locate 
and  survey  a  state  road  through  the  county  at 
the  expense  of  the  county.  There  is  no  ele- 
ment of  estoppel  in  the  case  at  bar,  as  against 
the  county. 

Order  nutaining  demurrer  affirmed.        • 


0.  A^  KIPP,  Appt, 

George  H.  EL  WELL,  RespL 

(.. Minn > 

*In  0O  fkr  mm  I<aws  1898t  ehap.  150*  un- 
dertook to  confer  Jurisdiction  upuQ  tbe 
district  oourt  tu  proceed  assffalnst  lands  upon 
which  the  state  had  lost  its  lien  for  taxes,  and  had 
no  coior  of  riffbt  to  enforce  collection  tbereof,  it 
was  uaoonatltutional  t>ecau8e  not  due  process 
of  IftW. 

(July  17,  ISOO.) 

APPEAL  b^  plaintiff  from  a  Judgment  of 
tbe  District  Court  for  Anoka  County  in 
favor  of  defendant  in  an  action   brought  to 
determine  adverse  claims  upon  certain  real  es- 
tate.    Affirmed. 
The  facis  are  stated  in  the  opinion. 

*Headnote  by  Coi:<i.zns.  J. 


Mesers.  Little  A  Nunn*  for  appellant: 

The  judgment  of  September  10,  lb93,  was 
conclusive. 

If  the  Judgment  or  tax  upon  which  the 
judgment  of  ISeptember  12  was  based  were 
b:irred  by  limitation,  ii  would  doubtless  have 
been  a  defense  in  that  action,  but  the  court  in 
that  proceeding  or  action  necessarily  adjudged 
the  tax  to  be  valid  and  alien  on  the  land  which 
was  decreed  to  be  liable  for  the  same.  "That 
is  the  very  thing  which  the  court  must  tty. 
Tbe  judgments  in  these  proceedings  necessa- 
rily involve  and  determine  that  tbe  tax  ap- 
pearing in  the  list  was  or  was  not  lawfully 
imposSl." 

Chistigo  County  v.  St.  Paul  <fe  A  R.  Co,  27 
Minn.  109;  Chauncey  ▼.  Wnss,  85  Minn.  6; 
Redwood  County  v.  Winona  db  St.  P.  Land  Co. 
40  Minn.  519. 

Mr.  Francis  O.  Bnrke  for  respondent. 

Collins,  J.,  delivered  tbe  opinion  of  the 
court: 

There  is  no  question  but  that  the  claim  of 
the  state  for  taxes  upon  tbe  land  herein  in- 
volved (iudgment  for  the  amount  of  such  taxes 
having  been  entered  August  20,  18^1,  under 
the  provisions  of  Gen.  Laws  It^l,  chap.  185) 
was  barred  by  the  statute  of  limitations  prior 
to  the  enactment  of  Laws  1B93,  chap.  150,  and 
that  it  was  not  in  the  power  of  the  legislature 
to  revive  the  Hen.  Pine  County  v.  Lambert, 
57  Minn.  208.  So  that  if  defendant,  as  tbe 
owner  of  an  undivided  half  of  the  land,  had 
answered  in  the  proceedings  had  under  the 
statute  last  mentioned,  pleading  the  statute  of 
limitation  in  bar,  no  Judgment  could  have 
properly  been  entered.  The  case  would  have 
been  exactly  the  counterpart  of  the  one  Just 
cited.  The  defendant  owner  did  not  appear 
in  these  proceedings,  and  a  default  judgment 
was  rendered  for  the  amount  of  the  1891  judg- 
ment, with  interest  and  costsL  The  effect  of 
these  proceedings,  based  upon  the  legislative 
enactment,  was,  if  held  valid,  to  revive  an  out- 
lawed tax  ]udgment,aud  to  restore  a  lost  lien  for 
taxes  to  tbe  state.  That  defendant  had  title  to 
an  undivided  half  of  the  land,and  that  the  state 
had  no  claim  upon  it,  when  the  proceedings 
were  initiated,  must  stand  admitted.  It  must 
also  be  conceded  that  every  step  taken  by  the 
state  looking  towards  enforcement  of  the  pay- 
ment of  taxes  under  the  1893  act  was  without 
the  slightest  claim  or  color  of  right.  If  tbe 
plaintiff*s  assertion  of  ownership  in  fee, 
through  a  sale  made  upon  the  1893  Judgment, 
is  upheld,  defendant,  through  a  proceeding  in 
rem  instituted  bv  the  state,  and  ostensiblv  for 
the  collection  of  taxes,  has  been  deprived  of  a 
vested  risht  of  property  witbout  the  shadow 
of  a  rightful  claim  upon  it.  As  t)efore  stated, 
tbe  proceedings  under  which  plaintiff  claims 
title  were  based  upon  the  provisions  of  Laws 
1893,  chap.  150.  This  act  may  be  found  in 
Gen.  Stat.  1894,  in  a  note  following  p  1580. 
Tbe  first  section  provides  that  on  or  before 
July  15,  1893,  the  county  auditors  shnli  pre- 
pare, and  file  with  the  clerks  of  the  district 
courts,  lists  of  all  parcels  of  land  in  their  re- 
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•8  a  remedy  witbio  tbe  coDstltutional  protection  of 
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ipectlTe  couDtlet  against  which  a  Judgment 
for  taxes  was  eoiered  under  the  provisioas  of 
Gen.  Laws  1881,  chap.  185,  which  were  not 
sold  to  an  actual  purchaser  at  the  sale  held 
uuder  that  law,  and  wbich  still  remain 
unsold  and  unredeemed,  and  against  which 
the  tax  Judfirment  remains  unsatisfied.  Upon 
its  face,  the  statute  authorized  and  directed  to 
be  included  in  these  lists  lands  which  bad  not 
I'i'en  sold,  or  even  offered  for  sale,  under  the 
J  881  judgments,  and  against  which  the  state 
Lad  no  claim  for  taxes,  namely,  lands  upon 
-which  the  lien  of  the  state,  and  its  right  to 
proceed,  had  long  before  been  lost  The  charge 
fur  taxes  on  this  particular  tract  of  land 
prior  to  1879  had  merged  in  the  1881  judg- 
ment, and  no  sale  to  enforce  a  collection 
thereof  had  ever  taken  place.  The  statute  of 
liniitations  had  run  against  the  judgment,  and 
against  all  proceedings  through  which  the 
taxes  could  be  collected.  Because  the  lien  and 
lishtof  the  state  had  been  extinguished  by 
the  lapse  of  time  before  the  passage  of  the  1893 
statute,  it  was  not  in  the  power  of  the  legisla- 
ture to  restore  and  revive  it.  Pine  County  v. 
Lambert,  supra.  The  state  was  as  powerless 
to  revive  a  risrht  which  had  terminated,  or  to 
create  a  claim  when  none  existed,  as  would 
have  been  a  private  individual.  It  could  not, 
by  asserting  the  existence  of  a  right  or  claim, 
create  or  establish  one  by  legislative  enact- 
ment. Nor  could  it,  by  the  mere  assertion  of 
a  wholly  unfounded  claim  or  right,  confer 
upon  a  court  the  power  to  adjudicate,  in  pro- 
ceedmfl;s  in  rem,  that  such  a  claim  or  right 
existed;  for  there  is  no  claim  or  right,  in  such 
a  case,  upon  wbich  a  court  could  pass.  But 
by  the  enactment  of  the  1893  statute  the  legis- 
lature proceeded  upon  the  groundless  assump- 
tion that  the  state  had  a  rightful  claim  upon  a 
certain  class  of  lauds  for  delinquent  taxes, 
and,  in  terms,  empowered  the  district  courts 
to  proceed  against  the  ree  to  enforce  the  C\A' 
lection  of  such  claim.  As  to  these  lands,  tne 
vested  right  of  property  in  the  owneis  was 
within  the  protection  of  the  Constitution,  and 
of  this  vested  right  the  owners  could  not  be 
deprived  without  due  process  of  law. 

if  the  legislation  .was  invalid  because  there 
was  nothing  to  legislate  upon,  the  action  of  the 
court  could  not  impart  validity  into  the  legis- 
lation, and  hence  the  court  might  as  well  have 
proceeded  to  render  judgment  without  any 
legislation  whatsoever.  No  one  would  attempt 
to  defend  the  conclusiveness  of  the  1893  judg- 
ment, had  there  been  no  legislation  in  respect 
to  taxes  against  wbich  judgment  had  been  en- 
tered in  1881.  So  that,  at  the  last  analysis, 
we  really  have  a  case  where,  in  proceedings  to 
enforce  the  collection  of  taxes,  a  Judgment  has 
been  entered  against  a  tract  of  land  for  taxes 
which  not  only  did  not  exist,  but  which  was 
entered  without  legislative  authority.  But 
this  is  not  specially  important,  for  it  was 
impossible  for  the  legislature  to  confer  juris- 
diction upon  the  district  court  over  the  subject- 
matter  on  wbich  it  acted,  ^the  extinguiahed 
tax  liens, — unless  valid  le^slation  could  be 
had  in  reference  to  such  liens,  and  their  en- 
forcement, as  a^'ainst  the  land  itself,  by  a  pro- 
ceeding in  rem.  A  lien  is  constitutional  which 
provides  for  the  collection  of  taxes  by  a  pro- 
ceeding in  rem,  although  the  owner  or  the  ree 
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Is  a  resident  of  the  slate,  and  is  even  an  occu- 
pant of  the  ree.  Such  a  proceeding  is  due 
process  of  law.  But  the  state  can  no  more  bo 
given  the  right  to  proceed  against  such  a  res- 
ident or  occupant  by  a  proceeding  in  rem  to 
enforce  every  imaginary  right  or  claim  which 
it  pretends  to  have,  than  a  private  individual 
can  be  given  such  ri^lit.  It  is  true  that  there 
are  a  large  class  of  such  tax  proceedings 
where,  in  order  to  determine  the  rights  of  the 
state,  a  judicial  inquiry  is  necessary  in  each 
case.  A  proceeding  in  rem  is  due  process  of 
law,  and,  whether  the  decision  is  right  or 
wrong  in  the  particular  case,-  the  court  has  1i&- 
risdiction,  and  if  the  statute  is  complied  with 
the  judgment  is  valid.  And  this  is  true 
whether  the  proceeding  is  an  original  one,  or  a 
subsequent  proceeding  brought  to  ascertain  Uie 
validity,  or  to  cure  an  invalidity  in  a  prior 
proceeding,  as  in  chapter  150,  supra.  But  if, 
under  the  pretext  of  enforcing  the  payment  of 
taxes,  a  statute  provides  for  the  insiitution  of 
proceedings  in  rem  in  a  class  of  cases  in  which 
it  affirmatively  appears  on  the  face  of  the  stat- 
ute that  the  state  has  no  claim,  or  color  of 
claim,  the  proceeding  is  not  due  process  of  law, 
and  as  to  that  class  of  cases  the  statute  is  un- 
constitutional. There  is  nothing  for  judicial 
inquiry,  beyond  the  denunciation  of  the  statute 
itself,  and  the  legislature  cannot  hide  such  an 
unfounded  claim  behind  such  a  pretended  in- 
quiry. The  state  cannot  use  for  such  a  purpose 
its  prerogative  right  to  collect  taxes  by  a  pro- 
ceeding in  rem  against  the  property  of  persons 
over  whom  it  may  readily  obtain  personal  Ju- 
risdiction within  this  state.  Supposing  the 
legislature  had  prefaced  this  statute  with  a  pre- 
amble in  which  it  was  recited  that  "Whereas, 
in  many  cases,  tax  Judgments  were  entered  un- 
der chapter  135,  Gen.  Laws  1881,  but  no  tax  sale 
was  ever  made  on  the  judgment,  and  all  i>uch 
judgments  are  now  outlawed,  but  by  proceed- 
ing against  the  property  in  rem  the  state  may 
in  many  cases  catch  the  owners  of  the  same 
asleep,  and  obtain  Judgment  against  the  prop- 
erty ;  Now,  therefore,  be  it  enacted,"  etc.  What 
would  such  a  preamble  add  to  this  statute? 
There  may  be,  and  undoubtedly  is,  a  large 
class  of  cases  covered  by  this  statute  where  a 

iudicial  inquiry  was  both  necessary  and  proper, 
iut  it  affirmatively  appears  on  the  face  of  the 
statute  that  there  is  another  class  for  which  it 
attempts  to  provide,  but  in  which  such  inquiry 
is  neither  necessary  nor  proper,  to  wit,  cases 
where  a  Judgment  was  entered  under  the  law 
of  1881,  and  no  sale  was  ever  made  thereon. 
These  Judgments  had  been  outlawed  two  years 
when  the  law  of  1893  was  passed,  and  it  did 
not  require  the  proof  of  anv  fact  in  any  court 
to  show  this,  if  the  state  u  foolish  enough  lo 
permit  the  statute  of  limitations  to  run  against 
the  right  to  collect  taxes,  and  thereby  offer  a 
premium  on  evading  payment,  it  must  suffer 
the  consequences.  That  the  legislature  at- 
tempted to  do  a  thing  it  was  powerless  to  do; 
that  its  action  was  impotent;  that  in  so  far  as 
it  authtN-ized  the  court  to  acquire  Jnrisdictian 
over  the  ra  by  seizure  under  process,  and  to 
proceed  in  behalf  of  the  state  against  lands  on 
which  it  had  no  color  of  claim,  there  was  no 
due  process  of  law;  and  that  there  was  no 
source  for  the  exercise  of  Jurisdiction  by  the 
court  over  the  subjectrmaiter,— conclusively 
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•ppesred  on  the  face  of  the  statute.  The  law 
applicable  in  such  cases  is  thus  stated:  If  the 
alleged  jurisdiciion  of  a  eonrt  to  take  any  par- 
ticular action  is  deriYcd  from  a  statute,  and 
the  statute  is  shown  to  be  nnconsiitutional,  the 
proceedings  of  the  court  must  be  considered 
roid.  Black,  Judgm.  g  216.  And  affaio, 
when  considering  the  subject  of  collateral  at- 
tack, the  same  author  says  (§  240)  that,  in  ev- 
ery case  where  Jurisdiction  of  the  subject-matter 
in  challenged.recourse  must  be  had  to  the  source 
of  jurisdiction,  whether  Constitution  or  stat- 
ute, and  an  unconstitutionsi  statute  can  have 
no  avail  as  a  source  of  jurisdiction. 

Our  conclusion  is  that,  in  so  far  as  the  act 
In  question  undertook  to  confer  Jurisdiction 
upon  the  district  court  to  proceed  as  against 
lands  upon  which  the  state  had  lost  its  lien 
for  taxes,  and  had  no  color  of  right  to  enforce 
collection  thereof,  it  was  un  constitution  a),  be- 
cause not  due  process  of  law. 
Judgment  affirmed. 


Mary  LOMMEN,  Appt., 
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*  !•  Gen.  Iaws  1896»  chap.  888»  entitled 
*'Aii  Aet  to  Provide  for  Straek  Juries*'* 

etc,  is  not  in  oonfitot  with  the  constitutioiial 
proTisions  that  *^he  rlfrbt  to  trial  hj  Jury  stiall 
remain  inviolate,**  and  **that  every  person  ougbt 
to  obtain  justice  freely  and  without  purchase.'* 

Z*  Neither  la  it  obnoxione  to  the  Constl- 
totion  ae'*cUu»lei^lalatioii«'* 

iCanivand  CbOins,  JX.  dlnent.) 

(June  19, 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  District  Court  for  Hennepin  Couniy  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed, 

Tbc  facts  are  stated  in  tbe  opinions. 

Mr,  John  W.  Arctander,  witb  Mr. 
Ladvii^  Arctander*  for  appellant: 

Tbe  struck  jury  law  is  in  conflict  witb  g  4 
of  the  Constitution. 

I'be  right  of  trial  by  jury  sball  remain  in- 
violate. 

Tbe  constitutional  guaranties  in  the  varioiis 
states  that  tbe  right  of  trial  by  jury  sball  be 
preserved  or  shall  remain  inviolate  refer  to  the 
right  as  it  existed  at  the  adoption  of  tbe  Con- 
stitution. 

3  Am.  A  Eng.  Enc  Law,  p.  781;  Proffatt, 
Jury  Trial,  g  84;  TrigaUy  v.  Memp?iis,  6 
Coldw.  885:  State  y.  AieOUar,  11  Nev.  80; 
Bait  Kingttcn  y.  TawU,  48  N.  H.  64,  97  Am. 
Dec.  575, 8  Am.  Bep.  174;  Pom.  note  to  Sed^w. 
8tat.  A  Const.  L.  2d  ed.  487;  Copp  y.  Benni- 
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ker,  55  N.  H.  179.  20  Am.  Rep.  194;  NarwU 
V.  Eice,  2  Wis.  22;  Whalion  y.  Bancroft,  4 
Minn.  109;  State,  Clapp,  v.  Minruiota  Threth- 
er  Mfg.  Co.  40  Minn.  218,  8  L.  R.  A.  510. 

The  provisions  of  the  struck  jury  act  are  an 
innovation  on  and  essentially  dififcrent  from 
jury  trial  as  established  and  existing  in  Minne- 
sota at  the  time  of  the  adoption  of  the  Consti» 
tution. 

Proffatr,  Jury  Trial,  S  84. 

The  essentisl,  substantial,  and  fondsmental 
elements  of  jury  trial  as  known  and  existing  in 
Minnesota  at  the  time  are:  (1)  impartiality  of 
the  jurors;  (2)  the  number;  (8)  tbe  unanimity; 
(4)  the  ripht  of  peremptory  challenge. 

Proffatt,  Jury  Trial,  §  106. 

The  American  states  from  the  be^inninfr  took 
the  power  of  selecting  the  Jury  lists  out  of  the 
hsnds  of  the  sheriffs. 

The  selection  from  the  primary  lists  for  the 
term  panels  has  from  the  earliest  days  in  prac- 
tically all  the  states  of  the  Union  been  made  by 
a  fortuitous  drawing,  or  in  other  words,  the 
term  panels  are  chosen  by  lot. 

Tbe  chances  for  any  probable  or  possible 
packing  of  tbe  Jury  in  a  particular  case  is,  by 
this  system,  reduced  to  a  minimum,  ancf  thus 
the  liest  results  of  impartiality  thereby  ob- 
tained. 

Proffatt,  Jury  Trial.  %  114. 

Minn.Rev.  Stat.  1851,  cbap.  126,  g  160,  557, 
says:  "The  Jury  consists  of  twelve  men, 
chosen  by  lot  as  prescribed  in  this  chapter  and 
sworn  to  try  and  determine  the  issue  by  an 
unanimous  verdict." 

Deprivation  of  the  right  of  perproptoiy  chal- 
lenge is  an  essential  differeniiation  from  the 
constitutional  jury  trial. 

Proffatt,  Jury  Trial,  §  155;  Cooley.  Const. 
Lim.  5th  ed.  892,  ^19;  Branc/i  y.  Dawaon,  36 
Minn.  193;  Wataon  v.  St,  Paul  City  R,  Co,  42 
Minn.  46. 

The  struck  jury  law  is  in  conflict  with  §  8  of 
the  Bill  of  Rights:  * 'Every  person  ought  to 
obtain  justice  freely  and  without  purchase." 

By  the  struck  jury  act  it  is  provided  that  tbe 
party  demanding  a  struck  jury  must  pay  all 
the  expenses  connected  with  drawing  and 
summoning  the  jury  and  the  jurors'  fees  and 
mileace,  and  cannot  recover  the  amount  paid, 
from  the  losing  party. 

The  rich  and  tbe  poor  are  made  to  stand 
upon  a  different  footing  before  the  bar  of  so- 
called  justice. 

The  bulwark  raised  against  the  encroachment 
of  the  rich  and  powerful  on  the  rights  of  the 
poor  and  weak  which  the  ideal  jury  was  and 
ought  to  be  has  by  this  pernicious  innovation 
been  relegated  to  the  realms  of  fancy  and 
imafflnation. 

8B1.  Com.  848. 

The  struck  jury  act  is  void  as  being  contra- 
ry to  tbe  spirit  of  the  Constitution,  contrary  to 
public  policy,  and  as  furnishing  an  opportuni- 
ty for  corruption  and  oppression. 

Mr,  A*  B.  Jackson,  for  respondent: 

Not  only  many  special  laws,  but  a  very  large 
number  of  general  laws,  are  instances  of  class 
legislation,  and,  so  long  as  the  classification  is 
properly  made,  la  germane  to  the  purpose  of 
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the  law,  mid  the  Irw  applleii  to  every  member 
of  the  class,  il  la  uut  0|^«u  to  objectioii  on  tbia 
■coret 

tftate,  Courthoti9€  d  Oitp  IlaU  Comr$.^  ▼. 
Coofey,  66  Minn.  548;  Johnton  y.  Vhieoffo,  M, 
d  bt,  P.  R.  Co.  29  Minn.  426;  Sehimmde  v. 
Chicago,  M.  d:  St.  P.  R  Go,  84  Minn.  216; 
Johnson  ▼.  St.  Paul  &  7).  22.  CV».48Minn.  222, 
8  L.  R.  A.  419;  UtaUee  y.  SU  Paul,  M.  db  M, 
a.  Co.  40  Mion.  249. 

Section  8  of  the  Bill  of  Ri^rbta  which  pro- 
▼idestbat  every  person  oupbt  to  obtain  justice 
freely  and  witbout  purchase  baa  no  application 
to  iliis  case. 

McDonald  r.  Schelh  6  Serg.  &  R.  240;  Vier- 
ling  y.  Stiiel  Brewing  Co,  16  Mo.  A  pp.  126; 
Conley  v.  Woonsocket  Inst,  for  Btv.  11  R  I. 
147;  AdanuY.  (^rmton,  7  Minn.  466;  Oeeford 
y.  Critzcr,  7  111.  698;  Beers  ^v.  Beers,  4  Conn. 
685. 10  Am.  Dec.  186. 

The  fact  tbat  someliti^nts  may  choose  yol- 
untarily  to  incar  the  additional  expense  of  a 
struck  Jury,  instead  of  tryin^r  tbeir  cases  be- 
fore the  ordinary  petit  Jary,  cannot  be  tortured 
into  a  nquirement  tbat  sucb  litigants  must  in- 
cur tbis  expense  in  order  to  obtain  justice,  any 
Dior#tban  the  fact  tbat  some  litifrants  may  pre- 
fer to  employ  advocates  who  require  a  retainer 
ratber  than  tboae  who  would  take  the  case  on 
•bares. 

Wtliard  y.  Redtrood  County  Comrs.  22  Minn. 
61 : 3  A  m.  &  Eng.  Enc.  Law,  p.  726. 

It  was  not  tbe  intention  of  tbe  framers  of  Ibe 
ConKtitution  to  impose  any  restriction  on  the 
legislature  aa  to  tbe  manner  in  wbich  a  jury 
should  lie  selected  and  obtained. 

Jone»  y.  State.  1  Ga.  610;  Boon  y.  State^  Id. 
618;  State  "7.  M?lw/i.  48N.  H.  898;  People  y. 
Harding,  63  MIcb.  49,  61  Am.  Rep.  96;  Hart- 
tea  y.  Com.  40  Pa.  462:  Stokes  y.  StaU,  68  N. 
Y.  164;  Doubling  y.  titatc,  6  Smedes  &  M.  682: 
Cregicr  y.  Bun  ton,  2  Strobb.  L.  487;  Flint 
Mirer  8.  /?.  Co.  y.  Foster,  5  Qa.  194;  Walter  y. 
PeopU,  82  N.  Y.  147;  Com.  y.  Dorsey,  103  Mass. 
418;  Vieiling  y.  St  if  el  Bretnng  Co.  supra; 
Warren  y.  Com.  87  Pa.  45;  S^ate  y.  McClear, 
llNey.  89;  Uudginsv.  Slate,  2  Ga.  173:  State 
V.  Uoyt,  47  Conn.  618;  Colt  v.  Eres,  12  Conn. 
861:  Perry  y.  StaU,  9  Wia.  21;  ^aU  y.  Byan, 
18  Minn.  870. 

In  1831  tbe  Obfo  1egf«t1atiire  passed  a  struck 
Jury  law  in  all  respects  similar  to  ours  except 
that  tbe  rlf^ht  was  discretionary  with  tbe  court. 

In  1863  this  la  wwaA  changed  making  the  rigbt 
absolute  to  either  party,  and  it  so  remains  to 
the  present  time. 

Ohio  Stat.  1841,  496;  Bwan'a  Rey.  Stat. 
1851,  492;  Re?.  Stat.  1886,  ^^  6iH6  et  seq. 

Ttie  supreme  court  of  Ohio  at  its  December 
term,  18:^9,  overruled  tlie  objection  to  tbe 
struck- jury  law  of  1831  in  which  tbe  point  was 
specificiilly  niade  tbat  the  ssme  was  in  yiola- 
tioD  of  state  Const,   art.  8,  $  8. 

Sutton  y.  Slate.,  9  Ohio.  138;  WlnUhead  y. 
Btate,  10  Ohio  St.  419;  Slate  y.  Mo^>re,  28  Ohio 
St.  596;  Sieitart  v.  state,  1  Ohio  St.  66;  CUve- 
land  P.  d  A.  B.  Co.  w.  SlanUj,  7  Ohio  St. 
160. 

Tbe  people  throughout  the  whole  of  the 
KnithweHt  Territory  were  familiar  with  strut  k 
luries  as  one  of  tbe  InRtrumentaliiies  for  enjoy- 
ing **tbe  right  of  trial  by  jury,"  and  each,  of 
the  BuccessiFe  stales  carved  but  of  this  terri- 
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tory,  after  adopting  a  Constftudoa  which  pro- 
yided  for  the  preservation  of  tbe  rigbt,  pro- 
ceeded almost  immediately  to  prescribe  for  the 
manner  of  procuring  struck  juries  identical 
with  our  own,  as  well  as  tor  preparing  the  or- 
dinary petit-jury  panel. 

It  ia  the  trial  by  jury  as  It  existed  at  the 
time  of  the  adoption  of  the  Constitution,  but 
as  it  existed  generally  and  not  merely  as  it  may 
have  happened  to  be  regulated  by  the  locu 
statute  of  tbe  territorv,  which  isjpreseryed. 

Earteell  v.  Com.  40  Pa.  462;  iast  Kingston 
y.  Totole,  48  N.  H.  64,  97  Am.  Dec.  675,  2  Am. 
Rep.  174;  Keddie  y.  Moore,  2  Murphey  (N.  C.) 
41,  6  Am.  Dec.  618;  Thompson  &  M.  Juries, 
g§  28,  24,  and  notes;  Perry  y.  Stats,  9  Wis.  90. 

The  words  "trial  by  jury"  occur  in  several 
places  in  tbe  early  statutes,  and  include  both 
tbe  jury  procured  by  lot  and  the  jury  procured 
by  the  striking  process.  It  is  impossible, 
therefore,  to  say  that  the  words  used  in  tbe 
Constitution  excluded  tbe  latter  form  of  Jury. 

Steele  y.  Malony,  1  Minn.  847;  Dapton  v.* 
Warren,  10  Minn.  233;  State  y.  MeCartey,  17 
Minn.  76. 

Tbe  study  and  effort  of  jurisconsults  and 
law  reformers  have  been  and  shout i  continue 
to  be  to  eliminate  the  element  of  chance  and  of 
mischance  as  much  as  possible  from  judicial 
procedure. 

Messrs.  Koon,  Whelan,  A  Bennettt  tiled 
a  brief  in  support  of  the  statute: 

Minn.  Gen.  Laws  1896,  chap.  828,  Is  not 
in  conflict  with  Minn.  Const,  art.  1,  §  4. 

The  effect  of  this  article  of  tbe  Constitution 
is  to  continue  unimpaired  and  inviolate  the 
right  of  trial  by  jury  as  it  existed  in  the  terri- 
tory of  Minnesota  at  tbe  time  of  tbe  adoption 
of  our  state  Constitution. 

Schmidt  y.  Schmidt,  47  Minn.  451;  State, 
Btickson,  y.  West.  42  Minn.  147;  StaU,  Ciapp, 
V.  Minnesota  Thresher  Mfg.  Co.  40  Minn.  213, 
8  L.  R.  A.  510;  Whallon  y.  Bancroft,  4  Minn. 
109. 

The  Constitution  of  tbe  state  of  Minnesota, 
including  said  ^  4,  art.  1,  was  adopted  bv  ibe 
people  of  the  territory  of  Minnesota  on  Octo- 
ber 13,  1857. 

Tbe  right  of  trial  by  jury  as  it  existed  in  the 
territory  of  Minnesota  at  the  time  of  the  adop- 
tion of  OUT  state  Constitution  was  such  as  was 
given  by  tbe  then  existing  laws  of  the  territory. 
These  laws  were  tbe  common  law  and  the 
statute  law  then  in  force  in  the  territory. 

StaU  y.  Puile,  12  Minn.  16i;  Fifcattr. 
PoveU,  61  Fed.  Rep.  661,  10  U.  S.  A  pp.  200; 
Wiggins  v.  Williams,  86  Fla.  637, 80  L.  R.  A. 
754;  Plimpton  y.  Somerset,  88  Vt.  283;  Aorth 
Pennsylvania  Coal  Co.  y.  St.otioden,  42  Pa.  488. 
82  Am.  Dec.  680;  Norriffs  Appeal,  64  Pa.  276; 
WatU  y.  Oriffin,  Liit.  Sel.  Cas.  244. 

Under  the  comm9n  Ihw  a  jury  must  consist 
of  twelve  men  who  must  agree  in  order  to  ren- 
der a  verdict. 

Bl.  Com.  bk.  8,  chap.  28,  852:  Coo1ey*8  Sd 
ed.  492;  1  Thomp.  Trials,  $  8;  Jaeksonvilfe,  T. 
A  K.W.  B.  Co.  y.  Adams{Y\dJ)  24  L.  R  A. 
272.  and  note;  Cruger  v.  IJudson  River  B.  Co. 
12  N.  y.  190;  Work  y.  State,  2  Ohio  St.  297, 
69  Am  Dec.  671;  Opiniot^  ofths  Jusliees,  41 
N.  II.  560 

Under  the  common  law  the  jury  mustheisa- 
partial  and  unbiased. 
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t  Bl.  Com.  853,  Cooley's  2d  ed.  493;  2  Kent. 
'Cbm.  12;  1  Thomp.  Trials,  1;  Diveny  ▼.  BH 
-mira,  61  N.  T.  506:  Melaon  y.  Dickson,  63  Qa. 
-^62.  86  Am.  Rep.  128. 

Under  the  common  law  the  Jutt  most  oon- 
'•iat  of  men  well  qualified  and  lawful. 

Opinion  of  the  Jitstiees,  supra. 

The  essential  elements  of  the  right  'of  trial 
by  Jury  at  common  law  are: 

1.  The  right  to  a  body  of  twelve  men  for  the 
^al  of  a  cause. 

2,  The  right  to  have  them  each  lawful,  up- 
right, and  well  qualified. 

8.  The  riirht  to  have  them  each  disinterested 
■and  impar  laL 

4.  The  right  to  have  them  each  not  of  kin  to 
either  of  the  parties. 

5.  The  right  to  have  them  each  not  person- 
ally dependents  of  either  of  the  parties. 

D.  The  rif^ht  to  have  them  each  have 
tbeirhomes  within  the  jurisdictional  limits  of 
-the  court. 

7.  The  right  to  have  them  each  drawn  and 
selected  by  oHIcers  free  from  all  bias,  in  favor 
of  or  against  either  party. 

8.  The  right  to  have  them  duly  impaneled 
tinder  the  direction  of  a  competent  court. 

9.  The  right  to  have  them  each  sworn  lo 
fender  a  true  verdict  according  to  the  law  and 
evidence  given  them. 

10.  The  right  to  have  them  each  hear  the 
parties  and  their  evidence. 

11.  The  right  to  have  given  to  them  and  to 
have  them  receive  i  he  instructions  uf  thecourt 
relative  to  the  law  involved  in  the  trial. 

12.  The  right  to  have  them  deliberate,  when 
necessaty,  apart  from  all  extraneous  influ- 
-ences. 

18.  The  right  to  have  them  return  their 
unanimous  verdict  upon  the  issues  submitted 
to  them. 

That  right  was  by  art.  7  of  the  Amendments 
-of  the  Constitution  of  the  United  States  "pre- 
:^rved"  and  continued  in  its  integrity. 

WhnUon  v.  Bancroft,  4  Minn.  109;  8t.  Paul 
4i  8.  C\  R.  Co.  V.  Gardner,  19  Minn.  182,  18 
Am.  Rep.  884. 

The  effect  of  this  clause  in  the  Constitution 
Is  **to  recognize,"  "to  continue  unimpaired 
and  in  violate"  the  essential  elements  of  the 
right,  the  primary  rights,  of  trial  by  jury,  as 
above  described,  but  not  to  "recognize,  "to 
continue  unimpaired  and  inviolate"  the  rem- 
edial rifrhts  defined  in  the  territorial  statutory 
provisions  or  rules  of  procedure  for  enforcing 
auch  primary  rights. 

MaUmP9  y.  Tripp,  12  R.  I.  256;  Been  y. 
Beers,  4  Conn.  630,  10  Am.  Dec.  186;  Perry  v. 
State,  9  Wis.  20:  Stokes  v.  Pto^,  68  I^.  Y. 
164,  13  Am.  Rep.  492;  Cole  v.  Perry,  6  Cow. 
684;  Kx  patte  WelU,  8  Woods,  128;  Peo^  v. 
Harding,  53  Mich.  48,  51  Am.  Rep.  95;  PlsopU 
V.  Beilly,  53  Mich.  260;  Jones  v.  Bobbins,  8 
Gray,  3*29;  Work  v.  State,  2  Ohio  St.  297.  59 
Am.  Dec.  671;  People  v.  PotPell,  87  Cal.  848, 
11  L.  R.  A«  75;  Thompson  &  M.  Juries.  6, 
note  1,  Flint  River  S  B.  Co.  v.  Roberts,  2  fla. 
102,  48  Am.  Dec.  185. 

The  provisions  of  the  struck  jury  law  do  not 
contravene  the  above-named  essential  elements 
4>f  the  right,  the  primary  right,  of  trial  by 
jury. 

The  statute  provides  that  each  of  the  parties 
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shall   strike  alternately  until  each  hat  struck 
twelve. 

This  provision  creates  an  element  of  fortuity, 
is  a  most  potent  aid  in  securing  impartiality, 
and  takes  the  place  of  the  right  to  peremptory 
challenge. 

Branch  v.  Datoson,  86  Minn.  193;  Blanchard 
y.  Brown,  1  Wall.  Jr.  809;  Watson  y.  St,  Paul 
City  R.  Co.  42  Minn.  46. 

Immemorial  usaee  and  the  rules  of  the  com- 
mon law  providea  for  impaneling  a  struck 
jury. 

Proffatt.  Jury  Trial,  §§ 871  etseq,;9  Bl  Com. 
358,  Cooley's  2d  ed.  357-  Anonymous^  1  Salk. 
405;  Sparrow  v.  Turner,  2  Wite.  866;  Rex  y. 
Perry,  5  T.  R  468. 

The  legislature  may  regulate  the  manner  of 
trial  by  jury,  or  may  prescribe  new  modes  by 
rea.wnable  regulations. 

Curtis  v.  OiU,  84  Conn.  54;  Richards  v. 
Bintrager,  45  Iowa.  253;  Oarrison  v.  ffollins, 
2  Lea.  684;  People  y.  iBoJfman,  8  Mich.  218; 
RandaU  v.  Kehlor,  60  Me.  87,  11  Am.  Rep. 
169;  Foster  v.  Moth,  132  Mass.  354,  42  Am. 
Rep  438;  Dortic  v.  Lockwood,  61  Ga.  298. 

The  sulntantial  provisions  of  said  chfCp.  828, 
Gen.  Laws  1896.  were  in  force  in  the  territory 
of  Minnesota  from  its  organization  in  the  year 
1849  until  September  1,  1851.  Their  constitu- 
tionalitv  was  never  questioned  nor  even 
doubtea  by  either  the  bench  or  the  bar. 

Ctirien  v.  Minneapolis,  22  Minn.  878;  Mark 
v.  St.  Paul,  M.  dt  M.  R.  Co.  82  Minn.  208; 
Branefi  y.  Dawson,  86  Minn.  198;  Watson  y. 
8t,  Paul  City  R.  Co.  42  Minn.  46;  BenneU  v. 
Syndicate  Ins.  Co.  48  Minn.  45;  Carson  y. 
Smith,  6  Minn.  79.  77  Am.  Dec.  589. 

Similar  statutes  have  existed  for  years  in 
many  of  the  states  of  the  Union  having  con- 
stitutional provisions  substantially  like  oar 
own;  these  statutes  have  been  under  review  by 
the  courts  of  such  states,  and  yet  the  constitu- 
tionality of  such  statutes  has  never  been  ques- 
tioned. 

The  constitutional  provision  does  not  guar- 
antee to  the  citizen  the  right  to  litigate  without 
expense,  but  simply  protects  him  from  the  im- 
position of  such  terms  as  unreasonably  and  in- 
juriously interfere  with  his  right  to  a  remedy 
at  law  or  Impede  the  due  administration  of 
justice. 

Adams  v.  Corriston,  7  Minn.  466;  Venine  y. 
Archibald,  8  Colo.  168;  Conners  v.  Burlington, 
C.  R.  d  N.  R.  Co.  74  Iowa,  888;  RandaU  y. 
Kehlor,  60  Me.  44.  11  Am.  Rep.  169;  Beers  v. 
Beers,  4  Conn.  685,  10  Am.  Dec.  186. 

The  policy  of  this  provision  is  a  matter  rest- 
ing entirely  within  the  discretion  of  the  legis- 
lature, and  courts  cannot  interfere. 

Adas  v.  Zings,  41  Iowa.  686;  Venine  y. 
Archibald,  3  Colo.  168. 

Thoi%  provisions  contain  no  express  or  im- 
plied discriminations  which  bring  them  within 
the  term  "clsss  legislation." 

Nichols  Y.  Walter,  87  Minn.  264;  Laralfeev.^ 
St.  Paul,  M.  d  M.  R.  Co.  40  Minn.  249;  Strife, 
Courthouse  d  City  HaU  Comrs.,  v.  Cooley,  66 
Minn.  540. 

Mitehell»  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  by  this  appeal 
Is  the   constilutionality  of   Gen.  Laws  1895» 
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It  WAS  the  mode  prescribed  for  selecting  a  jury 
In  the  county  court  by  the  act  under  consider- 
ation In  Pierry  v.  State,  supra. 

Special  or  struck  juries  were  well  known  to 
the  common  law,  their  origin  being  so  ancient 
that  its  date  cannot  be  ascertained.  As  early 
■as  8  Wm.  ill.  a  rule  as  to  the  manner  of  strik 
ingsuch  a  jury  provided  that  if  one  party 
oame,  and  the  other  did  not,  *'he  that  appears 
shall,  according  to  the  ancient  course,  strike 
out  twelve,  an^d  the  master  shall  strike  out  the 
other  twelve  for  him  that  is  absent."  [Anony- 
mou»]  1  Balk.  405.  See  also  Bex  v.  Edmonds, 
4  Barn.  &  Aid.  477.  The  main  object  of  spe- 
cial juries  was  protection  against  packed  or  in 
-competent  common  juries.  Blackstone  states 
the  proper  mode  of  procedure  for  selecting  a 
special  jury  as  follows:  "Upon  motion  in 
court,  and  a  rule  granted  thereon,  the  sheriff 
was  required  to  attend  the  prothonotary  or 
other  proper  officer  with  his  freeholders'  book, 
from  which  the  officer  selected  indifferently 
forty-eight  of  the  principal  freeholders,  in  pres- 
ence of  the  attorneys  on  both  sides,  who  were 
each  of  them  to  strike  off  twelve,  and  the  re 
maining  twentv  were  returned  on  the  panel  for 
the  trial  of  the  cause."  8  fil.  Gonu  857.  This, 
it  may  be  suggested,  is  the  model  after  which 
«]!  the  American  special  or  struck-jury  acts 
have  been  framed.  Indeed,  it  would  perhaps 
be  more  accurate  to  say  that  these  statutes  are 
merely  declaratory  or  amendatory  of  the  com- 
mon law  on  the  subject;  and,  as  respects  the 
mode  of  selecting  a  special  jury,  the  essential 
feature  of  all  of  ihem  is  that  a  list  (generally 
from  40  to  48)  of  persons  qualified  to  serve  as 
jurors  is  selected  from  the  body  of  the  county 
by  some  officer  who  is  impartial  between  the 
parties,  and  from  this  list  the  parties  alter- 
natively strike  off  a  name,  until  the  list  is  re- 
duced to  a  specified  number,  and  the  jury  for 
the  trial  of  the  cause  is  taken  from  such  of  the 
remainder  as  are  not  challenged  for  cause.  It 
will  be  observed  that  the  element  of  lot  and  the 
right  of  peremptory  challenge  were  entirely 
wanting  at  common  law  in  the  selection  of  a 
apecial  jury.  It  will  also  be  found  that  the 
aame  is  true  of  all  the  American  statutes,  ex- 
cept that  in  New  York  and  Pennsylvania  it 
aeems  that,  under  comparatively  recent  stat- 
utes, a  limited  right  of  peremptory  challenge 
is  given. 

We  regret  that  time  has  not  permitted  ua  to 
make  anything  like  a  complete  examination  of 
the  lecrislation  in  this  country  on  the  subject  of 
apecial  or  struck  juries.  We  have  found  noth- 
ing on  the  subject  in  the  New  England  stales, 
but  the  Middle  and  Southern  states  seem  gen- 
erally to  have  recognized  special  juries  as  an 
existing  common-law  institution,  and  to  have 
commenced  to  regulate  it  by  statute  at  an  early 
dav.  Thus,  in  1801 ,  New  York  enacted  (Laws 
1801,  chap.  08)  that  *'no  struck  jury  shall  be 
allowed  unless  on  the  order  of  the  courts  when 
they  pay  deem  it  necessary  by  reason  of  the 
importance  or  intricacy  of  the  case,"  which  is 
evidently  intended  to  oe  restrictive  of  an  ex- 
isting and  well  known  common  law  right. 
This  statute  was  amended  in  1829,  and  again 
in  1857.  so  that  it  now  reads:  "When  it  appears 
to  the  court  that  a  fair  and  impartial  trial  can- 
not be  had  without  a  struck  jury,  or  that  the 
importance  or  intricacy  of  the  case  requires 
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such  a  jury,  the  court  must  make  an  order,* 
etc.  2  Kev.  Stat.  1829,  p.  418;  2  Bliss's  Code, 
p.  1815.  Delaware  has  had  a  statute  provid- 
ing for  a^ecial  juries  at  least  since  1852  (iiev. 
Code  1852.  p.  887);  Pennsylvania,  rince  1785 
(1  Pepper&  Lewis's  Dig.  p.  2617).  In  the  lat- 
ter  state,  however,  under  what  they  call  a  com- 
mon law  of  their  own,  no  special  venire  is  is- 
sued, but  the  Jury  is  struck  from  the  general 
venire  issued  for  the  terni.  McDermott  v.  //0^- 
man,  70  Pa.  81.  In  Maryland  all  juries  seem 
to  be,  in  a  modified  form,  "struck.  They  se- 
lect a  list  of  20  from  the  panel,  and  each  party 
strikes  4  names  from  the  list,  and  the  remain- 
ing 12  constitute  the  jury.  Co*ie  18(K),  p.  351- 
Code  1878,  p.  662.  Virginia  has  had  a  statute, 
at  least  since  1849.  authorizing  the  court,  ex- 
cept in  cases  of  felony,  to  allow  a  special  jurv; 
but  in  that  state  18  out  of  a  list  or  panel  of  24 
are  chosen  by  lot,  and  the  parties  strike  from 
the  18  until  it  is  reduced  to  12,  which  consti- 
tute the  jury.  Code  1840,  p.  62S;  Code  1»m>, 
p.  691.  In  Georgia  the  statutes  have  provided 
for  struck  juries  ever  since  1799.  The  peculi- 
arity in  that  state  is  that  the  errand-jury  list  is 
taken  as  the  list  from  which  the  parties  strike 
off  names.  AcU  1869,  p.  141;  Code  1882, 
§  8925:  Winter  v.  Muscogee  Z2L  O).  11  Ga.  438; 
Walker  v.  Biains,  57  Oa.  82.i.  The  statutes  of 
Alabama  have  provided  for  struck  juries  at 
least  since  1852  (Code  1852,  §  22G4:  Code  1876, 
^  8018);  also  of  Arkansas,  as  early  as  1887 
(Rev.  iStat.  1887,  chap.  85,  §18);  also  Missouri, 
at  least  since  1872  (Wagner's  Stat.  1872,  p.  800; 
Rev.  Stat.  1879,  §  2802).  Turning  now  to  the 
states  formed  out  of  the  Northwestern  Terri- 
tory, of  which  Minnesota  was  a  part,  we  find 
that,  as  early  as  1824,  Obio  passed  an  act  pro- 
viding for  struck  juries,  which,  as  re-enacted 
in  1881  and  amended  in  1858,  is  identical  with 
that  of  Minnesota.  Stat  1841,  p.  495;  Swan's 
Rev.  Stat.  1854,  p:  492;  Rev.  Stat.  1880. 
§  5185.  Indiana  has  had  statutes  on  the  same 
subject  at  least  since  1861  (Acts  1861.  p.  45; 
2  Oavin  &  H.  Stat.  (Ind.)  1862.  p.  192;  Lawa 
1881,  p.  307,  chap.  88:  Rev.  Stat  1881,  §  526; 
Rev.  Stat.  1894,  ^  5841):  also  Michigan,  since 
l^<27  (2  Terr.  Laws.  p.  467:  Rev.  Stat.  18;^,  p. 
448;  How.  Anno.  Stat.  1882,  (;  7585).  Aa  both 
Wisconsin  and  Minnesota  were  originally  part 
of  Michigan,  it  would  vem  that  the  struck- 
jurv  act  of  that  state  continued  to  be  the  law 
of  Wisconsin  until  the  latter  state  passed  an- 
other act  on  the  subject,  in  18SU,  and  continued 
to  be  the  law  of  Minnesota  until  the  adoption 
of  the  Revised  Statutes,  in  1851.  Wisconsin 
passed  a  struck-jury  act  in  1889,  which  is  sub- 
stantially the  same  as  that  of  Minnesota. 
Laws  1889,  p.  296  (2  Sanborn  &  Berryman, 
Anno.  Stat.  p.  1461). 

Under  all  of  tbese  statutes,  except  where  we 
have  mentioned  the  differences,  the  method  of 
setectimrthe  jury  was,  in  all  essential  particu- 
lars, the  same  as  under  our  statute,  and  as  at 
common  law  in  England.  Most,  if  not  ail.  of 
these  statutes,  were  enacted  in  the  several  states 
after  the  adoption  of  their  Constitutions,  con- 
taining the  same  or  similar  provisions  as  to  the 
right  of  trial  by  jury  which  arecontained  in  the 
Constitution  of  Minnesota;  and  yet,  until  in  the 
present  case,  the  constitutionality  of  these  stat- 
utes has  never,  so  far  as  we  can  discoyer,  been 
[  even  questioned,  except  once  in  Missouri,  wbea 
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the  ooBfftitutioDa)  objections  to  tbe  act  were  very 
pfomplly  overraled.  Vierling  y.  8^el  Brewing 
Co.  15  Ma  App.  125.  Tbe  courts  and  tbe 
bar  every  wbere  seem  to  bave  assumed  tbat 
tbe  ooDStUutiouality  of  such  laws  was  beyoDd 
question.  This  act  was  first  passed  in  18G4, 
leas  iban  seven  years  after  tbe  adoption  of 
tbe  Con^tiiution,  and  remained  on  our  stat- 
ute books  unchallenged  for  twenty-seven 
years.  Struck  or  special  juries,  and  tbe 
present  mode  of  selecting  them,  bad  been 
known  to  and  recognized  by  tbe  law,  as  being 
in  accordance  with  tbe  common-law  right  or 
trial  by  jury,  for  ages  before  tbe  adoption  of 
tbe  Constitution  of  this  state.  It  is  nilber  late 
in 'tbe  day  to  discover  tbe  unconstiiutionali'y 
of  such  acts:  and  it  would  certainly  require 
l^reat  temerity  for  courts  now  to  asiiume  to 
have  discovered  some  new  ground  on  wbicb 
to  bold  tbem  invalid. 

But,  even  if  the  question  was  one  of  first 
impressions,  we  do  not  see  why  tbe  act  does 
not  provide  a  method  of  selection  fiufiicient  to 
secure  substantia]  impartiality.  If  tbe  sheriff 
does  not  stand  impartial  between  tbe  parties, 
tbe  judge  may  (shall)  appoint  some  judicious 
and  disinterested  party  to  make  the  list;  and, 
if  a  showing  was  made  tbat  furnished  any 
reasonable  ground  for  believing  that  the  sheriff 
was  not  entirely  impartial,  it  would  he  error 
for  tbe  court  to  refuse  to  appoint  someone 
else  to  act  in  bia  stead.  Moreover,  if  the 
sheriff  selected  a  partial  or  unfair  lint, — as,  for 
example,  largely  of  tbe  personal  friends  or 
neighbors  of  one  of  the  parties,  or  persons 
who,  from  business  interests,  were  presumably 
biased  in  favor  of  one  side  of  the  is<ue  to  l)e 
tried, — we  have  no  doubt  of  tbe  power,  as  well 
as  duty,  of  the  court  to  set  aside  the  list,  on 
motion  analogous  to  the  old  motion  to  quash 
tbe  array.  If  the  list  is  honestly  selected,  it 
woufd  seem  that,  under  the  rierbt  to  strike  off 
twelve,  it  could  be  purged  not  only  of  all  that 
could  be  successfully  challenged  for  cause,  but 
also  of  all  even  suspected  of  bias.  But,  if 
not,  the  party  has  at  least  six  days  after  this, 
and  before  trial,  in  which  to  investigate  tbe 
remainder,  and  his  right  of  challenge  for  cause 
at  the  trial  is  still  unlimited.  Couosel  has 
much  to  say  about  abuses  that  have  grown  up 
by  reason  of  collusion  between  dishonest  liii- 
^nts  and  friendly  or  corrupt  sherifTs;  but,  if 
such  abuses  have  grown  up,  this  is  an  argu- 
ment to  address  to  the  legislature,  rather  than 
to  the  courts.  All  laws  are  subject  to  be 
abused  by  corrupt  and  dishonest  men. 

The  most  serious  objection  to  the  policy  of 
tbe  law  (although  not  urged  by  counsel  as  of 
itself  any  ground  for  holding  the  law  unconsti- 
tutional) is  that  it  gives  a  party  an  absolute 
right  to  a  struck  jury  without  cause  shown. 
But,  whatever  may  be  said  of  the  propriety  or 
policy  of  this  feature  of  the  act,  we  cannot  see 
now  it  infringes  upon  tbe  const itut ions!  right 
of  trial  by  jury,  provided  the  act  Still  leaves  an 
impartial  jury  between  the  parties.  If  this  is 
a  valid  objection  to  the  constitutionslity  of  the 
act,  it  would  obtain  against  many  of  the  si  ruck: 
lury  laws  in  other  states;  and  yet  we  have  not 
been  able  to  discover  that  such  an  objection 
was  ever  even  suggested.  At  common  law, 
while  an  order  and  rule  of  court  were  required, 
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yet  tbe  rule  for  a  struck  lury  was  made  as  of 
course  on  the  motion  of  tbe  party,  and  with- 
out any  cause  shown:  and  we  do  not  discover 
that  this  was  ever  changed  by  statute  in  Eng- 
land, at  least  prior  to  the  American  -  Revolu- 
tion. Tbe  first  statute  In  that  country  on  tbe 
subject  of  struck  juries  appears  to  have  been  3 
Qeo.  IL  chap.  25.  Tbat  act  was  passed  to 
remove  a  doubt  that  bad  arisen  as  to  the 
power  of  tbe  courts  of  law  at  Westminster  on 
a  matter  not  here  material;  but  the  language 
of  the  act  is:  *'The  said  courts  are  hereby 
authorized  and  required  upon  motion  in  any  of 
tbe  cases  before  mentioned  to  order  and  ap- 
point a  Jury  to  be  struck,"  etc.  Section  8, 
chap.  87,  6  Geo.  II. .  was  in  the  nature  of  a 
special  act  for  the  counties  palatine  of  Chester, 
Lancaster,  and  Durham,  authoriz  ng  the  jus- 
tices of  the  sessions  or  assizes  in  those  counties, 
in  their  discretion,  to  order  and  appoint  a  jury 
to  be  struck.  Chapter  18,  24  Qeo.  IL,  requir- 
ing the  party  calling  a  struck  jury  to  pay  the 
jurors'  fees,  as  well  as  the  cost  of  striking  the 
jury,  and  providing  that  be  should  not  be 
entitled  to  any  more  ^osts  than  if  the  case  bad 
been  tried  by  a  common  jury,  was  intended 
to  prevent  parties  from  calling  struck  juries 
unnecessarily  in  small  and  trivial  cases,  and 
indicates  that  a  party  had  a  ri/sht  to  such  a 
jury  as  of  course,  and  not  merely  in  the  dis- 
cretion of  the  court,  or  npon  cause  shown.  In 
this  country  a  number  of  tbe  states  have  by 
statute  restricted  this  common-law  right  to  a 
struck  jury,  and  provided  that  sucb  a  lury 
should  be  allowed  only  in  the  discretion  of  the 
court  or  upon  certain  cause  shown.  This  was, 
and  still  is,  the  law  in  New  York,  Michigan, 
and  a  number  of  other  states.  But  in  Dela- 
ware, Pennsylvania,  Georgia  (until  1869).  Ala- 
bama, Ohio  (since  1853),  Indiana  (at  least  since 
1861),  Missouri  (since  1879),  and  Wisconsin 
(since  1889),  a  party  is  or  was  entitled  to 
demand  a  struck  jury  as  a  matter  of  right 
without  showing  any  CMUse.  In  Penn<«ylvania, 
in  1789,  in  order  to  prevent  defendants  from 
catling  for  special  juries  merely  for  delay,  it 
was  provided  that,  except  in  cases  involving 
tbe  title  to  real  estate,  no  rule  for  stich  a  lury 
should  be  entered  on  tbe  defendunt's  applica- 
tion, unless  be  filed  on  afildHvii  tbat  he  believed 
that  there  was  a  just  and  legal  defense  to  the 
pluintiff's  demand.    Dunl.  Laws  (Pa.)  p.  168. 

In  view  of  sucb  a  consensus  of  opinton  on 
the  part  of  tbe  legislntures.  and  impliedly  of 
the  courts  and  bar,  of  the  country,  that  stat- 
utes of  this  kind  do  not  impair  the  common- 
law  right  of  trial  by  jury  as  known  and  under- 
stood in  American  constitutional  luw,  we  would 
not  be  warranted  in  holding  this  act  unconsti- 
tutional. With  tbe  policy  of  tbe  law  we  have 
notbing  to  do.  If  conditions  have  so  ch<inged 
tbat  it  results  in  abuses  such  as  counsel  sug- 
gest, the  remedy  is  with  the  legislature. 

Judgment  affirmed. 

Canty,  J.,  dissenting: 

I  cannot  concur  in  the  foregoing  opinion. 
At  the  time  of  the  adoption  of  our  Constitu- 
tion, no  man  had  a  right  in  the  territory  of 
Minnesota  to  resort  to  the  one  man  method  of 
having  a  jury  selected  for  him,  when  he  bbowed 
no  shadow  of  cause  for  it,  and  when  there  were 
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plenty  of  presumptively  fair  and  competent 
jurors  In  court  oo  the  regular  panel.  No  man 
ever  bad  such  a  right  in  the  territory.  And, 
further,  for  more  than  150  years  prior  to  the 
adoption  of  our  Constitution,  such  one- man 
power  in  the  selection  of  juries  had  been  almost 
universally  discarded  in  all  the  American  col- 
onies, states,  and  territories  east  of  Minnesota, 
through  which  we  trace  our  customs  and  tra- 
ditions. It  is  true,  as  I  will  hereafter  show, 
that  there  were  a  few  of  these  states  which 
retained  a  form  of  struck  jury  practice,  under 
which  the  party  might  apply  to  the  court  for  a 
jury  struck,  and  the  court,  in  its  discretion, 
could  grant  or  refuse  the  application.  But, 
under  the  watchful  discretion  of  the  court, 
this  was  not  in  fact  a  one  man  power  in  the 
selection  of  juries,  and  was  not  at  all  as  likely 
to  result  in  the  selection  of  unfair  juries  as  the 
absolute  right  of  the  party  given  by  our  statute 
to  elect  to  have  one  certain  man  select  the 
lury.  For  these  reasons  I  claim  that,  even 
If  it  is  constitutional  lo  allow  such  one-man 
power  in  this  state  at  all,  it  is  so  only  to  the 
extent  that  it  was  practised  in  the  states  afore- 
said, and  with  as  many  safeguards  thrown 
around  it.  1  claim  that,  under  our  Constitu- 
tion, the  party  cannot  be  made  the  judge  of  his 
own  cause  as  to  when  he  will  set  aside  the 
regular  panel,  and  have  this  one  man  power 
exercised  for  him;  that  the  court,  and  not  he, 
must  be  the  judge  of  this,  and,  in  its  discre- 
tion, determine  in  each  case  whether  or  not  the 
ends  of  justice  will,  under  all  the  circum- 
stances, be  belter  subserved  by  allowing  or 
denying  a  struck  jury.  But  our  present  law 
attempts  to  vest  practically  the  whole  of  this 
discretion  in  the  party,  and  make  him  the 
judge  of  his  own  cause  as  to  these  matters.  I 
claim  that  the  removal  of  the  safeguard  of  this 
watchful  discretion  of  the  judge  leaves  it  less 
likely  that  an  impartial  jury  will  be  selected, 
and  therefore  the  law  is  unconstitutional. 

The  oDe-man  power  in  the  selection  of  jurors 
has  always  led  to  gross  abuses.  This  is  his- 
torical. B.it  the  opportunity  for  such  abuse  is 
much  ^reiter  when  the  sheriff  selects  the  jury 
for  the  particular  case  than  when  he  selects  a 
panej  to  try  all  the  cases  on  the  calendar.  It 
is  hardly  necessary  to  cite  authorities  to  show 
the  evils  of  jury- packing  which  have  resulted 
from  the  practice  of  allowing  one  man  to  select 
juries.  *'In  this  .are  pointed  out  two  abuses, 
which  have  always  weakened  and  undermined 
the  integrity  of  the  body  [the  jury],  and  against 
which  we  have  had  to  make  stringent  and 
special  provisions.  These  were  the  improper 
selection  from  the  body  of  the  people,  and  an 
unfair  impaneling  of  those  selected.  .  .  .  The 
English  practice  allowed  the  officer  summon- 
ing a  jury  a  large,  and,  as  we  think,  a  danger- 
ous, degree  of  aiscretion  as  to  the  selection  of 
the  persons  who  formed  the  jury.  This  gave 
rise  to  the  very  common  and  firievous  com- 
plaint, so  frequently  made  in  English  judicial 
proceedings,  of  a  packed  jury,  which,  under 
the  system  there,  was  possible;  and  the  evils 
and  dangers  of  which  have  been  so  forcibly 
pointed  out  by  writers,  especially  by  Bentham 
in  his  Art  of  Packing  Juries."  "Proffatt,  Jury 
Trial,  §  114.  *'At  common  law  no  such  thing 
was  known  as  the  preparation  of  a  list  of  per- 
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sons  who  were  liable  to  be  summoned  to  serve 
as  jurors,  at  a  succeeding  term  of  court;  but 
the  uncontrolled  discretion  was  vested  in  the 
sheriff,  in  the  coroner,  or  in  officials  called 
'elisors,'  of  summoning  such  'good  and  lawful 
men'  as  they  might  choose  under  the  command 
of  the  writ  of  venire  facias.  This  led  to  enor- 
mous abuses,  chiefly  in  the  packing  of  juries- 
and  the  blackmailing  of  citizens,  to  remedy^ 
which  American  statutes  have  generally  pro- 
vided, with  more  or  less  particularity,  for  the 
preparation,  a  given  time  before  the  commence- 
ment of  any  term  of  court,  or  at  other  stated 
periods,  of  a  list  of  persons,  within  the  county 
or  other  jurisdiction,  from  whom  jurors  are  to 
be  summoned.  The  preparation  of  this  list 
is  generally,  though  not  always,  confided  to- 
officials  other  than  the  sheriff,  such  aa  the 
judges  of  general  elections,  or  the  county  can- 
vassers of  the  votes  polled  at  general  elections, 
the  trustees  of  the  township  or  the  council- 
men  of  wards,  other  town  officers,  special 
boards,  county  courts,  or  jury  commissioners. ** 
1  Thomp.  Trials,  §  18. 

I  will  not  multiply  authorities  on  this  point 
We  have  no  right  to  a.ssumc,  as  the  majority 
do,  that  human  nature  is  any  better  now  than 
it  always  has  been,  or  that  the  practically 
unrestricted  exercise  of  this  one-man  power 
will  produce  a  jury  up  to  the  standard  of 
impartiality  which  existed  when  our  Constitu- 
tion was  adopted,  and  when  no  right  to  exercise 
this  one  man  power  existed.  The  millenium 
has  not  come.  The  experience  of  ages  show» 
that  this  one-man  power  hae  al  ways  led  to  abuse. 
Any  increase  in  it,  or  any  dispensing  with  the 
safeguards  which  should  surround  it,  greatly 
detracts  from  the  required  standard  of  impar- 
tiality. In  one  breath  the  majority  say  that 
one  of  the  requirements  of  a  constitutional 
jury  is  impartiality,  and  in  another  breath 
tbey  say  tliat  a  law  which  so  far  fails  to 
secure  this  impartiality  as  to  be  unjust  and 
oppressive  is  still  constitutional.  In  one 
breath  they  say:  "The  essential  and  sub- 
stantive attributes  or  elements  of  jury  trial 
are.  and  always  have  been,  number,  impar- 
tiality, and  unanimity."  In  another  breath 
they  say:  "A  court  has  no  right  to  declare 
an  act  invalid  solely  on  the  ground  of  unjust 
and  oppressive  provisions,  or  because  it  is  sup- 
posed to  violate  the  natural,  social,  or  political 
rights  of  the  citizen,  unless  it  can  be  shown 
that  such  injustice  is  prohibited  or  such  ligbte 
guaranteed  by  the  Constitution."  For  my 
part,  I  hope  I  shall  never  sit  on  a  bench  under 
such  a  Constitution,  when  I  have  not  got  "te- 
merity" enough  to  declare  invalid  a  law  for  the 
selection  of  juries  which  is  likely  to  result  in 
"such  injustice," — which  fosters  the  selectioD 
of  juries  so  lacking  in  impartiality  that  the 
"provisions"  of  the  law  are  "unjust  and  op- 
pressive." 

It  is  conceded  by  all  parties  to  this  case  that 
impartiality  is  one  of  the  constitutional  require- 
ments of  a  legal  jury.  In  the  exceedingly  able 
brief  filed  on  behalf  of  respondent  by  inter- 
vening counsel,  the  following  are  stated  ae 
three  of  the  essential  elements  of  a  constitu- 
tional jury:  "(2)  The -right  to  have  them 
[the  twelve  men]  each  lawful,  upright,  and 
well  qualified.     (8)  The  right  to  have  them. 
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•«acb  disinterested  and  impartial.  ...  (7) 
The  TJji^bt  to  have  them  each  drawn  and  selected 
bj  officers  free  from  all  bias  in  favor  of  or 
against  either  party."  Neither  can  there  be 
any  doubt  about  the  correctness  of  this  prop- 
osition. 

I  also  fully  agree  with  the  majority  that  the 
particular  statutory  machinery  by  which,  at 
the  date  of  our  Constitution,  an  impartial  jury 
was  secured,  is  not  a  part  of  the  constitutional 
right  to  an  impartial  jury.  It  is  the  standard 
of  impartiality  which  then  existed  that  the 
Constitution  says  shall  remain  inviolate,  not 
merely  the  statutory  machinery  by  which 
that  standard  wss  attained.  It  is  the  right  to 
a  certain  grade  of  impartiality  which  the  Con- 
stitution preserves.  What  that  grade  is,  is  a 
historical  or  traditional  ciuestion,  not  a  statu- 
tory one.  But  the  question  has  reference  to 
the  living  customs  and  traditioos  of  the  people 
of  Minnesota  territory  at  the  time  the  Consti- 
tution was  adopted,  not  to  the  dead  customs 
«nd  traditions  of  some  prior  time.  But,  to  de- 
termine what  that  constitutional  impartiality 
is,  we  can  look  backwards  over  some  length  of 
time  immediately  prior  to  the  date  of  the  Con- 
stitution, not  solely  to  the  statute  law  which 
existed  at  that  date;  and,  bv  doing  so,  we  will 
discover  that  the  same  standard  of  impartiality 
had  existed  for  a  considerable  length  of  time. 
Then  such  statutorv  machinery  did  not  pro- 
vide the  right  itself,  but  merely  the  means  of 
regulating  and  enforcing  that  fight.  It  never 
was  intended  by  the  makers  of  our  Constitu- 
tion to  tie  the  hands  of  the  legislature  to  the 
particular  statutory  mode  of  selecting  a  jury 
in  force  when  the  Constitution  was  adopted. 
But  it  furnishes  the  standard  of  impart  islity, 
and  the  legislature  is  not  at  liberty  to  go  back 
and  take  as  such  standard  the  crude  practices 
of  the  distant  past, — practices  which  had  been 
long  discontinued. 

As  to  the  provision  of  the  Constitution  that 
"the  right  of  trial  by  jury  shall  remain  invio- 
late." the  majority  say  at  one  moment  that  the 
fitandard  of  impartiality  which  shall  remain 
inviolate  is  that  which  existed  in  Minnesota  ter- 
ritory; and  at  the  next  moment  they  go  back 
to  the  border  of  the  Dark  Ages  to  find  that 
standard,  and  utterly  ignore  the  fact  that  the 
world  has  moved  in  the  meantime.  If  you  can 
go  back  thus  far,  why  not  go  back  still  iurther, 
to  the  days  when  the  standard  of  impartiality 
was  such  pB  was  attained  -  by  the  practice  of 
deciding  lawsuits  by  wager  or  battle?  Why 
not  take  that  as  the  standard  of  impartiality 
which  prevailed  in  Minnesota  territory  and 
ahoutd  prevail  in  the  state  to-dav?  It  is  hardly 
necessary  to  say  that  the  safeguards  which 
were  thrown  around  the  selection  of  a  jury 
under  the  hiws  of  the  territory  insured  astandf- 
«rd  of  Impartiality  very  much  higher  than  did 
the  English  common  law  or  the  English  stat- 
utes up  to  the  time  of  the  Revolution.  The 
Revision  of  1851  of  the  territory  of  Minnesota 
provided  that  the  txMurd  of  county  commission- 
era  aheuld  select  from  the  poll  lists  a  list  of 
seventy-two  persons  for  petit  jurors  (chap.  8. 
^  15,  16):  that  the  panel  should  be  drawn  by 
lot  from  this  list  (chap.  126,  ^§  146-149;  chap. 
115,  $  5);  that  the  jury  should  be  drawn  by 
lot  from  this  panel  (chap.  71,  gg  14, 16;  chap. 
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126,  §§  151-161);  and  the  parties  had  the  right 
both  to  challenge  peremptorilv  and  for  cause 
(chap.  71,  §  17;  chap.  128).  'there  never  was 
in  the  territory  of  Minnesota  any  provision  for 
a  struck  jury  or  any  one  man  power  in  the  se- 
lection of  jurors,  except  talesmen  in  case  of 
deficiency  and  juries  in  justices'  courts.  As 
we  shall  hereafter  see,  safeguards  securing  as 
high,  or  nearly  as  high,  a  standard  of  impar- 
tiality, had  long  been  in  force  in  those  statea 
through  which  we  obtained  our  laws,  customs, 
and  traditions,  and,  while  but  few  of  these 
particular  safeguards  are  a  part  of  our  consti- 
tutional right,  the  standard  of  impartiality 
thus  atcained  is. 

The  majority  dwell  much  on  the  statutes 
passed  during  the  time  of  Geo.  II.,  and  the 
practice  in  England  both  before  and  after. 
But  they  fail  to  tell  us  that  long  prior  to  the 
time  of  Geo.  II.  the  odious  one-man  power  in 
the  selection  of  juries  had  been  abolished  in 
most  of  the  American  colonies  through  which 
we  trace  our  traditions.  As  early  as  1602,  the 
colony  of  Massachusetts  Bay  provided  that 
the  freeholders  of  each  town  should  select  the 
number  of  the  petit  jurors  apportioned  by  the 
clerk  of  the  court  to  such  town.  1  Acts  &  Re- 
solves 1692-1714,  p.  74,  ^11.  A  similar  pro- 
vision was  enscted  in  1697  (psge  286,  §  10); 
and  a^ain  in  1699  (page  868,  ^  4).  As  eariy  as 
1786  the  panel  of  jurors  was  drawn  by  lot 
from  lists  similarly  prepared  by  the  selectmen 
of  the  town.  2  Acts  A  Resolves  1715-41, 
p.  828,  chap.  10.  See  also  Id.  p.  1060,  chap. 
18;  8  AcU  &  Resolves  1742-56,  p.  474,  chap.  6; 
Id.  p.  995,  chap.  18;  4  Acts  A  Resolves  1757- 
68,  p.  818,  chap.  29.  See  also  Laws  1812,  chap. 
141;  Rev.  Stat.  1886,  p.  578,  chap.  95.  The 
statutes  of  Vermont  have  always  been  similar. 
Rev.  Laws  1808,  p.  77.  §  58;  Rev.  Laws  1824, 
p.  75,  chap.  7,  g  58;  Rev.  Stat.  1840,  p.  94, 
g^  71.  72;  Id.  p.  206,  §§  2-6.  So  have  the 
statutes  of  New  Hampsnire.  Act  1785,  found 
in  Rev.  Laws  1815,  p.  121,  §§  1,  2;  Rev.  Laws 
1880,  p.  464,  §§  1-5;  Rev.  Stat.  1842,  chap. 
179.  §§  1-17.  So  have  the  statutes  of  Connec- 
ticut Act  1744,  found  in  Rev.  Laws  1808. 
p.  426,  §§  1-5;  Rev.  Laws  1838.  p.  51 ,  g$  86-40; 
Rev.  Stat.  1849,  p.  78.  chap.  9,  $g  105-110. 
So,  also,  have  the  statutes  of  Rho<ie  Island. 
Act  1729,  found  in  Rev.  Laws  1798,  p.  180, 
§S  1-18;  Rev.   Laws  1822,  p.   186.  ?§  1-14; 


Pub.  Laws  1844,  p.  154,  §§  1-10.  And  the 
statutes  of  Maine  have  always  been  similar. 
1  Rev.  Laws  1821,  p.  878,  chap.  84;  Rev.  Laws 
1880,  p.  304,  chap.  84.  So  far  as  I  can  ascer- 
tain, there  never  has  been  in  all  New  England, 
since  the  earliest  settlements,  anything  resem- 
bling a  struck  jury  or  any  one-man  power  in  the 
selection  of  any  jury,  except  in  the  selection  of 
talesmen  in  case  of  deficiency. 

We  come  now  to  states  where  the  statutes 
provided  for  struck  juries.  But  it  will  be  ob- 
served that  in  none  of  these  states,  up  to  the 
time  our  Constitution  was  adopted,  could  a 
struck  Jury  be  had  as  a  matter  of  right,  or 
without  su'bmittrag  the  request  for  it  to  the 
watchful  discretion  of  the  iudge;  and  in  every 
instance  the  right  to  an  impartial  jury  waa 
much  better  guarded  by  the  practice  pres'-ribed, 
and  such  practice  was  much  less  liable  to 
abase,  and  much  more  likely  to  attain  impar- 
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llality,  than  the  present  strnrk-jury  law  of 
this  state.  Id  1786  the  legislature  of  New 
York  enacted:  "That  it  shall  and  may  be 
lawful  for  the  supreme  court  and  the  several 
inferior  courts  .  .  .  upon  motion  '.  .  . 
In  any  action  to  order  and  appoint  a 

jury  to  be  struck  for  the  trial  thereof." 
1  cFreenl.  Laws  (N.  Y.)  p.  268,  §  19.  In  1801  the 
legislature  of  New  York  provided  for  the  se- 
lection by  the  town  supervisors  and  the  city  as- 
sessors of  jury  lists  (I  Laws  1801,  chap.  93, 
g  13);  the  drawing  of  the  regular  panel  by  lot 
from  such  list  (§  11);  and  the  drawing  by  lot 
of  the  jury  from  such  panel  (§  20).  This 
statute  also  provided  (§  22):  "That  no  struck 
jury  shall  be  allowed  unless  on  the  order  of 
the  court,  when  they  shall  deem  It  necessary 
by  reason  of  the  importance  of  the  case,  and 
whenever  they  shall  so  deem  it  necessary" 
they  may  order  such  Jurv.  See  also  1  Stat. 
1818,  p.  «88.  §  22.  2  Rev.  Stat  1829.  p.  418, 
^  46,  provides:  "When  it  shall  appear  to  the 
supreme  court  or  any  court  of  common  pleas 
.  .  that  a  fair  and  impartial  lury  will  be 
more  likely  to  be  obtained  by  having  a  struck 
jury,  or  that  the  importance  or  intricacy  of 
the  cause  requires  such  a  Jury,  such  court 
shall  order  a  special  jnrv  to  be  struck  for  the 
trial  of  such  cause."  The  statute  is  still  in  the 
same  form.  1  Stovers'  Code  (N.  Y.)  1892. 
Under  these  statutes,  the  New  York  courts 
have  scrutinized  very  closely  applications  for 
struck  juries,  and  have  ordered  them  only  in 
very  exceptional  cases:  See  Lmng*t(m  v.  Col- 
umbian Im,  Co,  2  Cai.  28;  Mavhaitan  Co.  v. 
Lydig,  Id.  880;  Foot  v.  Orosrcelt,  1  Cai.  498; 
Anonymoui,  1  Johns.  814;  Wright  v.  Colum- 
bian Ins.  (7o.  2  Johns.  211;  Qenetv.  Mitcfiett, 
4  Johns.  186;  Poucher  v.  Livingston,  2  Wend. 
296.  In  every  one  of  these  cases  the  court 
denied  the  application  for  a  struck  jury.  Sec- 
tion 19  of  the  "Fundamental  Constitution"  of 
the  province  of  East  New  Jersey,  passed  in 
1688,  provides:  "The  manner  of  returning 
Juries  shall  be  thus:  The  names  of  all  the 
freemen  above  five  and  twenty  years  of  a^e, 
within  the  district  or  borough  out  of  which 
the  jury  is  to  be  returned,  shall  be  written  on 
aqual  pieces  of  parchment  and  put  into  a  box, 
and  then  the  number  of  the  jury  shall  be 
drawn  out  by  a  child  under  ten  years  of  age." 
See  page  163,  N.  J.  Grants.  Concessions,  etc., 
by  Learning  &  Spicer.  In  1797  it  was  enacted, 
"That  it  shall  be  lawful  for  the  supreme  court, 
the  court  of  common  pleas  and  the  court  of 
quarter  sessions  of  the  peace  respectively,  on 
motion  ...  to  order  a  struck  jury." 
And,  when  the  Jury  was  ordered,  the  judpe 
himself  selected  the  names  from  the  sheriff's 
list  of  all  the  qualified  jurors  in  the  county. 
Rev.  Laws  1821,  p.  318,  §§  14,  15.  See  also 
Elmer's  Dig.  1838,  p.  268.  §§  14, 16.  As  stated 
by  the  maj'>rity,  Pennsylvania,  since  1785,  has 
had  a  struck-jury  law  which  provides  that  the 
names  shall  be  chosen  by  lot  from  the  general 
venire  or  as  it  is  expressed  in  the  statute, 
"from  the  proper  wheel."  Surely,  there  is  no 
one-man  power  in  this.  In  1824  the  legislnture 
of  Ohio  enacted:  "That  it  shall  and  may  be 
lawful  for  the  supreme  couri  and  courts  of 
common  pleas  respectively  on  motion  .  .  . 
to  order  a  jury  to  be  struck."    Rev.  Laws  1824, 1 
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p.  99,  §  19.  See  also  Rev.  Laws  1831,  p.  99^ 
§  21;  Stat.  1841,  chap.  64.  This  statute  wa» 
enacted  in  Michigan  in  1827.  2  Terr.  Law» 
(Mich.)  p.  471.  §  16;  Id.  p.  658,  ^  19;  % 
Terr.  Laws  (Mich.)  p.  1246,  §^  16.  No  struck- 
jury  law  was  enacted  in  Wisconsin  or  Minne- 
sota  until  after  the  adoption  of  our  Constitu- 
tion. 

I  have  now  examined  substantially  all  the 
statutes  of  all  the  states  through  which  we 
trace  our  customs  and  traditions,  from  earlj 
colonial  times  up  to  a  later  time  than  the  pe- 
riod during  which  we  trace  such  customs  and 
traditions:  and,  since  the  early  periods  of 
colonial  history.  I  find  practically  nothing 
which  permits  the  exercise  of  any  such  one- 
man  power  in  the  selection  of  juries  as  is  per- 
mitted by  our  present  struck-jury  law.  The 
territory  of  Michigan  was  organized,  Wiscon- 
sin was  carved  off  of  Michigan,  and  Minne- 
sota off  of  Wisconsin,  before  1851,  when  Obia 
changed  her  struck-jury  law  so  as  to  give  the 
party  an  absolute  right  to  resort  to  one-man 
power  in  the  selection  of  a  jorv;  and  do 
struck-jury  law  was  passed  in  Inoiana  until 
1861.  Of  all  the  states  east  of  us  through 
which  we  trace  our  customs  and  traditions^ 
only  New  York,  New  Jersey,  Ohio,  and  Michi- 
gan  had  a  struck-jury  law  which  permitted 
anything  which  had  any  semblance  to  one- 
man  power  in  the  selection  of  the  jury.  None 
of  these  laws  allowed  a  struck  jury  ai  a  mat- 
ter of  rieht.  It  was  allowed  only  when  the 
court  or  judge  ordered  it.  This  certainly  had 
a  great  tendency  to  curb  the  abuses  which 
would  otherwise  arise  from  the  exercise  of 
the  one-man  power  in  selectine  the  jury.  In 
fact  it  could  hardly  be  called  a  one-man 
power  at  all  under  such  circumstances.  The 
judge  would  scrutinize  closely  the  motives  of 
the  party  applying  for  the  struck-jury,  and 
deny  the  application  if  he  had  the  least  sus- 
picion that  the  sheriff  would  not  be  perfectly 
fair  in  the  selection  of  the  jury.  But  under 
our  statute  a  struck  jury  is  a  matter  of  right, 
and  the  one  man  power  in  the  selection  of  it 
practically  absolute.  There  is  no  way  of  curb- 
ing the  abuses  which  may  arise,  until  they  be- 
come so  gross  that  the  opposing  party  can  suc- 
cessfully impeach  the  sheriff  hj  an  attirma- 
tive  showing  that  he  is  not  indifferent;  mere 
suspicion  is  not  enough. 

Under  the  statutes  of  such  other  states  above 
referred  to,  if  an  application  to  the  court  for  & 
struck  jury  was  opposed,  it  would  hardly  be 
granted  as  of  course.  The  party  apply iug  for 
It  would,  at  least,  have  to  throw  some  suspi- 
cion on  the  regular  panel,  or  on  the  intelli- 
gence, fairness,  or  impartiality  of  a  considers- 
ble'  number  of  the  regular  jurors.  But^ 
conceding  that  he  would  not,  the  court  would 
hardly  grant  the  application  if  the  least  suspi- 
cion was  thrown  by  the  opposing  party  on  the 
fairness  or  impartiality  of  the  sheriff.  As  long 
as  the  presumption  remained  that  the  regular 
jurors  were  fair  and  impartial,  no  judge  would 
require  more  than  a  suspicion  to  be  thrown  on 
the  motives  of  the  party  applying  for  the  struck 
jury,  or  on  the  impartiality  of  the  sheriff.  But 
now  the  motives  of  such  party  cannot  be  in- 
quired into  at  all,  and  nothing  but  the  strong- 
est evidence  will  impeach  the  sheriff.    The 
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difference  is  neither  slight  nor  fandfal,  but  the 
Infringement  on  the  right  to  an  impartial  Jury 
is  substantial.  The  change  in  the  e^truck-jurT 
law  not  only  gives  the  moving  party  a  struck 
jury  as  a  mattei  of  right,  and  without  regard 
to  the  question  of  necessity  or  piopriety,  but 
ft  also  shifts  onto  the  opposing  party  the  bur 
den  of  showing  the  unfairness  of  the  sheriff,  or 
at  least  greatly  increases  such  burden.  If,  for 
Illustration,  a  statute  gave  the  right  to  chal- 
lenge a  Juror  peremptorily,  who  would  say 
that  I  he  party  was  not  prejudiced  by  the  denial 
of  that  right,  as  long  as  he  still  had  the  right 
to  challenge  for  cause?  Certainlv  no  one. 
And  yet  in  that  case  the  party  would  have  the 
right  to  examine  the  juror  under  oath  as  to 
bis  bias,  and  also  to  subpcena  and  produce 
other  witnesses  to  prove  that  bias.  But,  when 
the  sheriff  is  challenged  for  cause  in  such  a 
case  as  this,  he  cannot  be  examined  on  oath, 
or  any  witnesses  subpoenaed  and  sworn  to 
prove  bis  bias,  so  as  to  have  the  court  desig- 
nate someone  else  to  select  a  struck  Jury.  The 
statute  has  changed  the  burden  of  proof  as  to 
facts,  and  under  circumstances  which  make  it 
exceedingly  difficult  for  the  opposing  party  to 
sustain  that  burden.  The  slightest  innovation 
which  Increases  the  one-man  power  in  the 
•election  of  Juries,  or  puts  that  power  be- 
vond  the  absolute  control  of  the  court,  should 
be  held  unconstitutional.  But,  as  I  have 
shown,  the  innovation  here  in  question  is 
not  slight.  Indeed,  it  is  a  notorious  fact  that 
the  putting  of  the  selection  of  struck  Juries 
practically  beyond  the  control  of  4he  court  too 
often  results  in  a  favored  litigant  selecting  his 
own  Jury.  The  litigant  who  happens  to  own 
the  sheriff  has  a  special  privilege,  which  1 
contend  is  unconstitutional  to  give  him.  The 
most  un-American  custom  that  can  be  found 
in  the  most  un-Americun  state  in  the  Union  is 
not,  as  the  majority  hold,  the  measure  of  our 
constitutional  rights. 

The  question  is  not,  as  the  majority  seem 
to  argue,  whether  ^ou  would  sometimes. or  in 
some  cases  get  as  impartial  a  Jury,  or  in  fact 
the  same  jury,  as  you  would  if  the  court  had 
a  veto  power  on  the  demand  for  a  struck  Jury, 
bat  whether  you  would  at  all  times  and  under 
all  circumstances  be  as  likely  to  get  as  impar- 
tial a  Jury;  and  the  majoritv  do  not  pretend 
to  say  that  vou  would.  'V^ben  a  party  has 
considerable  litigation  in  the  same  court,  and 
makes  a  practice  of  demanding  struck  jurirg, 
the  judge  presiding  at  the  trials  has  the  best 
opportunity  in  the  world  for  olserving  whether 
such  Juries  are  being  selected  with  the  strictest 
impartiality:  and  no  upright  Judge  who  had 
the  power  to  deny  a  struck  Jury  would  allow 
it  after  he  once  commenced  to  suspect  that  the 
sheriff  or  some  obscure  deputy  on  whom  such 
work  was  imposed  was  the  mere  tool  of  the 
party  applying  for  such  struck  Juries.  Again, 
the  sheriff  would  not  be  at  all  as  likely  to  abuse 
his  powers  and  select  unfair  Juries  when  he 
knew  he  was  being  watched  by  a  Judge  who 
could  and  would  promptly  deprive  him  of 
those  powers  if  he  did  not  act  with  strict  impar- 
tiality. While  admitting  that  the  test  of  the  con- 
stitutional light  of  trial  by  jury  is  the  character 
of  that  right  as  enjoyed  and  practised  in  the  ter- 
ritory at  the  date  of  our  Constitution,  yet  the 
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majority  persist  in  making  the  mistake  of  go- 
ing back  to  the  English  common  law  to  de- 
termine the  right  which  was  so  enjoyed  and 
practised  in  Minnesota  territory.  This  is  not 
a  question  of  common  law,  but  a  question  of 
what  actually  existed  at  a  particular  time. 
All  the  authorities  agree  on  that  point.  But, 
even  if  it  were  a  question  of  common  law,  it 
would  be  such  common  law  as  we  had  adopted 
and  up  to  that  time  retained,  not  such  as  we 
bad  long  prior  thereto  discarded.  The  com- 
mon law  is  progressive,  and  this  is  especial I7 
true  of  it  in  its  transition  from  England  to 
America.  In  both  countries  statutes  have 
often  wiped  out  portions  of  the  common  law, 
which  the  repeal  of  those  statutes  long  after- 
wards would  never  revive.  See  Bouvier,  Law 
Diet,  title  Common  Lav. 

Neither  can  I  agree  with  the  majority  that 
the  right  of  challenge  or  something  equivalent, 
which  will  produce  a  Jury  of  as  high  standard 
of  impartiality,  is  not  a  constitutional  right. 
It  is  also,  in  a  greater  or  less  degree,  an  ancient 
right.  Proffatt,  Jury  Trial,  (^  147.  But  I  da 
not  think  that  this  question  is  controlling  on 
this  case,  as  the  opportunity  to  strike  twelve 
jurors  from  the  list  mieht  be  a  sufficient  equiv- 
alent for  the  right  of  peremptory  challenge, 
if  there  were  other  sufficient  safegusrds  to 
maintain  in  other  respects  the  required  grade 
or  standard  of  impartiality,  which.  In  my 
opinion,  there  are  not. 

The  fact  is  also  noted  by  the  majority  that 
a  one-man  power  has  always  been  exercised  in 
the  selection  of  talesmen.  That  proves  noth- 
ing. Neither  the  litigant  nor  the  sheriff  can 
ordinarily  anticipate  such  a  contingency  in 
advance,  so  as  to  t)e  prepared  to  take  advan- 
tage of  it:  and  no  such  litigant  would  attempt 
to  procure  the  nomination  and  election  of  a 
sheriff,  or  charter  him  after  he  was  elected,  in 
anticipation  of  any  such  contingency.  Be- 
sides, the  practice  adopted  in  the  selection  of 
talesmen  is  a  matter  or  necessity,  which  is  not 
true  as  to  the  practice  adopted  In  the  selection 
of  struck  Juries. 

Again,  we  are  told  tha^  struck  Juries  have 
always  been  selected  in  Justice's  court  in  a  sim- 
ilar manner.  That  proves  nothing.  It  is  held 
under  most  constitutions  that  there  is  no  right 
of  trial  by  Jury  at  all  in  the  petty  cases  of 
which  a  Justice  has  Jurisdiction.  Proffatt, 
Jury  Trial,  g  99.  Then,  it  is  certainly  com- 
petent to  try  such  cases  with  a  kind  of 
jury  which  would  not  be  in  all  respects  a  con- 
stitutional Jury  in  the  district  court,  if  for  no 
other  reason,  because  it  has  always  been  so. 
The  right  of  appeal  is  a  most  effectual  remedy 
for  abuse  of  the  one  man  power  in  the  selection 
of  H  jury  in  justice's  court. 

For  the  reasons  stated,  I  am  of  the  opinion 
that  our  present  struck-jury  law  is  unconstitu- 
tional. The  legislature  has  a  perfect  right 
to  raise  the  grade  of  impartiality  higher  than 
it  ever  has  l^en, — higher  than  it  was  either  at 
the  date  of  our  Constitution  or  at  any  time 
since.  But  they  have  no  right  to  lower  that 
grade  below  what  it  was  when  the  Constitu- 
tion was  adopted,  by  increasing  the  influence 
of  either  paity  in  the  selection  of  the  jury. 
There  is  much  room  for  the  improvement  of 
our  jury  system,  but,  under  the  guise  of  such 
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IroproFcnieDt,  it  is  not  coDstitutional  to  opea 
the  door  for  giving  a  part^  the  opportUDity  to 
«elect  bis  owo  jury.  It  is  uodoubtedly  true 
tbat  many  corporations  are  being  plundered 
by  the  unjust  verdicts  of  prejudiced  juries, — 
juries  blind  even  to  the  fact  tbat  the  unjust 
tax  ibu?  imposed  is,  In  turn,  levied  by  these 
corporations  on  the  general  public,  who,  in 
Uie  end,  have  to  pay  for  most  of  this  plunder- 
ing. It  cannot  be  questioned  that  there  is  a 
<i}iug  need  for  reform  in  the  jury  system,  but 
it  does  not  follow  from  this  that  these  corpora- 
tions should  in  their  own  cases  be  permitted  to 
name  the  persons  who  should  sit  as  jurors. 
In  mv  opinion  the  judgment  appealed  from 
ahould  be  reversed. 

Collinfl,  J.,  dissenting: 

Aa  stated  in  the  majority  opinion,  the  effect 
of  that  clKUse  of  our  Constitution  which  pro- 
vides that  "the  rip:ht  of  trial  by  jury  shall  re- 
main inviolate,"  is  to  recognize  the  right  of 
trial  by  jury  as  it  then  existed,  and  to  continue 
such  right  unimpaired  and  inviolate.  It  seems 
to  be  clear  that  the  right  to  a  struck  jury  never 
existed  in  the  territory,  and  from  the  statutes 
of  other  states  and  territories  from  which  we 
derive  our  traditions  and  customs  concerning 
juries,  and  the  right  of  trial  thereby,  cited  in 
the  dissenting  opinion,  that  only  a  qualltied 
right  to  a  struck  jury  ever  existed  in  traditions 
of  the  territo|rv.  In  anv  event  it  did  not  exist 
absolutely,  rossibly,  tbe  qualified  right  to  a 
struck  jury  was  in  existence  where  a  showing 
was  made  to  the  court  and  an  order  obtainea 
for  the  impaneling  of  such  a  jury.  But  in 
these  cases  the  selection  of  the  jury  was  more 
or  less  under  the  supervision  of  the  court  it- 
self. In  either  case  if  this  was  the  situation 
when  our  Constitution  was  adopted,  I  think 
ft  evident  that  the  right  of  trial  by  jury  as  it 
existed  in  territorial  days,  has  been  encroached 
upon  and  impaired  by  the  1894  statute,  which 
grants  to  any  litigant  who  has  the  money  and 
the  disposition  the  unqualified  right  to  bave 
his  cause  submitted  to  a  specially  aelected  jury. 
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Nor  am  I  willing  to  admit  that  this  atatuta 
is  not  obnoxious  to  §  8  of  the  Bill  of  Ri^hta. 
This  clause  does  not  guarantee  to  the  citizen 
the  right  to  liti^te  without  expense,  but 
simply  protects  him  from  the  imposition  of 
such  terms  as  unreasonably  and  injuriously  in- 
terfere with  his  right  to  a  remedy  in  the  law, 
or  impede  the  due  administration  of  Justice. 
Under  the  law  in  question,  A,  having  an  action 
against  B,  may  deem  it  necessary  to  have  a 
struck  jury,  and  having  the  money  with  which 
to  pay  the  expense,  which  may  amount  to  a 
large  sum,  can  obtain  such  a  jury.  But  he  ia 
compelled  to  pay  for  it,  in  order  tbat  there  may 
be  a  due  administration  of  justice.  He  thus 
secures  an  extraordinary  privilege,  and  is  not 
obliged  to  rely  for  justice  on  a  selection  of  the 
jury  from  the  regular  panel.  Now,  let  us 
suppose  that  A  is  satisfied  with  the  regular 
panel,  but  that  B  deems  it  necei^sary  to  have  a 
struck  jury,  and  is  without  money  with  which 
to  meet  the  expense.  Is  he  not  denied  that 
which  his  wealthy  opponent  is  privileged  to 
purchase?  Can  he  obtain  justice  freely  and 
without  purchase,  completely  and  without  de- 
lay, when  he  is  deprived  of  a  specially  selected 
and  presumably  specially  qualified  jury,  which 
his  adversary  may  deem  it  necessary  to  have, 
and  may  be  able  to  obtain.  Of  course,  these 
remarks  are  made  with  reference  to  my  views 
as  to  the  conditions  existing  when  our  funda- 
mental law  was  adopted.  Although  the  con- 
stitutional provision  is  as  ancient  as  Magna 
Charta,  its  scope  and  meaning  have  changed, 
and  kept  pace  with  our  institutions.  The  im- 
position of  terms  and  costs  of  litigation,  which 
were  formerly,  and  are  now.  regarded  in  Eng- 
land as  not  opposed  to  this  provision,  would 
not  be  tolerated  for  a  moment  under  our  tra- 
ditions and  customs. 

The  enormous  amount  of  business  now  he- 
fore  the  court  prevents  the  further  elaboration 
upon  this  feature  of  the  case,  and  I  drop  ft 
here,  confident  that  it  is  not  wholly  without 
merit.  I  concur  in  the  conclusion  reached  bj 
Mr.  Justice  CaAty* 


CLUfTOH  T.  MONTAOUB. 


44» 


WEST  VIRGINIA.  SUPREME  COURT  OF  APPEALS. 


George  CLIFTON.  Plff.  in  Err. 

T.  G.  MONTAGUE. 
(iO  W.  Va.  807.) 


*1.  Where*  a  party  in  a  written  lease 
deocrtbes  the  property  as  '*the  prem- 
iaee  know  as  the  'Bedford  salt  ftir- 
ititee  property 9*  together  with  all  the  appur- 
tenanoe6  tbereto  belonging,  includlmr  8lz  salt 
wells,  tools,  and  fixtures  of  the  same,**  there  is  no 
implied  covenant  on  the  part  of  the  lessor  that 
there  are  on  said  premises  six  salt  wells  of  an  j 
particular  productiTe  capacity,  or  suitable  for 
the  purposes  for  which  they  are  leased. 

-2.  The  recitals  contained  in  said  lease 
as  to  the  nnmber  of  salt  wells  included  in 
the  premises,  after  the  lease  has  been  accepted 
and  acted  on  for  more  than  two  years  by  the 
lessee  with  ample  opportunity  of  knowing,  not 
only  the  contents  of  the  lease,  but  the  character 
and  quality  of  the  property  leased,  must  be  re- 
garded as  conclu8iTe.of  the  fact  between  the  par- 
ties to  said  lease. 

3.   The  words  **lnclndin§f  six  salt  wells*** 

contained  in  said  lease,  create  no  Implied  war- 
ranty that  there  were  six  salt  wells  on  said  prem* 
ises  of  any  particular  quality  or  fitness  for  man- 
ufacturing salt. 

*Head  notes  by  ENQiiZSH,  J. 


4f  Where  a  written  lease  of  property 
provides  that  the  lessee  shall  keep  the 
same  in  repair  except  as  to  unayoidable  ac- 
cidents and  natural  wear  and  tear,  the  law  will 
not  imply  a  contract  on  the  part  of  the  lessor  to 
repair  damages  caused  by  unavoidable  aooideata. 

(March  27, 1896.) 

ERROR  to  the  Circuit  Coort  for  Mason 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  the  alleged  breach  of  a  covenant 
in  a  certain  lease.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Malcolm  Jackson,  Tomlinson 
Sb  Wiley,  and  Charles  £•  Hofrff'  ^or 
plaintiff  in  error: 

The  lease  impliesa  covenant  forsiz  salt  wells. 

No  precise  or  technical  language  is  necessary 
for  the  purpose  of  making  a  covenant,  il  may 
be  put  in  the  form  of  a  condition,  an  eiception, 
or  even  a  recital. 

1  Taylor,  Land.  &  T.  8th  ed.  295;  Bull  ▼. 
FoUett.'ti  Cow.  170;  VangTian  v.  MaUoek,  28 
Ark.  9;  Pwrker  ▼.  Bmitfi,  17  Mass.  418,  9  Am. 
Dec.  157. 

It  was  a  question  of  fact  for  the  Jury  to  de- 
termine the  meaning  of  tbe  term  "salt  wellaT 
as  used  in  this  lease. 

1  GreeoL  £▼.  14th  ed.  280. 


l<f  OTK.— JmpIfMl  eottnant  in  a  leate  as  to  the  fllnen  of 
the  property  for  the  jmrpone  intended, 

I.  Premises  other  than  furnished  houses  or  apart' 

ments, 
U.  F*umished  houses  or  apartmentM, 

This  note  is  confloed  to  the  oonditfon  of  the 
premises  at  the  time  of  the  lettin  ,  and  does  not 
cover  the  subject  of  repairs  although  some  cases  on 
that  subject  which  announce  a  principle  applicable 
to  the  other  subject  are  cited.  The  phrase  *Mm- 
plied  covenant"  as  used  herein  has  reference  solely 
to  those  covenants  which  the  law  raises  by  impli- 
cation from  the  relation  of  the  parties  in  connec- 
tion with  the  subject  of  the  lease,  or  from  the  use 
of  certain  terms  in  expressing  that  relation,  snd 
doeci  not  include  covenants  resulting  by  implica- 
tion from  the  construction  of  the  language  of  the 
lease. 

1.  Premises  other  than  furnished  houses  or  apart' 

menls. 

There  are  a  number  of  Goglisb  cases  which  sup- 
port the  doctrine  that  an  action  for  use  and  occu- 
pation of  premises  cannot  be  maintained  where 
the  tenant  by  reason  of  the  unfit  ooodition  of  the 
premises  has  not  had  tbe  beneficial  enjoyment. 

In  Cowie  V.  Ooodwin,  0  Car.  ft  P.  378«  a  lessee  of 
apartments  was  held  not  to  be  liable  for  rent  for 
the  period  between  the  time  of  tbe  occurrence 
of  a  nuisance  putting  an  end  to  the  comfortable  oc- 
cupation of  the  premises  and  the  time  when  he 
Jeft  the  premises  on  account  of  such  nuisance. 

Salisbury  v.  Marshall,  4  Car.  ft  P.  86,  holds  that 
where  the  agreement  under  which  a  party  holds  a 
house  states  that  he  '^agrees  to  become  a  tenant  by 
occupying,"  he  may  show  in  answer  to  a  claim  of 
rent  in  an  action  for  use  and  occupation,  that  the 
bouse  was  not  is  such  a  reasonable  and  decent  state 
of  repair  as  to  be  fit  for  oomfortable  occupation. 

Edwards  v.  Gtherington,  Ryan  ft  M.  2fl8,  holds  that 
a  tenant  from  year  to  year  not  under  an  agreement 
to  repair  may  quit  without  previous  notice  to  bis 
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landlord  on  the  premises  becoming  unsafe  and  use- 
less for  want  of  repairs,  and  is  not  liable  in  an  ac- 
tion for  use  and  occupation  for  any  rent  after  the 
occupation  has  ceased  to  be  beneficial. 

A  tenant  is  Justified  in  quitting  without  notioe 
premises  which  are  noxious  and  unwholesome  for 
want  of  proper  sewerage.  Collins  v.  Barrow,  1 
Moody  ft  R.  112. 

The  op  Jiion  of  Parke,  B:,  concurred  tn  by  Ad- 
dison, B.  and  Ourney,  B.,  In  Smith  v.  Harrable,  11 
Mees.  ft  W.  5, 2  Dowl.  N.  8.  810,  Gar.  ft  M.  479, 12  L. 
J.  Bzch.  228,  states  that  Edwards  v.  Etherlngton. 
and  Cf  )llins  v.  Barrow,  Jdipra,  warrant  the  position 
that  If  the  demised  premises  are  encumbered  by  a 
nuisance  of  so  serious  a  nature  that  no  person  can 
reasonably  be  expected  to  live  in  them,  the  tenant 
is  at  liberty  to  throw  tbem  up.  The  action  was  for 
use  and  occupation,  and  lease  was  of  a  furnished 
house  at  a  seaside  resort  for  the  summer  season. 
These  special  features,  however,  do  not  seem  to  be 
of  controlling  influence  in  the  opinion,  which  ap- 
parently rests  on  tbe  doocrioe  that  there  Is  an  im- 
plied covenant  in  all  leases  that  the  premises  are 
reasonably  fit  for  the  use  intended,  or,  at  least,  that 
in  the  lease  of  a  house  there  is  an  Implied  covenant 
that  it  Is  teoantable:  but  tbe  opinion  of  Lord  Atv 
inger.  C.  B..  appsrently  limits  the  doctrine  to  leaset 
of  furnished  houses. 

The  doctrine  hi  its  broad  scope,  as  stated  hy 
Parke,  B.,  was  almost  Immediately  questioned 
and  the  opinion  of  Lord  Abinger,  in  Sutton  v. 
Temple,  12  Mees.  ft  W.  62.  13  L.  J.  Exch.  17, 
which  Is  in  harmony  with  that  of  tbe  other  bar- 
ons, expressly  limits  the  doctrine  to  mixed  con- 
tracts involved  in  leases  of  houses  and  goods 
and  chattels  in  connection  therewith,  and  denies 
its  application  to  a  *'devlse  of  land  or  the  vesture 
of  land  (as  the  eatage  of  a  fleld),^*  holding  that  the 
fact  that  poison  had  been  accidentally  spread  over 
the  grass  before  the  demise  did  not  furnish  a  de* 
fense  to  an  action  for  use  and  occupation.  * 

Hart  V.  Windsor,  12  Mees.  ft  W.  68, 18  L.  J.  Exch. 
1291,  8  Jur.  160,  follows  the  doctrine  of  thepreoedintf 
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The  drcuiDBtaiices  surrounding  the  contract, 
and  any  rctb  done  by  either  of  the  pariies  in 
carrying  it  out.  were,  of  course,  competent  and 
proper  to  consider  in  determining  their  mean- 
ing. 

Titrhenelly,  Jackson,  26  W.  Va.  460;  Lowher 
T.  Bangs,  69  U.  8.  2  Wall.  r28,  17  L.  ed.  768. 

Whether  there  was  the  sixth  salt  well  on  the 
premises  of  the  Bedford  Sail  Furnace  within 
the  meaning  and  contemplation  of  the  leuBe, 
was  a  que  lion  of  fact  to  be  determined  by  the 
Jury  upon  all  of  the  evidence  in  the  case. 

2  Rice,  Ev.  pp.  903  ei  seq. 

It  is  common  practice  to  resort  to  parol 
evidence  to  ascertain  the  meaning  of  certain 
words  and  expressions  as  used  by  parties  to 
contrscts 

MeCuUky  v.  Klosferman,  20  Or.  108.  10  L. 
R.  A.  7b5;  Dwyer  v.  BrenJiam,  70  Tex.  80; 
Parks  V.  (/Connor.  Id.  877;  Totrner  v.  Thomp- 
son, 82  Ga.  740;  ErharOt  v.  VUman,  51  Fed. 
Rep.  414,  1  U.  8.  App.  257;  Stoops  v.  Smith. 
100  Mass.  63;  Goodrich  v.  Stevens,  5  Lans.  230; 
Atlantic,  T.  A  0.  R.  Co.  v.  Carolina  Ifat, 
Bank,  86  U.  8.  19  Wall.  548,  22  L.  ed  196; 
Binyleton  v.  H  Ijntis  Mut  Ins,  Co.  66  Mo.  63, 
27  Am.  Rep.  821. 

Mr.  John  U.  Myers*  for  defendant  in 
error: 

There  is  no  implied  covenant  or  obligation 
on  the  part  of  a  lessor  that  the  property  he 
leases  is  fit  for  the  purposes  for  which  it  is 


leased,  or  that  it  is  of  any  particular  productive 
capacity,  that  in  (he  absence  of  any  express- 
covenant  or  warranty  the  lessee  takes  the  prop- 
erty as  he  finds  it. 

mmards  v.  New  York  <!^  K  R.  Co.  98  N.  Y. 
245,  50  Am.  Rep.  659:  Naumberg  v.  Young,  44 
N.  J.  L.  831.  48  Am.  Rep.  880;  Krueger  v. 
Ferrant,  29  Minn.  885,  48  Am.  Rep.  228;  Wil^ 
kinson  v.  Clauson,  29  Minn  91;  Bretcster  v.  De 
Fremery,  33  Cal.  341;  Branger  v.  Maneiet.  80 
Cal.  625;  Piatt  v.  Farney.  16  111.  App.  2l6; 
Bnoe  V.  Hunkiug,  185  Mass.  880,  44  Am.  Rep. 
471;  SeoH  v.  Simons,  54  N.  H.  426;  HazUU  v. 
PoweU,  30  Pa.  298;  Banks  v.  WhiU,  1  Sneed. 
614;  Sheets  v.  Setden,  74  U.  8.  7  Wall.  416,  1J> 
L.  ed.  166;  Kerr  v.  Menrill,  4  Mo.  App.  592. 

There  is  no  implied  covenant  in  a  lease  of  a 
salt  well  that  it  is  of  any  particular  productive 
capacity. 

Clark  V.  Babcock,  28  Mich.  164;  Foster  v. 
Peyser,  9  Cush.  242,  57  Am.  Dec.  43;  Ihition  v. 
Qerrish,  9  Cush.  89,55  Am.  Dec.  45:  Mchlosh- 
an  V.  Tallmtidge,  87  Barb.  818;  Jajfe  v.  Ilar- 
teau,  56  N.  Y.  398,  15  Am.  Rep.  43«:  Libber  v. 
Tofford,  48  Me.  8 1 6,  77  Am.  Dec.  229;  Lucas  v. 
Coulter,  104  Ind.  81. 

The  lessor  is  not  required  in  this  lease  to- 
make  any  repairs. 

Khne  v.  McLnin,  88  W.  Va.  82,  5  L.  R.  A. 
400;  Towner  V.  Lucas,  l8GratU705;  Watson  y. 
Hurt,  6  Gratt.  633;  1  Wa^hb.  Real  Prop.  4ib 
ed.  p.  537;  QUI  v.  Mxdiiltton,  105  Mass.  47^5,  7 


ove  llmlfinff  the  rule  announced  in  Smith  v.  Mar- 
rable,  and  holds  that  Edwards  v.  Etheringrton, 
Siilisbury  v.  Marshall,  and  Collins  v.  Barrow,  tupra^ 
are  not  law.  This  case  denies  the  application  of 
the  rule  to  the  lease  of  a  house  and  garden  ground, 
citing  Ardenv.  Pullen,  lOMees.  ftW.  8S1.  wbloh 
holds  there  is  no  Implied  covenant  la  the  lease  of 
a  bouse,  by  which  the  tenant  agrees  to  keep  It  in 
as  good  repair  as  when  be  took  it,  that  the  house 
is  habitable. 

Since  the  decision  In  Sutton  v.  Temple,  and  Hart 
V.  Windsor,  mpra.  the  courts,  both  in  England  and 
this  country,  though  frequently  urged  to  adopt 
the  doctrine  in  its  broad  scope  as  announced  by 
Parke,  B.,  in  Smith  v.  Marrable,  9Upra,  have  uni- 
formly refused  to  do  so. 

The  following  cases  announce  and  apply  the  rule 
that  t  here  is  no  implied  covenant  in  a  lease  of  prem- 
ftsea  other  than  a  furnished  house  or  apartments, 
that  the  same  are  fit  for  the  use  to  which  the  ten- 
ant mtends  to  put  them. 

There  is  no  Implied  warranty  on  a  demise  of  real 
property  only  that  it  is  fit  for  the  purpose  for 
which  It  Is  let.  Surplice  v.  Farnsworth,  8  Scott,  N. 
B.  807,  7  Mann,  ft  G.  676, 18  L.  J.  G.  P.  215, 8  Jur.  780. 

The  opinion  of  Ooltman,  J.,  in  this  case  expressly 
assents  to  the  opinion  in  Hart  v.  Wmdsor.  18  Mees. 
ft  W.  68. 18 L.  J.  Exch.  120,  8  Jur.  160,  limiting  Smith 
V.  Marrable,  11  Mees.  ft  W.  S,  2  Dowi.  N.  S.  810,  Car. 
ft  M.  479.  12  L.  J.  Exch.  223,  and  overruling  Salis- 
bury V.  Marshall,  4  Car.  ft  P.  66;  Edwards  v.  Ether- 
ington.  Ryan  ft  M.  268. 

No  implied  covenant  to  repair  arises  by  virtue  of 
Gal.  Ov.  Code,  1 1941,  providing  that  the  lessor  of  a 
building  intended  for  occupation  must,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  put  it  in  a 
condition  lit  for  occupation.  Van  Every  v.  Ogg, 
69  Cal.  668. 

Ko  duty  at  oomraon  law  devolves  upon  the  lessor 
of  real  property  (except  perhaps  where  furnished 
houses  are  let  for  lodgings*  to  put  or  keep  the 
property  in  any  particular  condition  or  fit  for  any 
part  leu  iNr  purpose.   Sieber  v.  Blanc  76  Cat  173. 

Ordinarily  a  tenant  who  leases  property  takes 

88L.iCA. 


upon  himself  all  ri^ks  except  perhaps  of  latent  de- 
fects not  discoverable  by  use  of  ordinary  dibgence.. 
and  cannot  recover  damages  from  his  landlord  be- 
cause of  an  omission  to  make  the  premises  habita- 
ble or  safe.  Purcell  v.  English,  86  Ind.  34,  44  Am. 
Rep.  256. 

There  is  no  implied  warranty  in  the  lease  of  a 
house  or  store  that  it  is  or  shall  continue  tot>efti 
for  the  purposes  for  which  it  was  let.  Lucas  v.  Coul- 
ter, 104  Ind.  81. 

There  is  no  Implied  covenant  in  the  lease  of  a 
building  for  a  dwelling  house  or  store  that  it  sbaU 
be  fit  for  habitation.  Royce  v.  Guggenheim,  106^ 
Mass.  201,  8  Am.  Rep.  323. 

Looney  v.  McLean.  129 'Mass.  83,  87  Am.  Rep.  296, 
recognizes  the  general  rule  that  a  lease  does  not 
imply  any  particular  state  of  the  property  let  or 
that  it  shall  continue  fit  for  the  porpow  for  which 
it  is  let,  but  limits  Its  application  to  premises  which 
by  the  terms  of  the  lease  pass  out  of  the  cootrol  of 
the  landlord  into  the  exclusive  poenession  of  thtf 
tenant,  and  denies  its  application  to  astairway  over 
which  the  tenants  of  the  different  rooms  in  tha- 
building  have  a  right  of  way. 

Bowe  V.  Bunking,  186  Mass.  380,  44  Am.  Rep.  471» 
applies  the  rule  that  there  is  no  warranty  Implied 
in  the  letting  of  an  unfurnished  house  or  tenement* 
that  it  is  reasonably  fit  for  use,  in  an  action  by  a 
tenant  for  injuries  caused  by  a  defective  stair,  the 
landlord  not  being  aware  of  the  defect. 

Cowen  V.  Sutherland,  146  Mass.  868,  though  hold- 
ing the  landlord  liable  for  personal  injuries  to  a. 
tenant  from  a  concealed  defect  in  the  premises  of 
which  the  landlord  should  have  been  aware,  statea- 
tbat  it  is  a  general  rule,  well  established  by  the  de- 
cisions of  the  oourt,  that  the  lessee  takes  the  risk 
of  the  quality  of  the  premises,  in  the  atisenoeof  an 
agreement  on  the  subject. 

A  tenant  who  hires  premises  takes  them  as  tbey- 
are,  and  cannot  complain  that  they  are  not  coo- 
struoted  differently.  Woods  v.  Naumkeag  Sleam 
Cotton  Co.  134  Mass.  867,  46  Am.  Rep.  844. 

It  is  well  settled  in  the  ahaenoe  of  any  covenant 
or  agreement  in  the  lease  to  repair,  an4  where* 
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Am.  Rep.  548;  Moon  ▼.  Wtbfr,  71  Pa.  429,  10 
Am.  Rep.  708;  Ubbey  y.  TUfard,  iupra;  Arden 
▼.  PtitUn,  10  Mees.  k  W.  821;  Vai  y.  Weld,  17 
Mo.  232. 

The  lessees  uDderand  by  virtue  of  their  lease 
took  the  entire  leased  property  as  tbey  found 
it. 

Clark  ▼.  Babeoek,  23  Mich.  164;  Steven t  v. 
Pi€ree,  161  Mass.  207;  Foster  7.  Peyser,  9  Cash. 
242,  57  Am.  Dec.  43;  J^e  v.  IJunking,  185 
MasA.  880,  44  Am.  Rep.  471;  CotDen  v.  Sunder- 
land, 145  Mai^s.  863;  Franklin  y.  Brown,  118 
N.  Y.  110,  6  L.  R  A.  770;  Davidson  v.  Fise/ier, 
11  Colo.  683;  Libbey  v.  Tof/ord,  supra;  La 
Farge  ▼.  Mansfield,  31  Barb.  845. 


J  ,  delivered  the  opiuion  of  the 
court: 

This  was  an  action  of  coTenaot  brooch t  in 
the  circuit  court  of  Mhsou  county  by  Gteorge 
Clifton  against  T.  Q.  Montague.  The  action 
was  predicated  upon  a  lease  executed  by  said 
T.  G.  Montague  to  said  Of  orge  Clifton  and  W. 
H.  Cayan,  dated  August  23,  1890,  whereby,  in 
consideration  of  the  rents  and  covenants 
therein  contained,  the  said  T.  G.  Montague 
leased  unto  said  Clifton  and  Cavan.  for  the 
period  of  three  years  from  that  date,  the  prem- 
ises known  as  the  "  Bedford  salt  furnace 
property,"  together  with  all  the  apptirtenances 
thereto  belonging,  including  six  salt  wells, 
tools,  and  fixtures  of  the  same,  and  the  build- 


ings of  the  party  of  the  first  part  located  thf»reon, 
situated  in  and  near  the  village  of  Cliftt^n, 
Mason  county.  West  Virginia,  with  the  right 
to  mine  coal  in  the  manner  therein  prescribed, 
to  run  said  furnace,  etc.,  npon  the  considera- 
tions and  limitations  therein  set  forth.  The 
plaintiff,  in  his  declaration,  averred  that  the 
defendant  by  said  lease,  for  himself,  impliedly 
and  by  operation  of  law,  did  coveoant  with  the 
said  George  Clifton  and  W.  H.  Cavan  that 
said  premises  and  property  included  six  salt 
wells  as  in  the  said  deed  specified,  suitable  for 
pumping  brine  therefrom  and  supplyiog  the 
same  to  said  furnace  in  the  manufacture  of 
salt  on  said  premises,  and  that  the  defendant 
had  not  performed,  fulfilled,  and  kept  the 
covenants  contained  in  said  deed  according  to 
the  tenor  and  effect,  true  intent,  and  meaning 
thereof,  in  this:  That  there  were  not  six  salt 
wells  on  said  premises,  as  called  for  in  said 
deed  suitable  and  proper  for  pumping  brine 
thereftum  and  supplying  brine  to  paid  furnace 
for  the  manufacture  and  sale  of  salt,  but  that 
there  were  only  five  salt  wells  on  said  premi.sea 
suitable  for  pumpine  brine  therefrom  and  sup- 
plying brine  to  said  furnace  in  the  manufac- 
ture and  sale  of  salt.  On  the  lOih  day  of  Feb- 
ruary, 1898,  the  defendant  craved  oyer  of  the 
lease,  and  demurred  to  the  plaintiff's  declara- 
tion, which  demurrer  was  overruled,  and 
thereupon  the  defendant  pleaded  covenants 
performed  and  covenants  not  broken,  and  issue 


there  is  oo  fraud,  misrepresentation,  or  cooceaN 
ment  bj  tbe  leeeor,  there  is  no  tnapllcd  warranty  on 
bis  part  that  tbe  leased  premiaee  are  fit  for  tbe  pur- 
poees  for  which  thej  are  rented,  or  oovenanc  to 
put  tbem  in  repair  or  keep  them  so.  Harpel  v 
i^ill  (Minn.)  (15  N.  W.  9ia 

Krueirer  v  Ferraot,  29Minn.  885,  48  Am.  Bep.  228, 
applies  the  rule  that  there  is  no  implied  covenant 
in  a  lease  of  abuildlnir  t1"^t  the  same  is  or  wiU 
prove  to  t)e  suitable  for  the  v^nanVs  use  or  business 
to  parts  of  the  buildlnir  not  expressly  demised  to 
tbe  tenant  but  which  are  neoeesary  for  his  use  or 
protection. 

There  is  no  implied  warranty  on  a  demise  of 
premises  that  they  shall  be  fit  for  the  particular 
purpose  for  which  they  are  hired.  Kerr  v.  Merrill 
4Mo.  App.  50e. 

Tbe  fteners  I  doctrine  of  the  law  is  that  on  a  demise 
there  is  no  implied  contract  that  tbe  proi>erty  is  Ht 
for  the  use  for  which  the  lessee  requires  it,  whether 
for  habitation,  occupai ion,  qr  cultivation.  Mullen 
V.  Bainear,  45  N.  J.  L.  620;  Murray  v.  Albertson,  60 
K.  J.  L.  107. 

Byre  v.  Jordan,  ill  Mo.  tf 4,  denies  liability  of 
landlord  to  tenant  for  a  persona)  injury  from  a 
patent  defect  in  tbe  absence  of  fraud,  deceit,  or 
concealment. 

There  is  no  implied  warranty  in  a  demise  of  a 
portion  of  a  buildinar  that  any  part  of  the  building 
ia  in  a  safe  condition  for  any  apparently  intended 
use.    Simons  v.  Seward,  S  Jones  ft  8.  408. 

There  is  no  Implied  warranty  in  the  letting  of 
realty  lands  or  tenements  that  tbey  are  ilt  for  the 
use  for  which  the  lesrae  requires  them.  McGlashan 
V.  TaUmadge,  87  Barb.  818. 

This  was  an  action  for  rent  upon  a  sealed  agree- 
ment for  leasing  a  dwelling  bouse,  and  the  opinion 
distinpruishes  It  from  Smith  v.  Marrable  upon  the 
ground  that  the  latter  case  was  for  use  and  occupa- 
tion and  tbe  subject  of  the  lease  was  a  furnished 
boose,  the  defense  being  that  the  furniture  was 
not  tit  for  use. 

There  is  oo  Implied  warranty  Hi  a  oootraot  of 

JU  R.  A. 


letting  that  the  premises  are  tenantable.  Post  v. 
Vetter,  2  B.  D.  Smith,  248,  and  Mayer  v.  Muiler,  1 
Httt.  4B1. 

Tbere  is  no  implied  covenant  in  a  lease  of  a  build- 
lnir for  a  special  purpose  that  it  is  or  shall  continue 
tobfs  tt  for  the  purpose  for  wbioh  It  is  demised, 
although  any  other  use  is  especially  prohibited  by 
the  terms  of  the  lease.  Howard  ▼.  Doolittle,  8 
Duer,  484. 

The  tenant  takes  the  premises  for  better  or 
worse  in  the  absence  of  any  agreement  by  tbe  land- 
lord to  make  reoairs.  Bloomer  v.  Merrlll.l  Daly,  486. 

Bdwards  v.  New  York  ft  H.  R  Go.  96  N.  7. 24A,  60 
Am.  Rep.  660,  states  that  it  is  tbe  universal  rule,  to 
whlcb  no  exception  can  be  found  in  any  case  now 
regarded  as  authority,  that  upon  a  demlee  of  real 
estate  there  is  no  implied  warranty  that  the  prop- 
erty is  fit  for  occupation  or  suitable  for  the  use  or 
purpose  for  which  It  is  hired,  holding  that  in  the 
absence  of  a  nuisance  or  wilful  wrong  or  fraud  or 
culpable  negligence  on  the  part  of  the  landlord, 
be  IS  not  liable  for  injuries  suffered  by  any  person 
occupying  or  going  upon  premtiies  during  the  term 
of  tbe  demise,  and  that  there  is  no  distinction  be- 
tween a  case  of  a  demise  of  a  dwelling  house  and  of 
a  building  tot>e  used  for  public  purposes. 

There  IS  no  implied  covenant  in  a  lease  of  prem- 
ises for  a  particular  purpose  that  it  is  tit  for  use  for 
such  purpose.    Huberv.  Baum,  16S  Pa.  636. 

There  Is  no  implied  covenant  in  the  lease  of 
a  building  that  it  Is  suitable  for  tbe  purpose  for 
which  the  tenant.intend8  to  use  it.  Wien  v.  Simp- 
son, 2  Phila.  156. 

The  rule  that  there  is  no  Implied  ooveiuint  in  a 
lease  of  premises  that  the  same  are  safe  is  applied 
by  Peres  v.  Rayband,  76  Tez.  191,  7  L.  B.  A.  <B0,  in 
an  action  by  a  servant  of  the  tenant  against  the 
landlord  for  injuries  occasioned  by  the  defective 
oonditlon  of  tbe  premises  at  the  time  of  the  leasing. 

Tbere  is  no  implied  warranty  in  tbe  lease  of  a  por- 
tion of  a  building  that  the  premises  are  fit  for  tbe 
>  purposes  fur  which  tbey  are  leased.  Lynob  ▼• 
J  Ortlieb,  70  Tez.  727. 
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wai  thereoo  loloed.  On  the  8tb  day  of  Ma^ , 
1B93,  the  plaintiff  was  allowed  to  amend  bis 
declHration  at  bar  by  Inserting  an  additional 
count,  in  wbicb  count  tbe  breach  was  alleged 
as  follows:  "Axkd  plaintiff  avers  that,  after 
said  lease  bad  been  made  and  entered  into  as 
aforesaid,  tbe  said  defendant,  through  bis 
agents  and  employees,  continued  to  work  on 
said  well  in  tbe  act  of  putting  it  in  proper 
order  and  repair  for  sometime  thereafter,  but 
said  defendant  failed  and  refused  to  finish  tbe 
work  of  repairing  said  well;  and  by  tbe  negli- 
gence of  bis  (defendant's)  agents  and  em- 
ployees, while  said  repairs  were  in  progress, 
saia  well  was  rendered  wholly  worthless  and 
made  incapable  of  use  by  said  lessees,  Clifton 
and  Cavan,  and  said  well  was  practically  de- 
stroyed, leaving  in  effect  but  five  salt  wetis  on 
said  premises;  and  by  reason  of  said  negligence 
of  the  said  defendant,  through  bis  agents  and 
employees,  in  working  on  said  well  as  afore- 
said, said  well  was  so  much  injured  and  im- 
paired as  not  to  be  practically  susceptible  of 
bein^  put  in  proper  and  suitable  condition  for 
use  m  connection  with  salt  furnaces.  And 
plaintiff  avers  that  the  defendant,  in  thus  hold- 
ing out  to  Clifton  and  Cavan  before  said  lease 
was  executed  bis  purpose  and  intention  of  re- 
pairing said  sixth  well,  whereby  said  lessees 
were  induced  to  enter  into  saia  tease,  after 
the  execution  to  abandon  as  aforesaid,  tbe 
repairs  of  said  well,  and  by  defendants'own 
acts,  as  aforesaid,  to  render  said  well  wholly 
worthless,  was  and  is  a  gross  fraud  tbereby 
practised  upon  said  lessees."  On  the  16th 
day  of  May,  1898,  the  demurrer  to  the  decla- 


ration as  amended  was  faustnined,  and  the 
plaintiff  filed  a  second  amended  declaration  by 
adding  two  new  counts  thereto,  in  tbe  first  of 
wbicb  counts  tbe  plaintiff  averred  that  *'tbe 
said  defendant,  since  tbe  making  of  said  deed, 
hitherto  bad  not  performed,  fulfilled,  and 
kept  the  covenanta  in  said  deed  contained  on 
bis  part  to  be  performed,  fulfilled,  and  kept  ac- 
cording to  the  tenor  and  effect  and  true  intent 
and  meaning  of  said  deed,  in  this  to  wit: 
That  there  were  not  six  salt  wells  on  said  prem- 
ises, as  called  for  in  said  deed,  but  that  there 
were  only  five  salt  wells  on  said  premises,  and 
not  six  as  stipulated  in  said  deed  or  lease. 
And  plaintiff  further  averred  that,  in  conse- 
quence of  there  being  but  five  salt  wells  on  said 
premises,  tbe  said  George  Clifton  and  W.  H. 
Cavan  were  forced  and  compelled  to  provide 
another  salt  well  at  their  own  cost  and  expense, 
and  at  great  delay  and  loss  of  time,  and  they 
were  thereby  greatly  hindered  and  injured  in 
the  business  of  tbe  manufacture  and  sale  of 
salt  on  the  said  premises  described  and  leased 
in  and  by  said  deed,  of  all  of  which  the  said  de- 
fendant afterwards,  to  wit,  on  the  Ist  day  of 
December,  1892,  and  long  prior  thereto,  bad 
notice."  In  the  second  count  tbe  plaintiff 
avers,  as  a  breach  of  covenant,  "that  tbe  said 
defendant,  since  the  making  of  tbe  deed  afore- 
said, hitherto  has  not  performed,  fulfilled,  and 
kept  the  covenants  in  said  deed  contained  on 
his  part  to  be  performed,  fulfilled,  and  kept 
according  to  tbe  tenor  and  effect,  true  intent, 
and  meaning  of  said  deed,  in  this,  to  wit: 
That  the  said  defendant  failed  and  neglected 
to  deliver  unto  tbe  said  plaintiff  and  said  W. 


Ttiere  is  no  implied  corenant  in  the  lease  of  a 
bouse  tbat  it  la  teoantab'  Brewster  v.  De  Frem- 
ery,  33  Cal.  841. 

No  implied  warranty  of  a  habitable  condition  of  a 
bouse  leased  for  a  dwelllug  la  created  by  Cal.  Oode 
Civ.  Proo.  fll941,  providing  tbat  the  lessor  Hiust  put 
It  in  sucb  oonditioD.  Angevine  v.  Knox-Goodrich 
<Ca1.}  18  L.  R.  A.  264. 

It  is  not  Inoumbeot  upon  the  landlord  of  a  house, 
Tfho  knows  that  it  la  in  an  unfit  and  daofierous 
erate,  to  disclose  that  fact  to  a  leraee  who,  he  knows, 
wants  it  for  immediate  occupation.  Keates  v.  Barl 
Cadofiran,  10  C.  &  601, 20  L.  J.  a  P.  76, 15  Jur.  428. 

A  tenant  of  a  house  Is  not  excused  from  payment 
of  rent  by  tbe  unwbolesomeness  of  tbe  drainage.  In 
theabeence  of  any  express  covenant  on  the  land- 
lord's part  tbat  tbe  bouse  shall  bd  habitable.  Heard 
V.  Camplln,  15  L.  T.  487. 

In  the  absence  of  any  agreement  on  the  subject, 
tkie  person  who  agrees  to  take  a  bouse  must  take  it 
as  It  staTids,  and  cannot  call  on  tbe  lessor  to  put  It 
into  a  habitable  condition.  Chap  pell  v.  Gregory, 
84Beav.  250. 

The  lessee  in  the  lease  of  a  house,  in  the  absence 
of  an  express  agreement  on  the  subject,  takes  it  for 
better  or  worse.    Smith  v.  Kinkaid,  1  111.  App.  620. 

There  is  no  implied  contract  m  a  lease  of  a  dwell- 
ing house  tbat  tbe  premises  are  tenantable  or  will 
continue  so  during  the  term.  HcCoull  v.  Herzberg, 
88  lU  App.  542. 

Tbe  rule  that  the  letting  of  a  house  does  not  im- 
ply that  it  is  fit  or  will  continue  fit  for  the  purposes 
for  which  it  is  let,  applies  equally  to  the  case  of  tbe 
letting  of  several  rooms  in  a  tenement  houaetothe 
flame  tenant  if  they  pass  out  of  the  ooniroi  of  the 
landlord  into  tbe  exclusive  possession  of  the  tenant. 
McEcon  V.  Cutter,  156  Mass.  206. 

There  is  no  impUed  covenant  in  a  lease  of  a  dwell- 
ing bouse  that  the  premises  are  fit  for  habitation, 

88  lu  R,  A* 


and  tbe  doctrine  caveat  emptor  applies.  Stevens  v. 
Pierce,  151  Mass.  20V. 

There  is  no  implied  covenant  in  the  lease  of  a 
house  or  a  residence  that  it  is  reasonably  fit  for 
habitation.  Foster  v.  Peyser,  0  Cush.  242,  57  Am. 
Dec.  48. 

*  Westlake  v.  DeGraw,  26  Wend.  66B,  rejects  a  de- 
fense in  an  action  for  use  and  occupation  of  a  house 
tMised  on  the  unhealthy  condition  of  the  premises 
at  tbe  time  when  the  lease  was  executed,  the  tenant 
having  the  means  of  knowledge  of  such  condition 
at  the  time. 

There  is  no  implied  covenant  in  a  lease  of  a  dwell- 
ing house  tbst  it  is  fit  for  habitation,  but  the  exis- 
tence of  the  conditions  rendering  tbe  house  unfit 
for  habitation  of  which  the  landlord  was  aware  and 
failed  to  make  known  to  the  tenant,  may  Justify 
the  tenant  in  quitting  the  premises.  Wallaoe  v. 
Lent,  1  Daly,  481. 

Roosevelt  v.  A  bbatt,  2  Bobt.  196,  while  not  holding 
that  there  is  an  implied  covenant  in  a  lease  of  h. 
house  to  be  used  as  a  boarding  house  that  it  is  suit- 
able for  tbat  purpose,  holds  that  if  such  a  covenant 
is  implied  it  cannot  be  so  extended  as  to  cover  *^ist 
Clara"  or  any  particular  description  of  boarding 
houses  not  expressly  designated  in  the  lease. 

There  is  no  implied  covenant  that  premises  are 
fit  for  the  use  for  which  the  tenant  designs  them, 
or  even  that  they  are  tenantable.  lAughin  v.  Kief. 
15  Alb.  L.  J.  265. 

There  Is  no  implied  warranty  that  the  demised 
houf>e  is  fit  for  occupation.  Jackson  v.  Odell,  12 
Daly,  845;  O^Brien  v.  Cap  well,  60  Bart>.  497;  Cleves 
V.  WUlougbby,  7  Hill,  88. 

There  is  no  implied  oovenant  in  the  leaae  of  a 
house  that  the  plumbing  la  not  defective.  Coulson 
V.  Whiting,  14  Abb.  N.  a  60. 

A  covenant  that  a  building  is  lit  for  residence  is 
not  implied  in  the  lease  of  the  whole  of  an  unfum- 
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n.  Cavan  the  six  salt  wells  in  said  deed  or' 
lea5e  stipulated  for,  and  only  delivered  unto 
tbem  five  salt  wells,  instead  of  the  six  wells 
called    for  in  said    lease,  and  that,  in  oonsc- 

?|ueuce  of  the  failure  and  neglect  of  the  said  de- 
endant  to  deliver  unto  the  said  plaintiff  and 
said  W.  H.  Cavan  the  six  salt  wells  stipulated 
for  in  said  deed  or  lease,  and  by  reason  of  his 
delivery  of  only  five  salt  wells  unto  said  plain- 
tiff and  said  Cavan,  the  said  George  Clifton 
and  W.  H.  Cavan  were  forced  and  compelled 
to  provide  another  salt  well  at  their  own  cost 
and  expense,  and  at  great  delay  and  loss  of 
lime,  and  they  were  thereby  greatly  hindered 
and  injured  in  the  business  of  the  manufacture 
and  sale  of  salt  on  the  said  premises  described 
in  and  by  said  deed,  of  all  of  which  the  said  de- 
fendant afterwards  had  notice."  At  the  Sep- 
tember term,  1893,  the  defendant  craved  oyer 
of  the  writing  obligatory  sued  on  in  this  ac- 
tion, and  demurred  to  the  plaintiff's  declara- 
tion as  amended,  and  to  each  count  thereof,  in 
which  the  plaintiff  joined,  which  demurrer 
was  sustained  by  the  court  as  to  counts  Nos. 
1  and  2,  and  overruled  as  to  counts  Nos.  8  and 
4,  being  the  Utst  two  counts  added,  by  way  of 
amendment,  to  said  declaration;  and  the  de- 
fendant pleaded  covenants  performed  and 
covenants  not  broken,  and  issue  was  joined 
thereon.  The  case  was  submitted  to  a  jury, 
and  after  the  plaintiff  had  introduced  all  of  his 
witnesses,  and  examined  tbem  before  the  jury, 
and  rested  his  case,  the  defendant,  by  his  at- 
torney, moved  the  court  to  exclude  from  the 
jury  all  the  evidence  introduced  by  the  plain- 
tiff, which  motion  was  sustained  by  the  court; 


and  the  plaintiff,  by  his  counsel,  excepted,  and 
asked  that  the  evidence  so  excluded  be  certified 
by  the  court  and  made  part  of  the  record, 
which  was  accordingly  done;  and  the  jury 
found  a  verdict  for  the  defendnnt,  and  there- 
upon the  plaintiff  moved  the  court  to  set  asido 
the  yerdict  and  award  him  a  new  trial,  be- 
cause said  verdict  was  contrary  to  the  law  and 
the  evidence,  which  motion  the  court  overruled. 
The  plaintiff  excepted.  Judement  was  ren- 
dered for  the  defeudant  and  thts  writ  of  error 
was  obtained. 

The  first  error  assigned  and  relied  upon  by 
the  plaintiff  in  error  is  as  to  the  action  of  the 
circuit  court  in  sustaining  the  demurrer  to 
the  plaintiff's  declaration  and  first  amended 
declaration.  If,  in  considering  the  questions 
raised  by  this  assignment  of  error,  we  turn  to 
the  rules  prescribed  by  the  elementary  works 
in  regard  to  the  action  of  covenant  as  a  remedy, 
and  we  find  in  Chitty's  Pleading  (10th  ed.  vol.  1, 

{).  129)  the  author  says:  "The  rules  respect- 
ng  this  action  are  few  and  simple.  It  is  a 
remedy  provided  by  law  for  the  recovery  of 
damages  for  the  breach  of  a  covenant  or  con- 
tract under  seal.  It  cannot  be  maintained 
except  against  a  person  who,  by  himself  or 
some  other  person  acting  on  his  behalf,  has 
executed  a  deed  under  seal,  or  who,  under 
some  very  peculiar  circumstances  which  will 
be  noticed  hereafter,  has  agreed  by  deed  to  do 
a  certain  thing.  In  the  case  of  a  covenant 
under  seal  an  action  of  covenant  may  be  sup- 
ported, whether  such  covenant  be  contained 
in  a  deed  poll  or  indenture,  or  be  express  or 
implied  by  law  from  the  terms  of  the  deed.** 


tobed  dwelling  for  a  definite  term  under  a  single 
contract  which  ountaios  no  covenant  that  the 
premises  are  in  frood  repair  or  that  the  lessor  vrill 
keep  them  so.  Daly  v.  Wise,  138  N.  Y.  800,  16  L.  B. 
A.  233 

Gilfaooley  v.  Washinflrton^  4  N.  Y.  217,  rejects  the 
defease  In  an  action  for  rent  upon  a  lease  under 
Ileal  of  apartments  in  a  building  based  on  the  fact 
ttint  t>cfore  the  lease  the  landlord  sublet  the  lower 
apartments  to  a  person  who  used  tbem  as  a  place 
of  prostitution,  drinking,  etc.,  to  the  great  disturb- 
ance of  the  defendant,  it  not  being  shown  that  the 
landlord  bad  leased  them  for  such  purpose  or  knew 
triut  they  were  to  be  used  for  such  purpose.  Meeks 
V.  Bowerman«  1  Daly,  90,  makes  a  similar  decl. 
■inn. 

Jaffe  ▼.  Harteau,  60  N.  Y.  806, 15  Am.  Rep.  4S8,  ap- 
plies the  rule  that  there  is  no  implied  covenant  in 
a  lease  as  to  the  fitness  of  the  premises  for  the  use 
do9iflmed  to  a  lease  of  a  dwelling  house  in  an  action 
by  the  wife  of  the  tenant  for  personal  injuries  by 
the  explosion  of  a  kitchen  boiler. 

There  la  no  implied  covenant  in  a  lease  of  a  house 
that  it  is  in  a  tenantable  condition.  Wheeler  v. 
Crawford.  86  Pa.  827;  Moore  v.  Weber,  71  Pa.  428, 10 
Am.  Rep.  706;  Coe  v.  Vogdes,  71  Pa.  883. 

There  is  no  implied  covenant  in  a  lease  of  land  or 
of  a  house  as  to  the  condition  of  the  land  or  house 
let.    Banks  v.  White,  1  Sneed,  611. 

Tbere  is  no  implied  warranty  in  a  lease  of  a  house 
that  it  is  reasonably  fit  for  occupation.  Doyle  v. 
Union  P.  R.  Go.  147  O.  8.  418.  87  L.  ed.  223. 

There  if  no  implied  warranty  on  the  pert  of  the 
lorsor  of  land  for  agricultural  purposes  that  no 
noxious  plants  are  growing  on  the  demised  prem- 
ises.   Erekine  v.  Adeane.  6  Moak,  Bog.  Kep.  5i)4. 

Tbere  is  no  implied  covenant  on  the  part  of  the 
lessor  of  a  farm  that  it  is  or  shall  be  reasonably  fit 
ror  cultivation.    Estep  v.  Estep,  23  Ind.  Ill 

83  L.  a  A. 


I  There  is  no  implied  covenant  in  a  lease  of  lana 
that  the  same  is  accessible  by  it>ad.  Uaodraban  v. 
O^Regan,  45  Iowa,  208. 

Tbere  is  no  implied  covenant  In  a  demise  of  a  salt 
well  that  the  well  shall  be  of  any  particular  pro- 
ductive capacity,  and  in  the  absence  of  a  distinct 
agreement  the  lessee  takes  it  as  he  finds  it.  Clark 
V.  Babcook,  28  Mich.  164. 

There  is  no  implied  wairanty  in  a  lease  of  lands 
that  they  are  fit  for  the  purposes  for  which  they 
are  rented.    Hazlett  v.  Powell,  80  Pa.  200. 

Tbere  is  no  implied  covenant  in  a  lease  of  the 
right  to  mine  coal  that  there  Is  coal  in  the  supposed 
veins.  Harlan  v.  Lehigh  Coal  ft  Nav.  Co.  85  Pa. 
287. 

Davidson  v.  Fischer,  11  Colo.  688,  applies  the  rule 
of  caveat  emptor  and  denies  the  right  of  a  tenant  to 
recover  from  the  landlord  for  damages  to  property 
from  the  fall  of  the  building  In  which  the  demised 
storeroom  and  cellar  were  situated  owing  to  a 
parent  defect  in  the  building. 

There  is  no  impllod  covenant  in  a  demise  of  cer- 
tain floors  in  a  warehouse  that  the  building  is  fit  for 
the  purposes  for  which  it  is  to  be  used.  Manchester 
Bonded  Warehouse  Co.  v.  Carr,  U  R.  6  C  P.  Div 
607,  40  L.  J.  C.  P.  809,  43  L.  T.  N.  8.  476,  29  Week. 
Rep.  854,  45  J.  P.  7. 

Tbere  is  no  Implied  warranty  in  a  contract  be- 
tween a  ship  owner  and  a  master  whereby  the  latter 
takes  a  tug  for  voyage  at  a  specified  price  for  his 
services,  that  the  tug  shall  be  reasonably  eflicient 
for  the  purposes  of  the  voyage,  and  the  master 
cannot  recover  damages  resulting  from  the  in- 
creased time  required  to  make  the  voyage  because 
of  tbe  defective  condition  of  the  tug.  Robertson 
V.  Amason  Tug  ft  L.  Co.  46  L.  T.  N.  8. 146,  L.  R.  7, 
Q.  a  Div.  608,  51  L.  J.  Q.  B.  68, 80  Week.  Rep.  806, 4 
Asp.  M.  C.  496. 

The  rule  that  there  is  no  implied  covenant  In  a 
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Upon  tbifl  question  as  to  the  existeDce  aod  extent 
of  implied  coTenants,  Mr.  Justice  Swavne.  in 
delivering  the  opioion  of  the  court  in  the  case 
of  Sheets  ▼.  Selden,  74  U.  8.  7  Wall.  423,  19 
L.  cd.  169,  says:  "The  tendency  of  modern 
decisioDS  is  not  to  imply  covenants  which 
noight  and  ought  to  have  been  expressed,  if 
intended.  A  covenant  is  never  implied  that 
the  lessor  will  make  any  repairs.  The  tenant 
cannot  make  repairs  at  the  expense  of  the 
landlord,  unless  by  special  agreement.  If  a 
demised  house  be  burned  down  by  acculent, 
the  rent  does  not  cease.  The  lessee  continues 
liable,  as  if  the  accident  had  not  occurred." 
In  the  case  under  consideration  the  lessees 
covenanted  and  agreed  to  pay  to  the  lessor,  his 
personal  representative  or  assigns,  $250  per 
month,  at  the  end  of  each  calendar  month,  for 
the  use  of  the  furnace  and  the  bittern  flow- 
ing therefrom,  and  for  use  of  stable  and  ten 
dwelling  bouses  upon  said  premises,  and,  in 
addition  thereto,  to  pay  a  royalty  for  the  coal 
to  be  mined  by  them  in  the  quantity  and  man- 
ner therein  prescribed."  And  it  was  further 
provided  that,  if  said  Ic^^sees  failed  or  neg- 
lected to  pay  the  parry  of  the  first  part  the 
rent  and  royalty  for  the  space  of  five  days 
after  the  same  became  due,  without  further 
demand  the  said  lessor  might  re-enter  and  take 
possession  of  said  premises  without  legal  pro- 
cess and  put  an  end  to  said  tenancy,  without 
waiving  any  security  held  by  him  for  such 
rent  and  ro)  alty.    Said  lessees  also  covenanted 


to  keep  said  furnace  plant  in  proper  and  saffi- 
cient  repair,  and,  at  the  terminntion  of  the 
lease,  to  surrender  and  deliver  posses<(ion  of 
the  premises  and  property  therein  described 
unto  the  said  lessor,  his  heirs  or  assigns,  in  good 
working  order  and  condition,  unless  destn»yed 
by  fire  or  unavoidable  casualty  not  caused  by  the 
negligence  or  carelessness  of  said  lessees,  their 
servants,  or  agents.  Now  oyer  was  craved  of 
this  lease  when  the  demurrer  was  entered;  and, 
in  determining  the  quest  ion  raised  by  the  demur- 
rer, we  must  take  the  lease  by  the  four  corners, 
and  gather  from  the  entire  instrument  the  true 
intent  of  the  contracting  parties.  It  appears 
therefrom  that  $2oO  per  month  was  to  be  paid 
for  the  use  of  the  furnace  and  the  bittern  flow- 
ing therefrom,  and  that  the  lessees  expressly 
covenanted  and  agreed  to  keep  the  furnace 
plant  in  order  and  suflicient  repair.  Now, 
T^hat  is  mesnt  by  the  words  "furnace  plaut"? 
Webster  defines  the  word  * 'plant,"  in  a  com- 
merciol  point  of  view,  as  follows:  "The  whole 
machinery  and  apparatus  employed  in  carry- 
ing on  a  trade  or  mechanical  business,  also 
sometimes  including  real  estate  and  whatever 
represents  investment  of  capital  in  the  means 
of  carrying  on  a  business,  but  not  including 
material  worked  upon  or  finished  produris;  as 
the  plant  of  a  foundry,  a  mill,  or  a  railroad." 
By  the  express  terms  and  provisions  of  the 
lease,  then,  the  lessees  were  to  keep  said  fur- 
nace plant  in  proper  and  sufficient  repair. 
The  words  "furnace  plant/'  under  the  above 


lease  that  the  premises  are  tenaotable  is  applied  to 
the  lease  of  a  store  in  which  the  plumbing  was  de- 
fective, by  Blake  v.  Raoous,  S6  IlL  App.  438. 

Naumberg  v.  rouog,  44  N.  J.  L.  831. 48  Am.  Rep. 
880.  applies  the  rule  to  a  lease  of  a  manufactory, 
and  holds  tbat  there  ts  oo  sucb  Implied  covenant  in 
respect  to  the  capacity  of  the  machinery.  This 
case  states  that  Bmitb  v.  Harrabie  has  never  been 
followed  except  upon  the  precise  circumstances 
upon  which  it  was  decided,  and  then  only  as  ena- 
bllnfr  the  tenant  to  abandon  the  premises,  rescind 
the  lease,  and  defend  against  the  payment  of  rent. 

In  the  lease  of  a  store  or  warehouse  there  is  no 
fmolled  warranty  that  the  building  is  safe,  well- 
built,  or  fit  for  any  particular  use.  Libk)ey  v.  Tol- 
ford,  48  Me.  818, 77  Am.  Dec.  289;  Toole  v.  Beckett, 
87  Me.  644, 24  Am.  Bep.  (M. 

There  is  no  covenant  Implied  by  law  in  the  lease 
of  a  shop  tbat  the  same  is  and  shall  remain  in  a  con- 
dfcioo  suitable  to  be  occupied  for  the  purpose  for 
which  it  is  demised.    Welles  ▼.  Oastles,  8  G  ray,  82& 

There  is  no  implied  covenant  in  a  lease  of  a  por- 
tion of  a  building  or  warehouse  that  the  building  is 
reasonably  fit  for  occupancy  for  the  purposes  in- 
tended. Dutton  V.  Qerrisb,  9  Cush.  88,  56  Am. 
Deo.  46. 

There  is  no  implied  covenant  in  a  demise  of  a 
•tore  that  the  same  is  provided  with  drainage  facili- 
ties suitable  for  its  location  or  for  the  lessee^  busi- 
ness.  Wilkinson  ▼.  Clausen,  29  Minn.  91. 

There  is  no  implied  condition  in  a  lease  of  a  part 
of  a  business  block  that  the  same  shall  be  fit  for  use 
for  the  purpose  for  which  the  tenant  Intends  to  use 
tt   Boott V.Simons, 64 N.H. 426. 

There  is  no  implied  covenant  in  a  lease  of  a  store 
tbat  the  same  is  in  a  safe  condition  for  use  or  will 
not  become  unsafe.  Kabus  ▼.  Frost,  18  Jones  ft 
&  72. 

The  rule  is  applied  by  Opdyke  v.  Prouty,  8  Han 
8tt,  to  a  countirdaim  in  an  action  for  rent  of 
a  store  based  on  injuries  to  tne  tenants  stock  from 
defects  In  water  pipes. 

L.  R«  A. 


In  Georgia,  however,  where  the  duty  of  keeping 
the  premises  in  repair  is  imposed  by  statute  upon 
the  landlord,  it  is  held  (Driver  v.  Maxwell,  58  Ga. 
11),  thac  generally  where  full  rent  to  reserved  the 
landlord  to  to  l)e  understood  as  letting  his  property 
in  a  condition  reasonably  fit  for  the  purpose  for 
which  it  was  m  tended  to  be  used. 

8o  also  in  Quebec,  where  the  leflsor  to  by  statute 
bound  to  warrant  the  lessee  against  all  defects  and 
defaults  in  the  thing  leased  which  prevent  or 
diminish  its  Use,  it  to  held  (Lauriee  T.TIveootte,  Kai  • 
Jud.  Quet)ec,  9  C.  8. 88),  tbat  the  refusal  of  the  land- 
lord to  disinfect  premises  infected  with  a  conta- 
gious disease  Justifies  the  tenant  in  refusing  to 
take  possession. 

In  the  ateence  of  any  statute  affecting  the  ques- 
tion, the  cases  are  .unanimous  on  the  proposition 
that  there  is  no  implied  covenant  In  the  sense  In 
which  that  phrase  to  used  herein  in  property 
other  than  furnished  bouses,  that  the  same  to 
reasonably  fit  for  the  use  intended,  except  as 
to  a  portion  of  the  premises  not  passing  out  of 
the  landlord*s  poi«ession.  It  to  thought  that  all 
cases  that  may  at  first  seem  to  hold  to  the  oontraiy 
are  either  cases  m  which  the  covenant  to  raised  tqr 
construction,  as  in  Wolfe  v.  Arrott,  109  Pa.  iOK 
where  it  is  held  that  a  covenant  in  a  lease  tliat  the 
lessee  will  not  use  the  premises  other  than  as  a 
dwelling  implies  a  oonditlon  that  they  are  lit  for 
occupancy  as  a  dwelling,  and  La  Farge  v.  Mans- 
field, 31  Barb.  846,  in  which  the  deotoion  was  also 
twsed  on  the  language  of  the  lease,  and  other  cases 
tbat  might  be  cited  or  cases  which  do  not  rest  upon 
an  implied  covenant,  but  upon  the  tortious  con- 
duct of  the  Uindlord  In  falling  to  reveal  defeets 
of  which  he  was,  or  should  have  been,  aware.  Ae 
examples  of  the  latter  class  of  cases  the  following 
may  be  cited:  Goke  v.  Gutkeee,  80  Ry.  608, 44  Am. 
Bep.  480;  Oowen  v.  Sunderland,  146  Mass.  883;  Minor 
X,  Sharon,  112  Mass.  477,  27  Am.  Bep.  122;  Kern  ▼• 
My  11.  80  Mich.  525, 8  L.  B.  A.  682;  May  wood  v.  Lovaiw 
78  Mich.  136;  Staples  v.  Andecson,  8  Bobt.  827;  Bhine- 
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^pfloition  wr  must  rpcmrd  u  broad  enough  to 
cover  the  six  huit  wells,  and  especially  is  this 
the  case  whec  the  lease  od  its  face  describes 
the  properly  leased  as  the  ''Bedford  salt  fur- 
nace pioperty,"  logrlher  with  all  the  appur- 
tenaocfs  thereto  belontiing.  including  six  salt 
-wells,  tools,  and  fixtures  of  the  same,  etc.;  and, 
-when  we  look  fun  her,  it  is  apparent  that  the 
lei^secs  coveniinted  and  aizreed  to  sunender 
and  deliver  possession  of  the  premises  and 
property  tliereinbefoie  dfsciibed  uuto  the  party 
of  the  first  part,  bis  heirs  or  assi^rns,  in  good 
working  order  and  condition,  unless  destroyed 
by  fire  or  other  uuavoidnble  CMsnnliy  not  caused 
by  the  DPglijrcnce  <>r  careltssues  of  said  lessees, 
their  servants  or  agents.  Now  it  is  not  to  be 
presumed  that  said  les«ees  would  liave  cove- 
nanted to  return  the  pT<  perty  described  in  the 
lease  (which,  in  express  words,  includes  six 
«nlt  wells)  if  there  were  only  five  salt  wells  on 
the  property,  or  that  they  would  have  entered 
into  a  covenant  under  seal  for  the  lease  of  six 
salt  wells  w?ien  in  reality  there  were  only  five  on 
the  propel ty.  Eigeiow,  in  his  valuable  work 
on  Fstoppel  (5lh  ed.),  on  page  «11,  says:  ''Gen- 
«rn11y  speaking,  it  is  often  said  that  a  man  is 
presunied  to  know  the  truth  in  regard  to  fncts 
within  bis  own  special  means  of  ktiowledge. 
>1ore  definitely,  the  rule  has  been  thus  stated: 
What  a  person  is  bound  to  know  has  recard  to 
bis  particular  means  of  knowledge,  and  to  the 
nature  of  the  representation,  and  is  then  sub- 
ject to  the  test  of  knowledge  which  a  man. 


paying  that  attention  which  every  man  owes 
to  ids  neighbor  in  making  a  representation, 
woul^  have  acquired  in  the  particular  case  by 
the  use  of  such  means."  In  the  case  at  bar, 
the  lessor,  in  describing  the  property  leased, 
speaks  of  it  as  the  following  premises  and 
properties,  to  wit:  "1  he  premises  known  aa 
the  'Bedford  salt  furnace  property,'  together 
with  all  the  appurtenances  thereto  belonging, 
including  six  salt  weils,"  etc.,  located  thereon. 
The  lessees,  we  must  conclude,  bad  the  meana 
of  knowledge  within  their  power  aa  to  the 
number  of  salt  wells  on  this  salt  property. 
The  number  of  salt  wells  on  the  pro()eriy  was 
not  a  matter  of  insignificRnce,  but,  on  the  con- 
trary, the  gravamen  of  the  complaint  in  the 
plaintiff's  declaration  is  that  there  were  only 
five  salt  wells  instead  of  six,  as  set  forth  and 
described  in  the  lease.  We  must,  then,  regard 
the  words  'including  six  salt  wells"  as  a  par- 
ticular and  definite  recital  of  a  material  fact, 
and  under  the  head  of  Estoppel  (7  Am.  dt  Eng, 
Enc.  Law,  p.  7)  the  la'w  is  stated  thus:  **Par- 
ticular  and  definite  recitals  are  conclusive  evi- 
dence of  the  material  facta  stated;*'  meaning 
the  material  facts  stated  in  a  deed.  And  Bige- 
low  on  Estoppel  (5tb  ed.)  on  pasre  845,  aaya: 
**Betwet*n  the  grantor  and  grantee  the  recliala 
of  the  deed  will  doubtless  be  conclusive  evi- 
dence in  a  proper  case."  The  recital  contained 
in  the  deed  of  lease  aa  to  the  number  of  salt  wells 
on  this  propertv  we  must  regard  as  conclusive 
of  the  fact,  and  the  lessee,  having  accepted  and 


lander  v.  Seaman,  IH  ^bb.  N.  C.  45ft:  Crump  v.  Mor- 
roll.  12  Phila.  849;  Oarson  v.  Godiey,  26  Pa  111,  87 
Am.  Dec.  404;  Hmee  v.  Wilcox  (Tenn.)  88  a  W.  914, 
3iS.  W.4SU. 

IL  Fumi$hed  houses  or  apnrtmentM, 

The  doctrine  In  Smith  v.  Marrable,  11  Meea.  k  W. 
6, 2  Dowl.  N.  &  810.  Gar.  ft  H.  479. 12  L.  J.  Bxcb.  223. 
«8  restricted  by  Uie  subsequent  cases  cited  lo  letiMt 
of  fnral8bed  houses,  was  applied  by  CHinpbell  v. 
liord  Wenlock,  4  Fuet.  ft  F.  718.  a  nttl  jn-iuB  case, 
which  holds  tbRt  there  is  an  implied  covenant  in  a 
lease  of  a  furnished  house  that  the  house  shall  be 
babitable.  and  that  the  oovenant  la  broken  If  any 
of  the  rooms  are  so  infesied  wttb  bugs  that  the 
tenant  cannot  reasonably  be  expected  to  endure  or 
extlriiate  them. 

Wilson  V.  Flnoh  Hat  ton,  L.  R.  2  Bxoh.  Di  v.  888.  46 
L.  J.  Bxch.  480. 86  U  T.  N.  8.  478, 25  Week.  Rep.  537. 
faoid,  the  docirloe  to  Its  full  extent  as  expliiioed 
and  restricted  by  Sutton  v.  Temple.  12  Mees.  ft  W. 
62, 18  L.  J.  Exch.  17.  and  Ha  it  v.  Windsor.  I2  Mees. 
A  W.  68,  18  L.  J.  Bxoh.  120.  8  Jur.  HO.  holding  that 
there  is  an  Implied  condition  in  an  uffreement  to 
let  a  furnished  house  for  a  brief  period  that  It  shall 
be  fit  for  occupation  at  the  time  the  condition  is  to 
beirio.  and  if  the  tenancy  is  not  fulfil  led  the  lessee 
la  entitled  to  rescind  the  contract.  In  this  case  tb« 
-defect  complained  of  was  in  the  house  and  not  In 
the  furniture. 

That  one  who  has  agreed  to  take  a  furnished 
house  for  a  short  period  is  not  bound  to  fulfli  bis 
contract  If  the  bouse  is  infected  with  measles  at 
the  date  fixed  for  the  commencement  of  the  ten- 
ancy, is  decided  in  Bird  v.  Lord  Greville,  1  Oat>.  ft 
E.  817«  on  authority  of  Smith  v.  Marrable,  and  Wll. 
con  V.  Finch  Hatton,  gHprcu 

Powell  V.  Chester.  62  L.  T.  N.  8.  722.  does  not  re- 
ject the  doctrine  laid  down  in  Smith  v.  Marrable. 
•tqjra,  as  qualified  by  the  later  ca^es,  but  denies  its 
application  in  case  of  the  lease  of  a  partly  fur- 
nished house,  the  wafer  supply  for  which  was  out 


oir  by  the  tenant*s  aUowinff  the  pipes  to  become 
clofrged  up. 

The  tendency  of  American  oases,  however,  is  to 
confine  the  doctrine  within  still  nnrrower  Umlta, 
and  apply  it  only  in  cases  havinir  the  special  fea- 
tures involved  in  Smith  v.  Marrable,  in  which  the 
doctrine  was  first  announced,  and  another  feature, 
which  does  not  api»ear  from  the  statement  of  facta 
to  have  been  present  In  that  case,  thouKh  the  two 
cases  next  cited  both  expressly  state  that  it  was.  to 
wit,  a  defect  in  the  furniture,  aadistinv uiaheo  from 
one  in  the  bouse. 

Thus,  Murray  v.  Albertsoo.  60  N.  J.  L.  167,  holds 
that  a  lessee  in  a  lease  of  a  furnished  house  Is  not 
Justified  in  abandoning  the  premises  because  of  the 
unhealthy  condition  of  the  cellar,  distinKuiRainir 
the  case  from  Smith  v.  Marrable  on  the  ground 
thatm  tbatcHse  the  defect  was  in  the  furniture, 
and  expressly  reru«inir  to  follow  Wilson  v.  Pinch 
Hat  ton.  Kuprti,  which  it-states  has  no  support  from 
Smith  V.  Marrable,  as  explained  in  Sutton  v. 
Temple. 

Piaber  v.  LighthaU,  4  Mackey.  82. 64  Am.  Bep.  286, 
hold9  that  there  is  no  Implied  oovenant  in  the  lease 
of  a  furnished  house  that  the  house  la  hablrablcand 
denies  a  defense  in  an  action  for  rent  tiased  upon 
the  defective  condition  of  the  plumbing  at  Uie 
time  of  the  lease.  The  opinion  sutes  that  Wilson 
V.  Fmch  Hatton.  tupro,  which  it  refuaes  to  follow^ 
is  the  only  case  in  which  a  defect  in  the  real  prop- 
erty is  held  to  be  a  ground  on  whieh  the  party  can 
abandon  the  lease,  and  that  Sutton  v.  Temple  and 
Hart  V.  Windsor,  supra,  out  the  doctrine  down  to 
the  iettinir  of  a  furnished  house,  where  there  is  no 
specific  description  of  the  furniture  to  be  let,  and 
the  defect  is  in  the  furniture. 

In  Bdwarda  v.  McLean.  122  N.  Y.  802,  it  was  held 
that  the  tact  that  after  the  execution  of  a  lease  of 
a  furnished  house  for  a  period  of  four  montha,  to 
commence  in  the  future,  the  premises  became  in- 
fected with  a  disease  rendering  It  imprudent  for 
the  tenant  to  take  hia  children  into  the  houie  a6 
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acted  apoD  said  lease  for  more  than  two  years, 
with  ample  opporiuoity  of  koowing.  Dot  ooly 
tbe  coDteDU  of  tbe  lease,  but  tbe  cbHracter  and 

?uality  of  tbe  property  leased,  is  estopped 
rom  saying  tbat  tbere  are  only  five  salt  wells 
instead  of  iix  upon  said  salt  property. 

Tbe  plaintiff,  then,  bavin^r  placed  bimself  in 
a  position  wbich  precludes  bim  from  denying 
tbat  tbere  were  six  salt  wells  on  said  property, 
tbe  next  question  to  wbicb  we  direct  our  atten- 
tion is  as  to  wbetber  tbe  defendant,  Montague, 
by  bis  lease,  covenanted  tbat  tbe  said  wells 
should  yield  any  particular  quantity  of  salt 
water,  or  bave  any  particular  productive  capac- 
ity. 80  far  as  ex  press  covenants  are  concerned, 
tbe  lease  is  silent  as  to  tbe  fitness  of  these  wells 
for  producing  salt  water.  Is  tbere  any  im- 
pliea  covenant,  or  covenant  by  operation  of 
law,  tbat  said  wells  shall  be  fit  for  tbe  purpose 
for  wbicb  tbey  were  leased  ?  If  tbe  wells  were 
deficient,  tbe  lessees,  by  a  provision  contained 
in  tbe  lease,  might  bave  terminated  their  ten- 
ancy at  tbe  end  of  any  montb  by  failure  to  pay 
tbe  rent  for  five  days;  but  tbey  saw  proper  to 
run  tbe  furnace  for  more  tban  two  years,  and 
this  would  indicate  tbat  tbe  properly  bad  some 
fitness  for  salt  making.  Tbe  weight  of  author- 
ity, however,  as  we  understand  it,  is  tbat 
tbere  is  no  implied  warranty  as  to  the  fitness 
of  tbe  leased  premises  for  tbe  purpose  for  wbicb 
it  is  leased.  80,  in  tbe  case  of  Harhind  v. 
Lehigh  Coal  d  ^'ai>,  Co.  85  Pa.  287,  it  was  held 
tbat  "a  lease  of  tbe  right  to  mine  coal  in  tbe 
land  of  tbe  lessor  is  tbe  grant  of  an  interest  in 
tbe  land,  and  not  a  mere  license  to  take  tbe 
coal.    In  such  a  lease  tbere  is  no  implied  war- 


ranty tbat  tbe  land  contains  coal  veins;"  and 
tbat,  *'if  the  parties  to  a  coal  lease  were  under- 
a  mutual  mistake  as  to  the  existence  of  coal' 
veins  in  tbe  land  demised,  tbe  proper  remedy 
of  tbe  lessee  is  by  a  proceeding  to  rescind  the 
contract;  be  cannot  have  relief  in  an  action  Id 
affirmance  of  it."  In  tbe  case  of  Sutton  v. 
TempU,  12  Mees.  &  W.  52,  Parke.  B.,  held  as 
follows:  "Witb  respect  to  the  other  and  prin- 
cipal question  in  this  case,  tie.,  wbetbera  con- 
tractor condition  is  implied  by  law,  on  the  de- 
mise of  land,  that  it  shall  be  reasonably  fit  for 
tbe  purpose  for  wbicb  it  is  taken,  if  tbe  ques- 
tion were  re»  integra,  I  should  entertain  no 
doubt  at  all  tbat  no  such  contract  or  condition 
is  implied  in  such  a  case.  Tbe  word  'demise' 
certainly  does  not  carry  witb  it  any  such  im- 
plied undertaking.  Tbe  law  merely  annexes 
to  it  a  coD<iition  that  the  party  demising  has  a 
good  title  to  tbe  premises,  and  tbat  tbe  lessee 
shall  not  be  evicted  during  tbe  term.  If  it  in- 
cluded any  such  contract  as  is  now  contended 
for,  tben  in  every  farming  lease,  at  a  fixed  rent 
tbere  would  be  an  implied  condition  that  the 
premises  were  fit  for  t tie  purpose  for  which  the 
tenant  took  them,  and  it  is  difficult  to  see  where 
such  a  doctrine  would  stop."  In  the  case  of 
Clark  V.  Babeoek,  23  Mich.  164,  it  was  held  thai 
a  lease  of  a  salt  well  implies  no  covenant  that 
the  well  shall  be  of  anv  productive  capacity. 
In  tbe  absence  of  anv  distinct  agreement,  the 
lessee  takes  it  as  be  finds  it.  And  in  the  case 
of  Kline  v.  JlieUin,  88  W.  Va.  82,  5  L.  R  A. 
400,  this  court  held  tbat  "a  lessee  of  a  store- 
room cannot  recover  in  an  action  of  assumpsit 
against  bis  lessor  for  damages  sustained  by 


tbe  oommenoement  of  the  term,  did  not  relieve 
him  from  Uahility  for  rent.  Tbe  opinion  diftln- 
iruisbee  the  case  from  Smith  v.  Marrable  and  tbe 
other  Bnfflish  oases  following  tbat  case,  on  the 
frround  tbat  the  disease  did  not  exist  when  the 
lease  was  executed.  Bee  also  Naumberv  v.  Vouosr, 
44  N.  J.  L.  2SU  48  Am.  Rep.  880. 

Green  v.  Reddioer,  S$€al.  648,  holds  that  no  implied 
warranty  as  to  fitness  of  the  house  in  a  lease  of  a 
resideDce  and  furniture,  is  raised  by  Cal.  Civ.  Code, 
<  1941,  providing  tbat  tbe  lessor  of  a  building  for 
the  occupation  of  human  beings  must,  in  tbe  ab- 
sence of  an  agreement  to  tbe  cootrary,  put  it  in  a 
condition  for  sucb  occupation.  Tbe  question  as  to 
such  a  covenant  at  common  law  apparently  was 
not  raised. 

Franklin  v.  Brown,  118  N.  Y.  110, 6  L.  R.  A.  770, 
states  tbat  the  rule  in  Smith  v.  Marrable  has  fre- 
quently been  questioned  by  tbe  courts  of  this 
country,  and  has  never  been  adopted  as  tbe  law  of 
New  Tork  state,  but  distinguishes  tbe  case  at  bar 
on  the  ground  tbat  it  involves  a  lease  for  a  year  in- 
stead of  a  few  weeks  or  months,  and  that  the  cause 
of  complaint  did  not  originate  upon  tbe  leased 
premises. 

But  Ingalls  v.  Bobbs,  166  Mass.  848, 16  L.  R.  A.  51, 
wbicb  was  an  action  for  use  and  occupation,  holds 
tbat  tbere  is  an  Implied  covenant  in  a  lease  of  a 
'completely  furnished  summer  house  for  a  summer 
season  at  a  watering  place,  that  tbe  bouse  is  fit  for 
habitation  without  greater  preparation  tban  the 
tenant  might  reasonably  be  expected  to  make. 
Tbe  essentia]  facts  in  this  case  are  Identical  with 
those  in  Smith  v.  Marrable,  with  tbe  possible  ex- 
ception that  In  this  case  it  would  appear  from  tbe 
statement  of  facts  in  the  opinion  that  the  bugs, 
which  were  the  cause  of  complaint,  mfested  the 
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bouse  rather  than  the  furniture,  while  in  that 
case  it  may  have  appeared  tbat  tbey  infested  the 
furniture. 

This  case  does  not  seem  to  recognize,  at  least  it 
does  not  advert  to,  any  distinction  between  defects 
in  tbe  furniture  and  defects  in  the  house,  and  it  ia 
to  be  observed  that  in  announcing  the  doctrine  It 
applies  it  to  tbe  condition  of  the  house,  not  tbe  fur- 
niture; but  as  tbe  presence  of  bugs  was  the  cause 
of  tbe  complaint  in  this  case,  as  in  Smith  v.  Marra- 
ble. tbe  special  feature  emphasized  in  Murray  v. 
Albertsoa,  60  N.  J.  L.  167,  and  Fisher  v.  LightbaiU 
4  Mockey,  82,  M  Am.  Rep.  268,  may  in  fact  have 
been  present. 

Tbe  reasoning  of  Lord  Ablnger  and  Lord  Parke- 
In  Sutton  V.  Temple.  12  Mees.  &  W.  68, 13  L.  J.  Bzch. 
17,  in  sustaining  Smith  v.  Marrable,  11  Mees.  ft  W. 
6, 2  Dowl.  N.  8.  810,  Oar.  ft  M.  47^  12  L.  J.  Bxch.  228, 
which  proceeds  on  the  idea  that  tbe  contract  Id 
tbat  case  was  a  mixed  one  and  that  tbe  furniture 
was  tbe  principal  thing  in  the  contemplation  of 
tbe  parties  and  therefore  the  usual  rule  applicable 
to  chattels  applied,— eeems  to  Justify  the  distinc- 
tion drawn  by  the  American  cases  cited,  though 
the  English  cases  do  not  recognise  It. 

The  doctrine  seems  never  to  bave  been  applied 
either  In  England  or  this  country  except  in  aotione 
for  use  and  occupation  or  for  rent  under  unsealed 
leases,  and  the  opinion  in  Gllhooley  v.  Washington, 
4  N.  Y.  217.  states  (though  the  holding  is  not  neces- 
sary to  tbe  decision  of  tbe  case)  tbat  tbe  principle 
has  never  been  applied  to  tbe  action  of  covenant 
for  nonpayment  of  rent,  wbich  does  not  depend  on 
tbe  fact  of  occupation  or  enjoyment.  Se«>  also  M<v 
Glashan  v.  Tallmadge,  87  Barb.  818.  and  Naumberg. 
V.  Young,  44  N.  J.  L.  8aL  40  Am.  Rep.  880. 
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reason  of  the  failure  of  said  lessor  to  repair 
damages  to  said  biiildiof;  caused  by  unayoid- 
able  accident,  where  there  is  a  written  lease  be- 
tween said  contracting  parlies,  in  the  absence 
of  an  express  covenant,  tbatsaid  lessor  should 
make  such  repairs/'  and  that  "where  a  written 
lease  of  such  building  provides  that  the  lessee 
shall  keep  the  same  iu  repair,  except  as  to  'un- 
avoidable accidents  and  natural  wear  and  tear,' 
the  law  will  not  imply  a  contract  on  the  part 
of  the  lessor  to  repair  damages  caused  by  un- 
avoidable accidents,  and  a  demurrer  will  be 
sustained  to  a  declaration  setting  forth  the^e 
facts  in  a  special  count"  that  *'the  lessee  in  such 
an  action  will  be  contined  to  the  terms  of  the 
written  contract  declared  upon,  and  cannot  re- 
cover upon  a  verbal  contract  or  understanding 
made  or  had  contemporaneously  with  said 
written  lease,"  Wrishburn  on  Real  Property 
(vol.  1,  p.  587,  §  7)  states  the  law  as  follows: 
"Without  an  express  covenant  to  that  effect 
on  the  part  of  the  lessor,  he  cannot  be  held  lia- 
ble for  repairs  made  by  the  tenant  upon  the 
denaised  premises.  Nor  would  he  be  bound  by 
a  parol  promise  to  make  repairs  if  such  promise 
is  founded  only  upon  the  relations  of  land- 
lord and  tenant.  .  .  .  Amoo^  the  cases  which 
might  be  cited  upon  this  point,  a  canal  com- 
pany made  a  lease  of  a  water  power  which  had 
been  created  by  the  construction  of  the  canal. 
It  was  held  not  to  constitute  a  covenant  on 
the  part  of  the  lessors  to  keep  the  canal  in  re- 
pair or  supply  it  with  water:  and,  if  the  canal 
was  discontinued,  the  lessee  was  without 
remedy.  Wabas/i  A  E.  Canal  v.  Brett ^  25 
lod.  410.  So  the  lease  of  a  water  power  out 
of  a  millpond  then  eiistin^r  was  not  held  to 
constitute  an  obligation  on  the  part  of  the  les- 
sor to  keep  the  dam  in  repair.  Morse  v.  Mad- 
dax,  17  Mo.  569.  And  the  grant  of  a  right  to 
take  water  from  a  well  does  not  bind  the  owner 
of  the  well  to  repair  it." 

Reading,  then,  the  lease  upon  which  this  ac- 
tion was  predicated  in  the  light  of  the  authori- 
ties I  have  had  an  opportunity  of  examining,  I 
cannot  construe  the  words  ^'including  six  salt 
wells,  tools,  and  fixtures  of  the  same,"  as  im- 
plying six  salt  wells  of  any  particular  or  pecu- 
liar fitness  for  the  purpose  of  supplying  salt 
water  for  the  use  of  the  furnace:  neither  can  I 
bold  that  a  salt  well  which  is  accidentally  ob- 
structed by  the  tubing  U  not  a  salt  well;  and, 
as  we  have  seen,  if  the  well  is  out  of  repair,'  in 
the  absence  of  a  special  covenant  the  lessor  is 
not  bound  to  repair,  but  the  lessee  takes  the 
property  as  he  Hods  it.  Under  our  construc- 
tion, then,  said  lease  contained  no  covenant, 
either  impliedly  or  by  operation  of  law,  that 
said  premises  and  property  included  six  salt 
wells  suitable  for  pumping  brine  therefrom 
and  supplying  the  same  to  said  furnace  in  the 
manufacture  of  salt  on  said  prennses.  If  it 
was  true  that  there  was  a  covenant  implied 
that  the  six  salt  wells  should  befit  and  suitable 
for  pumping  brine  for  said  furnace,  then  it  is 
true  such  implied  covenant  might  be  set  forth 
in  the  declaration;  but,  as  there  is  no  such  im- 
plied covenant,  the  plaintiff  must  be  confined 
in  bis  pleading  and  proof  to  the  covenants  con- 
tained in  the  instrument  sued  upon;  and  the 
pleader  in  this  instance  having  gone  beyond 
the  scope  of  the  covenants  contained  in  the 
lease,  and  being  unauthorized  to  do  so  by  any 
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implied  covenant,  the  circuit  court,  in  my 
opinion,  committed  an  error  in  sustaining  the 
demurrer  to  said  first  declaration. 

The  plaintiff  in  his  amended  declaration, 
avers  that,  "before  said  lease  was  executed, 
the  defendant  well  knew  that  there  were  but 
five  salt  wells  on  said  premises  suitable  to  be 
used  and  pumped  in  the  manufacture  of  salt; 
and  defendant  also  knew  that,  to  render  said 
Bedford  salt  furnace  fit  to  well  and  properly 
make  salt  in  the  usual  and  ordinarv  way,  the 
the  other  and  sixth  well  complainca  of  therein 
would  have  to  be  repaired  and  made  suitable 
as  a  salt  well  to  be  used  in  connection  with  said 
furnace;  and  that  while  the  defendant,  through 
his  agents,  was  proceeding  to  repair  said  well, 
the  said  lease  was  made;  and  that,  after  said 
lease  was  made,  the  defendant  continued  to 
work  on  said  well  in  the  act  of  putting  it  in 
proper  order  and  repair  for  some  time  there- 
after, but  said  defendant  failed  and  refused  to 
finish  the  repairs  on  said  well,  and  by  negli- 
gence of  defendant's  agents  and  employees, 
while  said  repairs  were  in  progress  said* well 
Was  rendered  wholly  worthless,  leaving,  in  ef- 
fect, but  five  salt  wells  on  said  premises;  and 
that  plaintiff  was  induced  to  enter  into  said 
lease  by  the  defendant  holding  out  to  said  Clif- 
ton and  Cavan,  before  said  lease  was  executed, 
his  purpose  and  intention  of  repairing  said 
siilh  well,  and  afterwards  to  abandon  said 
well,  and  by  defendant's  own  acts  to  render 
said  well  wholly  worthless,  was  a  gross  fraud 
upon  said  lessees."  etc.  Now,  when  it  is  re- 
membered that  this  is  an  action  of  covenant, 
and  the  instrument  sued  on  contains  nothing 
implying  an  assurance  that  said  well  should  be 
put  in  repair,  and  the  law  itself  does  not  imply 
that  the  property  leased  shall  have  any  particu- 
lar suitableness  or  fitness  for  the  purpose  for 
which  it  is  leased,  and  when  we  consider,  fur- 
ther, that  the  landlord  is  not  bound  to  repair 
in  the  absence  of  a  special  covenant  to  that 
effect,  we  need  but  refer  to  the  ruling  of  this 
couit  in  the  case  of  Eline  t.  MeLain,  88  W. 
Va.  82,  5  L.  R.  A.  400,  where  it  is  held  that 
'thejessee  in  such  an  action  will  be  confined  to 
the  termsof  the  written  contract  declared  upon, 
and  cannot  recover  upon  a  verbal  contract  or 
understanding  made  or  had  contemporaneously 
with  said  written  lease;"  and  I  can  reach  no 
other  conclusion  than  that  the  demurrer  was 
properly  sustained  to  the  amended  declaration. 

The  plaintiff  filed  a  second  amended  declara- 
tion, including  two  counts,  which  was  also  de- 
muired  to;  but  the  court  overruled  the  demur- 
rer to  said  second  amended  declaration,  as 
before  stated.  Did  the  court  err  in  so  ruling? 
These  counts  we  regard,  also,  as  demurrable, 
for  the  reason  that  tne  lease,  which  (oyer  hav- 
ing been  craved)  must  be  read  in  connection 
with  the  declaration,  contains,  as  we  construe 
it,  no  covenant,  express  or  implied,  that  the 
property  therein  described  contained  six  salt 
wells  01  any  particular  capacity,  or  that  they 
were  fit  for  the  purpose  for  which  they  were 
leased.  In  the  case  of  Cotcen  v.  Sunderland,  145 
Mass.  864,  Devens.  J.,  delivering  the  opinion 
of  the  court,  says:  "It  is  a  general  rule,  well 
established  by  the  decisions  of  this  court,  that 
the  lessee  takes  an  estate  in  the  premises  hired, 
and  takes  the  risks  of  the  quality  of  the  prem- 
ises, in  the  absence  of  an  express  or  implied 
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warranty  by  the  lessor  or  of  deceit  .  .  .  Tbe 
rule  of  caceat  emptor  applies,  and  it  is  for  the 
leasee  to  make  tbe  exaralDatioD  Deres»ary  lo  de- 
terniiDe  whether  the  premises  be  hires  are  f^afe 
and  adapted  to  the  purposes  for  which  they 
nre  hired  "  Id  the  first  of  ssiid  counts  it  is 
compluii  ed  (hat  there  were  only  live  salt  wells 
on  suid  \  realises,  and  not  six,  as  stipulated  in 
Hiid  deed  of  Uase;  and,  while  it  is  true  that 
Tie  lease  describfS  the  premises  as  including 
s  X  suit  wells,  yet,  when  we  remember  that 
rmrat  emptor  applies,  and  the  plainiiflF,  under 
Lis  hand  and  seal,  has  admitted  thai  there  were 
int  hided  in  the  premises  six  shU  wells,  he  can- 
not be  heard  to  deny  it.  The  second  count 
avers  that  the  defendant,  by  said  deed,  im- 
pliedly and  by  operation  of  law,  did  covenant 
with  plaintiff  and  said  Cavan  to  deliver  unto 
tbem  six  salt  wells  on  «aid  premises  for  the 
purpose  of  the  manufacture  of  salt  under  said 
ueed  of  lease,  and  the  breach  complained  of  is 
that  only  tive  salt  wells  were  delivered  to  tbem 
instead  of  six.  as  called  for  in  said  lease.  My 
construction  of  the  lease,  however,  is  that  there 
was  no  implied  covenant  to  deliver  to  said 
Clifton  and  Cavan  any  number  of  salt  wells. 
The  property  teased  to  ihem  is  described  in  the 
lease  as  **tbe  premises  known  as  tbe  'Bedford 
salt  furnace  property,'  together  with  all  the 
appu.rtenances  thereto  belongin(7,  iDcluding 
si xjsa It  wells,  "etc.;  and,  io  speaking  of  the 
six  salt  wells,  the  evident  intention  was  to  de- 
8cnt)e  tbe  property  included  in  the  lease. 

The  deed  itself  would  carrj  the  right  of 
possession.  Ample  time  was  given  for  exam- 
ination. Tbe  deed  bears  date  tbe  28d  of  Au 
gust.  1890;  and,  according  to  the  averments  of 
the  declaration,  possession  was  not  taken  there- 
under until  the2btb  day  of  Octok>er  following 
So  that,  if  tbe  rule  caveat  emptor  is  applied, 
the  pIainti£F  cannot  com  plain,  as  be  bad  ample 
time  to  examine  tbe  premises  and  ascertain 
what  was  included  in  tbe  lease,  and  yet  be 
took  possession  and  operated  the  property  for 
more  than  two  years  thereafter,  and.  as  to  the 
implied  covenant  averred,  it  was  held  in  Dela- 
toare  dt  II.  Canal  Co.  v.  Penntplvanta  Coal  Co 
76  U.  8.  8  Wall.  276,  19  L.  ed.  849,  that  "in 
tbe  case  of  a  contract  drawn  technically  in 
form,  and  with  obvious  attention  to  details,  a 
covenant  cannot  be  implied,  in  tbe  absence  of 
language  tending  to  a  conclusion  that  the  cov- 
enant sought  to  be  set  up  was  intended."  Look- 
ing to  tbe  contents  of  this  lease,  it  is  apparent 
that  the  same  ii  carefully  and  technically 
drawn,  providing  for  tbe  mining  of  coal  and 
furnishing  tbe  same  to  the  furnace  and  en 
gines,  and  allowing  a  deduction  from  the 
royalty  in  tbe  event  tbe  furnace  is  stopped  for 
more  than  five  days  without  fault  of  the  lessees, 
allowing  the  lessor  to  re-enter  and  re  occupy 
tbe  premises  upon  tbe  failure  to  pay  rent  and 


royal tv  for  five  days  after  tbe  same  falls  due, 
providing  that  tbe  property  Fhould  not  be  sub- 
let without  tbe  written    consent  oft  he  lessor, 
and  also  that,  if  tbe  property  should  be  seized 
by  legal  process  for  the  debts  of  the  lessees^ 
the  same  should  revert  to  the  lessor;  also  con- 
taining a  covenant  that  the  lessees  should  keep 
the  furnace  plant  in   proper  and  sutliciem  re- 
pair, and  setting  forth   in  detail  bow  tlie  coal 
banks,  etitries,   railroad    tracks,    and   draibs 
shall  be  managed,  and   further   providing  for 
the  return  of  the  property  desciilied,  including 
the  six  salt  wells  at  the   termination  of  the 
leo'^e  to  thelc.<:sor.  his  heirs  or  assi^us,  in  good 
working  order,  unless  destroyed  by  fire  or  un- 
avoi(iable  casualty,  not  caused   by  the  negli- 
gence or  carelessness  of  the  lessees,  their  serv- 
ants or  agents.     Can  it  be  presumed  that,  with 
more  than   two  months'   time  to  examine  tbe 
property  between  the  date  of  the  lease  a  d  the 
time  when  the  furnace  was  fired  up.  the  plaio- 
tifl  would  accept  and  act  under  said  lea^e.  re- 
citing as  it  did.  tbe  vital   and  important  fact 
that  said  premises  included  six  salt  wells,  wben 
in  fact  there   were  only   five  thereon?    And 
the  fact  that  under  these  circunistancea,  which 
appear  on  tbe  face  of  the  declaration,  the  les- 
sees accepted  the  property  under  said  lease, 
and  actively  operated  the  furnace  thereon  for 
more  than  two  years,  so  far  as  appears,  with- 
out any  efifort  on  their  part  to  repair  said  sixth 
well,   negatives   tbe  presumption   that  there 
was  anv  implied  covenant  that  there  were  six 
salt  wells  of  any  particular  productive  capacity 
on  said  premises.     It  'ap|>ears,  by  averment  in 
the  first  amended  declaration,  that  this  sixth 
well  was  being  repaired  in  some  way  by  the 
lessor  at  tbe  time  said  lease  was  executed;  but 
tbe  fact  that  a  salt  well  is  out  of  repair  does 
not  prevent  it  from  being  a  salt  well  still,  any 
more  than  a  coal  bank  which  is  olfstrocied  at 
some  point  by  fallen  slate  is  no  longer  a  coal 
bank;  and,  looking  at  tbe  face  of  the  lease,  we 
cannot  say  that  the  recital  in  tbe  description, 
of  the  property  leased,  including  six  salt  wells, 
implied  a  covenant  that  there  six  salt  wells  of 
any  particular  productive   capacity  on   said 
premises,  although  tbe  averments  of  the  dec- 
laration show  that  there  were  six  salt  wells  on 
said  premises,  one  of   which  was  being  re- 
paired at  tbe  time   of   tbe  execution  oi  the 
lease 

For  these  reasons,  we  think  tbe  plaintiff  has 
shown  no  cause  of  action,  and  the  demurrer 
should  have  been  sustained  to  tbe  entire  decla- 
ration; and  for  the  same  reasons  we  are  of 
opinion  that  tbe  circuit  court  committed  no 
error  in  excluding  tbe  plaintiff's  evidence  from 
tbe  jury. 

f/if  judgment  complained  qf  rnrui  be  e^firmei, 
with  costs,  etc. 
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1.  A  pledgee  of  stock  is  not  entitled  to 
have  the  certificates  surrendered  and  , 

Dew  ones  issued  in  hi.*  omiie  when  ibe  cnntruci  {s  [ 
f>ileiiton  the  subject,  since  the  statute  reguirinfr 
AD  entry  of  a  transfer  upon  the  books  of  the  cor- 
pomiioD  to  protect  the  transferee  is  sarbifled  by 
entering:  the  names  of  the  pledtreor  and  pJt'dMrce, 
the  nuiDt>er'or  desitroation  of  the  shares,  and  the 
date  of  the  transfer,  without  the  cancelation  of 
the  certificaies  and  the  issue  of  new  ones. 

IS.  A  pledf^ee  of  stock  has  a  rif^ht  to 
cause  a  proper  entry  of  tbetranMiution  be- 
tween bmnself  and  his  pled^eor  to  be  entered 
upon  Ibe  books  of  the  corporation  tor  biti  protec> 
lion,  altbouKb  the  coniraot  is  silent  on  tbe  sub- 
ject. 

{(June  15, 1806.) 

APPEAL  by  plniDtiff  from  a  jud^meDt  of 
tbe  Bupenor  Court  for  tbe  City  and  County 
of  8aD  Fraocisco  refusing  to  enjoin  defendant 
from  transferrioir  certain  corporate  stock  on 
the  books  of  tbe  corporation.     Reoerted, 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  Edward  P.  Cole,  for  appellant: 

A  pledge  of  stock  is  an  iudorseiiient  in  blank 
of  tlie  certificate,  and  its  deposit  by  way  of  se- 
cunty  for  tbe  performance  of  another  act. 

Ciyil  Code,  §  2986. 

But  tbe  possession  alone  Is  changed,  the  legal 
title  never. 

Civil  Code,  $  2888;  Haber  v.  Bravn,  101 
Cal.  452:  Ciony.  Eureka  ImIu  d  Y.  Canal  Co, 
78  Cal.  806. 

Plaintiff  was  only  a  surety,  not  a  principal 
in  tbe  transaction. 

Mitchell  Y.  lioberU,  17  Fed.  Rep.  781;  Brandt, 
Suretyship,  ^^:2l,  22. 

And  as  such  be  bad  tbe  right  to  show  tbe 
cooditions  under  which  be  became  a  surety. 

Brandt,  Suretyship,  ^  852. 

The  oral  agreement  that  the  stock  should  not 
be  transferred  was  only  to  show  a  fact  or  agree 
nent  collateral   to  the  written  contract,  and 
bence  was  admissible,  because  in  no  way  con- 
trariicting  it. 

Hraly  ▼.  Henru,  71  Cal.  486,  60  Aro.  Rep. 
543;  Sivera  t.  Siiert,  97  Cal.  521;  Smith  y. 
Mott,  76  Cal.  171. 

Tbe  delivery  of  the  certificates  indorsed 
makes  tbe  pledee  perfect. 

Aiabit  v.  Macon  liank  di  T.  C^  n  Fed.  Rep. 
690:  Brewster  v.  Hartley,  87  Cal.  25,  9V  Am. 
Dec.  237;  State,  Reed,  v.  Smith,  15  Or.  98. 

Transfer  of  stock  by  tbe  indorsement  of  the 
certificates,  although  not  entered  on  the  books 
of  tbe  company,  to  valid  between  the  parties 
and  aril  the  world  except  a  bona  fide  purchaser 
for  value  at  execution  sale. 

Farmers'  Nat.  Oold  Bank  Y.Wilson,  58  Cal. 
602;  People  y.  Elmore,  35  Cal.  655. 


Thus  the  pledgee  wan  amply  protected  with- 
out ihe  necessity  of  a  transfer. 

Stafe,  Rtcii,  v.  Smith,  supra;  Bryan  v.  BtHd- 
vin,  .02  N.  Y.  233. 

If  the  plodgee.  Clans  Spreckels.  has  no  rigbl 
to  send  this  stock  in  controversy  out  of  (be 
state  ami  beyond  the  control  of  tbe  cotins,  or 
to  have  it  transferred  on  tbe  books  of  the  cor- 
poration either  in  bis  own  or  another's  name, 

1  be  defendant,  assii^nee,  and  transferee  of  this 
coDtrHCl  and  stock  stands  in  no  better  posirion. 

Cook,  Stock  &  SiorkboMers,  §  472:  Jones, 
Pledges,  ^418;  Unber  v.  Hrown  and  Cross  v. 
Eurek  i  Lake  A  Y.  Cnnal  Co,  supra:  Wheeler 
V.  Nttrbould,  16  N.  Y.  398;  Hawks  v,  Uineficliff, 
17  Barb.  492. 

The  doctrine  of  innocent  purchasers  can  only 
be  invoked  in  aid  of  tbe  legal  title,  and  be  who 
purchases  an  equitable  title  only  takes  it  sub- 
ject to  all  existing  equities  of  the  adverse  party, 
wlietber  they  were  known  or  unknown. 

Taplor  y.  Weston,  77  Cal  534;  Dupont  y. 
Werthenvin,  10  Cal.  359;  Erersdonv,  Mayhew, 
65  Cal.  163;  Weai>er  v.  Harden,  49  N.  Y.  286. 

A  pledgeor  has  tbe  riffbt  to  vote  tbe  pledged 
stock  for  the  election  ol^  those  officers  of  a  cor- 
poration who  control  and  manage  Its  affairs. 

Dulin  y.  Btcilie  Wood  &,  C.  CS.  103  Cal  357; 
Clarke  v.  Central  R.  A  Bkj.  Co.  60  Fed.  Rep. 
343, 16  L.  R.  A.  6»3:  Seholfiddv.  Union  Htmk, 

2  Craoch,  C.  C.  115;  Vowell  y.  Tfumpson,  8 
Crancb.  C.  C.  428;  Mellenry  v.  Jewett,  26  Hun, 
453;  State,  Reed,  v.  Smithy  supra;  Hoppin  y. 
Bvffum,  9  R.  I.  513.  11  Am.  Rep.  29:<;  Amsri^ 
can  Nat.  Bank  v.  Oriental  Mills,  17  R.  1.  551; 
Ayer  v.  Seymour,  15  Daly,  249;  Cook,  Stock 
&  stockholders,  §612;  1  Tbomp.  Com.  on  Corp. 
^732. 

But  after  tbe  stock  is  transferred  on  tbe  books 
of  tbe  corporation  In  the  name  of  tbe  pledgee, 
he  alone  can  vote  it. 

People  y.  Robinson,  64  Cal.  876. 

And  the  only  remedy  that  a  pledgeor  then 
has  is  by  injunction  to  restrain  the  pledgee 
from  voting  tbe  pledged  stock. 

Ayer  v.  Stymonr,  supra;  McHenry  v.  Jewett, 
26  llun.  453;  1  Tbomp.  Com.  on  Corp.  g  732. 

Or  by  a  bill  in  equity  to  compel  the  pledgee 
to  give  hi m  a  proxy. 

1  Tbomp.  Com.  on  Corp.  §  738;  Hoppin  y. 
Buffvm  and  Voicell  v.  Thompson^  supra;  Cook, 
Stock  &  Stockholders,  §  612. 

Mr.  F.  S.  Brittain,  with  Messrt.  Delnuui 
A  Shortridi^eff  for  respondent: 

In  tbe  absence  of  an  agreement  to  tbe  con- 
trary a  pledge  of  corporate  stock  Issued  to  and 
standing  in  the  name  of  the  pledgeor  confers 
upon  the  pledgee  the  right  to  haye  tbe  stock 
transferred  into  his  name  upon  tbe  books  of 
the  corporation. 

Civil  Code,  §  824;  Weston  y.  Bear  River  d 
A.  Water  dt  M.  Co.^  Cal.  186, 68  Am.  Dec  1 17; 
Farmer^  Nat.  Oold  Bank  v.  WHson,  58  Cal. 
600;  Strout  y.  Natoma  Water  dt  M.  Co.  9  Cal. 
80;  Winter  y.  Belmont  Min.  Co.  58  Cal.  429. 

There  was  no  oral  agreement  on  the  part  of 
tbe  pledgee,  waiving  tbe  legal  right  conferred 
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upoD  bim  by  tbe  pledj^,  to  bave  the  transfer 
of  the  stock  made  in  his  name. 

The  contract  having  been  reduced  to  writing, 
and  there  being  therein  no  such  condition  as 
the  plaintiff  relies  upon,  he  cannot  now  sup- 
plement that  contract  by  tacking  thereto  by 
parol  a  stipulation  not  therein  contained. 

Civil  Code,  §§1639. 1698;  Peabody  v.  Phelps, 
9  Cal.  228;  Schurtz  v.  Romer,  82  Cal.  478; 
Horn  son  v.  McCormick^  89  Cal.  327;  Benson  v. 
shoitrell,  103  Cai.  163;  Ikampson  7.  Qorner, 
104  Cal.  168. 

Tbe  delivery  of  possession  of  goods,  actual 
or  coDslructive,  is  esaeotial  to  create  the  lien  of 
a  pledge. 

Civil  Code,  §  2988;  Story,  Bailm.  §§  7,  287, 
297;  Kent,  Coin.  .581;  1  Parsons,  Cont.  600; 
Goldstein  v.  Hort,  30  Cal.  875;  Palmtag  v. 
Doutrick,  59  Cal.  159.  43  Am.  Rep.  245. 

Shares  of  the  corporate  stock  of  a  corpora- 
tion, being  intangible,  are  incapable  of  actual 
manual  delivery;  hence,  in  their  pledge,  there 
must  be  some  equivalent  act. 

The  pledge,  td  be  valid  as  to  third  parties, 
must  be  evidenced  by  the  transfer  on  the  books 
of  tbe  corporation. 

Civil  Code,  §  324;  Weston  v.  Bear  River  dt  A. 
Water  &  M,  Co,  6  Cal.  425;  Strout  v.  Natoma 
Water  A  M,  Co.  supra;  Eds  v.  Johnson,  15  CaL 
58;  Farmertf  Nat.  Gold  Bank  v.  Wilson,  supra. 

If  no  such  transfer  should  be  made  the 
pledgee  would  be  liable  to  loss  under  the  doc- 
trine ot/Tioyne^s  Case,  and  all  the  cases  follow- 
ing it  under  the  various  statutes  of  fraud. 

1  Smith,  Lead.  Cas.  1. 

The  equitable  title  under  the  pledge  is  in  the 
Nevada  bank,  and  must  remain  in  this  juris- 
diction. 

Neiler  v.  KeUey,  69  Pa.  407;  Jermain  v.  Lake 
Shore  dt  M.  8,  B.  Co,  91  N.  Y.  492;  Fisher  v. 
Essex  Bank,  5  Gray,  377;  Burr  v.  Wilcox,  22 
N.  Y.  551;  McAllister  v.  Kuhn,  96  U.  S.  89,  24 
L.  ed.  616;  Hawley  v.  Brnmagim,  83  Cal.  399; 
Van  Allen  v.  Nolan,  70  U.  8.  3  Wall.  598,  18 
L.  ed.  289;  Joslyn  v.  St.  Paul  Distilling  Co.  44 
Minn.  183. 

Henflhawt  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  an  order  dissolving 
a  preliminary  injunction.  The  complaint 
charged  the  following  facts :  In  1894.  C.  A. 
Spreckel 8  purchased  of  Claus  Spreckels  stocks 
and  bonds  of  the  Hawaiian  Commercial  & 
Sugar  Company  for  the  sum  of  $700,000,  pay- 
able one  half  on  or  before  January  4,  1895, 
the  other  half  on  or  before  January  4,  1896. 
To  secure  Ithese  payments,  C.  A.  Spreckel 
pledged  collateral  securities  largely  ex- 
ceeding in  value  the  amount  of  the  debt. 
As  additional  security  for  this  debt  of  C. 
A.  Spreckels,  plaintiff,  Rudolph  Spreckels, 
pledged  5.000  shares  of  the  Paauhau  Planta- 
tion Company  of  the  value  of  $500,000. 
This  stock  was  pledged  under  an  agreement 
with  Claus  Spreckels  that  it  should  not  be 
transferred  out  of  the  owner's  name  upon 
the  books  of  the  corporation  until  after  ma- 
turity of  the  debt.  In  December,  1894,  Claus 
Spreckels  transferred  and  assifirned  the  debt 
and  its  securities  to  the  defendant  bank, 
which  took  with  notice  of  all  conditions. 
The  first  moiety  of  the  debt  was  paid  when 
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it  became  due,  and  defendant,  under  agree- 
ment, thereupon  delivered  to  their  respective 
owners  one  half  of  the  securities  pledged  a* 
collateral.  The  half  retained  and  still  held 
by  defendant  is  of  more  than  twice  the  value 
01  the  unpaid  debt.  Defendant,  before  ma- 
turity of  the  principal  debt,  threatens  to 
send,  and.  unless  restrained,  will  send,  the 
certificates  of  2,500  shares  of  plaintiff's  stock 
out  of  the  jurisdiction  of  the  court,  and  to 
a  foreign  country,  the  Republic  of  Hawaii, 
and  will  surrender  the  same  to  and  cause 
them  to  be  transferred  upon  the  books  of  the 
Paauhau  Plantation  Company  out  of  plain- 
tiff's name  and  into  the  name  of  defendant, 
or  some  of  its  agents.  This  will  be  done 
that  said  stock  at  the  next  election  of  offloera 
of  the  Paauhau  Company  may  be  voted 
against  the  will  and  interest  of  plaintiff, 
'niese  threatened  acts,  if  consummated,  will 
impair  plaintiff's  credit,  will  deprive  plain- 
tiff of  control  and  the  courts  of  this  country  of 
jurisdiction  of  the  stock,  will  violate  the 
contract  of  pledge  by  preventing  plaintiff 
from  redeeming  it  at  will,  will  imperil  plain- 
tiff's interests  in  the  corporation  and  im- 
pose extra  burdens  and  large  expenditures 
upon  him  by  compelling  him  to  go  to  a 
foreign  jurisdiction  to  enforce  his  rights. 
At  the  hearing  of  the  motion  to  dissolve  the 
preliminary  injunction  there  were  disputes 
upon  certain  questions  of  fact.  It  was  de- 
nied that  in  the  contract  of  pledge  there  was 
an  agreement  that  the  stock  should  not  be 
transferred  until  after  maturity  of  the  prin- 
cipal debt.  It  was  further  denied  that  the 
defendant  bank  took  with  notice  of  any  such 
agreement.  And  it  was  denied  that  its  pur- 
pose in  seeking  to  effect  the  transfer,  wliicb 
purpose  was  admitted,  was  anything  other 
than  to  avail  itself  of  its  legal  rights  for  its 
protection  against  poj^sible  impairment  of 
its  securities,  should  proceedings  be  insti- 
tuted against  plaintiff,  and  his  property  be 
subjected  to  seizure  or  attachment  at  the 
hands  of  the  Hawaiian  government,  or  some 
private  creditor,  without  noticeof  the  pledge. 
Dj  the  order  of  the  court  dissolving  the  in- 
junction these  questions  of  fact  may  be  takcD 
as  having  been  resolved  against  the  claim  of 
plaintiff.  They  need  not  here  be  further 
considered. 

We  turn  to  the  legal  problem  of  the  case  r 
Has  a  pledgee  in  this  state,  when  the  con- 
tract is  silent  on  the  subject,  as  matter  of 
law,  the  right  to  have  the  pledgeor's  stock 
transferred  upon  the  books  of  the  corporatioi» 
into  his  own  name  before  maturity  of  the 
debt?  If  not.  then  it  is  not  to  be  denied  but 
that  plaintiff's  complaint  shows  cause  for  ai^ 
injunction  pendente  lite,  and  the  order  dis- 
solving it  was  erroneous.  Code  Civ.  Proc. 
S  526 ;  Civ.  Code,  §  3422  ;  PoiUr  v.  Jennings, 
89  Cal.  440;  Aver  v.  Seymour,  15  Daly,  249; 
McHenry  v.  Jeu^ett,  90  W.  Y.  61 ;  StaU,  Reed, 
V.  Smith,  15  Or.  98.  and  122.  137.  Sec- 
tion  324  of  the  Civil  Code  provides  that 
shares  of  stock  may  be  transferred  by  indorse- 
ment and  delivery  of  the  certificate,  but  that 
such  transfer  is  not  valid  except  between  the 
parties  thereto.  **  until  the  same  Is  so  entered 
upon  the  books  of  the  corporation  as  to  show 
the  names  of  the  parties  by  and  to  whom 
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traDsferred,  the  number  or  designation  of  the 
shares,  and  the  date  of  the  transfer. "  It  has 
been  determined  by  the  decisions  of  this  court 
interpretinfc  these  provisions  that,  even  with- 
out entry  upon  the  books  of  the  corporation, 
such  a  transfer  is  valid  as  against  all  but 
innocent  purchasers  and  transferees  in  good 
fiith,  for  value,  and  without  notice.  Actual 
notice  to  such  an  intending  purchaser  by  one 
liaving  a  prior  claim  upon  the  stock,  even 
though  his  claim  be  not  noted  in  the  books 
<if  tljc  corporation,  is  sufficient.  We$ton  v. 
r>ear  Rivei^  dk  A,  Water  d  M.  Co.  6  Cal.  425 ; 
Pi:oj}U  V.  Elmore,  85  Cal.  653;  Winter  v.  Bel- 
moht  Min.  Co.  53  Cal.  428;  Farmers'  Nat. 
<iold  Bank  v.  Wileon,  68  Cal.  600 ;  Baretoie  v. 
Saragt!  Min.  Co.  64  Cal.  388,  49  Am.  Rep. 
705;  Blakeman  v.  Puget  Sound  Iron  Co.  72 
1%).  821.  From  tliese  authorities,  which  de- 
clare the  unquestioned  rule  in  this  state,  ap- 
pellant argues  that  a  pledgee  of  stock  would 
foe  fully  protected  by  his  power  to  give  no- 
tice to  an  intending  purchaser  of  his  prior 
claim  thereon.  But  this  view  of  a  pleilgee's 
rights,  we  think,  is  altogether  too  strainvd 
»nd  narrow.  He  should  not  be  obliged  to 
be  on  the  constant  watch  to  prevent  dealings 
with  the  stock  which  has  leen  hypothecate<l 
to  him,  at  the  .peril  of  losing  his  security  if 
he  fails  to  give  actual  notice  of  his  prior 
right  to  a  subiiequent  intending  piircha.ser 
or  transferee.  Section  824  of  the  Civil  Code, 
it  will  be  observed,  is  general  in  its  terms, 
and  applies  not  merely  to  sales  of  stock, 
but  to  all  transfers  thereof,  and  thus  includes 
transfers  bv  way  of  pledge  as  fully  as  trans- 
fers by  wliich  the  absolute  title  is  parted 
with.  We  entertain  no  doubt,  therefore, 
that  under  this  section  a  pledgee  of  stock 
has  the  right,  and,  indeed,  as  an  ordinary 
business  precaution  it  may  well  be  his  duty, 
to  cause  a  proper  entry  of  the  transaction  be- 
tween himself  and  his  pledgeor  to  be  entered 
upon  the  books  of  the  corporation  for  his  pro- 
tection, as  the  section  contemplates.  The 
only  question  is  whether  the  mode  which 
plaintiff  and  appellant  hero  pleads  is  about 
to  be  taken  by  defendant  to  effectuate  this 
end  is  a  proper  one.  In  the  case  of  a  sale 
<»f  stock  the  purchaser's  right  to  have  the 
stock  transferred  from  the  name  of  the  seller 
into  his  own.  and  to  surrender,  if  he  desires, 
the  old  certificate,  and  have  a  new  one  issued 
to  him  in  his  own  name,  is  unquestioned  and 
unquestionable.  But  in  the  case  of  a  pledgee, 
unless  this  particular  form  of  procedure  be 
necessary  for  his  protection,  it  will  not  be 
adjudged  to  be  within  his  rights,  for  the 
effect 'of  it  might  be  to  imperil,  upon  the 
other  hand,  valuable  rights  and  privileges 
of  the  pledgeor.  Thus,  as  here,  it  would 
give  rise  to  questions  involving  the  riglit  to 
vote  the  stock  at  corporate  elections,  ques- 
tions as  to  who  should  receive  and  retain 
dividends,  questions  of  the  removal  of  the 
stock  to  foreign  jurisdictions,  and  the  like. 
All  that  §  324  of  the  Civil  Code  exacts  of  a 
pledgee  for  the  protection  of  bis  interests  is 
that  he  should  cause  the  transaction  and  the 
nature  of  it  to  be  so  entered  upon  the  books 
4>f  the  corporation  as  to  show  the  names  of 
the  pledgeor  and  the  pledgee,  the  number  or 
designation  of  the  shares,  and  the  date  of  the 
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transfer.  All  this  may  be  done  to  the  full 
protection  of  the  pledgee's  rights  without 
the  surrender  of  the  certificates,  their  can- 
celation, and  tne  issuance  to  him  of  new 
ones,  and,  when  done,  the  pledgee  would 
be  fully  protected  against  a  subsequent  pur- 
chaser, who  would  be  charged  with  the  con- 
structive notice  which  the  entries  upon  the 
books  of  the  corporation  import;  and,  upon 
the  other  hand,  there  would  be  preservea  to 
the  pledgeor  all  the  rights  incident  to  his 
ownership  under  the  pledge.  Moore  v. 
MarhfialUoufn  Opera-Houaa  Co.  81  Iowa,  145 ; 
IlatgeU  v.  Weitem  Stove  Mfg.  Co,  29  Mo.  A  pp. 
487.  It  is  not  the  law  of  this  state,  nor  is  i  t  the 
law  generally,  that  a  transfer  upon  the  books 
of  the  corporation  is  essential  to  the  creation 
of  a  valid'pledge.  Civ.  Code,  §  824 ;  Oravee 
V.  Mono  Lake  Dydraulic  Min,  Co.  81  Cal. 
303.  325:  Cecil  Nat.  Bank  v.  WateonUnen 
Bank,  105  U.  S.  217,  26  L.  ed.  1089;  Cook, 
Stock  &  Stockholders,  (^  465. 

T/ie  order  diesolving  the  preliminary  i^fune- 
tion  M  reverted. 


J. 


We  CO  I  cur :    Templet  J.  ;  McFarhwad* 


City  of  HEALDSBURG,  Respt,, 

Francis  MULLIGAl^,  Admr.,  etc.,  of  Qeorge 
y.  Mulligan,  Deceased,  et  al„  Appti, 


(. 


OaJ. 


.) 


1.  The  forcible  taking  by  robbers  of 
money  in  the  custody  of  a  city  treas- 
urer is  a  defense  to  an  action  upon  bis  bond  that 
be  sball  *'well  and  faithfully  perform  all  ofBcial 
duties,**  wbere  by  the  CoDStUution  and  laws  of 
the  state  the  raceipt  of  the  money  makes  him  a 
baiiee,  and  not  a  debtor. 

8»  A  statute  requirinfp  a  treasurer  to 
keep  safely  and  pay  over  tbe  money  re- 
ceived by  bim  bi  bis  offlcial  capaclry  merely 
states  bis  common-law  duties,  and  does  not  en- 
larfre  his  responsibility  as  bailee,  or  that  of  his 
sureties, 

(Beatty,  Ch.  J,,  dUsents,) 
(June  6, 1800.) 

APPEAL  hy  defondants  fronxa  Judgement  of  • 
the  Superior  Court  for  Sonoma  County  in 
faTor  of  plaintiff  in  an  action  brought  upon  a 
bond  of  the  city  treasurer  to  recover  for  money 
which  had  been   stolen   from  him.    Reverted. 

Tbe  facts  are  stated  in  the  Commissioner's 
opinion. 

Meeere.  Rose  &  Pond*  J.  T.  Campbell* 
and  J.  A.  Barham  for  appellants. 

Mes^rg,  W.  W.  Moreland»  E.  M«  Nor- 
ton, and  Rutkled^  Sb  Pressley  for  re- 
spondent. 

NoTR.— For  tbe  conflicting  autboritles  on  tbelia* 
biJity  upon  an  official  bond  for  the  theft  of  funds 
or  loss  by  bank  failure,  see  Wilson  v.  People,  Pue- 
blo &  A.  V.  R.  Co.  (Colo.)  22  L.  B.  A.  449,  and  note; 
State,  Overton  County,  v.  Copeland  (Tenn.)  81  L.  R. 
A.  844:  Falrcbild  v.  Hedgres  (Wash.)  81  L.  B.  A.  8R1: 
and  Bush  ▼.  Johnson  County  (Neb.)  8S  L.  B.  A. 
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HayneStC,  filed  the  following  opiolon: 
This  is  an  action  brought  upon  tlie  official 
bond  of  George  V.  Mulligan,  as  treasurer  of 
the  city  of  Uealdsburg,  and  his  sureties,  to 
recover  the  sum  of  $8,541.49,  with  interest 
thereon,  which  moneys,  it  is  alleged,  were 
received  by  said  treasurer  on  or  about  Octo- 
ber 20,  1898,  and  which,  in  breach  of  his  said 
trust,  said  Mulligan  converted  to  his  own 
use,  and  refused  to  account  to  tlie  plaintiff 
therefor,  or  to  pay  out  said  sum  on  the  war- 
rant of  the  president  of  the  board  of  trustees, 
couutersi cried  by  the  clerk  thereof.  The  an- 
swer consists  of  two  defenses.  The  first  puts 
in  issue  the  alleged  breach  of  trust,  conver- 
sion, and  refusal  to  pav  out  said  moneys ;  and 
the  second  defense  alleged,  at  great  length 
and  particularity,  that  the  city  of  Healds- 
burg  owned  a  city  hall,  in  which  was  an  of- 
fice for  the  treasurer,  and  a  vault  in  which 
he  kept,  and  was  required  to  keep,  the  funds 
of  the  city,  and  that  on  October  20,  1893.  he 
had  in  said  vault  the  said  sum  of  $3,541.49. 
and  that  at  about  4  a.  m.  of  that  day  he  was 
seized  by  robbers,  carried  to  the  vault,  and 
compelled,  by  irresistible  force  and  violence, 
and  against  his  will,  to  open  the  vault,  and 
that  tfie  said  money  was  taken  by  the  robbers 
by  such  irresistible  force  and  violence.  Upon 
motion  of  the  plaintiff  said  second  defense 
was  stricken  out,  and  the  defendants  ex- 
cepted. Afterguards  George  V.  Mulligan 
died,  and  Frances  Mulligan  was  appointed 
and  qualified  as  his  executrix,  and  plaintiff 
afterwards  filed  a  supplemental  complaint, 
making  the  original  complaint  a  part  thereof 
by  reference,  and  alleging  the  death  of  George 
V.  Mulligan,  the  appointment  of  the  exec- 
utrix, and  that  plaintiff's  claim  had  been 
f presented  to  and  rejected  by  her.  Answers, 
n  substance  the  same  as  those  originally 
filed,  were  filed  to  the   supplemental  com- 

Slaint,  and  plaintiff  demurred  to  said  second 
efense,  and  the  demurrer  was  sustained. 
The  cause  was  tried  by  the  court  without  a 
Jury.  Findings  and  judgment  went  for  the 
plaintiff,  and  defendants  appeal  from  said 
Judgment,  and  from  an  order  denying  their 
motion  for  a  new  trial.  The  findings  were 
general,  viz.,  that  all  the  allegations  of  the 
complaint  were  true,  and  those  of  the  answer 
untrue ;  and  it  was  therefore  found  that  **the 
said  defendant  George  V.  Mulligan,  on  or 
about  said  20th  day  of  October,  1893,  in 
breach  of  his^aid  trust,  converted  to  his  own 
use  the  said  sum  of  $8,541.49.  and  refused  to 
account  to  the  plaintiff  tlierefor,  or  for  any 
part  thereof,  and  refused  to  pay  out  any  part 
tnereof  on  the  warrant  siirned,"  etc. 

The  principal  question  presented  by  the 
record  ts  whether  the  forcible  taking  of  the 
moneys  In  question  from  the  custody  of 
the  treasurer  bv  robbers  is  a  defense  to  an  ac- 
tion upon  his  bond.  *'A  public  oflic^r  hav- 
ing property  in  his  custody  in  his  ofilcial  ca- 
pacity is  a  bailee ;  and  the  rules  which  grow 
out  of  that  relation  are  held  to  govern  the 
case.  But  the  lesrislature  can  undoubtedly 
at  its  pleasure  change  the  common- law  rule 
of  responsibility. "  United  States  v.  Thoman, 
82  U.  S.  15  Wall.  887,  844,  21  L.  ed.  89.  91. 
The  receipt  of  money  by  a  public  officer,  such 
M  Mulligan  in  this  case,  does  not  create  the 
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relation  of  debtor  and  creditor.  The  money 
received  by  him  is  not  his  and  he  can  only 
become  a  debtor  wiien  he  l)ecome8  a  default- 
er; and  whether  he  became  a  defaulter  is  the 
question  raised  by  the  second  defense  in  the 
answer,  to  which  a  demurrer  was  sustained. 
That,  at  common  law,  a  bailee  for  hire  would 
not  be  responsible  for  moneys  stolen  from 
him,  or  taken  from  him  by  robbery,  without 
his  fault  or  neglect,  is  a  proposition  so  well 
settled  that  authorities  need  not  be  cited.  Id 
the  case  before  us,  however,  it  may  be  that 
the  responsibility  of  the  treasurer  has  been 
enlarged,  either  by  the  statutes  relating  to 
such  officers,  or  by  the  terms  of  his  contract 
embodied  in  bis  official  bond;  and  we  must 
therefore  look  to  the  statute  and  the  bond  for 
the  purpose  of  determining  whether  MuUi- 

f;an*s  common-law  liability  has  been  eo- 
arged.  The  condition  of  Mulligan's  bond 
was  in  the  following  language:  '^Now. 
therefore,  the  condition  of  this  obligation  i» 
Fuch  that  if  the  said  George  V.  Mulligan 
shall  well  and  faithfully  perform  all  official 
duties  now  required  of  him  by  law,  and  shall 
well  and  faithfully  execute  and  perform  all 
the  duties  of  such  office  of  treasurer  required 
by  any  law  to  be  enacted  subsequently  to  the 
execution  of  this  bond,  then  .this  obligation 
is  to  l>e  void  and  of  no  effect;  otherwi^e.  to 
remain  in  full  force  and  effect."  The  Con- 
stitution (art.  11,  §  16)  requires  that  **all 
moneys  collected  for  the  use  of  any  county, 
city,  town,  or  other  public  municipal  cor- 
poration coming  into  tiie  hands  of  any  officer 
thereof  shall  immediately  be  deposited  witb 
the  treasurer  or  other  legal  depositary  to  tho 
credit  of  such  city,  town,  or  other  corporation, 
respectively,  for  the  benefit  of  the  fund  to 
which  they  respectively  l)elong."  Section  17 
of  the  same  article  provides:  ''The  making 
of  profit  out  of  counter,  citv,  town,  or  other 
public  moneys,  or  using  the  same  for  any 
purpose  not  authorized  by  law  by  any  officer 
having  the  possession  or  control  thereof,  shall 
be  a  felony,  and  shall  be  prosecuted  and  pun- 
ished as  prescribed  by  law."  Section  87tf  of 
the  municipal  corporation  act.  so  far  as  ma- 
terial, is  as  follows:  "It  shall  be  the  duty 
of  the  treasurer  to  receive  and  safely  keep  all 
money  which  shall  come  into  his  hands  as 
treasurer.  ...  He  shall  pay  out  said 
money  on  warrants  signed  by  the  president 
and  countersigned  by  the  clerk,  and  not  oth- 
erwise: .  .  .  and  for  his  corapensation 
he  shall  be  allowed  1  per  cent  on  all  mon- 
eys received  and  paid  out  by  him  as  such 
treasurer.  .  .  . "  By  §  858  of  the  same  act 
it  is  provided,  among  other  things,  that  **all 
the  provisions  of  any  law  of  this  state  relat* 
ins  to  the  official  bonds  of  officers  shall  apply 
to  such  bonds,  except  as  herein  otherwise 
provided." 

If  anything  were  required  to  show  that 
Mulliffun,  as  treasurer  of  tiie  city,  was  a 
bailee  of  all  the  moneys  received  by  him  a» 
such  treasurer,  and  that  the  receipt  of  the 
money  did  not  make  him  a  debtor,  the  above 
provisions  of  the  Constitution  and  statutes 
would  conclusively  show  it.  It  may  be  add- 
ed, however,  by  ^  424  of  the  Penal  Code,  the 
loaning  of  such  money  by  the  officer,  or  th* 
appropriation  thereof  to  his  own  use,  or  fail- 
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ing  to  keep  the  mme  fn  his  poc<ienion,  or 
changing  or  cuuverling  any  portion  thereof 
from  coin  into  currency,  or  from  currency 
inio  coin  or  other  currencjr,  witliout  autiior- 
ity  of  law,  makes  such  oHicer  an  embezzler, 
and  subjects  him  to  iuiprisoument  in  state's 
prison.  If,  therefore,  the  receipt  of  the 
money  made  him  a  debtor,  the  money  when 
reoeiyed  be<»t&s  his :  and  If  his,  he  could  not 
emliezzle  it.  All  these  provisions  are  based 
upon  the  theory  that  money  in  the  hands  of 
the  treasurer  is  tlie  money  of  the  municipal- 
ity, and  tliat  the  treusurer  is  but  the  custo- 
dian or  bailee  of  the  money  for  the  munici- 
pality. It  is  conceded  that  the  requirements 
of  the  municipal  corporation  act  nialce  it  the 
duty  of  the  treasurer  **to  safely  keep  all 
moneys  which  shall  come  to  his  bands  as 
treasurer,"  and  that  "he  shall  pay  out  said 
money  on  warrants  signed  by  the  president 
and  countersigned  by  the  clerk,  and  not  oth- 
erwise," and  that  these  requirements  are  in- 
cludefl  in  the  conditions  of  his  bond.  Tliese 
statutory  provisions,  however,  do  not  add  lo 
the. common- law  liability  of  the  treasurer. 
"VVhen  the  treasurer- elect  accepts  his  office 
he  thereby  takes  upon  himself  all  the  duties 
thereof,  general  as  well  as  special.  His  gen- 
eral duties,  arising  from  the  very  nature  of 
bis  office,  are  to  receive  the  money  of  the 
county  lawfully  deposited  with  him,  keep  it 
safely,  and  pay  it  out  according  to  law. 
.  .  .  From  these  seneral  duties,  accepted, 
springs  the  legal  obligation  that  lie  will 
bring  to  their  performance  good  faith  and  rea- 
sonable skill  and  diligence ;  to  enforce  which 
the  statute  already  referred  to  reauires  him 
to  take  upon  himself  tlie  moral  obligation  of 
an  oHih  that  he  will  faithfully  perform  the 
duties  which  he  has  assumed,  and  give  a  bond 
with  sureties  with  a  condition  of  like  im- 
port. "  Cvmberiand  Ctninty  v.  PenneU,  69  Me. 
857,  365,  81  Am.  Rep.  284.  And,  in  State, 
Wpandot  Ctmnty,  y.  Harper,  6  Ohio  St.  607, 
610,  67  Am  Dec  868,  it  was  said  :  **  By  ac- 
cepting the  office  the  treasurer  assumes  upon 
bimf^elf  the  duty  of  receiving  and  safely 
keeping  the  public  money,  and  of  paying 
it  out  according  to  law."  If  this  be  true, 
it  will  be  seen  that  the  condition  of  the  bond 
given  by  Mulligan  does  not  enlarge  his  com- 
mon-law liability. 

Counsel  for  respondent,  however,  has  cited 
a  very  large  number  of  cases  to  the  point 
that  robbery  is  no  defense  to  an  action  upon 
this  bond.  The  first  case  cited  under  this 
bead  is  that  of  United  Statee  v.  Preer/ttt,  44 
U.  8.  8  How.  678.  11  L.  ed.  784.  Follow 
ing  this  he  cited  five  other  rases  from  tlie 
Supreme  Court  of  the  United  States,  which. 
it  is  claimed,  support  his  contention.  Dntted 
States  T.  Preicutt,  tupra,  was  a  suit  upon 
the  bond  of  a  receiver  of  public  moneys  con- 
ditioned that  he  should  **we11,  truly,  and 
faithfully  keep  safely,  without  loaning  or 
using,  all  the  public  moneys  collected  by 
him,  or  otherwise  at  any  time  placed  in  his 
possession  and  custody,  till  the  same  had  been 
or  Bliould  be  ordered  by  the  proper  depart- 
ment or  officer  of  the  government  to  be  trans- 
ferred or  paid  out.  and  when  such  orders  for 
tmn^fer  or  payment  had  been  or  should  be 
received,  haa  faithfully  and  promptly  made, 
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and  would  faithfully  and  promptly  make, 
the  same  as  directed."    Tlie  defense  was  the 
felonious  taking  and  carrying  away  of  the 
moneys  without  any  fault  or  negligence  on 
the  part  of  the  receiver.    It  was  held  that 
this  defense  was  not  within  the  condition  of 
the  bond,  that  the  defendant  knew  the  ex- 
tent of  his  obligation  when  he  entered  into 
it,  and  had  realized  the  force  of  his  obliga- 
tion by  the  enjoyment  of  the  office.    The 
court  said:     ^ Shall  he  be  discharged  from 
liability  contrary  to  his  own  express  under- 
taking?   There  is  no  principle  on  which  such 
a  defense  can  be  sustained.    The  obligation 
to  keep  safely  the  public  money  is  ab^lute, 
without  any  condition,  express  or  implied; 
and  nothing  but  the  payment  of  it,  when  re- 
quired, can  discharge  the  bond."    In  United 
State*  y.  Thomae,  83  U.  S.  15  Wall.  337,  21 
L.  ed.  89,  the  case  of  United  Statee  y.  Pree- 
eoit,  eupra,  was  virtually  overruled.    After 
quoting  from  the  Pre»et4t  Case  as  above,  the 
court  said:     ^This  broad  language  would 
seem  to  indicate  the  opinion  that  the  bond 
made  the  receiver  and  iiis  sureties  liable  at 
all  events,  as  now  contended  for  by  the  gov- 
ernment.    But  that  case  was  one  in  which 
the  defense  set  up  wss  that  the  money  was 
stolen,  and  a  much  more  limited  responsibil- 
ity than  that  indicated  by  the  above  language 
would  have  sutflced  to  render  that  defense 
nugatory.     And,  as  the  money  in  the  handa 
of  the  receiver  is  not  his,  as  he  is  only  cus- 
todian of  it,  it  would  seem  to  be  going  very 
far  to  say  that  his  engngement  to  have  ft 
forthcoming  was  so  absolute  as  to  be  quali- 
fied by  no  condition  whatever,  not  even  a. 
condition  Implied  in  law.    Suppose  an  earth- 
quake should  swallow  up  the  building  and 
safe  containing  the  money,  is  there  no  con- 
dition. Implied  in  the  law,  by  which  to  ex- 
onerate the  receiver  from   responsibility?^ 
The  court  there  also  referred  to  the  cases  of 
Muzzy  V.    tihattuek,  1    Denio,  288;   Com.   y. 
Comly,  8  Pa.    872 ;   8taU  y.  Harper,  6  Ohio 
St.  607,  67  Am.  Dec.  868 ;  and  the  then  re- 
cent CaM9  of  DoBhieU,  KeeJder,  and  Boyden  in 
that  court, — all  of  which  are  cited  b^  re- 
spondent.    In  another  part  of  the  opinion 
in    United  Statee  y.    Tliamae  It  was  said: 
**  Where,  however,  a  statute  merely  prescribes 
the  duties  of  the  officer,   as  that  he  shall 
safely  keep  money  or  property  received  or 
collected,  and  shall  pay  it  over  when  called 
upon  to  do  so  by  tno  proper  authority,  it 
cannot,   witiiout  more,    be  regarded  as  en- 
larging or  in  any  way  affecting  the  degree 
of  his  responsibility.    The  mere  prescription 
of  duties  has  nothing  to  do  with  the  qucbtion 
ss  to  what  shall  constitute  the  rule  of  respon- 
sibility in  the  discharge  of  those  duties,  or 
a   legal  excuse  for  the  nonperformance  of 
them,  or  a  discharge  from  their  obligation. 
The  common  law,  which  is  common  reason, 
prescribes  that ;  and  statutes  in  subordination 
to  their  terms  are  to  be  construed  agreeably 
to  the  rules  of  the  common  law."    The  court 
in  the  same  case  noticed  a  distinction  between 
an  official  bond  and  an  ordinary  money  bond, 
saying  that  ^^  the  condition  of  an  official  bond 
is  collateral  to  the  obligation  or  penalty  ; 
it  is  not  based  on  a  f^rlor  debt,  nor  is  it  evi- 
dence of  a  debt ;  and  the  <}nty  secured  thereby^ 
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floes  not  become  a  debt  until  default  be' 
made  on  «the  part  of  the  principal.  Until 
then,  as  we  have  seen,  he  is  a  bailee,  though 
a  bailee  resting  under  special  obligations. 
The  condition  of  his  bond  is,  not  to  pay  a 
<lebt,  but  to  perform  a  duty  about  and  re- 
«pecting  certain  specific  property  which  is 
not  his,  and  which  he  cannot  use  for  his  own 
purposes."  In  that  case  Justices  Swain, 
Miller,  and  Strong  dissented.  Justice  Miller, 
for  himself,  referring  to  the  case  of  United 
Slates  Y,  Prescott,  said :  **  In  the  subsequent 
<*ase  of  United  States  v.  Morgan^  52  U.  8.  11 
How.  154,  18  L.  ed.  643,  the  same  question 
was  decided  on  precisely  the  same  grounds. 
The  case  of  United  States  v.  Dashiell,  71  U. 
i3.  4  Wall.  182,  18  L.  ed.  319,  was  decided 
with  merely  a  reference  to  the  doctrine  of 
the  two  cases  just  cited.  The  case  of  United 
States  V.  KeehUr,  76  U.  8.  9  Wall.  83,  19 
L.  ed.  574,  asserts  the  same  doctrine,  and 
applies  it  to  an  action  on  a  postmaster's 
bf)nd.  He  had  paid  the  money  to  an  agent 
of  the  Confederate  States  on  an  order  made 
by  the  insurrectioqary  government  directing 
bim  to  do  so.  When  the  case  of  United  States 
V.  Dashiell  came  before  the  court  I  was  not 
satisfied  with  the  doctrine  of  the  former  cases, 
and  I  do  not  believe,  now,  that  on  sound 
principle  the  bond  should  be  construed  to 
•extend  the  obligation  of  the  depositary  be- 

fond  what  the  law  imposes  upon  him,  though 
t  may  contain  words  of  express  promise  to 
pay  over  the  money.  I  think  the  true  con- 
struction of  such  a  promise  is  to  pay  when 
the  law  would  require  it  of  the  receiver  if 
no  bond  had  been  given  ;  the  object  of  tak- 
ing the  bond  being  to  obtain  sureties  for  the 
performance  of  that  obligation.  Nor  do  I 
l)e1ieve  that,  prior  to  this  decision,  there 
WHS  any  principle  of  public  policy,  recog- 
nized by  the  courts  or' imposed  by  the  law, 
which  made  the  depositary  of  the  public 
money  liable  for  it,  when' it  had  been  lost 
or  destroyed  without  any  fault  or  negligence 
or  fraud  on  his  part,  and  when  he  had  faith- 
fully discharged  his  duty  in  regard  to  its 
<!ustody  and  safe- keeping.  Such  were  my 
opinions  when,  as  a  member  of  the  court, 
I  took  part  in  the  decision  of  United  States 
V.  DanliieU.  But  either  no  other  judge  shared 
those  opinions,  or,  if  anv  one  did,  he  felt 
bound  by  the  two  previous  decisions.  I 
tlierefore  acquiesced."  So,  in  Cumberland 
Gmnty  V.  Pennell,  69  Me.  370,  81  Am.  Rep. 
1384.  in  a  very  learned  opinion,  in  which  the 
authorities  are  largely  cited  and  reviewed. 
It  is  declared  that  United  States  v.  Prescott 
for  the  first  time  promulgated  the  extreme 
views  therein  expressed.  Of  the  cases  cited 
by  respondent  the  following  are  based  upon 
statutes  which  made  the  oflScer  a  debtor  as 
to  all  the  funds  received  in  his  official  capac- 
ity :  Mvaiy  v.  Shattuek,  1  Denio,  283 ;  Han- 
-C'^ck  T.  Hasaardy  12  Cush.  112;  Perley  v. 
Mfiskeg/m  County,  82  Mich.  182.  And  these 
oases  are  cited  in  nearly  all  of  the  other  cases 
<cited  by  respondent. 

It  must  be  evident  that.  If  the  defendants 
in  these  cases  were  debtors  as  to  all  the  funds 
received  by  them  In  their  official  capacity, 
they  could  not  be  bailtts  of  their  own  prop- 
erty, nor  embezzle  it,  nor  could  a  larceny 
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or  robbery  of  their  own  property  relieve  them 
from  their  debts.  Other  cases,  and  all  of 
them  that  discuss  the  grounds  upon  which 
the  liability  of  the  officer  is  placed,  base 
their  conclusions  upon  tlie  contract,  contained 
in  the  bond,  to  keep  safely  and  pay  over  the 
funds  on  proper  warrants  therefor.  In  speak- 
ing of  the  official  bond  as  a  contract,  Mr. 
Justice  Bradley  in  United  States  v.  I^meu, 
supra,  drew  a  distinction  between  an  ordinary 
contract  or  agreement  and  an  official  bond. 
The  learned  justice  said:  "So  much  stress 
has,  in  almost  every  case,  been  laid  upon 
the  bond  as  forming,  either  directly  or  in- 
directly, the  basis  of  a  new  rule  of  responsi- 
bility,'that  it  seems  especially  important  to 
ascertain  what  are  the  legal  obligations  that 
spring  from  such  instrument.  The  learned 
judfi^es,  in  the  great  generality  of  the  remarks 
made  in  some  of  the  cases  referred  to,  with 
regard  to  the  liability  of  a  receiving  oflloer, 
and  especially  of  his  sureties,  by  virtue  of 
his  bond,  have  evidently  overlooked  what  we 
conceive  to  be  a  v^ry  important  and  vital 
distinction  between  an  absolute  agreement  to 
do  a  thing,  and  a  condition  to  do  the  same 
thing,  inserted  in  a  bond.  In  the  latter  case 
the  obligor,  in  order  to  avoid  the  forfeiture 
of  his  obligation,  is  not  bound  at  all  events 
to  perform  the  condition,  but  is  excused  from 
its  performance  when  prevented  by  the  law 
or  by  an  overruling  necessity.  And  this  dis- 
tinction, we  thinkT  affords  a  solution  to  the 
question  involved  in  this  case."  In  the  state 
of  New  York,  Albany  County  Supers,  v.  Dorr, 
25  Wend.  440,  fully  sustains  the  views  we 
have  taken  of  the  liability  of  a  public  oflicer 
upon  his  bond.  The  opinion  in  that  case  was 
written  by  Chief  Justice  Nelson  and  con- 
curred in  by  Justices  Bronson  and  Cowen, 
in  the  supreme  court.  The  case  was  carried 
to  the  court  of  errors  (7  Hill,  583).  where  the 
judgment  was  affirmed  by  an  equally  divided 
court.  In  People,  If  ash,  v.  Faulkner,  107  N. 
Y.  477,  the  action  was  upon  a  surrogate's 
bond.  The  general  reasoning  of  the  case 
clearly  sustains  our  conclusion  In  this  case, 
although  a  distinction  was  there  drawn  be- 
tween moneys  in  the  hands  of  a  surrogate  and 
moneys  received  by  a  treasurer  or  other  pub- 
lic officer  of  that  character.  So  that,  so  far  as 
the  question  here  is  concerned,  there  has  been 
no  direct  adjudication  by  the  court  of  ap- 
peals of  that  state,  and  the  Question  is  left 
open.  The  supreme  court  of  south  Carolina, 
in  an  able  opinion,  sustains  the  view  we  have 
taken.  There  the  treasurer  deposited  money 
in  a  bank  of  good  repute,  and  the  money 
was  lost  by  its  failure.  The  court  referred 
to  United  States  v.  Preseott  and  the  other 
leading  cases  which  lay  down  the  strict 
ruleof  liability,  and,  following  UnitedStates 
V.  T/iomas,  held  that  the  defendant  was  not 
liable.  York  County  v.  Watson,  15  8.  C.  1. 
40  Am.  Rep.  675.  In  Walker  v.  British  Ouar- 
antee  Asso.  18  Q.  B.  277,  the  action  was  upoi 
the  bond  of  the  treasurer  of  a  benefit  build- 
ing society,  organized  under  a  statute.  The 
conditions  of  the  bond  were  that  he  w6uld 
faithfully  discharge  the  duties  of  treasurer, 
and  punctually  account  to  the  trustees  for  all 
and  every  sum  and  sums  of  money,  bills, 
notes,  securities,  goods,  and  chattels,  which 
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M,.ln  his  office  of  treamrer,  fthall  receive  on 
Uie  flocieiy  *B  accouDt,  and  being  bound  by  the 
rolea  of  ihe  society  to  pay  over  in  a  given 
time  the  same  mooeys  whicb  he  shall  receive ; 
it  was  held  that  the  treasurer  did  not  violate 
such  obligation  if,  after  receiving  moneys, 
ind  before  he  has  an  opportunity  of  pajring 
ihem  over,  he  is  robbed  of  them  oy  irresisti- 
ble violence,  and  without  fault  of  bis  own ; 
such  obligation  being  that  only  of  a  bailee. 
Lord  Campbell,  Ch.  J.,  said:    ''This  plea 

.  .  alleges  a  loss  of  the  monies  by  ir- 
resistible violence ;  and  the  general  doctrine 
is  not  denied  that  if  the  subject-matter  bailed 
be  lost  by  «m  tnajar,  which  we  translate 
'irresistible  violence,'  the  bailee  is  dis- 
'Charged. "  In  Cumberland  County  v.  PenneU^ 
tupra,  the  court  cited  an  unreported  opinion 
of  Mr.  Justice  Story,  of  the  United  States 
circuit  court  at  the 'May  term,  1822.  In 
relation  to  that  case  it  was  said :  "The  doc- 
trine that  the  official  bond  of  a  public  de- 
positary rendered  him  an  insurer  of  the 
public  funds  in  his  possession  is  nowhere  rec- 
ognized by  Jud^e  Story.  On  the  contrary, 
be  was  of  the  opinion  that  robbery  is  a  good 
defense.  Col.  John  L.  Tuttle.  a  United 
States  paymaster,  was  murdered  and  robl)ed 
of  the  public  funds  in  his  official  custody, 
and  an  action  was  brought  therefor  against 
Samuel  Hoar,  Jr.,  as  administrator  of  Tut- 
tle *s  estate.  In  the  trial  of  the  action  at 
the  May  term,  1822,  of  the  United  States  cir- 
cuit court  in  Boston,  the  defense  of  robbery 
was  set  up,  and  the  jury,  under  the  instruc- 
tions of  Judge  Story,  presiding,  returned  a 
verdict  for  the  defendant, — showing  that  the 
cnnrc  must  have  ruletl  tliat  robbery  was  ag(K)d 
de Tense.  It  seems  the  quest iou  was  not  car- 
ried any  further,  and  hence  the  case  was  not 
leDorted." 

We  cannot  better  conclude  this  opinion 
than  by  another  quotation  from  the  case  of 
Cumberland  County  v.  PenneU,  above  cited: 
*Were  the  law  otherwise  in  this  state,  and 
known  to  be  such,  faithfulness  and  honesty, 
even  if  they  continued  to  be  considered  com- 
mendable personal  qualities,  would  be  held, 
if  not  mere  abstractions,  matters  of  secondary 
Importance,  at  best,  in  candidates.  Such 
qualifications,  accompanied  by  the  highest 
capacity,  would,  in  the  absence  of  sufficient 
property  in  the  principal  to  secure  his  sure- 
ties, fall  to  obtain  them.  For  many  a  re- 
sponsible person  would  gladly  sign  a  bond 
as  surety,  guaranteeing  the  faithfulness, 
honesty,  and  capacity  of  his  neighbor  which 
were  so  potent  in  effecting  his  election  to 


the  responsible  public  sUtfon  of  county  treas- 
urer, who  would  long  hcjiitaie  to  insure  the 
public  against  possible  loss  hnppening  in 
spite  of  such  qualities;  for  to  insure  sgainst 
such  a  loss  is  not  only  vouching  for  the 
integrity  of  the  officer,  but  practicslly  for 
that~of  the  rest  of  mankind, — that  they  will 
not  rob  him.*  We  therefore  conclude  that 
the  obligation  resting  upon  Mulligan,  aa 
treasurer  of  the  city  of  Healdsburg,  was  sim- 
ply that  which  the  common  law  imposes 
upon  him  as  a  bailee  for  hire ;  that  the  pro- 
visions of  the  statute  to  keep  safely  and  pay 
over  the  money  received  by  him  in  bis  official 
capacity  were  duties  which  would  have  rested 
upon  him  as  such  bailee  in  the  absence  of 
these  provisions  of  the  statute,  and  did  not 
enlarge  his  responsibility  or  that  of  bis  sure- 
ties ;  and  that,  if  he  were  violently  robbed  of 
the  moneys  of  the  city  in  his  possession,  it 
is  a  defense  to  the  action.  The  burden  of 
proving  such  defense,  of  course,  rests  upon 
him  and  his  sureties.  The  question  here, 
however,  arises  upon  a  demurrer  to  the  sec- 
ond defense,  which  alleges  the  robbery,  and 
therefore,  as  now  presented,  the  fact  of  rob- 
bery is  conceded. 

As  to  the  effect  of  the  conclusion  above 
stated,  little  need  be  said.  It  is  urged,  in 
many  of  the  cases  which  hold  the  officer  to 
an  absolute  responsibility  for  all  moneys 
coming  to  his  hands,  that  if  robbery  or  lar- 
ceny were  held  to  be  a  defense,  it  would 
endanger  the  security  of  public  funds,  and 
encourage  simulated  robberies  and  pretended 
larcenies.  But  we  cannot  assume  that  courts 
of  Justice  are  unable  to  protect  the  public 
in  such'caaes;  and,  even  if  they  could  not 
do  so  in  all  cases,  lustice  does  not  require 
that  the  public  shall  be  protected  by  enforc- 
ing against  ita  servant,  the  officer,  and  his 
sureties,  a  liability  the  law  has  not  imposed 
upon  them,  and  which  they  have  not  as- 
sumed. No  other  question  need  be  noticed. 
The  judgment  and  order  appealed  from 
should  be  reversed,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the 
second  defense  set  up  in  defendant's  answer. 

We  concur :    Beleher*  C. ;  Brltt*  0. 

Per  Curiams 

For  the  reasons  giyen  in  the  foregoing  opin- 
ion, the  judgmenfand  order  appealed  from  ar$ 
revereed,  with  directions  to  overrule  the  de- 
murrer to  defendant's  second  defense. 

I  dissent :    Beatty,  Ch.  J. 
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A  etatnte  anthorlatng  eonnty  eom* 


NoTB.— For  delegation  of  legislative  power  to 
eounty  supervisors  or  oommisslonexs,  see  Dough- 
erty V.  Austin  (Gal.)  16  L.  B.  A.  HO,  and  note, 
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mieef oners  to  provide  for  additional  Jus- 
tices io  precincts  of  more  than  20.000  inhabitants 
does  not  violate  Ck>nst.  art.  0, 1 28,  requiring  uni- 
formity Id  laws  relating  to  courts. 
2.  An  nneonstitutional  delectation  of 
legislative  power  to  county  commissioners 
Is  not  made  by  a  statute  autbonzlnfr  them  when- 
ever they  have  in  any  county  a  precinct  of  more 
than  20,000  inhabitants  to  provide  for  additional 
justices  of  the  peace,  if  the  needs  of  the  preolooi 
require  it. 
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8*  The  word  **m^y*  in  a  statute  mnat  be 
beld  to  moan  *'shair*  if  tbis  ia  ueoeBsary  aod  ef- 
fective to  uphold  tbe  statute. 

4*  A  reduction  of  the  number  of  Juetloes 
of  the  peaee  after  the  number  has  been  in- 
creased by  county  oommissioners  under  act  of 
April  18,  1891,  to  not  within  the  power  of  the 
county  com  no  t«i8t  oners  because  tbe  statute  does 
not  provide  for  such  reduction* 

aune  1, 1806w) 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Court  for  Pueblo  County  in 
favor  of  plaintiff  in  a  mandamus  proceeding 
to  compel  defendants  to  approve  the  bond  of 
plaintiff  as  a  justice  of  the  peace.    Affirmed, 

Statement  by  Hayt»  Ch.  J. : 

This  is  a  mandamus  proceeding  submitted 
upon  an  agreed  state  of  facts,  from  which  it 
appears  that  in  the  year  1898  the  board  of 
countv  commissioners  of  Pueblo  county,  be- 
inir  01  opinion  that  tbe  needs  of  precinct  No. 
1  fn  that  county  reaiiired  an  additional  jus- 
tice of  the  peace,  increased  the  number  of 
justices  by  the  appointment  of  an  additional 
justice.  August  21,  1895,  this  order  was 
rescinded,  and  a  resolution  entered  of  record 
declaring  the  number  of  justices  reduced  to 
two.  At  the  regular  election  in  189«5  one 
Carey  received  the  highest  number  of  votes, 
and  appellee  the  nest  biff  best.  Certificates 
of  election  having  been  issued  to  both,  ap- 
pellee eiecuted  and  tendered  his  bond,  claim< 
ing  to  be  entitled  to  act  as  a  third  justice. 
The  board  of  county  commissioners  (this  be- 
ing the  body  charged  with  the  duty  of  pass- 
ing upon  tbe  sufficiency  of  bonds  of  justices 
elect)  disapproved  appellee's  bond,  for  the 
sole  reason  tliat,  in  the  judgment  of  the  board, 
there  was  no  office  for  him  to  fill.  Thereupon 
appellee  instituted  this  action  to  compel  the 
board  to  approve  the  bond.  The  district  court 
decided  in  favor  of  appellee,  and  awarded 
him  the  writ  as  prayed  for.  The  case  is 
brought  here  by  the  board  by  appeal.  The 
questions  submitted  to  the  court  for  its  de- 
cision are :  (1)  Is  the  act  of  April  18,  1891 
(Bess.  Laws  1891,  p.  116),  providing  for  in- 
creasing the  number  of  justices  by  the  board 
of  county  oommissioners  in  precincts  of  more 
than  20,000  inhabitants,  if.  In  the  judgment 
01  the  board,  the  needs  of  the  precinct  require 
such  increase,  constitutional?  (2)  If  the 
said  act  be  constitutional,  did  the  defendant 
board  have  authority  to  reduce  the  number 
of  justices  from  three  to  two,  after  action  had 
been  taken  by  it  increasinir  the  number?  The 
act  of  1891,  referred  to,  reads  as  follows: 

*'Sec.  1.  The  board  of  county  commis- 
sioners of  any  county  in  this  state,  having 
within  their  respective  counties  a  jus- 
tice precinct  of  more  than  20,000  inhabit- 
ants, may.  at  any  regular  meeting  of  the 
board,  appoint  one  or  more  justices  of  the 
peace,  and  one  or  more  constables,  as  the  needs 
of  tbe  precinct  may  require,  and  such  ap- 
pointees shall  hold  office  until  their  success- 
ors are  elected  and  qualified  :  provided,  that, 
in  addition  to  the  two  justices  of  the  peace, 
and  tbe  two  constables  now  provided  by  law 
for  each  justice  precinct,  such  board  of  county 
commissioners  shall  not  appoint  more  than 
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one  such  justice  and  constable  for  each  20,- 
000  inhabitants  in  such  nrecinct. 

"Sec.  2.  The  boards  01  county  commission- 
ers shall  unite  two  or  more  contiguous  jus- 
tice precincts  where  parts  of  the  two  or  more 
precincts  lie  within  the  corporate  limits  of  a 
town  or  city,  and  may  add  thereto  such  ad- 

ioining  precincts  or  parts  thereof,  as  the  said 
»oard  of  county  commissioners  may  deem 
best.  The  powers,  duties,  and  jurisdiction 
of  the  officers  of  precincts  thus  united  shall  be 
equal  in  every  respect:  provided  the  term  of 
office  of  no  such  justice  or  constable  shall  be 
construed  to  be  abridged  or  extended  there- 
by. 

"Sec.  8.  It  shall  not  be  lawful  hereafter 
to  divide  an  incorporated  town  or  city  Into 
two  or  more  justice  precincts." 

The  constitutional  provisions  bearing  upon 
the  questions  presented  are  as  follows: 

^'The  general  assembly  shall  not  pass  lo- 
cal or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say:  .  .  . 
Fifth.  Regulating  county  or  township  af- 
fairs. .  .  .  Twenty- Fourth.  In  all  other 
cases,  where  a  general  law  can  be  made  ap- 
plicable, no  special  law  shall  be  enacted." 
Art.  5,  $  25. 

**  Tbe  judicial  power  of  the  state  as  to  mat- 
ters of  law  and  equity,  eicept  as  in  tbe  Con- 
stitution otherwise  provided,  ahtM  be  Tested 
in  a  supreme  court,  district  courts,  county 
courts,  justices  of  the  peace,  and  such  other 
courts  as  may  be  provided  by  law. "    Art.  6, 

§1. 

''Justices  of  the  peace  shall  have  such  ju- 
risdiction as  may  be  conferred  by  law ;  but 
they  shall  not  have  jurisdiction  of  any  case 
wherein  the  value  of  the  property  or  the 
amount  in  controversy  exceeds  the  sum  of 
$800,  nor  where  the  boundaries  or  title  to 
real  property  shall  be  called  in  question." 
Art.  6,  S  25. 

''All  laws  relating  to  courts  shall  be  gen- 
eral and  of  uniform  operation  throughout  the 
state;  and  the  organization,  jurisdiction, 
powers,  proceedings,  and  practice  of  all  tbe 
courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law,  and  the  force  and  effect 
of  the  proceedings,  judgments,  and  decrees  of 
such  courts  severally,  shall  be « uniform." 
Art.  6,  g  28. 

Me99T9.  E.  C.  OlanB  and  Hartasaii  * 
Glenn  for  appellants. 
Mr.  Clufcrles  E.  Gast  for  appellee. 

Haytt  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Is  the  act  of  1891  in  violation  of  $  88  of 
art.  6  of  the  state  Constitution?  The  1st  sec- 
tion of  art.  6  of  the  state  Constitution  pro- 
vides that  "  the  judicial  power  of  the  states 
.  .  .  shall  be  vested  in  .  .  .  justice, 
of  the  peace.  ..."  Section  25  provides 
that "  justices  of  the  peace  shall  have  such  ju- 
risdiction as  may  be  conferred  by  law,  ex- 
cept." etc.  By  g  11  of  art.  14  the  election 
of  such  officers  is  provided  for,  and  tbe  term 
of  office  fixed  at  two  years.  This  section 
fixes  the  number  of  justices  at  two  in  each 
precinct,  with  a  proviso  that  ir  precincts  hav- 
ing 5,000  or  more  inhabitants  the  number  of 
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liistlces  may  he  fncreAsed  m  provided  br  law. 
Without  doubt  tbe  two  justices  proviaed  for 
each  precinct  by  the  Constitution  are  consti- 
tutional ofi^oers;  and,  when  the  number  of 
justices  is  increased  in  anj  precinct,  the  new 
justices  are  placed  on  an  euual  footin/i:  with 
thoee  whose  offices  are  definitely  fixed  by  the 
organic  law,  and  all  are  constitutional  offi- 
cers. The  act  of  1891  does  not  attempt  to 
create  the  office  of  justice  of  the  peace,  or 
provide  for  the  creation  of  such  office.  It  sim- 
ply authorizes  an  additional  justice  in  pre- 
cincts having  a  population  of  over  20,000  in- 
habitants, where  the  needs  of  the  precinct 
ma^  require  it;  leaving  the  organization, 
jurisdiction,  powers,  proceedings,  and  prac- 
tice in  all  justices'  courts  as  at  the  time  fixed 
by  general  iaws,  or  as  shall  be  provided  by 
such  laws  in  the  future.  The  uniformity  re- 
Quired  by  the  Constitution  in  this  regard  is 
uierefore  respected.  The  Consti tuti on  creates 
the  office  of  justice  of  the  peace,  and  provides 
that  tliere  shall  be  not  less  than  two  justices 
in  each  precinct.  It  does  not  designate  the 
number  of  precincts  into  which  the  county 
siinll  be  divided.  This  is  not  mentioned  in 
that  instrument.  But  from  the  earl  iest  period 
of  our  state  government  the  boards  of  county 
commissioners  of  the  several  counties  have 
been  vested  bv  statute  with  the  power  to  in- 
crease or  diminish  the  number  of  precincts  as 
in  their  judgment  the  public  good  should, 
from  time  to  time,  require.  Mills'  Anno. 
Stat.  ^  939.  This  act  has  been  in  force,  ex- 
cept as  modified  by  the  statute  of  1891,  for 
nearly  twenty  years,  and  its  constitutional- 
ity has  never  been  questioned  in  the  courts ; 
and,  if  now  questioned,  we  should  labor  long 
and  earnestly  to  uphold  the  act,  being  im- 
pelled thereto  by  the  maxim  which  requires 
the  unconstitutionality  of  an  act  to  be  sliown 
beyond  all  reasonable  doubt  before  the  act 
can  be  overthrown,  and  for  the  further  reason 
that  courts  have  been  brought  into  existence, 
and  have  dischiu'ged  their  functions  for  many 
years,  under  tins  act,  and  its  overthrow  at 
this  time  would  be  attended  with  such  dis- 
astrous results  as  might  well  cause  any  court 
to  pause  and  hesitate  before  reaching  a  con- 
clusion adverse  to  the  act.  Moreover,  we 
know  of  no  provision  of  the  Constitution 
with  which  the  act  conflicts.  The  ius- 
ticea'  precincts,  under  the  Constitution, 
take  the  place  of  township  organizations  as 
they  existed  in  territorial  times.  For  each 
township  there  were  two  Justices  provided, 
and  power  given  the  boaras  of  county  com- 
missioners in  their  respective  counties  to  set 
off,  organize,  establish,  and  change  the 
boundaries  of  the  townships  in  their  Tiiscre- 
tion.  Rev.  Stat.  1868,  pp.  169-188.  The 
framers  of  our  fundamental  law  were  familiar 
with  these  provisions,  and,  if  they  had  wished 
to  take  from  the  legislature  this  power,  we 
have  no  doubt  that  they  would  have  given 
expression  to  such  intent  in  language  that 
could  not  have  been  misunderstood.  At  the 
first  legislative  pessinn  under  the  new  Con 
stitution  the  act  of  1877  was  passed.  In  sup 
porL  of  a  construction  of  the  Constitution 
which  permits  the  increase  and  decrease  of 
justices'  precincts  by  the  boards  of  county 
commissioners  in  their  respective  counties, 
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we  therefore  have  a  contemporaneous  dec!  am - 
tion  of  a  legislature  composed  in  part  of  the 
same  men  who  framed  the  Constitution.  We 
have  dwelt  upon  the  act  of  1877,  not  be- 
cause its  constitutionality  has  been  directly 
attacked  in  this  case,  but  for  the  reason  that 
tbe  case  of  8taU  v.  Nine  Justices,  90  Tenn. 
722,  hereinafter  specifically  referred  to,  is 
strongly  relied  upon  by  appellants,  and,  as 
we  shall  presently  show,  this  case,  if  follow- 
ed, would  overthrow  the  statute  of  1877  as 
well  as  the  act  of  1891.  Tbe  legislature  is 
not  given  power  to  create  the  office  of  justice 
of  the  peace,  but  when  a  new  precinct  is 
provided  the  offices  spring  into  existence  by 
virtue  of  the  Constitution.  And  as  said  by 
Judge  Dixon :  **  And  what  difference  in  prin- 
ciple  can  there  be  between  a  case  where  the 
offices  are  called  forth  by  the  creation  of  a 
new  precinct,  and  a  case  where  the  office  is 
callea  forth  by  resolution  reciting  the  ne^ 
of  an  additional  officer  in  a  given  precinct? 
In  both  cases  the  moving  cause  is  the  desire 
to  subserve  the  public  convenience.  In  one 
case  the  public  need  is  expressed  indirectlv, 
by  the  creation  of  a  new  precinct  In  the 
other  case  it  is  expressed  directly  by  a  reso- 
lution to  that  effect.  In  neither  case  do  the 
county  commissioners  create  the  office.  They 
simply  determine  the  coutlngencies  upon 
which'  the  law  is  to  take  effect,  and  when 
they  have  spoken  the  Constitution  acts,  and 
the  office  is  thus  called  forth  from  a  potential 
into  an  actual  existence,  and  takes  its  place 
as  a  part  of  the  regular  judicial  machinery 
of  the  state." 

It  is  contended,  however,  that  the  act  is 
unconstitutional  because  it  vests  a  discretion 
in  the  several  boards  of  county  commission- 
ers to  determine  whether  or  not  the  needs  of 
the  precinct  require  an  additional  justice 
or  justices.  The  argument  is  that  the  uni- 
formity provision  of  the  Constitution  has 
been  violated  by  this  statute.  It  is  said  that 
under  it  the  city  of  Pueblo,  with  85,000 
people,  has  three  justices,  while  Denver, 
with  125,000  people,  has  the  same  number. 
Several  propositions  are  advanced  by  appel 
lants  under  this  general  objection :  First, 
it  is  contended  that  the  legislature,  acting 
under  the  power  conferred  to  increase  the 
number,  must  do  so  by  a  general  law  pro- 
viding for  an  increase  jo  each  and  every 
f precinct  in  tbe  state  containing  6,000  or  more 
nhabitants;  second,  that,  if  the  foregoing 
test  as  to  the  number  of  inhabitants  is  not 
the  correct  one,  nevertheless  the  increase 
must  be  by  general  law,  baaed  upon  the  num- 
ber of  inhabitants  in  each  precinct,— for  ex- 
ample, in  all  precincts  having  a  population 
of  over  20.000  and  less  than  50,000,  the  num- 
ber of  justices  must  be  the  same,  etc.  If  ei- 
ther of  these  contentions  of  counsel  should 
be  upheld,  the  powers  of  the  legislature 
would  be  restricted,  so  that,  in  order  to  pro- 
vide for  the  necessities  in  one  precinct,  it 
might  be  compelled  to  increase  the  number 
of  justices  in  many  other  precincts,  although 
the  necessities  of  the  people  in  other  pre- 
cincts do  not  require  such  increase.  In  case 
of  an  increase,  the  Constitution  does  not  re- 
quire, in  terms,  such  increase  to  be  made  in 
every  precinct  containing  .5,000  or  more  in- 
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habitants.  It  only  fixes  the  minimum  num- 
ber of  iahabilauts  upon  which  the  increase 
may  be  made.  The  legislature  is  left  free, 
in  80  far  as  the  question  of  population  Is 
concerned,  to  make  the  increase  applicable 
to  precincts  having  5,000  inhabitants,  or  ap- 
plicable only  to  precincts  havine  20,000  or 
more  inhabitants,  as  it  has  done  In  the  pres- 
ent instance.  Neither  do  we  think  that  in 
precincts  containing  5,000  or  more  inhabit- 
ants the  increase  must  be  made  dependent 
upon  the  number  in  excess.  We  find  noth- 
ing in  the  Constitution  that  requires  this, 
or  prevents  the  legislature  from  providing; 
for  the  increase  as  the  needs  of  the  several 
precincts  may  require,  and  for  many  reasons 
the  latter  test  seems  the  more  reasonable  and 
appropriate  of  the  two.  Moreover,  if  the 
Dumber  of  Inhabit>iDts  is  made  tlie  criterion, 
the  legislature  must  depend  upon  some  agency 
to  ascertain  the  number  in  the  several  pre- 
cincts. As  that  body  is  not  constituted  to 
take  the  census,  it  must  rely  either  upon  a 
census  already  taken  or  to  be  taken,  and  for 
the  effective  exercise  of  its  power  under  such 
a  rule  it  might,  and  in  some  instances  it 
would  be  necessary  for  it  to,  designate  some 
Appropriate  officer  or  board  to  make  the  enum- 
eration. 

This  brings  us  to  the  question  raised  with 
reference  to  the  power  of  the  legislature  to 
delegate  to  the  several  boards  of  county  com- 
missioners authority  to  ascertain  the  needs 
of  those  precincts  having  the  requisite  popu* 
latJon.  Judge  Dixon  was  of  opinion  that 
the  power  conferred  upon  the  boaras  of  county 
commissioners  could  be  sustained  upon  ei- 
ther of  two  principles  of  constitutional  law: 
First,  the  law  beini;  complete,  its  operation 
might  be  made  contingent;  second,  because 
such  delegation  is  in  the  furtherance  of  the 
power  of  local  self-government.  It  will  be 
conceded  that  the  powers  conferred  upon  the 
legislature  to  make  laws  cannot  be  delegated 
to  any  other  body  or  authority,  except  as  the 
principle  may  be  modified  by  the  second 
maxim.  It  is,  however,  not  essential  that 
the  law  should  take  effect  immediately  upon 
its  leaving  the  hands  of  the  legislature.  Its 
operation  may,  under  certain  limitations, 
be  made  to  depend  upon  a  contingency.  Mr. 
Justice  Agnew,  speaking  for  the  court  in 
Locke*9  Appeal,  72  Pa.  491,  18  Am.  Rep.  716, 
says :  **  What  is  more  common  than  to  ap- 
point commissioners  under  a  law  to  deter- 
mine things  upon  the  decision  of  which  the 
act  is  to  operate  in  one  way  or  another?  .  .  . 
Tiien  the  true  distinction,  I  conceive,  is  this: 
The  legislature  cannot  delegate  its  power  to 
make  a  law,  but  it  can  make  a  law  to  dele- 
gate a  power  to  determine  some  fact  or  state 
of  things  upon  which  the  law  makes,  or  in- 
tends to  make,  its  own  action  depend.  To 
deny  this  would  be  to  stop  the  wheels  of 
government.  There  are  many  things  upon 
which  wise  and  useful  legislation  must  de- 
pond,  which  cannot  be  known  to  the  lawmak- 
ing power,  and  must  therefore  be  a  subject 
of  inquiry  and  determination  out-side  of  the 
halls  of  legislation."  In  the  case  of  Lothrop 
V.  Stedman^  42  Conn.  583,  a  law  making  a 
repeal  of  a  charter  dependent  upon  a  defi- 
ciency to  be  determined  by  a  tribunal  pro- 
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Tided  for  by  the  repb»iing  act  was  held  not 
obnoxious  to  the  rule  prohibiting  the  dele- 
gation of  legislative  power.  In  DarlinyPm 
T.  LeeMek,  43  Iowa,  252.  it  was  lield  that 
the  question  of  extending  municipal  boumla- 
ries  might  be  referred  to  a  court  for  deter- 
mination upon  disputed  facts.  So,  alno,  it 
has  been  held  in  numerous  cases  tliat  a  com- 
mission may  be  given  power  to  select  a  site 
for  a  public  building.  PeopU  v.  Dunn,  BO 
Cal.  211;  Territory,  Smith,  v.  Scott,  8  Dak. 
857.  The  case  of  Er  parU  Bamtt,  90  Va. 
679,  is  specially  applicable  to  the  facts  be- 
fore us.  A  provision  of  the  Code  of  that 
state  enacts  that  **  whenever  a  county  court 
shall  be  of  opinion  that  the  public  service 
requires  a  greater  number  of  justices  or  con- 
stables in  any  district  than  those  si)ecified  in 
the  Constitution,  and  shall  so  enter  of  r«^cord 
and  designate  the  number  of  such  additional 
officers,  notice  thereof  shall  be  published  in 
such  district,    and  at  the  next  succeed  in  jc 

general  election  for  district  officers,  such  ad- 
itional  officers  shall  be  elected  In  the  mode 
prescribed  for  the  election  of  district  officers, 
and  continue  to  be  elected  at  each  sucoeed- 
ing  general  election  of  district  officers  until 
otherwise  ordered  by  the  court,"  etc.  The 
constitutionality  of  this  provision  was  ques- 
tioned under  the  following:  **£ach  county 
of  the  state  shall  be  divided  into  so  many 
compactly  located  magisterial  districts  as 
may  be  deemed  necessary,  not  less  than  three. 
.  •  .  In  each  district  there  shall  be  elected 
one  supervisor,  three  Justices  of  the  peace, 
one  constable,**  etc.,  ''^who  shall  hold  their 
respective  offices  for  the  term  of  two  years.* 
By  another  section  it  is  provided  that  noth» 
ing  in  this  article  shall  be  coubtrued  as  pro- 
hi  biting  the  general  assembly  from  provid- 
ing bylaw  for  aiiy  additional  officers  in  the 
city  or  county,  tt  is  to  be  noticed  that  the 
Virginia  Constitution,  like  our  own,  does 
not  prescribe  the  manner  in  which  tlie  addl* 
tional  officers  shall  be  provided  for.  but  leaves 
that  entirely  to  the  legislature.  In  constru- 
ing these  provisions  the  court  held  that  the 
county  courts  were  merely  empowered  to  de- 
clare the  event  u|>on  which  the  statute  is  to 
take  effect  in  their  respective  counties,  and 
that  this  was  not  a  delegation  of  legislative 
power.  And  of  like  effect  are  The  Aurora  ▼. 
United  State*,  11  U.  S.  7  Cranch,  882,  3  L. 
ed.  878 ;  Bull  v.  Bead,  18  Gratt.  78 ;  StaU 
V.  Parker,  26  Vt.  857 ;  StaU,  Baltimore^  ▼. 
Kirkleu,  29  Md.  85 ;  Walton  v.  Greenwood,  60 
Me.  856;  Georgia  R.  dk  Bkg,  Co.  ▼.  Smithy 
70  Ga.  694 ;  PeopU  v.  ReynoldM,  10  111.  1.  An 
examination  of  the  cases  relied  upon  by  ap- 

fiellant  discloses  that  in  general  they  are  read- 
ly  distinguishable  in  principle  from  K» 
parte  Bamtiit  and  the  case  at  bar.  Thus,  in 
the  case  of  People,  BoU,  v.  Riordan,  73  Mich. 
508,  it  was  held  that  an  act  attempting  to 
confer  upon  the  common  council  of  the  city 
of  Muskegon  the  power  to  increase  the  num- 
ber of  its  board  of  supervisors  at  the  discre- 
tion of  the  council  is  in  conflict  with  §  7  of 
art.  10  of  the  Constitution  of  that  state,  which 
provided:  '*The  city  shall  have  such  repre- 
sentation in  the  board  of  supervisors  in  the 
county  in  which  they  are  situate  as  the  leg- 
islature may  direct."    Here  the  power  to  fix 
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the  represeDtation  m  the  board  was  lodeed  in 
the  legislature  by  tbe  Constitution,  and  it  was 
held  Uiat  this  power  could  not  be  deleprated. 
In  the  case  of  People,  Miller^  ▼.  Cooper,  88  111. 
585,  it  was  held  that  a  city  tax  act  attempt- 
in}(  to  establish  different  modes  for  the  levy- 
ing and  collection  of  taxes  in  difffrent  cities 
is  In  violation  of  the  constitutional  provision 
against  local  or  special  laws.  The  court, 
however,  in  the  opinion,  expressly  recog- 
nized the  existence  of  the  freest  liberty  in  the 
citizens  to  become  incorporated  or  not,  as 
they  might  elect.  The  case  of  Be  Cloherty, 
2  Wash.  St.  187,  Is  strongly  relied  upon. 
The  facts  were  that  the  city  of  Tacoma,  by 
an  ordinance,  attempted  to  create  a  police 
court,  and  it  was  held  that  the  legislature 
had  not  attempted  to  confer  upon  the  mu- 
nicipality the  power  to  do  this,  and,  further, 
that  the  Constitution  had  lodged  the  power 
to  create  such  inferior  courts  in  the  legisla- 
ture, and  it  could  not  be  delegated.  It  re- 
quires no  argument  to  show  the  difference  in 
principle  in  these  cases  and  the  one  at  bar. 
A  number  of  cases  have  been  cited  from  Cali- 
fornia which  have  more  or  less  bearing  upon 
the  questions  presented  here.  In  the  case  of 
People  V.  Parki,  58  Cal.  624.  the  drainage 
act  of  that  state  was  declared  unconstitutional 
upon  several  grounds,  among  which  were 
that  it  attempted  to  delegate  to  executive 
officers  powers  that  could  only  be  exercised 
by  the  legislature.  The  powers  attempted  to 
be  conferred  by  tiie  act  under  consideration 
in  that  case  included  the  power  of  taxation 
and  tbe  right  of  condemnation^  and  the  argu- 
ment proceeds  to  some  extent  upon  tbe  dele- 
gation of  legislative  powers  to  executive 
officers.  The  act  being  in  violation  of  sev* 
eral  other  provisions  in  the  California  Con- 
stitution, Dut  little  attention  was  given  to 
the  question  before  us.  In  Fird  v.  California 
harbor  Comrs.  81  Cal.  19,  a  majority  of  the 
court  held  that  the  state  board  of  harbor 
coniinissioners  had  authority  to  create  the 
office  of  wharfinger  or  collector,  and  abolish 
the  same,  at  pleasure.  The  case  is  hardly 
an  authority  upon  the  question  of  the  dele- 
gation of  powers,  but  in  so  far  as  it  is  ap- 
plicable it  is  In  support  of  our  conclusion. 
In  the  case  of  Dougherty  v.  Auntin,  94  Cal. 
601,  626,  16  L.  R.  A.  161,  the  statute  under 
consideration  attempted  to  delegate  to  the 
board  of  supervisors  of  certain  counties  the 
duty  of  regulating  the  compensation  of  all 
county  officers  in  proportion  to  their  duties. 
This  being  a  power  vested  in  the  legislature 
by  the  Constitution,  it  wss  held  that  It  could 
not  be  delegated.  In  speaking  of  this  section 
the  court  says:  ''By  it,  as  thus  amended. 
an  attempt  is  made  to  delegate  to  the  board 
of  supervisors  of  Marin  county  the  authority 
to  change  the  law  fixing  the  salary  of  the 
county  clerk  of  that  county,  whenever  it 
shall  appear  to  such  board  that  the  salary  as 
thus  fixed  is  insufficient  to  pay  him  a  rea 
lonable  compensation  for  bid  services.  The 
■alary  of  this  officer  was  fix<!d  by  the  legis- 
lature, with  direct  reference  to  the  fact  that 
0ut  of  such  be  was  to  pay  his  own  deputies, 
and  tlie  purpose  of  this  amended  section  is 
to  authorize  the  board  of  supervisors  of  that 
county  to  suspend  the  operation  of  this  law. " 
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It  was  held  that  this  could  not  be  done,  as  it 
involved  changing  the  law  of  the  state,— a 
power  necessarily  legislative  in  character. 
In  the  case  of  Weleh  v.  Bramlet,  98  Cal.  219, 
the  question  was  presented  as  to  the  right 
of  the  legislature  to  provide  that  the  compen- 
sation of  the  assistants  of  district  attorneys  of 
counties  of  the  eighth  class  shall  be  paid  by 
the  county,  while  in  counties  of  other  classes 
such  assistants  were  paid  by  the  district  at- 
torneys. The  court  held  the  act  local  and 
special  in  character,  and  therefore  in  viola- 
tion of  the  Constitution.  The  case  of  State 
V.  MneJutticee,  90Tenn.  122,  is  more  closely 
in  point  than  any  other  case  cited  by  appel- 
lant. A  legislative  act  providine  that  every 
citv  having  a  certain  population  shall  be  en- 
titled to  have  two  justices  of  tbe  peace  for 
each  ward  into  which  such  city  may  be  sub- 
divided was  found  unconstitutional,  al- 
though the  Constitution  provided  that  *the 
legislature  shall  have  power  to  provide  for 
the  appointment  of  an  additional  number  of 
liistices  of  the  peace  in  incorporated  towns." 
The  act  involved  the  power  bv  the  municipal- 
ity to  increase  the  number  of  justices  indefi- 
nitely, bv  merely  increasing  the  number  of 
wards.  1*he  court  seems  t4>  have  regarded 
such  an  increase  as  an  evil  that  could  not, 
under  any  circumstances,  be  tolerated.  The 
act  was  found  unconstitutional  for  other  rea- 
sons, and  the  objection  which  we  are  now  con- 
sidering was  treated  ver^  summarily.  The 
decision  upon  the  particular  question  in- 
volved in  this  case  seems  to  be  based  upon 
tbe  policy  of  the  Constitution  of  Tennessee, 
which,  when  construed  as  a  whole,  tbe  court 
says,  was  intended  to  limit  the  number  of 
justices  in  each  county ;  and,  while  the  num- 
ber in  incorporated  towns  may  be  increased, 
the  increase  can  only  be  made  by  definite 
legislative  action.  We  have  no  provision  in 
our  Constitution  limiting  the  number  of 
justices  in  any  county  or  in  any  municipality 
of  the  state,  and,  as  we  have  seen,  the  com- 
missioners have  from  an  early  date  exercised 
the  power  to  Increase  the  number  of  pre- 
cincts, thereby  increasing  tbe  number  of  jus- 
tices; and,  as  we  have  already  shown,  the 
exercise  of  such  power  violates  no  provision 
of  tbe  Constitution  of  our  state.  There  be- 
ing no  limitation  in  this. state  upon  tbe  num- 
ber of  justices  in  a  county,  the  force  of  the 
decision  in  tftate  ▼.  Mne  Jueticee,  as  a  prec- 
edent is  correspondingly  lessened.  Should 
we  follow  that  case,  we  would  thereby  wipe 
out  the  statute  of  1877,  which  has  never  be- 
fore been,  and  is  not  now,  questioned.  More- 
over, it  cannot,  in  our  opinion,  be  success- 
fully questioned,  for  the  reasons  hereinbefore 
given.  The  act  of  1891.  as  we  read  it,  was 
complete  as  it  left  the  hands  of  the  legisla- 
ture. It  applies  alike  to  all  counties  in  the 
state,  and,  whenever  the  prescribed  condi- 
tions are  made  to  appear  in  any  precinct,  it 
is  the  imperative  duty  of  the  proper  board 
of  county  commissioners  to  appoint  the  ad- 
ditional officers  therein  prescri  t>ed.  In  reach- 
ing this  conclusion,  we  construe  tbe  words 
^'msy  appoint"  to  be  equivalent  to  ** shall  ap- 
point." Th*»  word  "may"  is  frequently  so 
construed,  and  must  be  held  to  have  this 
meaning,  if  thereby  the  act  can  be  upheld. 
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and  ff  a  contrary  construction  would  render 
it  obnoxious  to  soiue  constitutional  Inhibi- 
tion. 

We  are  next  to  determine  the  power  of  the 
commissioners  to  nduce  the  number  of  Jus- 
tices as  attempted  by  the  appel lant  board.  It 
will  be  conceded  that  "as  a  /ceneral  rule, 
when  the  term  of  office  is  not  fixed,  the  power 
of  removal  accompanies  the  power  of  appoint* 
ment,  as  incidental  thereto.  Bs  SpeaksrMp 
^  HouH  of  BepreuntaUteSt  Iff  Colo.  530,  11 
L.  R.  A.  241.  It  is,  however,  apparent  that 
this  rule  can  have  no  application  to  the  case 
presented.  The  office  of  Justice,  as  we  have 
seen,  is  a  constitutional  office,  with  the  term 
of  the  incumbent  fixed.  The  act  under  con- 
sideration, as  we  have  construed  it,  is  a  com- 
plete statute,  to  take  effect  in  the  several 
counties  upon  the  happening  of  certain  con- 
tingencies specified  therein.  The  legislature 
bsfl  delep'U'd  to  the  bonrds  of  county  com- 
missioners ia  theix  les^cciiva  counties  the 


Sower  to  determine  the  existence  of  the  eon 
itions  prescribed,  and  has  not  attempted  to 
delegate  the  power  of  removal,  or  of  declar- 
ing the  officer  no  longer  necessary,  or  power 
to  abolish  the  office.  The  legislature  not 
having  attempted  to  invest  the  boards  with 
such  power,  its  exercise  is  clearly  unwar- 
ranted, and  for  this  reason  the  resolution  of 
August  21,  1895,  is  of  no  force  or  effect.  As 
this  disposes  of  the  present  controversy,  we 
may  be  excused  from  following  the  able 
argument  of  counsel  upon  the  constitutional 
power  of  the  legislature  to  accomplish  the  re- 
sult attempted  to  be  reached  by  the  board  of 
commissioners.  Should  a  statute  be  passed 
for  this  purpose,  and  its  constitutionality  be 
brought  in  question.  It  may  be  necessiirv  to 
determine  the  question,  but  it  is  certainly 
neither  necessary  nor  a  proper  matter  for  con- 
sideratidn  at  tliis  timo. 

The  j^idgmeut  (^  the  Diiirid  (hurt  w  €ueord- 
ingly  t^rmdtL 
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George  B.  SWIFT,  Mflvor  of  Chicago,  et  al., 

i, 

PEOPLE   of   the  State  of   Illinois,  €9  rd. 
FERRIS  WHEEL  COMPANY. 

afl2  TIL  684.) 

!•  The  provisioii  requiring^  aa  ordi- 
nance to  be  first  referred  to  a  com- 
mittee* and  permitting  It  to  be  acted  on  only  at 
a  subaequent  meeting,  which  was  made  in  tbe 
CbicaKO  charter  of  ItifiS,  chap.  4,  S  4.  Is  inconsist- 
ent with  the  general  Illinois  act  of  VftZ^  art.  8,  S  7« 
giving  tbe  oommon  oouncU  power  to  determine 
its  own  rules  of  proceeding;  and  when  the  city 
adoi>ted  that  act  it  was  therefore  abrogated  by 
1 6  thereof,  making  laws  in  conflict  with  tbe  lat- 
ter act  no  longer  applicable. 

£•  An  ordinance  requiring  »  majority 
of  the  leg^  woters  of  a  district  to  sign  a 
petition  for  a  dramshop  license  as  a  condition 
of  granting  it  Is  not  an  unlawful  delegation  to 
them  of  tbe  power  to  grant  licenses. 

8*  An  ordinance  denyinip  »  dramahop 
license  to  a  person  who  cannot  procure  a  peti- 
tion therefor  signed  by  a  majority  of  tbe  legal 
voters  of  the  district  does  not  make  any  arbi- 
tiary  or  unjust  discrimination  between  aypli- 
cants. 

aune  18, 1800.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Appellate  Court,  First  District,  revers- 
ing a  judgment  of  the  Circait  Court  for  Cook 
County  sustaining  a  demurrer  to  a  petition  for 
a  writ  of  nmnrinntus  to  compel  defendants  to 
permit  peiiiiuner  to  keep  a  dramshop.  B/e- 
versed. 
The  facts  are  stated  in  tbe  opinion. 

Note.— For  delegation  of  municipal  power  as  to 
tioenses,  see  St.  Louia  v.  Kuseell  iMo.)  20  L.  E.  A. 
921,  and  note^ 
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MeuTB,  WilBon*  Moore,  *  Hellvaine 
and  Moran,  Kraosy  *  Mayer,  with 
Me$9r$.  W.  O.  Beale  and  George  A* 
Du  Puy,  for  appellants. 

Mesirs,  Green,  Robbins,  *  Honore, 
for  appellee: 

The  ordinance  is  void  because  it  delegates  to 
tbe  legal  voters  the  power  to  license  which 
must  he  exercised  by  tbe  city  council. 

The  legislature  for  tbe  better  protection  of 
local  interests,  and  under  the  sanction  of  the 
Constitution,  creates  certain  local  agencies, 
such  as  municipal  corporations,  and  vests  in 
such  agencies  the  power  to  enact  local  laws 
upon  certain  subjects.  But  these  subjects  are 
carefully  defined  by  the  law,  and  the  power  of 
the  local  organization  is  confined  to  the  subjects 
thus  defined. 

Seeger  v.  Mueller,  188  111.  94. 

A  city  cannot  by  ordinance  delegate  Its 
power  to  issue  liquor  licenses. 

Chicago  T.  Stratton,  58  III.  App.  589;  Ecui 
St.  Louie  T.  We/irung,  50  IIL  28;  Kinmvndg 
V.  Mahan,  72  111.  462;  Zanone  y.  Mound  Citu, 
108  Dl.  558:  CJUcago  y.  Trotter,  186  III.  480; 
Bihel  y.  Peo^fie,  67  111.  172;  McGregor  y.  Z^^ 
ington,  48  111.  App.  211;  Hickeg  v.  Chicago  d 
W.  1.  H.  Go,  6  111.  App.  172;  Satt  8t.  Louie  y. 
Tlumae,  11  HL  App.  288. 

Tbe  principle  is  a  plain  one  that  the  public 
powers  or  trusts  devolved  by  law  or  charter 
upon  tbe  council  or  governing  body  to  be  ex- 
ercised by  it  when  and  in  such  manner  as  it 
shall  judge  best  cannot  be  delegated  to  others. 

1  Dili.  Mun.  Corp.  §  96;  Re  Quong  Woo,  18 
Fed.  Rep.  229;  St,  Louie  v.  RuMfll,  116  Mo. 
248,  20  L.  R.  A.  721;  Darling  v.  St,  Paul,  19 
Minn.  890;  State  v.  Uaribaldi,  44  La.  Ann. 
810;  Trenton  v.  Claytm,  50  Mo.  App.  585, 
Qvir  C.  d  8.  F.  R,  Co.  y.  Riordan  (Tex.)  22 
S.  W.  519;  McOrowell  v.  BrtMtol,  89  Va.  652; 
Coffin  V.  Ifantucket,  5  Cush.  269. 
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Tbe  ordinance  is  void  because  it  vests  in  the 
TOters  of  ibe  district  the  right  arbitrarily  to 
discriminate  between  applicant!  for  liquor 
licenses 

E<Mt  'si.  Louis  T.  Wehrung,  46  HI.  892; 
Zanane  v.  Mound  Oity^  supra;  Chicago  v. 
Bumpf,  45  111.  90,  92  Am.  Dec.  196:  Tugman 
T.  Chicago,  78  HL  405;  State  ▼.  Mahner,  48 
La.  Ann.  497;  St.  Louie  v.  RueeeU,  eujrra. 

The  ordinsnce  of  March  8,  1895,  is  void  be- 
cause not  lesrally  passed. 

iymxth  T.  People,  Malone,  164  HI.  68. 

Wilkinv  J.,  delivered  the  opinion  of  the 
court : 

The  question  in  this  case  for  decision  arose 
in  the  circuit  court  of  Cook  countv  on  a 
general  demurrer  to  the  petition  of  the  Fer- 
ris Wheel  Company  aa  relator  for  a  writ 
of  mandamus  to  compel  appellant  Swift,  the 
mayor  of  the  city  of  Chicago,  to  issue  to  re- 
lator a  license  to  keep  a  dramshop.  The  de- 
murrer being  sustained  in  that  court,  the 
petitioner  appealed  to  the  appellate  court, 
where  the  jnaffmejilt  of  the  circuit  court  was 
reversed  and  mt  cause  remanded  with  di- 
rect ions  to  award  the  writ.  The  record  is 
now  brought  to  this  court  by  a  further  ap- 
peal by  the  respondents  below. 

The  petition  sets  out,  by  proper  averments, 
a  general  ordinance  of  the  city  of  Chicago 
which  provides  that  the  mayor  shall,  from 
time  to  time,  grant  licenses  for  the  keeping 
of  dramshops  within  the  city  to  any  person 
who  shall  apply  to  him  in  writing,  upon 
his  complying  with  certain  requirements 
therein  named,  and  alleges  that  it  was  tbe 
only  ordinance  in  force  in  Chicago  on  that 
subject  prior  to  March  8,  1H95 ;  that  on  that 
day  the  city  council  passed  another  ordi- 
nance, to  be  in  force  from  and  after  its  pas- 
sage, which  prohibits  the  mayor  from  grant- 
in  i^  licenses  to  keep  dramshops  within  a 
debcritied  portion  of  the  citv,  unless  tbe  per- 
son applying  for  the  same  shall  comply  with 
tlie  siuiie  requirements  and  conditions  named 
in  the  general  ordinance,  **and  unless  such 
person  so  applying  shall  present  to  the  mayor 
with  his  application  a  petition  signed  by  a 
majority  of  the  legal  voters  of  that  portion 
of  the  city  of  Chicago  hereinbefore  aefined, 
and  asking  for  the  granting  of  such  license." 
The  petition  also  sets  up  ^  4  of  chap.  4  of 
the  city  charter,  passed  February  15,  1868. 
which  provides  that  all  ordinances,  before 
their  passage,  unless  by  unanimous  consent, 
shall  be  referred  to  a  committee,  and  only 
acted  upon  at  a  subsequent  meeting,  on  it« 
report,  etc.,  and  avers  that  the  same  is  still 
in  force  in  the  city  of  Chicago,  notwithstand- 
ing its  subsequent  organization  under  tbe 
act  of  1872  for  the  incorporation  of  cities, 
and  that  the  ordinance  of  March  8  was  not 
passed  in  conformity  with  its  requirements. 
It  avers  that  relator  made  application  to  the 
mayor  for  a  license  to  keep  a  dramshop  at 
a  place  within  the  territory  described  in  tbe 
last-named  ordinance,  and  tendered  to  him 
a  compliance  with  all  the  requirements  of 
the  general  ordinance,  and  that  he  refused 
to  iasue  tbe  same  upon  the  sole  ground  that 
the  applicant  did  not  present  with  its  appli- ' 
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cation  the  petition  of  legal  voters,  as  required 
by  tlie  ordinance  of  March  8. 

The  demurrer  is  predicated  upon  the  al- 
leged Invalidity  of  that  ordinance,  because 
it  was  not  legally  passed,  because  it  is  a 
delegation  to  a  majority  of  the  legal  voters 
of  a  district  of  a  power  vested  alone  in  the 
city  council,  and  because  it  permits  arbitrary 
discrimination  between  applicants  for  li- 
cen<ie. 

The  position  of  counsel  for  relator  on  tbe 
first  of  these  objections,  which,  of  coiirne, 
goes  to  the  validity  of  the  ordinance,  regard- 
less of  all  others,  is  that  no  ordinance  can 
be  legally  passed  by  the  city  council  of  the 
city  of  Chicago,  except  by  conformity  to 
the  requirements  of  said  §  4,  which  was  in 
force  on  April  23,  1875,  when  the  general 
law  of  1872  providing  for  the  incorporation 
of  cities  and  villages  was  adopted.  Section 
4  of  chap.  4,  above  referred  to.  is  as  follows : 
''All  ordinances,  petitions,  and  communica- 
tions to  the  common  council  shall,  unless 
by  unanimous  consent,  be  referred  to  appro- 
priate committees,  and  only  acted  on  by  the 
council  at  a  subsequent  meeting  on  the  report 
of  the  committee  having  the  same  in  charge. 
Any  report  of  a  committee  of  the  council 
may  be  deferred  to  the  next  regular  meeting 
of  the  same,  and  the  publication  of  said  re- 

Cort  in  the  corporation  newspaper  required, 
y  request  of  any  two  aldermen  present.** 
Private  Laws  186B,  p.  66.  It  is  admitted 
that  the  ordinance  in  question  was  not  re- 
ferred to  a  committee  and  acted  upon  at  a 
subsequent  metting  of  the  council,  and  that 
such  reference  was  not  dispensed  with  by 
the  unanimous  cousent  of  the  council,  but 
was  passed  at  tbe  meeting  at  which  it  was 
first  presented.  If,  therefore,  the  foregoing 
section  of  the  charter  of  1868  was  then  in 
force,  its  passage  was  illegal,  and  this  coun- 
sel for  appellants  do  not  deny,  but  insist 
that,  upon  the  organization  of  tlie  city  under 
the  general  law,  ^  4  ceased  to  have  any  ap- 
plication to  the  enactment  of  its  ordinances. 
Section  6,  art.  1,  chap.  24,  Rev.  Stat.  (1 
Starr  &  C.  Anno.  Stat.  j).  454),  among  other 
things,  provides :  **From  the  time  of  such 
organization  or  change  of  or«[anization  the 
provisions  of  this  act  shall  be  applicable  to 
such  cities  and  villages,  and  all  laws  in  con- 
flict therewith  shall  no  longer  be  applicable. 
But  all  laws  or  parts  of  laws  not  inconsist- 
ent with  the  provisions  of  this  act  shall  con- 
tinue in  force  and  applicable  to  any  such 
city  or  village  the  same  as  if  such  change 
of  organization  had  not  taken  place."  The 
question,  then,  must  be:  Is  the  law  of  1868 
in  regard  to  the  passage  of  city  ordinances, 
as  prescribed  by  the  foregoing  ^  4,  in  con- 
flict or  inconsistent  with  the  provisions  of 
the  act  of  1872?  If  it  is.  the  former  law 
ceased  to  be  applicable  to  the  city  upon  its 
reorganization,  in  April,  1875,  by  the  ex- 
press terms  of  said  §  6.  What  are  the  re- 
quirements of  the  general  law  on  this  sub- 
ject? They  are  found  in  art.  8  of  tbe  act, 
and  nowhere  else.  Section  1  of  art.  8  (1 
Starr  &  C.  Anno.  Stat.  p.  457)  provides  that 
tbe  city  council  f^ball  consist  of  the  mayor 
and  aldermen.     The  following  sections,  in- 
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eluding  tb«  6th,  relate  to  the  Dumber  of 
aldermen,  their  terms  of  office,  vacancies,  and 
qual ideations.  The  6th  vests  the  power  of 
determining  the  qualification  of  its  members 
in  the  city  council ;  and  by  g  7  it  is  provided  : 
''It  shall  determine  its  own  rules  of  proceed- 
ing." Sections  8,  9,  10,  11,  and  12  relate  to 
the  attendance  of  members  of  the  city  coun- 
cil, its  meetings,  election  of  temporary  chair- 
man, sitting  with  open  doors,  and  the  keep- 
ing of  a  journal  of  its  proceedings.  Section 
18  is  as  follows:  ''The  yeas  and  navs  shall 
be  taken  upon  the  passage  of  all  ordinances, 
and  on  all  propositions  to  create  any  liabil- 
ity against  the  city,  or  for  the  expenditure 
or  appropriation  or  its  money,  and  in  all 
other  cases  at  the  request  of  any  member, 
which  shall  be  entered  on  the  journal  of  its 
proceedings ;  and  the  concurrence  of  a  ma- 
jority of  all  the  members  elected  in  the  city 
council  shall  be  necessary  to  the  passage  of 
any  such  ordinance  or  proposition :  provided, 
it  shall  require  two  thinis  of  all  the  alder- 
men elect  to  sell  any  city  or  school  property. " 
Section  14  prohibits  the  reconsideration  of  a 
vote  of  the  council  at  a  special  meeting,  un- 
less there  are  present  as  large  a  number  of 
the  aldermen  as  were  present  when  such  vote 
was  taken.  Section  15  requires  any  report 
ot  a  committee  of  the  council  to  be  deferred 
for  final  action  thereon  to  the  neit  regular 
meeting  after  the  report  is  made,  upon  the 
request  of  any  two  aldermen  present.  The 
reir.aining  sections  of  the  article  relate  to 
the  territorial  juriRdiction  of  the  city  coun- 
cil and  board  of  trustees,  special  meetings 
of  the  council,  approval  or  veto  of  ordi- 
nances, and  pa8<<ing  the  same  upon  reconsid- 
eration over  such  veto. 

Turning  to  the  charter  of  1868,  we  find 
that  §  3  of  chap.  4  provides,  amon^  other 
things,  that  "the  council  shall  determine  the 
rules  of  its  own  proceedings."  Then  follows  j 
g  4,  as  above  quoted.  Section  7  provides, 
upon  the  passnge  of  all  ordinances  or  resolu- 
tions appropriating  monev,  imposing  taxes, 
or  authorizing  tlie  borrowing  of  money,  "the 
yeas  and  nays  shall  be  entered  on  the  record 
of  tiie  common  council,  and  a  majority  of 
all  the  aldermen  entitled  to  seats  in  the  board 
shall  be  necessary  to  their  passage.  **  Is  there 
not  a  plain  conflict — a  clear  inconsistency — 
in  the  two  acts?  Under  the  general  law  the 
city  council  shall  fix  its  own  rules  in  the  pas- 
sage of  ordinances,  subject  only  to  the  inan- 
ner  of  taking  the  vote  and  the  requisite  ma- 
jority of  its  members,  as  required  by  ^  18, 
and  the  right  to  reconsider  the  vote  and  act 
upon  the  report  of  a  committee,  as  limited 
in  ^^  14  and  15,  whereas  under  the  old  char- 
ter, when  it  came  to  determine  the  manner 
in  which  it  would  proceed,  it  was  confronted 
at  the  outset  by  the  section  immediately  fol- 
lowing the  one  which  gave  it  the  power, 
with  the  qualification  that,  unless  by  unani- 
mous consent,  the  ordinances  must  be  first 
referred  to  a  particular  committee,  and  onlv 
acted  upon  at  a  subsequent  meeting  on  such 
committee's  report,  wliich  report  might  be 
referred  to  the  next  meeting,  and  publication 
required  by  request  of  any  two  aldermen 
present.  In  other  words,  under  the  general 
law  the  power  of  the  city  council  to  say  when 
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an  ordinance  shall  be  put  upon  its  final  pas- 
sage is  unqualified,  whereas  under  the  act 
of  1868  it  was  not.  Under  the  general  law 
it  may  provide  that  it  shall  be  finally  acted 
upon  at  the  meeting  in  which  it  is  intro- 
duced, but  under  the  act  of  1868  it  could  not 
do  so.  There  the  power  was  qualified ;  here 
it  is  general.  The  contention  on  behalf  of 
appellee  seems  to  be  that,  inasmuch  as  the 
rules  of  procedure  prescribed  in  §  4  of  the  old 
charter  are  not  in  conflict  with  any  mode  of 

f massing  ordinances  indicated  in  the  general 
aw,  therefore  those  old  rules  are  still  in 
force;  but  the  question  is  not  whether  the 
old  rules  are  in  conflict  with  the  eeneral 
law,  but  whether  the  charters  of  1868  and  1873 
are  in  conflict  in  so  far  as  they  authorize  the 
citjr  council  to  adopt  rules  for  the  passiage  of 
ordinances.  The  cit^  council  of  the  city  of 
Chicago,  while  acting  under  the  charter 
of  1868,  was  bound,  in  filing  its  rules  of  pro- 
ceeding, to  make  them  conform  to  the  re- 
quirements of  §  4;  but,  after  adopting  the 
general  law,  it  could  do  so  or  not)  as  to  il 
seemed  best. 

The  object  in  adopting  the  act  of  1872  was 
to  provide  a  uniform  system  of  municipal 
government  throughout  the  state.  The  law 
was  made  applicable  to  every  city  in  tiie 
state,  and  the  legislature  must  have  con  tem- 
pi ated  that  Chicago  would,  as  it  did,  or- 
ganize its  city  government  under  its  provi. 
sions.  Then,  if  the  inquiry  here  were  one  of 
repeal  by  implication,  it  would  be  pertinent 
to  inquire:  Why  was  complete  provision  for 
the  enactment  of  ordinances  macle  by  art.  3 
of  the  general  law,  adopting.  In  substance, 
many  of  the  provisions  of  the  special  charier 
of  the  city  of  Chicago  passed  in  1863,  and 
some  of  its  sections  literally,  and  §  4  omitted 
entirely,  if  it  was  still  intended  that  they 
could  only  be  legally  passed  as  therein  di- 
rected? And  we  think  the  answer  would 
necessarily  be  that,  by  omitting  that  section, 
a  clear  intention  on  the  part  of  the  legislature 
is  shown  to  no  longer  require  a  compliance 
with  its  provisions.  We  assume  tliat  it  will 
not  be  claimed  that  art.  8  does  not  contain 
all  the  provisions  requisite  to  the  passage  of 
ordinances,  and  that  it  will  not  therefore  be 
questioned  that  if  the  city  of  Chicago  hsd 
been  organized  for  the  first  time  in  April, 
1875,  its  council  could,  under  the  several 
sections  of  that  article,  have  lawfully  pro- 
vided that  ordinances  might  be  adopted  at 
the  first  meetinff,  without  being  referrred  to 
a  committee.  Its  power  to  fix  rules  of  pro- 
cedure is  the  same  whether  the  organization 
is  an  original  one  or  only  a  change  from  a 
prior  charter  to  the  general  law ;  and  if,  in 
case  of  change  of  organization,  there  is  any 
thinf^in  the  former  charter  which,  continued 
in  force,  would  limit  or  qualify  that  power, 
it  is  necessarily  in  conflict  and  inconsistent 
with  the  provisions  of  the  general  law.  It 
cannot  be  said  that  a  law  is  in  conflict  or 
inconsistent  with  the  general  law  as  applied 
to  an  original  incorporation,  butinhHrmony 
with  it  in  case  of  a  change  of  organization. 
Tliere  is  no  view  upon  which  the  objection 
that  the  ordinance  In  question  was  not  legally 
adopted  can  be  sustained  :  and  the  earnestness 
with  which  the  point  is  pressed,  and  the  able 
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argument  presented  in  support  of  and  against 
it,  have,  it  seems  to  us,  magnified  it  beyond 
its  real  proportions.  It  is,  we  tbink,  clear, 
that  when  the  city  of  Cbicaii^o  adopted  the 
act  of  1872,  by  the  ei press  language  of  ^  6  of 
art.  1  thereof,  §  4  of  chap.  4  of  its  old  charter 
became  wholly  iDappHcable  to  the  passage 
of  its  ordinances,  because  in  conflict  and  in- 
consistent with  the  act  adopted. 

The  second  objection,  that  the  ordinance 
is  void  because  it  delegates  to  the  legal  voters 
of  the  territory  named  the  power  to  license 
dramshops,  is  overruled  in  the  late  case  of 
Ohicoffo  V.  Stratum,  162  111.  494,  in  which 
the  question  was  elaborately  argued  and 
fully  considered.  There  are  certainly  no 
grounds  upon  which  it  can  be  fairly  oon- 
tetaded  that  the  law  is  more  favorable  to  the 
position  of  counsel  for  appellee  in  this  case 
than  that,  and  this,  we  understand,  is  conceded. 
The  third  objection  is  also  practically 
disposed  of  by  the  same  decision.  If,  as  con- 
tended, this  ordinance  permits  arbitrary  dis- 
crimination between  applicants  for  license, 
because  one  may  **  be  able  to  get  the  requi- 
site petition  and  another  cannot,**  the  same 
is  true  of  the  one  held  valid  in  the  StraUon 
Ckue.  It  is  conceded  that  the  city  had  the 
lawful  rifflit  to  prohibit  the  issuing  of  a  li* 
cense  to  Keep  a  dramshop  in  the  district 
named,  and  we  presume  it  will  not  be  denied 
that  it  mieht  limit  the  number  of  saloons  to 
be  licensea  in  the  district.  The  contention 
is  the  requirement  that  the  person  applying 
for  a  license  shall  present  with  his  appli- 
cation a  petition,  signed  by  a  mnjority  of 
the  legal  voters  of  the  district,  asking  that 
the  license  be  granted,  is  "a  discrimination 
between  different  persons  possessing  the 
requisite  good  character. "  It  is  not  contended 
that  the  oral  nance  on  its  face  makes  any  such 
discrimination,  or  that  it  is  unreasonable 
if  fairly  and  honestly  carried  into  effect, 
but  the  claim  is  that,  through  the  partiality 
or  corruption  of  the  legal  voters  of  the  dis- 
trict, one  man  may  be  able  to  set  a  majority 
of  them  to  sign  his  petition,  whereas  another 
cannot.  It  is  said :  ''Thus,  the  rich  appli- 
cant may  secure  his  license,  while  the  poor 
one  may  not.  Whim,  fancy,  or  prejudice 
majr  alone  control  the  giving  oi  asEont." 
This  Ib  asking  the  court  to  hold  the  ordi- 
nance void  upon  an  unwarranted  presump- 
tion. When  the  citv  council  creates  a  local 
option  district  (as  thia property  is),  it  must 
be.  presumed  that  the  legal  voters  therein 
will  petition  for  license,  or  refuse  to  do  so, 
as  they  believe  best  for  the  community,  in 
the  way  of  regulating  the  liquor  traflic,  and 
not  that  they  will  be  governed  by  motives 
of  personal  friendship  or  ill  feeling  towards 
applicants  for  license.  Certainly,  there  may 
be  good  and  just  motives  for  signinc  or  re- 
fusing to  siffn  a  petition,  and  it  willnot  be 
E resumed  that  the  voters  will  be  actuated 
y  a  bad  motive  rather  than  a  good  one. 
They  may  be  willing  that  one  saloon  shall 
be  kept,  but  be  opposed  to  more.  Having 
signed  a  petition-  for  one,  it  would  not  be 
unjust  discrimination  against  the  second  ap- 
plicant to  refuse  to  sign  his  petition.  They 
might  be  willing  to  have  saloons  in  a  par- 
ticular part  of  the  district  but  not  in  others. 
Certainly,  it  would  not  be  discrimination  to 
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I  sign  the  petition  of  one  for  the  unobjection- 
j  able  locality,  and  refuse  to  sign  the  other. 
Under  this  ordinance,  unjust  or  arbitrary 
discrimination  could  only  result  from  the 
misconduct  of  the  legal  voters ;  and,  for  the 
purpose  of  destroying  the  validity  of  the  ordi- 
nance, it  cannot  be  presumed  that  they  will 
so  act.  The  contention  of  counsel,  if  sus- 
tained, would  overthrow  all  local  option 
laws  and  ordinances  enacted  for  the  regula- 
tion of  the  sale  of  intoxicating  liquors.  Our 
statute  regulating  the  granting  of  license  to 
keep  dramshops  by  county  boards  provides 
that  they  **may  grant  licenses  to  Keep  so 
manv  dramshops  in  their  county  as  they  may 
think  the  public  good  requires,  upon  the 
application,  by  petition,  oi  a  majority  of 
the  legal  voters  of  the  town,  if  the  county  is 
under  township  organization,  and  if  not  un- 
der township  organization,  then  of  a  major- 
ity of  the  legal  voters  of  the  election  precinct 
or  election  district  where  the  same  is  pro- 
posed to  be  located, "  etc.  1  titarr  &  C.  Anno. 
Stat  p.  968,  chap.  48,  §  8.  Section  18  of 
the  annexation  act,  approved  April  25,  1889 
(8  Starr  &C.  Anno.  Stat.  p.  224),  recognizes 
as  valid  ordinances  prohioiting  the  issuing 
of  license  to  keep  dramshops  within  certain 
territory  annexed,  ** except  upon  petition  of 
a  majority  of  the  voters  residing  within  a 
certain  distance  of  such  proposed  dramahop. " 
The  validity  of  this  statute  and  the  reason- 
ableness of  such  ordinances  were  very  fully 
considered  in  the  case  of  PwpU,  Morrimm, 
V.  Oreoier,  188  111.  401,  and  sustained. 

If  this  ordinance  is  void  on  the  ground 
urged,  we  are  unable  to  see  why,  ror  the 
same  reason,  all  laws  and  ordinances  requir- 
ing applicants  for  license  to  keep  dramshops 
to  comply  with  certain  requirements  before 
the  same  is  granted  may  not  also  be  held 
void.  One  may  be  able  to  give  the  required 
bond,  whereas  another  cannot.  One  may  be 
able  through  his  personal  influence  (or  even 
by  the  use  of  money,  as  is  said  may  be  done 
in  this  case) ,  to  produce  satisfactory  evidence 
that  he  is  a  person  of  good  character,  whereas 
another  of  equal  gmxl  character,  through 
''whim,  fancy,  or  prejudice, "  may  be  un- 
able to  do  so.  The  business  of  regulating 
the  keeping  a  dramshop  is  within  the  police 
power  of  the  state,  and  restrictions  which 
may  rightfully  be  imposed. upon  it  might  be 
obnoxious,  as  as  illegal  restraint  of  trade, 
when  applied  to  other  pursuits.  Sehtouehtno 
V.  Chicago,  68  111.  449.  As  we  said  in  Peo- 
ple, Morriwn,  v.  Cregier,  supra:  **The  re- 
fusal to  license  deprives  no  man  of  any  per- 
sonal or  property  right,  but  merely  deprives 
him  of  a  privilege  which  it  is  in  the  dis- 
cretion of  the  municipal  authorities  to  grant 
or  withhold.**  So  long  as  a  reasonable  reg- 
ulation is  applicable  to  all  alike,  it  is  valla, 
whether  all  alike  can  comply  with  its  con- 
ditions or  not. 

We  see  no  valid  objection  to  this  ordi- 
nance. Relator  failing  to  show  by  its  peti- 
tion that  it  had  conformed  to  the  require- 
ments of  the  ordinance  in  its  application 
for  license,  the  circuit  court  properly  sus- 
tained the  demuner  thereto,  and  the  appel- 
late court  erred  in  reversing  its  judgment. 
ThejudgrMfU  of  the  Appellate  Court  i%  re 
leerMtf. 
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City  of  MADISON  et  oL 

atf  Ind.  68SJ 

f .   The  eonstltiitioiial  limitation  of  in. 

«i«btedne«i  iB  not  violated  by  a  oltyiD  pur- 
obasiaff  a  Are  alarm  teleirrapb,  when  there  18 
money  on  hand  and  appropriated  for  lire  par- 
poees  stiffiolent  to  pay  the  cost  thereof,  althou^rh 
the  city  l8  already  indebted  for  more  than  the 
constitutional  a^Aiount,  and  it  may  not  be  a  wise 
tblnv  for  the  oommon  oounoll  to  expend  the  fire 
appropriation  In  this  way. 

On  Rehearing. 
9.  An  alienation  tliat  fVinds  appropri- 
ated by  the  city  have  been  expended 
to  not  dispenaed  with  in  an  action  to  enjoin  the 
contracting  of  indebtedness  in  excess  of  the  con. 
$it1tutional  limit,  by  the  rule  that  facts  peculiarly 
within  the  knowledge  of  the  adverse  party  need 
not  be  pleaded. 

(January  SM80U 

V  PPEAL  bv  plaintiffs  from  a  judgment  of 
•  V  the  Circuit  Court  for  Jefferson  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
Ml  rain  defendants  from  carrying  out  a  contract 
for  the  purchase  of  a  fire  alarm  telegraph  sys- 
tem.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mestrt.  Korbley  Jh  Ford  for  appel- 
lants. 

Messrs.  Solser  A;  Bear,  Peny  £•  Bear, 
John  W.  Kem*  and  F.  M.  Grilllth  for 
^ippeUees. 

Howard,  Cb.  J. ,  delivered  the  opinion  of 
the  court: 

J 11  ibe  complaint  in  this  case,  the  appellants, 
citizens  and  taxpayers  of  the  city  of  Madison, 
alleged  that  the  common  council  of  said  city 
iiad  entered  into  a  contract  with  the  Gamewefl 
Fire  Alarm  Telegraph  Company  for  the  erec- 
I  ion  and  location  of  a  fire  alarm  system  in  said 
city,  for  which,  on  approval,  the  city  was  to 
pay  $5,000.  It  was  further  alleged  that  the 
city  was  already  indebted  far  be^'ood  the  limits 
fixed  by  the  Constitution,  bemg  2  per  cent 
of  the  value  of  the  taxable  property  within  said 
corporation,  and  hence  had  no  power  to  incur 
such  additional  obligation. 

Other  allegations  were,  that  the  city  council 
bad  been  compelled  to  borrow  money  to  pay 
current  expenses,  and  bad  also  sold  city  prop- 
erly for  this  purpose,  for  which  $1,618.40  was 
received;  that  the  revenues  from  taxation  for 
the  current  fiscal  year  would  not  be  to  exceed 
$49,827.88;  that  of  this  sum,  appropriations 
for  the  fiscal  year  to  the  amount  of  $44,000 
had  been  made,  one  item  of  which  was  '*fire, 
$6,000,"  and  that  at  the  time  of  the  commence- 
ment of  this  action,  $22,170.79  of  the  appropri- 
ations so  made  had  been  expended. 

Prayer  for  a  temporary  restraining  order, 
and  on  the  final  hearing,  for  perpetual  injunc- 


tion. A  restraining  order  was  granted  as 
prayed  for,  but  on  toe  final  hearing,  a  demur- 
rer to  the  complaint  was  sustained  and  the  le- 
straining  order  dissolved. 

The  members  of  the  common  council  were 
sworn  to  support  the  Constitution,  and  until 
the  contrary  is  shown,  the  presumption  muM 
be  that  they  performed  their  duty.  Unless, 
therefore,  it  appears  clearly  from  the  allega- 
tions of  the  complaint  that  the  dty  authorities 
disregarded  the  command  of  the  Constitution, 
in  relation  to  municipal  indebtedness,  we  must 
hold  that  the  court  did  not  err  in  sustaining  the 
demurrer. 

Much  is  said  in  argument  as  to  tbe  necessity 
of  afire  alarm  telegraph  for  the  welfare  of  the 
city.  This,  however,  can  have  little  bearing 
on  the  decision.  The  language  of  tbe  Consti- 
tution is  that  the  corporation  shall  not,  "in  any 
manner  or  for  any  purpose,"  become  indebted 
beyond  the  limit  fixed.  If  the  city  is  already 
in  debt  to  the  constitutional  limit,  then  even 
the  most  necessary  expenses  must  be  met  only 
by  the  current  revenues;  and  a  debt  cannot  bt 
contracted,  even  for  cleansing  the  streets,  or 
for  protecting  the  city  from  fire.  An  excep- 
tion is  made  oy  the  Constitution  itself  in  case 
of  "war,  foreign  invasion,  or  other  great  public 
calamity,"  and  tbe  exception  so  made  renders 
the  prohibition  itself  only  the  more  absolute. 

In  our  own  decisions,  as  well  as  in  tiiose  of 
other  states  having  constitutional  provisions 
similar  to  tbe  one  under  consideration,  there 
has  been  some  discussion  as  to  what  is  meant 
by  the  term  "indebtedness"  as  used  in  this  ar- 
ticle of  tbe  Constitution.  No  good  reason, 
however,  has  been  advanced  to  show  that  the 
word  in  this  connection  should  have  any  oiber 
than  its  ordinary  signification,  that  is,  the  con- 
traction of  an  obligation  for  which  there  is  no 
present  means  of  payment. 

In  the  case  of  Snckett  v.  New  Albany,  88  Ind. 
478.  45  Am.  Rep.  467,  a  case  much  like  tbe 
one  before  us,  it  was  said  by  this  court:  "By 
'indebtedness,'  in  this  connection,  we  mean  an 
agreement  of  some  kind  by  tbe  city  to  pay 
money  where  no  suitable  provision  has  been 
made  for  the  prompt  discharge  of  the  obliga- 
tion imposed  by  tbe  agreement  It  waa 
obviously  tbe  ini'eulion  or  the  legislature  in 
submitting,  and  of  the  people  in  adopting,  the 
18th  articfe  of  the  Constitution,  to  arbitrarily 
restrict  the  power  of  municipal  corporations 
to  contract  debts  to  a  limited  per  centum  of 
their  taxable  property,  and  to  require,  when 
that  limit  of  indebtedness  has  been  reached, 
that  such  corporations  shall  be  prepared  to  pay 
for  whatever  of  value  they  may  obtain,  without 
the  incurrence  of  any  further  indebtedness  for 
any  purpose  whatever.  In  this  view  the  al- 
legation of  the  complaint,  that  thi*re  was  no 
money  in  the  tren^ury  of  the  city  of  New  AU 
banv  which  could  be  applied  to  tbe  payment 
of  the  claim  of  the  fire  hlnrm  telecrapli  com- 
pany, was  a  mateiial  and  pivotal  ailegaiion  io 
this  proceed  I  ne." 
In  the  complaint  in  the  case  at  bar,  there  ii 


NuTB.— As  to  limftatlon  of  municipal  Indebted- 
ness, see  Beard  v.  Hopkinsvllle  (Ky.)  23  L.  R.  A. 
Me,  and  note;  Saleno  v.  Keodho  (Mo.)  27  L.  B.  A. 
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no  allegation  that  there  was  no  money  In  the 
treasury  of  the  dty  of  Madison  which  could 
he  applied  to  the  payment  of  any  obligntion 
that  might  arise  under  the  conlract  in  favor  of 
the  fire  alarm  telemph  company.  On  the 
contrary,  there  are  faces  alleged  in  the  com- 
plaint going  to  show  that  there  was  such  money 
in  the  city  treasury.  The  amount  to  he  re- 
ceived from  taxes  during  the  current  year  was 
nearly  $50,000,  and  city  property  was  sold  to 
the  amount  of  over  $1,600.  The  sum  of 
$44,000  had  heen  appropriated  for  various  city 
purposes,  $6,000  being  for  fire.  Of  the  money 
appropriated, something  less  than  $23,000  had 
been  paid  out,  leaving  over  $28,000  unex- 
pended at  the  time  the  contract  was  made.  Of 
the  $6,000  appropriated  for  fire  purposes,  the 
complaint  does  not  state  whether  any  part  was 
expended.  For  anything  that  is  said  in  the 
complaint^  this  $6,000  was  lying  in  the  treas- 
ury, to  be  expended  for  fire  purposes  as  the 
common  council  might  Judire  best. 

Whether  it  was  a  wise  thing  and  in  the  best 
interests  of  the  city  to  take  $5,000  out  of  the 
$6,000  appropriated  for  fire,  and  use  that 
$5,000  for  the  purchase  of  a  Are  alarm  tele- 
graph system,  was  a  question  within  the  dls- 
creUon  of  the  common  council,  and  with  which 
the  courts  will  not  interfere. 

Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am. 
Rep.  416;  A  Coal-Float  T.  JeffenonviUe,  lt2 
Ind.  15;  Cletdand,  C.  C.  d  I.  B.  Co,  v.  Bar- 
ringUm,  131  Ind.  426;  Dill.  Mun.  Ck)rp.  gg  808- 
397;  10  Am.  &  Eng.  Enc.  Law,  p.  80t 

The  Constitutions  of  Iowa,  Illinois,  and 
Pennsylvania  contain  provisions  in  regard  to 
municipal  indebtedness  quite  similar  to  our 
own.  in  the  case  of  Eries  Appeal,  91  Pa.  ^8, 
the  court  quotes  with  approval  from  Grant  v. 
Davenport,  36  Iowa,  396,  as  follows:  "When 
a  contract  made  bv  a  municipal  corporation 
pertaina  to  Its  ordinary  expenses,  and  is,  to- 
gether with  other  like  expenses,  within  the 
limits  of  its  current  revenues  and  such  special 
taxes  as  it  may  legally,  and  in  good  faith  in- 
tends to,  levy  therefor,  such  contract  does  not 
constitute  the  incurring  of  indebtedness  within 
the  meaning  of  the  constitutional  provision 
(art.  2,  ^  2)  limiting  the  power  of  municipal 
corporations  to  contract  debts."  Of  this  the 
Pennsylvania  supreme  court  says:  "Thi.^,  we 
hesitate  not  to  say,  is  a  sound  constituiional 
interpretation,  and  in  a  similar  case  might  well 
be  adopted  in  the  construction  of  our  own  Con- 
stitution. If  the  contracts  and  engasements  of 
municipal  corporations  do  not  overreach  toeir 
current  revenues,  no  objections  can  lawfully 
be  made  to  them,  however  great  the  indehted- 
ness  of  such  municipalities  may  be;  for  in  such 
case  their  engagements  do  not  extend  beyond 
their  present  means  of  payment,  and  so  no 
debt  is  created."    Eh^s  Appeal,  supra. 

In  Illinois,  the  ruling  of  the  courts  has  ad- 
hered with  the  utmost  strictness  to  the  words 
of  the  con<>tiiullona1  inhibition,  yet  It  is  there 
held  that  a  corporntion  which  has  reached  the 
constituiinDal  limit  of  its  power  to  create  in- 
debtedness may  nevertheless,  when  a  tax  is 
levied,  and  even  before  the  tax  is  collected, 
draw  against  the  fund  thus  levied  and  provided 
and  the  issuing  of  such  a  warrant  upon  the 
treasury  is  not  the  creation  of  a  debt  against 
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the  city,  bat  the  appropriation  of  a  part  of  the 
fund  to  be  collected.  Springfield  v.  Bdwards, 
84  Hi.  626;  Lats  y.  PeopU,  liuck.  87  111.  885; 
Fuller  v.  I/eath,  89  HI.  m. 

In  Valparaiso  ▼.  Gardner,  already  cited, 
this  court,  after  citing  and  discussing  many 
authorities,  held  that,  while  a  debt  may  not  be 
created,  even  for  current  expenses,  if  its  effect 
will  be  to  extend  the  corporate  indebtedness 
beyond  the  constitutional  limit,  yet  that  the 
current  revenues  may  be  applied  to  the  pay- 
ment of  the  current  expenses,  even  though  the 
effect  should  be  to  postpone  claims  of  judg* 
ment  credit6rs  or  other  obligations  past  due, 
and  that  when  the  current  revenues  are  suffi- 
cient to  fully  pay  the  current  expenses  neces- 
sarily incurred  to  maintain  corporate  life,  there 
cannot  be  said  to  be  any  debt  thereby  created. 
See  also  Dill.  Mun.  Corp.  gg  185,  186,  and 
notes. 

There  is  a  substantial  agreement  In  these 
cases,  that  a  municipal  indebtedness  is  not 
created  by  contracting  for  something  which 
the  common  council  has  determined  u  neres- 
sary  for  the  welfare  of  the  city,  and  agreeing 
to  pay  for  it  out  of  funds  appropriated  to  thai 
use,  and  at  the  time  in  the  city  treasury,  or 
provided  for  b^  taxes  already  levied. 

The  complaint  in  this  case  shows  funds  In 
the  treasury  of  the  city  of  Madison,  provided 
for  by  taxation,  or  otherwise,  amounting  to 
upwards  of  $50,000;  that  of  this  amount  the 
sum  of  $44,000  is  appropriated  for  the  payment 
of  interest  upon  the  city  indebtedness,  ai^i  for 
other  necessary  purposes  of  the  city,  amongst 
which  is  the  item* 'fire.  $6,000,"  and  that  at 
the  date  of  the  contract  for  the  fire  alarm  tele- 
graph, about  $28,000 of  these  current  revenues 
were  unexpended.  It  does  not  appear  from 
the  complaint  whether  any  part  of  the  $6,000 
appropriated  for  fire  had  been  expended,  nor 
doea  it  appear  whether  any  use  had  been  made 
up  to  that  time  of  the  revenues  over  $44,000 
which  had  not  been  expressly  appropriated  by 
the  common  council.  As  the  city  authorities 
Judged  it  to  be  in  the  interests  of  the  munici- 
pality to  procure  the  fire  alarm  telegraph  sys- 
tem as  a  part  of  the  current  expenses  for  fire 
protection,  and  as  the  amount  thus  to  be  ex- 
pended was  within  the  sum  expressly  appro- 
priated for  fire,  we  cannot  see  that  the  consti- 
tutional provision  against  municipal  indebted- 
ness beyond  the  prescribed  limit  has  been 
violated. 

Some  question  Is  made  by  counsel  as  to 
whether  Uie  proceedings  of  the  Legislature  in 
relation  to  the  submission  to  the  people  of  the 
article  of  the  Constitution  limiting  municipal 
legislation  were  in  all  respects  formal  and  cor- 
rect. That  article  has  now  heen  in  force  and 
unquestioned  by  anyone  for  over  twelve  years. 
If  we  may  go  back  twelve  years  to  consider 
such  a  question,  why  may  we  not  go  back 
forty  years  to  the  adoption  of  the  Constitution 
itself.  It  is  not  denied  that  the  final  action  of 
each  house  preliminary  to  the  submission  of 
the  article  to  the  people,  was  in  every  case  duly 
authenticated  bv  the  proper  olDcers,  nor  is  any 
doubt  expressed  that  the  article  when  so  sub- 
mitted was  sanctioned  by  the  votes  of  a  major- 
ity of  the  electors  of  the  stale.  It  is  also  to  be 
remembered  that  it  is  the  vote  of  the  people. 
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and  not  the  action  of  the  legislature,  that  gives 
vitality  to  the  Constitution  and  its  amend- 
ments. 

We  baye  not,  however,  found  itnecesdfeuy  to 
tbe  derision  of  this  case  that  we  should  con- 
sider the  question  so  raised,  and  only  tlius 
refer  to  it  in  deference  to  the  earnest  argument 
of  counsel. 

We  find  no  error  in  the  record.  The  judg- 
ment i§  affirmed, 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which,  on  December  12, 
1895,  Hackney*  Gh.  J.,  handed  down  the 
following  opinion: 

The  appellants,  with  much  earnestness  and 
ability,  have  claimed  a  rehearing  in  this  case, 
and  we  have  given  the  questions  involved  a 
careful  consideration.  If  our  judgment  of 
the  propriety  and  wisdom  of  the  expenditure 
proposed  by  tbe  appellee  were  the  proper 
guide  to  our  conclusion  upon  the  legal  ques- 
tions before  us,  the  original  opinion  would 
have  been  with  the  i^ppellants  and  most 
certainly  that  judgment  would  lead  us  to  grant 
the  rehearing  now  asked.  But,  as  said  in  that 
opinion,  we  are  not  permitted  to  judge  of  the 
wisdom  or  expediency  of  the  expenditure,  and 
if  those  whose  servants  are  about  to  make  the 
expenditure  are  dissatisfied  they  must  resort  to 
another,  and  not  to  a  judicial,  tribunal.  The 
chief  contention  of  the  appellants  is  that  the 
court  failed  to  distinguish  between  the  ordi- 
nary current  expenses  of  the  city  and  those  for 
betterments  or  unusual  purchases,  and  that, 
while  current  expenses  may  possibly  be  met, 
to  the  postponement  of  the  debts  of  the  city, 
contracted  to  the  constitutional  limit,  such 
betterments  may  not  be  paid  for  from  current 
revenues,  where  such  debt  limit  has  been 
reached.  The  theory  of  the  original  opinion 
is  that  to  sustain  the  suit  the  appellants  were 
required  to  show  that  the  maximum  debt 
limit,  as  prescribed  by  tbe  Constitution,  had 
been  reached,  and  that  the  city  was  about  to 
create  an  additional  debt,  and  that  they  had 
failed  to  so  show  this.  This  failure,  it  was 
held,  was  due  to  the  fact  that  it  was  not  pro- 
posed to  create  a  debt,  but  simply  to  make  a 
cash  purchase,  the  city  having  in  its  treasury 
the  funds  with  which  to  pay  therefor.  From 
this  theory  we  are  not  inclined  to  depart,  if 
the  facts  alleged  support  it,  and  if  it  is  sup- 
ported the  distinction  contended  for  is  not  for 
our  consideration,  sinoe  it  would  onlv  arise 
where  the  effort  sought  to  be  restrained  is  the 
creation  of  a  debt  m  excess  of  the  constitu- 
tional limit.  The  original  opinion  shows  very 
clearly  and  correctly,  we  think,  that  the  ci^ 
had  current  revenues  sufficient  to  pay  for  the 
alarm  system,  and  not  create  a  debt  for  it.  In 
fact  counsel  call  attention  to  the  sale  of  per- 
sonal property  by  the  city  for  $3,000  not 
specially  mentioned  in  the  original  opinion, 
which,  together  with  the  $1,618,  for  which 
real  estate  was  sold,  would  require  but  a  small 
fraction  of  the  current  expense  appropriations, 
or  other  moneys  not  appropriated,  to  pay  for 
the  system,  the  revenues  alone  exceeding  ap- 
propriations nearly  $6,000.  Appellants  seek 
to  avoid  the  inference  that  the  city  obtained 
and  retained  the  purchase  price  of  the  prop- 
erty sold.    We  regard  it  as  the  natural  and 
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Decessanr  inference  from  the  atlegaUons  of 
sales.  It  is  also  claimed  thai  the  court  should 
not  have  indulged  the  presumption,  in  the  ab- 
sence of  an  allegation  to  the  contrary,  that  sums 
appropriated  had  not  been  expended,  and 
that,  under  the  rules  of  pleading  m  such  cases, 
it  was  not  necessary  to  allege  facts  within  the 
knowledge  of  the  adversary.  Tbe  true  rule, 
as  we  understand  it,  is  that  facts  peculiarly 
within  the  knowledge  of  the  party  against 
whom  they  should  be  pleaded,  and  not  aooess- 
ible  to  the  pleader,  may  be  dispensed  with, 
but  this  may  not  be  done  without  showing 
that  such  facts  are  so  peculiarly  within  the 
knowledge  of  the  opposite  party  and  not  ac- 
cessible to  the  pleaaer.  If  this  were  not  the 
rule  a  pleading,  though  a  mere  shadow,  would 
be  sufficient.  Under  our  Code  the  burden 
rests  upon  the  pleader  to  state  in  a  plain  and 
concise  manner  the  facts  requiring  the  relief 
demanded,  and  to  be  excused  from  this  duty 
be  must  allege  that  such  facts  are  beyond  his 
reach  and  not  within  his  knowledge.  It  is  a 
familiar  rule  that  pleadings  are  to  l£  construed 
most  strongly  agamst  the  pleader,  and  that  if 
alleged  conduct  is  reasonably  susceptible  of 
honest  and  lawful  construction  that  construc- 
tion shall  be  given  it.  It  was  upon  this  rule 
that  the  appellants'  complaint  was  construed 
in  favor  of  the  presumption  that  moneys  were 
in  the  treasury  unex|3ended.  and  that  to  re- 
move such  presumption  they  should  have  al- 
leged the  contrary. 

We  have  examined  the  cases  cited  by  coun- 
sel and  have  not  been  moved  in  our  convictions 
as  expressed  in  the  original  opinion,  and  as 
confirmed  by  the  recent  cases  of  Foiand  v. 
Frankton,  142  Ind.  546,  and  Seirard  v.  Liberty, 
Id.  551.  Being  entirely  satisfied  with  tbe  cor- 
rectness of  our  conclusions  we  cannot  follow 
counsel  in  their  very  extended  discussion. 

The  petition  for  a  rehearing  is  overruled. 


Norman  S.  BYRAM,  Appt.^ 
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1.  Theezemptioii  of  elty  property 
taxes  for  roads  or  bridges,  under  the  act  of 
1807, 1 61,  as  amended  by  the  act  of  180U  extends 
only  to  tbe  ordinary  road  taxes,  and  not  to 
taxation  for  free  gravel  roads. 

Z»  Property  In  a  elty  eaA  beteacedbya 
county  board  of  turnpike  directors  to 

repair,  maintain,  and  pay  for  matertal  for  free 
gravel  roads  or  turnpikes  within  the  oounty,  al- 
though situated  wholly  without  tbe  limits  of  tlie 
corporation,  where  the  statutes  make  the  taxlnc 
district  consist  of  the  whole  county. 

8.  It  is  for  the  leirislatnre«  and  net  Ibr 
the  courts*  to  determine  whether  or  not 
city  property  Included  In  a  taxing  district  under  . 
a  gravel- road  statute  Is  benefited  by  the  repair 
of  the  gravel  roads,  although  they  are  outside  of 
the  city. 

Note.— As  to  the  use  of  county  moneys  to  pay 
for  roads  or  bridges  in  cities,  see  Duval  County 
Comrs.  V.  Jacksonville  <F1a.)  88  L.  R.  A.  410;  moA 
Simon  v.  Northup.(Or.)  30  L.  R.  A.  171. 
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APPEAL  bjr  plaiDtifl  from  a  Jadgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to 
compel  the  refundingof  certain  taxes.  Affirmed, 

The  facts  are  stated  in  the  opinion. 

MestTs.  BUbckledf e  A  Thornton*  for 
appellant: 

it  has  ever  been  the  policy  of  the  state  and 
Its  legislature  that  each  local  and  municipal 
division  should  build,  repair,  and  maintain  its 
own  public  highways  or  the  public  highways 
within  its  own  boundaries. 

1  Rev.  Stat  18di»  450,451,  454;  Rev.  Stat. 
1838.  496,  497;  Rev.  Stat.  1852.  464,  §11;  Acts 
1883.  63,  §  14. 

All  highways  of  common  right  are  to  be  re- 
paired bsr  the  inhabitants  of  that  parish  in 
which  the  way /lies. 

Style,  864;  King  v.  BnUyp  County,  18  East, 
95;  Cane  of  Parish  of  8t  Andrew*^,  Preem.  C. 
L.  Rep.  521;  King  ▼.  Leake,  5  Barn.  &  Ad. 
482;  Rex  v.  Great  Broughton,  5  Burr.  2700; 
ma  T.  Boiioa.  122  Mass.  845,  28  Am.  Rep. 
832. 

When  the  claim  Is  made  that  one  local  divi- 
sion of  a  county  must  contribute  to  the  expense 
of  repairing  the  highways  of  another  local 
division,  some  clear  statute  must  be  shown  be- 
fore the  claim  can  be  admitted. 

The  drainage  commissioners  have  no  author- 
ity to  construct  a  drain  witliin  the  city,  and 
consequently  property  within  a  city  is  not 
liable  to  assessment  to  pay  their  construction, 
because  it  can  receive  no  benefit  from  them. 

Anderson  v.  Kndicuit,  101  Ind.  589. 

The  township  trusters'  power  to  levy  is  co- 
ex'eusive  with  thai  part  of  the  township  out- 
aide  of  the  city. 

Matin  V.  Woodburp  Chuntp,  47  Iowa.  458. 

The  mere  incorporation  of  a  city  or  town  de- 
prives the  connty  of  its  Jurisdiction  oter  the 
public  highways  of  such  city  or  town  without 
anv  language  in  the  statute  of  incorporation  de- 
priving the  oounty  of  its  authority  over  them. 

StaU  V.  Jones,  18  Tex.  879;  Cross  v.  Morris- 
toirn,  18  N.  J.  £q.  805;  StaU,  Diwon,  v.  Jfrsep 
City,  87  N.  J.  L.  39;  ^ parte  Roberts,  28  Tex. 
A  pp.  48;  Bourdeaux  t.  Meridian  Land  dbLOo. 
67  Miss.  804. 

Statutes  conferring  In  general  terms  aathor- 
fty  upon  commissioners  of  highways  to  con- 
struct  and  maintain  roads  and  bridges  within 
their  respective  towns  will  not  be  so  construed 
as  to  authorize  its  exercise  within  the  territo- 
rial limits  of  incorporated  cities  and  villages  in 
such  towns. 

People,  Seipp,  ▼.  Chicago  db  IT.  W.  K  Co, 
118  111.  520;  8neU  v.  Chicago,  138  111.  440,  8  L. 
R.  A.  858;  DeTanernier  v.  Hunt,  6  Heisk. 
599;  Be  Fifty  Second  Street,  11  Phila.  437; 
Fraser  v,  Christ  Church  Parish  Road  Comrs.  8 
Rich.  L.  826;  People  Y,  Oakland  Bd.  of  Edu. 
55  CaL  831;  Bradish  v.  Lucken,  38  Minn.  186; 
Blain  v.  Bailey,  25  Ind.  165;  Tacoma  Land 
Co.  V.  Pierce  County  Comrs,  1  Wash.  488;  Will 
iams  V.  Pritchard,  4  T.  R.  2;  Kerlin  v.  Bey- 
nolds,  142  Ind.  460. 

A  statute  imposing  apon  the  entire  county 
the  duty  of  paying  for  turnpikes  purchased 
does  not  impose  upon  such  county  the  duty  of 
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repairing  them  when  purchased,  but  that  duty 
rests  with  the  township. 

Fhie  County  v.  Com.  127  Pa.  197. 

That  interpretation  should  be  always  adopted 
in  construing  tax  laws  which  will  relieve  a 
proi^rty  ox  doublo  taxation, — of  doubl« 
burdens. 

Otbom  ▼.  New  York  dN.  H.B.  Co,  40  Conn. 
491;  Security  Co,  v.  Hartford,  61  Conn.  89; 
Loekwood  v.  Weston,  Id.  211;  Hyland  v.  BrO" 
ta  Block  foal  Co.  VIS  Ind.  835. 

If  the  Tree  gravel-road  law  applies  to  cities 
and  towns  for  the  purpose  of  raising  a  fund  to 
repair  the  highways  beyond  their  boundaries^ 
it  is  unconstitutional. 

If  the  boundaries  of  the  city  of  Indianapolis 
be  extended  so  as  to  embrace  parts  of  public 
highways  of  the  county,  such  parts  come 
under  ibe  control  of  the  city  and  become  streets. 

McCain  v.  State,  62  Ala.  138;  State  v.  New 
Brunswick,  80  N.  J.  L.  895;  AiUn  Se/iool  Twp. 
V.  Macy,  109  Ind.  561. 

A  taxing  dintrict  need  not  conform  to  the 
geographical  boundaries  of  a  municipal  divi- 
sion of  a  county. 

Cooley,  Tsxn.  ed.  1876. 113. 

The  right  to  exact  a  tax  carries  with  It  the 
correlative  duty  to  render  a  benefit  for  the  per- 
son taxed. 

Garrard  County  Ct.  ▼.  Kentucky  Biter  Nav. 
Co,  8  Bush,  800;  Cooley.  Taxn.  2d  ed.  141; 
sharpless  ▼.  Philadelphia,  21  Pa.  147.  59  Am. 
Dec.  759;  Hughes  v.  Ewing,  98  Cal.  414;  l^ock- 
wood  V.  St,  Lovis,  24  Mo.  20;  Farris  v.  Van^ 
nier,  6  Dak.  186;  Morford  v.  Unger,  8  Iowa, 
92;  Wilkey  ▼.  Pekin,  19  111.  160;  Re  Assess- 
ments of  [jinds,  60  N.  T.  898;  Kerlin  ▼.  Bey- 
nolds,  142  Ind.  460;  Robinson  v.  Scl*enck,  109 
Ind.  807;  Cypress  Pond  Draining  Co,  v.  Ihtoner^ 
2  Met.  (Ey.)  860;  Taggart  t.  StaU^  WiUtams. 
142  Ind.  668. 

A  legislature  cannot  authorize  a  municipal 
corporation  to  tax  for  its  own  local  purpose 
lands  lying  beyond  the  corporate  limits. 

WeUs  V.  Weston,  22  Mo.  884;  Com  v.  Cam^ 
ron,  19  Mo.  App.  678;  PBople  v.  Town»end,  50 
Cal.  688;  Cameron  ▼.  Stephenson,  69  Mo.  872; 
St,  Charles  ▼.  NoUe,  51  Mo.  122;  State,  Chou- 
teau,  V.  Lsjffngwell,  54  Mo.  458. 
'  A  tax  le?ied  on  a  city  for  the  benefit  of  all 
the  schools  of  the  oounty  of  which  the  ciij  re- 
ceives a  part  is  unconstitutional. 

Kx parte  MarAaU,  64  Ala.  266;  Bdlepoint  ▼. 
Plence,lS  Ey.  L.  Rep.  871;  Dromley  v. Reynolds, 
2  Utah,  525;  Hammett  v.  Philadelphia,  65  Pa. 
146.  8  Am.  Rep.  615;  Bute  v.  Kerr,  128  111. 
659;  Cheaney  v.Hooser ,  9  B.  Mon.  850. 

Messrs.  Arthur  V.  Brown*  Alonao  6* 
Smith*  and  Charles  A.  Korbly*  for  appel- 
lee: 

The  legislature  had  ample  power  to  provide 
for  the  eravel  roads. 

Bickftts  V.  Spraker,  77  Ind.  371;  Oilson  ▼. 
Rush  County  Comrs,  128  Ind.  65, 11  L.  R.  A. 
835;  Cooley.  Taxn.  ed.  1879. 110,  J12.  113;  Elli- 
ott, Roads  &  Streets,  892,  393;  P&tple  v.  Cen- 
tral P.  R,  Co.  43  Cal.  398;  Shelby  County  Judge 
V.  Shelby  IL  Co.  5  Bush,  225;  Chailiss  v.  Par- 
ker, 11  Ean.  894;  Peo}>le,  Wood,  v.  Draper,  15 
N.  Y.  532;  Buffalo  dt  8.  L.  R.  Co  v.  ErU 
County  Supers.  48  N.  Y.  93;  Litchfield  v.  Me- 
Camber,  42  Barb.  288;  Sangamon  &  M^  B.  Co 
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T.  Horgan  County,  14  111.  168;  Baketcell  ▼.  1^ 
^t490  Jurp,  20  La.  Add.  884;  Norwich  y.  Hamp- 
thtre  County  ComrB.  18  Pick.  60;  Brighton  v. 
TTi^inaon,  2  Allen,  27;  Salem  Tump,  d  C, 
Bridge  Corp.  v.  Essex  County,  100  Maw.  282; 
MiMsouri  BiMr,  Ft.  8.  it  O.  R,  Co.  y.  Morrie^ 
7  Kan.  210. 

Tbe  legislature  had  the  power  to  create  such 
a  taxiog  district  and  require  it  to  build  a  gravel 
road,  without  either  petition  or  vote,  and  to 
leYj  a  tax  on  its  real  and  personal  property  to 
pay  for  it. 

Nichoh  Y.  Bridgeport,  28  Conn.  189,  60  Am. 
Dec.  636;  Law  v.  Madison,  8,  4b  O.  Tump.  Co. 
30  Ind.  82;  Kerlin  y.  lieynolds,  142  Ind.  460; 
Cooley.Taxn.  143, 144;  People, Highway  Comrs.^ 
v.  Ihitchess  County  Supers.  1  Hill,  50;  Parsons 
Y.  Qosh£n,  11  Pick.  896;  People,  McKemie,  v. 
Ulster  County  Supers.  94  N.  Y.  268;  PeopU, 
Jifc/jean,  v.  Flagg,  46  N.  Y.  401;  People,  As- 
pinwall,  Y.  Richmond  County  Supers.  201^.  Y. 
262:  Cooley,  Taxn.  682;  Will  County  Supers. 
Y.  People,  Highway  Comrs.  110  111.  511. 

The  determination  of  the  legislature  to  annex 
territory  to  a  municipality  is  concluslYe  ex- 
ercise of  IcgislatiYe  power. 

Stile  Y.  Indianapolis,  56  Ind.  515;  Loganspori 
Y.  Seybold.  59  Ind.  225;  PhiladdpMa  y.  PHM, 
58  Pa.  8*i0:  Thomas  v.  Ldand,  24  Wend.  65; 
Norwicli  Y.  Hampshire  County  Comrs.  18  Pick. 
60:  Hingham  dt  Q  Bridge  d  Tump.  Corp.  y. 
Hforfolk  County,  6  Allen,  858;  Philadelphia  Fort 
Wardens  y.  Philadelphia,  42  Pa.  209;  Cooley, 
Taxn.  180. 

The  power  to  tax  implies  a  power  to  appor- 
tfon  the  tax  as  the  legislature  shall  see  fit,  and 
the  power  of  apportionment  has  no  limit  where 
there  is  no  constitutional  restraint. 

flwpfe,  Oriffln,  y.  Brooklyn,  4  N.  Y.  419,  56 
Am.  Dec.  266. 

It  was  the  exclusive  province  of  the  legisla- 
ture to  determine  whether  the  burden  of  keep- 
ing tbe  free  turnpikes  in  repair  should  be  borne 
by  the  taxpayers  of  the  county  respectively. 

Oilson  Y.  Rush  County  Comrs.  supra;  Cooley, 
Taxn.  149;  Litchfield  v.  Vernon,  41  N.  Y.  128; 
People,  Qriffln,  v.  Brooklyn,  supra;  Procidenee 
Bank  y.  BtUings,  29  U.  8.  4  Pet.  514,  7  L.  ed. 
989;  Mdlilnf  v.  Tautges,  50  Minn.  24a 

MeCabe*  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  arises  out  of  a  claim  filed  by  the 
appellant  before  the  board  of  commissioners 
of  Marion  county  on  the  16th  day  of  March, 
1895,  to  reooYer  from  said  county,  or  to  secure 
the  refunding  by  said  county  to  him  of,  |82.98 
for  taxes  paid  by  him  oif  his  real  and  personal 
property  situate  within  the  corporate  limits  of 
the  city  of  Indianapolis,  where  appellant  re- 
sided. Baid  taxes  had  been  leviecf  by  the  au- 
ditor of  Marion  county,  upon  a  certificate  filed 
with  him  by  the  board  of  turnpike  directors 
of  said  county,  organized  under  the  statute 
providing  for  the  repair  of  free  turnpike  roads 
in  the  various  counties  of  the  state,  approved 
March  24,  1879,  and  amendments  thereto. 
These  taxes  are  alleged  to  be  those  assessed  for 
the  purpose  aforesaid  for  the  years  1888  to 
1898.  inclusive.  The  commisioners  refused  to 
allow  tbe  claim,  and  the  claimant  appealed  to 
the  circuit  court,  where  the  appellee  demurred 
to  the  claimant's  claim  or  complaint,  for  want 
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of  sufficient  facts.  The  circuit  court  sustafned 
the  demurrer,  and,  the  plaintiif  declining  to 
plead  further,  the  appellee  recoYered  judgment 
upon  demurrer  for  costs,  and  that  the  plaintiff, 
the  claimant,  take  nothing  by  his  suit.  From 
that  judgment  this  app^  is  prosecuted  by 
the  appellant 

The  learned  counsel  for  the  appellant  say» : 
"The  questions  iuYolved  in  the  case  are  two. 
First.  Can  property  within  a  municipal  cor- 
poration, under  our  present  statutes,  be  assesseil 
with  taxes,  by  a  county  board  of  turnpike 
directors,  to  repair  and  maintain  and  pay  for 
material  for  free  gravel  roads  or  turnpikes  situ 
ated  wholly  without  the  limits  of  such  corpo- 
ration, although  within  the  county?  Second. 
Is  a  statute  authorizing  a  levy  upon  the  prop- 
erty situated  within  such  municipal  corpora- 
tion, to  repair  free  turnpikes  without  its  limits, 
Yoid?"  The  appellant's  counsel  contend  that 
the  first  question  must  be  answered  in  the 
negative,  and  hence  tbe  levy  complained  of 
must  be  held  unauthorized,  and  the  taxes  be 
refunded;  and  if  that  question  is  answered  in 
the  affirmative  the  second  question  must  be 
answered  in  the  neiptive,  because  such  statute 
would  be  unconstitutional.  The  exact  ques- 
tion here  involved  was  decided  by  this  coari, 
adYersely  to  appellant's  contention,  in  Bead  v. 
Teager,  104  Ind.  195.  It  is  contended,  how- 
ever, on  behalf  of  the  appellant,  that  tbe  con- 
stitutional question  here  raised  and  discussed 
was  neither  discussed  nor  decided  in  that  case, 
and  that,  if  it  had  been,  that  case  is  practically 
overruled  by  Kerlin  y.  Reynolds,  142  Ind.  460, 
and  466,  and  Taggart  y.  8taU,  Williams,  142 
Ind.  6^.  Neither  the  constitutionality  nor 
the  construction  of  such  a  statute  was  in  YoWed 
in  Kerlin  y.  Reynolds,  supra.  Nor  was  the 
statute  there  involved  at  all  similar  to  tbe  one 
here  involved.  The  one  here  involved  provides 
for  the  repair  of  the  free  turnpike  roads  of  tbe 
county.  The  1st  section  of  the  act  (Acts  1879) 
provides  that  the  commissioners  of  the  county 
are  constituted  a  board  of  turnpike  directors, 
and,  among  other  things,  it  makes  it  their  duty 
to  certify  to  the  county  auditor,  on  or  before 
the  1st  'Monday  in  June  in  each  year,  the 
amount  of  money  necessary  to  keep  such  free 
turnpikes  in  good  repair.  Rev.  Stat  1894, 
§  6868  (Rev.  Sut.  1881,  g  5104).  The  next 
section  provides,  among  other  things,  that 
*'upon  the  issue  of  tbe  certificate  as  mentioned 
in  the  1st  section  of  this  act  tbe  county  auditor 
shall  leYy  upon  all  the  taxable  property  of  said 
county  such  sum  not  exceeding  one  (1)  mill 
upon  each  dollar  of  such  taxable  property  for 
eYery  ten  (10)  miles  of  free  turnpike  roads 
completed  in  said  county,  the  receipts  thereof 
to  constitute  a  turnpike  fund  in  the  county 
treasury,  to  be  paid  out  only  upon  the  order 
of  the  county  auditor  issued  upon  tbe  certificate 
of  the  'boara  of  turnpike  directors  property 
attested  by  the  clerk  of  said  board."  It  is 
contended  that  the  foregoing  language,  "all 
taxable  property  of  said  county,"  must  be  held 
to  mean  all  taxable  property  of  said  county 
outside  of  incorporated  cities  and  towns  in  tbe 
county.  And  while  it  is  conceded  that  Read  f . 
Teager,  supra,  decides  the  exact  (question 
against  appellant's  contention,  it  is  msisied 
that  thMtoecision  is  overruled  by  the  later  cases 
already  named  above.    The  question  inYolYed 
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in  KerUn  ▼.  Reitnolds,  wpra^  tvas  whether 
there  was  any  statutonr  authority  in  a  township 
trastee,  in  a  township  including  within  its 
houndaries  an  incorporated  city,  to  levy  taxes 
on  property  within  the  limits  of  such  city,  and 
properly  taxable  therein,  for  ordinary  town- 
ship purposes.  It  was  there  said:  "Our  con- 
idusion  renders  it  unnecessary  to  consider  the 
manner^of  making  the  levy,  since  we  have  no 
doubt  of  the  absence  of  any  authority  to  make 
a  le?y  for  such  purposes  upon  such  property. 
The  question  does  not  depend  upon  the  consti- 
tutional authority  of  the  legislature  to  subject 
the  property  of  the  minor  political  subdivision 
to  taxation  for  the  purposes  of  the  major  divi- 
sion, for  the  reason  that  the  legislature  has  not, 
so  far  as  we  have  been  able  to  learn,  attempted, 
by  any  existing  legislation,  to  exercise  any 
such  authority.  4.  .  .  There  is  no  authority 
given  to  tax  the  people  of  a  township  outside 
the  city  for  the  support  of  interests  within,  and 
relating  alone  to,  the  city,  in  its  distinct  cor- 
porate capacity;  and  it  may,  in  like  manner, 
oe  said  that  those  interests  which  are  peculiar 
to  the  citizens  and  the  property  outside  such 
city  must  find  support  alone  from  those  whose 
interests  they  are,  namely,  those  of  the  town- 
ships, as  distinguished  from  those  of  the  city. 
In  the  absence  of  affirmative  legislation  com- 
mingling such  interests,  dividing  such  burdens, 
and  pro\iding  that  a  common  officer  shall 
protect  and  enforce  them,  we  must  hold  that 
the^  are  io  be  deemed  separate,  and  treated 
distinctly.  .  .  .  This  conclusion  does  not, 
however,  exclude  the  idea  that  there  may  be 
Interests  general  and  mutual  as  between  the 
citizens  and  the  property  within  the  cities  and 
within  the  civil  township.  .  .  .  For  such  pur- 
poses, and  in  view  of  such  general  and  mutual 
interests,  such  citizens  and  such  property  would 
constitute  a  taxing  district.  Therefore  the 
nature  of  the  tax  will  determine  the  district, 
as  said  by  Judge  Cooley  in  his  work  on  Taxa- 
tion (page  153).  .  .  .  We  have  no  doubt,  in  the 
absence  of  a  common  interest  between  the  two 
municipal  corporations,  the  city  and  the  town- 
ship, this  statute  should  be  construed  to  apply 
to  the  property  of  the  township,  as  distin- 
guished from  that  within  the  limits  of  the 
udependent  municipality,  the  city.** 

The  taxing  district,  by  the  statute  involved 
tn  the  case  now  before  us,  is  made  to  consist  of 
the  whole  county.  If  it  is  not  competent  to 
make  it  consist  of  the  whole  county,  then  there 
is  no  way,  under  existing  legislation,  by  which 
the  free  gravel  roads  of  the  county  can  be  kept 
up  and  in  repair.  Such  roads  must  be  suffered 
to  fsU  into  decay  for  want  of  repairs,  if  appel- 
lant's contention  is  upheld.  Kor  can  it  be 
justly  said  that  the  whole  county  is  not  inter- 
ested in  keeping  such  roads  in  repair,  simply 
because  there  happens  to  be  an  incorporated 
city  within  the  limits  of  the  county.  It  is  not 
denied  that  the  whole  county  may  be  validly 
made  the  taxing  district  for  such  repairs,  if 
there  is  no  inborporated  city  or  town  within  its 
limits.  The  legitimate  result  of  appellant's 
contention  is  that  an  incorporated  city — that  is, 
the  flouiiHiiit)^  city  of  Indianapolis— is  not  in- 
leiested  in  keeping  the  gravel  roads  of  the 
county  in  repair.  If  that  proposition  is  one  that 
the  courts  can  ]u<licifl11y  know,  thpn  it  is 
equally  true  that  they  canjudicial^y  know  that 
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keeping  such  roads  in  repair  is  not  beneficial  to 
any  taxpayer  of  the  county.  We  see  no  rea.son 
why  the  whole  county  may  not  be  validly  made 
a  taxing  district  for  such  purpof^es  just  as  the 
whole  county  may  be,  and  is,  lawfully  made  the 
taxing  district  to  raise  money  with  which  to 
build  bridges  anywhere  io  the  county,  as  has 
always  been  lawfully  done.  Rev.  Siat.  1S94, 
g§  8275-8282  (Rev.  Stat.  1881,  g§  2t<85-2(i92). 
Accordingly,  it  was  justly  held  in  Bead  v. 
Teager,  mpra,  that  "taxable  property  of  the 
appellant,  within  the  city  of  Evansville,  is  cer- 
tainly taxable  property  in  Vanderburgh 
county."  Nor  did  Taggart  v.  State,  Williams, 
ivpra,  involve  the  constitutionality  or  con- 
struction of  any  statute  similar  to  the  one  here 
involved.  The  holding  there  was  that  the 
statutes  on  the  subject  should  be  so  construed 
as  to  require  the  surplus  dog  tax  fund  belong- 
ing to  Center  township,  in  Marion  county,  to  be 
so  divided  as  to  give  to  the  school  corporation 
of  the  dty  of  Indianapolis  its  proportion 
thereof,  according  to  its  number  of  children  of 
school  age.  This  was  because  that  city  formed 
a  part  of  the  taxing  district  composed  of  the 
whole  township,  thus  entitling  the  city  to  share 
in  the  fund  it  had  helped  to  raise  bv  the  tax  It 
had  paid.  That  conclusion  not  only  does  not 
lend  anv  sanction  to  appellant's  contention, 
but,  if  ft  has  any  bearing,  is  against  such  con- 
tention. But  it  is  sug^ted  that  the  case  now 
before  ns  is  distinguishable  from  Read  v. 
Teager,  supra.  The  special  charter  by  which 
the  city  of  Evansville  was  then  governed  was 
passed  by  the  legislature  in  1847.  It  provided, 
amonfi:  other  things,  that  "no  person  residing 
in  said  city  shall  be  compelled  or  required  to 
work  on  any  road  without  the  city,  nor  shall 
any  property  lying  or  being  within  the  city  be 
taxea  for  the  purpose  of  making,  opening,  im- 
proving, or  repairing  any  road  .  .  .  without 
the  limits  of  said  dty."  In  the  case  refened 
to  it  was  said  of  this  provision  that:  *'it  ia  man- 
ifest, however,  from  the  provision  we  have 
quoted  from  .  .  .  such  city  charter,  that  tiie 
exemption  from  taxation  therein  provided  for 
is  an  exemption  only  from  the  ordinary  road 
tax,  which  the  township  trustee,  with  the  con- 
currence of  the  board  of  commissioners  of  his 
county,  under  g  5066,  now  in  force,  is  author- 
ized to  assess,  and  which  has  been  authorized 
by  previous  legislation  for  more  than  thirty 
years." 

It  is  further  suggested  that  the  act  approved 
March  6,  1891,  amending  g  61  of  the  act  ap 
proved  March  14,  1867,  incorporating  dties 
(Rev.  Btat.  1894.  g  8623,  Rev.  Stat.  1881. 
^  3161),  was  passed  since  our  free  gravel  road 
acts  were  passed,  and.  if  inconsistent  there- 
with, must  be  held  to  modify  the  section 
already  referred  to  as  authorizing  the  tax  here 
involved.  Said  g  61  of  said  act  of  1867, 
aa  amended  by  the  act  of  1891,  provides, 
among  other  things,  that  "no  person  residing 
io  said  city  shall  be  required  or  compelled  to 
work  on  any  road  without  the  city;  nor  shall 
any  property  lying  or  being  within  the  city  be 
taxed  for  the  purpose  of  working,  openine. 
improving,  or  repairing  any  road  or  bridge 
without  tbe  limits  of  said  city."  These  pro- 
visions are  word  for  word  as  they  were  in  tbe 
section  of  the  act  of  1867  before  the  amend- 
ment.    AcU  1867.   p.   38,  Rev.    Sut. 
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favor  of  plaintiff  in  a  proceeding  brought  to 
confirm  a  tax  title.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs,  Houston  A  Reynolds  for  ap* 
pell  ant. 

Messrs,   Crits  A  Beckett   for  appellee. 

Woods»  J.,  deliyered  the  opinion  of  the 
court: 

The  evidence  shows  that  the  tax  collector's 
advertisement  of  the  sale  of  all  lands  delin- 
Quent  for  taxes,  including  those  involved  in 
the  present  controversy,  advised  the  public 
at  laree  that  the  sale  was  to  be  made  for  cash, 
and  that  at  the  time  of  sale  the  announce- 
ment was  made  that  the  sale  was  for  cash. 
There  was  no  agreement  or  understanding 
between  the  tax  collector  and  the  appellee 
that  any  credit  should  be  given  the  latter  by 
the  former.  In  the  language  of  the  deposition 
of  the  tax  collector,  the  lands  were  **8old 
for  cnsh."  The  tax  collector,  regarding  the 
appellee  as  "good,**  as  he  expresses  his  idea 
of  solvency  and  reliability,  did  not  stop  the 
sale  generally  when  the  lands  lambraced  in 
this  suit  were  bid  off  by  and  knocked  down 
to  the  appellee,  and  execute  a  conveyance 
and  collect  the  money  on  the  instant,  but 
for  his  own  convenience,  as  well  as  that  of 
the  appellee,  waited  until  the  sales  had  been 
completed,  when,  three  or  four  days  after 
such  completion  of  his  sales,  he  received 
from  him  the  amount  of  his  bid.  It  fully 
appears,  further,  that  this  was  his  custom 
in  makini?  tax  sales,  and  collecting  money 
from  successful  bidders.  This  conveyance 
from  the  collector  to  the  appellee  was  by 
the  former  filed  in  the  office  of  the  chancery 


clerk   before  the   middle   of   March,  1892, 
where  it  remfiined  for  more  than  twelve 
months,  and  until  the  period  for  redemption 
had  expired,  when,  on  March  18,  1893,  the 
same  was  duly  recorded  in  the  deed  books 
of  that  office.     In  October,  1898,  the  appellee 
exhibited  hia  bill  in  the  chancery  court  of 
Clay  county,  and  prayed  confirmation  of  hfs 
tax   title.      The  appellant  answered,   and, 
among  many  defenses  pleaded  in  his  answer, 
denied  that  appellee  paid  the  tax  collector 
the  amount  of  his  bid  for  these  lands,  or  any 
other  sum,  in  cash,  on  the  day  of  the  sale  of 
the  lands.    We  shall  confine  this  opinion  to 
the  consideration  of  the  question  thus  pre- 
sented believing  the  other  defenses  made  Ib 
appellant's  answer   without  merit.  .   Was, 
then,  the  sale  void  because  the  money  was 
not  paid,  and  the  tax  collector's  deed  not 
executed,  on  the  very  day  the  sale  was  madef 
The  true  answer  to  this  question  will  be 
found  by  some  consideration  of  oar  scheme 
of  revenue  laws,  and  particularly  by  con- 
struing §  527,  Code  1880  (Code  1892.  §  8819),. 
which  is  a  part  of  our  system  for  raising  rev- 
enue, and  on  which  appellant  relies  strongly. 
Our  system  of  taxation,  as  found  in  our 
laws,  has  for  its  one  object  the  raising  of  rev- 
enues for  the  support  of  the   government. 
Year  by  year  and  step  by  step  our  legislatioD 
has  steadily  advanced  along  the  line  of  up- 
holding sales  for  taxes  and  validating  titles 
restinff  on  such  sales,  with  the  object  in  view 
of   inducing    individual    purchases  at   tax 
sales,    in  order  to  the  fuller  collection  of 
revenue,  by  preventing,  so  far  as  practicable, 
the  state's  becoming  the  buyer  at  such  sales. 
And  even  in  those  instances  in  which  the 


ment  of  the  purchase  money  to  redeem.  Maina  v. 
Elliott,  61  Ca).  10. 

And  80,  where  the  treasurer  checked  off  land  as 
sold  to  D.  W.  I.,  who  had  left  the  bid  with  the  treas- 
urer, and  certlflcatee  of  purchase  were  afterwards 
made  out  to  D.  W.  I.,  and  ,the  money  produced  by 
the  sale  was  paid  into  the  county  treasury.  Al- 
though this  was  irregular,  the  sale  was  at  the 
proper  time  and  place  and  in  a  public  manner. 
The  fact  that  the  book  showed  a  memorandum  of 
taxes  "paid"  on  the  day  of  sale,  not  stating  by 
whom,  will  not  avoid  the  deed,  for  the  presumption 
was  that  the  taxes  were  marked  '"paid"  after  the 
sale,  and  that  the  payment  was  made  with  the 
money  derived  from  the  «ale.  Slooum  v.  Slooum, 
70  lOwa,  250. 

The  purchaser  of  the  tract  first  sold  to  the  com^ 
misfiioners.  which  was  the  land  embraced  In  the 
elder  warraut  and  survey,  was  entitled  to  the  land 
where  It  was  embraced  within  the  Interference  of 
two  surveys,  separately  assessed  and  sold  to  the 
commiraioners,  and  subsequently  sold  at  a  com- 
missioner's tax  sale  on  the  same  day  to  different 
purchasers,  and  It  was  not  shown  which  was  the 
prior  sale,  atthoupb  the  other  party  obtained  his 
deed  on  the  day  of  sxle  and  the  one  buyinar  the  tract 
described  In  the  elder  survey  did  not.  But  in  thla 
case  he  tendered  his  purchase  money  at  the  time  of 
•ule,  and  was  unable  to  get  his  deed  because  tne 
commissioners  requested  him  to  wait  as  they  had  no 
time  to  make  out  the  deed,  and  he  made  a  tender 
the  same  afternoon  and  again  In  the  evening,  but 
the  commlralonen»  were  too  busy  and  requested 
him  to  wait  until  the  next  time  he  came  to  town, 
which  was  eleven  days  thereafter,  when  his  deed 
was  delivered.    Kunes'v.  McCloskey,  115  Pa.  461. 

But  a  tax  sale  was  invalid  where  the  county  treaa- 
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urer  agreed  to  give  to  the  purchaser  a  credit  like 
two,  four,  or  six  months  for  the  purchase  money, 
as  tbie  was  unauthorized,  and  the  sale  should  hav* 
been  for  cash.    Gushing  v.  Longfellow.  26  Me.  806. 

And  so  where  the  officer  making  a  tax  sale 
agreed  with  the  purchaser  to  receive  a  portion 
only  of  the  tax  due  at  the  salcas  such  an  agreement 
was  invalid,  and  HI.  act  Feb.  21,  186L  providing 
that  the  validity  of  a  tax  deed  could  not  be  ques- 
tioned for  certain  causes,  was  inoperative,  as  the 
legislature  by  a  retrospective  enactment  could  not 
devest  a  vested  right,  and  this  act  was  passed 
after  the  sale.  Conway  v.  Oable,  87  111.  88.  87  Am. 
Deo.  240. 

And  so, where  the  purchaser  gave  his  dueblll  to  the 
county  treasurer  for  the  purchase,  and  the  deed* 
were  acknowledged  but  not  delivered  until  after 
five  years,  when  the  treasurer  had  gone  out  of  of- 
fice, when  the  original  owner  paid  the  taxes  and  took 
up  the  deed,  and  afterwards  the  purchaser  at  the 
tax  sale  paid  the  ex-treasurer  the  balance  due  on  hie 
duebilJ.  This  was  under  Pa.  act  March  IB,  lin7« 
Purdon.  1141,  6  Smith,  426,  which  provided  that 
the  purchaser  at  a  treasnrer*B  sale,  as  soon  as  tb» 
property  was  struck  down  should  pay  the  pur- 
chase money  or  so  much  as  was  necessary  to  pay 
the  taxes  and  costs  and  $1  for  the  deed,  and  in  case' 
the  amount  was  not  forthwith  paid  after  thepror* 
erty  was  struck  down,  the  sale  '^may  be  avolde<! 
and  the  property  again  set  up  by  the  treasurer.** 
Donnel  v.  Bellas,  84  Pa.  107.  Aflirming  10  Pa.  841. 
and  11  Pa.  841. 

And  so,  where  the  land  was  sold  by  the  oommls- 
sioners  and  the  piurchaser  failed  to  comply  for  sev- 
eral years,  and  before  payment  the  owner  of  the 
land  paid  the  taxes  and  costs  and  obtained  a  deed 
from  the  oommiasloners;  and  Pa.  act  March  18, 1S17, 
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state  is  compelled  to  purchase,  for  the  lack 
of  any  other  bidder,  the  purchase  ia  made  to 
raise  revenue  by  selling  again  as  speedily 
as  an  individual  purchaser  for  Its  title  can 
be  found  after  the  expiration  of  the  period 
for  redemption  allowed  to  the  delinquent 
owner  and  taxpayer.  Of  course,  due  regard 
must  be  paid  to  the  rights  of  the  landown- 
er. His  land  must  be  subject  to  taxation ; 
it  must  be  assessed  according  to  law;  and 
the  owner  must  be  in  default  in  payment 
of  the  taxes  due  thereon;  and  these  things 
must  all  concur  before  his  lands  can  be  law- 
fully sold.  This  is  well  settled  in  this  state, 
but  it  is  also  settled  that  the  defaulter  in 
payment  of  a  legally  imposed  tax  on  his 
land  is  entitled  to  no  favor,  and  cannot  be 
heard  successfully  to  complain  of  anything 
done  or  omitted  to  be  done,  in  the  collection 
of  the  state's  revenues,  which  does  not  in- 
juriously affect  him  or  his  essential  rights. 
All  that  pertains  to  fixing  the  charge  on  his 
land,  as  well  as  the  time  and  place  of  the 
sale  of  it  for  nonpayment  of  taxes  due  on  it, 
conoern  and  affect  him  and  he  may  justly 
and  successfully  complain  of  any  material 
disregard  of  laws  as  to  these  matters.  But 
with  the  person  who  purchases  at  the  sale 
or  with  the  precise  day  or  hour  when  the 
bid  made  at  the  sale  is  paid,  he  has  slight 
or  no  direct  concern.  If  the  sale  made  neces- 
sary by  the  neglect  or  refusal  of  the  de- 
linquent taxpayer  to  discharge  his  duty  to 
the  state  by  paying  Into  the  treasury  his 
proportionate  part  of  the  revenues  required 
to  carry  on  the  government,  is  had  at  the 
proper  time  and  place,  and  in  the  proper 
manner,  and  the  money  bid  is  seasonably 
paid  to  the  appointed  officer,  and  before  he 
18  required  to  file  deeds  to   individual  pur- 


chasers with  the  chancery  wierk,  by  the  first 
day  of  the  month  next  following  such  sales 
and  purchases,  or  to  make  settlements  with 
the  state  for  cash  received  by  him  on  account 
of  such  sales,  how  is  the  defaulter  interested 
in  or  affected  by  payment  of  a  bid  at  the 
very  instant  of  the  fall  of  the  auctioneer's 
hammer?  So  far  as  he  is  concerned,  it  does 
not  matter  whether  the  cash  be  paid  on  the 
spot,  or  the  next  hour,  or  the  next  week. 

But  it  is  urged  upon  us  that  g  527.  Code 
1880,  declares  an  inflexible  and  unambiguous 
rule  when  it  says:  "If  the  purchaser  shall 
not  immediately  pay  .  .  .  the  collector 
shall  offer  the  land  again,"  etc.  What  is 
the  end  to  be  attained,  what  the  purpose  to 
be  subserved,  by  this  section?  Clearly,  not 
the  preservation  of  the  delinquent  owner's 
title,  nor  the  conservation  of  any  interest  of 
his.  We  see  here  the  ever-present  purpose 
of  raising  its  revenues  by  the  state,  by  se- 
curing a  second  bidder  who  can  and  wilt 
pay  his  bid  if  the  first  bidder  has  neither 
theability  nor  the  will  to  pay  the  bid  which 
he  has  made.  The  declaration,  in  effect, 
is,  if  the  state  can  secure  a  second  bidder 
who  will  bid  enough  to  make  good  the  de- 
linquency of  the  owner  in  nonpayment  of  his 
taxes,  the  first  bidder  may  be  released  from 
compliance  with  the  contract  made  by  his 
bid,  but  if  no  second  bidder  can  be  found 
the  first  bidder  shall  be  compelled  to  pay 
his  bid,  and.  that  being  done,  he  shall  have 
the  title  to  land  to  which  his  bid  entitles 
him.  The  object  of  the  section  is  to  make 
sure  the  getting  of  the  revenue,  by  subject- 
ing the  property  to  taxation  as  swiftly  as 
may  be  done.  It  makes  the  collector  master 
of  the  situation,  by  giving  him  some  simple 
and  elementary  instructions  and  directions 


mtvrcL,  was  held  applicable  to  sales  by  oommlssion- 
ers.    Jobn  v.  Rush,  14  Pa.  899. 

So  the  tax  sale  was  void  where  the  purchaser  did 
not  pay  the  purebam  price  for  more  than  two 
years  after  the  day  of  the  sale,  under  rhe  North 
Carolina  statute  which  required  the  sbeiiff  to 
make  a  sale  to  the  blgbesL  bidder  who  should  Im- 
mediately pay  the  amount  of  the  taxes  and  costs 
to  the  sheriff,  who  should  give  him  a  receipt  and 
cause  the  same  to  be  recorded,  and  the  delioquent  | 
might  redeem  within  twelve  months  by  paying  tbe 
taxes  and  the  penalty.  It  was  the  duty  of  the  pur- 
chaser to  see  that  the  requirements  of  the  statute 
were  fulfilled,  and  that  the  delinquent  should  bave 
the  earliest  possible  notice  at  a  place  certain,  of 
the  sale,  the  name  of  the  purchaser,  and  the 
amount  necessary  to  redeem,  flays  v.  Hunt,  86  N. 
C.a08. 

A  purchaser  could  not  recover  from  the  county 
money  tbat  he  had  paid  to  the  county  treasurer 
under  a  contract  to  buy  tax  certificates  from  the 
county  treasurer,  by  pajrlng  $300  down  and  the  ro- 
■oainder  when  the  amount  of  such  tax  certificates 
taould  be  definitely  ascertained  and  due  notice 
given  to  the  purchaser,  as  this  was  an  executory 
contract  to  sell,  and  the  amount  of  certificates  and 
the  amount  of  consideration  were  undetermined, 
and  Wla.  Laws  1861,  chup.  138, 1 1,  providing  that  the 
board  of  supervisors  may  prescribe  the  terms  of 
sale  and  the  rate  of  interest,  did  not  authorize  the 
construction  that  payment  might  be  made  in  any- 
thing besides  money,  or  on  credit,  or  that  the 
county  treasurer  might  enter  into  an  executory 
contract  of  sale  or  make  a  conditional  sale.  Smitb 
T.  Barron  County  Supers.  44  Wis.  68ft. 
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A  tax  sale  was  valid  as  to  part  of  the  land  and  f  n- 
valid  as  to  the  other  land,  where  the  purchaser 
whose  bid  was  accepted  did  not  comply  with  his 
bid,  and  lute  in  the  day  the  collector  again  offered 
the  same  property  and  the  purchaser  obtained  two 
tracts  for  the  same  hid,  and  other  tracts  in  larger 
omounts  for  the  taxes.  As  to  those  two  tracts  the 
sate  WHS  sustained,  but  the  refusal  to  comply  with 
his  bid.  whereby  he  obtained  a  better  advantage  on 
the  other  tracts  after  most  of  the  bidders  had  left, 
was  construed  to  be  a  fraud  upon  the  owner,  and 
rendered  the  purchase  invalid  as  to  that  part. 
Hunt  V.  McFadgen,  20  Ark.  277. 

And  a  tax  sale  was  invalid  where  the  tax  was  in 
aid  of  a  railroad,  and  the  director  of  the  railroad 
made  arrangements  with  the  treasurer  to  take 
lands  at  the  sale  in  case  nobody  bid,  and  after  the 
sale,  no  one  bavins-  btd,  the  treasurer  made  out 
certificates  to  the  director,  who  paid  no  money,  hut 
took  the  lands  on  behalf  of  the  railroad  company, 
and  executed  a  receipt  for  the  taxes.  Truesdeil  v. 
Green,  57  Iowa,  215. 

A  tax  sale  to  the  county  was  not  invalid  becaif^e 
the  money  was  not  paid  at  the  time,  as  the  county 
was  not  required  by  any  law  to  pay  anything  then*- 
for.  A  deed  showing  that  the  certlflcute  of  sate 
was  duly  assigned  by  the  county  gives  the  pre- 
sumption that  the  purchaser  paid  for  the  same  at 
the  time.    McCauslin  v.  McGulre,  14  Kan.  234. 

So,  where  the  county  was  a  purchaser,  the  certlfl- 
cate  stating  that  the  county  clerk  *'duly  assigned** 
the  certificate  imported  that  the  assignee  paid  the 
amount  required  by  law  at  the  time  of  tlie  assign- 
ment.   Mack  V.  Prioe,  86  Kan.  144.  L  T. 
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for  hU  guidance  in  the  eonduct  of  tax  tales. 
He  is  informed  that  he  may  not  accept  every 
bid,  and  especially  when  made  by  one  known 
to  him  to  be  irresponsible  and  untrustworthy, 
and  thereby  delav  the  collections  of  the  pub- 
lic reyenues,  but  if  he  demand  payment  on 
the  spot,  and  refusal  is  met,  he  snail  at  once 
offer  the  lands  again  for  sale,  to  other  bid- 
ders. If  the  first  bidder  is  known  to  the 
collector  to  be  solvent  and  reliable,  the  sale 
of  other  lands  need  not  be  delayed  by  stop- 
ping to  make  and  acknowledge  and  deliver 
a  conveyance  to  this  first  bidder,  and  to  re- 
ceive the  amount  of  his  bid ;  but.  if  the 
first  bidder  is  of  such  capacity  and  character 
as  to  make  the  collector  unwilling  to  rely 
on  him,  then  the  collector  should  stop  the 
sale,  demand  the  amount  bid,  and,  on  de- 
fault in  payment,  again  offer  the  land.  The 
great  object— the  sole  object — is  to  get  in 
the  taxes  due.  It  is  the  interest  of  the  pub- 
lic alone  that  was  consulted  in  the  enactment 
of  this  sectio.  and  the  delinquent  owner  has 
no  sort  of  concern  in  it.  This  must  be  so, 
for,  in  a  certain  contingency,  the  title  to  the 
land  is  to  be  put  in  the  first  bidder,  noiena  vol- 
erii.  To  our  mind,  moreover,  it  would  seem 
illogical  to  hold  void  a  sale  which,  in  a 
given  contingencv,  it  is  contemplated,  shall 
put  title  in  ^he  first  bidder,  as  is  provided 
in  the  last  clause  of  this  g  527.  What  pos- 
sible object,  furthermore,  could  be  said  to 
have  been  in  legislative  contemplation  in 
§  581,  Code  1880,  in  which  the  tax  collector 
is  given  until  April  1,  following  the  sale, 
beginning  the  1st  Monday  in  March,  in 
which  to  filft  deeds  made  to  individual  pur- 
chasers at  u^  sales  in  the  office  of  the  chan- 
cery clerk,  if  the  money  was  to  be  paid  and 
deeds  executed  pari  passu  with  the  safes  them- 
selves. In  this  latter  case  no  delay  in  fi line 
the  deeds  until  April  1  need  have  been  af- 
forded, for  at  the  close  of  each  day's  sales 
they  would  have  been  then  perfectly  ready 
for  filing.  Manifestly,  this  delay  of  nearly 
a  month  was  wisely  provided  for,  that  ample 
time  might  be  had  by  the  collector  for  execut- 
ing, acknowledging,  and  delivering  deeds. — 
often  very  many  in  number,— for  receiving 
the  money  from  purchasers,  and  for  accurate- 
ly, deliherately,  and  completely  carrying  to 
an  orderly  end  the  work  imposed  upon  hirn. 
If  the  money  were  paid  on  the  instant  of  the 
fall  of  the  hammer,  and  a  dee<l  were  also 
thereupon  instantaneously  to  be  executed  to 
the  bidder,  the  delinquent  owner  would  not 
be  affected  thereby.  He  can  only  redeem 
from  the  chancery  clerk,  and  this  he  can  do 
only  after  the  filing  of  the  deeds  in  his  office 
on  April  1.  Whether  payment  be  made  on 
the  instant,  or  the  next  day,  or  the  next 
week,  is  wholly  immaterial  to  him  who  can 
only  redeem  after  April  1.  But,  while  im- 
material to  the  defaulting  taxpayer,  it  is  a 
matter  of  great  interest  to  the  state  that  lands 
of  delinquents  be  sold,  purchasers  be  found, 
bids  made  good,  and  the  public  revenues 
collected  by  April  I.  If  this  be  done,  the 
end  of  the  law  has  been  accomnlished,  and 
the  state  fully  satisfied.  The' word  **  im- 
mediately," in  the  section,  is  thought  by 
counsel  to  demand  payment  of  a  bid  on  the 
instant.    This  view  is  too  literal.    The  word 
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"immediately**  is  a  relative  term,  and  has 
relation  to  the  course  of  business  with  refer- 
ence to  which  it  is  used.  When  the  connec- 
tion in  which  and  the  object  for  which  it  is 
used  in  the  statute  under  consideration  are 
considered,  we  entertain  no  doubt  as  to  its 
being  directory,  and  not  mandatory.  It  is 
designed  for  the  guidance  of  the  collector, 
with  a  view  to  the  end  to  be  accomplished, 
and  when  that  has  been  done  the  object  of 
the  law  has  been  met.  The  section  is  in- 
tended to  direct  the  collector  as  to  the  proper 
method  of  procedure  in  making  sales,  by 
which  the  state's  revennes  would,  with  al- 
most absolute  certainty,  be  secured.  But 
absolute  compliance  with  the  strict  letter  of 
the  section,  or  reasonable  compliance  with 
the  spirit  and  purpose  of  the  section,  by 
which,  in  either  case,  the  end  sought  is  at- 
tained, will  satisfy  the  law ;  ana  whether 
absolute  compliance  with  the  strict  letter, 
or  reasonable  compliance  with  the  spirit  and 
purpose,  of  the  act,  be  adopted  by  the  officer, 
in  no  way  affects  the  rights  of  the  defaulting 
taxpayer. 

If  Uie  foregoing  views  as  to  the  proper 
construction  of  oiir  statute  seem  to  call  for 
other  support  than  the  reasoning  herein  em- 
ployed, such  support  is  at  hand,  and  every- 
where. Says  Cooley,  Const.  Llm.  p.  d2,  in 
considering  statutory  rules  for  assessment 
and  collection  of  taxes:  "Those  directions 
which  are  not  of  the  essence  of  the  thing  to 
be  done,  but  which  are  given  with  a  view 
merely  to  the  proper,  oraerly,  and  prompt 
conduct  of  the  business,  and  by  a  failure  to 
obey  which  the  rights  of  those  interested 
will  not  be  prejudiced,  are  not  commonly  to 
be  regarded  as  mandatory ;  and  if  the  act  is 
performed,  but  not  in  the  time  or  in  the 
precise  mode  indicated,  it  may  still  be  suffi- 
cient, if  that  which  is  done  accomplishes  the 
substantial  purpose  of  the  statute."  Shaw, 
Ch.  J.,  in  delivering  the  opinion  of  the  court 
in  Torreif  v.  MiUbury,  21  Pick.  67,  said: 
"  In  considering  the  various  statutes  regulat- 
ing the  assessment  of  taxes,  and  the  measures 
preliminary  thereto,  it  is  not  always  easy  to 
distinguish  which  are  conditions  precedent 
to  the  legality  and  validity  of  the  tax,  and 
which  are  directory  merely,  and  do  not  con- 
stitute conditions.  One  rule  is  very  plain 
and  well  settled,  that  all  those  measures, 
which  are  intended  for  the  security  of  the 
citizen,  for  insuring  an  equality  of  taxation, 
and  to  enable  evey  one  to  know,  with  rea- 
sonable certainty,  for  what  polls  and  for 
what  real  and  personal  estate  he  is  taxed, 
and  for  what  all  those  who  are  liable  with 
him  are  taxed,  are  conditions  precedent,  and 
if  they  are  not  observed  he  is  not  legally 
taxed,  and  he  may  resist  it  in  any  of  the 
modes  authorized  by  law  for  contesting  the 
validity  of  the  tax.  But  many  regulations 
are  made  by  statute,  designed  for  the  infor- 
mation of  assessors  and  officers,  and  intended 
to  promote  method,  system,  and  uniformity 
in  the  modes  of  proceedings,  the  compliance 
or  noncompliance  with  which  does  in  no  re- 
spect affect  the  rights  of  the  taxpaving  eiti- 
zens.  These  may  be  considered  directory ; 
officers  may  be  liable  to  legal  animadversion, 
perhaps  to  punishment,  for  not  observing 
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tbem ;  but  yet  their  observaDce  is  not  a  con- 
dition precedent  to  the  validity  of  the  tax." 
Authorities  to  the  same  effect  might  be  end- 
lessly multiplied. 

It  is  earnestly  insisted  by  counsel  for  ap- 
pellant that  the  sale  of  the  lands  in  contro- 
versy by  the  collector  to  the  appellee  was  a 
credit,  and  not  a  cash,  sale.  From  the  views 
already  advanced  by  us,  it  necessarily  fol- 
lows that  we  cannot  adopt  this  contention 
of  counsel.  The  evidence  makes  it  certain 
ihat  tliere  was  no  agreement  or  understanding 
that  the  appellee  should  be  given  credit.  On 
the  contrary,  the  sale  was  announced  to  be 
for  cash,  and  so  the  appellee  and  the  collector 
understood  perfectly.  For  his  own  conven- 
ience, in  part,  the  collector  did  not  execute 
the  deed  and  receive  the  money  from  the 
bidder  for  three  or  four  davs  after  the  day  of 
sale.  But  this  did  not  make  the  sale  one  for 
credit  As  already  declared  by  us,  the  stat- 
ute it  directory,  the  state  has  secured  the 
taxes  due  by  the  delinquent  on  these  lands, 
and  the  purpose  of  the  Jaw  has  been  accom- 
plished, lio  riehts  of  the  taxpayer  were 
sacrificed,  and  his  interests  were  not  injuri- 
ously affected,  by  the  course  pursued.  See 
LongfeUov)  v.  Quim^,  20  Me.  196,  48  Am. 
Dec  525;  Anderwn  v.  Auf^r,  46  Cal.  184: 
Blackwell,  Tax  Titles,  807;  and  Black.  Tax 
Titles.  ^§  108,  109.  On  this  point,  reliance 
is  placed  by  counsel  for  appellant  upon  the 
cases  of  Hays  v.  Hunt^  85  N.  0.  808,  and 
Donnel  v.  BeUan,  84  Pa.  167.  It  is  to  be 
said— First,  that  the  statutes  of  both  states 
ou  the  subject  of  taxation,  their  general 
i>cheme  of  revenue,  are  wholly  unlike  ours; 
and,  in  the  second  place,  on  their  facts  they 
are  as  far  asunder  as  the  poles,  from  the  case 
in  hand.  In  the  North  Carolina  case  the 
bidder  at  the  tax  sale  only  made  good,  or 
had  made  good,  his  bid,  by  paying  the  money 
two  years  and  four  months  after  the  day  of 
sale,  and  even  at  that  late  day  only  a  part 
of  the  taxes  due  by  the  delinquent  owner 
were  paid  to  the  sheriff.  The  conclusion 
arrived  at  in  that  case  was  the  only  one  which 
could  have  been  reached,  but  some  of  the 
observations  indulged  by  the  court  before 
announcing  its  conclusion  do  not  meet  our 
approval.  In  the  Pennsylvania  case  (first 
found  in  10  Pa.  841,  where  the  statutes  of 
that  state  on  this  subject  and  the  facts  of 
ihe  case,  are  more  fully  stated  than  in  84  Pa. 
157)  the  bidder  at  the  tax  sale,  in  June,  1824, 
took  no  steps  to  pay  the  amount  of  his  bid 
until  August,  1829,— more  than  five  years 
after  the  lands  were  knocked  down  to  him 
on  his  bid.  He  never  had  conveyance  to  the 
lands,  and  before  his  attempt,  in  1829,  to 
acquire  title  by  pavment  of  his  bid  made 
more  than  five  vears  before,  the  personal  rep- 
resentative of  aeceased  delinquent  owner  had 
paid  to  the  proper  officer  the  amount  of  taxes 
and  costs  due  from  the  year  1815,  and  lifted 
the  deed  that  had  been  made  out,  but  not 
delivered  or  receipted  on,  to  the  bidder  at 
the  sale  in  1824.  On  these  facts  but  one  con- 
clusion was  possible,  and  in  the  opinion  of 
the  court  in  that  case  it  is  plainly  intimated 
that  there  had  been  "  management  and  fraudu- 
lent perversion  of  the  law"  attempted  to  be 
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practised  in  this  pretended  purchase  by  the 
bidder  at  the  tax  sale. 

The  decree  of  the  abU  and  learned  court  be- 
low wu  correct,  and  it  is  accai'dingly  affirmed. 

Whitfield,  J.,  dissenting: 

The  facts,  so  far  as  necessary  to  an  under- 
standing of  this  opinion,  are  as  follows: 
The  tax  collector  had,  during  seventeen  vears 
in  which  he  had  been  sheriff,  indulged  the 
custom  of  never  collecting  the  cash  at  a  tax 
sale.  In  this  instance  he  did  not  collect  it 
till  **  three  or  four  days"  after  the  tax  sales 
were  all  concluded,  as  the  record  clearly 
shows.  The  tax  collector  testifies  that  he 
pursued  this  course  because  he  had  always 
had  this  custom,  and  because  he  regarded 
Mr.  Brothers  as  perfectly  good.  He  did  not 
offer  the  land  again,  and  the  land  was  not 
struck  off  to  the  state.  The  single  question, 
therefore,  presented  on  this  reargument  it 
whetlier,  the  tax  collector  not  having  **  im- 
mediately" collected  the  bid  from  the  first 
purchaser,  nor  until  three  or  four  days  after 
all  tax  sales  were  over,  and  not  having  offered 
the  land  again,  as  the  statute  requires,  and 
hence  the  state  having  had  no  land  struck 
off  to  it,  but  having  signed  and  acknowl- 
edged the  deed  the  very  day  of  the  sale,  the 
first  purchaser  is  entitled  to  a  tax  deed,  him- 
self having  procured,  by  failing  to  pay,  the 
violation  of  the  law?  It  is  nowhere  pre- 
tended, in  the  original  argument  or  now^ 
that  the  bid  had  to  be  collected  the  instant 
each  separate  sale  was  concluded,  or  on  that 
day,  if  the  sales  lasted  more  than  one  day. 
The  unanimous  opinion  of  this  court,  here- 
tofore delivered,  was  in  the  following  words :: 
*'The  tax  sales  were  completed  on  the  7th 
day  of  March.  The  deed  was  signed  and 
acknowledged  that  day.  It  is  clear  that  the 
money  bid  ($10.79)  was  not  paid  to  the  dep- 
uty making  the  sale  (Jas.  Cromwell)  that 
day,  and  not,  probably,  for  'several  days' 
after  the  sale.  It  was  the  custom  of  the  sher- 
iff, as  to  the  payment  of  the  bid,  *to  wait 
the  convenience  of  the  parties,  and  himself 
to  pay  the  purchase  money.'  He  regarded 
'Brothers  as  good  pav, '  and  there  was  no 
'  reason  why  he  should  vary  the  general  cus- 
tom,'  as  to  Brothers.  Section  521,  Code 
1880,  is  express  and  positive  that  the  sale 
must  be  to 'the  highest  bidder  for  cash. * 
Section  527  increases  and  emphasizes  this 
explicitness  by  declaring:  'If  the  purchaser 
of  land  at  tax  sale  shall  not  immediately 
pay  the  amount  of  his  bid,  the  collector 
shall  offer  the  land  again,  and  if  no  person 
will  then  bid  the  amount  of  the  taxes,  it 
shall  be  struck  off  to  the  state  as  in  other 
cases,  but  the  first  purchaser  shall  be  liable 
for  the  amount  of  his  bid,  *  etc.  The  su- 
preme court  of  North  Carolina,  in  construing 
a  statute  strikingly  like  ours,  says  (Hays  v. 
Hunt^  85  N.  C.  808)  :  'Innocent  purchasere 
are  protected,  that  is,  those  who  did  not,  and 
could  not  because  of  their  want  of  oppor- 
tunity, know  whether  the  prereauisites  to 
the  sale  had  been  complied  witn  or  not. 
But  where  the  violation  of  the  law  is  knowa 
to  the  purchaser,  and  more  especially  whcA 
he  has  procured  it,  he  will  receive  no  pr»- 
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teetion  from  the  law  and  can  take  no  benefit 
from  his  purchase.  Such  a  person  is  not  per- 
mitted to  say  that  that  which  the  law  re- 
quires him  to  do  is  unimportant  in  itself, 
aad  merely  directory,  but  he  must  do  all  the 
law  enjoins  upon  hi'm,  and  do  it  in  the  man- 
ner and  at  the  time  prescribed ;  and  doubly 
incumbent  is  this  duty  upon  him  If  preju- 
dice to  another  can  be  the  result  of  failure 
or  delay  on  his  part.  An  application  of  this 
principle  to  the  case  now  under  considera- 
tion seems  fatal  to  the  claim  of  the  plaintiff. 
The  direction  of  the  statute  to  the  plaintiff 
was  plain  and  simple,  as  soon  as  declared 
to  be  the  purchaser.  As  the  latest  and  high- 
est bidder,  it  was  his  duty  immediately  to 
pay  the  sheriff  the  amount  of  the  taxes  and 
costs  then  due,  and  to  take  from  that  officer, 
after  its  registration,  a  receipt  for  the  amount 
paid.  The  object  of  this  requirement  was, 
manifestly,  for  the  benefit  and  protection  of 
the  delinquent  taxpayer.  Extending  to  him 
the  privilege  of  redeeming  his  land  within 
twelve  months  next  after  the  sale,  the  law 
intended  that  he  should  have  the  earliest 
possible  notice,  and  at  a  place  certain,  of 
the  sale,  the  name  of  the  purchaser,  and  the 
amount  necessary  to  be  paid  by  him,  in  order 
that  he  might  be  restored  to  the  complete 
ownership  of  his  land.  ...  In  such  a 
case  the  sale  is  void,  because  the  officer, 
clothed  only  with  a  naked  power,  has  ex- 
ceeded tlie  terms  of  his  delegated  authority, 
And  in  doing  so  has  been  aided  and  abetted 
by  the  purchaser.  As  said  by  tliis  court  in 
the  case  of  Den,  Avery,  v.  JRom,  4  Dev.  L. 
^49,  there  is  no  instance  in  which  the  ^aw 
Allows  a  person  wlio  is  to  do  a  thing,  or  to 
•do  it  at  a  particular  time,  to  himself  have  the 
benefit  oi  it,  when  omitted,  as  if  it  were 
done,  or  done  in  due  time,— and  certainly 
not  in  a  case  where  the  delay  is  a  prejudice 
to  another,  and  the  effect  of  the  act,  when 
completed  is  to  defeat  a  former  estate.  If 
the  purchaser  is  not  held  to  the  time  pre- 
>8cribed  by  the  statute,  then  he  has  an  indefi- 
nite period,  and,  as  in  this  case,  may  post- 
pone for  over  two  years  doing  that  which 
the  law  said  should  be  done  immediately. ' 
If  it  be  objected  that  the  principles  of  this 
decision  are  not  applicable  here,  because 
tax  sales  are  required  to  be  treated  like  sales 
under  execution,  the  answer  is  two  fold : 
First,  that  the  principle  that  the  purchaser 
who  violates  himself  the  law  cannot  take 
benefit  by  his  own  wrong,  to  the  prejudice 
of  another,  is  universal,  and  applies  as  well 
to  tax  sales  as  to  execution  sales ;  and,  sec- 
ondly, that  this  decision  proceeds  upon  the 
f:round  of  treating  tax  sales  with  the  same 
iberal  construction  applied  to  execution 
aales.  The  court  says:  'As  the  general 
rule,  the  power  of  the  sheriff,  being  a  naked 
power,  uncoupled  with  any  estate  of  his  own, 
is  strictly  construed,  so  that  he  must  con- 
form, in  its  execution,  to  the  terms  of  the 
statute  which  creates  and  confers  it.  But 
still,  the  main  object  of  the  law  being  to 
raise  revenue  for  the  state,  the  courts  will 
not  exact  such  a  riff  id  observance  of  forms 
as  will  defeat  such  primary  purpose,  but 
will  apply  to  sales  for  taxes  the  same  rea- 
fionable  rules  of  construction  as  govern  sales 
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under  execution  for  private  debts.  With 
regard  to  sales  of  the  latter  sort,  the  rule  haa 
always  been  that,  while  a  failure  on  the  part 
of  the  officer  to  observe  certain  directions  of 
the  law  would  defeat  any  sale  which  he 
might  make,  there  were  still  some  other 
matters,  apparently  amounting  to  mandates, 
which  might  be  omitted  without  being  at- 
tended with  consequences  injurious  to  pur- 
chasers, and  tJie  true  test  in  such  cases  is  the 
knowledge  which  the  purchaser  has,  or  is 
presumed  to  have,  because  of  his  opportuni- 
ties to  know  of  the  ofiicer's  default.'  The 
principle  is  directly  applicable,  therefore. 
The  same  doctrine  is  laid  down  in  the  strong- 
est terms  in  Black,  Tax  Titles,  ^§  108,  109; 
the  author  adding  to  the  reason  given  by 
Judge  Ruffin,  that  when  the  sale  is  not  for 
cash  part  of  the  year  allowed  for  redemption 
is  taken  away  from  the  owner,  the  further 
reason  that,  'as  a  sale  on. credit  would  natur- 
ally enhance  the  price,  it  would  l)e  an  injury 
to  the  owner  of  the  land,  by  compelling  him 
to  pay  a  greater  sum  for  redemption  than 
would  otherwise  be  requisite  for  that  pur- 
pose, ' — a  suggestion  reinforced  by  the  provi- 
sion (Code  1880,  §  586)  allowing  10  per 
cent  interest  per  annum  from  the  day  of  sale, 
under  which,  if  a  payment  of  the  bid  could 
be  deferred,  as  urged  by  counsel  for  appellee, 
for 'two  months,'  the  purchaser  would,  on 
the  one  hand,  get  the  land,  after  himself 
violating  the  law,  or,  on  the  other,  he  would 
exact  from  the  owner,  in  case  of  redemption, 
10  per  cent  interest  per  annum  ou  uioncy 
whose  use  he  had  not  parted  with  for  a  year. 
The  statute  is  express  and  positive.  It  is 
idle  to  talk  here  of  construction :  '  If  the 
purchaser  shall  not  immediately  pay  his  bid, 
the  collector  shall  offer  the  land  again,  and 
if  no  person  will  then  bid  the  amount,*  etc., 
'  it  shall  be  struck  off  to  the  state. '  The  pro- 
vision is  not  merely  that  he  shall  pay  *  im- 
mediately, '  but  that,  if  not  paid  'immediate- 
ly,'  the  collector  shall  'sell  again.*  Sell 
when  ?  Two  days  after  the  sale  ?  Two  weeks  ? 
Two  monthst  Sell  at  any  time  after  the  tax 
sales  shall  have  been  concluded,  and  when 
purchasers  are  all  gone?  Is  he  to  reassemble 
purchasers,  readvertise,  and  sell  ?  The  mean- 
ing and  purpose  are  obvious.  The  purchaser 
shall  pay  '  immediately, '  and  if  he  does  not 
pay  'immediately*  he  shall  sell  again,  at 
that  tax  sale,  before  it  is  concluded,  and  the 
sales  over.  Purchasers  attending  tax  sales 
have  in  mind,  from  having  seen  the  adver- 
tisement, what  lands  they  wish  to  bid  on. 
A,  B.  and  G  wish  to  buy  the  same  land. 
A  bids  (and  the  sheriff  'awaiting  his  con- 
venience,' instead  of  executing  the  law), 
puts  off  payment,  becomes  insolvent,  and 
cannot  either  pay,  or  be  made  to  pay.  The 
other  purchasers,  B  and  0,  who  could  have 
paid,  if,  upon  A's  'not  immediately  pay- 
ing his  bid, '  the  '  collector  had  again  offered* 
the  land,  have  lost  their  opportunity  to  buy, 
and  the  state  is  delayed,  if  not  defeated,  in 
the  collection  of  its  revenue,  —certainly  so 
as  to  the  purchaser  knowingly  violating  the 
law.  We  do  not  say  that  the  collector  shall 
stop  after  each  sale.  We  pretermit  thai. 
But  we  do  think  it  is  clear  that,  treating  the 
sale  day  as  one  day  in  law,  oertsJnly  the  pur- 
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chHScr  must  pay  before  sach  sale  day  is  past. 
Any  other  construction  is  manifestly  yiola- 
tiTe  of  the  reason  and  purposes  of  the  stat- 
ute, and  in  the  face  of  Us  express  and 
positive  requirements.  These  views  are  sup- 
ported also  by  the  following  authorities: 
J)frnnel  v.  BeUM,  10  Pa.  845,  84  Pa.  159: 
Black  well,  Tax  Titles,  4th  ed.  %  278;  Black, 
Tax  Titles,  g§  108,  109,  156.  The  case  of 
LongfdUna  ▼.  Quimby,  29  Me.  196,  48  Am. 
Dec.  525,  was  a  case  where  land  was  sold 
for  taxes  assessed  for  road  purposes,  under 
a  wholly  dissimilar  statute.  The  action 
was  trespass,  and  the  defendant— not  a  party 
to  the  sale  by  the  treasurer  to  the  plaintiff— 
«ought  to  attack  the  sale,  which  was  made 
in  pursuance  of  proceedings  held  to  be  judi- 
cial, collaterally.  The  case  has  no  applica- 
tion. Anderion  v.  Eider,  46  Cal.  1^7,  was 
■a  tax  lale,  and  the  court,  in  an  illy-consid- 
<ered  opinion,  per  curiam,  quotes  and  follows 
the  Maine  case,  which  is  no  authority  for  the 
proposition  of  the  court.  The  Maine  case  is 
«ound  law.  The  California  case  is  unsound. 
AH  matters  connected  with  tax  sales  are  very 
largely  to  be  governed  by  the  particular  stat- 
ute of  each  state.  Black,  Tax  Titles,  §  156. 
Ours  is  even  more  peremptory  than  the  JNorth 
Carolina  statute.  The  authorities  clearly 
support  our  view,  and  none  other  can  be  con- 
sistent with  the  language  of  our  statute. 
The  tax  sale  was  therefore  void. " 

This  opinion  is  put  expressly  upon  the  two 
:£rounds  that  in  North  Carolina,  as  here,  the 
•courts  are  required  to  a^ply  the  same  liberal 
principles  of  construction  to  tax  sales  that 
4ire  applied  to  execution  sales,  and  that,  so 
applying  the  principles  governing  execution 
-sales  to  tax  sales,  it  is  true  of  both  that 
where  the  sale  Is  made  in  violation  of  the 
positive  requirement  of  the  statute  law,  and 
that  violation  is  procured  by  the  purchaser 
himself,  brought  about  by  the  wrongful  con- 
•duct  of  the  purchaser  himself,  the  sale  is 
void.  These,  distinctly  and  emphatically, 
are  the  unassailable  grounds  upon  which  the 
opinion  was  predicated,  and  the  reasoning 
of  the  supreme  court  of  North  Carolina  in 
Bay  V.  Eunt,  85  N.  C.  808,  is  quoted  at 
length,  showing,  beyond  challenge,  that  the 
decision  was  rested  on  these  grounds.  Bays 
V.  Bunt  is  squarely  and  exactly  in  point, 
and  there  is  no  answer  to  Its  reasoning,  and 
It  expressly  held  that  the  iax  sale  was  void, 
because  not  made  for  casb.  Indeed,  learned 
counsel  for  appellee  do  not  attempt  an  aoswer 
to  it,  but  requote  the  Main^  case,  which  the 
-former  opinion  pronounced  sound,  but  whollv 
inapplicable  to  the  case  at  bar.  Jjet  us  look 
«t  the  North  Carolina  statute.  The  Code 
of  North  Carolina  (1888,  vol.  2,  §  8691) 
provides,  touching  tax  sales  of  lands :  "The 
sale  shall  be  made  at  the  court-house  of 
the  county  in  which  the  Isnd  lies  .  .  . 
and  shall  be  conducted  In  all  respects  as 
sales  under  execution  are. "  This  is  expressly 
recognized  in  Edy$  y.  ButUsb  requiring  the 
same  rule  of  construction  for  tax  sales  as  for 
execution  sales.  Section  8696  of  same  Code 
provides  that  the  tax  deed  "shall  be  prima 
facie  evidence  that  the  sheriff  or  tax  col- 
lector has  complied  with  all  the  requirements 
of  the  law  in  making  ths  sale  for  taxes." 
SS  li.  R.  A. 


This  is  the  counterpart  of  §  526,  Code  1880. 
How,  then,  are  sales  under  execution  madet 
Code  1880,  S  1769.  provides  that  "when 
lands'*  are  sold  under  execution  "the  officer 
making  the  sale"  shall,  on  "payment  of  the 
purchase  money,  execute  to  the  purchaser  a 
conveyance.  **  The  statute  of  North  Carolina 
is  in  the  same  words,  substantially,  as  are, 
perhaps,  statutes  regulating  execution  sales 
generally.  Indeed,  learned  counsel  for  appel- 
lee concede  that  both  execution  and  tax  sales 
must  be  for  cash,  but  argue  that,  unless 
there  is  an  agreement  between  the  sheriff  or 
tax  collector  and  the  purchaser  that  credit 
shall  be  extended,  it  is  a  cash  sale,  though 
the  fact  is  no  cash  was  paid.  This  is  the 
doctrine  of  the  California  case  {Anderson  v. 
Rider,  46  Cal.  185),  repudiated  in  the  former 
opinion,  and  all  that  is  said  by  Blackwell 
on  this  subject  (and  other  authorities)  rests 
upon  quotations  from  Langfelhw  v.  Quimby, 
29  Me.  196,  48  Am.  Dec.  525,— a  case  care- 
fully examined  when  the  original  opinion 
was  written,  and  shown  therein  to  be  inap- 
plicable to  the  ease  at  bar ;  the  approval  of 
the  case  by  Blackwell,  of  course,  being  of 
the  opinion  as  applied  to  the  facts  of  that 
case.  The  phrase,  "a  sale  for  cash,"  needs 
no  construction, — means  exactly  what  it  says. 
The  reasoning  of  the  California  court  does 
not  construe  uit  phrase.  It  annuls  it.  Cer- 
tainly, all  will  agree  that  the  general  rule  is 
that  execution  sales  must  be  for  cash.  This 
court  says  in  DavU  ▼.  Pryor,  6  Hmedes  &  M. 
119:  "The  statute  .  .  .  makes  it  the 
duty  of  the  sheriff,  when  lands  and  tene- 
ments are  sold  under  execution  by  him,  to 
execute  to  the  purchaser  necessary  and  proper 
deeds  of  conveyance,  .  .  .  but  the  law 
also  annexes,  as  a  condition  precedent  to 
the  performance  of  this  duty,  tlie.  condition 
that  the  purchaser  shall  first  make  payment 
to  the  sheriff  of  the  purchase  money."  In 
Jones  ▼.  Tha/cker,  61  Ga.  887,  the  court  says : 
"Sheriffs'  sales  in  Georgia  are  for  cash, — 
any  other  rule  would  breisd  the  utmost  con- 
fusion and  fraud  in  the  enforcement  of  judg- 
ments and  fl.  fas.  No  agreement  of  the 
sheriff  with  the  purchaser  of  property  sold 
at  sheriffs'  sale,  especially  after  sucn  sale, 
to  dispense  with  the  casn,  can  affect  the 
rights  of  the  plaintiffs  in  fl.  fa.,  or  other 
creditors  of  the  defendant  whose  propertr 
is  sold.  .  .  .  Such  an  agreement  is  il- 
legal and  a  nullity,  and  the  sheriff  may  de- 
mand the  purchase  money  at  the  time,  and 
upon  the  failure  of  the  purchaser  to  comply 
with  the  terms  of  sale,  the  sheriff  may.  at 
his  option,  proceed  against  the  purchaser  for 
the  full  amount  of  bis  bid,  or  resell  the  prop- 
erty, and  proceed  against  the  first  purcnaser 
for  any  deficiency.      .     .  Sheriffs  are 

mere  ministerial  officers,  and  have  no  author- 
ity to  change  the  terms  of  their  sales,— which 
the  law  savs  shall  be  for  cash ;"  and  the 
sale  was  held  void,  the  cash  not  having  been 
paid.  To  the  same  effect,  and  in  language 
ecHially  emphatic,  are  Chaipman  ▼.  BaruMod, 
8  Blackf.  82,  44  Am.  Dec.  787 :  People  v.  Bays, 
5  Cal. 68 ;  Wallace  v.  MchoU,  56  Ala.  825 ;  Rob- 
inson V.  Brennan,  90  N.  Y.  208.  218, —(the 
court  saying:  "A  sheriff,  in  such  case,  must 
demand  money  for  property  sold,  and  if  th%t 
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is  not  paid  he  must  then  and  there  avoid  the 
Bale,  and  resell  the  property,"  etc.) ;  Wood  y. 
Mann,  SSumn.  881,  Fed.  Gas.  No.  17,954, 


Story,  J.  ;  Ruckle  v.  Barbour,  48  Ind. 
(where  it  was  held  that  the  purchaser  not 
haying  been  required  to  pay  cash,  and  other 
parties  having  bought  the  equity  of  redemp- 
tion in  the  property  attempted  to  be  sold 
they  had  the  right  to  pay  off  the  Judgment 
and  take  the  property,  as  against  the  pur- 
chaser) ;  Holmes  v.  RUJimond,  19  Hun,  684 
(where  it  was  held  that  where  there  was  a 
Judgment  against  two  defendanta,  and  a  sale, 
and  the  cash  was  not  immediately  paid, — 
the  purchaser  sayinff  "he  was  not  ready  to 
pay  then,  but  would  pay  the  bid  in  the 
morning,  when  the  banks  were  opened,  and 
the  sheriff  assenting,"  there  beins  no  agree- 
ment beforehand  for  credit, — ^anaone  of  the 
two  defendants  offered  to  pay  the  Judgment 
next  morning,  before  the  purchaser  came  to 
pay,  the  sale  was  Yoid,  and  the  purchaser 
took  nothing,  there  being  leas  than  a  day's 
delay)  ;  and'a  multitude  of  other  authorities, 
the  last  two  cases  illustrating  very  forcibly 
the  absurd  results  to  follow  from  the  contrary 
holding.  See  also,  as  strongly  in  point, 
Bemiek  v.  Lang,  47  La.  Ann.  914. 

It  it  clear,  then,  that  execution  sales  must 
be  for  casl),  and  that  their  being  required  to 
be  for  cash  is  not  affected  by  the  considera- 
tion that  if  the  bid  is  not  paid  the  sheriff 
must  immediately  resell,  and  can  still  hold 
the  first  purchaser  on  his  bid.  Then,  as  the 
general  rule,  tax  sales  must  be  for  cash 
(Oooley,  Taxn.  p.  498),  and  for  cash  in  the 
sense  above  laid  down  for  execution  sales. 
But  the  case  here  is  stronger  than  the  gen- 
eral rule,  in  the  requisite  that  it  must  be 
for  cash  only.  Section  527  mandatorily  pro- 
vides that  if  the  purchaser  of  land  at  a  tax 
sale  shall  not  immediately  pay  the  amount 
of  his  bid  the  tax  collector  shall  offer  the 
land  again  (then  and  there,  manifestly), 
"and  if  no  person  will  then  bid  the  amount 
of  the  taxes  it  sbal  1  be  struck  off  to  the  state 
as  In  other  cases,"  etc.  So  g  521  provides 
that  the  land  shall  "be  sold  to  the  highest 
bidder  for  cash. "  Here,  therefore,  is,  in  the 
case  of  tax  sales,  a  precise,  positive,  manda- 
tory statute,  declaring  expressly  that  the 
cash  must  be  "immediately"  paid,  or  a  re- 
sale then  and  there  had.  There  is  no  such 
statute  provision  as  to  execution  sales.  The 
law,  therefore,  it  far  stricter  in  the  exact- 
ness and  emphasis  of  its  command  that  a  tax 
sale  shall  be  for  cash,  than  an  execution  sale. 
The  steps  are  marked  out  with  absolute  ex- 
actitude. And  there  was  the  highest  reason 
for  the  difference.  The  plaintiff  in  execu- 
tion may  wait  as  he  may  please,  but  the 
state  cannot  and  will  not  wait  for  her  reve- 
nues. They  must,  imperatively  and  exactly, 
be  collected  at  the  time  fixed  by  law,  or  the 
whole  machinery  of  government  neceesarily 
stops.  It  is  therefore  manifestly  quite  aside 
from  the  mark  to  say  that  if  the  purchaser 
at  execution  sale  does  not  pay  cash  immedi- 
ately, but  does  pay  before  the  return  day  of 
the  execution,  the  sale  is  not  void,  but  he 
gets  the  title.  The  answer  is  threefold,  and 
perfect:  First,  the  validity  of  the  tax  sale 
where  the  flcst  purchaser  does  not  pay  his  bid 
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"  immediately, "  and  there  is  no  second  offer, 
and  no  stril^fng  off  of  the  land  to  the  state, 
is  not  left,  like  an  execution  sale,  where  Ui^ 
first  purchaser  does  not  pay  immediately,  to> 
the  general  principles  of  the  common  law, 
for  tne  exigency  and  necessity  for  payment 
are  wholly  different  in  the  two  cases ;  second, 
§  1769  of  the  Code  of  1880  expressly  permits, 
the  sheriff  to  make  the  deed  to  the  purchaser 
at  execution  sale  "on  payment  of  tJbe  pur- 
chase money,"  not  saying  one  word  as  to> 
when  the  purchase  money  shall  be  paid, 
whereas  §  627,  in  the  plainest  language  pos- 
sible to  M  used,  expressly  prohibits  the  tax 
collector  from  waiting,  but  peremptorily 
commands  him,  if  the  first  purchaser  shaft 
not  immediately  (at  some  time,  that  is,  dar- 
ing the  tax  sale)  pay  his  bid,  to  "offer"  the 
land  "again,"  the  statute  law  thus  clearly, 
itself,  marking  out  and  signalizing  the  dif- 
ference ;  and,  third,  the  reasons  for  the  dif- 
ference in  the  imperativeness  of  the  demand 
for  immediate  payment  in  the  two  cases  are 
perfectly  obvious.  The  analogy  falls  short, 
therefore,  on  the  common  law,  on  the  statute, 
and  on  principle.  Great  stress  has  been  laid, 
in  the  reargument  of  this  cause,  upon  the 
supposed  "dire  results"  sure  to  follow  upon 
the  establishment  of  the  rule  announced  Uiat 
at  some  time  during  the  tax  sale  (not  neces- 
sarily at  the  end  of  each  separate  sale)  the 
cash  must  be  paid,  and  the  great  inconven- 
ience, practically,  that  would  follow.  The 
inconvenience  is  chiefly  imaginary.  It  would 
produce  no  more  practical  inconvenience  than 
is  occasioned  in  the  thousands  of  large  auc- 
tion sales  daily  occurring  in  the  cities» 
where  the  sheriff  has  deputies  and  clerks 
sufficient  to  collect  the  cash  as  the  sales  pro- 
ceed. And,  if  it  did,  inconvenience  is  an 
argument  for  the  legislature,  not  for  a  court. 
And  so  far  as  the  "(disastrous  consequences* 
conjured  up  as  probably  following  in  the 
wake  of  this  rule  are  concerned,  it  must  be 
too  clear  for  argument  that  the  opposite 
rule  is  at  certain  to  make  dire  disaster  pos- 
sible as  it  is  that  night  follows  day.  If 
cash  is  not  to  be  paid  during  the  tax  sale, 
pray  when  is  it  to  be  paid?  In  five  daysf 
Ten?  Twenty?  By  the  1st  Monday  in 
April  ?  In  two  months?  A  year?  Two  years? 
When?  And  where  is  the  law  saying  when f 
We  are  supposed  to  be  living  under  law, 
and  the  tax  collector,  it  is  pr««umed,  must 
put  his  finger  on  the  law  authorizing  the 
delay.  The  only  statuten  are  §§  521  and  527. 
Their  language  is  too  plain  for  constniction. 
The  opposite  view  clearly  warrants  unl  imited 
credit,  and  unlimited  credit  means  the  ab- 
solute destruction  of  the  revenues  of  the 
state,  chaos  in  the  administration  of  govern- 
ment, and  the  dissolution  of  all  its  depart- 
ments, for  the  want  of  the  taxes,  which  art 
its  only  support.  It  is  idle  to  say  this  could 
not  happen.  It  certainly  might  logically 
and  legally  happen,  on  the  opposite  view, 
and  if  that  view  is  thus  destroyed,  by  the 
logic  of  its  necessary  results,  and  the  red*M6- 
tio  ad  abeurdum  to  which  it  is  inescapably 
reduced,  it  merely  illustrates,  for  the  mil- 
lionth time,  that  courts  should  not  abrogats 
by  fanciful  construction  the  plain  and  un- 
ambiguous mandate  of  the  law.     We  have 
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Um  right  to  run  this  oonstniction  into  its 

grsctical  apolication,  and  test  its  soundness 
y  the  result.     As  well  said  by  Sharkey, 
Ch.  J.,  in  Doe,  Hodge,  ▼.  WiUon,  12  Smedes 
&  M.  602 :    "  We  are  sometimes  aided  in  the 
construction  of  a  law  by  runuini;  out  its  prac- 
tical operation  in  a  supposed  case.    If  by 
doing  so  it  becomes  manifest  that  the  inten- 
tion of  the  legislature  may  be  defeated,  a 
construction  which  would  produce  that  effect 
should  not  be  adopted."     And  Mr.  Justice 
Yerger,  with  equal  emphasis,  admonishes  us 
in  Thornton  ▼.  Boyd,  25  Miss.  608,  when  the 
very  argument  prMsed  upon  us  in  this  case, 
by  the  learned  amieue  curim  who  addressed 
us  in  this  case,  as  to  **  sticking  in  the  bark" 
as  to  a  tax  sale,  was  made  there  as  to  an  exe- 
cution sale,  ^here  the  return  showed  that  the 
sale  was  made  for  t200,  but  failed  merely 
to  show  that  the  purchase  money  had  been 
paid:     "If  we  once  depart  from  the  require- 
ments of  the  law  in  any  case,"  said  that  great 
iud|:e,  ''we  cannot  see  where  we  can  fix  the 
limit  hereafter  of  the  evidence  which  the 
court  shall  require  that  the  purchase  money 
has  been  paid."    Wise  words,  fitting  in  here 
with  special  power.      And  surely,   if  this 
earnest  appeal   not  to  ** stick  in  the  bark" 
(though  manifestly,  in  this  case,  it  is  not 
sticking  in  the  letter,  but  enforcing  the  very 
spirit  of  the  law)  is  effective  to  put  title  bv 
tax  sale  in  a  purchaser  who  did  not  pay  cash 
(luring  the  continuance  of  the  tax  sales,  nor 
for  some  days  afterwards,  and   who   thus, 
having  himself  violated  the  law  ought  not 
to  complain  when  losing  by  reason  of  that 
violation  of  the  law  thus  due  to  his  own  act, 
it  ought  also,  most  undoulitedly,    to  have 
been  effective  when  made  to  this  court  by 
the  owner,  who  not  onlv  had  not  violated 
nny  law,  but  had  actually  paid  his  taxes  to 
the  tax  collector,  against  a  tax  deed  made 
bv  the  same  tax  collector,  who  had  received 
Ills  money,  and  yet  sold  his  land,  but  who 
had  not  given  the  particular  kind  of  receipt 
named  in  g  516,  Code  1880.     It  is  perfectly 
manifest  from  other  clauses  of  §  516  provid- 
ing for  the  penalties  denounced  against  the 
tax  collector,  as  well  as  from  the  language 
**any  other  receipt,"  that  the  provision  that 
no  *^other  receipt  should  be  valid  evidence" 
meant  valid  in  behalf  of  the  tax  collector, 
and  yet  this  court,  in  Edmondson  v.  Ingram, 
68  Miss.  82,  ''sticking"  inexcusably  "in  the 
bark,"  actually  held,  on  a  bill  filed  by  the 
owner  to  cancel  the  tax  deed  on  the  ground 
that  the  taxes  had  actually  been  paid,  that 
because  the  tax  collector  had  failed  in  his 
duty  in  neglectinf  to  give  the  owner  the 
proper  receipt,  Bucn  owner's  estate  was  lost, 
and  the  tax  title  good,  though  the  taxes  had 
actually  been   paid  I    The  reason   and  the 
logic,  if  good  for  anything,  must  be  good 
against  a  tax  title,  as  well  as  in  favor  of 
it.    And  hence,  if  the  purpose  of  g  616,  Code 
1880,  was,  in  providing  for  the  receipt,  "to 
cut  up  by  the  root  litigation  growing  out 
of  loose  and  irregular  or  pretended  payments 
of  taxes  by  the  citizen,"  and  was  applied 
when  taxes  had  been  paid,  even,  with  ten- 
fold more  reason  can  it  be  urged  that  §  627 
intended  to  "cut  up  by  the  root  loose  and 
irregular  and  pretended  payments  of  bids  by 
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tax- title  speculators."  If  the  law  is  thus 
rigid  as  to  cash  at  an  execution  sale,  a  for- 
tiori should  it  be,  generally,  as  to  tax  sales, 
and  so  it  is  here,  specially,  in  §  627— an 
eminently  Just  and  safe  statute.  That  the 
sheriff  may  resell,  both  at  execution  and  tax 
sales,  takes  nothing  from  this  argument. 
"If  you  make  out"  (says  Lord  Eldon  in  Seion 
T.  Siade,  7  Yes.  Jr.  265.  276j  "that  the  sel- 
ler would  have  been  at  liberty  to  resell,  that 
does  not  make  out  that  he  lets  the  other  off. " 
A  singular  illustration  of  the  confusion  to 
which  the  view  of  appellee  leads  is  furnished 
by  the  case  of  Maina  v.  Efliott,  61  Cal.  8, 
where,  six  months  beinff  allowed  for  redemp- 
tion from  tax  sale,  and  the  cash  not  having 
been  paid  till  five  months  after  sale,  and  a 
deed  Uien  made,  and  dated  as  of  the  day  of 
sale,  the  court  held  that  the  owner  should 
have  six  months  from  the  da^  of  payment 
in  which  to  redeem.  Cases  like  this  could 
be  multiplied,  warning,  by  their  incongru- 
ous results,  of  the  peril  of  trifling  with  the 
Slain  and  positive  requirements  of  the  law. 
[r.  Sedgwick  well  says  (Sedgw.  Stat.  A 
Const.  L.  p.  262)  :  "The  process,  therefore, 
in  these  cases,  is  not  obedience  to  legislative 
commands ;  it  is  not  an  effort  to  arrive  at 
the  legislative  intention ;  it  is  not  construc- 
tion of  a  doubtful  provision ;  it  is  a  viola- 
tion of  the  words  of  the  statute,  in  order  to 
make  a  rule  according  to  the  judicial  notion 
of  right.  It  is  purely  und  strictly  judicial 
legislation."  JJivinatio  e$t  non  interpretatia 
qua  omnino  tteedit  a  Htera,  See  also  gen- 
erally, Id.  826-827.  Let  it  be  further  spe- 
cially noted  that  the  facts  of  this  record,  In 
the  writer's  opinion,  show  that  there  was  an 
agreement  between  the  tax  collector  and  the 
appellee  for  credit,  those  facts  being  that  it 
had  been  the  well-known  custom  of  the  tax 
collector  always  not  to  collect  the  cash  dur- 
ing the  tax  sales ;  that  ho  waited  on  appel- 
lee because  he  deemed  him  "  good ;"  that  he 
signed  and  acknowledged  the  deed  the  very 
day  of  the  sale,  but  waited  the  convenience 
of  appellee  for  the  money ;  that  it  is  not  the 
deputy  who  made  the  sale  who  testitles  that 
it  was,  in  his  opinion,  a  cash  sale,  but  the 
collector,  who  did  not  make  the  sale,  and 
knew  nothing  about  it.  The  deputy  was 
not  a  witness.  The  appellee  was,  but  never 
once  said  there  was  no  agreement  for  credit. 
Whether  there  was  such  agreement  was,  in 
my  view  of  our  statute,  immaterial,  how- 
ever. 

Thus  far  the  matter  has  been  considered  in 
the  light  of  the  duty  of  the  tax  collector  to 
sell  for  cash  only.  But  the  case  here  is  of  a 
tax  purchaser  who  has  himself  brought  about 
the  violation  of  the  law, — who  not  only  knows 
the  law,  but  procures  its  breach  in  his  own 
interest.  Haye  v.  Bunt,  iupra,  shows  clearly 
that  such  purchaser — whether  a  tax- sale  pur- 
chaser or  an  execution  purchaser— can  take 
nothing  by  his  own  wionjr,  and  that  such 
sale  is  void.  So  Judge  Story  says  in  Wood 
V.  Mann,  8  Sumn.  881,  Fed.  Cas.  X^o.  17,054, 
speaking  of  the  claim  of  the  purchaser  that 
he  should  not  be  held,  because  the  sheriff 
could  resell,  "that  would  be  to  give  him  an 
election  to  violate  his  own  contract "  It  is 
this  precise  election  which  the  view  of  the 
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■appellee  would  give  the  tax  purchaser.  If  it 
«uits  him,  he  takes  the  estate  Tor  a  song." 
If  It  does  not  suit  him,  he  lets  it  alone,  and, 
if  insolvent,  goes  free.  The  law  never  meant 
him  to  have  any  such  ** election  to  violate 
liis  own  contract.  ^  But  it  is  said  the  pro- 
vision in  §  527  that  a  suit  by  the  state  can 
he  brought  to  recover  the  bid  against  the  pur- 
chaser, and  in  case  it  be  collected  the  auditor 
is  to  make  him  a  conveyance,  shows  that  the 
«ale  is  not  void.  It  seems  perfectly  obvious 
that  this  is  an  entire  misconception  of  the 
statute.  What  is  meant,  plainly,  is  that 
when  no  person  shall  have  bought  the  land 
from  the  tax  collector  at  the  tax  sale,  and 
the  land  shall  therefore  have  been  **  struck 
-off  to  the  state  as  in  other  cases, "  the  state 
having  thus  become  the  owner  by  virtue  of 
a  sale  conducted  in  conformity  to  the  terms 
of  the  statute,  it  (the  state)  will,  upon  the 
<x>l lection  of  the  bid,  convey  to  the  purchaser ; 
otherwise  not.  The  sale  of  the  land  made  at 
the  tax  sale  in  that  case  is  a  sale  to  the  state, 
•not  to  a  private  purchaser.  The  sale  thus 
made  to  the  state  was  made  in  strict  conform- 
ity to  the  statute  after,  and  only  after,  the 
land  had  been  offered  without  any  persons 
bidding  the  ** amount  of  the  taxes;"  and 
hence  that  sale  to  the  state,  thus  made,  ex- 
actlv  as  the  law  directed,  was  not  void  or 
Toidable  but  perfectly  valid.  Being  valid, 
the  state  owns  the  lands,  and  does,  by  the 
provision  in  question,  direct  its  agent,  the 
auditor,  to  convey  its  title,  if  the  state  col- 
lects the  bid.  The  provision  most  mani- 
festly provides  merely  a  condition  upon 
which  the  state  shall  convey  its  title,  ac- 
A|uired  at  the  tax  sale,  in  strict  compliance 
with  the  law ;  and  the  provision  has  no  sort 
of  application  to  a  case  like  this,  where  a 
private  purchaser  bid,  but  did  not  pay  cash, 
and  no  offer  was  ever  afterwards  made  of  the 
land,  no  sale  was  ever  made  to  the  state,  and 
where  there  is  not  even  a  pretense  of  any  sale 
whereat  the  land  "  was  struck  off  to  the  state, 
as  in  other  cases.  **  Whoever  heard  of  land 
being  ''struck  off  to  the  state,  as  in  other 
cases,"  on  facts  showing  an  offer,  a  bid,  no 
payment,  and  nothing  else  done  whatever  1 
The  statute  expressly  says,  *'0n  the  same 
being  collected,  the  tax  list  shall  be  canceled 
as  to  that  land,"  etc.  ;  the  tax  list  of  land 
struck  off,  as  in  other  cases,  to  the  state. 
There  is  no  pretense  here  that  this  land  was 
•ever  ''struck  off  to  the  state,"  and  the  pro- 
vision so  much  relied  on  has  no  sort  of  ap- 
plication to  the  case  in  hand.  The  fact  that 
the  first  purchaser  remains  liable  for  his  bid 
•cuts  no  figure,  for  he  is  only  so  liable,  clearly 
(at  least  to  the  state),  when  he  having  failed 
4o  pay,  and  do  other  person  having,  on  the 
■next  offer,  bid  the  amount  of  the  taxes,  the 
''land"  has  been  "struck  off  to  the  state." 
That  is  the  plain  declaration  of  the  statute. 
The  state  has  no  interest  to  sue  the  first  pur- 
chaser, who  fails  to  pay  his  bid,  if  another 
purchaser,  on  the  second  offer,  pays  ''the 
amount  of  the  taxes. "  That  sum,  "  the  amount 
of  the  taxes, "  is  what  it  wants,  precisely  ; 
no  more,  no  less.  The  statute  is  made  to 
-enforce  summarily  and  promptly  the  collec- 
tion of  the  public  revenues,  not  to  protect 
the  owner  in  the  collection  of  the  different 
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surplus  coming  to  him  from  the  differenoa 
between  what  the  first  and  second  purchaser 
may  bid.  That  difference,  in  such  surplus, 
he  doubtless  has  the  right  to  sue  the  first 
purchaser  for ;  but  this  statute  does  not  pro- 
vide for  that  remedy  of  his,  but  solely  for 
the  state's  remedy  to  collect  from  the  first 
purchaser  when,  and  only  when,  no  one  hav- 
ing bid  the  amount  of  the  taxes  on  the  second 
offer,  the  land,  thus  unpaid  for  by  any  pri- 
vate purchaser,  has  been  struc'k  off  to  the 
state,  and  placed  on  its  tax  list  of  state  lands. 
This  provision,  therefore,  is  In  aid  purely 
and  only  of  the  state's  collection  from  the 
first  purchaser  of  his  bid,  where,  and  only 
where,  the  land  has  been  struck  off  to  the 
state,  in  the  absence  of  a  sale  to,  and  a  col- 
lection of  the  '*amQunt  of  the 'taxes  from," 
some  bidder  on  the  same,  at  the  sale.  It  has 
no  application  either  where  some  person 
bought  and  paid  on  the  second  offer  (for  then 
the  state  has  gotten  her  taxes) ,  nor  where, 
the  first  purchaser  having  bid,  but  not  paid 
during  the  tax  sale,  the  tax  collector — a 
"ministerial  officer,"  acting  only  in  virtue 
of  the  power  couf erred  by  the  statute — has 
violated  the  statute,  by  failing  to  immedi- 
ately collect  the  bid  of  the  first  purchaser, 
or,  in  default  thereof,  to  "offer  the  land 
again."  It  is  alone  where  there  has  been 
such  second  "offer,"  and  a  "striking  off  to 
the  state"  of  the  land  in  pursuance  of  such 
"offer,"  that  the  provision,  intended  alone 
for  the  benefit  of  the  state,  as  to  state  lands, 
comes  into  play.  When,  therefore,  it  is 
asked,  How  can  the  sale  be  void,  when  the 
statute  provides  that  upon  the  collection  of 
his  bid  the  auditor  shall  convey  the  state's 
title  to  the  landr — the  answer  is  perfectly 
simple:  The  tax  collector's  sale,  in  virtue 
of  which  the  first  purchaser  thus  ultimately 
gets  the  state's  title  to  the  land,  is  not  the 
tax  collector's  sale  at  which  the  land  was 
struck  off  to  him,  but  the  tax  collector's  sale 
at  which  the  tax  collector,  on  his  second  of- 
fer, struck  the  land  off  to  the  state.  That  tax 
collector's  sale  was  valid,  because  made  in 
strict  conformity  with  law,  and,  that  sale 
being  valid,  the  state  got  the  land,  and,  hav- 
ing it,  could  convey  it  on  the  condition  she 
prescribes  in  the  last  clause  of  the  statute. 
What  the  first  purchaser  thus  gets,  under  this 
clause,  is  the  state's  title;  what  he  would 
have  gotten,  had  he  paid  at  that  other,  wholly 
distinct,  tax  collector's  sale,  at  which  the 
land  was  struck  off  to  him,  was  the  original 
owner's  title.  The  construction  I  maintain 
secures  irrevocable  to  the  state  either  "the 
amount  of  the  taxes"  from  th^  first  or  some 
subsequent  purchaser,  or  the  land,  which  she 
may  sell  and  get  her  taxes.  The  construc- 
tion maintained  by  appellee  robs  the  state 
not  only  of  payment  of  "the  amount  of  the 
taxes"  by  the  first  purchaser,  either  "  immedi- 
ately," or,  if  insolv^t,  ever,  )>ut  also  of  the 
land  which  she  could  sell  for  her  taxes.  And 
yet  this  construction — wrong  on  the  common 
law,  wrong  on  the  statute  law,  violative  of 
principle,  reversing  the  uniform  public  pol- 
icy of  the  state  requiring,  since  statehood  be- 
gan, the  prompt  payment  of  the  revenues — la 
to  prevail,  and  in  a  court  of  conscience  I ! 
With  all  deference,  the  court  seem  to  me 
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4o  bave  abrogated  the  statute  (Code  1880, 
^  527).  Tbe  opinion  states  that  ''we  may 
«ee  here  the  ever-present  purpose  of  raising 
its  revenues  bv  the  state,  by  securing  a  sec- 
ond bidder  who  can  and  will  paT  his  bid  if 
'the  first  bidder 'has  neither  the  ability  nor  the 
"Will  to  pay  the  bid  which  he  has  made."  I 
«quite*  concur  that  this  is  the  ''ever-present 
purpose, "  and  the  construction  I  insist  upon 
effectuates  that  purpose ;  but  that  "purpose" 
does  not  seem  ''ever- present"  with  the  ma* 
jority  of  the  court,  who  adopt  a  construction 
which,  applied  to  the  case  in  hand,  ** raises 
oo  revenues,"  but  leaves  the  state  without 
**  the  amount  of  the  taxes, "  or  the  land  from 
the  sale  of  which  to  get  that  amount.  The 
<sourt,  it  seems  to  me,  misconceive  the  case 
made  by  the  record.  Again,  the  opinion 
proceeds:  "The  declaration,  in  effect,  is,  if 
the  state  can  secure  a  second  bidder  who  will 
bid  enough  to  make  good  the  delinquency  of 
the  owner  in  nonpayment  of  his  taxes,  the 
tirst  bidder  may  be  released  from  compliance 
with  tbe  contract  made  by  his  bid."  There 
is  nothing  in  the  statute  to  this  effect.  Ob- 
viously, It  is  a  misconception,  if  it  is  meant 
that  the  first  purchaser  is  not  liable  on  his 
""contract"  to  the  owner  for  tbe  difference  in 
the  surplus  coming  to  him  from  the  collector, 
arising  from  the  difference  in  the  amount  of 
the  bids  of  the  first  and  second  purchaser,  in 
the  case  supposed.  I  presume  it  is  meant 
that  the  first  purchaser  is  released  so  far  as  tbe 
«tate  is  concerned.  But  the  fact  that  he  re- 
mains liable,  as  stated,  to  the  original  owner 
for  the  difference  in  the  said  surplus,  in  the 
4»se  stated,  as  well  as  the  further  fact  that 
when  there  is  but  one  purchaser,  and  he  does 
pay,  but  at  some  indefinitely  "seasonable" 
time  after  the  sales  are  all  over,  the  tax  col- 
lector keeps  back  from  the  owner  the  excess 
illegally,  both  demonstrate,  beyond  answer, 
that  such  original  owner  does  have  a  direct 
and  most  material  interest  in  having  the  law 
enforced  as  written.  Again,  the  opinion 
calls  the  tax  collector  "  the  master  of  the  sit- 
uation." What,  exactly,  is  meant  by  this 
phrase,  I  do  not  know.  I  prefer  to  call  the 
tax  collector  the  servant  "clothed  with  the 
naked  power"  conferred  by  the  statute,  and 
the  statute  itself  the  "  master  of  the  situation. " 
The  phrase  sounds  finely,  and  gives  one  a 
vague  and  mysterious  impression  of  omnip- 
otence in  the  tax  collector  in  dealing  with 
the  statute.  But  it  seems  unfortunate  to  me, 
in  conveying  the  idea  that  somehow  the  tax 
collector  is  controlled  on^  by  his  discretion 
in  the  sale,  and  not  bv  the  law,  which  is  his 
and  our  "master."  Again,  the  opinion  an- 
nounces that,  if  the  first  bidder  be  known  to 
the  tax  collector  to  be  "solvent  and  reliable," 
the  "  sale  of  other  lands"  need  not  be  stopped 
for  the  execution  of  the  deed  and  the  collec- 
tion of  the  money,  etc.  The  statute  does  not 
provide  any  test  of  solvency,  except  the  "  im- 
mediate" payment  of  the  bid,  at  some  time 
before  the  tax  sales  are  concluded.  It  does 
iiot  say,  if  the  first  purchaser  is  "solvent  and 
reliable,"  in  the  opinion  of  the  tax  collector, 
the  tax  collector  need  not  make  a  second  offer, 
•etc.  The  opinion  reads  this  into  the  statute. 
The  statute  does  not  substitute  for  "the 
amount  of  the  taxes"  then  paid  immediately, 
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or  the  land  struck  off  to  the  state  if  not,  the 
precarious  security  of  a  tax  collector's  opin- 
ion as  to  the  "solvency  and  reliability"  of 
the  thousand  and  one  purchasers  at  tax  sales, 
whose  solvency  may— 

^Like  tlM'Borealls  Ta6e, 
nit  ere  you  can  point  its  place.* 

The  "state's  revenues"  are  "raised"  on  a 
sounder  basis  than  that.  Again,  the  opinion 
asks  what  possible  object  could  there  be  in 
giving  the  tax  collector  till  the  1st  of  April 
in  which  to  file  deeds  to  purchasers,  if  the 
money  is  to  be  paid  and  deeds  to  be  executed 
pari  pasiu  with  the  sales,  and  declares  that 
a  month  is  allowed,  "manifestly,"  "for  ex- 
ecuting the  conveyances  and  receiving  the 
money  bid,"  etc.  Two  perfectly  distinct 
things  are  here,  and  elsewhere  throughout  the 
opinion,  as  it  seems  to  me,  confounded.  The 
statute  requires  the  bid  to  be  paid  during  the 
sales.  It  does  not  require  the  conveyances  to 
individual  purchasers  to  be  executed  imme- 
diately. There  is  no  occasion  for  it,  as  these 
conveyances  are  to  be  filed  with  the  chancery 
clerk,  to  remain  during  the  period  of  redemp- 
tion. There  is  urgent  occasion  for  the  imme- 
diate collection  of  tlie  bids.  The  two  things 
are  wholly  distinct,  and  it  is  a  mistake  to  thus 
confound  them.  Again,  it  is  said  that  the 
word  "immediately,"  in  the  section,  "is 
thought  by  counsel  to  demand  payment  of  a 
bid  on  the  instant."  I  do  not  so  understand 
counsel,  but  do  understand  them  to  contend, 
as  was  held  in  the  original  opinion,  that  the 
bid  must  be  paid  at  some  time  during  the  con- 
tinuance of  the  tax  sales.  Again,  the  opin* 
ion  correctly  states  that,  "for  his  own  con- 
venience, the  collector  did  not  receive  the 
money  from  the  bidder  for  three  or  four  days, " 
and  yet  the  record  shows  that  the  deed  was 
signed  and  acknowledged  on  the  very  day  of 
the  sale,— March  7.  Clearly,  it  ought  not  to 
have  been  executed  till  the  money  had  been 
paid.  Again,  the  opinion  assures  us  that  the 
statutes  of  "both  states"  (North  Carolina  and 
Pennsylvania)  are  "wholly  unlike" ours,  and 
the  facts  of  the  cases  cited  from  these  states 
''as  far  asunder  as  the  poles,"  from  the  facts 
in  this.  On  the  contrary,  as  I  have  in  detail 
shown,  the  North  Carolina  statute  is  prac- 
tically identical  with  ours,  and  the  statute  of 
Pennsylvania,  set  out  in  the  cases  cited, 
strikingly  like  ours.  Indeed,  it  is  transpar- 
ent that  statutes  in  pari  materia  would  gen- 
erally, in  all  the  states,  be  very  similar.  The 
obiect  is  everywhere  the  same, — the  prompt 
collection  of  the  public  revenue.  And  the 
facts  here  and  in  the  cases  from  bgth  states, 
so  far  as  affecting  the  necessity  for  immedi- 
ate cash  payment,— the  only  point  under  dis- 
cussion,— are  entirely  analogous.  To  hold, 
therefore,  that  this  provision  can  be  invoked 
to  protect,  not  the  state  in  her  revenue,  but 
the  tax  purchaser  in  his  "election  to  violate 
his  own  contract,"  is  one  of  the  most  marvel- 
ous of  judicial  anomalies.  I -had  supposed, 
with  Judge  Sharkey  (Doe,  Hodge,  v.  WiUon, 
12  Smedes  &  M.  501),  that  "government  was 
established  for  the  benefit  of  the  people,"  and 
that  "it  should  not  be  permitted  so  to  act  by 
its  officers  as  to  produce  injustice  or  oppres- 
sion ;"  that  it  should  "protect,  and  not  sacri- 
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flee,  their  rights.  **  But  if  a  tax  collector  can 
be  permitted  to  indulge  for  seventeen  years 
a  cuBtom  of  never  collecting  the  cash  at  tax 
sales,  and  having  a  statute  imperatively  com- 
manding him  to  ''immediately"  collect  it, 
upon  the  first  purchaser's  bid  being  accepted, 
or  in  default  of  payment,  to  **  offer  again"  the 
land,  construed  as  directory  only,  we  are  fur- 
nished with  good  reason  to  inquire  ii  only 
those  provisions  of  the  statute  are  mandatory 
which  ''sacrifice"  the  rights  of  the  owners  of 
estates,  and  ''protect"  the  sharks  who  ply 
their  vocation  of  getting  something  for  noth- 
ing at  sales  for  taxes.  We  have  certainly 
gone  far,  very  far,  in  upholding  tax  titles, 
far  as  that  policy  is  wise,  it  shoind  be  stead- 
il  V  maintained.  But  I  am  not  aware  that  the 
"Mississippi  system,"  as  it  is  styled  in  the 
brief  of  jearned  counsel  for  appellee,  is  a 
system  so  peculiar  in  its  wrongs,  or  so  unique 


and  bizarre  in  its  methods,  as  to  find  itself 
without  the  support  of  reason  or  authority 
abroad,  and  hence  driven  to  seek  shelter  1» 
a  name  that  means  nothing.  I  take  it,  th» 
system  which  extends  over  all  citisens  the 
equal  protection  of  laws,  founded  io  justice 
and  right,  must  be  the  only  true  "system," 
in  "Mississippi"  or  elsewhere.  Surely,  we 
court  no  elevation  to  the  "  bad  eminence"  of 
having  a  tax  system  so  abhorrent  to  Justice 
and  reason,  the  land  over,  as  to  find  its  only 
covert  in  our  borders.  If  we  must  submit  to 
the  sacrifice  of  the  original  owners  upon  the 
altar  of  conscienceless  speculators,  ought  it 
not  to  "give  us  pause"  when,  as  here,  we  are 
asked  to  offer  upon  that  altar  the  rights  of  the 
state  herself  to  collect  her  revenues,  and  U> 
exist  as  a  sovereignty?  I  decline  to  partici* 
pate  in  this  sacrifice. 


IOWA  SUPREME  COURT. 


Mary  J.  DONALD 

V. 

CHICAGO,  BURLINGTON,  &  QUINCY 
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1«  No  preenmptioii  agrAlnst  a  railroad 
eompany  is  raised  by  its  failure  to  prove  tbe 
heiRbt  of  cars  in  a  train  from  which  an  employee 
is  alleged  to  bave  been  knocked  by  a  bridge, 
where  tbe  plaintilT  in  an  aotioo  for  bis  deatb  oould 
have  made  f  uil  proof  of  those  matters. 

8*  Evidence  to  show  that  a  brakeman*s 
head  mi^ht  have  Just  reached  an  over- 
bead  brldg[e»  and  that  his  body  was  found 
just  beyond  the  bridge  under  vbicb  tbe  train 
passed  in  rounding  a  curve  at  bigb  speed,  and 
that  there  was  some  dandruff  in  bis  bat,  is  not 
safflcient  to  sustain  a  verdict  that  he  was  killed 
by  striking  tbe  bridge,ratber  tlian  by  falling  from 
tbe  train. 

8*  The  benefldary  of  a  contract  of  a  re- 
lief association  is  bound  by  all  tbe  valid  oondi- 
tions  of  the  contract. 

4«  A  provision  that  any  claim  upon  the 
relief  Aind  provided  iby  awe— ments 
on  railroad  employeefl»  aided  by  contrlba. 
tlons  of  the  railroad  company  employing  tbem, 
on  account  of  an  injury  to  an  employee,  shall  be 
barred  by  an  action  for  damages  against  tbe  rail- 
road comiiany,  if  prosecuted  to  Judgment  or  com- 
promi8e,and  tbat,on  the  other  band,tbe  payment 
of  such  claim  shall  preclude  any  such  action 
against  tbe  companv,does  not  violate  public  policy 
or  make  an  unlawful  restriction  on  railroad  com- 
panies^ liability,  since  it  leaves  tbe  rigbt  to  elect 
between  tbe  claim  and  the  rigbt  of  action  for 
damages. 

6«  A  relief  department  of  a  railroad 
company  to  aid  employees  in  case  of  sickness. 


accident,  or  death,  from  a  fund  raised  by 
ments  upon  them,  supplemented  by  oontribu- 
tiona  from  tbe  railroad  company,  resort  to  which 
fund  sball  bar  an  action  against  tbe  company,  or 
be  iMrred  in  turn  by  such  an  action,  is  not  an  in- 
surance company. 

(January  18, 189S.) 

CROSS- APPEALS  from  a  Judgment  of  the 
District  Court  for  Union  County  granting 
plaintiff  a  portion  of  the  relief  demanded  in  an 
action  brought  to  recover  damages  for  tbe 
death  of  plaintiff's  son  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
Afirmed  on  plaintiff  $  appeal;  reterted  on  ds- 
fendanVs  appeal. 

Statement  by  Orang^r,  J.: 

Albert  A.  Maiken  was  a  son  of  the  plaintiff, 
in  tbe  employ  of  the  defendant  company  for 
some  time  prior  and  up  to  September  00, 1891, 
when  he  was  killed  while  engaged  as  a  brake- 
man  on  a  freight  train.  This  action  is  to 
recover  damages  sustained  by  the  plaintiff  in 
the  loss  of  the  services  of  her  son,  whom  she 
alleges  to  have  been,  at  his  death,  some  sixteen 
months  less  than  twenty- one  years  of  age,  and 
also  to  recover  expenses  incurred  by  her  in  hit 
burial.  In  the  third  count  of  the  petition, 
plaintiff  claimed  $88.90  as  wages  due  her  son 
at  the  time  of  bis  death.  The  fourth  count  i» 
based  on  a  certificate  of  membership  of  her 
son  in  the  relief  department  of  the  defendant 
company,  known  as  the  Burlington  Voluntary 
Relief  Department,  which  department  main- 
tains a  fund  for  the  relief  of  members  and  their 
relatives  or  beneficiaries  in  cases  of  sickness, 
accident,  or  death.  Tbe  amount  claimed  Id 
this  count  is  $500.  The  Jury  found  for  the 
plaintiff  on  the  first  and  second  counts,  for 


NOTB.— As  to  tbe  presumption  of  due  care  by  a 
person  found  killed  by  alleged  negligence  of  an- 
other, see  Hendrickson  v.  Great  Nortbem  R.  Co. 
(Minn.)  16  L.  B.  A.  261,  and  note, 
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For  railroad  relief  associations,  see  also  Owens  t. 
Baltimore  &  O.  R. Co.  (C. C.  6. B.  Ohio;  XL,  B. A.n^ 
and  note 
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lees  of  lerylces  aod  funeral  expenses,  and  for 
^e  defendant  on  the  third  count,  for  wares 
:al]eged  to  be  due.  As  to  the  fourth  count,  uie 
jury  was  instructed  to  find  for  the  defendant. 
f*roni  a  Judgment  on  the  verdict  based  on  the 
ISrst  and  second  counts  of  the  petition,  the 
^defendant  appealed;  and,  from  the  order  of 
the  court  directing  a  verdict  for  the  defendant 
on  the  fourth  count,  the  plaintiff  appealed. 

Vr.  James  O.  Bull*  for  plaintiff: 

The  consent  of  parties  cannot  oust  a  court 
of  its  Jurisdiction,  and  therefore  a  contract  not 
to  resort  to  a  Judicial  forum  in  the  settlement 
of  disputes  is  not  binding  in  law. 

12  Am.  A  Enff.  Enc.  Law,  p.  805;  Oere  v. 
€ounea  Bluff$  Ins.  Oo.  67  Iowa,  372. 

How  much  the  less,  then,  can  the  bringin;;  of 
«n  action  bar  the  rif^bt  of  another  action 
founded  upon  an  entirely  different  cause  and 
unadjudicated. 

Lake  Shore  d  M,  8.  B.  Co,  ▼.  Spangler,  44 
Ohio  8t  471;  McKinney,  Fellow  Servants, 
§§  71,  114,  pp.  167,  255. 

The  contract  is  contrary  to  the  express  terms 
of  the  statute  of  Iowa,  as  expressed  in  §  1307 
of  the  Code  as  limiting  or  exempting  railroad 
oompanies  from  iiability  for  negligence. 

Roee ▼.  DeeMoinee yaUey\R.  Co.  89 Iowa,249j. 
New  Tork  C.  R,  Co.  v,  Lockwood,  84  U.  8.  if 
Wall.  857,  21  L.  ed.  627. 

Messrs.  Smith  McPherson  and  SnlliTaii 
^  Sullivan  fortiefendant. 

ChpsLSkgevp  J.,  delivered  the  opinion  of  the 
court: 

1.  We  will  first  notice  defendant's  appeal, 
in  which  it  is  contended  that  the  verdict  is 
without  support  in  the  evidence.  Maiken  was 
killed  near  Lucas,  in  Lucas  county.  The  neg- 
ligence charged  against  the  defendant  is  in  the 
coDsi  ruction  or  maintenance  of  an  overhead 
highway  bridge.  Near  where  the  body  of 
Maiken  was  found  is  such  a  bridge,  ana  the 
<lai'n  is  that  it  Is  so  low  that  Maiken,  when  on 
(be  top  of  the  freight  train,  was  struck  by  the 
bridge  as  the  train  passed  under  it,  and  killed. 
It  seems  to  us  that  such  a  conclusion  is  not  to  be 
legitimately  drawn  from  the  evidence.  Some 
facts  in  the  case  are  without  dispute.  The 
bridge  in  question  is  located  at  a  curve  in 
defendant's  road,  and  at  the  curve,  as  is  usual, 
one  rail  of  the  track  is  higher  than  the  other. 
At  this  curve  the  difference  in  the  height  of  the 
rails  was  about  1^  inches.  By  actual  measure- 
oients  from  the  higher  rail  to  the  bridge,  it  is 
18  feet  8i  inches.  The  train  from  which 
Maiken  fell  was  composed  of  freight  cars  of 
the  company,  including  some  furniture  cars. 
The  height  of  the  standard  or  "regulation" 
car  is  not  definitely  fixed,  but  it  is  lower  thsm 
the  furniture  car,  which  is  12  feet  6  inches. 
The  evidence  as  to  the  height  of  Maiken  is  not 
in  harmony,  his  height  being  fixed  at  from 
5  feet  10  inches  to  6  feet  1  inc^.  Assuming  the 
latter  to  be  correct,  the  top  of  his  head,  when 
standing  on  the  higher  car,  would  be  18  feet 
7  inches  from  the  rail,  and  li  inches  below  the 
bridge.  This,  we  think,  is  the  most  favorable 
view  of  the  evidence  for  plaintiff.  There  is  no 
claim  that  there  can  be  a  recovery,  unless  the 
death  was  caused  by  the  bridge.  The  only 
reason  for  thinking  that  Maiken  was  struck  by 

d8L.RA. 


the  bridge  is  that  his  body  was  found  near  to, 
and  a  little  east  of,  it.  The  train  was  going 
east.  No  one  saw  him  fall,  and  he  was  not 
missed  from  the  train  until  it  Reached  Charlton. 
It  passed  the  town  of  Lucas  without  stopping. 
In  answer  to  the  claim  of  defendant  that  the 
evidence  fails  to  show  that  Maiken  was  struck 
by  the  bridge,  plaintiff  makes  some  reference 
to  evidence,  but  the  references  do  not  change 
its  effect  from  our  statement  of  it.  The  argu- 
ment is  something  of  a  complaint  because  the 
defendant  did  not  prove,  or,  perhaps,  a  claim 
that  it  might  have  shown,  some  facts  not 
proved.  £i  an  instance,  it  is  said  there  is  no 
proof  of  the  height  of  a  standard  car,  nor  of 
the  car  next  the  engine.  It  is  also  said  that 
defendant  "could  have  given  the  exact  height 
of  every  car  in  the  train,  and  especially  of  the 
four  or  five  cars  In  the  front,  of  which  thev 
had  the  numbers.  The  appellee  was  not  able 
to  do  so."  It  is  then  claimed  that,  because 
plaintiff  did  not  make  such  proof,  it  is  a  strong 
presumption  against  it;  and  reference  is  made 
to  Ciifton  V.  United  States,  45  U.  8.  4  How. 
242,  11  L.  ed.  957.  That  action  was  an  infor- 
mation charging  the  forfeiture  of  goods  seized 
by  the  United  States  because  of  fraudulent 
practices  against  the  revenue  laws.  There 
was  such  evidence  that  the  court  "had  pro- 
nounced the  proof  sufficient  to  establish  the 
offense,  unless  explained  and  rebutted  by  oppos- 
ing evidence."  The  case  then  makes  an  appli- 
cation of  the  rule  that  where  facts  are  thus 
established,  and  a  party  has  better  or  conclu- 
sive evidence  of  an  opposite  character,  and 
fails  to  produce  it,  the  presumption  is  against 
him.  Such  a  rule  does  not  apply  to  this  case. 
Plaintiff  put  on  the  witness  stand  the  engineer 
of  the  company,  and  made  certain  proofs  as  to 
the  height  of  the  cars,  and,  for  all  that  appears 
in  the  record,  might  have  made  full  proofs  of 
the  particulars  complained  of,  but  did  not 
attempt  it;  and  by  such  failure  she  is  short 
of  the  facts  to,  in  any  way,  support  her  claim. 
If  the  evidence  was  such  as,  unexplained, 
would  support  the  verdict,  and  the  situation 
was  such  that  if  there  could  be  a  contrary 
showing  the  evidence  for  that  purpose  would 
presumably  be  in  the  custody  or  under  the 
control  of  the  defendant,  the  rule  invoked 
would  be  pertinent.  We  further  notice,  as 
showing  plaintiff's  application  of  the  evidence 
to  support  the  verdict,  this  clause  of  the 
argument:  "There  la  no  doubt,  had  the  fur- 
niture cars,  whose  names  and  numbers  were 
known  to  the  defendant,  been  of  such  height 
that  Mr.  Maiken  could  not  have  struck  the 
bridge,  standing  or  walking  on  the  top  of  them, 
passing  under  said  bridge,  the  lury  would 
have  been  fully  acquainted  with  the  facts 
to  their  satisfaction. '  This  can  only  mean 
that,  unless  the  jury  found  that  they  were  not 
of  such  height,  ft  could  assume  that  they  were, 
and  such  a  theory  must  have  been  the  one  on 
which  the  verdict  was  found.  But  there  is  a 
want  of  consistency  in  the  claim,  in  any  event, 
for  plaintiff  furnished  the  proof  that,  by  meas. 
urement,  a  furniture  car  of  the  company  was, 
as  we  have  said,  12  feet  6  inches  high.  It  is 
true  that  this  was  not  one  of  the  cars  in  the 
train,  but  the  proof  must  have  been  offered  to 
show  the  height  of  that  class  of  cars.  Plaintiff 
made  no  attempt  to  show  the  height  of  the 
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care  lo  the  train  in  any  other  way,  and  there  is 
no  showing  or  claim  that  the  plaintiff  was  pre- 
vented, by  the  conduct  of  the  company,  from 
80  doin^.  So  thai  it  may  be  said  that  the  evi- 
dence is  quite  a  strong  showing  against  the  ac- 
cident being  caused  by  the  bridge,  upon  actual 
measuremeDts,  barring  a  feature  of  the  evi- 
dence to  be  next  considered.  The  civil  en- 
p:iDeerof  the  defendant  company  was  a  wit- 
ness for  plaintiff,  and  testified  that  a  man 
running  or  trotting  attained  an  altitude  about 
an  inch  and  a  half  greater  than  when  stand- 
ing. If  that  be  true,  and  Maiken  was  running 
or  trotting  on  a  furniture  car  as  it  passed  under 
the  bridge,  his  head  could  have  just  reached 
it.  But  there  is  no  proof  that  be  was  on  a 
furniture  car  at  that  time,  or  that  he  was  rvta- 
ning  or  trotting,  nor  are  there  circumstances 
from  which  it  could  be  inferred.  The  bridge 
was  examined,  and  there  was  no  evidence  ^o 
show  that  he  struck  it.  Nothing  about  the 
body  bore  evidence  of  contact  with  the  bridge, 
more  than  it  did  of  his  merely  falling  from  the 
train.  The  evidence  shows  that  the  train 
rounded  the  curve  at  a  high  rate  of  speed,  and 
it  is  to  be  inferred  that  Miken  fell  from  it: 
and.  beyond  that,  the  cause  of  his  death  is 
purely  conjecture.  His  hat  was  found,  and 
some  dandruff  on  or  in  it,  and  that  is  thought 
to  be  evidence  of  contact  with  the  bridge;  but 
such  claims  only  show  the  extremity  demanded 
to  sustain  the  verdict.  If  the  dandruff  is  to 
be  accounted  for  because  of  a  blow  or  injury, 
it  is  exactlv  as  consistent  with  striking  his  bead 
in  the  fall,  as  against  the  bridge,  and  even 
more  so,  for  the  evidence  fairly  shows  that 
his  head  would  not  reach  the  bridge.  There  is 
no  view  of  the  evidence  on  which  the  verdict 
can  be  sustained. 

2.  An  important  question  Is  presented  on 
plaintiff's  appeal  from  the  action  of  the  court 
in  directing  a  verdict  for  the  defendant  on  the 
fourth  count  of  the  petition.  It  is  hi&rhly  im- 
portant that  the  facts  should  be  welt  under- 
stood. The  relief  department  of  the  defend- 
ant is  designed  to  raise  and  maintain  a  fund 
for  sick  and  disabled  employees,  and,  in  case 
of  death,  for  their  relatives  or  beneficiaries. 
The  department  is  purely  voluntary,  as  lo  its 
membership,  and  none,  other  than  employees 
of  the  defendant  company,  are  eli/;ible  to 
membership.  The  certificate  on  which  the  ac- 
tion is  based  is  in  words  as  follows: 

Burlington  Voluntary  Relief  Department 
Certificate  of  Membership  in  the  Relief  Fund. 
No.  10,683.  Office  of  the  Superintendent,  Chi- 
cago, HI.,  Sept.  14,  1890.  This  certifies  that 
Alber  A.  Maiken.  employed  by  the  ("hicago, 
Burlington,  &  Quincy  Railroad  Company,  is  a 
member  of  the  relief  fund  of  that  company, 
and  is  entitled  to  the  benefits  provided  by  the 
regulations  of  tbe  relief  department  for  a  mem- 
ber of  the  second  class,  with  no  additional 
death  benefit  of  the  first  class.  J.  C.  Bartlett, 
Superintendent  of  the  Relief  Department.  R. 
D.  12. 

The  basis  of  membership  is  a  written  appli- 
cation, showing  the  moral  and  physical  quali- 
fications essential  to  it.  Employment  in  the 
company  in  no  way  depends  upon  member- 
ship in  the  relief  department.  The  benefits 
are  graded  by  classes;  (hat  of  Maiken  being 
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|500  in  case  of  death,  and  that  Is  the  sum  for 
which  Judgment  is  asked.  The  fund  is  ob- 
tained by  monthly  assessments  of  its  members, 
and  the  amount  is  deducted  from  the  monthly 
payments.  Such  amounts  as  are  not  raised 
from  these  assessments  are  made  up  by  the- 
company  from  its  earnings,  in  tbe  way  of  in- 
terest on  the  monthly  balances  of  the  relief  de- 
partment. The  incidental  expenses  of  the  de- 
partment—incident to  the  conduct  of  it» 
business—are  paid  by  the  railway  company. 
In  case  the  fund  of  the  relief  department  is  not 
sufficient,  tbe  company  pays  all  benefits  due, 
in  full.  The  relief  department  is  not  a  sepa- 
rate corporation  or  organization,  but  it  is  or- 
ganized in  connection  with  the  workings  of  the 
company,  in  tbe  way  of  benefiting  its  em- 
ployees. The  assessments  have  never  beea 
sufficient  to  pay  tbe  benefits  accruing  to  the 
members.  The  contract  of  membership  is 
evidenced  by  the  certificate  and  a  *'Book  of 
Rules,"  or  what  in  tbe  certificate  is  designated 
as  "Regulations  of  the  Relief  Department,"^ 
which  are  supplied  to  each  member.  The  con- 
tract of  Maiken  provided  that  the  death  benefit 
should  be  psiid  to  his  mother,  plaintiff  herein. 
The  following  are  provisions  of  the  regulations' 
by  which  Maiken  was  to  be  bound,  in  his  con- 
tract of  membership:  "Should  a  member  or 
his  legal  representatives  bring  suit  against  the 
company  for  damages  on  account  of  injury  or 
death  of  such  memk)er,  payment  of  benefits 
from  the  relief  fund  on  account  of  the  same 
shall  not  be  made  until  such  suit  is  discon- 
tinued;  and  if  suit  shall  proceed  to  judgment, 
or  shall  be  compromised,  all  claims  upon  the 
relief  fund  for  benefits  on  account  of  such  in- 
jury or  death  shall  thereby  be  precluded.  I 
also  agree  that,  in  consideration  of  the  amounts 
paid  and  to  be  paid  by  said  company  for  tbe 
maintenance  of  the  relief  department,  the  ac- 
ceptance of  benefits  from  the  said  relief  fund 
for  injury  or  death  shall  operate  as  release  and 
Fatisf action  for  all  claims  for  damages  against 
said  company,  arising  directly  or  indirectly 
from  such  injury  or  death,  which  could  be- 
mad e  by  him  or  his  legal  representative."  At 
the  bottom  of  page  60  of  the  abstract,  beinsr  in 
the  first  paragraph  in  his  application,  Maiken 
agreed  to  be  bound  by  the  regulations  of  tbe 
relief  department  of  said  company.  After  the 
death  of  Maiken,  one  J.  L.  Youuker  was  ap- 
pointed as  administrator  of  his  estate,  and 
brought  suit  for  damages  to  the  estate  in  the 
district  court  of  Monroe  county,  which  was- 
transferred  to  the  Unit^  States  circuit  court, 
and  there  settled  by  an  agreement  of  the  com- 
pany to  pay  f  1.000,  which  amount  has  been^ 
paid.  The  provisions  of  the  contract,  and  the 
facts  of  the  suit  by  the  administrator  and  the 
settlement,  are  pleaded  in  bar  of  this  suit;  and, 
upon  the  undisputed  facts,  tbe  court  directed 
the  verdict  for  the  defendant.  There  is  no> 
claim  but  that  the  suit  by  tbe  administrator, 
and  the  settlement,  were  in  good  faith. 

The  contentions  of  plaintiff,  as  appellant,  on 
this  branch  of  the  case,  are  under  two  general 
assignments,  under  each  of  which  are  dis- 
cussed incidental  questions.  The  first  genera) 
proposition  is  "that  the  agreement  pleaded  by 
and  between  A.  A.  Maiken  and  the  C. ,  B.  & 
Q.  Railroad  Company  is  against  public  pol- 
icy."   It  should  be  in  mind  that  the  agreement 
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referred  to  is  the  above-quoted  provision  that, 
"should  a  member  or  his  legal  representative 
bring  suit  aeaiust  the  compaDV  for  damages 
on  account  of  injury  or  death  of  such  member, 
payment  of  benefits  from  the  relief  fund  on  ac- 
oouDtof  the  same  shall  not  be  paid  until  such  suit 
is  discontinued;  and  if  such  suit  shall  be  pros- 
ecuted to  judgment,  or  shall  be  compromised, 
all  claims  upon  the  relief  fund  for  benefit  on 
account  of  such  injury  or  death  shall  thereby 
be  precluded."  It  is  said  in  argument  that 
'*tbe  consent  of  partiea  cannot  oust  a  court  of 
its  jurisdiction,  and  therefore  a  contract  not  to 
resort  to  a  judicial  forum  in  the  settlement  of 
disputes  is  not  binding  in  law."  As  to  the 
legal  proposition,  there  should  be  no  dispute. 
But  the  following  is  the  application  of  it  to  the 
facts  of  this  case:  "How  much  the  less,  then, 
can  the  bfingingof  an  action  bar  the  right  of 
another  action,  founded  upon  an  entirely  dif- 
ferent cause,  and  unadjudicated?  The  situa- 
tion is  misapprehended.  In  case  of  injuries 
for  which  the  company  would  be  liable,  Mai- 
ken  or  his  beneficiaries  has  the  right  of  action 
for  damages,  and  that  right  is  not  abridged  by 
the  contract  of  membership  in  the  relief  de- 
partment. By  mutual  contributions  of  both 
the  members  and  the  company,  a  fund  is  pro- 
vided, and  is  available  to  a  member  injured  bv 
the  company,  whether  in  a  way  to  render  it 
liable  for  damages  or  not.  The  member,  in 
his  contract,  agrees  with  the  company  that  in 
consideration  of  its  contributions  to  the  fund, 
if  ,he  is  injured,he  will  not  take  the  benefit  thus 
provided,  and,  besides,  ask  for  damages  be- 
cause of  the  injury,  but  he  has  his  election 
which  he  will  take.  Such  a  contract  fixes  his 
rights  as  a  member  of  the  relief  department; 
that  is,  upon  what  terms  he  may  receive  pay- 
ment from  the  department.  It  is  purely  de- 
fensive matter,  arising  upon  contract,  and  does 
not  go  to  the  jurisdiction  of  the  court.  It  is 
not  a  contract  not  to  resort  to  a  judicial  forum, 
any  more  than  is  any  contract,  a  breach  of 
the  conditions  of  which  would,  if  pleaded,  de- 
feat a  recovery  on  iU  But  such  a  contract  is 
said  to  be  against  public  policy.  We  do  not 
see  why.  It  is  not  a  contract  by  which  the 
company  can  escape  a  legal  liability  for  its 
torts.  The  way  is  entirely  open  for  the  prose- 
cution of  any  claim  for  negligence  against  the 
company,  and  damages  are  obtainable  to  the 
full  amount  of  the  m juries  sustained.  There 
ifl  no  phase  of  public  policy  that  prohibits  any 
person  agreeing  that  such  full  compensation, 
or  whatever  he  may  accept  as  a  compensation, 
shall  be  in  lieu  of  any  claim  he  might  other- 
wise have  against  the  relief  fund.  It  seems  to 
be  the  thought,  inducing  the  contract,  that  the 
company  shall  not  be  compelled  to  pay  dam- 
ages for  the  injury  sustained,  and  also  to  con- 
tribute to  a  fund  for  additional  relief.  Such 
an  agreement  aeems  not  only  not  against  pub- 
lic policy,  but  it  seems  not  inequitable.  Our 
conclusion  that  the  contract  is  not  acainst  pub- 
lic policy  ia  sustained  in  OriJfUiu  v.  aarl 
Dudley,  L.  R.  0  Q.  B.  Div.  857.  The  case  of 
Leas  V.  Penntyltavia  Go.  87  N.  E.  438  [10 
Ind.  App.  47],  was  determined  in  May.  1894, 
and  is  very  conclusive  on  the  subject  of 
the  contract  being  against  public  policy.  The 
following  svllabus  has  full  support  in  the 
opinion:    '*  Where  a  railroad  relief  association, 

«i  L.  R.  A. 


composed  of  associated  companies  and  their 
employees  is  in  charge  of  the  companies,  who- 
guarantee  the  obligations,  supply  facilities  for 
the  business,  pay  the  operating  expenses,  take^ 
charge  of,  and  are  responsible  for,  the  funds, 
make  up  all  deficits  in  the  benefit  fund,  and 
supply  surgical  attendance  for  injuries  received 
in  their  service,  an  employee's  agreement,  in 
his  voluntary  application  for  membership,  that 
acceptance  of  benefits  for  an  injury  shall  re- 
lease any  claim  of  damages  therefor  against  the 
railroad,iB  based  on  a  valid  consideration."  We^ 
further  quote  the  following  as  a  rule  of  the 
case:  "There  is  no  rule  of  public  policy 
which  condemns  an  arrangement  between  an: 
employer  and  his  servants,  looking  to  compro- 
mises of  claims  for  damages,  and  a  system  of 
general  mutual  relief  for  such  servants  and 
their  families."  The  same  principle  is  an- 
nounced, as  to  public  policy,  in  Johnson  v. 
Philadelphia  d  H,  R  Co.  168  Pa.  127.  In  that 
case  it  is  pertinently  remarked:  "The  sub- 
stantial feature  of  the  contract  which  distin- 
guishes it  from  those  held  void  as  against  pub- 
lic policy  is  that  the  party  retains  whatever 
right  of  action  be  may  have  until  after  knowl- 
edge of  all  the  facts,  and  an  opportunity  to- 
make  his  choice  between  the  sure  benefits  of 
the  association  or  the  chances  of  litigation. 
Having  accepted  the  former  be  cannot  justly 
ask  the  latter  in  addition."  See  also  Oraft  v. 
Baltimore  <k  0.  R  Co.  (Pa.)  8  AU.  206. 

It  is  said  that  the  contract  is  contrary  to  the 
express  terms  of  Oo^e,  §  1807,  which  provider 
that  any  contract  restricting  the  liabilities  of 
railway  companies  for  the  neglect  or  misman- 
agement of  their  employees  in  connection  with 
the  operation  of  railways  shall  not  be  legal  or 
binding.  But  we  have  said,  and  the  authori- 
ties cited  hold,  that  such  contracts  are  in  no> 
way  a  restriction  on  such  liability.  The  em- 
ployee, when  such  a  liability  arises,  has  his 
choice  to  take  the  damages,  as  he  may  be  able 
to  establish  them,  or  the  benefit  from  the  asso- 
ciation. The  company  is  liable  for  either,  at 
the  election  of  the  employee,  but  not  for  both. 
Such  facts  do  not  amount  to  a  restriction  on 
liability. 

There  is  a  claim  that  this  clause  of  the  con- 
tract, and  the  act  of  the  administrator  in  bring- 
ing and  compromising  the  suit,  cannot  avail  to 
defeat  the  plaintiff's  fight  of  action;  she  being 
the  mot  her,  and  has  herself  made  no  settlement. 
But,  as  a  beneficiary,  she  takes  merely  what 
her  son  contracted  she  should  take.  Independ- 
ent of  bis  contract,  she  has  no  claim  whatever 
on  the  relief  fund.  The  contract  in  no  way 
impairs  what  the  law  would  give  her  from  his 
esute.  This  is  a  right  he  has  attempted  to 
create  for  her  by  contract.  When  the  contract 
was  made,  he  knew,  as  did  the  company,  that 
in  case  of  his  death,  as  it  afterwards  occurred, 
an  action  could  be  brought  against  the  com- 
pany; and  he  had  the  right,  as  between  him- 
self and  the  company,  to  agree  that  if  any  au- 
thorized person  brought  such  a  suit,  and  it  waa 
compromised,  the  beneficiary  would  have  no 
claim  on  the  fund.  As  she  had  no  prior  right, 
she  is  in  no  position  to  urge  a  claim  not  in  ac- 
cord with  the  terms  of  the  contract.  She 
must  take  the  certificate  with  the  conditions* 
imposed  by  the  contract,  or  not  at  all. 

There  is' a  remark  in  the  argument  to  the  ef- 
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feet  that  MaikeD  could  not,  by  bis  contract 
with  the  company,  restrict  plaintiffs  right  to 
"recover  his  earnings  during  his  minority." 
We  do  not  understand  such  a  claim  to  be  made, 
and  the  remark  is  fortunate,  in  bringing  to 
notice  a  distinguishing  fact  or  condition.  To 
the  wages  of  her  minor  son,  the  law  gave  her  a 
right,  and  the  situation  would  be  widely  diff- 
erent if  the  contract  of  membership  provided 
that  a  settlement  by  the  administrator  should 
defeat  her  right  to  recover  for  his  wages  due 
her.  It  is  only  as  to  rights  arising  from  the 
contract  of  membership  that  we  are  holding 
that  she  must  be  bound,  as  his  beneficiary. 
There  is  a  claim,  also,  that  the  relief  depart- 
ment is  an  insurance  company,  or,  at  least,  the 
question  is  considered.  It  seems  to  us  not.  It 
does  not  purport  to  be  an  insurance  company. 
While  the  benefits  are  in  the  way  of  relief  in 
cases  of  sickness,  accident,  or  death,  the  mani- 
fest intent  is  different  The  benefit  association 
of  the  Philadelphia  &  Reading  Railroad  Com- 
pany, considered  in  Johnson  v.  Phidadelphia  d 
R,  Jx.  Co,  tupra,  is,  in  all  essential  particulars, 
like  the  one  in  this  case;  and  it  is  held  not  to 
bean  insurance  company,  but  a  * 'beneficial  as- 
sociation." It  cites  as  authorities  Com.  y, Equi- 
table Ben.  As9o.  187  Pa.  412,  and  Northwestern 
Masonic  Aid  Asso,  v.  Jones,  154  Pa.  99. 
These  considerations  dispose  of  the  material 

aaestions  argued,  and  necessary  to  our  conclu- 
ioos.  and  the  result  is  that  the  judment^  on  de 
fendant's  appeal,  is  reversed.  On  plaintiff's 
4ippeal,  it  is  affirmed. 

Rehearing  denied. 


Fred  TOBEY 

V. 

BURLINGTON,    CEDAR     RAPIDS,    ft 
NORTHERN  RAILWAY  COMPANY, 

Appt, 


i Iowa. 


.) 


1  •   Neerlisenee  is  a  qaestton  of  law  If  but 

one  coDclusion  can  reasooabiy  be  drawn  from 
undisputed  facts,  but  otherwise  a  question  of 
fact  for  the  Jury. 

2.  Kiclring  ears  at  a  speed  of  more 
than  6  miles  an  hoary  in  violation  of  an 
ordinance,  with  no  one  on  or  near  the  end  to 
warn  persons  of  their  approach  or  check  their 
speed,  is  neflrliffence  as  matter  of  Jaw  as  to  an 
employee  who  was-  struck  thereby  just  after  he 
stepped  from  a  parallel  track  on  which  he  was 
workloflr«  to  avoid  an  engine. 

3*  The  doin^r  of  a  prohibited  aet»  or  the 
failure  to  do  a  duty  enjoined  by  statute  or 
ordioacce,  constitutes  negliffence  creating  a  lia- 
bility, unless  excluded  by  the  contributory  neff- 
licence  of  the  party  injured. 

4.  FaUnre  of  a  track  repairer  to  see 
detached  ears  approaobinar  as  he  steps  dose 
to  the  track  from  a  parallel  track  to  avoid  an 
approaohinff  engine,  and  has  his  attention  di- 


verted by  a  companion's  effort  to  get  a  tool 
from  the  track  in  front  of  the  engine,  cannot 
be  held  negligenoe  on  his  part  as  a  matter  of 
law. 

(Bothroek  and  Qranger,  JJ,^  dtssenU 
(April  fi,  1801) 

APPEAL  by  defendant  from  a  tudgmeDt 
of  the  District  Court  for  Linn  County  in 
fayor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendaiit'a  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  &.  K.  Tracy,  for  appellant: 

If  the  uncontradicted  evidence  established 
the  theory  of  the  instructions  which  defeated 
plaintiff's  right  of  recovery,  then  the  verdict 
was  not  sustained  by  the  law  or  evidence, 
and  it  should  have  been  set  aside  on  the  mo- 
tion for  a  new  trial. 

Gonners  ▼.  Burlington,  O.R,dN,  B,  Co,  74 
Iowa.  888. 

The  court  erred  in  not  directing  a  verdict 
for  the  defendant  as  requested,  on  account  of 
defendant's  contributory  negligence. 

Murphy  V.  Chicago,  R,  L  i  P,R,  Co,  45  Iowa, 
661;  YouU  v.  8iovx  City  dP,R,  Co.  66  Iowa. 
846;  Indianapolis,  D,  db  W,  R,  Co.  v.  Wilmm^ 
134  Ind.  15:  GoUins  t,  Burlington,  C.  R,  A  N. 
R.  Co.  83  Iowa,  846;  Kennedy  v.  Pennsylva- 
nia R.  Co.  24  W.  N.  C.  871;  McAUister  v. 
Burlington  d  N,  W,  R,  09.  64  Iowa,  895; 
Bloomfleld  v.  Burlington  A  W,  R,  Co,  74 
Iowa,  607:  Haden  v.  8ioux  City  A  P.  B.  Co. 
(Iowa)  48  N.  W.  788;  Sehmotie  v.  Chicago,  M. 
db  St.  P,  R.  Co.  88  Wis.  659;  KeUey  v.  Chicago, 
M.  d  8t,  P.  R,  Co,  58  Wis.  74;  Holmes  v. 
South  Pac.  Coast  R  Co.  97  Cal.  161;  Pennsyl- 
vania Co.  ▼.  CShaughnessy,  122  Ind.  588;  Bo- 
pan  V.  nier,  90  Va.  19;  Magner  ▼.  TmesdaU, 
58  Minn.  486. 

On  petition  for  rehearing. 

Plaintiff  testifies  that  at  the  place  where  he 
was  injured  he  could  see  towani  the  south  800 
feet  or  a  block  away»  or  even  farther  if  he  had 
looked  in  that  djrection,  being  the  one  these 
cars  were  coming  from.  There  is  therefore  a 
conclusive  presumption  that  he  did  look  for 
the  approaching  cars  in  time,  and  that  it  was 
a  physical  impossibility  to  have  failed  to  see 
them  if  he  had  looked  in  that  direction,  as  it 
was  his  duty  to  do  while  standing  in  this  place 
of  danger. 

Kelsay  T.  Missouri  P.  &  Ob.  129  Mo.  862; 
Teager  v.  Atcfiison,  T,  dt  6.  F,  R.  Co.  (Iowa) 
62  N.  W.  672. 

It  is  the  duty  of  a  person  who  voluntarily 
exposes  himself  on  a  railroad  track  to  danger 
from  moving  cars  to  be  constantly  on  the  a&rt 
to  discover  and  avoid  danger. 

Richards  v.  Chicago,  St.  P.  db  K.  0.  R,  Co,  81 
Iowa,  426;  Bryson  v.  Chicago,  B.  db  Q.  R.  Co, 
89  Iowa.  677;  Ketfe  v.  Chicago  db  N.  W.  R.  Co, 
(Iowa)  60  N.  W.  508;  Teager  ▼.  Atchison,  T.  d 
8.  F.  R  Co.  supra;  Buelots  ▼.  Chicago,  J^.  P, 
dK.  0.  R.  Co.  (Iowa)  60  N.  W.  617. 


Note.— As  to  negligence  incase  of  flying  switches,  I  A.  08  and  fiot«;  also  Pomponto  v.  New  York,  N.  H.* 
aee  also  Keatucky  a  B.  Co.  v.  Smith  (Ky.)  IS  L.  R.  I  H.  R.  Co.  (Oonn.)8S  L.  R.:a.  S8Q. 

88L.R.A. 
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Tbe  Terdlct  was  wrong  because  it  was  In 
disobedience  of  a  phiin  pivotal  iDstnictioD 
wbich  would  defeat  tbe  rigbt  of  recoycry.  Is 
it  not  the  duly  of  this  appellate  tribunal  to 
rectify  such  mistakes? 

Oonners  r.  Bvrlington,  C,  R  d  N,  R.  Co.  74 
Iowa,  887,  was  reyersed  for  this  yery  reai^on. 
If  there  was  daDp:er  Id  standioir  between  these 
tracks,  of  being  struck  by  a  passing  car  by 
reason  of  their  close  proximity,  it  was  one  of 
the  risks  assumed  by  plaintiff. 

RtmdkU  y.  BaUimore  dt  0,  B  Co.  109  U.  8. 
482,  27  L.  ed.  lOOS. 

J/n  J.  C.  Leonard  also  for  appellant. 

Mes»r$,  Rickel  A  Crocker*  for  appellee: 

There  is  a  wide  distinction  made  by  the  au- 
thorities t)etween  the  leiral  duly  and  obliga- 
tion owed  by  the  defendant  railway  com- 
pany toward  the  plaintiff,  a  workman  engaged 
on  its  track,  and  the  duty  and  obligation  ow- 
ing to  a  stranger  about  to  cross  tbe  tracks,  or 
to  a  trenpaaser  upon  the  tracks;  and  the  duty 
and  obligation  of  a  traveler  about  to  cross,  or 
go  upon  and  use  a  railway  track  for  his  own 
convenience  with  respect  to  looking  out  for 
trains  is  widely  different  from  that  of  a  work- 
man eniniged  upon  the  trark. 

Crowley  v.  Burlijiffton,  C.  R.  dt  29.  R.  Co.  65 
Iowa,  658;  Ominger  v.  Nets  York  C.  dk  H.  R,  R. 
Co,  4  Hun,  169;  MeMat^aU  y.  Chicago,  R. 
I.  dt  P.  R.  Co.  80  Iowa,  758;  1  Thomp.  Neg. 
p.  461 ;  ScthuliB  ▼.  Chieoffo  dt  N.  W.  R.  Co.  44  Wis. 
638;  Ooocffelfo^9  y.  Boston,  H.  dt  E.  R.  Co.  106 
Mass.  461;  Noonan  v.  New  York  C.  db  H,  R. 
5.  C<?.  42N.  Y.  8.R41. 

Under  the  circumstances  as  shown  by  the 
evidence  in  this  case,  it  cannot  be  seriously 
contended  that  the  plaintiff  was  in  any  respect 
at  fault. 

Chieago.R.  LdbP.R.  Co.  Y.IHgnanfi^  111.487. 

Even  where  tbe  facts  are  undisputed,  if  dif- 
ferent minds  might  reasonably  leach  different 
conclusions  as  to  whether  there  was  or  was  not 
neieligcnce  or  contributory  negligence,  the  par- 
ties are  entitled  to  have  the  question  submitted 
to  tbe  jury  for  their  determination. 

Whittett  T.  C**«v»,  R.  L  dk  P.  E.  Oo.  67 
Iowa,  160;  Rnhen  v.  Central  Tcwa  R.  Co.  74 
Iowa,  738;  Baldwin  y.  8t  Louit,  K.  db  N.  W. 
R.Co.  73  Iowa,  47;  Miller  y  Union  P.  R.  Co. 
12  Fed.  Hep.  608;  Lalor  v.  Chieago,  B.  dt  Q. 
R.Co.  02  HI.  401.  4  Am.  Rep.  616;  AVender  y. 
Chicago,  R.  I.  db  P.  R.  Co.  87  Iowa.  264;  POeifte 
R.  Co.  y.  BouU.  18  Kan.  882;  Ford  v.  Ceuirnl 
To9/fa  R.  Co.  W  Iowa,  686:  Needham  y.  San 
Francieeo  dt  8.  J.  R.  Co.  87  CaL  428:  Sioux 
City  dtp.  R.Co.  y.  Stout,  84  U.  8.  17  Wall. 
657, 21  L.  ed.  745. 

If  a  railway  company  runs  Its  cars  in  the 
corporate  limits  of  a  city  at  a  greater  rate  of 
speed  than  that  allowed  by  the  ordinance  of 
such  city,  it  is  negligent  per  ee;  and  if,  while 
being  ao  operated,  an  inlury  Is  inflicted  by  the 
cars,  the  company  "is  liable  unless  excused" 
by  the  oontributory  negligence  of  the  person 
injured. 

Correa  v.  Burlinpton,  C.  R.  dt  M.  R  R,  Co. 
38  Iowa,  120,  18  Am.  Rep.  22;  KHmY.  Union 
R.  dt  Tr^meit  Co.  90  Mo.  814;  Scfilereth  v.  me- 
eouri  P.  R.  Co.  96  Mo.  509:  Erwin  v.  St.  Louie, 
I.  M.  dtS.  R  Co.  Id.  290;  Penneylvania  Co.  y. 
Horton,  182  Ind.  189;  St.  Louis,  V.  dt  T.  H.  R 
^o.  V.  Thinn^  78  HI.  197. 


The  doing  of  a  prohibited  act,  or  tbe  failure 
to  perform  a  duty  enjoined  either  by  statute 
or  municipal  ordinance,  constitutes  negligence 
for  which  the  party  guilty  of  such  act  or  omis- 
sion is  liable,  unless  excused  by  the  contribu- 
tory negligence  of  the  party  to  whose  person 
or  property  an  injury  is  done. 

nodge  V.  Burlington,  C.  R.  dt  M.  R.  Co. 
84  Iowa,  276;  Reynolde  y.  Bindman,  82  Iowa, 
146;  Rffd  V.  Chicago,  St.  P.  M.  dt  0.  R.  Co.  74 
Iowa,  188;  Sola  v.  Chicago,  R.  L  db  P.  R.  Co.  85 
Iowa,  678:  Lo  ergan  y.  IVinoie  C.  R.  Co.  87 
Iowa,  755,  17  L.  K.  A.  254;  1  Thomp.  Neg.  p. 
558,  ^  2;  TerreBautedb  L  R.  Co.  y.  Vodker,  129 
111.  540;  Naeh  y.  ?iew  York  C.  db  B.  R.  R.  Co. 
51  Hun,  594;  Dahlsfrom  y.  St.  Louie,  I.  M.  db 
S.  R.  Co.  108  Mo.  525;  Murray  v.  Miee^uri  P. 
R.  Co.  101  Mo.  236;  Sehlereth  v.  Mi^eouri  P. 
R.  Co.  150  Mo.  87;  Penneylvania  Co.  y.  Stege- 
meier.  1 18  Ind.  805. 

Kicking  the  cars  in  tbe  manner  des^cribed 
was  r1»o  ne<;ligence  per  ee,  independently  of 
the  unlawful  speed  at  which  it  was  done. 

Shelbv  V.  Cincinnati,  N.  0.  dt  T.  P.  R.  Co.^ 
Kv.  224:  Oearqia  P.  R.Co.  y.  OtShielde.^  kW. 
29:  Central  R.  dt  Bkg.  Co.  v.  8maa,H0  Ga.  519; 
fiarry  v. Bannibal dtSt.J.R Co.  98  Mo  62:  Con- 
lev  y.  Cincinnati,  N.  0.  dtT.  P.  R.  Co.  89  Ky. 
402;  Schindler  v.  MiWaukee,  L.  S.  db  W.  R. 
Co.  87  Mich.  400;  Delaware,  L.  dt  W.  R.  Co.  y. 
Conreree,  189  U  8.  469, 85  L.  ed.  218. 

The  fact,  if  true,  that  it  was  customary  to 
kick  the  cars  in  the  manner  and  at  the  rapid 
rate  of  speed  referred  to,  at  the  place  of  the 
injury,  does  not  excuse  defendant  in  the  least 

Boeic  V.  Chicago,  R.  L  dt  P.  R.  Co.  75  Iowa, 
683;  Bamilton  v.  Dee  Moinee  VaUey  R.  Co.  86 
Iowa,  87;  Alien  v.  Burlington,  C.  R  db  JS.  R 
Co.  64  Iowa,  94,  and  57  Iowa,  C28. 

KiBBOt  J.f  delivered  the  opInioB  of  the 
court: 

The  petition  in  this  actioD  Is  in  two  counts. 
The  cause  of  action,  as  stated  in  the  first  count, 
is  in  substance  as  follows:  That  on  June  7. 
1892,  the  plaintiff  was  in  defendant's  employ 
88  a  track  repairer  or  section  man,  and  was 
engased,  under  the  direction  of  defendant,  in 
the  Ime  of  his  duty  upon  and  near  tbe  tracks 
of  the  defendant,  at  and  near  C  avenue  cross- 
ing in  the  dty  of  Cedar  Rapids,  and  in  defend- 
ant's switch  yards,  and  was  necessarily,  and 
in  the  performance  of  his  duty,  upon  and  near 
the  railway  and  switch  at  and  about  said  place. 
It  is  charged  that  while  the  plaintiff  was  thua 
engaged,  and  in  the  exercise  of  due  care  on  hia 
part,  and  in  getting  and  remaining  out  of  the 
way  of  danger  of  one  of  its  switch  engines  ap- 
proaching on  the  track  where  be  was  working, 
the  plaintiff  was  struck,  kpocked  down,  and 
run  over,  and  his  left  arm  crushed  so  as  to 
render  amputation  necessary,  and  that  he  waa 
otherwise  cut  and  bruised  by  some  cars  ope- 
rated and  run  by  defendarit  in  a  grossly  careless 
and  negligent  manner.  The  acts  of  negligence 
alleged  are  as  follows: 

1.  In  kicking  said  cars  along  its  tracks,  de- 
tncbed  from  toe  engine,  at  a  speed  of  8  or 
10  miles  an  hour,*  which  speed  was  unlawful, 
and  in  violation  of  the  ordinance  of  the  city. 
(2)  That  tbe  employees  of  the  defendant  in 
charge  of  said  cars  were  incompetent,  were 
not   Keeping  a  proper   lookout   for  persons 
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upon  or  in  eloee  proximity  to  the  track  on 
which  the  can  were  run;  that  they  negli- 
gently and  carelessly  failed  to  see  plaintiff 
In  time  to  give  any  signal  or  alarm,  and  failed 
to  giye  the  unual  and  necessary  signals  of  ap- 
proaching danger,  so  as  to  warn  plaintiff  of 
the  approach  of  said  cars.  (8)  That  said 
employees  negligently  failed  to  discover  plain- 
tiff in 'time  to  avert  striking  and  injuring  him, 
and  BO  failed  to  avert  striking  him.  (4)  That 
defendant,  whose   duty  it  was  to  properly 

fuard  plaintiff  from  and  warn  him  of  all 
anger,  and  of  approaching  trains  and  cars, 
negligently  failed  so  to  do.  (5)  That  defend- 
ant and  its  employees  negligently  and  care- 
lessly threw  plaintiff  off  his  guard  from  the 
danger  he  encountered.  (6)  That  defendant 
carelessly  operated  can  and  engines  on  sepa- 
rate tracks,  and  negligently  constructed  and 
maintained  tracks  too  close  together  for  safety 
to  persons  engaged  in  working  upon  either  of 
said  tracKs,  and  in  so  operating  them  as  to 
cause  a  person  attempting  to  get  and  remain 
out  of  the  way  of  cars  on  one  track  to  get  in 
danger  of  those  operated  on  other  tracks.  In 
the  second  count  it  was  alleged  that  the  place 
where  plaintiff  was  placed  at  work  was  one  of 
more  than  ordinary  danger  and  hazard  to  per- 
sons workine  on  or  ahout  the  tracks  from  the 
operation  of  railways,  owing  to  the  unusual 
nearness,  together  with  the  dangerous  proxim- 
ity of  the  tracks  to  each  other,  and  to  the 
amount  and  character  of  the  switching  done 
at  that  point,  and  owing  to  the  hazardous 
practice  of  defendant  in  switching  cars  there, 
requiring  extraordinary  vigilance  and  care  on 
part  of  workmen  engaged  upon  the  tracks  in 
Keeping  a  lookout  to  protect  themselves  from 
passing  cars  and  engines;  that  the  danirers  and 
hazards  were  such  as  to  require  special  instruc- 
tions and  caution  from  defendant  to  one  unused 
to  working  in  such  places,  to  enable  him  to 
avoid  being  injured  by  cars  operated  upon 
SHid  tracks:  that  plaintiff  was  unused  to  work- 
ing at  such  places,  and  had  never  before 
work*  d  there,  and  was  unaware  of  such  haz 
ards  and  dangera,  all  of  which  was  known  to 
defendant;  that  defendant  failed  to  give  plain- 
tiff any  instructions  as  to  such  danger.  The 
count  then  sets  out  with  great  particularity 
the  claimed  extraordina/y  dangera,  and  avers 
that  siiid  accident  resulted  to  plaintiff  becau.«ie 
of  the  negligence  of  the  defendant,  and  its 
failure  to  warn  plaintiff  while  he  was  in  the 
proper  discharge  of  his  duties  and  without 
fault  on  his  part.  The  defendant  denied  all 
the  allegations  of  the  petition,  averred  that 
plaintiff  was  guilty  of  contributory  negligence 
in  not  looking  out  for  and  avoiding  passing 
care,  and  sa^s  that  plaintiff  knew  all  of  the 
dangera  incident  to  his  work,  and  made  no 
objection  to  the  manner  in  which  defendant 
did  its  work  in  said  yard. 

2.  Complaint  is  made  that  the  court,  in  its 
•tatement  of  the  issues  to  the  Jury,  omitted  to 
advise  them  as  to  that  part  of   defendant's 
answer  wherein  it  pleaded  plaintiff^s  knowl 
edge  of  the  manner  in  which  the  work  was 
done  in  the  yard,  and  the  fact  that  be  made  no 
objection  thereto.    It  is  tme  that  iu  the  sta  < 
meot  of  the  issues  no  mention  was  made  of 
this  defense.     In  the  seventh  inMruction.  how 
ever,the  Jury  were  told  that  if  *'pIainti(T.  before 
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the  accident,  knew  that  the  can  were  fre- 
quently switched  in  this  yard  at  the  rapid 
speed  testified  to,  and  if  he  made  no  objection 
to  such  manner  of  switching,  then  he  is  pre- 
sumed to  have  assented  thereto,  and  assumed 
the  risk  of  iniuiy  from  such  rapid  movement  of 
the  can,  and  he  cannot  recover  if  his  injuries 
were  occasioned  by  such  switching  or  move- 
ment of  the  cara:  and  if  such  you  find  the  fact 
to  be,  then  your  verdict  should  be  for  the  de 
fendant."  There  is,  then,  no  just  grounct  for 
complaint  in  this  respect.  SUU  v.  Baw^eye 
Int.  Co.  71  Iowa,  710.  That  this  instruction 
fairly  presented  the  issue  ought  not  now  to  be 
a  subject  of  contention,  inasmuch  as  it  appear* 
that  the  instruction  was  given  at  defendant's 
instance. 

8.  To  the  end  that  what  may  be  said  here- 
after may  be  properly  underetood.  it  is  neces- 
sary that  we  state  the  facts  and  circumstances 
surrounding  this  accident.  It  appean  that  just 
prior  to  being  struck,  plaintiff  and  one  Scheeler 
were  workine  on  the  tracH  of  defendant  at  a 
point  where  ft  is  crossed  by  C  avenue.  They 
were  putting  in  plank  in  the  track.  They  ha« 
been  working  there  about  twenty  or  twenty- 
five  minutes.  The  last  thing  plaintiff  did  was 
to  drive  a  spike  in  a  plank.  While  so  doing, 
he  heard  an  engine  bell  ringing.  He  looked 
up,  and  saw  the  engine  coming,  80  or  9u  feel 
away.  It  was  coming  from  the  north,  and 
on  the  track  npon  which  he  was  at  work. 
When  he  had  finished  driving  the  spike  the 
engine  was  within  10 or  16  feet  of  him.  Plain- 
tiff thus  describes  what  followed:  "I  stepped 
off  the  track,  to  allow  this  engine  to  pass,  and 
as  I  stepped  off  I  saw  a  foot  adz  on  the  other 
side  of  the  track.  '  That  was  a  tool  for  a  man 
to  work  with,  trimming  off  timbere.  I  saw  a 
man  there,  attempting  to  get  it  off  the  track 
before  the  engine  ran  over  It.  He  attracted 
my  attention  for  four  or  five  seconds,  and  I 
heard  some  one  halloo,  and  I  turned  around, 
and  about  the  same  instant  that  1  turned  I  was 
struck  by  cara  coming  from  the  south.  I  imag- 
ined I  saw  the  car.  which  seemed  to  be  about  a 
foot  from  me.  When  I  saw  it,  I  tried  to  move, 
but  could  not.  Wh(  n  I  was  struck  bv  these  cars, 
I  was  standing  from  18  inches  to  2  feet  from 
this  track,  which  is  the  main-line  track,  and  is 
the  firet  track  west  of  where  I  had  been  work- 
ing on.  1  was  struck  by  can  coming  from  the 
south,  on  the  main-line  track.  I  was  standing 
there,  and  the  engine  going  south  on  the  track 
I  had  been  working  on  had  not  got  by  me  yet.  I 
was  standing  between  the  tracks,  I  would 
judge  about  18  inches  to  2  feet  from  the  main- 
line track.  The  distance  between  these  tracks 
is  7  feet  and  10  inches.  The  can  that  struck 
me  were  coming  from  the  soath.  I  had  been 
facing  the  east  That  would  be  looking  to- 
wards the  track  1  had  been  working  on.  While 
working  on  this  track,  I  had  been  facing  north. 
When  I  stepped  off  of  the  track  I  had  been 
working  on,  I  was  looking  east.  Before  at- 
tempting to  drive  this  spike,  I  looked  down 
south  along  the  track.  I  had  a  view  of  them 
all,  and  1  could  see  the  adjacent  tracks.  While 
working  there,  I  was  facing  in  the  opposite 
direction  from  which  these  care  come.  I  had 
looked  down  these  tracks  a  snioute  or  a  minute 
and  a  half  before  the  accident.  During  that 
time  I  drove  the  spike,  and  got  off  the  track  to 
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l8t  the  engine  pass  that  was  coming  from  the 
hoitb.  I  did  not  think  there  was  more  than 
five  seconda  passed  from  the  time  I  got  off  of 
the  track  where  I  had  heen  workine  before 
I  was  struck*  As  I  looked  at  this  foot  adz 
on  the  track,  I  was  in  the  act  of  looking 
•outh,  but  this  man  attracted  my  attention, 
who  was  attempting  to  take  the  foot  adz  oil 
the  rail,  for  five  or  six  seconds.  My  attention 
was  next  attracted  by  someone  crying  oat.  I 
was  startled  by  it.  Just  before!  was  atmck 
by  these  cars  coming  from  the  south,  I  was 
looking  toward  the  east.  At  the  time  some 
one  cried  out  I  looked  toward  the  right,  and  as 
I  did  so  the  cars  seemed  to  be  about  a  foot 
from  me.  I  wns  struck,  and  they  tbrowed  mc 
right  square  around  with  my  face  to  the  north, 
knocking  me  down,  and  running  oyer  my  left 
arm.  The  wheels  ran  oyer  it  in  three  or  four 
places.  The  muscles  of  my  arm  were  on  the 
rails,  and  my  hand  was  on  the  rail  and  the 
wheels  went  over  the  muscles,  starting  a  little 
above  the  e11x>w  and  coming  down  over  the 
forearm  and  over  the  hand,  which  of  course 
crushed  my  arm.  There  was  no  endne  at- 
tached to  the  cars  that  struck  me.  I  would 
Judge  they  were  going  at  the  speed  of  8  or  0 
miles  an  hour  at  the  time  they  struck  me." 
The  testimony  also  showed  that  the  foreman 
was  some  two  car  lengths  away  when  the  ac- 
cident happened,  that  he  gave  plaintiff  no  no- 
tice of  approaching  trains,  and  that  plaintiff 
had  never  worked  m  a  yard  where  the  prac- 
tice of  kicking  cars  was  followed,  and  that  he 
had  no  knowledge  of  the  practice  in  the  Gedar 
Rapids  yards.  The  fireman  on  the  engine 
which  came  from  the  north  testified  that  the 
cars  which  struck  plaintiff  were  coming  on  the 
main  line,  and  were  not  attached  to  any  engine, 
that  they  were  being  kicked,  and  were  ap- 
proaching from  the  south;  that  he  hallooed  to 
plaintiff  when  the  cars  were  40  or  50  feet  from 
liim,  but  plaintiff  did  not  then  have  time  to  get 
away;  thai  three  or  four  seconds  elapsed  be- 
tween the  time  plaintiff  stepped  off  and  the 
time  he  was  struck  by  the  cars;  that  one  Brad- 
sbaw  hallooed  to  plaintiff  at  about  the  same 
time  that  be  did.  Eyidence  was  introduced 
showing  that  it  was  the  duty  of  the  section 
foreman  to  take  care  of  hia  men,  to  call  them 
off  the  track  when  trains  were  approaching, 
and  to  direct  them  on  which  side  of  the  track 
to  go.  On  the  Saturday  prior  to  this  accident. 
the  section  foreman,  at  a  time  when  plaintiff 
was  on  the  track,  told  him  to  keep  on  with  his 
work,  and  he  would  tell  him  when  a  train  was 
coming.    Bcbeeler,  who  was  working   with 

Elaintuf  immediately  prior  to  the  accident,  says 
e  did  not  see  or  hear  the  approach  of  the  cars 
which  struck  plaintiff.  AuffusUne,  a  brake- 
man,  says  these  cars  were  kicked,  and  he  was 
on  top  of  the  middle  car;  that  there  were  three 
of  them.  He  remained  on  top  of  tbis  car  until 
plaintiff  was  struck.  He  saw  plaintiff  as  the 
cars  were  going  down  the  track,  and  at  a  point 
about  about  100  to  150  feet  from  him.  He  savs 
he  had  '*the  slack  drawn  upon  the  middle 
brake.  It  was  set  a  little,  but  not  set  as  tight 
aa  I  could  get  it.'*  He  continued  to  see  plain- 
tiff until  the  cars  were  within  50  or  75  feet  of 
C  avenue  crossing.  It  appears  that  it  was  the 
usual  practire  to  kick  cars  in  these  yards.  Also. 
that  if  plaintiff  had  looked  south  at  the  right 
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time,  he  could  have  seen  at  least  300  feet, 
and  probably  further,  down  the  track.  The 
defendant  introduced  no  evidence. 

4.  The  court  gave  the  jury  the  following  in- 
atraction :  "(5)  If  you  find  from  the  evidence 
that  plaintiff  was  in  the  employ  of  refendant 
at  the  time  of  the  injury  complained  of,  and 
was  employed  in  repairing  defendant's  track  at 
the  point  where  the  accident  occurred;  that 
while  so  employed  his  attention  was  necessarily 
engaged  by  reason  of  the  nature  of  the  dutiea 
he  was  then  engaged  in;  that  while  so  engaged 
in  performing  siicb  duties  a  train  was  approach- 
ing him  on  said  track,  and  that  it  was  near  to 
him  when  discovered  for  the  first  time  by  him; 
that  in  the  emergency  and  hurry  to  get  out  of 
the  way  of  such  train  so  approaching  plaintiff 
stepped  back  from  said  track,  and  near  to  the 
track  lying  next  thereto,  and  running  parallel 
therewith  across  the  street  crossing  at  C  avenue; 
that  while  so  standing  cars  had  been  cut  loose 
from  an  engine  on  defendant's  track,  and  were 
being  kick^  back  with  such  force  that  they 
were  running  on  said  parallel  track  at  a  rata 
of  speed  exceeding  6  miles  per  hour;  that  no 
one  was  stationed  on  or  near  the  end  of  sai^l 
cara  nearest  to  and  approaching  plaintiff,  iu 
order  to  check  speed  and  warn  persona  on  said 
track  of  their  approach;  that  plaintiff  did  not, 
in  the  ezerciae  of  ordinary  care  and  diligence 
diacover  the  approach  of  aaid  cars  in  time  to 
ayoid  iniary  to  himself;  that  plaintiff  was  not 
guilty  of  any  negligence  which  directly  con- 
tributed to  hia  injury,— then  pla'ntiff  will  be 
entitled  to  recover,  and  you  should  find  for 
plaintiff.  If  you  fail  to  so  find,  then  plaintiff 
will  not  be  entitled  to  recover,  and  you  should 
find  for  defendant."  It  is  insisted  that  in  giv- 
ing this  instruction  the  court  invaded  the  pro- 
yinoe  of  the  jury,  and  determined  as  a  matter 
of  law  that  the  facta  therein  recited,  if  estab- 
lished by  the  evidence,  constituted  negligence, 
which  authorized  a  recovery,  unless  the  jury 
should  find  that  plaintiff  had  failed  to  establish 
bis  own  freedom  from  negligence  contributing 
to  the  injury.  The  effect  of  the  inatruction 
waa  to  direct  the  jury  that  the  kicking  of  cars 
with  such  force  aa  to  propel  them  at  a  rate  of 
speed  eiceeding  6  miles  an  hour,  when  no  one 
was  stationed  on  or  near  the  end  to  warn  per- 
sona of  their  approach,  or  to  check  their  speed, 
was  negligence  aa  to  an  employee  working 
upon  the  defendant's  track,  under  the  circum- 
stances disclosed  in  the  instruction,  if  they 
found  them  to  exist;  and,  if  they  did  so  find, 
and  also  found  that  plaintiff  waa  not  guilty  of 
negligence  contritiuting  to  the  result,  he  should 
recoyer.  Generally,  the  question  of  negli- 
gence is  for  the  jury,  but  this  is  not  always  so. 
The  rule  ia  If  from  the  undisputed  facts  but 
one  conclusion  can  reaaonably  be  drawn,  then 
the  question  is  one  of  law,  but  If  under  the 
facts  different  minds  might  reasonably  reach 
a  different  conclusion  it  is  a  question  of  fact 
for  the  jury.  Milne  v.  Walker^  59  Iowa,  1S6: 
WhiUett  y.  Chicago,  R.  L  <ft  P.  R,  Co.  6t  Iowa. 
150;  Mathem  v.  Cedar  Rapid$,  80  Iowa,  463; 
fkhmidt  y.  BvrUngton,  C  R.  db  N,  R.  Co.  75 
Iowa,  609.  It  must  be  remembered  that  in 
this  case  no  eyidence  was  offered  by  the  de- 
fend'int;  that  there  is  no  dispute  as  to  the  facts 
of  the  Case,  nor,  as  it  seems  to  us,  any  room  for 
I  controversy  as  to  the  conclusions  which  must 
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be  drawn  from  tbem.  We  tbink  the  iDstmc- 
tioD  was  correct  Nor  does  it  hi  aoT  any  way 
conflict  wiibtbe  general  rule  aboye  laid  down. 
It  appears  wit  bout  conflict  tbat  these  detached 
cars  were  moving  some  8  or  9  miles  an  hour; 
tbat  tbey  were  approaching  pinintiil  with  no 
one  on  the  end  of  the  car  nearest  bim  to  warn 
bim  or  to  check  their  speed.  The  ordinance 
of  the  city  of  Cedar  Kapids,  it  is  conceded, 
limited  the  speed  of  locomotiyes  and  cars  within 
the  ciiy  limits  to  6  miles  an  hour,  and  it  is  also 
coDcoded  that  the  place  of  the  accident  was 
within  the  limits  of  said  city.  This  court  has 
held  that  a  violation  of  such  an  ordinance,  by 
running  engines  and  cnrs  at  a  prohibited  rate 
of  speed,  fs  of  itself  negligence,  CorreU  v.  Bur- 
lihgton,  0.  R.  dt  M.  R  Co.  88  Iowa,  120.  18 
Am.  Rep.  22.  This  holding  has  the  support 
of  the  gieat  weight  of  authority.  Ketm  v. 
Dmon  H  <fc  Trantsit  Co.  90  Mo.  814;  KarU  v. 
Kansag  City,  St.  J  d  G.  B.  R,  Co.  55  Mo.  476; 
3/aher  v.  Atlantic  A  P.  Bailroad.  64  Mo.  267; 
St.  Louis,  V.  cfc  T.  H.  R.  Co.  v.  Dunn,  78  111. 
107;  ScliUreth  ▼.  MiMouri  P,  R.  Co.  96  Mo. 
501);  St.  Louis  d  8.  E.  R.  Co.  v.  Mathias,  50  Ind. 
O*^;  Pennspfrauia  Co.  ▼.  IJorton,  182  Ind.  180; 
Penn/n/lcania  Co,  v.  Stegerneier,  118  Ind.  805. 
8o.  also,  it  is  a  general  rule  that  the  doing  of  a 
prohibited  act,  or  thefnilureto  perform  a  duty 
enjoined  by  statute  or  ordinHUce.  constitutes 
negligence  for  which  the  party  guilty  of  such 
act  or  omission  in  liable,  unless  excused  by  the 
cootiibutory  negligence  of  the  one  to  whose 
pel  son  or  property  an  injury  is  done.  Dodge 
V.  BurlihgUm,  C.  R  db  M.  R.  Co,  34  Iowa,  276; 
Reynolds  v.  Bindman,  82  Iowa,  146;  Sala  y. 
Chicago,  R,  L  A  P.  B.  Co,  85  Iowa,  678; 
Reed  V.  Chicago,  8t.  P.  M.  d  0.  R  Co.  74 
Iowa,  188;  lx>nergan  v.  Illinois  C.  R.  Co.  87 
Iowa,  755, 17  L.  R.  A.  254;  Terre  Haute  d  L 
R.  Co.  T.  VoeOrer,  129  HI.  540;  Dnhhtrom  t. 
St.  LouU,  L  M.  d  8.  R  Co,  18  Mo.  625.  It 
must  follow,  then,  tbat  the  defendant.  In  run- 
ning its  cars  within  the  city  limits  at  a  greater 
rate  of  speed  than  was  allowed  by  the  ordi- 
nance, was  guilty  of  negligence,  and  it  is  con- 
ceded tbat  the  cars  so  run  struck  plaintiff,  and 
inflicted  the  injury  complained  of.  The  de- 
fendant, then  is  liable  if  it  is  made  to  appear 
to  the  satisfaction  of  the  jury  that  plaintiff  did 
not  by  bis  negligence  contribute  to  produce  the 
injury.  We  think  also  tbat  the  kicking  of  the 
cars,  under  the  circumstances  disclosed  in  this 
case,  and  as  to  which  there  is  no  dispute,  was 
negligence ^j«r  se.  In  Reifsnyder  y.  Chicago,  M. 
d  St.  P.  R,  Co.  90  Iowa,  76.  where  the  injury 
was  to  a  team  of  horses,  we  said:  **We  are 
not  prepared  to  bold  that  a  railway  com 
pnny  may  switch  cars,  even  at  the  rate  of  4 
miles  an  hour,  in  its  private  yards,  where  its 
employees  know,  or  have  reason  to  expect, 
tbat  the  drivers  of  tesms  may  be  lawfully  be- 
tween the  tracks,  without  having  an  employee 
ride  such  cars.     Whether  tbey  owed  a  duty  to 

Clnintiff  to  have  a  man  on  top  of  this  car  which 
ad  been  kicked  back  would  depend  upon  cir- 
cumstances surrounding  the  accident."  In  that 
case  the  party  whose  team  was  injured  was  not 
an  employee  of  the  company,  nor  were  the 
facts  all  undisputed,  as  in  the  case  at  bar.  In 
the  case  at  bar,  plaintiff,  as  appears  from  the 
undisputed  evidence,  was  at  work  laying 
plank  in  the  track,  in  the  yards  of  the  com- 

88  L.  R.  A. 


Siny,  where  there  were  nnmeroaa  tracks, 
e  was  driving  a  spike  just  as  the  engine 
approached  from  the  north.  It  was  a  Ui- 
bor  which  demanded  his  undivided  attention, 
and  which  apparently  should  be  completed  so 
tbat  the  engine  could  pass  safely  over  the  plank. 
He  stepped  off  the  track  when  the  engine  waa 
a  few  feet  from  him,  and  in  so  doing  stepped 
over  too  far,  and  too  near  the  main  track,  when 
he  was  struck  by  these  kicked  cars.  No  one 
was  on  the  end  of  the  car  nearest  to  bim;  tbe 
man  on  the  center  car  gave  no  warning;  no 
bell  was  rung;  but  these  cars  coming  from  an 
opposite  direction,  at  a  speed  of  8  or  9  miles 
an  hour,  and  without  any  warning  ^ven  in 
time,  ran  bim  down.  He  had  lookra  south 
just  before  he  began  to  driye  the  spike.  In 
the  case  of  Chicago,  R.  L  d  P,  R  Co,  y. 
Dignan.  56  I1L487.  which  in  its  facts  is  much 
like  this,  ffae  court  said:  "That  it  is  negligence 
to  set  a  car  or  a  couple  of  cars  in  motiiin,  and 
after  givinsr  them  a  momentum  that  will  carry 
them  on\«ard  at  tbe  rate  of  8  or  4  miles  an 
hour  to  disconnect  them  from  all  controlling 
power,  and  allow  them  to  n.ove  along  where 
workmen  are  engaged,  with  their  attention  ab- 
sorbed by  their  employment,  and  where  per- 
sons are  constantly  passing  to  and  fro,  with 
no  one  on  tbe  cars  to  apply  a  brake  or  sound 
an  alarm. — that  this,  we  say,  is  negligence,  is 
a  proposition  which  cannot  well  be  denied." 
In  Delavare,  L.  d  W.  R.  Co,  v.  Qmt^rse.  189 
U.  8.  469,  86  L.  ed.  213.  a  case  where  a  train 
of  cars  was  severed  in  the  nifrbt  time,  leaving 
the  rear  portion  uncontrolled  except  by  Irakes, 
to  make  a  running  switch  across  a  public  high- 
way at  grade,  without  any  warning  that  they 
were  approaching,  it  was  hHd  to  he  ancb  an 
obvious  disregard  of  the  rights  of  a  traveler  on 
tbe  highway  attemptinic  to  croea  after  tbe  pass- 
age of  tbe  first  section  ot  the  train  that  the 
court  waa  warranted,  as  a  matter  of  law, 
not  simply  in  Instructing  tbe  jury  that  such 
facts  were  evidence  of  negligence,  but  that 
they  constituted  negligence.  Mr.  Justice 
Harlan,  In  tbe  opinion,  aald:  **If  the  evi- 
dence waa  so  conclusive  against  tbe  defend- 
ant upon  the  question  of  its  negligence  tbat 
tbe  jury  could  not  reasonably  find  to  the  con- 
trary, n  waa  competent  for  the  court,  within 
the  doctrines  of  tbe  cases  above  dted.  to  ao  fn- 
atruct  them  leaving  the  jury  to  determine  the 
question  of  the  plain tifrs  negligence,  in  re- 
spect to  which  the  eyidence  waa  conflicting." 
In  Buelow  v.  Chicago,  8t.  P.  d  K.  C,  B,  th. 
(Iowa)  60  N.  W.  617,  while  not  deciding  thia 
question,  it  was  said:  **It  may  be  conceded  for 
the  purpose  of  this  appeal  tbat  tbe  defendant 
was  negligent  in  moving  the  cars  in  question 
at  too  high  a  rate  of  sp^,  with  no  one  in  con- 
trol of  tbem,  in  a  locality  in  which  it  had  rea- 
son to  know  there  might  be  numerous  pedes- 
trians on  and  near  the  track."  Tbat  was  a 
case  of  a  flyine  switch.  The  following  cases 
have  some  hearing  upon  this  question,  though 
in  most  of  them  the  person  injured  was  not  an 
employee:  SJielby  v.  Cincinnati,  N,  0,  d  71  P. 
R.  Co.  85  Ky.  224;  Georgia  P.  R  Co.  v. 
(y Shields,  90  Ala.  29;  Barry  v.  Hannibal d8t. 
J.  R,  Co.  98  Mo.  62;  Ctmlqfs  Case,  89  Ev.  402; 
Schindlsr  v.  Afilvaukee,  L.  S.  d  W.  R.  Co.  87 
Mich.  400;  Balcer  v.  Kansas  City,  Ft.  8.  d  M. 
B.Co.\7&  Mo.  588*  Beach,  Keg.  §  217.    True 
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it  It  that  in  some  of  tbe  cited  cases  there  was 
no  one  on  top  of  the  cars  to  control  tbem. 
But  this  is  not  of  controUiDf?  Importance  when, 
as  in  this  case,  the  cars  were  beinp  moved  at  an 
unlawful  rate  of  speed,  an  act  which  the  law 
makes  negligence.  Counsel  for  appellant  cite 
several  cases  in  support  of  their  contention 
that  the  court  invaded  the  province  of  the  jury. 
We  have  examined  all  of  tbem.  Most,  it  not 
all,  of  I  hem,  are  not  authority  for  the  claim 
made  by  appellant.  The  case  of  Cliicago,  B, 
dt  Q.  R.  Co.  v.  Anderson,  88  Neb.  112.  decides 
that  it  is  error  for  a  court  to  assume  as  proved 
facts  which  are  in  controversy.  No  such 
question  is  Involved  in  this  appeal.  The  only 
cases  which  can  be  said  to  appear  to  support 
appellant's  contention  are  Mis9ovriP,  R,  Co,  v. 
Baier^  87  Neb.  285«  and  other  like  cases,  where 
it  is  held  that  negligence  is  a  question  to  be 
submitted  to  the  jui^.  and  that  the  court  can- 
not direct  the  Jury  that  certain  facts  constitute 
negligence.  But  these  are  cases  where  the 
facts  are  unlike  those  in  the  case  at  bar.    No 

Suestion  was  made  in  them  that  there  was  no 
ispute  as  to  the  facts,  and  that  the  acts 
claimed  as  being  negligent  were  so  as  a  matter 
of  law.  None  of  them  involved  the  question 
here  presented,  as  to  whether,  where  the  neg- 
ligent acts  are  not  disputed,  and  where  they 
involve  (he  violation  of  a  law  of  the  state  or  a 
city  ordinance,  and  therefore  negligence  per  m, 
that  it  is  beyond  the  province  of  the  courr  to 
direct  the  jurv  that  such  acts  constitute  negli- 
gence, and  that,  if  in  jurv  results  therefrom, 
the  defendant  will  be  liable,  unless  the  injured 
party  has  failed  to  show  that  he  did  not  con- 
tribute bv  his  own  negligence  to  produce  the 
result.  I'he  act  of  running  these  cars  at  a 
greater  rate  of  speed  than  6  miles  an  hour 
was  of  itself  negligence,  and,  regardless  of  the 
fnct  as  to  whether  kicking  cars  was  per  »e  neg- 
lisrence,  the  injury  was  inflicted  by  cars  which 
were  being  run  at  an  lUegMl  rate  of  speed,  and 
for  such  an  injury,  inflicted  upon  plaintiff  in 
the  absence  of  nei^ligence  on  his  part  which 
may  have  contributed  to  produce  the  result, 
tbe  defendant  was  liable.  This  is.  in  substance, 
what  the  court  told  the  jury,  and  tbe  instruc- 
tion, as  applied  to  the  undisputed  facts,  was  cor- 
rect. Where  the  law  makes  an  act  negligence 
per  se  it  is  manifest  that  it  is  not  necessary  that 
the  question  as  to  whether  such  act  amounts 
to  negligence  shall  be  submitted  to  the  Jury. 
Tlie  character  of  the  act  in  such  cases  is  deter- 
mined by  the  law  itself,  and  the  duty  devolves 
upon  the  court  of  stating  to  the  jury  what  the 
character  of  the  act  is.  It  must  be  remem- 
bered that  the  facts  of  this  case  remove  it  from 
the  operation  of  the  general  rule  requiring  the 
matter  of  negligence  to  be  submitted  to  the 
jury. 

6.  The  remaining  question  is  as  to  whether 
the  plaintiff,  by  his  negligence,  contributed  to 
the  injury.  The  court  instructed  the  Jury: 
That  if  there  was  a  space  of  7  feet  and  10 
faiches  between  the  tracks,  which  was  reasona- 
bly safe  to  stand  in  without  injury,  and  if 
plaintiff.  In  stepping  away  from  one  track, 
passed  over  this  space,  near  to  or  upon  another 
track,  and  was  looking  at  tbe  movement  of  a 
switch  engine,  or  was  watching  an  adz,  and 
while  so  doing  was  struck  by  a  moving  car, 
which  he  could  easily  have  avoided  by  watch- 
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fulness  on  his  part,  then  he  could  not  recover. 
That  it  was  plamtiff's  duly,  in  doing  bis  work, 
to  be  reas  ^nab  y  watchful  and  careful  for  his 
own  safety,  and  if,  through  his  neglect  to  be 
thus  watchful  and  careful,  he  steppra  upon  or 
near  another  track,  and  was  injured  by  U>ing 
struck  by  another  train,  and  he  could  by  such 
watchfulness  and  care  have  avoided  the  injury, 
then  he  could  not  recover.  That,  even  if  it 
was  the  duty  of  the  section  foreman  to  watch 
out  for  approaching  cars,  and  inform  plaintiff 
of  them,  still  it  was  plaintiff's  dutv  to  be  rea- 
sonably watchful  and  careful;  and  if,  by  exer- 
cisii  g  such  care,  he  could  have  plainly  seen 
these  cars  approaching  in  time,  and  could  have 
got  out  of  the  way,  but  did  not  look  in  time, 
and  thus  got  injured,  he  could  not  recover, 
even  though  he  was  not  warned  by  the  section 
foreman.  No  complaint  is  made  of  these  in- 
structions, but  it  is  insised  that  the  jury  ig- 
nored them,  and  that,  if  they  had  been  fol- 
lowed, tbe  verdict  must  have  been  for  the  de- 
fendant. It  is  also  claimed  that  the  court 
erred  in  not  directing  a  verdict  for  the  defend- 
ant Many  cases  are  cited  to  show  that  under 
the  circumstances  disclosed  in  this  case  plaintiff 
should  not  recover.  Most  of  them  are  cases 
of  injuries  to  strangers,  to  persons  crossing 
tracks  upon  a  highway,  of  those  walking  upon 
tracks,  trespassers,  and  the  like.  The  rule,  so 
well  settled,  which  requires  a  traveler  about  to 
cross  a  railway  track  to  stop,  look,  and  listen 
for  approaching  trains  does  not  apply,  strictly 
speaking,  to  the  case  of  one  employed  as  a  work- 
man upon  the  tracks.  MeMare/iail'v,  Chicago, 
R.  I.  dt  P.  R,  Co.  80  Iowa,  765.  While  this  is 
true,  nevertheless  plaintiff  was  lx>und  to  exer- 
cise reasonable  care  for  his  own  safety.  He 
had  no  right  to  rely  wholly  upon  the  railroad 
company  for  protection  from  passing  irains  or 
cars.  Collint  v,  Burlington,  C.  R,  dt  N,  R.  Co. 
88  Iowa,  846;  Magee  v.  Chicago  dt  If.  W.  R.  Co. 
82  Iowa,  250;  IJaden  v.  Sioux  City  dt  P.  R, 
Co.  (Iowa) '48  N.  W.  788;  Ke^ew.  ChiengodN. 
W.  R.  Co.  (Iowa)  60  N.  W.  508;  Elliott  v.  Chi- 
eago,  M.  dt  8t,  P.  R.  Co.  160  U.  8.  245,  87  L. 
ed.  1068;  AtrkfeiB  t.  Humphreys,  145  U.  S. 
418, 86  L.  ed  758.  What  was  such  care  must 
be  determined  in  view  of  the  facts  surround- 
ing the  accident  It  appears  that  plaintiff  had 
never  worked  in  yards  where  cars  were  kicked; 
that  he  was  not  acquainted  with  the  practice  of 
defendant  in  that  respect;  that  the  accident  oc- 
curred but  three  days  after  plaintiff  entered 
defendant's  employ;  that  he  was  engaged  in 
driving  a  spike  into  a  plank  in  the  crossing;  that 
he  looked  for  trains  in  the  direction  from  which 
these  cars  came  immediately  before  commenc- 
ing to  drive  the  spike;  that  while  driving  the 
spike  he  saw  an  engine  approaching  him  on  the 
track  upon  which  he  was  standing,  and  when 
he  had  finished  driving  the  spike  the  engine 
was  within  10  or  15  feet  of  him;  he  then 
stepped  off  of  the  track,  and  over  near  the 
main -line  track,  and  that  an  interval  of  from 
two  to  five  seconds  elapsed  bei  ween  the  time 
he  stepped  off  until  he  was  struck  by  the  de- 
tachea  cars,  at  which  time  he  was  watching 
the  engine  and  a  man  who  was  attempting  to 
remove  an  adz  which  lay  about  a  foot  from 
the  engine;  that  there  was  a  space  of  over  7 
feit  between  the  two  tracks,  where  he  could 
have  stood  in  safety.    The  question  is.  Could 
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he,  under  the  circumstftnoes,  by  the  exercise 
of  reasonable  care,  have  averted  the  accident? 
We  tio  not  think  that  It  can  be  said,  as  a  mat- 
ter of  law,  that  plaintiff  under  these  circum- 
stances, was  negligent.  He  was  justified  in 
working  as  he  did,  and  in  finishing  driving  the 
spike  so  that  the  engine  migiit  pass  in  safety 
over  the  crossinff.  The  interval  of  time  after 
be  stepped  off  of  the  track  until  he  was  struck 
was  80  short  that  it  is  not  clear  that  he  was 
not  excusable  for  failing  to  see  the  approaching 
cars  on  another  track.  Besides,  his  attention 
was  diverted  by  the  effort  of  his  companion. 
Bcbeeler,  to  get  the  adz  off  of  the  track  from 
in  front  of  the  approRchin&r  engine.  The  evi- 
dence shows  without  con6ict  that  after  the 
men  hallooed  to  him  he  did  not  have  time  to 
avert  the  accident.  His  companion  did  not 
observe  these  cars.  After  stepping  off  of  the 
track,  plaintiff  started  to  look  in  the  direction 
from  which  these  cars  came,  but  was  startled, 
and  his  attention  attracted,  as  we  have  said, 
by  the  attempt  of  his  companion  to  get  the 
adz  off  of  the  track.  We  cannot  say  that 
his  failure  to  observe  the  approaching  can, 
and  the  danger  of  their  striking  him,  under 
such  circumstances,  was  negligence.  Again, 
as  bearing  upon  plaintiff's  conduct  and  negli- 
gence, while'  he  had  no  right  to  rely  blindly 
upon  care  being  exercised  by  his  foreman,  or 
of  those  operating  trains  upon  the  tracks,  still 
he  did  have  a  right  to  assume  that  the  defend- 
ant would  exercise  some  care  to  avoid  sending 
cars  along  ^is  main  track  at  an  inordinate  and 
unlawful  rate  of  speed,  and  especially  so  when, 
as  it  appears,  he  was  not  conversant  with  de- 
lendant's  practice  in  that  respect.  Crowley  v. 
Burlington,  G.  E.  db  N.  R  Co.  65  Iowa,  658, 
and  668;  MeMarshaU  v.  Chicago,  R.  L  dt  P. 
R,  Co,  80  Iowa,  758;  Ominger  v.  New  Fork  C. 
<^ff,R.R,Oo,4  Hun.  159;  Schvltz  v.  Chicago 
dt  N.  W.  R.  Co,  44  Wis.  638;  Goodfeilow  v. 
Boston,  If,  db  E,  R,  Co.  106  Mass.  461;  Noonan 
V.  New  York  C.  db  E,  R.  RCo.  42  N.  Y.  8.  R. 
41;  Id.  80  N.  E.  67;  1  Thomp.  Neg.  p.  461. 
True  it  is  that  just  at  the  moment  of  time 
that  he  was  struck  he  was  not  at  work,  but, 
as  we  have  said  before,  he  had  looked  just 
before  he  commenced  to  drive  the  spike,  and 
his  attention  had  been  engrossed  in  the  mean- 
time by  the  adz  incident,  a  circumstance  which 
might  well  startle  him,  and  attract  his  atten- 
tion. Chicago,  R,  I,  db  P.  R,  Co,  v.  Dignan, 
56  111.  487. 

The  cases  relied  upon  by  appellaift,  and 
which  in  their  facts  are  somewhat  like  the 
facts  in  the  case  at  bar,  we  will  now  consider. 
The  case  of  Uaden  y.  Sioux  Gitff  db  P,  R,  Co. 
(Iowa)  48  N.  W.  784,  was  one  where  a  train 
had  been  cut.  and  plaintiff,  a  section  man  en- 
gaged in  repairing  the  track,  stepped  off  the 
track  to  let  the  first  section  pass,  and  then 
stepped  back  on  the  track  again,  without  look- 
hag,  and  was  struck  by  the  rear  section  of  tbe 
train.  He  knew  of  the  custom  to  thus  cut  the 
train  at  that  place,  and  knew  that  a  caboose 
and  passenger  car  were  usually  attached  to  the 
rear  end  of  that  train.  He  knew  all  of  these 
things  and  had  been  working  for  the  defend- 
ant for  years,  had  lived  in  full  view  of  the 
tracks,  and  had  often  seen  this  train  pass. 
He  saw  the  train  approaching.  These  facts 
are  so  unlike  those  in  the  case  at  bar  that  the 
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holding  in  that  case  is  not  authority  fw  ny- 
ing  in  a  case  like  this  that  defendant  was  neg- 
ligent as  a  matter  of  law.  In  Schaible  t.  Lak§ 
more  d  M,  8,  R.  Go.  07  Mich.  318,  21  L.  R 
A.  660,  it  appeared  that  the  plaintiff  bad  know- 
ledge of  the  manner  in  which  the  work  was 
done.  Not  so  in  the  case  at  bar.  In  Ketfe  v. 
Chicago  db  29,  W,R.  Co,  (Iowa)  60  N.  W.  5(te. 
the  facts  are  clearly  distinguishable  from  those 
i  n  this  case.  In  t  he  cited  case  the  injured  party 
had  been  in  defendant's  employ  twenty-five 
vears;  the  bell  on  the  engine  which  ran  over 
him  was  ringing;  he  could  easily  have  heard 
it;  there  was  nothing  to  prevent  his  seeing  or 
hearing  the  engine.  His  attention  was  in  no 
way  diverted,  in  Bvdow  t.  Chicago^  St.  P.  d 
K.  G.  R.  Co,  (Iowa)  60  N.  W.  617.  the  injured 
man  was  attempting  to  cross  a  railroad  yard, 
and  did  not  look  for  cars.  There  was  nothing 
to  show  *'that  be  was  bewildered,  confused,  or 
excited,  and  nothing  appears  to  excuse  bii 
omisuon  to  look  for  cars  on  the  main  line." 
In  Rutherford  r.  Chicago,  M,  db8t,P,R,  Co.^ 
Minn.  287,  it  appeared  that  deceased  was  kilM 
by  a  train  running  at  its  customary  rate  of 
spe^,  which  was  known  to  him;  that  he  knew 
that  the  train  did  not  give  signals  at  thst 
place;  and  that  his  work  did  not  require  him  to 
be  upon  the  track,  or  so  near  it  as  to  be  in 
dancer.  It  was  held  he  was  guilty  of  negli 
gence.  In  Wilder  y.  Wieeonrin  G,  B.  Co.W 
Wis.  535,  it  was  held  that  plaintiff  waa,  as  a 
matter  of  law,  guilty  of  negligence.  He  was 
a  fireman,  fully  acquainted  with  the  switching 
Yards  through  which  he  waa  walking.  He 
knew  that  switching  was  going  on  behind  him, 
and  on  the  track  upon  which  he  was  walking. 
Yet  continued  to  walk  on  the  track  without 
looking  for  trains.  In  none  of  these  cases  tre 
the  facts  like  those  in  the  case  at  bar.  Tbe 
question  of  defendant's  negligence  was  prop 
erly  left  with  the  jurv,  and  their  finding  was 
warranted  by  the  evidfence.  On  an  examinatioo 
of  tbe  entire  record,  we  discover  noertor. 
Afflrtned, 

Bothroek*  J.,  dissenting: 

I  do  not  concur  in  the  conclusion  reached  bv 
the  majority  in  this  case.  If  the  jury  had  fol- 
lowed the  instructions  given  by  the  court,  and 
applied  the  evidence  thereto,  tnere  would  have 
been  a  verdict  for  the  defendant.  That  part 
of  the  charcre  which  I  think  was  disregarded 
by  the  jury  is  to  be  found  in  the  eighth  para- 
graph, which  is  as  follows:  "If  between 
these  two  tracks  there  was  a  space  of  7  feet  and 
10  inches,  which  was  reasonably  safe  to 
stand  in  without  injury,  and  if  plaintiff,  in 
stepping  away  from  one  track,  passed  over 
this  space,  near  to  or  upon  another  track,  and 
was  looking  at  the  moving  of  a  switch  engine, 
or  was  watching  an  adz,  and  while  so  engaged 
was  struck  by  a  moving  car,  which  he  could 
easily  haYe  avoided  by  watchfulneaa  on  his 
part,  then  plaintiff  cannot  recoYer,  and  your 
verdict  should  be  for  the  defendant,  whether 
the  speed  of  such  cars  was  in  violation  of  the 
ordinance  or  not.  By  the  use  of  the  word 
'watchfulness*  in  these  instructions  is  meant 
tbe  use  of  oniinary  and  n  asonable  care." 
Substantially  tbe  same  idea  is  carried  throueL 
tbe  ninth  and  tenth  paragraphs,  with  the  ad 
ditional  thought    that,    notwithstanding   tbe 
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duty  of  the  section  foreman  to  watch  oat  for 
approacbiofc   cars,  and    inform    plaintiff  of 
them,  still  it  was  plaiotifTs  duty  to  be  watch- 
ful and   careful,  whether  he  was  told  of  the 
approach  of  the  cars  or  not.    The  fact  is  that 
the  section  foreman  was  not  at  the  place  of  the 
accident  when  it  occurred.    The  plainti  ff  testi- 
fied that  he  saw  him  about  five  minutes  before, 
taking  a  drink  of  water  out  of  a  keg  about  20 
feet  away.     Another  witness  stateof  that  the 
section  foreman  left  the  place  about  half  an 
hour  before,  and  he  saw  him  coming  at  the 
time  of  the  accident,  and  he  was  there  about 
two  car  lengths  away.    It  is  more  than  I  can 
understand     bow   the   foreman    could    have 
warned  the  plaintiil  of  his  danger     He  was 
not  present,  and  it  is  surely  an  unreasonable 
requiremeDt  Uiat  be  should  be  present  with  the 
men  at  erery  moment  of  the  day.    The  court 
doubtless  gave  this  paragraph  of  the  charge  in 
Tiew  of  the  fact  thar  the  foreman  was  not  pres- 
ent, and  because  the  plaiDtifF  was  not  in  a  posi- 
tion where   wamiog  was  required  from  any 
one.     He  stood  upright  in  a  space  7  feet  and 
10  inches  wide  between  the  tracks,  and  so  near 
one  of  theni  as  to  be  in  danger  from  an  ap- 
proaching car,  and  where  it  could  be  seen  by  a 
glance  of  tbe  eye,  which  is  almost  as  quick  as 
'a  flash  of  light,  and  carelessly  allowed  his  at- 
tention to  be  attracted  to  the  switch  engine  and 
adz,  from  which  he  was  in  no  peril,  and  he 
gave  no  attention  to  where  he  was  standing. 
Under  the  eighth   paragraph  of  the  charc^e 
there  ihould  have  been  a  verdict  for  the  de 


fendant  It  appears  to  me  no  other  result 
ought  to  have  been  reached,  considering  the 
undisputed  evidence  in  the  case.  Plamtfff 
should  have  used  not  only  his  ears,  but  bis 
eyes,  to  guard  again<<t  an  approaching  car.  As 
is  said  in  EUioU  t.  CAicago,  M,  d  8t  P,  R  Co, 
160  U.  a  246.  97  L.  ed.  1068:  "Buch  omission 
has  been  aG:ain  and  again,  both  as  to  travelers 
on  the  highway  and  emplovees  on  the  road,  af- 
firmed to  be  negligence.  The  track  itself,  as  it 
seems  necessary  to  iterate  and  reiterate,  is  it- 
self a  warning.  It  is  a  place  of  danger.  It 
can  never  be  assumed  that  cars  are  not  ap- 
propchini;  on  a  track,  or  that  there  Is  no  danger 
therefrom."  It  is  to  be  remembered  that  this 
is  not  a  case  where  an  employee  in  escaping 
from  one  danger,  and  in  the  confusion,  exposes 
himself  to  another.  The  plaintiff  left  the 
track  on  which  the  en^ne  was  approaching, 
he  was  in  no  danger,  either  real  or  apparent, 
from  that,  and  he  ought  not  to  be  allowed  to 
recover  damages  for  carelessly  standing  in  the 
place  where  he  was  injured,  because  he  was  in- 
terested in  looking  at  the  switch  engine  and 
in  the  removal  of  the  adz,  from  the  track.  It 
was   a   clear  case  of  inattention    and   negli- 

rmce.  which  ought  to  preclude  recovery, 
doubt  if  any  authority  can  be  found  for  a  re- 
coyery  upon  any  suoh  an  insufficient  showing 
of  care  for  one's  safety.  In  my  opinion,  the 
verdict  should  have  been  set  aside,  and  a  new 
trial  ordered. 

Chraaifert  J.,  ooncuis  la  this  dissent 
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Aleeal  paeaen^r  railway  bnilt  alonq^  a 
tiini])ike  road  outside  the  iimlts  of  Baltimore, 
Maryland,  under  a  oontraot  pnrohasloflr  the  priv- 
ilege from  tbe  turnpike  oompany  and  for  wbicb 
DO  street  franchise  or  ooDcessioo  of  any  kind 
whatever  has  tieen  conferred  by  the  olty,  does 
not,  upon  the  extension  of  the  limits  of  the  city 
to  include  a  portion  of  ttie  road,  become  a  **8treet 
lailway**  within  the  intendment  of  Maryland 
laws  imposhiGr  a  park  tax  of  9  percent  upon  frruss 
Koelpts  from  aU  street-railway  lines  wltliia  the 
eity  limits. 

(June  18.  1098.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Baltimore  Citv  Court  in  favor  of  de- 
fesdant  in  an  action  broaght  to  enforce  pay- 
naent  of  a  tax.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Nor.— For  passenger  railway  on  road  outsiie  of 
muQtoipality.  see  also  Penney  I  vania  R.  Ck>.  v.  Mont- 
lomery  Ooiinty  Pass.  B.  Go.  (Fa.)  87  L.  B.  A.  768. 
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Jfesfff.  Thomas  G.  Hayes*  Thomas 
Ireland  Elliott,  and  William  S.  Bryan* 

Jr..  for  appellant: 

The  ordioances  granting  the  privilege  of  lav- 
ioir  and  maiDtaining  the  tracks  were  grants  id 
tbe  nature  of  licenses  from  the  public  to  the 
corporations  to  whom  they  were  made. 

AU  the  public  grants  are  to  be  construed 
strictly  against  the  grantees  and  in  favor  of 
the  public. 

^/arth  Baltimore  Pan.  R,  Cd,  v.  North  Ave. 
R.  Co.  75  Md.  24d;  Jackson  County  Uorse  R. 
Co.  V.  Interstate  Rapid  Transit  R.  Co.  24  Fed. 
Rep.  808;  8tein  v.  BienviUe  Water  Sujjply  Co. 
141  U.  a  80,  81,  85  L.  ed.  627.  628;  Baltimore 
dO,  R  Co.  V.  StaU,  46  Md.  611. 

The  verv  question  baa,  in  effect,  been  de- 
cided bv  Baltimore  r.  Baltimore  A  T,  Tump. 
Co,  80  Md.  585. 

The  fact  that  this  extension  of  the  lines  from 
which  tbe  park  tax  was  to  be  paid  might  in- 
crease tbe  public  burdens  of  the  street  railway 
companies  affected  thereby,  can  make  no  dif* 
ference. 

American  Coal  Go.  v.  Consolidation  Coal  Co. 
46  Md.  20;  Lake  Roland  Elev,  R  Co.  v.  Balti- 
more, 77  Md.  852.  20  L.  R  A.  126;  Grt-enwood 
V  Union  Freight  Co.  105  U.  8.  18,  26  L.  ed. 
961;  West  Wisconsin  R.  Co.  T.  Trempealeau 
County  Supers.  85  Wis.  257;  English  v.  Hew 
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Eaven  <ft  i^.  Oo,  82  Codd.  240;  Warceit&r  y. 
Nmfoich  d  W.  B.  Co.  109  Mass.  108;  Sioux  City 
Street  B.  Co,  t.  Sioux  Ctty,  78  Iowa,  867,  188 
U.  8.  98,  84  L.  ed.  8»8;  2^  db  J^.  E.  B  (Jo.  ▼. 
Caeey,  26  Pa.  287. 

When  g  769  of  art.  4,  Public  Local  Laws, 
required  in  general  terma  that  the  horse  pas- 
senger railway  companies  "shall  pay  a  tax 
upon  their  gross  receipts  of  9  per  cent,"  it  is 
Tery  clear  that  this  meant  all  the  horse  passen- 
ger railway  companies,  of  which  the  defendant 
was  undoubtedly  one. 

Baltimore  dt  0,  B  Co.  ▼.  StaU,  45  Md.  696; 
San  Joee  t.  San  Joee  d  S.  C.  B  09.  58  Cal. 
481. 

Turnpikes  are  public  highways. 

Angell.  Highways,  g  9;  Elliott,  Roads  A 
Streets,  p.  58;  Uin  y.  Baltimore  dk  H,  Pose.  B, 
Co.  62  Md.  254,  ?6  Am.  Rep.  871;  Ihigan  ▼. 
Baltimore,  6  Gill  &  J.  875. 

Id  construing  a  tax  statute  the  true  rule  in 
regard  to  all  revenue  statutes  is  that  they  are 
to  DC  considered  as  remedial  in  their  nature, 
and  that  they  are  to  be  fairly  and  liberally  con- 
strued according  to  their  natural,  reasonable, 
and  fair  meaniug. 

Cornwall  v.  Todd,  88  Conn.  448;  United 
States  V.  Uod»tn,  77  U.  8.  10  Wall.  895,  19  L. 
ed.  987;  Three  Hundred  Baekete  of  Champayne 
▼.   United  f^tates  (** Fenersttin's  Champagne^'), 

70  U.  8.  8  Wall.  145.  18  L.  ed.  121;  Taylor  v. 
United  States,  44  U.  8.  8  How.  210,  1 1  L.  ed. 
564;  Smythe  v.  Fiske,  90  17.  8.  28  Wall.  880, 
28  L.  ed.  49. 

The  park  is  clearly  a  franchise  tax,  a  charse 
for  the  privilege  of  maintaining  a  street  rail- 
way, and  not  a  direct  tax  on  property. 

Stftte  V.  Philadelphia,  W.  A  B.  B.  Co.  45 
Md  8 1 9,  24  Am.  Kep.  511:  State  y.  Baltimore 
d  0.  B  Co.  48  Md.  72;  StaU  v.  Central  San. 
Bank,  67  Md.  290;  Bohr  v.  Gray,  80  Md.  274. 

Exemption  of  a  corporation  from  taxation 
will  not  relieve  it  from  a  franchise  tax. 

Jfiew  Orleans  v.  Lovteiana  Sav.  Bank,  81  La. 
Ann.  688;  Ifew  Orleans  v.  State  ^at.  Bank,  84 
Lu.  Ann.  892;  Mew  Orleans  v.  ^/ew  Orleans 
Canal  dk  Bkg.  Co.  82  La.  Ann.  104;  Govld  7. 
Baltimore.  59  Md.  880;  Cooley,  Taxn.  206,  206; 
JV>w  Orleans  City  dbL.BCo.Y,  New  Orleans, 
148  U.  8.  192,  86  L.  ed.  121. 

Messrs.  Coweiif  Croas*  A  Bond*  for  ap- 
pellee: 

The  city  can  in  no  manner  affect  the  fran- 
chise and  privileges  of  a  railway  constructed 
on  a  turnpike;  tlie  estate  of  the  railway  com- 
panv  in  the  bed  of  the  turnpike  is  absolute  and 
could  not  t>e  disturbed  by  municipal  legislation. 

Pedtiicord  v.  Baltimore,  C,  dt  B.  M.  Pass.  B, 
Co.  84  Md.  468;  Green  v.  City  db  Suburban  B. 
Co.  78  Md.  294;  Baltimore  v.  Baltimore  db  7, 
Tump,  Road  O).  80  Md.  586. 

The  park  tax  was  imposed  for  the  privilege 
accorded  by  the  city  to  the  appellant  of  using 
Its  streets  for  railway  purposes. 

Baltimore  Union  Pass,  B,  Co,  v.  Baltimore, 

71  Md.  418. 

The  defendant  having  received  no  franchises 
from  the  city,  and  operating  this  railway  upon 
a  portion  of  the  turnpike  now  within  the  city 
limits,  under  the  terms  of  the  annexation  act, 
it  cannot  be  considered  as  "a  street  railway," 
dther  under  the  act  of  1882  or  Local  Code, 
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S§  679,  768,  nor  under  the  act  of  1894,  chap. 
550.  which  refer  to  street  railways. 

HtHiges  v.  Baltimore  Union  Pass.  B.  Co,  58 
Md.  608;  Oler  v.  Baltimore  db  B  B.  Co.  41  Md. 
588. 

It  is  a  well-established  rule  in  the  construc- 
tion of  revenue  acts  that  the  duty  cannot  be 
imposed  on  the  subject,  except  by  clear  words. 

Cooley,  Taxn.  2d  ed.  267,  268;  Gurr  ▼. 
Scudds,  11  Exch.  190;  Boyd  ▼.  Hood,  57  Pa. 
101;  United  States  v.  Isham,  84  U.  8.  17  Wall. 
496,  21  L.  ed.  728;  SeebergfV  v.  Farvell,  139  U. 
8.  608.  85  L.  ed.  297;  Be  Blumenthal,  51  Fed. 
Rep  76. 

Messrs,  !•  N.  Steelet  J«  E.  Semmest  and 
Frajieie  K.  Carey  also  for  appellee. 

McSherry*  Ch.  J^  delivered  the  opinion 
of  the  court: 

The  question  involved  in  this  case  is  clearly 
stated  in  the  following  terms  by  the  learned 
judge  whose  rulings  are  now  before  us  for  re- 
view: "The  defendant  company  operates  a 
local  passenger  railway,  running  for  a  part  of 
its  length  (about  2  miles)  through  the  annexed 
district,  or  within  the  present  territorial  limits 
of  the  city  as  extended,  and  for  the  rest  of  its 
length  (about  8^  miles)  westwardly  beyond 
those  limits,  and  for  the  whole  of  its  length  on  , 
its  own  right  of  way,  acquired  and  maiutained 
at  its  own  expense.  This  right  of  way  it  has 
purchased  from  the  turnpike  company  upon 
whose  roadbed  its  tracks  are  laid,  under  legis- 
lative authority .  No  street  franchise  or  con- 
cession of  any  kind  whatever  has  been  confer- 
red upon  it  by  the  city.  Its  tracks  are  not  laid 
upon,  nor  does  it  use,  nor  has  it  received  any 
municipal  privilege  upon  any  city  street  or 
streets  acquired  from  the  city  by  grant,  dedicn- 
tion,  or  condemnation,  or  in  any  other  way, 
and  maintained  at  public  expense.'  The  ques- 
tion is  whether  such  an  enterprise  properlj 
answers  to  the  description  of  a  'street  railway,' 
within  the  intendment  of  the  laws  imposing 
the  park  tax  of  9  per  cent  upon  ^ross  receipts 
from  all  street-railway  lines  within  the  present 
city  limits." 

The  appellee  company  is  the  successor  of  the 
Baltimore,  Catonsville,  &  Ellicott's  Mills  Pass- 
enger Railway  Company.  This  latter  com- 
pany was  incorporated  by  the  general  assembly 
of  Maryland  under  an  act  passed  at  the  Jan- 
uary session  of  1860  (chap.  84).  By  authority 
of  this  act,  the  corporation  thereby  created  con- 
structed a  sinffle  track  horse  railway  upon  the 
bed  of  a  turnpike  road  owned  by  the  president, 
managers,  and  company  of  the  Baltimore  ft 
Fredericktown  Turnpike  Road,  after  first,  by 
agreement,  procuring,  for  a  money  considera- 
tion, the  right  of  way  from  the  turnpike  com- 
f)any.  The  railway  thus  constructed  was 
ocated  wholly  in  Baltimore  county,  with 
one  terminus  Just  at  the  city  limits.  Some 
thirty  years  afterwards,  this  railway  company 
became  embarrassed^flnancially,  and  was  sold 
under  foreclosure  proceedings;"  and  the  present 
appellee  was  the  purchaser,  and  assumed  the 
same  name,  with  the  single  exception  that  the 
word  * 'Railroad"  was  substituted  for  "Rail- 
way." The  reorganized  company  (the  appellee), 
having  determined  to  change  the  motive  power 
for  the  propulsion  of  its  cars  from  horses  to 
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electriofty,  was  empowered,  under  act  1894, 
chap.  16^,  to  contract  with  the  turnpike  com- 
pany for  the  amount  of  compensation  to  be 
paid  to  the  latter  for  the  use  of  its  roadbed  by 
this  different  and  more  rapid  method  of  transit. 
Conformably  to  this  act,  the  right  to  use  the 
turnpike  rcuuibed  for  an  eiectric  railroad  was 
acquired  by  agreement,  for  the  sum  of  $28,000 
in  money,  and  the  further  consideration  of  the 
performance  of  certain- stipulations,  which 
need  not  t>e  stated  or  considered,  as  they  are  not 
material  in  respect  to  the  pending  controversy. 
By  chapter  08  of  the  Acta  of  1888,  the  limits  of 
Baltimore  were  extended,  and  port  of  the  rail- 
way now  owned  by  the  appellee.and  theretofore 
built  by  its  predecessor,  was  brought  within  the 
enlarged  outlines  of  the  dty.  When  permission 
was  first  given  by  the  mayor  and  city  council, 
in  1858,  by  ordinance  to  certain  individuals,  to 
construct  a  passenger  railway  upon  some  of  the 
dty  steels,  and  to  run  thereon  cars  drawn  by 
horses,  a  tax  of  one-fifth  portion  of  the  whole 
passenger  receipts  was  exacted;  and  when  in 
1862,  t£ese  same  individuals  secured  from  the 
general  assembly  an  act  incorporating  the  Balti- 
more City  Passeneer  Railway  Company,  the 
exaction  of  one  fifth  of  the  gross  receipts  was 
embodied  in  the  4tb  section  of  the  charter, 
▲s  succeeding  street-railway  companies  were 
formed,  a  like  tax  were  imposed  upon  them  by 
the  city.  In  1874,  by  ordinance,  the  rate  of 
this  tax  was  reduced  to  12  per  cent;  and  in 
1882  the  legislature,  by  chapter  239,  provided 
''that  each  of  the  several  passenger  horse  rail- 
way companies  in  the  city  of  Baltimore  shall 
charge  five  cents,  and  no  more,"  for  conveying 
each  passenger,  etc ;  and  by  the  2d  section, 
"that,  in  lieu  and  substitution  of  the  12  per 
cent  now  imposed  upon  and  payable  by  the 
said  seyeral  passenger  horse-railway  componies 
mentioned  in  the  1st  section  of  this  act,  the 
said  several  passenger  horse- rail  way  companies 
shall  pay  ...  a  tax  upon  their  gross  re- 
odpts  of  9  per  cent,"  etc.  This  tax  is  what  is 
known  as  the  "park  tax,"  and,  up  to  the  time 
of  the  annexation  to  the  city  of  the  outlying 
belt  in  1888,  was  imposed  upon  and  collected 
onlv  from  street-railway  companies  upon  the 
basis  of  their  receipts  within  the  city  limit 

Since  the  dedslon  by  this  court  of  the  case 
of  Baltimore  Union  P.  R.  Co.  ▼.  Baltimore,  71 
Md.  405,  there  can  be  no  question  that  the  tax 
thusimposed  was  laid  and  collected  in  consid- 
eration of  the  privilege  or  franchise  granted  by 
the  city  to  the  several  street-railway  companies 
to  lay  their  tracks  and  to  run  their  cars  upon 
the  public  thoroughfares  of  the  dty.  "The 
9  per  cent  tax  .  .  .  has  been  imposed  for 
the  privilege  accorded  by  the  city  to  the  appel- 
lant of  using  its  streets  for  railway  purposes." 
71  Md.  418.  There  is  no  preteniie  that  the  tax 
was  ever  imposed  or  rollecled  either  in  respect 
of  gross  earnings  received  from  suburban 
travel,  or  in  respect  of  such  earoiogs  accrued  to 
any  other  railway  than  one  located  and  oper- 
ated upon  a  public  street  of  the  city.  The 
histo^  of  the  legislation  relating  to  this  subject 
would,  apart  altogether  from  the  explidt  lan- 
guage used  in  71  Md.  405,  be  sufficient  to  dem- 
onstrate, we  think,  that  the  tax  was  a  franchise 
tax  exacted  in  exchange  for  the  privilege  ac- 
corded these  several  companies  to  lay  their 
rails  and  run  their  cars  upon  city  streets, — 
88  L.  R.  A. 


streets  subject  to  the  control  of  the  mayor  and 
city  council  of  Baltimore,  and  subject  to  do 
other  dominion  whHtever.  This  is  emphasized 
by  the  ordinance  wbich  reduced  the  rate  ot  ibe 
tax  to  12  per  ceot  for  it  proyided  that  the  sev- 
eral railway  companies  named  in  it  (and  the 
appellee  is  not  included)  should  be  required  to 
pay  to  the  city  resister  12  per  cent  of  their 
gross  receipts  "in  lieu  of  the  one  fifth,  as  now 
required  under  their  respective  grants."  Clear- 
ly, this  language  indicates,  if  it  does  not  ex- 
pressly declare,  that  the  tax  was  the  equivalent 
for  the  grant;  and  consequently,  if  there  were 
no  grant,  there  was  to  be.  and  in  reality  was, 
no  tax.  When  subsequent  legislation  spoke  of 
streets  in  connection  with  this  class  of  railways^ 
it  manifestly  meant  streets,  and  not  private 
rights  of  way.  It  would  do  yiolence  to  the 
words  employed  in  the  act  of  1804  (chap.  660), 
relating  to  this  subject,  and  would  ignore  the 
distinctive  character  of  the  tax  itself,  if  the 
term  "street  railway"  were  stretched  so  far 
from  its  natural  and  primary  meaning  as  to 
force  it  to  include  railways  that,  though  oper- 
ated like  street-railways,  are  in  fact  not  built 
upon,  and  do  not  occupy,  streets  at  all. 

As  the  act  of  1888  has  brought  part  of  the 
appellee's  tracks  within  the  new  limits,  it  is 
insisted  by  the  city  that  the  appellee  (jecame 
liable  to  pay  this  tax  upon  the  earnings  re- 
ceived from  that  part  of  the  road,  solely  be- 
cause of  the  extension  of  the  dty  outl  nes,  even 
though  the  turnpike  road  still  continues  a  turn- 
pike road  and  has  not  become  a  street  at  alL 
But  the  obvious  answer,  it  seems  to  us,  is  that 
appellee's  road  was  not  constructed  upon  a 
street  of  the  dty,  is  not  now  located  on  such  a 
street,  but  was  built  upon,  and  still  occupies, 
its  own  purchased  right  of  way  over  which  the 
city  has  not  now,  and  never  has  had,  control, 
and  as  to  the  occupancy  of  which  the  city 
could  not  confer,  and  neyer  undertook  to  con- 
fer, on  the  appellee,  any  right  or  privilege 
whatever.  A  permission  given  by  the  city  to 
the  appellee  to  locate  its  tracks  upon  their  pres- 
ent dte  along  the  bed  of  the  turnpike  would 
have  conferred  no  right  or  authority  to  con- 
struct the  road  where  it  is  now  located.  That 
riffht  and  authority  were  derived  from  the  leg- 
islature and  from  the  turnpike  company.  If 
then,  no  right  ^  as  conferr^  by  the  dty, — ^and 
confessedly  there  was  not,  for  the  tracKs  were 
laid  long  before  the  city's  limits  embraced  any 
part  of  the  territory  through  which  the  appel- 
lee's railway  runs, — the  city  gave  nothing  to  the 
appellee  in  exchange  for  which  it  could  law- 
fully exact  the  franchise  tax;  and  in  this  vital 
particular  the  appellee  differs  widely  from  the 
old  lines  constructed  within  the  city  and  upon 
the  beds  of  the  city's  streets.  The  extension  of 
the  city  limits  cave  to  the  appellee  no  rights  or 
privileges  which  it  did  not  have  before.  It 
granted  to  the  company  noauthoritv  it  did  not 
already  fully  possess  and  enjoy.  Ir  the  appel- 
lee held  before  the  act  of  1888  none  of  its  rights 
as  to  the  occupancy  of  the  turnpike  by  grant, 
license,  or  permission  from  the  city,  and  if  it 
acquired  from  the  city  since  the  extension  no 
other  rights  tban  it  had  before,  there  can  be  no 
ground  upon  which  the  claim  to  collect  the  tax 
can  be  placed,  unless  it  be  that  the  act  of  1882 
and  a  subsequent  act  of  1894  (chap.  550)  haye 
authorized  the  city  to  impose  a  gross  receipt 
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tax  for  the  beDeflt  of  the  (Atj,  without  regard 
to  whether  the  railway  be  located  on  a  city 
street,  oo  a  turnpike  road,  or  wholly  on  private 
property,  acquired  by  the  company  through 
purchase  or  condemnation.  There  is  no  such 
intention  manifested  in  either  of  the  statutes 
referred  to,  and  we  are  not,  in  our  judgment, 
authorized  to  expand  by  sheer  implication  a 
tax  burden  of  this  kind  soas'tomake  it  include 
an  object,  or,  spcHking  more  accurately,  a  per- 
son, natural  or  artificial,  obviously  not  within 
the  scope  of  the  original  scheme  devised  to  raise 
itvenue  for  the   maintenance  of   the  parka. 


Without  going  into  any  of  the  other  questions 
discussed  at  the  bar  and  in  the  elatmrate  briefe 
filed,  it  seems  to  me  no  valid  reason  can  be  aa- 
signed  for  holding  that  the  appellee  is  now 
liable  to  pay  this  gross  receipt  or  park  tax.  The 
road  does  not  answer  the  de»cription  of  the 
class  of  railways  heretofore  subjected  to  the  tax; 
and  this  is  so  because  it  never  Vas,  and  is  nol 
now,  located  on  a  street  of  the  city.  In  our 
Judcrment  the  rulings  below  were  right,  and 
the  Judgment  appealed  from  should  be  affirmed. 
Judg/Mni  c^firmed^  wiUi  ooata  above  and  b^ 
low. 


MINNESOTA  SUPREME  COURT. 


Clarence  8.  NIXON,  Betj^. 
Gaitiiner  H.  RBEYBS,  AppL 


.Minn. 


*1.   A  oomplatnt  whieh  alienee  that*  at  a 

time  and  pUoe  stated,  tlie  defendant  Imprisoned 
the  plalntlfl  withoat  probable  cause,  states  a 
cause  of  action. 

2.  A  eaptaln  of  a  oompany  of-  the  Na- 
tional Guard  of  this  state,  when  it  is  not  act- 
Inir  as  a  military  force.  Is  not  authorised  to  sum- 
marily punish  by  imprisonment  a  member  of  his 
company  for  a  refusal  to  obey  his  orders. 

amy  19, 18061) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  St.  Louis  Ck)ucty  over- 
ruling a  motion  for  a  new  trial  after  a  verdict 
in  favor  of  plaintiff  in  an  action  broujcht  to  re- 
cover damages  for  alleged  false  imprisonment 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

J/r.  J.  L.  Waekbom,  with  Mr.  Chester 
McKuaick,  for  appellant: 

The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  averment  of  * 'malice  and  probable 
cause"  maj  be  treated  as  surplusajze,  pr  as  mat- 
ter merely  in  aggravation  of  dama^ses. 

Aehrayd  ▼.  Aekroyd,  8  Daly,  l»:  Going  t. 
Dinwiddie,  86  Cal.  688;  Milett  ▼.  MeDermoU, 
81  Cal.  271;  Triicony  v.  Orr,  49  Cal.  617. 

If  the  complaint  in  this  action  contains  the 
statement  of  a  sin/^^le  fact  it  is  'Hbat  the  defend- 
ant imprisoned  the  plaintiff/'  and  even  this 
statement  would  fall  under  the  head  of  conclu- 
sions. 

Pom.  Rem.  &  Rem.  Rights,  2d  ed.  §g  517, 
S80. 

The  complaint  must  contain,  generally,  all 
the  facts  which,  upon  a  general  denial,  the 
plaintiff  will  be  bound  to  prove  in  the  first  in- 

^Headnotes  by  8tart,  Ch.  J. 


stance  to  protect  himself  from  a  nomuit  and 
show  himself  entitled  to  a  judgment. 

Van  SantToord,  PL  2d  ed.  p.  215. 

Toconstitute  the  injury  of  false  impriionment 
there  are  two  points  requisite:  (1)  the  deten- 
tion of  liie  person;  and  (2)  the  unlawfulness  of 
the  detention. 

8  Bl.  Com.  chap.  8. 127;  Addison,  TorU, 
chap.  12.  §2;  1  Hilliard,  Torts,  p.  219;  Aekroyd 
▼.  Ackroya,  supra;  Cunningham  t.  KaU  Ri'cer 
Electric  Light  Oo.  42  N.  T.  S.  R.  212;  Going 
V.  Dinwiddie,  86  CaL  688;  King  v.  Johnston, 
81  WU.  678;  Crou>ea  v.  Gleasou,  10  Me.  826: 
Ocean  S.  S.  Co.  v.  WiUiame,  69  Ga.  251. 

A  commanding  officer  is  vested  with  requi- 
site authority  to  enforce  obedience  to  the  rules 
and  regulations  of  his  organization. 

Military  Code,  $  4,  art.  8. 

It  is  the  rule  of  military  law  recognized  by 
the  courts  that  an  inferior  must  obey  the  com- 
mands of  his  superior  in  authority,  nor  as  a 
general  rule  can  the  inferior  question  the  pro- 
priety or  expediency  of  the  command. 

McCali  Y.  MeDowelh  Deady,  288;  15  Am.  A 
Eng.  Enc.  Law,  p.  489;  SUiU,  Bend,  ▼.  Har- 
rison, 84  Minn.  526;  PeopU,  Skinnell,  ▼.  Rand, 
41  Hun,  529;  Johnstone  v.  Sutton,  1  T.  R.  544; 
Warden  v.  Bailey,  4  Taunt.  67;  Wall  t. 
M'Namara,  1  T.  R.  686;  Schuneman  v.  DiNee, 
14  Johns.  285;  Vanderbilt  v.  Downing,,  11 
Johns.  83. 

Mr,  O.  W.  Baldwint  for  respondent: 

The  circumstances  of  the  arrest  should  not 
beset  out  in  a  pleading,  and,  if  let  forth,  may 
be  stricken  out  on  motion. 

Eddy  V.  Beach,  7  Abb.  Pr.  17;  Shaw  ▼.  Japm, 
4  How.  Pr.  119. 

If  a  justification  is  claimed  it  is  an  affirma- 
tive defense,  and  must  be  pleaded  in  exteneo  by 
defendant  and  proved  as  pleaded. 

Estee,  PI.  &  Forms,  2d  ed.  pp.  643-645. 

The  liRislature,  by  ^  52,  art.  8.  chap.  12» 
Minn.  Stat.  1878,  provides  that  each  com|>any 
may  adopt  constitution  and  by-laws  not  in 
conflict  with  ilie  Miliiarv  C<>de,  etc. 

Paragraph  55,  of  tlie  Military  Co<]e  provides 
punishment    for    breach    of    discipline  and 


NoTB.— The  above  caffe  ^eems  to  be  a  novel  one. 
For  other  matters  about  militia,  see  Obapin  v. 
Ferry  (Wa8h.)16L.B.  A.  116,  and  note,  astooalllnf 
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out  for  service;  and  Lewis  ▼.  LewelUng  (Kan.)  S 
L.  EL  A.  510,  and  note,  aa  to  the  power  of  the  gover> 
nor  to  disband  militia. 
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method  of  prooeduTO,  whfle  H  68,  art  10.  of 
■aue  provideB  for  procedure  by  court  martial. 

The  legislature  havinfc  made  full  provisioo 
in  pursuance  of  theeoDStitutioual  requiremeut, 
it  alouecan  be  pursued,  and  an  officer  cannot 
arbitrarily  take  the  law  into  his  own  hands 
and  both  determine  the  offense  and  adjudge 
the  Denaltv 

2  Addison,  TorU,  Wood's  ed.  pp.  18^  19, 
51.52. 

Start,  Oh.  J.,  deliTeredthe  opinion  of  the 

court: 

Action  to  recover  from  the  defendant  dam- 
aces  for  the  false  imprisonment  of  the  plaintiif . 
^rdtct  for  the  plaintiff  for  |16.  The  defendant 
appeals  from  an  order  denying  its  motion  for  a 
new  trial  The  record  presents  two  questions 
for  our  decision:  First.  Does  the  complaint 
state  a  cauM  of  action?  Second.  Has  a  cap- 
tain of  a  military  company  organized  pursuant 
to  the  Military  Code  of  this  state  authority  to 
summarily  punish  by  imprisonment  an  en- 
listed man,  when  not  in  actiTC  serrice,  for  re- 
fusing to  obey  his  orders? 

1.  The  complaint  is  in  these  words:  "Plain- 
tiff alleges  that  on  the  18th  day  of  May.  1894,  at 
the  city  of  Duluth,  Bt.  Louis  county,  Minnesota, 
the  defendant  imprisoned  him  for  two  hours 
and  fortT-flve  minutes  without  probable  cause, 
that  saia  act  was  done  wilfully  and  maliciotis- 
W,  with  the  intent  to  humliate  and  disgrace 
this  plaintiff  in  the  presence  of  his  comrades 
and  in  the  opinion  of  his  associates;  that  plain- 
tiff was  damaged,  by  reason  of  the  premises, 
in  the  sum  of  $1,000."  The  objection  made 
to  this  complaint  by  the  defendant  is  that  it 
does  not  allege  any  facts  showing  the  manner 
of  the  imprisonment,  and  that  it  was  unlawful, 
— an  essential  element  in  a  charge  of  false  im- 
prisonment. If  the  complaint  is  defective  in 
this  respect,  it  is  cured  by  the  answer,  which 
practically  admits  the  imprisooment,  and  sets 
out  the  cause  and  manner  of  the  imprison 
ment  in  justi Oration.  Warner  ▼.  Loekerby,  28 
Minn.  28;  LeOur  t.  Getman,  80  Minn.  82 L. 
But  the  complaint  states  a  cause  of  action. 
1  Estee,  PL  &  Pr.  561.  The  allegation  that  the 
defendant,  on  and  at  the  time  and  place  stated, 
imprisoned  the  plaintiff,  without  probable 
cause,  for  2  hours  and  45  minutes,  is  not  a  con- 
clusion of  law,  but  a  composite  statement  of 
ultimate  facts,  ms.,  the  imprisonment  of  the 
plaintiff,  and  that  it  was  without  protmble 
cause.  If  the  imprisonment  was  without  prob- 
able cause,  it  could  not  have  been  either  law- 
ful or  -justifiable. 

2.  The  second  question  Is  answered  in  the 
negatiye.  "It  shall  be  the  duty  of  the  legisla- 
lature  to  pass  such  laws  for  the  organization, 
dicipline,  and  service  of  the  militia  of  the  state 
as  rony  be  deemed  necessary. "  Const,  art.  12. 
The  legislature,  pursuant  to  this  provision  en- 
acie'l  a  Military  Code.  Gen.  Stat  1894.  p.  477, 
chap.  12.  Each  company  is  authorized  by 
this  Code  to  adopt  a  constitution  and  by-laws 
not  in  conflict  with  the  Co<ie.  Gen.  Stat.  1894. 
$  1751.  Provisions  are  also  made  for  trial  of 
oflicers  and  enlisted  men  by  courts- martial. 
Id.  $  1757.  The  Code  (Gen.  Stat  1894,  §  1754) 
also  expressly  provides  for  the  trial  and  pun- 
ishment of  members  of  the  company  who  are 
guilty  of  disobeying  the  orders  of  their  super- 
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tor  officerR,  or  of  any  other  breach  of  discipline, 
in  these  words:  "In  case  any  member  of  such 
regiment,  battalion,  company,  or  battery  shall 
have  incurred  any  of  the  floes  or  penalties  pre- 
scribed in  its  said  constitution  and  by-laws,  bv 
reason  of  his  failure  or  neglect  to  perfo'rm  hu 
duty  as  a  member  of  said  regiment,  battalion, 
company,  or  battery,  or  by  disobedience  of 
orders,  or  by  acts  of  insubordination,  or  con- 
duct prejuaicial  to  military  discipline,  such 
failure  or  neglect  is  hereby  declared  to  be  a 
misdemeanor,  and  the  commandant,  or  other 
proper  officer  of  such  regiment,  battalion, 
company,  or  battery,  shall  make  complaint 
agliinst  such  member  before  any  justice  of  the 
peace  or  any  court  of  competent  Jurisdiction 
within  the  county  in  which  such  member  of 
•uch  regiment,  battalion,  company,  or  battery 
may  reside.  Such  Justice  or  court  shall  there- 
upon proceed  to  hear  and  determine  said  com- 
plaint and  matter  in  the  same  manner  as  in 
the  trial  and  hearins  of  cases  of  misdemeanor 
under  the  laws  of  tbis  state.  Such  member 
shall,  upon  conviction  of  such  misdemeanor, 
be  punished  by  a  fine  not  exceedini?  $10.  to- 
gether with  the  costs  of  such  proceeding,  and 
shall  be  committed  to  the  county  Jail  of  said 
county  until  said  fine  and  costs  are  paid,  for 
a  period  not  to  exceed  ten  days.  Said  com- 
plaint shall  be  made  and  proceedings  taken 
thereunder  in  the  name  of  the  state  ox  Minne- 
sota, but  without  cost  to  said  state;  and  all 
flnee  paid  thereunder  shall  be  paid  into  the 
treasury  of  such  regiment,  battalion,  com- 
pany, or  battery,  as  the  case  mav  be,  for  the 
benefit  of  its  military  fund."  These  provi- 
sions cannot  be  held  to  be  simply  cumulative, 
88  claimed  by  the  defendant.  The  legislature 
having,  in  obedience  to  the  Constitution,  ex- 
pressly provided  for  the  discipline  of  the 
militia,  and  prescribed  the  punishment  for  a 
disobedience  of  orders,  and  made  it  the  duty 
of  the  commanding  officer  to  institute  criminal 
prosecutions  for  such  offense,  the  punish- 
ment fixed  by  the  statute  is  exclusive;  and 
such  officer  cannot  take  the  law  into  his  own 
hands,  and  summarily  punish  the  offender,  by 
imprisonment  or  otherwise,  at  his  pleasure. 
We  are  not  to  be  understood  as  holding  that 
where  the  state  National  Guard  is  actinias  a 
military  force— for  example,  in  suppressing  • 
riot — the  commandinff  officer  mav  not  enforce 
instant  and  absolute  obedience  to  his  orders  by 
the  use  of  such  reasonable  force  as  may  be 
necessary.  The  statute  under  consideration 
must  be  given  a  reasonable  construction,  and 
it  is  not  to  be  construed  as  applicable  to  the 
militia  when  in  actual  military  service.  The 
fact  that  the  statute  requires  that  the  prosecu- 
tion must  be  instituted  in  the  county  where 
the  offending  member  resides  supports  this 
construction.  In  this  case  the  plaintiff  was  a 
member  of  Company  G.  Third  regiment  of 
infantry  of  the  National  Guard  of  the  state  of 
Minnesota,  and  the  defendant  was  captain 
of  the  company.  At  the  time  stated  in  the 
complaint  the  defendant,  as  such  captain, 
ordered  the  plaintiff,  who  was  present  at  the 
drill  room  of  the  company  for  another  purpose, 
and  without  his  uniform  on,  to  take  part  in  a 
special  drill.  He  refused.  Thereupon  the  de- 
fendant placed  him  under  arrest,  and  im- 
i  prisoned  him,  as  alleged  in  the  complaint   It  is 
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•pparent  from  the  record  that  the  defeDdant 
did  DOt  arrest  and  detaio  the  plaintiff  for  the 
purpose  of  taking  him  before  a  Justice  of  the 
peace,  at  the  first  reasonable  opportunity,  to 
answer  to  the  cham  of  disobeying  the  orders 
of  his  superior  officer.  On  the  contrary,  he 
seems  io  have  acted  upon  the  mlstalien  theory 
that  he  was  auvhorized  to  punish  a  disobedience 
of  his  orders  summarily,  and  at  his  discretion. 
In  tbis  he  was  mistaken.  He  should  have 
proceeded  against  tbe  plaintiff  before  a  court- 
martial  or  a  justice  of  the  peace,  or  both.  It 
is  urged  that  this  construction  of  the  statute  is 
destructive  of  military  discipline.  Of  tbis  it 
is  not  our  province  to  judge,  but  if  such  be  the 
case  tbe  remedy  is  with  the  legislature. 
Order  affirmed. 


John  COWLINa.  Betpi.. 

V. 

ZENITH  IRON  COMPANY  ei  oJL, 

and  ^ 
J.  F.  Carpenter,  Appt, 


(. 


.lOnn. 


.) 


*!•  Seetton  St  art*  10»  of  the  Constita- 
tioii  provides:  ''Eaoh  stockbolder  of  any 
oorporatioo,  exceptinff  thoee  organized  for  tbe 
purpose  of  oarryiog  on  any  kind  of  manufactur- 
ing or  mechanical  busloess,  sliall  be  Uable  to  the 
amount  of  stock  held  or  owned  by  him.**  Held, 
a  '*  mechanical  bustnesB,**  within  the  meanlug  of 
said  exception,  is  one  closely  allied  to,  or  Inci- 
dental to,  some  kind  of  manufacturing  business. 

2.   Held,  farther,  tbe  mlninfi^  of  Iron  ore 

te  such  a  mechanical  busloess,  and  the  stookhold- 
ers  of  a  corporation  organized  for  that  purpose 
are  exempt  from  tbe  stockholders*  **  double  lia- 
bility.** 

Z.  Section  S834*  Oen.  Stat.  1894»  being 
one  of  the  sectious  of  the  act  under  which  such  a 
corporation  was  organized,  does  not  prevent  tt 
from  being  a  corporation  whose  stockholders  are 
exempt  under  tbe  Oonstitution,  if  the  corporation 
never  took  the  benefit  of  that  section* 

guneSi  18061) 

APPEAL  by  Carpenter  from  an  order  of  the 
District  Court  for  8i.  Louis  County  over- 
ruling a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  enforce  the  liability  of  stock- 
holders for  debts  of  the  defendant  corporation. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

MeBsn,  Billaon*  Cong^oiit  A  Dlekin* 
•on*  with  Mtuie.  Towne  A  DaTis*  for  ap- 
pellant: 

The  complaint  shows  no  obligation  resting 
upon  the  appellant  unless,  by  reason  merely  oi 
being  a  stockholder,  he  is  personally  responsi- 
ble ^r  the  debts  of  the  corporation. 

Such  a  liability  does  not  exist  unless  it  la 
imposed  by  legislative  enactment  or  by  the 
Constitution. 

AUen  ▼.  Waleh,  25  Minn.  548. 

« 
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Const,  art.  10,  §  3.  provides:  *'  Each  stock- 
holder in  any  corporation  excepting  those  or- 
f aniseed  for  the  purpose  of  carrying  on  any 
Ind  of  manufacturing  or  mechanical  business 
shall  be  liable  to  the  amount  of  stock  held  or 
owned  by  him." 

This  corporation  is  within  the  purpose  and 
scope  of  the  exception  embodied  in  the  Consti- 
tution. 

Re  Minnesota  dkP.R  Oo.  T.  Sibleg,  %  Minn. 
18:  Cooley,  Const  Lim.  4th  ed.  •65. 

The  ultimate  purpose  of  the  exception  was 
not  to  benefit  the  stockholders  in  such  corpora- 
tions. The  purpose  was  to  benefit  the  state  by 
encouraging  tbe  building  up  and  prosecution 
of  important  industries;  the  attraction  and  In- 
▼estroent  of  foreign  as  well  as  domestic  capital; 
the  development  of  the  latent  unproductive 
resources  of  the  commonwealth. 

T3taie,  Clapp,  ▼.  Minnesota  Thresher  Mfg.  C0, 
40  Minn.  218,  8  L.  R  A.  510. 

Tbis  should  lead  to  a  Uberal  rather  than  a 
strict  construction. 

Martin  v.  WakefUld,  48  Minn.  176;  WhiU  t. 
The  Mary  Ann,  6  Cal.  463;  Sutherland,  Stat. 
Constr.  §  207;  Smith,  Const.  &  Sut.  Constr. 
684,  tig  m,  791;  Cooley,  Const.  Lim.  4th  ed. 
•  65;  People  v.  Horn  Silver  Min.  Oo.  IdH  N.  Y. 
76;  Com,  y.  Northern  Electric  Light  A  P.  Co. 
145  Pa.  105,  14  L.  R.  A.  107;  Atty.  Oen.  v. 
BeOe  IsU  Ice  Co.  (Mich.)  26  N.W.  811;  PeopU, 
Brush  Eleetne  Mfg.  Go,,  ▼.  WempU,  129  N.  Y. 
548,  14  L.  R.  A.  708. 

The  provision  of  the  Constitution  imposinr 
upon  stockholders  a  liability  for  the  debts  of 
tbe  corporation  is  one  in  derogation  of  com- 
mon right  to  be  extended  no  further  than  strict 
construction  carries  it. 

Sutherland,  Stat.  Constr.  866, 871.  400;  Gray 
T.  Coffin,  9  Ousb.  192;  Dane  ▼.  Dane  Mfg.  Oo, 
14  Cfray,  488;  Chase  v.  Lord,  77  N  Y.  1; 
Danters  v.  Boston,  10  Pick.  518;  Moyer  t. 
Plennsf/lvania  Slate  Co,  71  Pa.  298;  Detroit  ▼. 
Chaffee,  70  Mich.  80;  De6nnt  y.  Putnam.  45 
Mich.  268;  Wakefield  ▼.  Fargo,  90  N.  Y.  218; 
Coffin  y.  Rich.  46  Me.  507,  71  Am.  Dec.  559; 
Cook,  Stock  &  Stockholders.  214. 

With  reference  to  tbe  words  **  manufactur- 
ing or  mechanical  business,"  the  rule  is  to  be 
ol»eryed  which  requires  written  laws  to  be  so 
construed,  if  possible,  that  no  clause,  sen- 
tence, or  word  shall  be  superfluous  or  Insig- 
nificant. 

State,  OaJcland  Cemetery  Asso.,  y.  8t,  Paul, 
86  Minn.  529:  Brown  y.  Balfour,  46  Minn.  68, 
12  L.  R.  A.  878;  RoberU  v.  Chicago,  SL  P,  M. 
db  0.  B,  Co.  ^  Minn.  521;  Harrington  y. 
Smith,  28  Wis.  48;  Cooley,  Const.  Lim.  *68. 

The  word  '*  mechanical"  bears  a  meaning 
broad  enough  to  ioclude  the  business  of  mining. 

FinT^an  y.  Noerenherg,  62  Minn.  289. 

Mr,  4.  li.  Waahbum  also  for  appellant. 

Messrs.  Pealar,  Titus*  4b  Iimoii*  for 
respondent: 

If  tbe  Zenith  Iron  Company  is  not  a  manu- 
facturing or  mechanical  corporation  In  the 
sense  of  the  amendment  this  appellant  Is  held. 

WiUis  V.  Mahon,  48  Minn.  140,  16  L  R  A. 
281;  MeKusiek  y.  Seymiour,  48  Minn.  158. 


NOTB.— As  to  what  are  manufacturing  oorpora- 1  trio  nium.  Co.,  v.  Wemple  (N.  Y.)  14  L.  R.  A.  TO; 
dons,  pee  Com.  v.  Northein  Electric  Liffht  &  P.  Co.  I  Com.  v.  Potts viUe  Iron  ft  S.  Co.  (Pa.)  22  L.  U.  A-Sn^ 
(Pa.)  14  L.  B.  A.  107,  and  note;  People,  Brush  Eleo- '  Com.  v.  Juniata  Coke  Co.  (Pa.)  22  L.  R.  A.  232. 
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To  come  within  this  exception  this  mml  be 
an  exclusively  nianiifacturiog  or  mechaDical 
corporation,  or  strictly  incidental  to  or  prop- 
erly connected  therewith. 

i^tate,  Clapp,  7.  Minnesota  Threther  Mfg,  Co. 
40  Minn.  222.  8  L.  R.  A.  610:  Mohr  v.  Minns- 
sota  Elevator  Oo.  40  Minn.  845;  Arthur  t. 
WiUius,  44  Minn.  414;  Densmore  y.  Shepard^ 
46  Minn.  59:  Owaldv.  8t.  Paul  Globe  Pub.  Co. 
60  Minn.  82;  First  Hat.  Bank  ▼.  Winona  Plow 
Co.  58  Minn.  172. 

Chapter  27  of  the  €teneral  Laws  of  1881  pro- 
vides: "Any  corporation  organized  under 
this  act  may  take,  acquire*  and  hold  stock  in 
any  other  corporation  if  the  majority  in 
amount  of  stockholders  shall  so  elect." 

Section  8  is  as  much  a  part  of  the  powers  of 
the  Zenith  Iron  Company  as  if  the  same  had 
been  incorporated  in  its  articles. 

1  Cook,  Stock  &  Stockholders,  8d  ed.  8, 
note  1;  4  Am.  &  Eng.  £nc.  Law,  p.  207;  1 
Beach,  Priy.  Corp.  §  26;  1  Morawetz,  Priy. 
Corp.  §  816. 

In  determining  the  liability  under  this  consti- 
tutional provision  itisnot  what  the  corporation 
has  done,  but  what  it  was  authorized  to  do, 
which  coutrols. 

Mining  is  not  in  itself  in  any  sense,  manu- 
facturing. 

Dudley  y.  Jamaiea  Pond  Aqueduct  Corp.  100 
Mass.  188,  Commonu)ealth*s  Appeal  (Pa.)  25 
Am.  &  Eng.  Corp.  Cas.  824. 

'Or"  is  never  interpreted  to  mean  "and"  ex- 
cept in  cases  of  seeming  absolute  necessity. 

17  Am.  &  Eng.  Enc.  Law,  pp.  318-220,  and 
note  2,  p.  221;  Wdtbaeher  y.  AterriU,  87  Fed. 
Rep.  87. 

The  word  "or"  is  always  construed  "to  wit."* 
whenever  ii  is  in  explanation  of  what  precedes 
it  or  it  signifies  the  same  or  a  like  kind  of 
thing. 

(Mfford  y.  8taU,  89  Wis.  827. 

A  manufacturer  is  defined  by  Black  to  be 
one  "engaged  in  the  production  of  some  article, 
by  skill  or  labor  out  of  the  raw  material  or 
from  matter  which  has  been  sublected  to  arti- 
ficial force  or  to  which  something  has  been 
added  to  change  its  natural  condition;"  but  he 
adds:  "The  term  does  not  include  mining  cor- 
porationa." 

14  AnL  &  Snff.  Enc.  Law,  pp.  256, 257,  and 
note,  and  pp.  2o4.  269,  and  note  1,  and  p.  270; 
State,  Clapp,  y.  Minnesota  Thresfier  Mfg.  Co. 
40  Minn.  218,  8  L.  R  A.  610. 

The  words  "or  mechanical*'  were  added  so 
that  in  the  construction  of  the  statutes  the  ex- 
emption would  apply  to  all  kinds  and  man- 
ner of  manufacturing,  building,  or  making, 
whether  by  hand  or  machinery,  or  by  both. 
Both  of  these  terms  are  used  in  reference  to  the 
business  of  making,  creating,  or  constructing 
something. 

Finnegan  y.  Noerenberg,  62  Minn.  245. 

It  is  the  intent  which  governs  the  interpre- 
tation and  construction  of  this  constitutional 
provision. 

Sutherland,  Stat.  Constr.  §§  218,  287,  241, 
246,  272,  278;  8  Am.  &  Ene.  Enc.  Law,  p.  678; 
Barker  y.  Kelderhouse,  8  Minn.  207;  Crimes 
V.  Brjfne,  2  Minn.  107. 

Messrs.  Draper,  Davis,  A  Hollister,  for 
Marshall  Wells  Hardware  Co.  interveners: 

That  portion  of  g  8,  chap.  28,  Laws  of  1876, 
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declaring  that  corporations  orffaofzed  there- 
under should  be  deemed  to  be  manufacturing 
and  mechanical  corporations,  is  unconstitu- 
tional. It  is  a  legislative  invasion  of  the  Ju- 
dicial power.  It  has  no  binding  force  upon 
the  courts. 

Nor  should  it  influence  their  decision. 

Cooley,  Const.  Lim.  87;  Ervine*s  Appeal,  16 
Pa.  266,  55  Am.  Dec.  499;  People,  Smith,  y. 
Tvoelfth  Diet.  Judge,  17  Cal.  548;  Meger  y. 
Betlandi,  89  Minn.  488,  1  L.  R.  A.  777;  N<n^' 
ton  y.  Shelby  County,  118  U.  S.  425,  80  L.  ed. 
178;  Foindexter  y.  Qreenhow,  114  U.  8.  270, 29 
L.  ed.  185. 

As  a  question  of  Judicial  con!<truction,  inde- 
pendent of  the  provisions  of  chap.  28,  Laws 
1876,  the  Zenith  Iron  Company  is  not  a  corpo- 
ration organized  for  the  purpose  of  carrying 
on  a  manufacturing  or  mechanical  business 
within  the  meaning  of  the  exception  contained 
in  Const,  art.  10,  ^  8. 

State,  Clnpp,  y.  Minnesota  Thresher  Mfg.  Co. 
40  Minn.  2l8,  8  L.  R.  A.  510;  Mohr  v.  Atinne- 
sola  EletaioT  Co,  40  Minn.  848;  Arthur  v. 
WiUius,  44  Minn.  409;  'Densmore  v.  Sh'pard, 
46  Minn.  54;  First  Nat.  Bank  y.  Winona  Plow 
Co.  58  Minn.  167. 

If  any  part  of  the  businesa  of  a  corporation 
may  be  other  than  manufacturing  or  mechan- 
ical, it  will  not  come  within  the  exception. 

Arthur  y.  WiUius,  supra. 
'  The  power  conferred  upon  the  Zenith  Iron 
Company  to  hold  stock  in  any  other  corpora- 
tion precludes  said  company  from  being 
classed  as  a  manufacturing  or  mechanical  cor- 
poration. 

The  charter  of  a  company  formed  under  a 
general  law  consists,  not  only  of  its  articles  of 
assoc  ation,  but  also  of  the  general  statutes  of 
the  state  under  which  the  organization  takes 
place. 

People,  Peahody,  y.  CJiieago  Qas  Tru$t  Oo.  180 
IlL  268,  8  L.  R.  A.  497;  EOrman  y.  Chicago 
JuneUon  Co.  49  N.  J.  Eq.  217;  lAneoln  Sho$ 
Mfg.  Co.  y.  Skdd^>n,  44  Neb.  879;  Morawetz, 
Priy.  Corp.  %  819;  Orangerst  Lffe  d  H,  Ins. 
O^.  y.  Kamper,  78  Ala.  826. 


Messrs.  Mnnii,  Boyeson*  A  Thyi 
Alford   A    Hunt,    Henrj   F.    Greene* 
Scbmidt  is  Regnftolds*  Jaques  is  Hud* 
■on*  A.  J.  Thomas*  and  w»  D»  Bailej 

also  for  intenreners. 

Cant  J,  J., delivered  the  opinion  of  the  court: 
This  is  an  action  under  chap.  76,  Gen.  Stat 
1894,  and  a  defendant  stockholder  appexls  from 
an  order  overruling  his  demurrer  to  the  com- 
plaint, on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  question  involved  is  the  important  one  of 
whether  the  stockholders  of  a  corporation  or- 
ganized to  mine  iron  ore  are  exempt  from  the 
stockholders'  "double  liability."  In  article  10 
of  the  Constitution  it  is  provided  (§  8):  '*£ach 
stockholder  in  any  corporation,  excepting 
those  organized  for  the  purpose  of  carrying  on 
any  kind  of  manufacturing  or  mechanical 
business,  shall  be  liable  to  the  amount  of  stock 
held  or  owned  by  him."  The  general  nature 
of  the  business  of  the  defendant  corporation, 
as  expressed  in  its  articles  of  incorporation,  is 
"the  mining,  smelting,  reducing,  refining.and 
working  of  iron  ores  and  other  minerals,  and 
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the  manufacture  of  Irou,  ateel,  copper,  and 
other  metals."  The  only  busiDeas  actually 
carried  on  was  that  of  mining.  We  cannot 
hold  that  mining  is  a  "  manufacturing"  busi- 
ne«,  in  any  proper  sense  of  the  wora.  See 
Byer9  y.  Franklin  Coal  Co,  106  Mass.  181.  If 
this  corporation  comes  within  the  exception,  it 
mu&t  be  because  the  business  of  mining  Iron  ore 
is  a  "mechanical  business,"  within  the  mean- 
ing of  the  Consiitution.  But  if  the  stockhold- 
ers of  a  mining  corporation  are  ezem|>t,  why 
are  not  the  stockholders  of  a  corporation  or- 
ganized to  grade  and  construct  railroads,  or  a 
corporation  to  build  houses,  or  one  to  grade 
street^,  or  one  to  build  sewers  or  ditches,  or 
one  to  fence,  clear,  and  break  farms?  Thus, 
the  list  of  the  corporations  carrying  on  differ- 
ent kinds  of  business  more  or  Icsa  of  a  mechan- 
ical nature  could  be  expanded  until  the  excep- 
tion contained  in  the  Constitution  would  be  the 
rule,  and  the  rule  the  exception, — until  the 
corporations  whose  stockholders  were  exempt 
would  be  far  more  numerous  than  those  whose 
stockholders  were  not  exempt  Clearly,  this 
was  not  the  intention  of  the  makers  of  the 
Constitution.  On  tne  ether  hand,  we  cannot 
wipe  the  word  "mechanical"  out  of  the  Con- 
stitution; we  must  give  it  some  effect.  What, 
then,  is  the  proper  interpretation  of  this  con- 
stitutional provision?  We  must  determine  that 
by  considering  what  object  the  makers  of  the 
donstitution  bad  in  view  when  this  exception 
was  inserted  by  the  amendment  of  1872.  The 
exemption  provided  for  by  this  amendment 
was  intended  to  foster  manufacturing  within 
this  state,  and,  to  that  end,  to  promote  the  es- 
tablishment of  manufacturing  corporations. 
This  is  a  mutter  of  common  knowledge.  We 
are  of  the  opinion  that  it  was  the  intention  of 
the  makers  of  the  Constitution  to  exempt  fmm 
liability  the  s  ockholders  of  corporations  or- 

{ranized  to  carry  on  any  such  kind  of  meohan- 
cal  business  as  is  incidental  to  or  closely  allied 
with  some  kind  of  manufacturing  business. 
Thus,  a  concern  engaged  in  the  business  of 
manufacturing  iron  might  well,  as  a  mere  ex- 
tension of  that  business  or  as  incidental  to  it, 
mine  its  own  ore,  especially  so  if  tte  manufac- 
turing plant  and  the  mines  were  in  the  same 
locality.  In  any  event,  the  mining  of  iron  ore 
and  the  manufacturing  of  iron  are  allied  in- 
dustries; the  prosecution  of  the  former  tends 
to  promote  the  latter.  It  is  true  that,  up  to 
the  present  time,  the  iron  ore  mined  in  this 
state  has  all  been  carried  out  of  it,  to  promote 
manufacturing  elsewhere,  and  the  vast  devel- 
opment of  our  iron  mines  has  not  appreciably 
increased  the  manufacture  of  iron  within  this 
state.  But  that  does  not  change  the  principle. 
And,  besides,  the  conditions  may  in  time 
change  so  that  a  large  portion  of  the  iron 
mined  in  the  state  will  also  be  smelted  and  man- 
ufactured here.  Then,  we  are  of  the  opinion 
that  corporations  organized  to  mine  iron  ore 
come  within  the  exception  in  the  constitutional 
provision,  and  the  stockholders  of  such  corpo- 
rations, holding  none  but  fully  paid-up  stock, 
are  exempt  from  further  liabilty. 

Section  2884.  Gen.  Stat.  1894  (being  one  of 
the  sections  of  the  act  under  which  the  defend- 
ant corporation  was  organized),  provides: 
**Any  oorporation  organized  under  this  act 
may  take,  acquire,  and  hold  stock  in  any  other 
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corporation,  if  a  majority  in  amount  of  th 
stockholders  shall  so  elect."  This  section 
seems  to  authorize  the  corporation,  by  such 
election,  and  without  regard  to  what  its  arti- 
cles of  incorporation  may  provide,  to  engage 
in  the  business  of  owning  and  holding  the 
stock  of  other  corporations,  of  any  and  all 
kinds.  Respondent  contends  that,  therefore,  a 
corporation  organized  under  this .  act  is  not  a 
corporation  organized  for  the  purpose  of  carry- 
ing on  an  exclusively  manufacturing  or  me- 
chanical business,  and  its  stockholders  are  not 
exempt.  This  is  certainly  a  peculiilr  statutory 
provision.  But  as  §  2829  (one  of  the  sections 
of  the  same  act)  attempts  to  exempt  from  lia 
bility  the  stockholders  of  all  c«Tporations  or- 
ganized under  the  act,  and  as  this  section  could 
not  be  given  effect  if  it  was  held  that  every 
corroration  organized  under  the  act  was  neces- 
sanly  ''organized"  to  hold  stock  in  all  other 
kinds  of  corporations,  we  must  hold  that  it  is 
not  so  ''organized"  until  "a  majority  in 
amount  of  the  stockholders  shall  elect"  to  take 
and  hold  such  other  stock.  In  other  words, 
we  are  of  the  opinion  that,  ander  the  different 
provisions  of  the  act,  it  is  proper  to  regard  tlie 
election  of  such  stockholders  to  take  and  hold 
such  other  stock,  under  §  2834,  as  an  amend- 
ment to  the  articles  of  the  corporation.  It 
does  not  appear  that  the  stockholders  of  the 
defendant  corporation  ever  made  any  such 
election.  Therefore  it  is  not  organized  for 
any  such  purpose. 

This  disposes  of  the  case,  and  <As  m^itr  o^ 
peaJkdfrom  it  reverttd. 

Rehearing  denied. 


John  ANDERSON  ef  oJ.,  Retpii.. 

e. 

ANDERSON  IRON  COMPANY  et «!.. 

and 
Angus  R.  Macfarlane  ei  ok,  AppU, 

(. Minn,... ) 

*1  •  The  articles  of  ineorponktloii  of  the 
delisndajit  eorparation  eoneimedt  ao^ 

heUL,  It  was  not  orfmoized  for  the  purpoee  of  c^r 
tying  on  an  exclusively  mechanical  budness,  such 
that  its  stookbolders  were  exempt  from  'Mouble 
liability,**  under  the  rule  laid  down  in  OowtUiff  v. 
Zenith  Iron  Go.  (filed  herewith)  lante,  506]. 

8.  So  ikr  M  •  8829,  Oen.  Stat.  1894*  ft*- 
tempts  to  exempt  from  suoh  liability  stook- 
bolders of  corporations  organised  for  the  par- 
pose  of  '*buyinff,**  ^'sellmir,  an4  dealing  in  mineral 
lands**  (as  provided  by  i  2807^  It  is  unconstitu- 
tional and  void. 

aune  Si  1808.) 

APPEAL  by  defendants  Macfarlane  et  al. 
from  an  order  of  the  District  Court  for  St 
Louis  County  overruling  their  demurrer  to  tbe 
complaint  in  an  action  brought  to  enforce  per- 

*HeadDOtee  bv  Castt,  J. 


Note.— See  the  preoedin^r  case  of  CowttDV  ▼. 
Zenith  Iron  Co.,  and  ikitc. 
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fooal  liability  of  the  stockolden  of  fbe  Ander- 
■OD  Iron  Company  for  its  debts.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Meure  S.  T.  HarrUon  and  William 
Harrison  for  appeilaots. 

Mr,  Hear/  F,  Greene  for  reapondenta. 

Caatj,  J.,  delivered  the  opinion  of  the  court: 

This  case  was  argued  with  that  of  Cknoling 
y.  Zenith  Iron  Co,  (the  opinion  in  which  ia 
filed  herewith)  [anU^  608],  and,  like  that  case, 
this  is  an  action  under  chap.  70.  Gen.  Stat. 
1894.  But  the  articles  of  incorporation  in  this 
ease  are  somewhat  different,  and  proTide: 
'The  general  nature  of  the  business  to  be  car- 
ried on  shall  be  mining,  smelting,  reducing, 
refininff,  and  working  iron,  copper,  and  other 
minenua,  working  stone  quarries,  and  market- 
faiff  the  material  from  all  the  same;  also  buying, 
selling,  leasing,  and  dealing  in  mineral  lands 
for  the  above  purposes."  In  this  action,  also, 
the  defendant  stockholders  demurred  to  the 
complaint,  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
as  against  them,  and  appeal  from  an  order 
overrulioc  the  demurrer. 

We  only  need  to  consider  the  effect  to  be 
given  to  the  clause  "buying,  selling,  leasing, 
and  dealing  in  mineral  lands  for  the  above  pur- 
poses." Appellants  contend  that  the  *'buying, 
selling,  leasing,  and  dealing"  here  contemplated 
are  for  the  purpose  of  caning  on  mining  opera- 
tions on  the  land  ty  the  defendant  company, 
and  as  incidental  to  such  mining  operations. 
We  cannot  agree  with  appellants.  We  can  see 
how  a  mining  company  might,  as  incidental  to 
the  mining  business,  buy  mineral  lands  for  the 
purpose  or  operating  mines  upon  them,  and  sell 
tbeip  after  the  mines  were  exhausted.  But 
tbia  is  not  the  meaning  of  the  clause  in  ques- 
tion, and,  thougb  somewhat  awkwmly 
worded,  Iti  meaning  evidently  is  that  the  cor- 
poration may  buy,  sell,  lease,  and  deal  in  min- 
eral lands,  which  are  so  bought,  sold,  leased, 
and  dealt  in  for  the  purpose  of  having  some 
one  mine  them.  In  other  words,  the  corpora- 
tion may,  as  a  part  of  its  general  business  spec- 
nlate  in  mineral  lands.  This  being  so,  the 
case  is  quite  similar  in  principal  to  that  of  Pint 
Nat,  Bank  v.  Winona  Haw  Co.  68  Minn.  167, 
and  cases  cited. 

Then,  the  defendant  company  is  not  an  ex- 
cTusivelv  mechanical  corporation,  such  that  its 
stockholders  would  be  exempt  under  the  rule 
laid  down  in  Oovlingy.  Zenith  Iron  Co,  eupra, 
and  the  defendant  stockholders  are  subject  to 
the  "double  liability."  It  is  true  that  the  arti- 
cles of  incorporation  here  in  question  are  no 
broader  than  is  authorized  by  g  2827,  Gen. 
8tot.  1804,  and  that  g  2829  declares  tbst  a  cor- 
poration so  organized  "may  be  deemed  to  exist 
...  as  a  manufsctnring  and  mechanical 
corporation  under  the  Constitution  and  laws  of 
this  state."  But  the  very  purpose  of  the  con- 
stitutional amendment  was  to  prevent  the  leg- 
islature from  exempting  the  stockholders  of 
such  corporations  as  thu  from  liabilitv;  and, 
io  far  aa  §  2829  oontravenea  the  Constitution, 
we  must  hold  it  void. 

The  other  questions  involved  in  this  case  are 
disposed  of  in  the  Ooieting  Gate, 

The  order  owrrvUng  die  demurrer  ie  sii#> 
Uined. 
8S  I^  B  A. 
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*1.  Held*  the  eovrt  belew  did  aet  err  id 

allowing  the  claim  of  the  plaintiff  policy  holder. 

8.  The  defondmit  InenraAoe  eom]Muiy 
wae  en^ag^ed  in  theboaineee  of  insure 
ingp  or  indemnifying  meroantUe  oonoems  agalnsi; 
**exoeM  losses**  caused  hf  the  failure  or  insol- 
veooy  of  customers  to  whom  suob  conoerns  had 
made  tales  on  credit,  which  excess  losses  were 
ascertained  by  deduotlog  from  the  actual  losses 
16  per  oeot  thereof,  and  also  1  per  cent  of  the  to- 
tal yearns  sales,  to  be  not  less  than  a  stipulated 
amount.  The  firm  of  A.  Ik  M.  took  out  such  a 
policy,  to  run  for  one  year,  in  wtilch  It  was  stipu- 
lated that  the  year*B  sales  on  whlob  tbel  per  cent 
wss  to  be  computed  should  not  be  less  than  $90.- 
OOQ.  When  the  policy  had  run  ten  months  aod 
seven  days  the  Insurer,  beinir  insolvent,  made  an 
assignment  for  the  benefit  of  lu  creditors.  Held. 
such  asslflrnment  terminated  tbe  policy.  Durinp 
the  ten  months  aod  seven  days  which  the  pollc) 
ran,  the  total  amount  of  MUes  of  the  Insured  was 
$7B,000,  and  no  more.  For  the  purpose  of  deter- 
mining the  excess  loss,  luid.  the  1  per  cent  should 
be  computed  on  this  amount,  and  not  on  the  $80,- 
000  aforesaid.  Held,  further,  the  insured  weiv 
also  entitled  to  recover  back  the  unearned  pre 
mlum  for  the  balanoe  of  the  year  after  the  ait 
signmenti 

8«  B.  took  out  a  tstmllar  poliey*  which 
had  nm  but  a  i»art  of  the  ^ear  tor  whiuU 
It  was  taken  out  when  the  Insurer  assigned  Mr 
aforesaid.  Durlnfrthls  time,  B.  did  not  suffer  u 
sufflclent  amount  of  lo«  to  enable  blm  to  recover 
for  the  same  under  the  policy;  but  daring  the 
whole  year  for  whloh  the  policy  was  issued,  he 
did.  Held,  he  is  not  entitled,  as  asalnst  the  funds 
In  the  hands  of  the  Insuraiice  oommlssiooer,  de- 
posited under  •  88S;  Gen.  Stat.  18M,  to  treat  the 
insurer  as  a  golnir  oonoem  for  the  balance  of  the 
year,  so  as  to  recover  for  losses  ooounlng  subse- 
quent to  the  assianment. 

4.  The  D.  eorporatiOB  took  out  aaisnilar 
poliey*  which  ran  also  but  a  part  of  the  year> 
when  the  Insurer  asilfrned  as  aforesaid.  Durinv 
this  time  the  Insured  suffered  no  loss.  Beld^  It 
was  not  entitled  to  rescind  the  contract  and  re- 
cover beck  the  whole  premium  paid,  and  was 
only  entitled  to  recover  back  the  unearned  pre- 
mium for  the  balanoe  of  the  year  subsequent  to 
the  assirnment. 

6.  The  policy  of  t^e  A.  Co.  raa  the  Mtall 
jear  for  which  it  was  issued,  and  nine  days 
thereafter  the  insured  assigned  as  aforesaid.  By 
the  terms  of  the  policy  the  Insured  was  barred 
from  recoverlnir  on  the  policy  unless  it  made  final 
proof  of  its  year*s  losses  within  thirty  days  after 
the  expiration  of  the  year,  whloh  It  failed  to  do. 
Held,  the  assignment  was  a  breach  of  the  contract, 
and  the  Insured  was  entitled  to  recover  on|M 
QiMmtMm  msmtt  without  furnishing  such  proof 
of  loss. 

6.  Policj  holders  hawing  elatmn  fbr  vn- 
eamed  premimBS  are  entitled  to  participate 
lu  the  funds  In  the  hands  of  the  Insurance  com- 
missioner. 

*Headnotes  by  Qainr,  J. 


Nora.— Vbr  Insurance  against  Insolvency  of  cos- 
tomers,  see  atoo  Bbakman  v.  United  Btatse  Gkedit 
System  Oo.  (Wis.)  8S  L.  B.  A.  tt3. 
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APPEAL  by  creditorsof  the  National  Credit 
Insurance  Company  from  orders  of  the 
District  Court  for  Hennoptn  County  deuyiog 
tbem  new  trials  after  an  allowance  of  only  por- 
tions of  tbeir  claims  upon  the  assets  of  the 
National  Credit  Insurance  Company,  which 
bad  become  insolvent.    Afflrmed. 

The  facts  are  stated  In  the  opinion. 

MeMTS,  Fifield  A  Fifield  and  Henry  ^* 
Fletcher*  for  sundry  policy  holders,  appel- 
lants: 

Tbe  court  erred  in  deducting  from  the  gross 
loss  sustained  by  Allen  &  Marvin  prior  to  tbe 
dHte  of  insolvency  tbe  full  1  per  cent  of  tbe  full 
minimum  amount  of  tbe  sales  for  tbe  entire 
year,  instead  of  a  proportionate  part  of  said  1 
percent 

It  is  not  necessary  that  tbe  policy  holder 
should  have  made  sales  and  deliveries  equal  to 
tbe  minimum  amount  stated  as  tbe  amount  oo 
which  tbe  1  per  cent  initial  loss  is  calculated. 

Tbis  com  pan  V  requires  the  insured  to  carry 
tbe  risk  of  a  loss  equal  to  1  per  cent  of  his 
sales.  It  is  the  risk  of  a  loss  greater  than  1  per 
cent  against  which  the  company  agrees  to  in- 
demnifj  him. 

Tbe  statement  of  tbe  minimum  amount  of 
yearly  sales  is  not  a  requirement  that  such  sales 
must  amount  to  that  sum,  or  the  policy  holder 
will  get  no  Indemnity  whatever. 

If  a  meaning  so  disadvantageoua  to  the  as- 
sured, and  80  well  calculated  to  deprive  him 
of  all  benefit  of  bis  contract,  bad  been  in  the 
mind  of  the  company,  it  would  certainly  have 
put  it  plainly  and  unmistakably  in  the  policy. 

First  Nat,  Bank  v.  Uartjvrd  F.  Im.  Oo,  95 
U.  v"^.  073,  24  L.  ed.  568. 

If  tbe  Insurer,  by  Its  own  fault  (at  In  this 
case  by  the  insolvency),  terminates  the  contract 
before  tbe  end  of  the  year,  it  has  no  right  to 
require  tbe  Insured  to  charge  himself  with  an 
amount  equal  to  1  per  cent  of  all  ttie  losses 
which  would  result  from  an  entire  year's  sales. 

A  policy  holder  who  claims  the  return  of 
tbe  premium  on  account  of  a  breach  of  the 
policy  by  the  insurer  is  a  *'poliqr  bolder. "* 

Peoplev.  SeeuHty  L.  Im.  d  A.  Oo.  78  K  Y. 
114,    84   Am.    Rep.  622. 

Me^or$.  Fleteher,Ca4nui,  A  Boekwood, 
for  Kentucky  Jeans  Clothing  Co.,  appellant: 

Tbe  trust  fund  for  the  administration  of 
which  this  action  la  brought  was  deposited  as 
security  for  a  class  of  creditors  of  the  company, 
namely  its  policv  holders. 

Stat.  1894,  g  8882. 

The  creditors  of  the  company  who  oome 
within  tbe  proper  definition  of  the  words 
"policy  holders"  as  used  in  this  statute  had  and 
have  a  vested  right  in  the  fund  as  a  security, 
to  the  exclusion  of  all  other  creditors  of  the 
company. 

Lancashire  Ins.  Oo,  t.  MaxuteU,  181  N.  Y. 
286. 

Tbe  statute  Intends  tbe  security  for  the  bene- 
fit of  those  creditors  of  the  company  whose 
claims  grow  out  of  tbefr  policies. 

Those  who,  at  tbe  time  of  tbe  company's  In- 
solvencv,  held  claims  which  would  then  be  en- 
forceable against  tbe  company,  except  for  its 
insolvency,  are  i>olicy  holders  within  the  mean- 
ing of  the  statute;  and  no  others  are. 

33L.  R  A 


The  term  "policy  holder''  in  the  statute  must 
mean  those  between  whom  and  tbe  company 
the  relation  of  insured  and  insurer  exists; 
when  that  relation  ceases  tbe  right  to  makeanv 
claim  to  the  fund  deposited  in  accordance  with 
the  statute  ceases.  That  relation  ceases  when 
the  company  becomes  insolvent. 

Taylor  v.  NorVi  Star  Mvt,  Ins,  Oo.  46  Minn. 
198;  lie  Minneapolis  Mut.  F.  Ins,  Oo.  49  Minn. 
291;  People  v.  Security  Life  db  A,  Oo.  78  N.  T. 
114,  84  Am.  Rep.  522. 

A  loss  is  something  which  the  insurance 
company  has  agreed  to  pay. 

The  insurance  company  has  agreed  that  if 
tbe  insured  shall  suffer  losses  over  and  above  1 
per  cent  of  not  less  than  $200,000  annual  sales, 
by  reason  of  tbe  insolvency  of  the  parties  to 
whom  the  insured  shall  have  sold  goods  dur- 
ing the  period  of  the  bond,  then  the  insurance 
company  will  indemnify  the  insured  asrninst 
such  excess  losses  in  a  sum  not  to  exceed 
$2,500. 

This  means: — 

a.  That  the  company  shaU  not  be  liable  un- 
less the  total  sales  reach  a  minimum  of  $200,- 
000. 

b.  That  losses  to  tbe  extent  of  1  per  cent  of 
tbe  total  sales  shall  be  first  borne  by  tbe  as- 
sured, and  this  1  per  cent  is  called  the  initial 
loss. 

c.  That  no  claim  can  arise  under  the  policy 
until  tbe  year's  business  is  completed,  because 
until  then  it  is  impossible  to  know  what  the 
total  sales  of  tbe  year  will  amount  to,  and  it  is 
consequently  impossible  to  know  what  the 
initial  loss  of  1  per  cent  of  such  total  sales 
which  the  Insured  is  first  to  bear  will  amount 
to.  It  is  never  certain  that  there  will  be  any 
loss  above  the  initial  loss  until  the  trtal  of 
sales  is  ascertained  by  the  lapse  of  the  full 
term. 

The  point  of  time  of  legal  insolvency  Is  the 
point  from  which  to  adjust  the  respective  rights 
of  all  the  creditors  among  themselves.  The 
only  other  permissible  point  of  time  would  be 
tbe  date  of  the  commencement  of  this  action, 
which  was  the  1st  day  of  October,  1895. 

Taylor  v.  North  Star  Mut,  Ins,  Oo.  46  Minn. 
196;  Com.  Atty.  Oen.^  t.  American  L.  Ins.  Oo, 
162  Pa.  586. 

Mr.  John  F.  B jers,  for  Alien  A  Marvin, 
appellants: 

This  companv  is  insolvent,  and  all  policy 
holders  are  creditors  of  the  company  to  the 
amount  of  what  is  known  In  fire  Insurancs 
literature  as  "unearned  premiums." 

Taylor  v.  North  Star  Mut.  Ins.  Oo.  46  Minn. 
198;  Be  Minneapolis  Mut.  F.  Ins.  Oo,  49  Minn. 
291. 

Losses  oocurrinff  after  the  insolvency  of  tbe 
company  cannot  be  treated  as  claims  against 
it. 

Taylor  v.  North  Star  Mut.  Ins,  Oo.  supra; 
Doane  v.  Miataie  Mut,  M.  4b  F,  Ins.  O?.  48N. 
J.  Eq.  522;  Dean's  Appeal,  98  Pa.  101;  Gom. 
V.  Massachusetts  Mut.  F.  Ins.  Oo,  119  Mast. 
45. 

Equities  are  to  be  determined  as  they  existed 
at  tbe  date  of  tbe  insolvency  of  the  company, 
which  is  to  be  taken  at  tbe  date  upon  which  it 
made  its  assignment. 

St.  Paul  dt  M.  Trust  Oo.  v.  Leek,  57  Minn. 
87. 


laM. 
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Memnt.  Rea,  Hnbaehek,  A  Healy,  for 

Clarence  G.  Brown  €t<U.^  appellants:    • 

If  a  policy  boMer  elects  to  treat  his  policy  in 
force,  Le  nboiild  be  entitled  to  sbare  in  the  fund 
to  the  full  extent  of  tbe  losn,  if  any,  wbicb  be 
may  suffer:  if,  on  the  otber  hand,  he  elects  to 
treat  tbe  policy  broken  by  tbe  company,  be- 
cause of  its  act  in  committing  banlcruptcy,  he 
is  entitled  to  recover  back  tbe  whole  premium, 
for  tbe  contract  of  insurance  is  entire,  and  not 
severable 

IfaUhka  ▼.  Bkterly,  89  Minn.  146;  Kohn  ▼. 
Fandel,  Id.  470;  McQrath  y.  Cannon,  55  Minn. 
457. 

MeMTS,  Victor  J.  Weleh  and  Henrj' 
Conlim*  for  the  receiver: 

The  policy  holders  are  all  creditors  of  the  in- 
solvent company. 

PeapU  V.  Security  Life  In».  d  A.  Oo,  78  N. 
Y.  114.  84  Am.  Rep.  522. 

The  effect  on  an  adjudication  of  insolvency 
of  an  iosurance  company  is  to  terminate  all 
contracts  of  insurance. 

Taylor  v.  North  Star  Mut.  Int.  Oo.  46  Minn. 
li»8. 

Tbe  contract  being  broken,  the  policy  bolder 
han  »  clHlm  against  the  company  for  damages 
for  its  breach.  Tbe  measure  of  damages  has 
been  held  in  such  case  to  be  tbe  surrender 
value  of  the  policy. 

Ibid, 

Cantyt  J.,  delivered  tbe  opinion  of  the 

court: 

Tbe  defendant  the  National  Credit  Insurance 
Company  is  a  corporation  which  was  engaged 
in  the  business  of  insuring  and  indemnifying 
business  men  and  meroflntile  concerns  agninst 
"excess  losses;"  that  is.  losses  beyond  a  certain 
per  cent  or  amount  of  loss  incurred  in  their 
business  by  reason  of  tbe  failure  or  insolvency 
of  customers  to  whom  they  sold  goods  on 
credit.  Tbe  defeniant  company  was  organ- 
ized under  the  laws  of  this  state  in  1891; 
amended  its  articles  several  times  during  the 
years  18*^2, 1893,  and  1894.  On  September  10, 
1895,  being  then  wholly  insolvent,  it  made  an 
assisnment,  under  the  insolvencr  law  of  1881, 
to  the  defei;(dant8  Hayne  and  Fuller,  for  the 
benefit  of  its  creditors.  Shortly  after  Its  or- 
ganization, the  defendant  company  deposited 
with  the  insurance  commissioner  of  this  slate, 
for  the  security  of  tbe  policy  holders,  pursuant 
to  the  statute,  certain  bonds,  stocks,  and  other 
securities,  of  the  aggre^te  face  value  of  $100,- 
000.  This  action  is  brought  by  the  Insurance 
commissioner  and  one  of  the  company's  policy 
holders,  as  Joint  plaintiffs,  to  have  ita  assets  in 
tbe  bands  of  the  insurance  commissioner  and 
ita  assets  in  the  hands  of  its  said  assignee  mar 
sbaled  and  distributed  amone  its  creditor  pol 
icy  holders.  In  the  court  below  the  parties 
brought  OB  for  hearing,  and  for  allowance  or 
disallowance,  the  five  claims  of  five  such  cred- 
itors, each  claim  belonging  to  a  different  class, 
and  stipulated  the  facts  as  to  such  claim,  for 
the  purpose,  it  would  seem,  of  testing  the  re- 
spective rights  of  the  different  clanses.  The 
court  below  allowed  each  of  these  claims  for 
some  amount,  and  from  an  order  denying  a  new 
trial  all  parties  appeal. 

1.  Tbe  flrtt  of  these  claims  is  that  of  the 
plaintiff  the  Kentucky  Jeans  Clothing  Com- 

S8  Lu  R.  A. 


pany.  It  is  found  by  the  ooart  below  that  all 
of  the  allegatioDB  of  the  complaint  are  true,  f  n  m 
which  it  appears  tbat  tue  clutiiing  company 
held  a  policy  (or  bond  of  indemnity)  which  ran 
for  one  year,  and  the  year  had  expired  several 
months  before  the  insurance  comtmny  failed; 
that  the  clothing  company  suffered  losses  for 
which,  under  its  said  policy,  it  was  entitled  to 
be  indemnified  in  the  sum  of  $1,801;  and  that 
this  was  the  amount  for  which  ita  claim  was 
adjusted  and  allowed  by  the  insurance  com- 
pany itself  l>efore  its  failure.  The  court  al- 
lowed the  claim  for  the  same  amount,  and  no 
reason  la  suggested  for  disturbing  that  allow- 
ance. 

2.  Tbe  next  claim  is  that  of  Allen  &  Mar- 
vin, as  to  which  it  is  stipulated  as  follows:  ''It 
is  stipulated  as  to  tbe  defendants  Allen  <&  Mar- 
vin that  a  policy  similar  to  the  one  in  the  com- 
plaint was  issued  to  them  on  November  8, 1894, 
to  run  one  year  for  which  they  paid  a  prem'um 
of  $145,  by  which  said  defendants  were  in- 
sured to  an  amount  not  exceeding  $5,000.  to 
cover  losses  in  etcess  of  1  per  cent  of  not  lesa 
than  $90,000  annual  sales  and  deliveries;  that 
the  conditions  of  said  l)ond  were  in  all  other 
respects  identical  with  those  mentioned  in  the 
complaint;  that  prior  to  the  insolvency  of  tbe 
insurance  company  the  defendants  sold  and  de- 
livered goods,  within  the  terms  of  the  iM)licy, 
to  the  extent  of  $75,000,  and  stiffered  losses 
upon  such  sales  to  the  amount  of  |1  586.  Due 
notices  of  said  losses  were  given  to  the  com- 
pany, and  a  final  proof  thereof  was  duly  served 
upon  the  assignees  of  the  company  on  Decem- 
ber 1,  1895."  By  reference  to  tbe  policy  set 
out  in  the  complaint,  it  would  seem  that  tbe 
Allen  &  Marvin  policy  provides  that  if  they 
*'  suiTered  losses  over  and  above  1  per  cent  of 
not  less  than  $90,000,  annual  sales  made  dur- 
ing tbe  period"  of  tbe  policy,  tbe  insurance 
company  "will  indemnify"  them  ''agoinst 
such  excess  losses,  not  to  exceed  tbe  sum  of 
$5,000,  save  such  sum  or  sums  as  shall  be  de- 
ducted therefrom  as  hereinafter  provided." 
The  policy  further  provided:  "Fifteen  per 
cent  shall  be  deducted  from  tbe  total  gross 
losses  aa  covered  by  this  bond  [policy],  in  con- 
sideration of  which  said  losses  to  remain  tlie 
property  of  said  second  party."  The  policy 
did  not  run  a  year,  or  any  longer  than  ten 
months  and  seven  days,  before  the  insurer 
failed,  and  mnde  an  assignment  for  the  benefit 
of  its  creditors.  The  court  held  that  such  as-  « 
signment  canceled  the  policy  for  tbe  balance 
of  the  time  it  bad  to  run,  and  that  there  was 
due  Allen  &  Marvin  $21.85  as  unearned  pre- 
mium, and  was  also  due  them  "  the  further 
sum  of  $1,585,  less  15  ner  cent  thereof,  and 
less  the  further  sum  of  $900,  being  1  per  cent 
of  not  less  than  $90,000,  annual  sales;"  leaving 
aa  the  sum  so  due  $404.75,  which,  with  tiie 
$91.85,  amounts  to  $426.10.  Counsel  for  Al- 
len A  Marvin  make  no  obioction  tu  this,  but 
content  tbemnelvea  with  objecting  to  the  or- 
ders of  the  court  as  to  some  of  the  olbi'r  clnims. 
However,  counsel  for  other  crediiors  having 
claims  similar  to  that  of  Allen  Jk  Marvin,  hnve 
filed  a  brief  in  which  they  assert  that  tbe  latter 
claim  was  to  be  a  te^t  clnim;  and  they  asMnil 
the  court's  order  as  to  the  latter  claim  so  far  aa 
it  holds  tbat,  in  determining  ibe  excess  loss,  1 
per  cent  of  the  $90,000  should  be  deducted. 
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Counsel  contended  that  only  1  per  cent  of  a 
part  of  the  $90,000  should  be  deducted,  and 
that  such  part  should  be  equal  to  the  part  of  a 
year  which  thepoHcy  ran  before  the  failure  of 
the  insurer.  We  cannot  hold  that  the  $90,000 
should  be  so  apportioned.  Very  many  whole- 
sale concerns,  such  as  these,  make  a  yery  much 
larger  amount  of  sales  during  one  part  of  the 
year  than  during  another  part:  and  it  would 
be  unfair  to  them  to  thus  arbitrarily  divide  the 
year's  minimum  loss,  for  which  they  are  not 
to  be  indemnified.  But  we  are  also  of  the 
opinion  that  the  court  erred  in  holding  that,  in 
determiniiifr  the  excess  loss,  1  per  cent  of  the 
whole  $90,000  should  be  deducted.  The  in- 
solyency  of  the  insurer,  and  the  assignment  by 
it  for  the  benefit  of  its  creditors,  had  the  effect 
of  canceling  the  policy.  1  Wood,  Ins.  S  147. 
See  also  R$  Minneapolit  Mat  F.  In».  (%.,  49 
Minn.  391;  Taylor  y.  North  Star  Mut.  ln$  Co. 
46  Minn.  198.  Then  the  insurer  broke  his  coo- 
tract,  and  terminated' 'the  same,  before  the  end 
of  the  time  allotted  to  the  insured  in  which  to 
make  the  $90,000  of  sales.  Under  the  circum- 
stances, it  is  wholly  inequitable  to  consider  the 
$U0.O0O  at  all,  in  determining  the  amount  of 
such  excess  loss.  During  tlie  tipo  monthn  and 
seven  days  in  which  the  policy  ran,  the  insured 
made  sales  to  the  amount  of  $75,000,  and  this 
is  the  amount  on  which  the  1  per  cent  should 
t>e  computed.  Where  one  party  commits  a 
breiich  of  such  a  contract,  thereby  terminating 
it,  the  other  party  may,  as  a  general  rule,  re- 
cover on  a  quantum  nuruit  which  adopts  the 
analogy  of  the  contract  as  far  as  applicable, 
just  and  reasonable,  but  no  further.  In  de- 
termining the  excess  loss  for  which  Allen  & 
Marvin  should  be  indemnified,  they  should  be 
allowed  the  amount  of  $1,5^5,  less  15  per  cent 
of  the  same,  and  less  also  the  further  sum  of  1 
per  cent  of  $75,0(K),  which  ^ives  as  the  sum 
due  $554.75,  instead  of  the  $404.75  allowed  by 
the  court  below.  But,  as  Allen  &  Marvin 
themselves  raise  no  question  about  the  amount 
allowed  them,  the  order  of  the  court  below 
win  not  be  disturbed. 

8.  The  next  claim  is  that  of  the  defendant 
Brown,  whose  Dollcy,  similar  in  form,  com- 
menced to  run  October  18,  1894,  and  had  run 
ten  months  and  twenty-two  days  when  the  in- 
surer failed.  During  this  time  Brown  had  suf- 
fered losses,  but,  after  deducting  15  per  cent 
of  the  same,  the  balance  did  not  amount  to  1 
per  cent  of  his  sales  during  the  same  period  of 
time;  so  that  he  is  not  entitled  to  recover  for 
such  losses,  unless  he  can  include  with  them 
subsequent  losses  occurring  during  the  balance 
of  the  year  for  which  his  policy  was  issued. 
This  he  contends  he  Is  entitled  to  do,  at  least 
as  against  the  fund  in  the  hands  of  the  insur- 
ance commis<«ioner.  Section  8333.  Oen.  Stat. 
1894,  reouires  such  an  insurance  company  as 
this  to  aeposit  with  that  officer  securities  ag- 
greqrating  in  yalue  $100,000,  '*in  trust  for  the 
benefit  of  all  policy  holders."  Counsel  con 
tends  that,  as  to  ihis  fund,  Brown  might  treat 
the  insurance  company  as  a  going  concern  un- 
til his  policy  expired.  It  is  undoubtedly  true 
that  an  insurance  company  which  is  not  in- 
solvent cannot  He  down,  abdicate  its  functions, 
and  thereby  escape  future  liability  on  its  exist- 
ing contracts.  But  when  it  is  insolvent  it  is  its 
duty  to  He  down  and  make  an  assignment,  as 
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it  has  done  in  this  case;  and,  having  done  su, 
its  funds  belong  to  its  creditors  as  their  claims 
then  exist.  If,  after  such  assi||[nment,  insur 
ance  risks  are  to  be  longer  carried,  they  must 
in  fact  be  carried  by  the  creditors,  not  by  the 
insurance  company,  which  has  become  wholly 
irresponsible.  But  the  court  has  no  right  to 
compel  the  creditors  to  continue  the  insurance 
business,  or  to  surrender  up  for  that  purpose 
the  funds  on  hand.  And  it  is  wholly  imma- 
terial whether  those  funds  are  in  the  hands  of 
the  assignee  in  insolvency,  or  in  the  bands  of 
the  insurance  commissioner.  They  arc  in  each 
case  equally  the  funds  of  the  creditors.  The 
court  did  not  err  in  allowing  Brown  nothing 
but  the  balance  of  the  premium  paid  and  un- 
earned at  the  time  of  the  assignment. 

4.  The  next  claim  is  that  the  Detroit  Copper 
A  Brass  Rolling  Mills,  whose  policy,  issued  for 
a  year,  had  run  but  ten  months  and  tweniy- 
six  days  at  the  time  of  the  assignment.  It  had 
suffered  no  loss  during  this  time,  and  the  court 
allowed  its  claim  for  the  unearned  piemium  for 
the  balance  of  the  time.  We  cannot  hold  that, 
as  urged  by  its  counsel,  this  policy  holder  had 
a  right  to  elect  to  rescind  the  contract  and  re- 
cover back  the  whole  premium  after  the  in> 
surer  had  partly  performed  the  contract  by  in- 
curring risk  on  the  policy  for  more  than  fen 
months.  The  order  of  the  court  as  to  this 
claim  should  be  affirmed. 

5.  The  next  claim  is  that  of  Hie  Acme 
Worsted  Company.  As  to  it,  it  is  stipulated 
*'  that  a. policy  was  issued  to  it,  similar  to  that 
mentioned  in  the  complaint,  on  Se[>tember  1, 
1894,  running;  for  one  year,  and  that  it  suffered 
a  net  loss,  within  the  terms  of  said  policy,  after 
deducting  all  sums  provided  for,  in  the  sum  of 
$100,  ana  that  no  final  proof  of  loss  was  ever 
made  to  the  company  or  its  assignees,  but  due 
notices  of  all  losses  were  given  to  the  company 
as  they  occurred."  The  policy  in  question 
provides  that  within  ten  days  after  receiying 
notice  of  any  loss  the  insured  shall  notify  the 
insurer  thereof.  It  further  provides:  "The 
final  proof  of  loss  shall  be  made  to  said  first 
party,  at  home  office  of  the  company,  within 
thirty  (80)  days  after  the  expiration  of  this 
bond.  .  .  .  And  it  is  understood  and  agreed 
that  all  claims  under  this  bond  'are  forever 
barred  unless  such  final  proof  of  loss  shall  be 
made  and  forwarded  to  said  first  party  within 
thirty  (SO)  days  after  the  expiration  of  this 
bond."  It  will  be  observed  that  the  poUcj  of 
this  claimant  ran  the  full  year,  which  expired 
nine  days  before  the  assignment,  while  the  time 
to  file  such  final  proof  of  loss  did  not  expire 
until  twenty-one  days  after  the  assignment. 
The  question  thus  presented  is  wheiner  the 
failure  of  the  worsted  company  to  make  such 
final  proof  precludes  It  from  participating  in 
the  distribution  of  the  assets.  We  are  of  the 
opinion  that  it  does  not.  The  insured  had  a 
right  to  consider  the  insolvency  and  assignment 
of  the  insurer  a  breach  of  the  contract  on  its 
part.  At  the  time  of  that  breach  the  insured 
was  not  itself  in  default  Although  the  year 
had  run  before  any  breach  on  the  part  of^  the 
insurer,  still  the  contract  remained  executory 
on  both  sides.  The  insured,  to  oerform  on  iu 
part,  must  furnish  the  proof  or  Joss;  and  the 
insurer,  to  perform  on  its  part,  must  pay  the 
loss.    Perhaps  the   insured  was  still  entitled 
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to  perform  fully,  and  biiii(^  an  acdoa  a^inst 
the  inaoWeoi  ioBurer  for  Ibe  full  amount  of  the 
loM.    But  18  af^inst  the  a5i<iignee  and  the  se- 

auested  assets,  including  those  in  the  bands  of 
le  insurance  commissioner,  be  is  only  entitled 
to  recover  on  a  quantum  meruit  for  what  he 
had  performed  up  to  the  time  of  the  assign- 
ment. When  the  assignment  is  made  the  day 
of  liquidation  has  arrived,  whether  the  contract 
is  fully  or  only  partially  performed.  As  neither 
the  assignee  nor  the  insolvent  can  ever  per- 
foim  fully  on  his  part,  he  is  not  in  a  position 
to  demand  further  performance  from  the  other 
party.  Where  it  is  for  the  benefit  of  the  in- 
solvent estate  that  the  assisnee  fully  perform, 
be  may  gi?e  the  other  party  notice  that  he  will 
do  so.  and  insist  on  peiformance  by  such  other 
partv.  See  Snbert  v.  Minneapoli$  d  81,  L.  B. 
Co.  58  Minn.  {»8.  Thus,  where  goods  sold  on 
credit  are  to  be  delivered  in  instalments,  and 
after  part  are  delivered  the  buyer  becomes  in- 
solvent, the  seller  may  refuse  to  deliver  the 
balance  of  the  goods  until  the  price  (not  yet 
doe)  of  those  alreadj  delivered,  and  the  price 


of  the  balance  to  be  delivered,  are  all  tendered 
to  him.  Leake,  C!ont.  056;  Benjamin,  Sales, 
6tb  ed.  p.  788,  g  759.  But  it  is  not  for  the  ben- 
efit of  the  insolvent  estate  to  adopt  and  perform 
the  contract  here  in  question,  and  the  assignee 
has  not  offered  to  do  so.  Then,  as  before 
stated,  the  worsted  company  is  only  entitled  to 
recover  on  a  qvantum  meruit  for  a  breach  of 
the  contract.  But  the  measure  of  its  damages 
is  substantially  the  same  as  if  it  had  fully  per- 
formed by  furnishing  the  final  proof  of  loss  be 
fore  the  assignment.  The  differeuoe  is  a  merely 
nominal  sum,  and  we  will  not  reverse  the  order 
of  the  lower  court  for  such  difference.  The 
rule  de  minimii  must  be  applied.  Singer  Mfg. 
Co.  V.  PoUe,  69  Minn.  240;  Patmer  v.  Dtgan. 
58  Minn.  506. 

6.  There  is  nothing  In  the  point  that  the  pol- 
icy holders  are  not  entitled  to  participate  in 
tM  funds  in  the  hands  of  ibe  insurance  com- 
missioner on  their  claims  inr  unearned  pre- 
miums. This  disposes  of  the  case,  and  the 
ardere  appealed  fr^  are  ail  ^fiirmed. 
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Clinton  G.  NICKBLLS,  Beept., 

e. 

Minnie  B.  KICKELLS,  App^ 

(SN.D.m.) 

*!•   Where  an  attorneyt  after  appear- 
ing for  the  defendant  in  an  action*  and 
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■erring  an  suiewer  to  the  eomplaiat 
therein,  withdraws  such  answer  and  a  ppear- 
arice,  asan  act  done  In  avowed  hoslJlity  to  his 
client,  and  as  an  act  of  retaliation  against  his 
client  for  alleged  nonpayment  of  bis  fees,~fiel(L 
that  such  withdrawal  was  an  act  done  In  bad 
faith,  and  hence  was  beyond  the  scope  of  the  au- 
ttaority'of  an  attorney  at  law. 

8.   Where  the  g^onnds  and  reason  for 
such  withdrawal  are  reduced  to  writ- 


Nora.— Power  of  defendant's  attnrne)!  to  voitMraw 
anmoer  or  appearance  and  permit  a  default  judo- 
ment. 

I.  Tn  general, 
n.  WUhdrawai  of  attarfiey*8  appearance, 

a.  IngeneraL 

b.  Ejfeet  on  defendants  appearanee, 
o.  Bffeet  on  piea  or  anewer, 

m.  Withdrawal  of  anewer. 

IV.  Withdrawal  of  anewer  and  appearance. 

As  to  the  effect  of  a  judgment  obtained  upon  an 
nnauthorised  appearance  by  an  attorney,  see  note 
to  Williams  v.  Johnson  (N.  C.)  SIL.  R.  A.  848. 

There  are  a  large  number  of  cas<>8  wberein  the 
question  of  the  power  of  an  attorney  to  allow  a 
Judgment  to  go  by  default  against  his  client  has 
been  passed  upon,  but  inasmuch  as  they  are  cases 
wberein  such  Judgment  has  been  strictly  one  of  de- 
fault for  want  of  appearance,  or  plea  or  answer, 
and  not  one  wherein  the  default  Judgment  has  been 
obtained  by  the  attorney's  withdrawal  of  his  ap- 
pearance, or  plea,  or  answer,  they  are  not  included 
in  this  note,  which  Is  confined  exclusively  to  cases 
where  the  default  Judgment  has  i>een  caused  by 
such  withdrawal.  So,  cases  wberein  the  attorney 
has  consented  to  a  Judgment  are  not  included,  al- 
though  the  reasons  given  by  the  courts  In  upholding 
such  Judgments  have  been  applied,  in  some  cases, 
in  support  of  a  Judgment  obtained  by  reason  of 
the  act  of  the  attorney  in  withdrawing  his  appear- 
ance, or  plea,  or  answer,  and  thus  permitting  a 
Judgment  to  go  against  his  client  as  by  default. 
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The  above  case  of  Nickslu  v.  Kiokklia  dis- 
cu8(«8  the  power  of  an  attorney  to  withdraw  hia 
appearance  for  a  defendant  In  an  action  more  ex- 
teosl  vely  than  Is  done  in  any  prior  case.  Not  many 
cases  have  presented  the  question  except  incident- 
ally. Most  of  them  involve  merely  the  elfects  of 
withdrawal  without  expressly  affirming  or  denying 
the  attorney's  right  to  withdraw.  But  it  may  be 
said  to  be  generally  assumed,  when  not  decided, 
that  the  power  of  an  attorney  to  withdraw  the  ap- 
pearance of  a  defendant  Is  subject  to  some  limita- 
tions and  to  Che  oontrol  of  the  court* 

I.  In  generoL 
In  passing  upon  the  authority  of  an  attorney  to 
make  such  a  withdrawal  the  court  in  the  principal 
case  conceded  that  there  might  be  cases  in  which 
an  attorney  oould  bind  his  client  by  the  withdrawal 
of  his  appearance  or  the  pleadings  in  the  action,  and 
suffer  a  Judgment  to  go  against  his  client  by  de» 
fault,  the  court  stating  **tbat  an  attorney  that  has 
been  retained  and  has  entered  an  appearanca 
for  a  party  in  an  action  Is,  within  his  proper  sphere, 
poeoessed  of  plenary  authority  and  discretion,  and 
in  all  matters  appertaining  to  the  remedy  alone  he 
may  Uiwf  ully  control,  even  against  the  wishes  of 
hia  client,  all  of  those  processes  which  are  strictly 
incidental  to  the  regular  course  of  procedure  In  the 
action.  Nor  do  we  question  the  right  of  counsel, 
under  some  circumstances,  and  when  the  act  is 
done  with  an  honest  purpose  to  subserve  the  in- 
terests or  to  comply  with  the  wishes  of  his  client 
to  withdraw  his  own  appearance  and  the  answer  of 
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iBflT*  and  aQch  bad  faith  and  hostUe  purpose  are 
apparent  upon  tbe  faoe  of  the  writlog,  and  sucti 
writing  is  presented  to  the  trial  court  and  flJedin 
tbe  aotiun  before  a  default  is  declared  therein; 
and  where,  upon  such  attempted  withdrawal  of 
tbe  answer,  the  court  declared  the  defendant  to 
be  in  default  for  answer,  and  allowed  Judgment 
to  be  entered  against  the  defendant  as  in  a  de- 
fault case,— Bisld,  that  such  Judgment  is  illegal 
In  its  inception,  and  should  beset  aside,  on  de- 
fendants motion  therefor,  as  a  matter  of  strict 
legal  right,  and  not  as  a  matter  of  favor. 

8*  Held,  farther,  that  this  rule  applies 

to  actions  for  divorce  as  well  as  to  other  aotiona. 

(June  27,  1806u) 

APPEAL  by  defendaDt  from  an  order  of  the 
District  Court  for  Richland  County  deny- 
ing  a  motion  to  vacate  a  decree  for  plaintiff  in 
a  prorei'ding  for  a  divorce.    Rerersed. 

The  facts  are  stated  in  the  opinion. 

Meattn.  Ball  ft  Watson  and  I.  J.  Rinfp- 
olskjr,  for  appellant: 

The  mere  statement  of  a  case  like  the  one  at 
bar  is  sufficient  to  secure  relief  without  the  ne- 
cessity of  an  appeal. 

SimphiM  T.  SimpkiuM,  14  Mont.  886;  Her- 
bert Y.  Larorenoe,  43  N.  Y.  8.  R  406;  Loree  ▼. 
Bseoef,  2  Mich.  188;  QmeUHik'^,  W/iittoorth,  75 
Ind.  129. 

The  power  of  the  court  to  open  up  Judg- 1 


ments  is  a  hij^hly  remeciial  one  and  should  be 
liberally  exercised  in  furtherance  of  Justice. 

Buell  T.  Emeriefi,  86  Cal.  116;  QriewM 
Lineeed  OU  Co.  y.  Lee,  1  S.  D.  581;  Baxter  y. 
Chute,  50  Minn.  164;  PearBon  y.  Drobm^  FiA- 
ing  Co.  99  Cal.  425;  Heardt  y.  McAUiet^,  % 
Mont.  406;  Taylor  y.  Ti-vmbtOl,  82  Neb.  SOd; 
Btaek  y.  HurUmt,  78  Wis.  126;  Diaton  y.  Lyne. 
10  Ky.  L.  Rep.  769. 

In  cases  where  tbe  default  is  caused  by  the 
attorney's  negligence,  the  relief  will  not  be 
denied. 

Ijoree  v.  Beewe,  eupra;  Oreen  y.  Stobo,  118 
Ind.  882;  Robbine  y.  Kouniz,  44  Wis.  558; 
Dougherty  y.  Newida,  Bank,  68  Cal.  275. 

The  public  as  well  as  the  parties,  has  an  in- 
terest in  the  result  of  suits  for  divorce;  Hnd  it 
is  held  in  California  tbat  for  this  reHsbn  courts 
should  be  liberal  in  relieving  parties  from  judg- 
ments obtained  against  them  by  default  in 
certain  cases. 

CottreU  y.  Cottrea.  88  Cal  457;  Bdt  y. 
Peek,  104  Cal.  85. 

The  withdrawal  for  an  answer  when  tbat  is 
the  only  appearance  which  has  been  made  does 
not  affect  the  appearance  in  the  case;  that  re- 
mains with  all  its  consequences  altbouffh  the 
means  whereby  it  was  made,  namely,  toe  an- 
swer, has  finally  disappeared  from  the  record. 

Rldrid  v.  Michigan  Ine.  Bank,  84  U.  S.  17 
Wall.  645.  21  L.  ed.  685;  Oreighton  y.  Kerr^  87 
U.  8.  20  Wall.  8,  22  L.  ed.  809. 


the  defendant,  and  thereby  accelerate  the  entrjof 
a  default  Judsrment  against  a  defendant.  8u<di  au- 
thority is  not  infrequently  exercised  in  courts  of 
orijrinal  Jurisdiclion  in  this  and  in  other  states,  and 
K  would  undoubtedly  be  very  dangerous  to  the 
Interests  of  suitors  to  abrldjre  such  authority  in 
eases  where  it  can  be  properly  exercised.^ 

It  would  seem,  however,  that  the  oourt  has  a  dis- 
cretion in  allowing  an  attorney  to  withdraw  his 
appearance  In  a  cause.  New  Albany  Ik  8.  EL  Co.  v. 
Oonibs,13Ind.480. 

It  is  usual  for  the  court  to  grant  leave  to  with- 
draw an  appearance  when  asked,  saving  all  the 
rights  of  the  adverse  party.  McGuire  v.  Massa- 
chusetts, 70  U.  8.  8  Wall.  882, 18  L.  ed.  164. 

It  has  been  held,  however,  that  an  attorney  or 
solicitor  cannot  withdraw  his  name  after  it  has 
been  entered  upon  record  without  leave  of  the 
court,  and  that  a  service  of  a  citation  upon  him  in 
case  of  appearance  is  as  valid  as  if  served  upon  tbe 
party  himself.  United  States  v.  Curry,  47  U.  8.6 
How.  106, 12  Ued.  868. 

Id  Creighton  v.  Kerr,  8T  U.  8. 90  WalL  8,  28  L.  ed. 
no.  It  was  held  that  the  appearance  gives  rights 
and  benefits  in  the  conduct  of  a  suit,  to  destroy 
which  by  a  withdrawal  would  work  great  injustice. 

It  has  been  held  tbat  the  application  of  an  at- 
torney on  the  record  to  have  his  appearance  with- 
drawn from  the  case  must  be  presumed  to  be  with 
the  authority  of  the  client,  and  as  precluding  the 
latter  from  being  entitled  to  a  continuance,  and  a» 
awarding  a  default  in  case  be  does  not  answer  anew 
pursuant  to  an  order  allowiug  defendant  to  with- 
draw  his  plea.  Henok  y.  Todhunter,  7  Harr.  ft  J. 
276, 16  Am.  Dea  80a 

In  ilie  dissenting  opinion  to  Dana  v.  Adams,  18 
HL  601.  it  was  stated  tbat  a  party  cannot  withdraw 
his  appearance  wben  entered  except  by  leave  of 
the  court,  kiut  as  the  record  shows  the  withdrawal 
the  presumption  of  law  is,  that  it  has  been  done  by 
permiiision  of  the  court  upon  the  principle  tbat  the 
action  of  the  court  is  alwMys  presumed  to  be  right 
until  tbe  contrary  is  shown. 

L.RA. 


An  attorney  for  appellees  was  allowed  to  with- 
draw bis  appearance  on  appeal,  although  such 
withdrawal  was  held  not  to  authortie  a  motion  to 
dismiss  for  want  of  a  citation.  United  States  v. 
Yates,  47U. 8. 6  How.  606, 12  L.  ed.678L 

Bo,  in  an  original  case  in  the  Supreme  Oourt  of 
the  United  States,  after  having  appeared  and  filed 
answer  by  ah  attorney,  the  defendant  was  allowed 
to  withdraw  its  appearance,  after  haying  failed  on 
a  motion  to  dismiss  the  bill  forwent  of  Jurisdiction. 
Mafisacbusetts  v.  Rhode  IsUnd,  87  U.  8. 18  Pek  766, 
OL.ed.  1278. 

In  thecase  of  New  Albany  ft  8.  B.  Otk  y.  Oomba. 
18  Ind.  4D0,  a  motion  to  withdraw  an  appearance 
was  overruled.  In  that  case  the  fact  of  the  ap- 
pearance was  relied  upon  as  a  waiver  of  defects  In 
the  process.  Hie  decision  overruling  the  applica- 
tion to  withdraw  was  afllrmed  on  appeaL 

In  Dana  v.  Adams,  18  111.  601,  it  Is  said:  *^A  oourt 
may  properly  alio  w  an  appearance  to  be  wicbdra  wo, 
which  has  been  entered  through  fraud  or  mistakeu 
fiut  a  sioectai  application  must  be  made  to  the  oourt, 
and  the  leave  obtained,  before  the  appearanoe  can 
be  withdrawn.*^  That  case  holds  that  although  de- 
fendants may  withdraw  pleas  as  a  matter  of  oouisei. 
since  the  withdrawal  could  not  operate  to  the 
prejudice  of  the  plaintiff,  they  have  no  right  to 
withdraw  their  voluntary  appearanoe  without 
leave  of  court,  since  to  do  so  might  prejudice  the 
plaintiff.  In  this  case  the  court  expressly  disap- 
proved of  the  case  of  Lodge  v.  State  Dank,  6  Blackf. 
667,  on  the  theory  that  the  iat  ter  case  "aeetna  to  pro- 
ceed on  tbe  ground  that  t  he  defendant  has  a  tight 
as  a  matter  of  course  to  withdraw  a  voluntary  up- 
peuranoe.** 

Although  a  withdrawal  of  appearance  was  In  fnct 
allowed  by  the  trial  court  In  Mc:Arthur  v.  Lef- 
fler,  110  Ind.S26,  ii  WHRSnid  by  the  supreme  court 
on  appeul:  "It  would  tin  ve  liecn  coraitoient  for  the 
court  in  its  own  discretion,  witliout  any  ohjectioa 
on  the  part  of  the  a  p|H*iloe,  t4i  liu  ve  denied  the  leave 
requested  for  the  withdrawal  of  appellant's  appear- 
ance.**   In  that  case  the  withdrawal  was  made 
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The  unseemlj  haste  with  which  plalDtiff's 
•ttoniey  hurried  to  teize  the  apparent  fldvan* 
Ui^  given,  serves  to  deprive  him  of  aU  right 
to  favor  in  the  dedsion  of  this  appeal. 

MeBiain  t.  MeBlain,  77  Cal.  607. 

If  the  defendant  is  entitled  to  this  relief,  the 
marriafre  of  plaintiff  to  another  womao  far- 
nishes  do  reason  for  its  denial 

Tarke  ?.  Torke,  8  N.  D.  848;  Denton  T. 
Denton,  4  How.  Pr.  221 ;  Simpkins  v.  Stmp- 
kifii^  14  Mont.  886;  Olmstead  v.  Oimstead,  41 
Minn.  297;  Ererett  ▼.  Everett,  60  Wis.  200; 
Allen  V.  Maeldlan,  12  Pa.  828,  51  Am.  Dec. 
608;  Rvsli  v.  Eue/t,  46  Iowa,  648;  Eolmes  ?. 
JMmee,  68  Me.  420:  CasweU  v.  Casiffell,  24  III. 
App.  548;  Stephens  v.  Stephens,  62  Tex.  837. 

Mr.  L«  B.  Everdell,  with  Messrs,  Bffe- 
Cfunber  ft  Boflpart  and  W.  E.  Pnreellt 
for  re«])ondent: 

Tbe  court  had  no  authority  to  reverse  its 
own  decision  on  a  motion  of  this  character. 
This  motion  cannot  he  made  to  perform  the  of- 
fice of  a  writ  of  error  or  an  appeal. 

Qrant  y.  Se/imidt,  22  Minn.  1;  jEtna  L,  Ins, 
Co.  V.  McCormiek,  20  Wis.  265;  Bank  of 
United  States  ▼.  Jfoti,  47  U.  8.  6  How.  81,  12 
L.  ed.  8:31;  Donhamr.  Springfield  Hardware 
Co.  62  Fed.  Rep.  110:  Edwards  v.  JanemnlU, 
14  Wi3.  27;  1  Black.  Judgm.  §  820,  p.  405. 

The  withdrawal  of  the  answer  and  appear- 
ance of  his  client  is  within  the  implied  scope 
of  an  attorney's  power. 


Weeks,  Attorneys,  g^  217,  218.  and  cases 
cited;  Foster  v.  Wiley,  27  Mich.  244.  15  Am. 
Rep.  185;  QaUlard  y.  Smart,  6  Cow.  885; 
Thompson  y.  Pershing,  86  Ind.  808. 

In  the  general  management  of  a  suit,  an  at- 
torney has  yery  extensive  authority.  He  has  a 
free  and  full  control  of  the  case  in  its  ordinary 
incidents. 

Weeks,  Attorneys,  g  220;  Bray  y.  Doheny, 
80  Minn.  855;  J^attudt  y.  BiU,  142  Mass.  56; 
Mahoney  y.  Middlesex  County  Comrs.  144  Mass. 
459:  MeJjeran  y.  MeNamara,  55  Cal.  508; 
Moulton  y.  Bowker,  115  Mass.  86,  15  Am.  Rep. 
72;  Holmes  y.  Rogers,  13  Cal.  191;  Pike  y. 
Emerson,  5  N.  H.  808,  22  Am.  Dec.  468;  Al^ 
ton  y.  Oilmanton,  2  N.  H  520:  Bingham  v. 
Winona  County  Supers.  6  Minn.  186:  Rogers 
T.  Greenwood, \A^\uxi.  888;  Lyonv,  Williams, 
42  Gs.  168;  HamUton  v.  Wright,  87  N.  Y.  502. 

A  client  who  puts  his  case  against  another  in 
the  hands  of  an  attorney  for  suit,  is  presumed 
to  authorize  and  sanction  such  actions  as  the 
latter,  in  his  superior  knowledge  of  the  law, 
may  decide  to  be  legal,  proper,  and  necessary 
in  the  prosecution  of  tbe  demand. 

Foster  Y.  Wiley,  supra;  Beniekv.  Todhunter, 
7  Harr.  A  J.  275,  16  Am.  Deo.  800. 

If  the  judgment  is  rendered  against  a  party 
by  the  fraud  of  the  attorney  employed  by  him 
therein,  tbe  party  has  his  remedy  against  his 
attorney;  but  the  Judgment  cannot  be  dis- 
turbed on  that  account  unless  fraud  or  collu- 


after  full  appeaianoe,  demurrer  to  complaint,  and 
ehaoice  of  venue  obtained  by  defendant. 

80.  in  tbe  case  of  Toung  v.  Dickey,  88  Ind.  81, 
althouffb  the  questloo  actually  dedded  was  as  to 
tbe  effect  of  a  wltbdrawal  of  appearance  to  with- 
draw pleadings  alao,  the  court  said:  '^Perhaps,  when 
a  defendant  appears  to  an  action  without  process 
and  aerykse,  tbe  court  would  not  allow  him  to  with- 
draw bis  appearance  over  tbe  objection  of  tbe 
plaintiff:  or.  at  least.  Id  such  a  cabe,  it  would  be 
witbin  the  judicial  discretion  of  the  court  to  allow, 
or  not  to  allow,  bis  withdrawal,  acoordinf  to  tbe 
merits  of  tbe  question.*^ 

When  there  was  no  eyidence  that  tbe  attorney  by 
whom  tbe  appearance  was  entered,  and  wbo  con- 
tented to  tbe  decree,  appeared  witbout  authority, 
tbe  oootrary  being  proved,  it  was  held  that  do- 
fendants  were  bound  by  the  decree,  tbe  court  stat- 
inir  tbat  a  Judgment  by  default  or  hy  confession 
was  Just  as  conclusive  as  a  Judgment  by  verdict  or 
demurrer.    Gifford  y.  Thorn,  9  N.  J.  Eq.  TOfiB,  Ttt. 

•    II.  WUhdrawai  cf  atiomey^s  appearance. 

a.  In  oenerciL 

It  has  been  held  that  where  tbe  court  has  gained 
Jurisdiction  of  tbe  defendant  by  reason  of  his  ap- 
pearance by  attorney  such  Jurisdiction  Is  not  lost 
by  the  withdrawal  of  tbe  appearance  of  counsel 
after  Issue  Joined  and  several  continuances  of  tbe 
cause;  and  if  counsel  afterwards  appears  without 
authority  the  fact  does  not  invalidate  the  previous 
action  of  counsel  duly  employed.  Wilson  v.  Hil- 
iiard  (Pa.)  2  Cent  Bep.  200. 

Where  the  defendants  appeared  by  attorney,  and 
when  the  cause  was  called  for  trial  such  attorney 
withdrew  bis  appearance  and  the  defendant  maoe 
DO  further  defense.  It  was  held  that  a  Judgment  nU 
dieit,  and  not  by  default  as  in  case  of  nonappear- 
ance, was  proper.  Summerlin  v.  Dowdte*  24  Ala. 
428;  Kennedy  v.  Young,  25  Ala.  663;  Orlgg  v.  Gilmer, 
M  Ala.  426. 

If  defendants  appearance  and  papers  are  with- 
drawn, and  there  is  no  further  apnearance^  either  in 


person  or  by  attorney,  all  further  proceedings 
against  defendant,  taken  witbout  proof  having 
been  made  of  tbe  issue  and  service  of  tbe  process, 
are  irregular.    McArtbur  v.  LeAer,  110  Ind.  62S. 

And  in  such  a  case,  U  defendant  has  been  duly 
served  with  process.  Judgment  by  default  is  proper, 
ibid. 

In  Day  y.  If ertlook,  87  Wia.  678.  it  was  held  tbat 
after  an  appearance  had  been  withdrawn  by  de- 
fendant^ attomeya.  tbe  defendant  was  not  entitled 
to  any  notice  of  application  for  Judgment. 

Tbe  opening  of  a  Judgment  thus  obtained  ia  sub- 
ject exclusively  to  tbe  discretion  of  the  court.  Du* 
bob  V.  Glaub,  tt  Pa.  288, 24SL 

Tbe  withdrawal  of  an  appearance  by  defendant*s 
attorneys  witbout  prejudice  to  plaintHTs  rights  in 
an  attachment  proceeding,  after  a  rule  to  plead  bad 
been  served,  was  held  to  leave  the  plaintiff  at  lib- 
erty to  enter  a  personal  Judgment  against  tbe  de- 
fendant as  upon  default  after  appearance.  Creigb- 
ton  V.  Kerr,  87  (7.  8. 20  WalL  8, 22  L.  ed.  808. 

Such  a  withdrawal  before  tbe  expiration  of  tbe 
time  to  plead  leaves  tbe  plaintiff  at  liberty  to  enter 
a  personal  Judgment  against  tbe  defendant  as  upon 
default  after  appearance. 

Where,  by  leave  of  tbe  court,  the  attorney  for 
one  of  the  defendants  withdrew  his  appearance, 
and  the  issue  made  by  him  was  tried  by  a  Jury,  and 
damages  were  assessed  against  two  of  the  defend- 
ants, no  Judgment  by  default  having  been  taken 
against  any  of  them,  tbe  court  held  there  was 
error,  as  upon  tbe  wltbdrawal  of  such  appearance 
the  issue  on  tbe  part  of  such  defendant  fell  to  tbe 
ground,  there  being  no  one  in  court  to  maintain  it, 
and  Judgment  by  default  should  have  been  entered 
against  him.   Good  v.  Martin,  1  Colo.  406, 400. 

Where,  on  a  motion  to  set  aside  a  Judgment  by 
default,  the  defendant's  ai&davit  did  not  explain 
his  appearance,  his  submission  to  the  rule  to 
answer,  and  a  subsequent  withdrawal  of  his  ap- 
pearance by  his  attorney,  nor  even  mention  or  al- 
lude to  the  previous  records,  it  was  held  that  such 
affidavit  was  defective.    Bass  v.  Smith,  SO  ind.  40. 

In  a  case  where,  after  an  action  bad  been  dis- 
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doQ,  or  iDsolvencj  bj  the  attorney,  be 
proved. 

Sampson  r.  OhUhsr,  28  CaL  201;  LatMon  t. 
Bettiion,  12  Ark.  401:  African  Methodist  Bethd 
Church  V.  Carmaek,21Ad.  Cb.  148;  Chambers  ▼. 
Hodges,  28  Tex.  104;  Courtney  y.  MeQatock,  28 
Wis.  619:  QaiP^rd  y.  iSmarr,  6  Oow.  885;  iBKifc 
y.  Bellamy,  98  N.  C.  129. 

Answer  and  appearance  being  withdrawn 
without  objection  by  plaintiff,  defendant  was 
not  entitled  to  notice  of  subsequent  proceed- 
ings. 

Comp.  Laws,  8§  4911,  S025, 5888, 6884;  F%rs$ 
Nat.  Bank  y.  Rogers,  12  Minn.  529;  SUdred  y. 
Michigan  Ins.  Bank,  84  U.  8.  17  Wall.  546,21 
L.  ed.  685. 

Where  personal  seryioe  has  been  made  In  a 
personal  action,  the  defendant  may  be  defaulted 
when  bis  attorney  withdraws. 

Dubois  y.  Olaub,  52  Pa.  288:  Graham  y. 
Spencer,  14  Fed.  Rep.  603;  Creiphton  v.  Eerr, 
87  U.  S.  20  Wall.  8,  22  L.  ed.  809;  Michew  v. 
MeOop,  8  Watts  &  8.  501;  Pearl  v.  Bobitschek. 
2  Daly,  50. 

Want  of  notice  is  a  mere  irregularity  and 
not  jurisdictionaL 

Grant,  y.  Schmidt,  22  Minn.  1;  IfeufeU  y. 
Camden,  40  N.  J.  £q.  499;  u^na  L.  Ins.  Co, 
y.  McCormick,  20  Wis.  265;  Saltus  y.  Kipp,  12 


How.  Pr.  843;  Bonnell  y.  Cray,  86  Wis.  575; 
Pormann  y.  Frede,  72  Wis.  227. 

The  relief  should  only  be  granted  when  Vbm 
opposite  party  can  be  placed  in  statu  quo. 

JJalton  y.  Weti  End  Street  B.  Co.  159  Masai 
221. 

Pablic  policy  requires  that  diyoroe  Judg- 
ments should  be  more  substantial  and  unas- 
sailable than  others. 

1  Black,  Judgm.  p.  894,  note  125. 

The  trial  court  found  as  a  fact  that  no  fraud 
had  been  practised  upon  it,  or  upon  the  de- 
feodant  by  which  she  was  preyented  from  hay- 
inga  full  hearing. 

United  States  y.  Throckmorton,  98  U.  8.  68, 
25  L.  ed.  94;  Eldred  y.  Midiigan  Ins,  Bank,  84 
IT.  8.  17  Wall.  545,  21  L.  ed  685;  Creighton  ?. 
E^rr,  87  U.  8.  20  Wall.  8,  22  L.  ed.  809;  Ba- 
bich  V.  Folger,  87  U.  8.  20  Wall,  1,  22  L.  ed. 
807;  Everett  y.  BvereU,  60  Wis.  20U;  Sargent 
y.  Eindred,  5  N.  D.  8. 

Wallin*  Ch.  J.,  delivered  the  opinion  of  the 
conrt: 

The  record  In  this  action  presents  a  state  of 
facts  which,  so  far  as  they  are  important  to  a 
decision  of  the  question  involved,  may  be 
stated  as  folU  ws:  The  action  is  for  a  divorce 
from  the  bonds  of  matrimony,  and  was  com- 


mlssed  for  want  of  prosecution  and  defendant's  at. 
torney  bad  withdrawn  bis  appearaooe  and  default 
judgment  was  rendered  against  defendant,  it  was 
held  that  the  court  on  appeal  would  presume  the 
proper  reinstatement  of  the  cause,  although  the 
record  was  silent  as  to  the  same,  filoomfleld  B.  Co. 
V.  BurresB,  88  Ind.  88. 

Where  defendants  appeared  by  attorney  and  an- 
swered by  sworn  plea,  hut  did  oot  appear  at  the 
trial,  and  the  attorney  withdrew  his  appearance 
and  let  Judgment  go  by  default,  and  subsequently 
had  the  default  set  aside  and  succeeded  at  the  trial, 
ft  was  held  that  the  oourt  could  not  hold  that  the 
cou  rt  below  erred  in  granting  leave  to  try  the  cause, 
neither  would  it  order  the  default  Judgment  to  stand 
on  account  of  a  mere  technical  defect  tn  the  show- 
ing for  relief.   Oomstook  v.  Whltwortb,  76  Ind.  128. 

b.  HffetA  on  deifsmlant^  oppeoraneSi 

The  canes  do  not  agree  as  to  the  effect  of  an  ap- 
pearance to  give  Jurisdiction  after  the  withdrawal 
of  appearaooe  by  an  attorney. 

In  Graham  y.  Spencer,  U  Fed.  Rep.  <103,  it  was 
lield  that  the  withdrawal  of  an  appearance  by  the 
leave  of  the  court  in  the  case  of  a  nonresident  de- 
fendant, after  an  appearance  had  been  made  for 
him  by  an  attorney  who  was  Instructed  not  to  plead 
to  the  merits,  and  an  ineffectual  plea  to  the  Juris- 
diction had  been  entered,  had  the  effect  of  leaving 
the  case  as  if  no  appearance  had  t)een  entered,  and 
preyented  the  original  appearance  from  having  the 
effect  of  a  submission  to  the  Jurisdiction. 

The  court  in  Michew  v.  M'Coy,  8  Watts  &  &  601, 
held  that  the  withdrawal  of  the  appearance  re- 
quired some  new  appearance  In  order  to  give  Juris- 
diction, and  stated:  "When  the  exigence  of  the 
writ  has  been  answered  by  an  appearance  recorded, 
but  subsequently  vacated  by  the  attorney *s  death, 
removal,  or  retirement  from  the  court,  the  course 
is  not  to  sign  Judgment  for  what  the  client  could 
not  prevent,  but  to  rule  him  into  oourt  by  a  fresh 
appearance  in  person  or  by  counsel.** 

And  the  withdrawal  of  the  appearance  of  a  de- 
fendant not  served  with  process  leaves  the  case,  as 
to  him,  in  the  same  position  as  if  his  appearance 
liad  never  been  entered.  Dissenting  opinion,  Dana 
V.  Adams,  18  lU.  OBI* 
88  L.  R.  A. 


But  in  Wilson  v.  Hflllard  (Pa.)  9  Cent.  Rep.  282,  It 
was  held  that  the  withirawal  of  an  appearance  Xiw 
an  attorney  did  not  put  the  party  out  of  court; 

So,  in  Creighton  y.  Kerr,  87  U.  8. 20  WalL  8,  £8  L. 
ed.  aoo,  it  was  held  that  the  defendant's  appearanoe 
might  remain  although  his  attorneys  by  whom  it 
was  entered  had  withdrawn,  and  that  its  effect 
oould  not  be  annulled  by  such  withdrawal  of  the 
appearance,  and  that  the  appearance  gave  rights 
and  tienetits  In  the  conduct  of  a  suit,  to  deeiroj 
which  by  a  withdrawal  would  work  great  injoa- 
tloe  to  the  other  party. 

In  Fay  y.  Eayden,  7  Oray,  4L,  the  defendant  ap> 
peered  bv  his  attorneys,  who  soon  afterwards  with- 
drew, and  Judgment  for  default  of  afBdavit  of  de- 
fense was  rendered  against  him.  It  was  held  that 
his  general  appearanoe  was  a  waiver  of  an  error  in 
the  date  of  the  writ. 

8o,  in  Mason  y.  Abbott,  88  Dl.  446,  it  was  held  that 
the  withdrawal  of  appearanoe  Xsj  an  attorney  did 
not  withdraw  the  appearance  of  the  party. 

o.  Hfe/d  OH  pIsa  or  omnMr, 

It  has  been  held  that  the  withdrawal  of  an  a|^ 
pearance  withdraws  a  demurrer.  G  unel  v.  Cue,  ft 
Ind.  84. 

If  a  party  appears  and  pleads,  and  then  fails  to 
appear,  his  pleadings  stand,  but  if  after  pleading  he 
withdraws  bis  appearanoe  hia  pleadings  go  with  it. 
as  there  can  bono  answer  without  appearance,  and 
one  cannot  stand  without  the  other.  Carver  v. 
WlUiaros,  10  Ind.  267;  Sloan  v.  Wittbank,  12  Ind.  44i; 
Smith  V.  Foster,  50  Ind.  605;  Gunel  v.  Cue,  supra. 

do,  where  defendant's  counsel  appeared  and  filed 
answers,  and  sut)8equenUy  withdrew  appearance, 
whereupon  Judgment  went  as  by  default,  it  was 
held  that  the  withdrawal  of  the  appearance  made 
the  case  stand  as  though  there  never  was  an  ap- 
pearanoe, and  there  being  no  answer  without  ap- 
pearance the  answer  filed  fell  with  the  withdrawal 
of  the  appearance,  and  that  Judgment  by  default 
was  right.  Coflln  v.  EvansvlUe  ft  C.  R.  Co.  7  Ind. 
413;  McArthur  v.  Lefller,  110  Ind.  626;  Dunkle  y.  Bl- 
ston,  71  Ind.  585;  Toung  v.  Dickey,  88  Ind.  8L 

Such  a  withdrawal  with  the  consent  of  the  oourt 
Of  Itself  effects  the  withdrawal  of  all  the  pleadings 


laoik 
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■lenoed  bj  the  persnoAl  service  of  a  sumnioDs 
aud  complaint,  wbicb,  after  an  order  of  publi- 
cstioD  was  obtained,  was  made  upon  iDe  de- 
f  eDdant  at  Kaonas  City  .Miasoiiri.tbe  placeof  the 
defeodttDt's  residence,  on  February  8,  1894. 
Ob  April  14,  1894,  the  defendant,  by  her  at- 
torney, Frank  Gray,  Esq.,  appeared  in  the 
action  and  served  an  answer  to  the  com- 
plaint. The  plaintifTs  ground  of  action, 
«8  stated  In  the  coinplaint,  was  cruel  and 
inhuman  treatment.  The  roarriaee  between 
the  parties  was  celcbratod  at  Kansas  City 
in  1888,  and  two  children  were  bom  of 
the  marriage,  both  of  whom  were  living 
with  their  mother  at  Kansas  City  when 
the  action  commenced,  and  ever  since  have 
been  in  her  custody.  The  answer  of  the  de- 
fendant denit  d  the  allegations  of  the  complaint, 
and  alleged  that  the  plaintiff  was  not  a  resi- 
dent of  ^orth  Dakota  in  good  faith,  but  was 
and  is  a  resident  of  Kansas  City  aforesaid;  that 
plaintiff  deserted  the  defendant  in  September, 
1M^8,  leaving  the  defendant  and  said  children 
without  means  of  support,  and  that,  after  such 
desertion,  plaintiff  went  to  the  state  of  North 

Dakota  with  one ,  with  whom  plaintiff 

DOW  is  and  ever  since  has  been  livini;  in  open 

adulteiy,  said being  a  married  woman, 

and  not  the  wife  of  the  plaintiff.    On  the  1 1th 


day  of  May,  1894,  a  document  signed  hf  tli*- 
defendant's  said  attorney  was  AM  with  the 
clerk  of  the  district  ooart  ia  which  the  action 
was  pending,  which  reada  as  follows; 

State  of  North  Dakota,  )  ^ 
County  of  Richland.     (  "' 

In  District  Court,  Fourth    Judicial  Dis- 
trict 

•'Clinton  O.  Nickells,  FUbitUt 

9. 

Minnie  B.  Nickells,  Defendant 

To  W.  S.  Pnroell,  Attorney  for  the  Above 
Named  Plaintiff. 

You  are  hereby  notified  that,  hi  the  above 
entitled  action,  the  undersigned  withdraws 
his  appearance  fortheabove-namcxl  defendant. 
Minnie  B.  Nichells,  and  withdraws  the  answer 
by  him  interposed  on  behalf  of  said  defendant, 
for  the  reason  that  the  undersigned  was  re- 
tained to  appear  in  said  action  in  the  month  of 
February,  1894;  that  he  furnished  the  defend- 
ant with  a  copy  6f  the  summons  and  complaint 
in  said  action,  and,  during  said  month  of  Feb 
ruary,  demanded  of  the  defendant  that  be  be 
put  in  communication  with  her  attorneys,  if 
any  she  bad,  in  the  city  of  Kansas  Citv,  Mis 
souri;  that  be  was  Instructed  by  the  delendant 


unless  the  permisrion  of  the  court  was  qualified. 
McArtbur  v.  Leffler,  au;>ra. 

But  In  euoh  a  case  if  the  record  shows  no  appear- 
ance, and  no  proof  of  service,  a  default  Judgment 
la  erroneous.  Touuff  v.  Dickey,  and  MoArttaur  v. 
Leffler,  mipt'Om  * 

IrVhere,  In  an  action  of  anunlpsit,  defendants  ap- 
penred  and  pleaded,  and  the  writ  was  returned 
*'oot  found**  as  to  one  of  tliem,  and  the  attorney 
Withdrew  bis  appearance,  and  a  deiault  Jud^rment 
was  tnkpn,  upon  which  damaffea  were  assessed 
SRalnst  the  defendant  appearin£r«  and  It  was  con- 
tended that  as  the  appearance  was  withdrawn  the 
plea  was  abaodonedi  the  oourt,  in  rerusiogr  Judg- 
ment, stated  that  tf  the  plea  was  abandoned  by  such 
withdrawal,  then  the  default  was  erroneous  as  one 
defendant  had  no  notice  of  the  suit,  and  further, 
tbat  if  the  plea  was  to  be  considered  aa  atUl  In,  uou 
witliatandlnflT  tbe  withdrawal  of  the  appearance,  ft 
waa  also  erroneous.    Blliaon  v.  Gain.  2  Ind.  S8B. 

But,  on  the  other  band.  It  has  been  held  that  an 
attorney  who  tiles  a  plea  and  afterwards  withdraws 
bis  appearance,  does  not  thereby  withdraw  the  ap- 
pears nee  of  tbe  party  or  the  plea,  and  therefore  the 
defendant  cannot  be  resarded  a«  In  default,  nor  can 
a  Judgment  be  rendered  airalnst  him  except  upon 
the  triaL    Mason  v.  Abbott,  S8  111.  44a. 

I£L  WUhdrcnotA  af  anmoer. 

Where  the  defendant's  attorney  had  abandoned 
her  defenae,  withdrawn  her  answer,  and  suffered 
Judirment  by  default,  without  notice,  and  she  al- 
leflred  bis  want  of  authority  and  total  surprise  and 
fraud  upon  her  rights,  and  a  good  defense  to  the 
action,  but  did  not  allege  fraudulent  collusion  be- 
tween her  attorney  and  the  plalntUf,  It  was  held 
Chat  the  facts  were  not  sufficient  to  give  the  oourt 
equitable  Jurisdiction  to  set  aside  tbe  Judgment,  as 
the  mere  fact  tbat  an  attorney  baa.  without  special 
authority,  withdrawn  an  answer  and  Buffered  Judg- 
ment to  go  by  default,  without  aome  allegation  of 
fraudulent  collusion,  furnishes  no  ground  for  the 
exercise  of  tbe  equitable  Jurisdiction  of  the  court 
In  setting  aside  the  Judgment.  Vaugban  v. 
Hewitt,  17  &  C.  442L 

The  power  of  an  attorney  la  limited  to  acts  which 
eonduoe  or  tend  to  conduce  to  the  success  of  his 

oo  \j.  R.  A. 


client,  but  the  withdrawal  of  an  answer  In  effect 
amounts  to  a  confession  of  Judgment,  or  at  least  to 
a  coo  teasioD  tbat  there  Is  no  defense  to  tbe  aoilon, 
and  leavea  tbe  damages  to  t»  assessed  by  a  Jury. 
Herbert  v.  Lawrence,  42  N.  T.  8.  U.  406. 

It  has  been  held  tbat  tbe  withdrawal  of  a  plea  is 
not  a  withdrawal  of  the  appearance,  and  that  tbe 
defendant  being  still  in  court  a  Judsment  nil  diclt 
against  blm  ts  proper  in  case  of  hia  failure  to  plead. 
Grigg  V.  ailoier,  M  Ala.  4S6;  Dart  v.  Ueroules,  84 
U1.8BB. 

Where  defendants  had  filed  a  plea  to  the  merita, 
and  afterwards  withdrew  the  same  by  leave  of  the 
court,  It  was  held  that  It  did  not  work  a  wlthp 
drawal  of  the  appearance,  and  that  defendant  was 
still  In  oourt  so  as  to  be  personally  bound  by  a  Judg- 
ment entered  against  him.  Eldred  v.  Michigan  Ins. 
Bank,  84  U.  8. 17  Wall.  M&.  21L.  ed.  68&. 

And  where  the  defendant  had  appeared  and  filed 
answer,  but  afterwards  withdrew  It  and  obtained  a 
dismlstel  of  the  case  for  plain tllTs  failure  to  prose- 
cute, it  was  held,  against  his  opposition  to  a  rein- 
statement of  the  case,  that  he  could  not,  Ivy  bla 
withdrawal  and  the  payment  of  the  fees  of  his  at- 
torney, avoid  the  legitimate  results  of  his  appear- 
ance, or  claim  that  tbe  case  should  proceed  againat 
blm  as  though  he  had  beeo  served  by  publication 
and  had  not  appeared*  WlUlama  v.  Hullng,  4S  Tex. 
118,  UBOl 

Again,  where  defendant^  attorney,  after  filing 
an  answer  in  an  action  for  assault  and  battery, 
withdrew  the  same  and  subjected  the  defendant, 
then  without  tbe  Juriadictionof  thecourt,toaJud(?> 
ment  by  default,  for  tbe  reason  that  he  had  re- 
ceived no  retaining  or  other  fees,  the  letters  he 
wrote  for  the  same  never  reaching  the  defendant, 
the  court  allowed  the  defendant  to  come  in  and  de- 
fend upon  pairmentof  coats,  the  original  Judgment 
standing  as  security.  Herbert  ▼•  Lawrence,  m  N. 
Y.S.R.400. 

In  Hoffaring  v.  Grove,  4S  Barb.  648,  it  was  stated 
that  although  plalntUTa  attorney  had  clearly  no 
right  to  return  defendant's  answer  because  he 
deemed  it  frivolous,  and  alihough  counsel  had  tbe 
right  to  determine  the  validity  or  aufflcienoy  of  any 
pleading,  yet  inasmuch  as  the  objection  of  defend- 
ant's counsel  accepted  .by  the  Judge  amounted  to 
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to  prepire  and  atrte  the  said  answer  in  tald 
action,  and  to  make  a  draft  on  the  defendant's 
lepreseutatiyee  for  his  retainer  in  said  action, 
that  he  prepared  and  served  said  answer  in 
this  action  within  the  time  by  Uw  prescribed 
after  the  service  of  the  summoDS  and  complaint 
herein  upon  the  defendant;  that  he  demanded 
from  the  defendant  and  her  representatives  in 
said  Kansas  City,  Missouri,  the  payment  of  a 
reaoooable  retainer  for  his  appearance  in  said 
action  on  or  about  the  14tb  dav  of  April,  1894; 
that  defendant  and  the  saicf  representatives 
have  failed,  neglected,  and  refused  to  pay  the 
undersigned  any  sum  whatever  as  a  retainer 
or  for  his  fees  in  said  action;  that  the  repre- 
sentative of  said  defendant  in  Kansas  City, 
Missouri,  has  been  notified  long  prior  to  this 
dale  that,  unless  tbe  retainer  of  the  undersigned 
was  paid,  he  would  have  nothing  lurlher  to  do 
with  this  action. 

Dated  May  8. 1894 
Fhink  Qray,  Defendant's  A-ttorney. 

On  the  same  day  (May  11, 1894).  the  trial 
court  made  and  filed  its  findings  of  fact  and 
conclusions  of  law,  and  directed  a  Judgment 
to  be  entered  diflsolvinff  tbe  bonds  of  matri- 
mony existing  between  the  parties,  whereupon 
said  Judgment  was  then  formally  entered  in  the 
ludgnient  book.  Preceding  said  findings  of 
fact  was  the  following  ledtiu  made  by  the  trial 
court:  **The  above  entitled  action  having 
been  brought  on  for  trial  before  the  court  on 
this  11th  day  of  May,  1894,  and  it  appearing  to 
the  satisfaction  of  the  court  that  the  summons 
and  complaint  herein  were  personally  served 
upon  the  defendant  at  Kansas  Citv,  in  Jsckson 
county,  stale  of  Missouri,  on  the  8d  day  of 
February,  1894,  the  same  being  in  lieu  of 
service  by  publication,  which  bad  been  thereto- 
fore ordered  by  this  court  by  an  order  herein 
filed;  and  the  defendant  having  appeared  by 
Frank  Orav,  Esq.,  her  attomev,  and  having 
answered  herein,  and  served   her  answer  to 


the  plaintiff's  complaint  upon  the  attorneys 
for  the  plaintiff  on  the  14th  day  of  Apnl, 
1894;  and  the  defendant  having  on  tbe  8th  day 
of  May,  1894,  by  a  stipulation  in  writing  herein 
filed,  withdrawn  her  appearance  and  her 
answer  in  said  action,  and  being,  therefore, 
on  this  day,  in  default, — and  the  court  hav- 
ing proceeded  to  hear  the  evidence  adduced 
on  the  part  of  the  plaintiff  in  support  of 
tbe  allegations  of  his  complaint,  and  having 
duly  considered  tbe  same,  and  being  fully  ad- 
vised in  the  premises,  now  makes  an>l  files 
the  following  findings  of  fact"  The  defend- 
snt,  through  her  other  attorneys,  M<  ssrs.  Ball 
&  Watson,  of  Fargo,  N.  D.,  made  application 
to  said  district  court  in  July,  1894,  and  ob- 
tained an  order  to  show  cause  before  said  court 
why  said  judgment  should  not  be  vacated,  and 
the  defendant  be  allowed  to  interpose  a  defense 
to  the  CNUse  of  action  alleged  in  the  complaint; 
said  application  being  ba^  upon  a  proper  affi- 
davit of  merits  and  other  affidavits,  and  a  pro- 
posed amended  answer  to  the  complaint,  which 
embodied,  in  addition  to  the  defenses  slated  in 
the  original  answer,  other  defensive  matter. 
After  several  adjournments,  a  hearing  was 
had  upon  the  order  to  show  cause,  and  upon 
October  81,  1894,  the  trial  court  entered  its  or- 
der discharging  the  order  to  show  cause  and 
denying  the  application  to  vacate  said  judg- 
ment, and  refusing  to  allow  the  defendant  to 
interpose  her  proposed  amended  answer.  l*he 
case  is  brought  to  this  oouit  for  review  on  ap- 
peal from  said  order. 

WUbout  adverting  now  to  any  of  the  facts 
contained  In  the  numerous  sfflduvits  wiiich 
were  presented  to  the  court  u|  on  the  hearing 
of  the  motion  below,  it  will  be  convenient  hers 
to  pause  and  consider  whether,  upon  tbe  con- 
ceded facts  appearing  of  record  and  already 
narrated,  the  district  court  erred  in  denying 
defendant's  motion  to  vacate  the  judgment  and 
allow  her  to  interpoee  a  defense  to  the  merits 
of  the  action.    In  other  words,  was  the  judg- 


an  admission  that  the  answer  was  deemed  by  bim 
to  have  been  returned  and  no  longer  effectual  as 
an  answer,  tbe  defendant  was  estopped  from  after- 
wards dalmlns  tbat  It  could,  after  tbe  molj^on,  be 
filed  to  prevent  a  Judmnent  hj  default. 

Wbere,  in  an  action  upon  a  promtasory  note,  de- 
fendant^ pleas  were  witbdrawn  and  Judgment  en- 
tered for  tbe  amt>unt  of  tbe  note  and  interest,  with 
a  stay  of  execution,  it  was  held  tbat  an  agreement 

to  do  this  was  valid.  Potter  v.  Parsons,  14  Iowa, 
ttS. 

But  where,  In  dlvoroe  proceedings,  the  defend- 
ants attorney  upon  the  record  refustd  to  file  a 
verified  defense,  and  threatened  to  withdraw  un- 
less a  oompromiae  was  accepted,  in  coni«equence  of 
wbicb  a  default  Judgment  was  otrtalned,  tbe  court 
ordered  aucb  judgment  to  be  set  aside  the  defense 
being  meritorious,  tbe  defendant  proving  vigilance 
and  insisting  upon  ber  rigbts,  and  the  attorneys 
refusing  to  give  such  defense  being  witbin  tbe  Ju- 
risdiction altbough  tbe  defendant  berself  was  with- 
out tbe  JuriadicUon  of  the  oourfc.  Bimpkins  v. 
Simpkins.  14  Mont.  886w 

In  Forbes  v.  Hyde.  81  Oal.  844. 84A,  wbere  tbe  at 
tomeys  bad  inadvertently  pleaaed  for  all  tbe  de- 
fendants, for  some  of  whom  tbey  bad  notappeared, 
tbey  were  allowed  to  withdraw  sucb  plea  and  sub- 
stitute a  new  one  limited  to  tbe  defendants  for 
wbom  tbey  did  api>ear,  and  the  cflcct  of  the  plea  to 
give  Jurisdiction  over  the  other  deleudants  was 
annulled. 

88  L.  R.  A. 


jy.  WiUidirawal9fanmMrandappeanme§i, 

In  i>ana  v.  Adams,  IS  lU.  6n«  the  defendaots  liy 
their  attoioey  withdrew  the  pleas  filed  by  them, 
and  also  their  appearance,  and  upon  being  called 
failed  to  appear  and  made  default,  and  the  court 
stated  that  the  withdrawal  of  the  plea  and  ap- 
pearance by  the  defendant  was  to  be  taken  as  an 
abandonment  of  tbe  defensf^ 

And  in  Lodge  v.  State  Bank,  S  Bbiokf.  Off,  the 
withdrawal  of  an  appearance  and  plea  was  held  to 
leave  tbe  case  as  if  no  appearance  and  plea  had 
been  entered.  In  that  case  only  part  of  the  de- 
fendaots had  been  served,  and  an  appearance  and 
plea  for  them  all  were  witbdrawn. 

Wbere  after  appearance  and  plea,  and  upon  the 
case  being  called  for  trial,  the  deiendant^  appear^ 
anoe  and  plea  were  witbdrawn  without  authority, 
and  Judgment  was  taken  by  default,  it  waa  held 
that  the  client  was  bound  thereby,  and  that  the 
opening  of  such  a  Judgment  waa  in  the  eourtis 
discredon.    Dubois  v.  Glaub,  K  Pa.  288,  ML 

80,  where  the  attorney  appeared  and  pleaded, 
and  after warda  withdrew  his  appearance  and  plea 
by  leave  of  tbe  court,  it  waa  bfild  that  tbe  cause 
stood  aa  if  there  had  been  no  appearance.  Mtehfiw 
V.  M'Ooy,  8  Watts  ft  a  OQL 

8ee  also  nipra.  n.  b.,  as  te  effect  on  appearanee 
of  an  attempt  to  withdraw  It.  &  W. 
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BMOt  entered  below  upon  tbe  defendant's  al- 
leged dflault  a  Talid  Judgment,  reeularly 
and  legally  entered,  or  waa  such  Jnagment 
fliegally  and  irregnlarly  entered?  If  tbe 
judgment  waa  illegally  entered,  it  would,  of 
course,  be  prima  facie  valid,  because  it  is  con 
ceded  tbat  tbe  court  entering  tbe  same  bad. 
jurisdiction  of  tbe  sublect-matter  and  of  tbe 
parties  to  tbe  action.  But  it  is  likewise  true 
tbat  if  tbe  judgment  was  illegally  entered — t. 
g.  entered  as  a  default  judgment  w ben  tbcie 
was  no  default  in  law  or  in  fact  existing,  and 
wbile  tbere  was  an  issue  of  fact  joined  in  tbe 
action  upon  a  complaint  and  answer— tben 
sucb  judgment  would  be  illegally  entered,  and 
benre  vulLcrable  to  attack  by  motion  in  tbe 
couit  wbicb  entered  tbe  judgment;  and  upon 
aucb  motion,  if  seasonably  made,  the  moving 

{lartv  would  be  entitled,  as  a  matter  of  strict 
egai  rigbt,  to  bave  tbe  judgment  vacated.  In 
aucb  a  case  as  tbat  6ug|>ested,  tbe  motion 
would  not  be  addressed  to  tbe  discretion  of  tbe 
trial  court,  nor  would  it  be  an  appeal  to  tbe 
favor  of  tbat  court.  Upon  aucb  a  motion,  if 
tbe  judgment  was  illegally  entered;  it  would 
be  error  to  refuse  to  set  aside  tbe  judgment, 
and  tbe  trial  court  would  be  witbout  discre- 
tion in  the  premises.  In  reviewing  sucb  an 
order  as  tbat  supposed,  tbis  court  is  never  in 
tbe  attitude  of  reviewing  a  matter  lying  witbin 
tbe  discretion  of  tbe  court  below.  Applying 
tbe  elementary  principlea  of  law  and  rulea  of 
practice  to  wbicb  we  bave  adverted  to  tbe  un- 
disputed  facts  in  tbis  record,  and  above  set  out, 
tbe  question  is  presented  w  bet  her  or  not  tbe 
judgment  berein  was  a  valid  judgment  regu- 
larly entered.  We  tbink  it  was  not  a  vuid 
iudgment,  and  tbat  its  entry  was  illegal,  and 
m  violation  of  tlie  moat  sacred  legal  rigbts  of 
a  suitor,  tit.,  tbe  rigbt  to  appear  in  open  court 
and  there  confront  bis  adversary,  tbe  opportu 
nity  to  present  witnesses  in  bis  own  behalf,  and 
tbat  right  of  paramount  importance  and  of 
priceless  value  to  every  suitor  in  a  court  of 
law, — tbe  rigbt  to  be  represented  in  court  by 
(aitliful  counsel,  whose  fidelity  has  not  been 
tainted  by  hostile  passion  prejudicial  to  bia 
client,  or  been  swerved  by  selHsb  considera- 
tions personal  to  himself  and  inimical  to  the 
suitor  whose  cause  he  has  undertaken  to  de- 
fend. Tbe  attempted  withdrawal  of  tbe  de- 
fendant's answer  and  appearance  in  this  action 
contemporaneously  with  tbe  open  and  avowed 
desertion  of  the  case  by  tbe  defendant's  counsel 
(for  the  reasons  spread  out  uion  tbe  record) 
operated  necessarily,  and  in  tbis  case  speedily, 
to  strip  the  defendant  of  every  right  we  bave 
enumerated,  and  to  leave  her  cause  to  be 
lacriflced  without  a  hearing  aixi  witbout  a  de- 
fender. 

Tbe  facta  involved  call  for  some  considera- 
tion of  tbe  authority,  power,  and  duty  of  an 
sitorney  in  conducting  a  cause  in  court,  and 
tbe  crucial  question  is  whether  Frank  Gray, 
EfK).,  as  defendant's  attorney  in  the  action,  in 
virtue  alone  of  his  professional  relation  to  the 
cause,  and  without  tbe  ki<owledge  or  consent 
of  the  defendant,  could  legally  withdraw  the 
defendant's  answer  and  his  own  api  earance  in 
the  case,  at  the  time  when  be  did  so,  and  for 
the  reason  which  he  stated  in  the  writing  which 
waa  presented  to  the  court,  and  upon  which 
1  he  court  then  tnd  there  declared  the  def end- 
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ant  to  be  in  default.  In  onr  judgment,  the 
reason  for  tbe  attempted  withdrawal  was  triv- 
ial and  wholly  inadequate,  legally  or  morally, 
to  justify  the  action  of  the  counsel,  and  was 
also  legally  insufficient  aa  a  basis  for  the  ruling 
of  the  trial  court  declaring  defendant  to  be  in 
default  for  want  of  an  answer.  It  will  readily 
be  conceded  that  an  attorney  that  has  been  re- 
tained and  has  entered  an  appearance  for  a 
party  in  an  action  is,  within  his  proper  sphere, 
possessed  of  plenary  authority  and  discretion, 
and  in  all  mailers  appertaining  to  tbe  remedy 
alone  he  may  lawfully  control,  even  against 
tbe  wishes  of  his  client,  all  of  those  processes 
which  are  strictly  incidental  to  the  regular 
course  of  procedure  In  tbe  action.  Kor  do  we 
question  the  rigbt  of  counsel,  under  some  cir- 
cumstances, and  when  tbe  act  is  done  wiib  an 
honest  puri  ose  to  subserve  tbe  interests  or  to 
comply  with  the  wishes  of  bis  client,  to  with- 
draw his  own  appearance  and  tbe  answer  of 
the  defendant,  and  thereby  accelerate  the  en- 
try of  a  default  judgment  against  a  defendant. 
Such  authority  is  not  un frequently  exercised 
in  courts  of  original  jurisdiction  in  this  and 
in  other  atatea,  and  it  would  undoubtedly  be 
very  dangerous  to  tbe  interests  of  suitors  to 
abridee  sucb  authority  In  cases  where  it  can  be 
pioperly  exercised.  1  Lawson,  Rigbta,  Rem. 
&  Pr.  S  168.  But  the  record  before  us  pre- 
sents no  such  facta  as  those  we  have  supposed. 
In  tbe  case  at  bar  tbe  attempted  withdrawal  of 
tbe  defendant's  anawer  and  of  her  counsel 
from  tbe  case  (while  it  was  manifestly  done  to 
facilitate  tbe  entry  of  a  default  judgment 
against  the  defendant)  was  not  professedly  or 
actually  done  with  the  intention  of  promot- 
ing the  defendant's  interests  or  of  complying 
with  her  wishes.  The  one  reason  aasiffned  for 
the  whbdrawal  stated  in  tbe  formal  notice 
served  oa  plaintiff's  counsel  and  filed  in  tbe 
trial  court,  and  upon  which  the  default  of  tbe 
defendant  waa  promptly  declared,  precludea 
the  idea  that  the  action  of  counsel  waa  taken 
with  tbe  purpose  of  promoting  either  the  inter- 
ests or  the  wishes  of  the  def  endanL  It  was  on  itt 
face  an  act  of  bitter  retaliation,  and  that  alone, 
because  it  waa  not  done  as  a  means  of  expedit- 
ine  the  payn^entof  tbe  feea  clnimed  by  counsel 
to  be  due  from  the  defendant.  If  the  withdrawal 
operated  at  all  upon  the  claim  of  counsel  for 
fees,  its  legal  eilect  would  be  prejudicial  to 
such  claim.  In  fact,  tbe  act  of  deseriing  a 
cause  without  any  justifiable  excuse  would 
wholly  defeat  a  claim  for  counsel  fees  in  tbe 
same  cause.  "Tbe  contract  of  an  attorney  or 
solicitor,  retained  to  conduct  or  defend  a  suit, 
is  an  entire  or  continuing  contract  to  carry  it 
on  until  its  termination."  2  Greenl.  Ev.  g  142. 
In  the  absence  of  an  express  stipulation  for 
fees  in  advance,  the  contract  ia  single  and  en- 
tire, and  no  right  of  action  accrues  for  feea 
until  the  services  are  fully  performed.  Bath- 
gaU  V.  Baskin,  69  N.  Y.  688.  We  gather  from 
tbe  record  in  this  case  tbat  defendant's  counsel 
did  not  demand  of  tbe  defendant  a  cash  retainer 
in  advance,  but,  on  the  contrary,  permit  led 
himself  to  be  retained  as  an  attorney,  and  i>ro- 
ceeded  to  enter  an  appeal ance  and  acrve  an 
answer  for  the  defendant,  without  any  advance 
retainer;  nor  is  it  claimed  that  1  here  waa  ever 
an  agreement  for  tbe  payment  of  advance  feea 
to  defendant's  counset    Under  such  circum- 
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sUnoet,  it  it  Yerj  doubtful,  to  say  the  least, 
whether  an  action  would  lie  for  fees  at  the  time 
the  cause  of  the  defeudaot  was  abandoned  by 
her  counsel.  But,  be  this  as  it  may,  nothing 
is  clearer  than  the  fact  that  defendant  had  no 
warrant  or  excuse  in  law  or  morals  for  aban- 
doning the  cause  of  the  defendant  without  giv- 
ingbis  client  ample  noticeanda  full  opportunity 
to  procure  other  counsel  to  defend  the  case 
in  court.  8  GreenL  £▼.  g  142.  Reverting  to 
the  notice  of  withdrawal,  it  appears  there^om 
that  the  notice  bears  date  on  the  8th  day  of 
May,  and  that  it  was  filed  in  court  on  the  llib 
day  of  May,  1894.  It  appears,  after  serving 
the  answer,  defendant's  counsel  "demanded 
from  the  defendant  and  her  representatives  in 
said  Kansas  City  the  payment  of  a  reasonable 
retainer  for  his  appearance  on  or  about  the  14  th 
dav  of  April,  1804;  that  defendant  and  her 
said  representatives  have  failed,  neglected,  and 
refused  to  pav  the  undersigned  any  sum  what- 
ever as  a  retainer  or  for  his  fees  in  said  action; 
that  the  representatives  of  said  defendant  in 
Kansas  City,  Missouri,  have  been  notified  long 
prior  to  this  date  that  unless  the  retainer  of  the 
undersigned  was  paid  he  would  have  nothing 
further  to  do  with  the  action."  From  this  it 
appears  that  defendant's  counsel  made  a  de- 
mand for  feet  on  defendant's  representatives 
less  than  one  month  prior  to  his  attempted 
withdrawal  of  defendant's  answer,  and  at  some 
date  prior  to  such  withdrawal  had  notified  such 
representative  that  unless  the  retainer  was 
paid  counsel  "would  have  nothinor  further 
to  do  with  the  action."  It  will  be  noticed  that 
DO  exact  time  was  fixed  in  the  demand  for  fees 
within  which  they  were  required  to  be  paid, 
or  tlie  nltemative  stated  be  suffered  br  the  de- 
feiidant.  It  is  further  noticeable  that  there 
was  no  threat  or  intimation  conveyed  in  the 
demand  for  fees  that  counsel  would,  if  the  de- 
mand was  not  complied  with,  withdraw  the  an- 
swer and  leave  the  nefendant  in  default  for  want 
of  an  answer.  The  utmost  scope  of  the  threat 
was  that  the  counsel  would  personally  with- 
draw from  the  case  if  his  demands  were  not 
complied  with.  This  is  quite  different  from  a 
notice  that  he  would  withdraw  the  answer; 
and.  In  its  effect  upon  the  case,  the  simple 
withdrawal  of  counsel,  would,  of  course,  leave 
the  case  at  issue,  and  not  to  be  tried  until  the 
next  term  of  the  district  court,  which  term,  as 
defendant  had  been  previously  informed  by 
her  said  counsel,  would  not  convene  until  the 
month  of  July,  1894. 

Enough  has  been  set  out  to  clearly  show  that 
the  defendant's  counsel,  in  attempting  to  with- 
draw the  answer  of  the  defendant  at  the  time 
and  under  the  circumstances  stated,  did  so,  not 
only  for  the  express  and  advertised  purpose  of 
betraying  the  cause  intrusted  to  his  protection, 
and  allowing  Judgment  to  be  entered  as  for  a 
default  in  answering  the  complaint,  but  did  so 
without  any  previous  notice  to  the  defendant 
that  he  meditated  any  such  drastic  measures. 
We  unhesitatingly  characterize  the  course  of 
counsel  in  attempting  to  withdraw  the  answer 
as  an  act  of  bad  faith,  and  as  such  it  was  an 
act  beyond  the  scope  of  an  attorney's  author- 
ity, and  hence,  in  legal  contemplation,  the  act 
was  without  binding  force  or  effect.  The  na- 
ture of  the  pretended  act  of  withdrawal  and 
the  motive  with  which  it  was  done  were  spread 
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out  in  writing  upon  the  records  of  the  district 
court  before  the  default  was  entered,  and 
hence  we  hold  that  it  was  error  in  the  court 
below  to  direct  the  entry  of  a  default  judg- 
ment in  the  case.  The  judgment  in  its  very 
inception  was  tainted  with  the  vice  of  Ulegal- 
ity,  and  hence,  under  the  settled  practice, 
was  vulnerable  to  attack  by  motion  to  set 
it  aside  as  an  illegal  judgment.  Oarr,  S. 
d  Co.  Y.  SpaukUng,  2  N.  D.  414.  The 
defendant  had  the  right  to  move  the 
court  below  to  set  it  aside,  and  in  doing  so 
the  defendant  was  not  in  the  attitude  of 
appealing  to  the  favor  of  the  trial  court. 
In  justice  to  the  defendant's  oounwl,  we  will 
add  that  in  holding  that  the  attempted  with 
drawal  of  the  answer  was  an  act  of  bad  faith 
we  do  not  wish  to  be  understood  as  stating  or 
intimating  that  in  our  opinion  counsel  was  in- 
fiuenced  bv  any  corrupt  consideration  moving 
from  the  plain  tiff  or  his  counsel.  The  evidence 
in  the  record  will  warrant  no  such  statement, 
and  we  distinctly  disclaim  any  such  inference. 
We  nevertheless  assert,  and  place  our  ruling 
on  that  ground,  that  the  act  of  the  defendant's 
counsel  was  one  of  bad  faith  towards  his 
client,  and  hence  an  act  which  was  beyond 
his  power  to  legally  do  or  perform.  We  shall 
place  our  ruling  upon  familiar  and  elementary 
principles  of  the  law  governing  the  relation 
of  attorney  and  client,  and  do  not  cite  or  ex- 
pect to  find  a  precedent  which  is  on  all  fours 
in  its  facts  with  the  case  at  bar.  At  the  foun- 
dation of  the  trust  relation  which  exists  be- 
tween an  attorney  and  his  client  lies  the  funda- 
mental doctrine  that  so  long  as  the  relation 
continues  to  exist  the  attorney  la  without 
power  or  authority  to  do  anv  act  in  a  cause 
which  is  confessedly  inspired  bv  malevolence 
and  hostility  to  the  client  or  to  his  cause,  and 
the  effect  of  which  is  necessarily  injurious  to 
the  cause  intrusted  to  the  guardianship  of  the 
attorney.  The  cases  cited  below  will  illustrate 
this  well-settled  rule:  Herifert  ▼.  Lawrence,  48 
N.  Y.  8.  R  406:  HotM  v.  Lawrence,  83  N.  J. 
L.  99;  Ohlquett  ▼.  FarwU,  71  Iowa,  881;  £faa- 
ertif  V.  Eapnrlv,  85  Kan.  488;  Quinn  v.  Liavd, 
86  How.  Pr.  878;  Dickereon  ▼.  Bodgee.  48  N. 
J.  Eq.  45;  Simpkins  v.  Simpkine,  14  Mont.  886w 
Enough  has  been  said  to  fully  dispose  of  the 
case  presented  in  the  record,  and  we  will  not 
prolong  this  discussion  further,  except  to  state 
that  in  our  judgment  there  is  ample  in  the 
affidavits  presented  upon  the  motion  to  have 
justified  the  trial  court  in  granting  the  motion 
and  opening  the  case  upon  the  ground  of  sur- 
prise, under  the  authority  conferred  by  g  4989 
of  the  Compiled  Laws.  True,  the  application 
under  that  section  of  the  statute  would  be 
addressed  to  the  sound  judicial  discretion  of 
the  trial  court,  and  would  be  in  the  nature  of 
an  appeal  to  the  favor,  and  not  in  the  nature 
of  a  demand  of  a  strict  legal  right.  But  in 
that  aspect  of  the  application  the  refusal  to 
^ant  the  defendant  an  opportunity  to  be  beard, 
m  our  opinion,  presents  a  case  of  an  unsound 
exercise  of  judicial  discretion.  It  is  urged  by 
counsel  that  shortly  after  the  divorce  was 
granted — about  one  month  thereafter— the 
plaintiff  contracted  another  marriage  with 
,  referred  to  in  defendant's  answer,  and 


that  to  now  allow  the  judgment  for  a  divorce 
to  be  vacated  would  be  to  mvite  results  which 
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may  be  dinastroiis  to  an  Innocent  person, — ^yet 
fiDborn, — 88  well  88  the  parties  who  have  so 
precipitately  entered  Into  a  new  conluffal 
alliance.  Upon  authority,  It  is  clear  that  Judg 
menis  entered  in  divorce  cases  are  open  to  at- 
tack in  the  same  manner,  upon  the  same 
pounds,  and  within  the  same  periods  of  Ume 
as  other  judgments,  and  this  court  has  already 
bad  occasion  to  apply  this  rale  of  law  to  a 
divoToe  case.  T^rke  t.  Tm'ke,  8  N.  D.  848; 
eee  also  SimpHm  y.  6impkifi§,  14  Mont.  886; 
Ooitrai  y.  (UttreU,  88  Cat.  457;  BeU  y.  PiBck, 
104  Cal.  85.  But,  aside  from  authority,  the 
rule  commends  itself  to  oar  judgment  as  a 
wise  and  conservatiye  civic  regulation  tending 
to  restrain  divorced  parties  from  entering  into 
new  matrimonial  alliances  with  too  much  pre- 
oipiiation.  and  at  a  time  when  the  decree 
which  severed  a  former  marital  connection  is 
still  legally  open  to  assault  and  reversal  in  the 
courts  of  the  state  where  the  judgment  is  en- 
tered. We  conclude  on  this  point  with  an  apt 
quotation  taken  from  the  opinion  of  the  court 
in  SimpkiM  v.  8impkin$,  tvpra,  which  case 
much  resembles  this:  "Now,  under  all  these 
circumstances,  for  plaintiff  to  claim  that  his  re- 
marriage, in  this  l)ot  and  indecent  haste  is  perti- 
nent upon  this  motion  is  a  sorry  sort  of  a  repl^ 
to  the  motion  of  defendant  setting  up  the  piti- 
able facts  disclosed  by  this  record.  Nor  is  the 
f^ituation  of  the  person  whom  plaintiff  pur- 
ported to  marry  ...  a  consideration  that  can 
set  aside  the  rights  of  the  defendant." 

Our  conclusion  is  that  the  judgment  was 
irregularly  entered,  and  that  the  learned  court 
erred  in  denying  the  defendant's  motion  to 
vacate  the  judgment  and  allow  the  defendant 
to  come  in  and  defend  her  action.  -The defen- 
dant was  not  in  default  for  want  of  an  anRwer. 

TAs  order  denying  the  motion  i$  rerened,  and 
the  case  is  remanded  for  further  proceedings 
in  conformity  with  the  views  expressed  in  (bis 
opinion. 

All  the  Judges  concos, 

Corliss.  J.,  concarring; 

I  fully  concur  in  the  opinion  of  the  chief 
justice.  I  merely  desire  to  answer  the  point 
of  counsel  for  respondent  that  the  proper  prac- 
tice was  either  to  move  for  a  new  trial  or  to 
appeal  from  the  judgment  itself,  and  thus  raise 
the  question  that  the  judgment  was  irregularly 
entered.  It  is  contended  on  the  part  of  the 
respondent  that  the  trial  court  adjudicated  on 
the  same  facts  the  question  of  the  power  of  the 
attorney  to  withdraw  the  answer  when  it  de- 
clared the  defendant  in  default  after  such 
attempted  withdrawal,  and  that  therefore  such 
court  could  not.  on  the  motion  to  set  aside  the 
judgment  as  irregularly  entered,  review  its  own 
decision.  It  is  insisted  that  defendant's  only 
remedies  were  a  motion  for  a  new  trial  and  an 
appeal  from  the  judgment.  But  how  can  it 
l)e  said  that  the  trial  court  had  settlefl  against 
the  defendant,  so  as  to  bind  her  and  force  her 
to  review  the  decision  on  appeal  from  the 
judgment,  a  question  as  to  which  the  defend- 
ant was  not  heard  before  that  court?  In  as- 
suming to  withdraw  the  answer  for  the  reasons 
stated  in  the  written  withdrawal,  the  attorney 
for  defendant  did  not  pretend  to  represent  her. 
On  the  contrary,  he  was  acting  in  hostility  to 
her  interests.    On  the  question  of  power  she 
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was  not  heard.  To  the  knowledge  of  the 
court  and  of  the  opposing  counsel,  she  was  not 
heard  on  that  point.  They  knew  that  the  at- 
torney did  not  pretend  to  represent  the  inter- 
ests of  his  client  in  withdrawing  the  answer. 
On  the  contrary,  they  knew  it  was  an  act  of 
hostility  to  her  interests,  conceived  and  carried 
out  in  a  sf^rit  of  retaliation  for  a  fancied 

? grievance.  Counsel  for  plaintiff  cannot,  there- 
ore,  claim  to  have  relied  on  the  withdrawal 
88  an  act  done  within  tlie  scope  of  the  attor- 
ney's power,  for  they  were  chargeable  with 
knowledge  that  the  exact  reverse  was  the  case. 
Had  they  been  justified  in  assuming  that  Mr. 
Gray,  in  attempting  to  withdraw  the  answer, 
was  acting  in  furtherance  of  his  client's  inter- 
ests, then  It  might  perhaps  be  urged  that  they 
had  a  riffht  to  assume  that  she  wus  represented 
on  the  hearing  as  to  the  attorney's  power  to 
withdraw  the  answer^  and  could  therefore 
claim  that  the  question  was  Anally  adjudicated, 
and  could  only  be  reviewed  by  motion  for  a 
new  trial  or  on  appeal.  But  where  counsel 
are  informed  of  the  contrary  by  the  attorney 
himself,  and  where  the  court  Is  apprised  of 'the 
fact  that  the  attorney,  in  the  absence  and  with- 
out the  consent  or  knowledge  of  his  client,  is 
afasuming  to  do  an  aftirmative  act  disastrous  to 
his  client's  case,  and  for  the  sole  purpose  of 
righting  a  supposed  personal  wrong  to  himself, 
— there  being  no  pretense  that  he  is  thereby 
seeking  to  further  his  client's  interests, — ^in 
such  a  case  both  court  an^  counsel  are  bound 
to  know  that  the  client  is  in  no  sense  repre- 
sented before  the  court,  and  has  no  chance  to 
be  beard  as  to  the  correctness  of  the  decision 
that  sweeps  away  all  the  client's  rights.  To 
say  that  such  a  decision  is  re$  judicata  is  to 
declare  that  a  litigant  can  he  defeated  without 
a  hearing.  Had  the  defendant  appealed  di- 
rectly to  this  court  from  the  judgment,  it 
miirht  have  been  urged  here  with  great  force 
that  she  should  first  make  an  effort  to  rectify 
in  the  court  below  the  mistake  made  against 
her  without  any  hearing.  But,  even  if  we 
would  review  the  question  on  appeal  from  the 
judgment,  it  does  not  follow  that  a  motion  to 
set  aside  the  judgment  as  irregularly  entered 
will  not  lie.  We  held  in  the  case  of  Oarr,  8, 
dt  (Jo.  y.  SpatUding,  8  N.  D.  414-4^.  that  a 
motion  to  set  aside  the  judgment  is  the  proper 
remedy  in  such  cases.  In  that  case  we  said: 
"We  suggest  that  in  such  cases,  and  in  all 
cases  of  an  irregular  entry  of  judgment  in  the 
district  court,  a  motion  is  the  proper  remedy. 
A  motion  is  the  speedier  remedy,  and  in  many 
cases  would  avoid  the  more  tedious  and  ex- 
pensive process  of  direct  appeal.  This  is  the 
established  course  of  practice  in  the  states  of 
New  York,  Minnesota,  and  some  other  Code 
states.  ...  To  correct  mere  irregularities 
which  do  not  affect  the  jurisdiction  of  the 
court  to  enter  the  judgment,  and  especially 
those  which  do  not  appear  affirmatively  of 
record,  application  should  be  first  made  by 
motion  in  the  court  below;  and  where  the 
judfnnent  is  entered  without  jurisdiction  a 
motion  is  also  the  better  practice.  Of  course 
a  judgment  will  be  reversed  on  appeal  if  it  is 
void  on  its  face,  but  mere  irregularities  should 
be  assailed  by  motion  below."  This  decision 
is  decisive  of  the  point  I  am  considering.  A 
court  in    rendering    judgment  without  find- 
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ingt  in  a  case  where  they  have  doI  been 
wuvfd  would  neceRsarily  pass  upon  its  right 
so  to  do,  because  it  must  know  in  such  a 
case  that  fiDdlogs  baye  not  been  made,  and 
also  that  thev  have  not  been  waived  before 
it  renders  Judgment  Acoordinff  to  the  plain- 
tiff's contention  in  the  case  at  oar,  such  de- 
cision could  not  be  reviewed  on  motion  to  set 
s<«ide  the  Judgment  as  irregularly  rendered. 
T>ut  we  have  h«ld  the  exact  reverse  of  this  in 
the  case  cited.  The  decision  in  the  case  of 
Grant  v.  Schmidt,  22  Minn.  1,  is  not  in  point 
Id  that  case  then  was  no  question  of  irregular- 
ity in  the  entry  of  the  Judgment  It  was 
claimed  that  the  Judgment  should  have  con- 
tained provisions  diflferent  from  some  of  those 
it  embraced,  and  that  some  of  its  conditions 
should  not  have  been  inserted  therein.  In 
other  words,  it  was  a  case  of  an  erroneous  de- 
cision as  to  the  relief  to  which  the  plaintiffs 
were  entitled.  Such  qtiestions  are  never  re- 
viewed by  motion  to  set  aside  the  Judgment 
They  relate  to  the  merits,  and  do  not  have  any 
relevancy  to  matters  of  procedure  in  and  about 
the  rendition  of  a  Judgment  We  have  settled 
the  law  in  this  state  that  it  is  proper  practice 
to  attack  all  the  irregularities  in  the  entry  of  a 
judgment  by  a  motion  to  set  it  aside.  That 
the  Judgment  in  this  case  was  irregularly 
entered  cannot  be  doubted.  It  was  entered  as 
in  cases  of  default  two  months  before  the  next 
term  of  court  at  which  issues  of  fact  could  be 
tried,  while  there  was  an  answer  in  the  case 
raising  issues  of  fact  The  answer  was  never 
withdrawn  in  contemplation  of  law,  but  stood 
there,  and  stands  there  to  day,  as  an  answer  in 
the  case.  It  will  continue  to  stand  there  until 
it  is  lawfully  withdrawn,  or  the  case  is  regu- 
Iiirly  tried.  In  these  views  my  associates 
concur. 


James  ELTON.  Assignee,  etc.,  of  Edwin  T. 

Spafford,  Appt., 

f>. 

Michael  J.  O'CONNOR,  RapL 


*!•  ▲  ereditor  cf  an  InswilTeBt  deMor 
whose  elaim  aecmed  before  the  enaet- 
ment  of  the  inaotTeaey  law  under  which 
suoh  debtor  is  seeklDff  discharge  from  bis  debts, 
may  prove  bis  claim  and  receive  bis  dividends 
without  walvlns  hie  right  to  insist  that  the  dto- 
cbarge  feature  of  such  statute  la,  as  to  his  claim, 
a  law  imparing  the  obligation  of  bis  contract  in 
so  far  as  it  aasumes  to  discbanre  his  claim  with- 
out full  payment  Tbat  sucb  feature  of  an  in- 
solvency law  is  unconstitutional  as  to  creditors 
whose  claims  ex  tared  at  the  time  the  law  was  en- 
acted. Is  well  settled. 

2.  Bat  the  entire  body  of  eneh  a  law  im 
not  micoiietltatioiial  as  to  such  creditors. 
So  far  as  such  law  provides  for  tbe  transfer  of 
the  debtor^s  property  to  an  assignee,  to  be  dis- 
tributed among  bis  creditors,  it  is  valid  as  to  all 
creditors;  and  therefore  no  creditor,  even  though 

*Headnote  t>y  Oobubs,  J. 


NoTB.~For  some  oases  as  to  tbe  constitutionality 
of  insolvency  laws,  see  Cramton  v.  Valldo  Marble 
Oo.  (Vu)  1  L.  B.  A.  ISO,  and  twte;  also  noU  to  best 
V.  Banmgardner  (Pa.)  1 U  B.  A.  868L 
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bis  debt  was  tn  eztatenoe  when  the  insolvency  law 
was  passed,  can  levy  upuo  sucb  property  after 
tbe  title  tberoto  baa  vested  in  tbe  assignee  under 
tbe  terms  of  tbe  statute.  Tbe  fact  tbat  tbe  levy 
was  made  intermediate  the  oommeouement  of 
the  insolvency  prooeediiuts  and  the  executioD  of 
tbe  formal  assignment,  is  immaterial  where  the 
statute,  as  in  tbis  state,  declares  that  when  tbe 
assignment  is  executed  it  vests  the  title  In  tbe  as- 
signee as  of  tbe  time  when  the  proceedings  were 
commenced*  and  annuls  all  levies  between  these 
two  dates.  J 

(May  U.  1880.) 

APPEAL  by  assignee  in  insolvency  of 
Edwin  T.  Spafford  from  an  order  of  the 
District  Court  for  Grand  Forks  County  deny- 
ing a  motion  to  have  certain  execution  levies 
which  had  been  made  l)y  defendant  set  aside. 
Bever^ed, 

The  facts  are  stated  in  the  opinion. 

Mewn,  Cochrane  ft  Feethanty  for  ap- 
pellant: 

The  execution  in  this  case  was  issued  and 
levied  upon  the  property  formerly  belonging 
to  Spafford,  the  execution  debtor,  but  at  tbe 
time  of  the  levy  tbe  title  was  not  in  the  exe- 
cution debtor,  but  in  the  assignee. 

Perry  Mfg,  Co.  v.  Bmwn,  %  Woodb  &  BL 
449;  Geainyer  ▼.  PhUippi,  138  U.  8.  246,  Zi 
L.  ed.  614. 

The  filing  of  the  petition  in  insolvency  was 
a  transfer  in  favor  of  all  creditors,  which  was 
perfected  and  consummated  by  a  completion 
of  the  preliminaries  resulting  in  the  deed. 

Perry  Mfg.  Oo.  t.  Brown,  supra. 

This  transfer  was  prior  to  that  of  the  execu- 
tion levy.    . 

The  execution  debtor,  at  the  time  of  the 
levy,  had  been  devested  of  his  property  so  (hat 
the  title  could  not  be  made  under  or  from  him 
after  that  date,  by  attachment,  or  by  execu- 
tion levy  and  sale. 

Perry  Mfg.  Co.  Y.*Brown,  wpra;  Torreni  v. 
Hammond,  10  Fed.  Rep.  900;  Judd  v.  /ess,  4 
Met.  401;  Gallup  v.  Robimon,  11  Qrav,  20; 
WiUiame  v.  Merntt,  108  Mass.  187,  4  Am. 
Rep.  521;  Towne  v.  Smith,  1  Woodb.  &M.  115; 
Geilinger  v.  PhUippi,  tupra. 

Nonresidents  cannot  be  held  by  a  bank- 
ruptcy discharge  here,  in  that  the  courts  of 
this  state  have  no  Jurisdiction  over  the  nonresi- 
dent, and  the  insolvency  law  has  no  extrater- 
ritorial effect. 

29  Alb.  L.  J.  188;  Hawley  v.  Bunt^  27  Iowa, 
807,  1  Am.  Rep.  278;  BedM  v.  Seruton,  64  Yt 
494. 

But  the  nonresident  can  submit  his  person, 
controversy,  and  contracts  to  the  arbitration 
of  our  law  and  courts,  and  when  the  nonresi- 
dent voluntarily  becomes  a  suitor  in  our  court, 
subjects  his  case  and  person  to  the  jurisdic- 
tion of  our  court,  he  is  bound  by  its  decrees. 

Gilman  v.  I^oekwood,  71  U.  S.  4  \Vall.  409  18 
L.  ed.  482;  Clay  v.  Smith,  28  U.  B.  H  Pet.  411, 
7  L.  ed.  728;  Baldmn  v.  BaJe,  68  U.  8.  1 
Wall.  228,  17  L.  ed.  681;  Baldwin  v.  Bank  of 
Ifeicbury,  68  U.  S.  1  Wall.  284,  17  L.  ed.  534. 

The  creditor  under  a  contract  made  prior  to 
the  passage  of  the  insolvency  law  had  a  right 
to  pursue  his  debtor's  property  for  satisfaction 
of  his  demand^  both  before  and  after  the  law 
was  passed. 
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Offden  ▼.  Saunden,  25  U.  S.  12  Wheat.  218, 
6  L.  ed.  606;  Ferry  Mfg,  Co.  t.  Bro^tn^  2 
Woodb.  ft  H.  448;  faUoii  t.  Harris,  98  N.  Y. 
567;  Ohaptaan  ▼.  Fwnyih,  48  U.  8.  2  How. 
208,  11  L.  ed.  238;  Reno,  NooresldeDU,  g  268; 
Kimberly  ▼.  Ely,  6  Pic  k.  440:  Allen  ▼.  Roote 
uU,  14  Weod.  100;  Woodfnridge  ▼.  Wright,  8 
QouTL  628;  Embry  ▼.  Palmer,  107  U.  8.  8.  27 
L.  ed.  846;  Montague  v.  Maesey,  76  Va.  807; 
Eeynoldt  y.  ilAfen,  186  U.  a  848,  84  L.  ed« 
360. 

Ifr.  F.  H.  McDermoiitf  for  respoodeDt: 

The  insolvency  kiw  of  this  state  impairs  the 
obligation  of  a  pre-existing  contract  for  the 
reason  that  it  tases  away  the  remedy  to  en- 
force it 

Green  ▼.  Btddte^  21  XJ.  8.  8  Wheat.  1,  6  Lw 
ed.  547;  fUurges  y.  CrowninBhield,  17  U.  8.  4 
Wheat.  122,  4  L.  ed.  529;  Ogden  t.  Saunden, 
25  U.  8.  12  Wheat.  218,  6  L.  ed.  606;  Bromon 
y.  Kinne,  42  U.  8.  1  How.  811;  11 L.  ed.  143; 
Freeman  y.  Howe,  65  U.  8.  24  How.  450,  16  L. 
ed.  749;  United  States^  Von  Hoffman,  y.  Quiney, 
71  U.  8.  4  Wall.  535,  18  L.  ed.  403;  Walker  y. 
WhitehMd,  88  U.  8.  16  Wall.  814,  21  L.  ed. 
857;  hdwarde  T.  Kearuy,  96  U.  8.  595.  24  L. 
ed.  793;  M'Oraeken  y.  Haytoard,  43  U.  8.  2 
How.  608,  11  L.  ed.  897. 

At  the  time  the  contract  was  entered  into, 
we  had  a  statute  under  which  a  creditor  had  a 
right  to  briog  an  action  and  seize  the  debtor's 
property  in  the  hands  of  the  assignee. 

i<tate,  Enderlin  StaU  Bank,  y.  Boee,  4  N.  D. 
319.  26  L.  R  A.  593. 

k.%  to  contracts  already  made  stay  laws  are 
invalid. 

Aycoekyr.  Martin,  37  Oa.  124.  92  Am.  Dec 
56;  Cbffman  y.  Bank  trf  Kentucky,  40  Miss.  29, 
90  Am.  Dec.  811;  Deering  v.  Boyle,  8  Ean. 
525.  12  Am.  Rep.  480. 

The  legislature  may  alter  or  yary  existing 
remedies,  provided  that  in  so  doins  their  na- 
ture and  extent  are  not  so  changed  as  mater- 
ially to  impair  the  rights  and  interests  of  the 
par'tfes  to  existing  contracts. 

Phinney  v.  Phinney,  81  Me.  450,  4  L.  R.  A. 
848;  Malony  v.  Fortune,  14  Iowa,  417;  Car- 
gin  V.  Pomr,  1  Mich.  369;  Blair  v.  Wiiliame, 
4  Lilt.  (Ey.)  85;  Ounn  y.  Barry,  82  U.  8.  15 
Wall.  610.  21  L.  ed.  212;  Brine  v.  Hartford  F. 
Ir,i,  Co,  96  U.  8.. 627,  24  L.  ed.  858;  &  parte 
City  Bank,  44  U.  8.  8  How.  828,  11  L.  ed. 
619;  Clark  v.  Beyhum,  75  U.  8.  8  Wall.  322. 
19  L.  ed.  856;  Knng  y  Missouri,  107  U.  8. 
233.  27  L.  ed.  510;  Curran  y.  Arkansae,  56  XJ. 
S.  15  How.  819.  14  L.  ed.  712:  Sloane  t. 
CJiiniquy,  22  Fed.  Rep.  218;  Denny  y.  Ben- 
f^tt.  128  XJ.  8.  489.  82L  ed.  491;  Teatman  y. 
King,  2  N.  D.  421;  Foster  r.  Byrne,  76  Iowa, 
295. 

If  a  creditor  voluntarily  becomes  a  party  to 
the  iniiolvency  proceedings  he  is  bound  by  the 
provisions  of  the  insolvency  law. 

No  insolvency  law  can  discharge  or  release 
the  debtor  from  his  obligations  to  pay  under  a 
contract  where  the  creditor  Is  a  citizen  of  an- 
other state.  The  attack  made  upon  the  in- 
solvency law  of  this  state  in  the  case  at  bar  is 
not  that  it  has  no  extraterritorial  effect  merely, 
but  that  if  given  effect  it  impairs  tlie  obliga- 
tions of  existingcontracts. 

Baldtoin  y.  Bale,  68  U.  8.  1  Wall  228,  17 
L.  ed.  581;  Oilman  y.  Leckwood,  71  U.  S.  4 
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Wall.  409.  18  L.  ed.  432;  Brown  ▼.  Smart. 
145  XJ.  8.  454,  86  L.  ed  778;  Rurpee  y.  Spar- 
hawk,  108  Mhss.  111.  11  Am  Reo.  320;  Baiotey 
v.  Hunt,  27  Iowa,  8U3,  1  Am.  llep.  273;  PraU 
v.  Chase,  44  N.  T.  597.4  A  m.Rep.  718;  fUnane  y. 
Chiniguy,  supra;  Conway  y.  Beamons,  55  7t.  8b 
45  Am.  Rep.  579. 

In  the  case  at  bar  the  property  of  the  in- 
solvent debtor.  Edwin  T.  Bpidrord,  oould  not 
be  in  eustodia  legis  at  the  time  that  the  levy 
was  made,  for  the  reason  that  the  insolvency 
law  is  void  and  inoperative  as  to  creditors 
whose  debts  were  contracted  prior  to  the  pass- 
age and  taking  effect  of  the  law.  in  that  it  im- 
pairs its  oblisations,  and  hence  it  can  have  no 
effect  upon  these  contracts. 

WiUiamson  v.  Hatch,  65  Minn.  844:  BMt^ 
son  Bros,  Shoe  Co,  v.  Knapp,  82  Wis.  843; 
Baumann  y.  Cunningham,  48  Minn.  292; 
Bearddee  v.  Beaupre,  44  Minn.  1;  GUmour  t. 
Ewing,  50  Fed.  Rep.  656. 

Corllast  J.,  delivered  the  opinion  of  the 

court: 

The  appeal  In  this  case  is  from  an  order  sus- 
taining certain  levies  of  execution  upon  the 
property  of  a  iudement  debtor  after  the  insti- 
tution of  insolvency  prooeedines.  The  Judg- 
ment debtor  filed  his  petition  to  be  ariJndgtNl 
an  insolvent  under  the  provisions  of  chapter  38 
of  the  Revised  Codes  on  the day  of  Janu- 
ary, 1896.  On  the  same  day  he  was  adjudged 
an  insolvent.  8ubsequent]y  the  necessary 
steps  were  taken  to  carry  forward  the  insol- 
vency proceedings  to  the  point  where  an  assign- 
ment could  be  executed;  and  on  the  5th  day  of 
March,  1896,  tbe  clerk  of«  the  district  court, 
under  the  provisions  of  g  6036,  executed  to 
the  assignee  chosen  by  the  creditors  an  assign- 
ment in  due  form  according  to  the  require- 
ments of  that  section.  Intermediate  the  in- 
ception of  the  insolvency  proceedings  and  the 
time  of  the  execution  of  this  assignment, 
certain  creditors,  who«e  claims  accrued  before 
the  insolvency  law  went  into  effect,  and  who 
seem  to  have  been  nonresidents,  levied  upon 
the  insolvent's  property  several  writs  of  execu- 
tion. A  motion  having  been  made  by  the 
assignee  to  have  these  levies  set  aside  on  the 
ground  that  the  property  was  no  longer  sub- 
^t  to  seizure  as  the  property  of  the  deb' or, 
but  had  passed  to  the  assii?nee  under  the  in- 
solvency proceedings,  the  district  court  held 
that  such  levies  were  valid,  and  therefore. de- 
nied such  motion.  From  the  order  denying 
this  motion  an  appeal  has  been  perfected,  and 
the  case  is  now  before  ns  for  review.  The 
position  taken  by  the  connael  for  the  respond- 
ent is  that  the  insolvency  law  is  unconstitutional 
as  to  claims  of  the  creditors  for  whom  the  ley- 
ies  were  made,  for  the  reason  that  they  accrued 
before  the  law  went  into  effect,  and  that  they 
are  now  compelled  either  to  refrain  from  shar- 
ing in  the  distribution  of  the  assigned  estate,  or 
to  lose  their  demands  as  a  result  of  accepting 
dividends,  and  that  in  this  way  their  situation 
has  been  so  radically  altered  to  their  detriment^ 
as  compared  with  their  rights  when  these  con- 
tracts were  entered  into,  as  to  make  the  8tat> 
ute  vulnerable  to  the  constitutional  objection 
that  it  impairs  the  obligation  of  these  con- 
tracts. The  levies  in  this  case  must  be  treated 
as  having  been  made  after  the  title  to  the  prop- 
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erty  had  vetted  in  the  aisigDee  if  the  iDSol- 
yency  law  is  yalld  as  to  the  creditors  in  questioD 
with  respect  to  all  its  features  save  the  dis- 
cbarge feature.  The  statute  iu  terms  declares 
that  the  assigomeDt,  wbeu  flDallymade,  *'sball 
relate  hack  to  the  commeDcemeDt  of  the  pro- 
ceedings Id  iusolveiK^,  and  by  operation  of 
law  shall  yest  the  title  to  all  sach  property, 
both  real  and  personal,  in  the  assignee,  al- 
tboiigh  the  same  is  then  held  under  any  pro- 
cess as  the  property  of  the  debtor."  Key. 
Codes,  %  6086.  If  the  creditors  in  this  case 
secured  a  yalld  lien  upon  the  property,  tbey 
could  haye  secured  such  lien,  as  well  after  the 
formal  execution  of  the  assignment,  as  before. 
The  date  of  the  transfer  of  the  title  is  the  com- 
mencement of  the  insolvency  proceedings,  pro- 
vided they  are  prosecuted,  ana  not  abandrmed. 
The  decision  in  this  case  necessarily  proceeds 
upon  the  theory  of  the  invalidity  as  to  the  cred- 
itors in  question  of  the  entire  body  of  the  insol- 
vency law.  W  hile  the  writer  of  this  opinion  has 
lone  regarded  as  unanswerable  the  argument 
of  Mr.  Webster  In  Ogden  v.  Saunden  against 
the  power  of  a  state  to  enact  insolvency  laws 
authorizing  the  discharge  of  debtors  from  per- 
sonal liability,  yet  the  taw  most  be  deemed  to 
be  settled  against  this  view.  Butler  v.  Gore- 
ley,  146  U.  8.  908,  86  L.  ed.  981,  and  cases 
cited.  It  is  true  that  aa  to  contracts  entered 
into  before  the  enactment  of  such  a  statute,  it 
is  ineffectual  in  so  far  as  it  attempts  to  release 
the  debtor  without  full  payment.  Sturgea  v. 
Crowninehield,  17  U.  8.  4  Wheat.  122,  4  L  ed. 
520;  Farmer^  A  M.  Bank  v.  Smith,  19  U.  S. 
6  Wheat.  181,  6  L.  ed.  224.  But  with  respect 
to  contracts  made  subsequently  to  the  adoption 
of  the  statute  in  the  state  in  which  such  in- 
solvency laws  exists,  or  which  sre  entered  into 
with  reference  to  such  law,  the  rule  now 
firmly  established  is  that  such  legislation  is 
valid.  Offden  v.  Saunders,  26  U.  8. 12  Wheat. 
218.  6  L.  ed.  606;  Bople  v.  ZaeJiarie,  81  U.  8. 
6  Pet.  848,  8  L.  ed.  428;  Butler  v.  Oaretey,  146 
U.  8.  808.  86  L.  ed.  981.  and  cases  cited; 
Denny  v.  Bennett,  128  U.  8. 489.  82  L.  ed.  491. 
A  creditor  who  cannot  be  affected  by  the  dis- 
charge in  insolvency  proceedings,  either  because 
his  contract  was  made  before  the  insolvency 
law  was  passed,  or  for  the  reason  that  his  con- 
tract was  entered  into  with  reference  to  the 
laws  of  another  state,  has  no  right,  on  that  ac- 
count, to  ignore  the  whole  law.  He  cannot 
treat  the  entire  act  aa  unconstitutional,  and 
levy  upon  the  property  of  his  debtor  after  the 
title  has  passed  to  the  assignee  or  trustee  in 
the  insolvency  proceedings.  8o  f ar  as  the  law 
authorizes  the  creation  of  a  trust,  and  provides 
for  the  transfer  of  the  debtor's  title  to  the 
trustee,  it  is  a  perfectly  valid  enactment  In- 
deed, it  is  constitutional  even  as  to  the  dis- 
charge feature  it  embodies  when  the  rights  of 
creditors  whose  claims  accrued  subsequently  to 
the  enactment  of  the  law  are  concerned,  pro- 
vided they  were  entered  into  with  reference  to 
such  law.  The  utmost  scope  of  the  doctrine 
against  the  constitutionality  of  such  statutes 
do^s  not  go  beyond  the  limitation  of  the  effect 
of  such  discharge  to  a  certain  class  of  creditors. 
It  merely  declnres  that  certain  other  creditors 
are  not  affected  by  it.  The  law  itself,  so  far 
as  it  provides  for  the  transfer  of  the  debtor's 
property  for  the  benefit  of  his  creditors,  is  a 

88  L.  R.  A. 


valid  law.  The  transfer  under  It  devests  the 
title  of  the  debtor  to  his  property,  leaving 
nothing  in  him  subject  to  seizure  under  JudH 
cial  process.  The  fallacy  of  the  reasoning 
which  leads  up  to  the  conclusion  that  the 
debtor's  property,  despite  the  insolvency  pro- 
ceedings, is  still  liable  to  levy  on  behalf  of  a 
J>articular  class  of  creditors,  lies  in  the  postu- 
ate  that  as  to  such  creditors  the  whole  law  is 
void.  This  proposition  is  not  sound.  It  is 
not  snpi)ortea  by  either  reason  or  authority. 
Because  the  Fedenil  Constitution  has  thrown 
around  every  citizen  the  protection  of  his  con- 
tract rights  against  impairment  by  state  action, 
the  courts  have  built  up  the  doctrine  that  in- 
solvency proceedings  are  not  operative  to 
discharge  the  debt  where  the  effect  of  socb 
discharge  would  be  the  impairment  of  the 
obligation  of  the  contract  But  there  Is  no 
hint  in  any  of  the  cases  that  the  entire  body  of 
the  insolvency  law  is,  as  to  such  creditors, 
utterly  void.  It  is  the  discbarge  feature  alone 
which  the  Federal  Constitution  In  such  cases 
strikes  down.  The  insolvency  proceedings  go 
on.  as  to  such  creditors,  as  though  the  law 
contained  no  provision  for  a  discharge  of  the 
debtor  from  his  debts.  As  to  them,  it  is  as  no 
provision  at  all.  The  supreme  law  of  the 
land  renders  it  inapplicable  to  sach  creditors. 
What  right,  then,  have  thev  to  complain  of 
the  statute?  On  what  principle  can  they  treat 
the  whole  law  as  void,  and  the  transfer  founded 
thereon  as  a  nullity?  As  to  their  debts,  the 
law  is  no  more  than  an  ordinary  assignment 
law,  embodying  no  discharge  element  what- 
ever. Tbey  may  appear  and  secure  a  dividend 
without  risk.  Creditors  are  not  required  in 
this  state,  under  our  statute,  to  file  releases  aa 
a  condition  precedent  to  the  right  to  Brove 
their  claims  or  receive  a  dividend .  Rev.  Codes, 
§  6058.  And  when,  after  a  discbarge  has  been 
granted  the  debtor,  he  relies  on  it  under  §  6085 
as  a  defense,  such  creditors  may  always  assert 
against  such  a  plea  that  the  discharge  feature 
of  the  statute  is  inapplicable  to  their  claims 
That  such  creditors  do  not,  by  proving  their 
claims  and  receiving  dividends,  waive  their 
right  to  insist  that  the  discharge  doea  not  em- 
brace their  contracts,  must  be  the  law.  All 
creditors  are  permitted  to  receive  dividends;  and 
later  in  the  statute  is  found  the  section  which 
declares  what  effect  the  discharge  shall  have. 
8o  far  as  it  can  be  inferred  from  this  section 
that  a  certain  class  of  creditors  are  within  its 
purview,  it  is  inoperative.  How  can  it«  then, 
be  said  that  such  creditors  have  waived  their 
right  to  insist  that  the  discbarge  feature  of  the 
law  is  void  as  to  them,  when  it  is  a  nullity  at 
the  time  they  accept  thehr  dividend,  and  they 
are  not  required,  as  a  condition  of  securing 
such  dividend,  to  release  or  agree  to  release 
their  claim,  or  be  bound  bv  this  provision,  void 
as  to  them?  The  case  ox  Kimberly  v.  Ely,  6 
Pick.  440,  is  in  point  on  this  question,  and 
sustains  our  view.  The  decision  in  Taleott  v 
Barrie,  98  N.  Y.  667,  strongly  supports  it- 
See  also  Reno.  Nonresidents,  gg  268  «(  aey. 
Proceeding  from  the  untenable  premise  that  by 
receiving  a  dividend  the  creditor  validates  that 
portion  of  the  act  which  is  a  nullity  as  to  him, 
and  then  assuming  that  to  exclude  him  from 
a  share  of  the  assets  except  on  condition  of  re- 
leasing his  claim  is  to  impair  the  obligation  of 
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hit  contract,  tbe  argument  moves  serenely  to 
iU  conclusion  tbat  tbe  whole  law  is  yoid. 
This  is  the  inevitable  result  of  the  position  of 
the  learned  district  Judge.  Tbe  court,  in 
Psrrif  Mfg,  Co,  ▼.  Brown,  2  Woodb.  A  M.  440. 
saw  this  consequence,  and  predicated  on  it  an 
argument  against  tbe  soundness  of  the  view 
which  would  thus  leave  the  assigned  estate, 
after  the  title  had  vested  in  the  assignee,  still 
subject  to  seizure  by  creditors  whose  claims 
accrued  before  the  law  was  passed,  or  whose 
contracts  were  entered  into  with  reference  to 
laws  of  a  Jurisdiction  other  than  that  in  which 
the  insolvency  proceedings  were  pending. 
Said  the  court  in  that  case:  "If  the  security  is 
not  to  be  lessened  in  any  wav,  the  principle 
must  be  that  nothing  can  be  oone  with  an  in- 
solvent estate,  no  valid  title  to  it  passed  within 
the  state,  until  all  noo resident  creditors  are 
fully  paid.  This  would  be  both  noTel  and 
extraordinary."  The  court  might  have  placed 
in  this  list  of  creditors  who  could  ignore  the 
insolvency  proceedings  on  this  theory  those 
whose  claims  arose  before  the  law  was  passed. 
We  are  not  sure  that  the  proposition  that  a 
creditor  whose  claim  accrued  before  the  in- 
solvency law  was  passed  may  not  be  allowed 
to  receive  a  dividend  without  losing  the  balance 
of  tkis  claim  (assuming  that  proposition  to  be 
sound)  is  decisive  on  the  question  of  the  valid- 
ity of  the  whole  law.  It  certainly  is  not  clear 
tbat  a  legislature  may  not  provide  that  cred- 
itors whose  claims  accrued  before  the  law  took 
effect  shall  not  be  permitted  to  receive  any 
portion  of  the  assigned  assets^  Tbe  debt 
would  not  be  affected.  As  to  subsequently 
acquired  assets,  it  could  be  enforced.  It  ap- 
pears to  be  true,  as  a  eeneral  proposition,  tbat 
the  legislature  may  even,  with  respect  to  exist- 
ing contracts,  after  tbe  law  touching  priority 
of  pavroent  in  cases  of  iusolvency  proceedings 
or  assignments  for  the  benefit  of  creditors. 
Those  entitled,  at  tbe  time  their  contracts 
were  entered  into,  to  preference  in  cases  of 
such  proceedings  or  such  assignments,  may, 
by  subsequent  legislative  enactment,  lawfullv 
be  deprived  of  such  preferential  right.  This 
doctrine  is  clearly  stated  in  Baldwin  y.  Bimoellt 
52  y t.  57-64.  '  'Where  by  the  law  of  tbe  place 
of  contract  certain  species  of  contracts  have 
prior  and  superior  claims  to  satisfaction,  such 
as  contracts  between  landlord  and  tenant,  con- 
tracts for  mechanic's  labor,  or  labor  upon 
public  worlds,  or  debts  evidenced  by  bonds 
and  specialties,  it  has  been  held  that  such 
priority  and  privilege  is  subject  always  to 
modification  or  repeal,  at  the  pleasure  of  the 
legislature,  without  touching  upon  this  pro- 
vision of  the  Federal  Constitution.  Stocking 
V.  Hvnt,  8  Denio,  274;  Mone  v.  Ooold,  11  N. 
Y.  281,  288,  62  Am.  Dec.  108;  Edwards  v. 
Keaney,  96  t.  8.  595. 610. 24  L.  ed.  793, 799." 
See  also  BigeUno  v.  Fritchard,  21  Pick.  169. 
And  it  is  possible  that  an  insolvency  law  which 
in  terms  prohibits  a  creditor  whose  claim  arose 
before  the  law  was  passed  from  receiving  a 
dividend  unless  he  would  release  his  debt 
might  be  regarded  as  not  impairing  the  obliga- 
tion of  his  contract.  It  would  seem  that  the 
lawmaking  power  can  place  a  clnssof  creditors 
at  the  bottom  of  a  list  of  preferences  notwith- 
standing the  fact  that  when  their  claims  ac- 
crued there  was  no  such  provision  in  the  law. 
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The  practical  effect  of  such  legislation  is  to 
leave  such  creditors  without  remedy  as  to  the 
assigned  assets  unless  they  are  more  than  suf- 
ficient to  pay  tbe  claims  which  are  preferred. 
If  there  is  more  than  sufiScient  to  pay  such 
preferred  claims,  these  creditors,  whose  rights, 
as  to  this  particular  property,  are  subordmate 
to  the  rights  of  the  other  creditors,  can  secure 
the  balance  of  the  assets,  whether  they  take 
them  from  the  assignee  in  the  insolvency  pro- 
ceedings, or,  being  turned  back  to  the  debtor* 
for  the  reason  that  such  creditors  can  claim 
nothing  under  the  assignment,  they  take  such 
assets  by  seizing  them  as  the  property  of  such 
debtor.  It  is  therefore  possible  (but  we  do 
not  decide  the  point)  that  we  would  hold  that 
the  fact  that  creditors  whose  claims  ate  in 
existence  when  an  insolvency  law  is  passed  are 
prohibited  from  sharing  at  ail  in  the  particular 
property  assigned,  or  can  share  onlV  on  con- 
dition of  voluntarily  releasing  their  claims, 
would  not  necessarily  lead  to  the  conclusion 
that  the  obligation  or  their  contracts  had  been 
impaired. 

But,  assuming  this  to  be  the  law.  then  we 
discover  a  strong,  and  to  our  minds  a  con- 
clusiye,  reason  for  holding  tbat  the  effect  of 
receiving  a  dividend  should  not  operate  to  dis- 
charge the  claims  of  such  creditors.  If  the 
effect  of  receiving  a  dividend  is  to  bar  the 
claim,  and  if  it  is  repugnant  to  the  Federal  Con- 
slitution  for  the  state  laws  to  place  the  creditor 
in  this  situation,  where  he  must  either  lose  all 
right  to  resort  to  the  assigned  assets  or  lose  his 
claim,  then  the  inevitable  conclusion  is  tbat  tbe 
whole  body  of  every  insolvency  law,  and  not 
merely  its  discharge  feature,  is  absolutely  void 
as  to  all  such  creditors.  !Nay,  it  is  void  as  to 
all  creditors  whose  contracts  were  entered  into 
subsequently  to  the  passage  of  the  law.  but 
with  reference  to  the  laws  of  another  state. 
Such  creditors  can  no  more  be  bound  by  the 
insolvency  law  than  creditors  whose  claims 
arose  heiote  the  law  was  passed.  Such  law 
does  not  enter  into  their  contracts,  they  being 
made  with  no  reference  to  such  law,  but 
solely  with  a  yiew  to  the  laws  of  some  other 
state.  The  result  of  this  doctrine  would  be 
that  no  insolvency  proceedings  in  any  state 
would  cut  off  the  right  of  creditors  whose 
debts  were  contracted  under  the  laws  of  an- 
other state  utterly  to  disregard  the  insolvency 
proceedioffs,  and  sweep  away  from  the  as- 
signee ana  the  other  creditors  all  of  the  as- 
signed estate.  The  consequence  would  be 
that  one  of  the  primary  purposes  of  such  a 
law — equality  of  distribution— -would  seldom, 
if  ever,  be  attained.  Insolvency  proceeding 
would  be  merely  a  notice  to  creditors  so  sit- 
uated that  they  could  overthrow  the  proceed- 
ings,— that  they  could  levy  upon  and  absorb 
allthe  assets,  leaving  the  proceedings  without 
value  to  tbe  other  creditors.  In  fact  the  re- ' 
suit  would  be  that  the  debtor,  by  the  mere 
form  of  filing  tbe  petition  in  insolvency,  would 
secure  in  many  cttses  a  discharge  from  those 
debts  or  which  not  a  dollar  of  dividend  would 
be  paid,  although  in  effect  the  case  would  be 
in  no  way  different  from  what  it  would  have 
been  had  the  creditors  who  levied  upon  the  as- 
sets after  the  insolvency  proceedings  seized 
the  property  without  any  such  proceedings 
whatever.     If  it  is  now  the  law  that  the  wbnU* 
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body  of  erery  insolyency  itatute  is  yoid  as  to 
creditors  whose  claims  accrued  before  it  was 
passed,  then  this  has  been  the  law  for  more 
than  three  quarters  of  a  century.  Is  it  not 
singular,  if  this  is  the  case,  that,  although 
thousands  of  opportunities  must,  during  this 
time,  have  presented  themselves  for  creditors 
so  situated  to  seize  ihe  assigned  property,  and 
assert  the  unconstitutionality  as  to  them  of  the 
whole  of  such  laws,  and  the  consequent  in- 
validity of  the  insolvency  proceedings  founded 
thereon,  yet  no  such  attempt  has  ever  beeb 
made?  In  the  whole  range  of  judicial  de- 
cisions on  this  subject, — and  the  adjudications 
are  by  no  means  few, — it  has  never  been  sug- 
gested by  court  or  counsel  that  such  creditors 
could  ignore  the  proceedin'»  as  void  as  to 
them,  and  seize  the  assigned  property  as  the 
property  of  the  debtor.  We  can  see  no  occa- 
sion for  a  doctrine  so  extreme.  It  is  not  neces- 
sary fur  the  protection  of  the  existing  creditor, 
for  the  reason  that  the  exemption  of  his  claim 
from  the  effect  of  the  discharge  saves  the  obli- 
gation of  his  contract  from  impairment  It  is 
not  called  for  by  any  sound  principle,  for 
every  reason  favors  the  yiew  that  the  mere  re- 
ceipt of  dividends  by  one  whose  claim  is  not 
within  the  scope  of  the  discharge  feature  of 
the  statute,  because  the  Federal  Constitution 
will  not  permit  it  to  have  such  scope,  cannot 
possibly  be  construed  as  barring  the  right  of 
the  creditor  to  enforce  the  balance  of  his  debt, 
He  does  not  in  terms  agree  to  release  his  claim, 
nor  is  there  any  valid  statute  under  which  it 
can  be  discharged.  When  it  is  insisted  against 
him  that  he  is  presumed  to  have  accepted  a 
dividend  in  view  of  the  language  of  the  law 
that  his  debt  will  thereby  be  discharged,  he 
may  well  answer  that  a  higher  law  assured 
him,  when  he  received  such  dividend,  that  it 
was  not  in  the  power  of  the  state  to  enact  such 
a  provision  with  respect  to  his  claim.  It  is 
impossible  to  spell  from  the  decisions  on  this 
subject  any  other  doctrine  than  this:  that  ex- 
isting creditors  are  not  bound  by  the  discharge 
feature  of  subsequently  enacted  insolvency 
laws.  In  practically  aft  the  cases  in  which 
the  question  has  arisen  the  debtor  was  seeking 
to  interpose  the  discharge  as  a  defense.  In 
not  one  of  them  has  it  ever  been  held  that  the 
existing  creditor  could  assail  the  whole  law, 
and  overthrow  the  insolvencr^  proceedings 
based  on  it  In  Baldtoin  r.  BusveU,  63  Yt. 
57,  the  creditor,  whose  claim  accrued  before 
the  insolvency  law  was  passed,  was  in  a  still 
more  favorable  position  than  the  creditors  in 
the  case  at  bar.  He  had  levied  on  the  prop- 
erty before  the  inceptioQ  of  the  insolvency  pro- 
ceedings, and  yet  the  court  gave  effect,  as  to 
him,  to  the  retroactive  clause  of  the  insol- 
vency statute  vacating  levies  made  within  a 
specified  time  before  the  commencement  of 
such  proceedings.  If  an  existing  creditor  who 
secures  n  lien  l)efore  proceedings  of  that  char- 
acter are  liegun  is  yet  so  much  bound  by  them 
that  tiiev  Hre  effcrtivc  to  Hniiul  his  previous 
lien,  certaiiily  tlie  same  rule  applies  to  such  a 
creditor  who  fuils  to  secure  his  lien  until  after 
the  title  of  the  deiitor  to  the  property  has  been 
devested.  It  is  true  that  the  decision  in  this 
Yeiinont  case  might  have  been  rested  on  the 
single  ground  that  the  state  insolvency  law  did 
not  place  the  creditor  in  any  worse  position 
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than  the  national  bankruptcy  law  which  was 
in  force,  when  his  contract  was  made.  But 
the  court  expressly  puts  its  ruling  on  that 
ground  also  which  supports  our  view  of  the 
law,  and  gives  that  ground  the  more  promi- 
neoce  in  the  opinion. 

We  have  thus  far  proceeded  on  the  theory 
that  the  levies  sustained  by  the  learned  district 
judge  were  made  after  the  inception  of  the  in- 
solvency proceedings.  But  we  would  reach 
no  different  conclusion  if  we  should  assume 
that  the  creditors  who  are  claiming  the  right 
to  enforce  their  debts  out  of  the  assigned  prop- 
erty seized  had  secured  a  lien  on  the  property 
prior  to  the  vesting  of  the  title  in  the  assignee, 
but  within  a  pericwl  of  sixty  days  before  such 
insolvency  proceedings  were  instituted.  By 
the  express  term9  of  the  statute  all  levies  made 
under  any  process  are  dissolved  b^  insolvency 
proceedings  commenced  within  sixty  days  of 
such  levy.  Rev  Codes,  §  6086.  No  creditor 
who  seizes  property  of  his  debtor  with  such  a 
law  on  the  statute  book  of  the  state  to  whoee 
tribunals  he  resorts  for  reuress  can  insist  that 
be  has  such  a  vested  right  in  retaining  such 
levy,  as  against  its  destruction  by  subsequent 
insolvency  proceedings,  that  the  annullment  of 
his  lien  by  such  proceeding  will  impair  the 
obligation  of  his  contract.  His  levy  is  con- 
tingent as  to  its  continued  life.  The  possibili- 
ties of  its  speedy  death  are  before  him  on  the 
face  of  the  statute  when  he  secures  his  lien. 
Such  enactments  have  been  universally  sus- 
tained. Their  validity  rests  upon  the  control 
of  each  sovereignty  over  all  the  property 
within  its  limits.  They  relate  to  the  remedy 
merely,  and,  while  it  is  true  that  laws  affect- 
ing the  remedy  sometimes  work  such  radical 
and  injurious  changes  in  the  rights  of  creditora 
as  to  bring  such  legislation  within  the  spirit  of 
the  article  of  the  Federal  Constitution  pro- 
hibiting the  impairment  by  the  states  of  the 
obligation  of  contracts,  yet  provisions  givinie 
a  subsequent  assignment  for  the  benefit  of 
creditors,  or  subs^uent  insolvency  proceed- 
ings, a  destructive  retroactive  effect  as  to  liens 
obtained  by  judicial  process  or  preferences  se- 
cured by  the  voluntary  act  of  the  debtor,  have 
never  hieen  held  to  be  obnoxious  to  the  man- 
date of  this,  the  highest  law  in  the  nation. 
Such  statutes  do  not  impair  the  oblii^ation 
of  contract  BtMwin  v.  Busioell,  52  Vu  57; 
Bigdaw  v.  Pritchard,  21  Pick.  160.  The 
Federal  Supreme  Court  in  a  recent  case  treats 
the  point  as  settled  that  such  legislation  is 
within  competency  of  the  state  where  the 
property  is  situated.  In  Brown  v.  Smart,  145 
U.  S.  454,  86  L.  ed.  778,  the  court  said:  '*  A 
provision  of  the  insolvent  law  of  a  state  that 
all  conveyances,  by  way  of  preference,  of  any 
property  within  its  borders,  made  by  a  citizen 
of  the  state,  being  insolvent  and  within  four 
months  before  the  commencement  of  proceed- 
ings in  insolvency,  shall  be  void,  is  a  usual 
and  a  valid  exercise  of  the  power  of  the  state 
over  property  within  its  jurisdiction,  as  to  all 
such  conveyances  made  after  the  passage  of 
the  law,  whether  to  its  own  citizens  or  to  citi- 
zens of  other  states."  In  Denny  v.  Bennett, 
128  U.  S.  489,  82  L.  ed.  491,  the  court  sus- 
tained a  recovery  by  the  assignee  for  the  bene- 
fit of  creditors  against  a  United  States  mar- 
shal, who,  under  a  warrant  of  attachment,  had 
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■eteed  Ibe  debtor's  property,  for  tbe  coDYersioa 
•f  the  property  so  seized  a1  though  it  appeared 
tbat  the  attachmeDt  antedated  the  assigDment 
The  Minnesota  statute  made  the  subsequent 
assignment  opemtive  to  set  aside  tbe  attach- 
ment. The  creditors  under  wh<)se  process  tbe 
lew  was  made  were  noD residents,  and  by  the 
setting  aside  of  their  prior  levies  they  were 
placed  in  a  position  where  they  were  com- 
pelled to  release  their  c1aim<«  as  a  condition  of 
receiving  any  portion  of  the  assigned  property. 
Unless  they  should  file  such  releases,  they 
could  not  receive  any  dividend.  Said  the 
court  in  that  case:  "The  act  in  question  in  tbe 
present  case  does  not  exceed  many  of  the  class 
to  which  we  have  alluded  in  its  effect  in  en- 
abling the  debtor  to  dispose  of  his  property 
without  regard  to  the  ordinary  iudicial  pro- 
ceedings to  subject  it  to  forced  sale.  The 
power  is  conceded,  when  not  forbidden  by  the 
stiiMites  of  a  state,  to  a  failing  debtor  to  mnke 
a  general  assignment  of  bin  property  for  tbe 
benefit  of  his  creditors,  as  this  one  does.  It  is 
further  admitted  that  in  such  an  assignment, 
if  there  be  nothing  fraudulent  otherwi<>e,  he 
can  prefer  some  creditors  over  others,  and  that 
he  can  secure  to  some  payment  in  full  while 
he  leaves  others  who  will  certainly  get  nothing 
out  of  his  estate.  When  this  is  done,  the 
creditors  who  are  not  provided  for  in  the  as- 
signment are  left  in  a  worse  condition  than 
they  are  where  it  Is  done  under  the  present 
law,  because  in  the  first  instance,  they  would 
certainly  get  nothing  out  of  the  debtor's  prop- 
erty, though  they  would  retain  a  right  to  pro- 
ceed against  him  by  a  judgment  and  execution, 
while  in  the  present  case  they  have  the  option 
of  pursuing  that  course,  or  of  coming  In  with 
the  other  creditors,  executing  releases,  and  ob- 
taining their  share  of  the  property  assigned. 
Here,  instead  of  nnming  the  preferred  credit- 
ors, the  assig^aor  cives  his  property  to  all  who 
will  execute  a  release  of  their  claims  against 
bim.  NoboHy  is  reouired  by  the  statute  to  do 
so  unless  he  thinks  it  is  to  his  interest.  The 
creditor  who  executes  such  a  releane  gets  his 
share  of  the  property  assigned,  while  tbe  one 
who  does  not  receives  nothing,  unless  there 
may  be  a  surplus  left  after  the  payment  of  the 
releasors;  but  he  is  not  hindered  or  delayed 
in  obtaining  a  judgment  against  the  debtor,  or 
in  levying  upon  any  other  property,  if  such 
can  be  found,  not  conveyed  by  the  instrument, 
or  upon  any  afterwards  acquired  by  tbe 
debtor.  Tbe  latter  remains  liable,  notwith- 
standing this  statute  and  this  assignment,  as 
be  always  was,  for  the  debt  of  the  nonsssent- 
ing  creditor.  It  is  not  easy,  then,  to  see  how 
this  statute  can  be  more  complained  of  as  im- 
pairing tbe  obligation  of  contracts  than  the 
•tatutea  of  exemption  which  we  have  already 
mentioned,  and  the  principles  whicit  lie  at  the 
foundation  of  all  voluntary  assignments  for 
the  benefit  of  creditors  with  preferences  that 
exhaust  the  fund  assigned."  This  case  is  in 
point,  except  as  to  the  feature  of  the  existence 
of  the  contract  at  the  time  of  tbe  enacting  of 
tbe  statute.  The  insolvency  law  appears  to 
have  been  enacted  before  the  contract  was  en- 
tered into  on  which  the  suit  was  broueht. 
But,  in  our  opinion,  this  difference  between 
the  rases  is  of  no  importance.  If  the  fact  that 
at  the  time  a  debt  Is  incurred  there  is  no  law 
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in  force  authorizing  a  creditor  to  assign  with 
preference,  or  assign  so  as  to  prevent  the 
creditor  from  sharing  in  the  assierned  estate  m 
a  condition  of  securing  any  portion  of  tbe  as- 
sets to  apply  on  bis  claim,  vests  in  him  a  rieht 
to  overthrow  such  law,  when  subsequently 
passed,  as  a  law  impairing  tbe  obligation  of 
his  contract,  this  doctriae  must  rest  upon  the 
ground  that  the  contract  was  not  made  with 
reference  to  the  new  statute,  but  with  refer- 
ence to  the  existing  law,  and  that  to  change 
this  law  is  to  impair  the  obligation  of  the 
creditor's  contract.  Such  a  doctrine  proves 
too  much.  It  would  put  it  beyond  the  power 
of  eveiy  state  to  pass  such  statutes,  even  as 
to  future  contracts  mnde  and  to  be  performed 
in  another  state.  Such  contracts  are  never 
entered  into  with  reference  to  the  assignment 
or  insolvency  laws  of  some  other  states.  So 
far  as  we  can  discover  from  the  case  of  Denny 
V.  Benurtt,  the  inference  that  the  contract  was 
made  in  another  state  Is  stronger  than  the  in- 
ference that  it  was  made  in  Minnesota,  the 
creditors  being  nonresidents.  This  decision 
may,  therefore,  be  fairly  regarded  as  opposed 
to  any  distinction  based  on  tbe  fact  that  the 
creditor  did  not  contract  with  reference  to  the 
insolvency  law  under  which  his  prior  levy  is 
set  aside.  The  court,  however,  did  not  pass 
upon  the  point  as  to  the  right  of  a  state,  in  this 
case,  to  enact  such  a  provision  with  respect  to 
existing  contracts.  But  on  that  point  we  have 
no  doubt.  Such  enactments  are  in  the  interest 
of  equality  of  payment,  and  no  citizen  can  in- 
sist that  he  has  a  constitutional  right  by  su- 
perior diligence  to  absorb  perhaps  all  the  assets 
of  his  debtor  to  the  prejudice  of  other  creditors 
whose  demands  are  equality  meritorious,  merely 
because  the  law  was  (n  this  condition  when  his 
debt  was  contracted.  Aside  from  tbe  obvious 
justice  of  legislation  preventing  the  securing  of 
priority  by  tbe  first  seizure  of  property,  it  has 
a  still  deeper  foundation  in  public  policy.  It 
removes  the  temptation  to  spring  upon  the 
debtor  with  judicial  process  at  the  first  scent 
of  danger  by  taking  away  tbe  advantage  of 
priority.  A  cre<litor  whose  claim  accrues  be- 
fore the  passage  of  an  insolvency  law  cannot 
complain  of  such  a  feature  in  it.  He  must 
pursue  his  remedy  subj^t  to  the  laws  of  the 
state  in  which  be  sues.  Nor  does  he  suffer  any 
greater  detriment — ^if,  indeed,  it  can  be  called 
a  detriment  at  all — ^than  that  which  other  cred- 
itors suffer  in  common  with  him.  And  his 
vantage  ground,  from  which  be  may  treat  as 
void  the  discharge  provision  of  th<*  law,  re- 
mains, despite  his  receipt  of  dividends,  firm 
under  his  feet.  JNor  can  it  wiih  reason  be 
urged  that  the  fact  of  the  nonresidence  of  the 
creditors  in  this  case  in  any  manner  affect  the 
decision  which  should  be  rendered.  It  is  true 
that  if,  as  to  such  creditors,  a  prior  levy  is  set 
aside  by  subsequent  insolvency  proceidinga, 
and  thereafter,  to  secure  a  portion  of  the  as- 
signed estate,  they  accept  dividends,  they  will, 
by  the  receipt  of  such  dividends,  submit  them- 
selves to  tbe  jurisdiction  of  the  court  in  which 
the  insolvency  proceedings  are  pending,  so  that 
the  discharge  will  bind  them  if  their  contracts 
are  subject  to  tbe  provisions  of  the  law;  and  it 
is  also  true  thst  if  they  do  not  appear  they  will 
not  receive  any  portion  of  tbe  assisted  estate. 
I  But  the  sole  right  enjoyed  by  a  nonresident  cred- 
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ftor,  if  blB  clnim  is  one  ^hicb  the  insolvency 
proceedings  would,  bat  for  such  nonreddeDce. 
discbarge,  is  to  be  exempt  from  tbe  effect  of 
sucb  proceedings  so  long  as  be  does  not  appear 
therein.  It  cannot  be  that  he  is  injured  by  rea- 
son of  tbe  setting  aside  of  his  prior  levy  by  the 
insolvency  proceedings,  for  such  legislation  is 
within  the  conceded  power  of  the  state.  Nor 
can  he  complain  that  the  obligation  of  bis  con- 
tract has  been  impaired  by  the  fact  that  be  can- 
not receive  a  dividend  without  vesting  lurisdio- 
tion  over  his  person  and  his  demand  in  the 
court  in  which  the  insolvency  proceedings  are 
carried  on,  and  so  make  operative  against  his 
claim  the  discharge  therein  granted.  The  ar- 
gument seems  to  be  that,  while  tbe  legislature 
may,  as  to  nonresident  as  well  as  to  resident 
creditors,  declare  that  insolvency  proceedings 
instituted  within  a  specified  period  after  prior 
levies  or  preferences  shall  set  aside  such  prior 
levies  or  preferences:  and,  while  a  nonresident 
creditor  cannot,  if  his  claim  was  legally  within 
tbe  discharge  feature  of  the  law,  receive  a  div- 
idend without  releasing  his  debt,  yet  that  law- 
fully to  take  away  his  prior  levy,  and  lawfully 
to  present  to  him  the  alternative  of  accepting 
a  dividend  on  condition  of  losing  the  balance 
of  his  demand,  or  of  preserving  his  debt  at  the 
cost  of  receiving  no  dividend  at  aU,  is  in  some 
mysterious  way  the  impairment  of  the  obliga- 
tion of  his  contract  How  it  can  be  said  that 
to  apply  to  his  case  well -set  tied  legal  doctrines 
works  a  destruction  of  bis  constitutional  rights, 
is  bejond  our  com  prehension. 

Counsel  insists  that  the  case  of  Kimberly  v. 
B^y,  6  Pick.  440,  has  been  overruled  by  the  de- 
cision in  Eustii  v.  Ballet,  UQ  Mass.  413.  Tbe 
language  of  tbe  court  in  the  Evstis  Can  does 
not  warrant  this  broad  statement  The  court 
merely  declared  that  the  Kimberly  Case  was  in 
conflict  with  the  later  derisions  so  far  as  it  up- 
held tbe  doctrine  that  a  foreign  creditor  who 
voluntarily  proves  his  debt  and  receives  a  div- 
idend in  insolvency  proceedings  is  not  barred 
by  tbe  discbarge.  But  in  the  Kimberly  Gaee 
there  was  tbe  additional  element  that  tbe  claim 
accrue<i  before  the  passage  of  the  insolvency 
law.  To  that  extent  the  Kimberly  Case  is  not 
overruled,  and  an  ezaminntion  of  the  Kimberly 
Case  will  disclose  tbe  fact  that  the  court  in  de- 
ciding it  ignored  the  element  of  nonresidence, 
and  plac^  the  determination  solely  on  tbe 
ground  that  the  claim  was  in  existence  when 
tbe  statute  was  enacted.  The  court  in  the 
Eustis  Case  uttered  some  dieia  which  seem  to 
favor  the  respondent  But  it  is  obvious  that 
tbe  court  in  that  case  proceeds  on  a  theory 
which  cannot  be  supported.  It  assimilates  the 
case  of  an  exif«ting  claim  to  that  of  a  claim  held 
by  a  nonresident  It  asserts  that  '*a  similar 
question  was  decided  in  Clay  v.  Smith,  28  U. 
8.  8  Pet  411,  7  L.  ed.  723,  where  it  was  held 
that  tbe  plaintiff,  by  proving  bis  debt,  and  tak- 
ing a  dividend  under  tbe  bankrupt  Invt-s  of 
Louisiana,  waived  his  right  to  object  that  the 
-law  did  not  apply  to  his  debt,  be  hem^  a  cred- 
itor residing  in  another  state."  But  in  such  a 
case  tbe  discharge  feature  is  not  unconstitu- 
tional, and  hence  void  as  to  tbe  creditor,  if  bis 
debt  is  one  which  would  be  discharged  if  he 
were  a  resident  The  exemption  from  the  ef- 
fect of  the  discharge  feature  of  tbe  law  rests, 
in  such  a  case,  upon  the  want  of  jurisdiction 
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of  the  court  in  which  the  insolvency  proceed- 
ings are  pending  over  the  cretiitor  and  hia 
claim.  If  he  appears  in  the  proceedings,  and 
accepts  a  dividend,  of  course  he  confers  juiis- 
diction  on  the  court,  and  renders  binding  upon 
him  the  decree  of  discharge  subsequenUy  ren- 
dered. It  is  indispensable  in  these  cases  to 
keep  in  mind  a  fundamental  distinction  be- 
tween cases  of  mere  nonresidence  of  the  cred- 
itor and  those  which  belong  to  that  class  as  to 
which  the  discharge  feature  of  an  insolvency 
law  is  void.  Where  the  creditor  is  a  nonresi- 
dent, the  courts  can  have  no  jurisdiction  over 
bis  claim  unless  he  voluntanly  submits  it  to 
the  jurisdiction  of  the  court  For  the  purpose 
of  testing  the  power  of  the  court  over  it  in  such 
proceeding,  it  is  deemed  to  have  its  situ*  at 
the  domicil  of  tbe  creditor.  This  is,  indeed, 
the  general  rule,  and  only  gives  way  to  tbe 
contrary  doctrine  in  exceptional  cases,  such  as 
cases  in  which  the  Httis  of  debt  is  fixed  at  tbe 
debtor's  domicil  for  the  purposes  of  founding 
administration  of  decedent's  estates,  or  for  pur- 
poses of  seizure  under  judicial  process,  out, 
as  against  insolvency  proceedings,  the  creditor 
has  the  right  to  insist  that  his  claim  has  its 
situs,  not  where  the  insolvency  proceedings 
were  carried  on, — tbe  state  of  the  debtor's  dom- 
icil,— but  in  the  Jurisdiction  where  he  <the 
creditor)  lives.  For  this  reason  it  has  been  re 
peatedly  held  by  the  Federal  Supreme  Court 
that  as  to  nonresident  creditors  who  do  not  ap- 
pear in  the  proceedings  the  discharge  is  of  no 
effect  Gilman  v.  Loekwood,  71  U.  S.  4  Wall 
400,  18  L.  ed.  482:  Suydam  v.  Broadnai,  89  U. 
8.  14  Pet  67,  10  L.  ed.  857;  Cook  v.  Idoffat,  46 
U.  8.  6  How.  .205,  12  L.  ed.  150;  Baldmn  v. 
EaU,  68  U.  8. 1  Wall.  228. 17  L.  ed.  581.  The 
reasoning  of  the  Federal  Supreme  Court  shows 
that  that  court  has  always  placed  tbe  exemp^ 
tion  of  nonresidents  solely  on  tbe  ground  of 
want  of  jurisdiction,  which,  of  course,  can  al 
ways  be  conferred  by  the  voluntary  appearance 
of  the  creditor.  That  he  does  so  appear  when 
be  proves  his  claim  and  receives  a  dividend 
cannot  admit  of  doubt  In  Suydam  v.  Broad- 
nax,  89  U.  8.  14  Pet  67,  10  L.  ed.  857,  the 
court  says,  at  page  75,  10  L.  ed.  861:  "£very 
bankrupt  or  insolvent  system  in  tbe  world  must 
partake  of  the  character  of  a  judicial  investi- 
gation. Parties  whose  rights  are  affected  are 
entitled  to  a  hearing.  Hence  any  bankrupt  or 
insolvent  system  professes  to  summon  the  cred- 
itors before  some  tribunal,  to  show  cause 
against  granting  a  discbarge  to  the  bankrupt 
But  on  what  principle  can  a  citizen  of  another 
Slate  be  forced  into  tbe  courts  of  a  state  for 
this  investigation?  The  judgment  to  be  passed 
is  to  prostrate  his  rights,  and  on  tbe  subject  of 
those  rights  the  Constitution  exempts  him  from 
the  jurisdiction  of  the  state  tribunals,  without 
regard  to  the  place  where  the  contract  may 
originate.  In  Ugden  t.  Saunders,  25  U.  8.  18 
Wheat  218,  6  L.  ed.  606:  'A  bankrupt  or  in- 
solvent law  of  any  state,  which  discbarges  both 
the  person  of  the  debtor  and  bis  future  acquisi- 
tions of  property,  is  not  a  law  impairiosr  the 
obligation  of  contracts,  so  far  as  respects  debts 
contracted  subsequently  to  tbe  passage  of  tbe 
law.  But  a  certificate  of  discharge  cannot  be 
pleaded  in  bar  of  an  action  brought  by  a  citi- 
zen of  another  state  in  the  courts  of  the  United 
States,  or  of  any  other  state  than  that  ^\- 
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the  disdiftrge  was  obtained.'  Thoagh  this  It 
a  fltemte  Id  tended  to  act  upon  the  dutribution 
of  inaolTent  eatateB,  and  not  a  statute  of  bank- 
mptcj,  whatever  exemption  it  may  give  from 
suit  to  an  executor  or  udmioistrator  of  an  in- 
solvent estata  against  the  citizens  of  Alabama, 
a  citizen  of  another  state,  being  a  creditor  of 
the  testator  or  Intestate,  cannot  be  acted  upon 
by  any  proceedings  under  the  statute,  unless 
he  shall  have  voluntarily  made  himself  a  party 
fn  them,  so  as  to  impair  bis  constitutional  and 
legal  ri;;bt  to  sue  an  executor  or  administrator 
in  the  circuit  court  of  the  United  States."  But 
those  creditors  whose  contracts  are  not  made 
wiih  presumed  reference  to  an  insolvency  law 
stand  without  its  puryiew,  and  occupy  the 
same  position  with  reference  to  it  that  they 
would  have  occupied  had  they  in  terms  been 
exempted  from  the  operation  of  its  discharge 
feature.  The  dietum  in  the  EuHit  Cam,  146 
Mass.  418.  la  therefore  without  weight,  because 
of  the  fact  that  the  court  bases  it  upon  the  con- 
ceded effect  of  the  receipt  of  a  dividend  br  a 
nonresident  creditor,  ^o  logical  deduction 
can  be  made  from  the  premise  that  such  a  cred- 
itor, by  receiying  a  dividend,  becomes  bound 
by  the  discharge  theieafter  granted,  that  there- 
fore a  creditor  as  to  whose  claim  the  discbarge 
feature  is  a  mere  nullity  is  also  bound  by  the 
discharge  when  he  likewise  accepts  a  dividend. 
But  the  court  in  that  case  bases  its  dictum  on 
just  such  a  deduction.  To  us  it  is  unsound. 
The  ssme  mistake  lies  at  the  foundation  of  the 
decision  in  Van  Hook  y.  Whiilork,  7  Paige,  878. 
The  court  builds  up  its  decision  on  the  ssme 
case  of  Olay  y.  amith,  28  U.  8.  8  Pet.  411.  7 
L.  ed.  728.  The  true  ground  for  the  decision 
in  the  EuiUi  Com  Is  that  it  appeared  that  the 
creditor  who  was  seeking  to  recover  was  not 
merely  essay  ins  to  avoid  the  force  of  a  dis- 
cbarge decree  m  insolvency  proceedings,  but 
the  legal  effect,  under  settled  principles  of  law, 
of  his  own  release  of  his  claim  hj  becoming  a 
party  to  a  composition  sgreement  under  the 
very  terms  of  which  he  agreed  to  discbarge  the 
obligation  of  his  debtor  on  receipt  of  one  half 
of  bis  debt.  It  is  obvious  that  it  ia  on  this 
firround  that  the  decision  of  the  court  in  that 
case  rests.  Said  the  court:  "He  proved  his 
debt  in  insolvency,  and  voted  for  assignee; 
but  this  he  had  a  right  to  do,  as  the  proceed- 
ings were  commenced  under  the  Public  Stat- 
utes, and.  If  they  had-  been  pursued  according 
to  these  statutes,  his  debt  would  have  been 
dischsrged,  and  he  would  have  been  entitled 
to  his  share  of  the  debtor's  property.  After 
the  composition  was  proposed,  at  a  hesring 
thereon  on  March  10, 1887,  he  objected  to  it,  on 
the  ground  that  the  composition  statutes  were 
unconstitutional  and  void  as  to  his  debts. 
8o  far  it  Is  clear  that  there  was  no  waiver  of 
kis  rights.  But  it  further  appears  that  on 
May  14,  1887,  the  plaintiff  received  the  sum 
of  $8,020,  being  60  cents  on  the  dollar  of 
bis  claim,  and  gave  a  receipt  reciting  that  it 
was  '  according  to  the  compofiition  confirmed 
by  the  court  in  the  case,'  being  like  the  re- 
ceipts siened  by  all  the  other  creditors.  He  thus 
voluntarily  received  all  the  benefits  and  fruits 
of  the  composition.  We  think  that  when  the 
composition  was  confirmed  he  was  put  to  his 
election  whether  be  would  %wuSi  himself  of  the 
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composition  offer,  or  would  reject  it,  and  rely 
upon  his  right  to  enforce  bis  debt  against  tile 
debtors  notwithstsnding  their  discharge.  The 
offer  was  to  pay  him  50  per  cent,  not  in  part 
payment  of  his  debt,  but  in  full  discharge  of 
it.  The  offer  may  be  an  amount  larger  than 
could  be  realized  from  the  debtor's  assets  if  ad- 
ministered in  insolvency.  The  statute  coo  tern 
plates  that  the  money  offered  may  be,  and  it 
often  is,  in  fact,  paid  into  court  bj  the  debtor's 
friends,  and  in  such  case  it  is  paid  over  to'  the 
person  who  deposited  it,  if  not  called  for  within 
a  year  by  any  of  the  creditors.  It  is  clearly  a 
violation  of  the  whole  purpose  and  spirit  of  the 
composition  for  any  creditor  of  the  insolvent  to 
draw  out  his  share  of  the  money,  and  apply  it 
in  part  payment  of  his  debt,  holding  the  insol- 
vent liable  for  the  balance.  It  is  unjust  to  the 
person  who  deposited  the  money.  As  the  plai  n - 
tiff  saw  fit  to  accept  the  offer,  he  thus  made 
himself  a  party  to  the  composition,  and  such 
acceptance  was  incoosistent  with  the  right  to 
enforce  the  balance  of  bis  debt,  in  violation  of 
the  terms  of  the  composition.  We  are  of  opin- 
ion that  he  has  waived  his  right  to  object  that 
the  discharge  is  invalid  as  to  oim." 

The  facts  before  the  court  In  the  Eiutis  Cnm 
did  not  call  for  any  decision  on  the  Question  on 
which  the  court  incidentally  touched  in  the  case. 
While  the  claim  sued  on  accrued  before  the 
new  feature  of  the  insolvency  law  under  which 
the  composition  proceedings  were  held  went 
into  effect,  yet  there  was  an  insolvency  law  in 
force  when  such  debt  was  created;  and  the 
new  law  did  not  alter  tiie  position  of  the  credi- 
tor to  his  detriment.  Under  the  old  law  the 
debtor  bad  the  absolute  right  to  a  discharge  on 
payment  of  a  dividend  of  60  per  cent  without 
the  consent  of  a  single  one  of  his  creditors,  or 
on  paying  less  than  50  per  cent  provided  a  ma- 
jority in  numlier  and  value  of  bis  creditors 
would  assent  in  writing  to  his  discbsrge. 
Under  the  new  provision  of  the  law, which  was 
merely  a  composition  feature  incorporated  in 
the  old  act,  and  of  which  the  debtor  might  or 
might  not,  nthis  own  plessure.  avail  himself, 
he,  the  debtor,  could  file  a  written  proposal  for 
composition  with  his  creditors,  setting  forth 
the  amount  he  offered.  But  under  this  pro- 
ceeding the  discbarge  could  not  be  obtained  so 
easily  by  the  debtor  as  under  the  old  act,  for 
he  cbula  not  secure  discharge  merely  on  pay- 
ing a  dividend  of  60  per  cent,  but  only  In  the 
event  of  his  securing  the  written  consent  of  a 
majority  in  number  and  value  of  his  creditors, 
and  In  the  event  of  his  offering  less  than  50  per 
cent  he  must  obtain  the  written  assent  of  three 
fourths  in  number  and  yalue  of  such  creditors. 
The  court  in  that  cafe  did  not  decide,  but 
merely  assumed,  that  the  new  feature  of  the 
law  should,  as  to  creditors  whose  claims  ac- 
crued under  the  old  law,  but  before  the  adop- 
tion of  such  new  feature,  be  treated  as  a  law 
impairing  Uie  obligation  of  their  contracta. 
Said  the  court:  "We  assume,  in  favor  of  the 
plaintiff,  that  the  composition  statutes  above 
cited,  as  they  undertake  to  discharge  debts  due 
to  creditors  upon  conditions  materially  different 
from  those  existing  prior  to  the  time  of  their 
passage,  are  as  to  such  prior  creditort  uncon- 
stitutwnal,  as  impairing  the  obligation  of  their 
contracts.    But  they  are  not  wholly  onoonsti- 
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tutiona]  and  void.  They  are  clearly  valid  as 
to  all  debts  between  citizens  of  tbe  state  which 
accrue  after  the  statutes  went  into  effect;  and 
a  prior  creditor,  if  he  elects  to  avail  himself  oi 
tbe  composition  proceedings,  and  to  accept 
their  benefits,  may  waive  his  T\s,hi  to  object 
that  they  are  invalid  as  to  his  debt.  Tbe  prin- 
cipal question  in  this  case  is  whether  the  plain- 
tiff has  thus  waiyed  bis  rights." 

Tbe  decisions  relating  to  fiduciary  debts 
under  tbe  Federal  bankruptcy  law  are  not  in 
point.  See,  as  recognizing  the  doctrine  that  by 
accepting  a  dividend  a  cr^itor  holding  a  fidu- 
ciary claim  waives  his  privilege,  JHor^e  ▼. 
Laioell,  7  Met.  163;  Fisher  v.  Currier,  Id.  424, 
Gilbert  ▼.  Hehard,  8  Met.  129-132;  Chapman 
V.  Forsyth,  43  U.  S.  2  How.  2u2,  11  L.  ed.  236. 
It  is  apparent  from  the  decision  in  the  case  of 
Chapman  v.  Forspth  that  these  debts  were  not 
within  the  bankruptcy  law  at  all,  and  were  not 
provable  nnder  it  except  on  condition  of 
waiving  the  claim  that  they  were  privileged. 
The  court  construed  tbe  statute  ai  exempting 
creditors  holding  such  claims  from  the  effect 
of  a  discbarge  in  bankruptcy  proceedings  only 
on  condition  that  thev  did  not  participate  in 
such  proceedings.  Tbey  were  given  tbe  priv- 
ilege of  not  being  bound  by  tbe  proceed- 
ings, but  this  was  conditional  on  their  not  par- 
ticipating therein  b;^  tbe  proof  of  their  claims 
and  the  receipt  of  dividends.  When  one  who 
holds  a  claim  that  is  not  provable,  if  he  intends 
to  insist  that  it  cannot  be  discharged  by  the 
proceedings,  does  in  fact  prove  it,  and  accept 
a  dividend  on  it.  be  has  by  that  act  placed  hia 
claim  in  the  list  of  provable  claims  as  to 
which  the  discharge  is  a  bar,  and  is  estopped 
from  showing  the  contrary.  But  there  is  no 
provision  in  our  statute  which  declares  that  an- 
tecedent claims  are  not  provable.  On  the  con- 
trary, such  debts  are  provable.  When  it  is 
subsequently  urged  that  by  making  such  proof 
the  creditor  has  assented  to  tbe  statute  which 
declares  that  the  discharge  shall  operate  upon 
all  claims  actually  proved,  be  can  logically 
reply  that  such  a  proviso  is  unconstitutional  as 
to  his  demand,  and  therefore,  with  respect 
thereto,  is  no  law  at  all  for  any  purpose;  that 
be  has  not  assented  to  the  terms  of  tbe  statute 
because  as  to  him  there  is  no  such  statute.  The 
language  of  Justice  Miller  in  Denny  v.  Bennett, 
128  U.  6.  489,  82  L.  ed.  491,  on  which  tbe 
learned  district  judge  rested  in  part  his  deci- 
sion, is  only  obiter,  and  does  not  even  express 
tbe  individual  views  of  that  distinguished 
jurist  He  merely  says  that  it  may  be  con- 
ceded that,  so  far  as  an  attempt  might  be 
made  to  apply  the  insolvency  statute  In  ques- 
tion to  contracts  in  existence  before  it  was  en- 
acted, it  would  be  liable  to  tbe  objection  that 
it  impaired  the  obligation  of  such  contracts. 
But  be  does  not  assert  that  this  is  his  opinion, 
or  tbe  opinion  of  the  court.  Nor  does  he,  in 
terms,  state  that  even  this  concession  embraces 
tbe  invalidity  of  the  whole  law.  In  Slone  ▼. 
Chiniquy,  22  Fed.  Rep.  218,  it  is  claimed  that 
the  same  justice  sitting  at  citcuit  used  language 
which  supports  the  decision  herein.  Whatever 
is  said  in  that  case  was  purely  obiter,  and, 
moreover,  it  is  apparent  that  the  court  did  not 
carefully  consider  the  question,  but  merely  as- 
sumed that  possibly  the  whole  law  might  be 
invalid.    Indeed,  it  is  by  no  means  clear  that 
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that  eminent  jurist  intended  to  go  farther  than 
assert  the  invalidity  of  that  portion  of  the  law 
requiring  creditors  to  file  releases  as  a  condi 
tion  of  securing  dividends,  so  far  as  it  related  to 
creditors  whose  claims  arose  before  tbe  law  was 

Sassed.  In  Perry  Mfg.  Co,y.  Brown,  2  Woodb.  4k 
L.  449,  it  appeared  that  the  attaching  creditor 
held  a  claim  arising  out  of  a  contract  governed 
by  tbe  laws  of  a  state  other  than  that  of  tbe  in- 
solvency proceedings,  it  being  a  contract  to  ba 
performed  in  another  state,  and  yet  so  far  from 
holding  that  the  insolvency  proceedings  were 
a  nullity  as  tobim,  they  were  adjudged  to  be 
valid;  and  it  was  held  that  he  secured  no  lien 
on  the  assii'ued  assets  by  his  levy  after  the  in- 
ception of  the  insolvency  proceedings.  We 
hold  that  tbe  court  erred  in  ruling  that  the 
levies  were  valid  as  against  the  insolvency  pro- 
ceedings. The  court  should  have  granted  the 
order  applied  for  requiring  the  sheriff  to  turn 
over  the  properly  levied  on  to  the  assignee. 

Tlie  order  is  therefore  reversed,  and  tbe  dia- 
trict  court  will  enter  an  order  in  conformitj 
with  this  opinion. 

All  concur. 


Alexandria  FINLAYSOK,  Appk. 

V. 

Peter  C.  PETERSON,  BetpL 
( N.  D. .) 

*1.  Under  a  atatute  reqnirlnif  |»oblU 
tion  of  notiea  of  sale  on  foreclosure  of 
mortgage  by  advertisement  to  be  made  *Yor  six 
sucoessive  weeks  at  least  onoe  In  each  week.**  tlie 
first  publioatioD  must  be  made  at  least  forty-two 
days  before  tbe  day  of  sale,  or  ttie  foreclosure 
prooeedinirs  will  be  void. 

8.  It  is  not  in  the  power  of  the  leg:lala> 
ture  to  cure  by  retroactive  legislation  ibe  de- 
fect in  foreclosure  proceedings  arising  from  the 
failure  to  publifib  the  notice  of  sale  for  tbe  full 
period  of  foity-two  days,  and  thus  validate  tbe 
void  proceedings. 

(June  10.  UOOL)^ 

APPEAL  by  plaintiff  from  a  Judi^ment  of 
the  District  Court  for  Grand  Forks  County 
in  favor  of  defendant  in  an  action  brought  to 
determine  adverse  claims  to  certain  leai  estate. 
Btversed, 

The  facts  are  stated  in  tbe  opinion. 

JUr.  W.  H«  Standish,  witb  Metttn.  Baa^ 
ft  Fisk*  for  appellant: 

Statutes  providing  for  giving  notice  by  pab- 
lication  are  in  derogation  of  tlie  common  law, 
and  all  the  statutory  provisione  must  be  fol- 
lowed strictly. 

16  Am.  &  Eng.  Enc.  Law,  p.  817:  Alien  t. 
Bankston,  88  Ark.  740.  Qvise  v.  Early,  72 Iowa, 
288;  Aet0  Orleans  v.  Coehrane,%  La.  Ann.  865; 
HotU  V.  ^eto  Orleans,  9  La.  Ann.  288:  Thomp- 
son y,  Carroll,  86  N.  H.  21;  Doughty  ▼. 
Hope,  1  N.  Y.  79:  FendaU  v.  Washburn.  14 
How.  Pr.  880;  Garrison  v.  Cheeney,  1  Wash. 

*Headnote8  by  CoBiiiss,  J. 


Note.-  For  complete  defense  as  property  witbto 
the  coDstitutioi.al  protection,  see  also  Kormao 
School  Dlst.  Bd.  of  Edu.  v.  Blodgett  (IIL.'  7^  U  II 
A.TQL 
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Terr.  489;  iZ^mjoy  ▼.  Bommel,  88  Wis.  12; 
Gfxnf  T.  LarrimoTt,  3  Abb.  (U.  8.)  542;  Leray 
T.  Jamiwn,  8  Sawy.  889:  CitneU  ▼.  Pulaski 
County,  8  McCrary,  446;  Oalpin  ▼.  P^^tf.  1 
Sawjr.  809. 

In  computing  tbe  time  for  giving  notice 
statutes  are  construed  in  favor  of  tbe  person 
to  be  notified. 

JHll  V.  Fai9on,  27  Tex.  428. 

Where  tbe  statute  requires  tbat  a  notice 
shiill  be  published  for  a  certain  length  of  time 
a  publicaiion  for  any  shorter  period  Is  of  no 
avail,  and  proceedings  founded  on  such  notice 
are  void. 

Jordan  v.  Qitlin^  12  Cal.  100;  Townsend  v. 
Tallant,  88  Cal.  45,  91  Am.  Dec.  617;  Alameda 
Macitdaminng  Co,  v.  Buff,  57  Cal.  831;  Boyd 
T.  Mcharlin,  58  Ga.  206:  Qihson  v.  Roll,  30 
111.  172,  83  Am.  Dec.  181;  Monahon  v.  Vanr 
dhke,  27  111.  154;  Mnncey  v.  Joest.  74  Ind.  409; 
Cravem  v.  Dyer^  1  LitL  (Ky.)  154;  Pyle  v.  Cror 
vena,  4  Litt.  (Ky.)  18;  Payne  ▼.  Wallace,  2  A. 
K.  Marsh.  244;  Barclay  v.  Hendrieke,  4  T.  B. 
Mon.  251;  Hobinson  v.  Richardson,  4  J.  J. 
Marsh.  674;  Parsons  v.  banning,  27  N  J.  Eq. 
70;  Unttns  ▼.  Sherman,  42  Barb.  686;  Oleott 
T.  Ribinson,  20  Barb.  148;  Z7t<n<  v.  Wickliffe, 
27  U.  8.  2  Pet.  201,  7  L.  ed.  897. 

The  statute  in  this  case  required  full  forty- 
two  days  to  intervene  between  the  first  publi- 
cation and  tbe  day  this  sale  took  place,  to  make 
six  successive  weeks'  publication. 

WHson  V.  Northwestern  Mut.  L,  Ins.  Co.  65 
Fed.  Rep.  88;  ISaHy  v.  Doe,  Eomans,  57  U.  8. 
16  How.  610,  14  L.  ed.  1U79;  Pratt  v.  Tink- 
com,  21  Minn.  142;  Worley  v.  Naylor,  6  Minn. 
192;  Bacon  v.  Kennedy,^ }i\c\i,  329;  Meredith 
V.  Chnncey,  59  Ind.  466;  Boyd  v.  McFarlin,  58 
Ga.  208:  OanU  v.  ToUs,  40  Mich.  725;  Wil- 
liams V, Sacramento  County  Supers.  58  Cal.  237; 
Market  Hat.  Bank  v.  PaHfic  Nat  Bank,  89  N. 
T.  397;  Bunco  v.  Reed,  16  Barb.  847;  EUchardr 
son  V.  Bates,  23  How.  Pr.  616;  Brod  v.  Hey- 
mann,  8  Abb  Pr.  K.  8.  896;  Bs  North  White- 
hall Twp.  47  Pa.  156;  Re  Walhe^s  Estate,  2 
Pilub.  145;  UiU  v.  Faison,  27  Tex.  428;  Mc- 
Donald V.  Cooper,  82  Fed.  Rep.  745;  DiUardY. 
Kris^,  H6  Va.  410. 

The  legislature  could  not  cure  the  sale  in 
1889  which  had  been  made  in  1886. 

Black,  Consi.  Law,  541;  ItCracken  v.  Hay- 
%enrd,  48  U.  8.  2  How.  608.  11  L.  ed.  897; 
GanUy  v.  Swing,  44  U.  8.  8  How.  707, 11  L. 
ed.  794;  .\fundy  v.  Monroe,  1  Mich.  68;  Bran- 
son V.  Kinne,  42  U.  8.  1  How.  811.  11  L.  ed. 
143;  United  States,  Von  Hoffman,  v.  Quiney, 
71  U.  8  4  Wall.  535,  18  L.  ed.  408. 

A  right  of  sction  to  recover  dam  sees  for  an 
injury  to  property  is  a  right  no  legislature  has 
the  power  to  destroy;  to  do  so  is  to  desiroy 
such  property. 

Angle  v.  Chicago,  8t,  P,  M,  dt  0.  R.  Co.  151 
U.  8.  1,  88  L.  ed.  65;  Dpett  v.  Byman,  129  N. 
Y.  351;  Teras- Mexican  R.  Co.  v.  Locke,  74 
Tex  370;  LouieviUe  School  Board  v.  Bank  of 
Kentucky,  86  Ky.  150;  Norman  v.  Boaz,  85 
Ky.  557;  Moody  v.  Hoskins,  64  Miss  468;  Ed- 
foards  v.  Kearzey,  96  U.  8.  595,  24  L.  ed.  793; 
Riverside  Co,  v.  Townshend,  120  III.  9. 

Legislation  cannot  devest  a  legal  title  out  of 
one  and  vest  it  in  another. 

MaoBweU  v.  Grace,  85  Ala.  577. 

88  Lb  R.  A. 


The  repeal  of  a  Ptatnte  which  has  entered 
into  and  become  a  part  of  a  contract  will  not 
deprive  the  parties  of  their  rights  under  the 
contract  for  such  repeal  is  as  much  a  violation 
of  the  CoDstitution  as  the  passage  of  a  new 
and  different  statute. 

23  Am.  &  Eng.  Enc.  Law,  p.  605;  United 
Slates,  Von  Uoffman,  v.  Qvincy,  71  Q.  8,  4 
Wall.  535.  18  L.  ed  403;  State  v.  Madison,  15 
Wis.  83;  Smith  v.  Avpleton,  19  Wis.  472;  Bry- 
son  s.McCreary,  102  Ind.  1;  State  y,  Milwaukee, 
25  Wis.  122:  Conant  v.  Van  Sehaick,  24  Barb. 
87;  FlevellinY.  P/oeUel,  BO  Tex  191;  Lathrop 
V.  Brown,  1  Woods,  474;  Merchants  Ins.  Co, 
V.  Newark,  54  N.  J.  L.  188;  Provident  Sav. 
Inst.  V.  Jackson  Place  Skating  A  B.  Rink,  52 
Mo.  552. 

''Retroactive"  declaratory  statutes  must  not 
be  allowed  to  affect  vested  rights. 

Lamberison  v.  Hogan,  2  Pa.  82;  Haley  v. 
Philadelphia,  68  Pa.  45,  8  Am.  Rep.  153;  Mc- 
Lead  v.  Burroughs,  9  Ga.  218:  James  v.  Row- 
land, 52  Md.  462;  Beiser  v.  WiUiam  Tell  Sav. 
Fund  Asso.  39  Pa  137,  Calhoun  v.  McUndon, 
42  Ga.  405;  Batters  v.  Tohias,  8  Paige,  338; 
Pofitmaster  General  v.  Early^  25  U.  8.  12 
Wheat.  136,  6  L.  ed.  577;  Union  Iron  Co.  v. 
Pierce,  4  Bias.  827:  Planter^  Bank  v.  Black,  11 
8medes  ft  M.  48;  Qough  v.  Pratt,  9  Md.  526; 
Cooley.  Const.  Lim.  3-11,  and  notes. 

Mr.  J.  H.  Bosard»  for  appellee: 

Laws  18b9.  chap.  88,  provides  that  whenever 
in  any  act  or  statute  of  the  territory  of  Da- 
kota providing  for  the  publishing  of  notices, 
the  phrase  "successive  weeks"  is  used,  the  term 
"weeks"  shall  be  construed  to  mean  calendar 
weeks  and  the  publication  upon  any  day  in 
such  weeks  shall  be  sufficient  publication  for 
that  week. 

Calendar  week  means  "a  period  of  time 
commencing  with  8unday  and  ending  with 
Saturday  night." 

Raunn  v.  Leach,  58  Minn.  84. 

A  publication  on  different  days  in  different 
weeks  was  always  permissible  and  a  valid  pub- 
lication. 

Oleott  V.  Robinson,  21  N.  T.  160,  78  Am. 
Dec.  126;  Raunn  t.  Leach,  supra;  Jones, 
Mortg.  §  1612. 

The  statute  as  amended  completely  covers 
the  ground  in  as  plain  language  as  the  English 
tongue  permits,  declares  that  a  publication 
upon  any  day  of  the  week  is  a  publication  for 
that  calendar  week,  and  six  publications  in  six 
successive  weeks  is  tbe  compliance  with  the 
statute,  and  the  publication  is  complete  at  the 
end  of  the  last  calemiar  week. 

Merritt  v.  Porlrhtster,  8  Hun,  40;  Oleott  v. 
Robinson,  supra;  Chaihberlain  v.  Dempsey.  22 
How.  Pr.  356;  FouU  v.  Mann,  15  iieb. 
172. 

Generally  when  a  notice  la  required  to  be  pub- 
lished once  a  week  for  a  certain  number  of 
weeks,  as,  for  iuMtanre,  three  weeks,  it  is  not 
necessarvthat  the  time  between  tbe  firstand  last 
publications  be  three  full  weeks;  but  only  tbat 
one  publication  should  be  made  on  some  day 
of  each  week 

Jones.  Mortg.  §  1612;  Sheldon  v.  Wright,  5 
N.  Y.  497:  Oleott  v.  Robinson,  21  N.  Y.  150. 
78  Am.  Dec.  126;  Wood  v.  Morehouu,4SiN,  Y, 
869;  Chamberlain  ▼.  Dempsey,  supra. 


58i 


NoBTH  Dakota  Suprbicb  Coubt. 


JUXB, 


Corliss.  J.,  delivered  the  opinloo  of  the 
oourt: 

The  ultimate  problem  to  be  solved  Id  this 
case  is  the  legabty  of  certain  foreclosure  pro- 
ceedings. The  plaintiff  is  conceded  to  be  the 
owner  m  fee  simple  of  the  premises  in  question, 
if  such  proceedings  are  void.  On  the  other 
hand,  it  is  also  agreed  that  her  title  has  been 
destroyed,  and  is  fully  Tested  io  the  defendant, 
if  thoae  proceedings  are  valid.  The  only  point 
urged  against  their  legality  is  that  the  first 
notice  of  sale  was  not  published  at  least  forty- 
two  days  before  the  day  of  sale.  There  were 
six  different  publications,  and  they  were  all 
exactly  a  week  apart.  But  the  day  of  sale 
was  less  than  a  week  after  the  last  publication. 
The  question  before  us.  then,  is  whether  the 
statute,  as  it  stood  at  the  time  of  this  foreclosure, 
required  that  full  six  weeks  should  intervene 
t>etween  the  day  of  first  publication  and  the 
day  fixed  for  sale.  The  language  of  the  statute 
is  that  the  notice  must  be  given  *'by  publish- 
ing the  same  for  six  successive  weeks  at  least 
once  in  each  week."  The  word  ''for,"  in  this 
statute,  means  "throughout,"  or  "during  the 
continuance  of."  8  Century  Diet  p.  2314,  defi- 
nition 15  of  word  "for."  It  is  obvious  that  a 
notice  of  sale  has  not  been  published  during  the 
continuance  of  a  week,  when  the  day  of  sale 
follows  the  day  ofpublication  at  an  interval  of 
less  than  a  week.  Five  weeks  added  to  this 
fragment  of  a  week  will  not  constitute  six 
weeks,  unless  a  part  of  a  week — the  added 
fragment—is  equal  to  a  whole  week.  We  agree 
with  counsel  for  plaintiff  that  the  statute  con- 
tains two  elements.  The  first  requires  a  pub- 
lication "for,"  or  "during  theconiinuance  of," 
six  weeks,  and  nothing  short  of  publication  for 
forty-two  davs  will  satiafiy  this  branch  of  the 
act.  The  other  requires  at  least  six  publica- 
tions, and  that  one  of  them  shall  be  in  each  of 
the  six  weeks  between  the  first  publication  and 
the  day  of  sale.  If  the  statute  had  declared 
that  the  notice  should  be  published  once  a 
week  in  each  of  six  successive  weeks,  its  mean- 
ing would  have  been  different  But  it  does  not 
so  declare.  Its  explicit  provision  is  that  the 
notice  ahall  be  published  for  six  successive 
weeks.  We  find  our  construction  in  harmony 
with  the  views  of  many  courts,  although  some 
of  the  cases  cited  may  perhaps  be  rjegarded  as 
not  directly  in  point,  owing  to  a  difference  in 
the  language  of  some  of  the  statutes  interpreted. 
Bacon  v.  Kennedy,  56  Mich.  820;  WiUon  v. 
NoTthwesUm  Mut,  L.  Ins,  Co.  12  C.  C.  A.  505, 
65  Fed.  Rep.  88;  Boyd  v.  ifeFarUn.^Qh.  208; 
Pratt  V.  Tinkam,  21  Minn.  142;  Ogden  v. 
Walker,  59  Ind.  460;  Bunce  v.  Reed,  16  Barb. 
847,  850,  851;  Brod  v.  Heymann,  8  Abb.  Pr.  N. 
K  896;  Utehardoon  v.  Batfs,  23  How.  Pr.  516; 
Parsons  v.  Lanning,  27  N.  J.  Eq.  70;  Early  y. 
Doe,  Uomans,  r,7  U.  S.  16  How.  610,  14  L.  ed. 
1079;  Be  JSorth  WiiiehaU  Twp.  47  Pa,  156; 
Security  Co,  v.  Arhuckle,  123  Ind,  518;  Smith 
V.  Bowles.  85  Ind.  265;  Market  Nat.  Rank  v. 
Padfie  Nat  Bank.  89  N.  Y.  898.  See  also 
Olcott  V.  Robinson,  20  Barb.  148,  and  dissenting 
opiuion  in  Olz^tt  v.  Robinson,  21  N.  Y.  150,  78 
Am  Dec.  126.  The  following  cases  are  more 
or  less  in  defendant's  favor:  Olcott  v.  Robinson, 
21  N.  Y.  150,  78  Am.  Deo.  126;  Wood  v.  More- 
house, 45  N,  Y.  868;  Sheldon  v.  Wright,  7  Barb. 
89;  De  Peystor  v.  Michael,  6  N.  Y.  467, 57  Am. 
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Dec.  470;  Chamberlain  v.  Dempmy,  18  Abh. 
Pr.  421;  Pearmn  v.  Bradley,  48  HL  250;  BiaU 
V.  TeUow  Jacket  8dwr  Min.  Co.  6  Nev.  415; 
Dexter  v.  Sfiepard,  117  Mass.  480. 

But  it  is  urged  that  an  act  passed  March  8, 
1889  (Laws  lb89,  chap.  88),  is  decisive  against 
the  plaintiff.  That  act  declares:  "Whenever  in 
any  act  or  statute  of  the  territory  of  DiUcota 
providing  for  the  publishing  of  notices,  the 
phrase  'successive  weelLs'  is  used,  the  term 
•weeks'  shall  tie  construed  to  mean  calendar 
weeks,  and  the  publication  upon  any  day  in 
such  weeks  shall  be  suflScient  publication  for 
that  week,  provided  that  at  least  five  days  sliall 
intervene  between  such  publications,  and  all 
publications  heretofore  or  hereafter,  made  in 
accordance  with  the  provisions  of  this  act. 
shall  be  deemed  legal  and  valid."  There 
is  nothing  in  this  statute  which  in  terms 
relates  to  the  time  that  must  elapse  between 
the  first  pubHcntion  and  the  day  of  sain.  It 
might  be  urged  with  much  force  that  that 
act  was  passed  to  settle  a  somewhat  mooted 

auestion. — whether  each  successive  publica- 
on  must  be  made  on  the  same  day  of  the 
week, — and  that  for  this  purpose,  and  for  this 
purpose  only,  it  declares  that  a  week  means  a 
calendar  week.  There  has  been  a  division  of 
judicial  opinion  whether  the  notice  should  be 
published  on  the  same  day  of  each  week,  al- 
though the  weight  of  authoritv  is  against  Uie 
necessity  of  publishing  the  notice  on  the  same 
day  in  each  week.  Ronkendorff  v.  Taylor,  29 
U.  8.  4  Pet.  849,  7  L.  ed.  883;  WoodY,  Knapp, 
100  N.  Y.  109;  Bachelor  v.  Bachelor,  1  Mass. 
256;  Baunn  v.  Leach,  58  Minn.  84;  Sa^nge  S 
Loan  Soe.  v.  ITumpeon,  82  Cal.  847;  ^^teinU  v. 
Bell,  12  Abb.  Pr.  N.  S.  171.  Under  these  de- 
cisions, ii  perhaps  would  not  be  necessary  to 
publish  the  notice  in  every  calendar  week,  pro- 
vided there  was  one  insertion  in  each  week 
commencing  to  calculate  from  the  day  of  the 
first  publication.  If  a  notice  should  be  pub- 
lished on  Friday,  the  first  week  would  not 
expire  until  the  next  Thursday,  aad  the  new 
week  would  not  begin  until  the  next  Friday. 
Hence  a  second  publication  on  the  Wednesday 
of  the  week  after  might  be  in  time.  And  yet 
in  such  a  case  there  would  be  a  gap  of  an 
entire  calendar  week  during  which  no  publica- 
tion would  be  made.  Now,  this  statute  pre- 
vents this.  While  it  recognizes  the  soundness 
of  the  rule  supported  by  the  great  majority  of 
the  cases,  that  the  publication  need  not  be 
made  on  the  same  aay  in  each  week,  it  yet 
limits  that  rule  by  declaring  that,  for  the 
purpose  of  a  publication  once  a  week  in  each 
week,  the  word  "week"  means  a  calendar 
week.  The  result  is  that  in  cases  governed  bv 
this  act  there  must  t>e  one  publication  in  each 
calendar  week,  no  matter  on  what  day  the  pre 
vious  publication  was  made.  There  is  alao  h 
further  limitation  that  at  least  five  days  must 
intervene  between  every  two  publications. 
There  is  much  force,  however,  in  the  argument 
that  it  was  the  purpose  of  the  legislature  to  de- 
clare by  this  act  that  a  publicatiou  on  the  last 
day  of  a  calendar  week  should  relate  back  to  the 
beginning  of  that  week,  and  be  a  publication 
for  that  week,  as  effectually  as  though  the 
notice  had  been  published  on  the  first  day 
thereof,  instead  of  on  the  last  But  even  aasum 
ing  this  to  be  the  meaning  of  the  statute  the  d«' 
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fendant  caDDot  aTatl  himself  of  iU  proyisions. 
It  was  ptased  four  yean  after  the  forecloa- 
nrt  proceedings  in  question  were  oonsuin- 
■Bated.  If  it  be  regarded  aa  a  leffUlative  in- 
terpretation of  the  existing  law,  It  can  have 
no  oonclusive  foroe.  Cobsimction  of  stat- 
utes Is  a  Judicial  and  not  a  legislative  func- 
tion. In  cases  of  doubt  a  legislative  con- 
struction is  given  some  weight.  But  no  court 
can  allow  the  lawmaking  power  to  alter  by 
legislative  enactment  the  meaning  of  a  statute 
so  as  to  affect  vested  rights.  In  1885,  when 
these  foreclosure  proceediogs  wnre  had,  the 
meaning  of  the  statute  under  which  the  mort- 
ghgee  foreclosed  his  mortgage  was  plain,  and, 
aa  that  statute  required  that  toe  first  publication 
should  be  made  forty-two  days  before  the  day 
fixed  for  sale,  no  subsequent  law  could  affect 
the  righta  of  the  mortgagor  to  treat  the  fore- 
closure as  void.  The  legislature  caoont,  by  the 
device  of  construing  a  statute,  alter  its  meaning 
so  as  to  affect  vested  rights.  But  this  statute 
ia  more  than  a  mere  declaration  of  the  meaning 
of  a  pfior  law.  It,  in  terms,  provides  that  if 
publication  has  in  the  past  been  made  in  ac- 
cordance with  the  statute  as  so  interpreted,  it 
shall  be  valid.  In  other  words,  the  legislature 
has  passed  a  curative  law,  and  the  question  is 
whether  It  is  valid  as  such.  We  think  not. 
While  fully  recognizing  the  power  of  the  legis- 
lature to  cure  defects  which  it  is  unjust  for  one 
to  take  advantage  of.  we  do  not  believe  that 
this  case  falls  within  the  rule.  There  is  no  in- 
justice in  the  mortgagor  insisting  that  the  full 
statutory  notice  be  given.  The  law  threw 
about  him  the  protection  of  full  forty  two 
days'  notice,  and  to  have  insisted  on  it  at  any 
time  before  the  enactment  of  this  new  act 
would  have  involved  no  injustice  to  the  pur- 
chaser. The  latter  would  have  been  subro- 
gated to  the  rights  of  the  mortgagee,  and  the 
mortgagor,  despite  his  successftu  assault  upon 
the  sale,  must  have  paid  the  mortgage  debt. 
The  mortffage  would  still  have  been  a  lien  on 
the  property.  So  far  as  the  sale  might  have 
resulted  in  a  surplus,  so  that  subrogation  of  the 
purchaser  to  the  rights  of  the  mortgagee  would 
not  afford  him  full  protection,  the  mortgagor 
would  be  obliged  to  refund  to  the  purdiaser 
such  surplus,  as  a  condition  of  annulling  the 
sale.  The  case  is  not  like  the  ease  of  a  defective 
deed  or  a  defective  acknowledgment,  the  pur- 
chaser having  paid  fuU  value  for  the  property. 
Nor  Is  it  analogous  to  the  case  of  a  contract 
which  a  party  ought  in  conscience  to  perform, 
although  holding  in  his  grasp  against  it  some 
techoi^  defense,  as  that  she  was  a  married 
woman,  or  that  the  agreement  was  not  in 
writing.  In  these  cases  the  court  answers  the 
argument  that  the  legislature  cannot  disturb 
vested  rights  bv  the  conclusive  reply  that  no 
one  has  a  vested  right  to  he  unjust,  or  to  do  a 
moral  wrong,  lir.  Gooley  states  this  as  the 
foundation  of  the  doctrine  that  defects  may  be 
cured  by  retroactive  legislation.  He  says: 
"As  the  iv>int  is  put  by  Chief  Justice  Parker, 
of  Massachusetts,  a  party  cannot  have  a  vested 
right  to  do  wrong;  or,  as  stated  by  the  supreme 
court  of  New  Jersey:  'Laws  curing  defects 
which  would  otherwise  operate  to  frustrate 
what  must  be  proved  to  be  the  desfape  ct  the 
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party  affected  cannot  be  considered  as  takina 
aw^  vested  rights.  Courts  do  not  regard 
rights  as  vesteii,  contrary  to  the  justice  and 
equity  of  the  case.'"  Const  Lim.  p.  878, 
margin^  P^^ng,  and  460,  top  paging,  of 
see  md  edition. 

We  have  carefully  examined  the  whole  law 
on  this  subject  of  curative  legislation,  and  we 
have  been  unable  to  find  an  adjudication  which 
has  taken  a  position  so  extreme  as  we  would 
be  compelled  to  take,  should  we  allow  this 
statute  to  have  a  retroactive  effect,  and  thus 
validate  an  absolutely  void  sale;  it  not  being 
abhorrent  to  natural  Justice  for  the  owner  of 
the  property,  under  the  circumstances  of  this 
case,  to  insist  upon  his  strict  legal  rights. 
We  do  not  lay  so  much  stress  on  the  fact  that 
the  foreclosure  sale  was  absoluteU  void,  for 
we  think  that  even  when  a  proceeding  of  any 
kind  is  void,  with  the  exception  of  a  Judicial 
proceeding  void  for  want  of  Jurisdiction,  it  is 
nevertheless  within  the  power  of  the  legislature 
to  validate  such  proceeding  bv  retroactive  leg- 
islation, if  it  would  be  grossly  unjust  for  the 
person  against  whom  the  healinjs^  law  is  directed 
to  insist  upon  his  purely  technical  rights,  des- 
titute of  all  eauity.  But  the  case  should  be  a 
clear  one.  llothing  short  of  this  should 
prompt  a  court  to.  sustain  such  a  law.  All 
jurists  agree  that  this  power,  while  highlv 
beneficial  when  kept  within  proper  limits,  is 
liable  to  great  abuse;  and,  while  some  of  the 
cases  have  given  it  very  wide  scope,  yet  the 
unmistakable  trend  both  of  recent  Judicial  de- 
cisions and  of  recent  constitutional  changes  is 
in  the  direction  of  strictly  limiting  this  power. 

We  have  assumed  so  far,  in  the  course  of  this 
opinion,  thst  the  failure  to  comply  with  the 
statute  requiring  publication  for  six  full  weeks 
rendered  void  the  sale.  On  this  point  there  has 
been  no  contention  between  counsel,  and  both 
authoritv  and  principle  speak  only  one  voice 
on  this  branch  of  the  case.  The  foreclosure 
was  void.  PraU  v.  Tinkcom,  21  Minn.  142; 
Par$ani  t.  Lanning,  37  N.  J.  £q.  70;  Wade, 
Notice,  g  1106;  Baeon  v.  KsnnedyM  Mich.  820. 

Whether  the  plaintiff  can  maintain  ejectment 
against  the  defendant,  or  must  resort  to  an  ac- 
tion to  redeem  the  property,  on  the  theory  that 
the  defendant  Is  a  mortgagee  in  possession,  we 
are  not  called  upon  to  decide  upon  this  appeal 
The  questions  before  us  arise  upon  demurrer 
to  the  complaint.  The  facta  set  forth  in  the 
complaint  entitle  the  plaintiff  to  some  kind  of 
relief,  and  the  general  praver  for  such  relief  as 
may  be  Just  and  equitable  will  warrant  the 
court  in  granting  plaintiff  such  relief  as  the 
facts  upon  the  trial  will  show  he  is  entitled  to. 
The  complaint  seems,  however,  to  be  framed 
on  the  theory  the  plaintiff  has  a  right  to  main- 
tain ejectment;  and  if  the  fact  is,  as  set  forth 
in  Uiat  pleading,  that  defendant  forcibly 
ejected  plaintiff  fiom  the  land,  it  may  be  that 
ejectment  will  lie.  On  that  point  we  express 
no  opinion. 

7%tf  order  and  judgment  of  the  Diitriei  Oourt 
are  reverted^  and  that  court  will  enter  an  order 
overruling  the  demurrer  to  the  complaint 
such  terms  as  that  court  may  prescribe. 

AH  oonoox; 


l^OKTH  Dakota  SuPBKiciB  Couut. 


JUMIt, 


Charles  A.  PATTERSON,  Appi.. 

«. 

Jacob  WOLLMANN. 
( N.  D. ) 

*1*  The  statute  anthorixing^  boards  of 
county  commissioners  of  the  several  coun- 
ties of  tbe  state  to  grant  exclusive  ferry  fran- 
cli{(<es  for  a  period  of  years  to  tbe  highest  bid- 
der therefor  1b  not  repugnant  to  180  of  tbe 
Con»'tiCuiion,  which  declares  that  no  privileges 
or  immuDities  shall  be  granted  to  any  citizen  or 
elR<8  of  citizens  which  shall  not  be  granted  to  all 
cii  izens  on  the  same  terms. 

2.  No  one  has  a  ri^ht  to  operate  a  pub- 
lic ferry  for  toll  without  authority  from  the 
state.  The  franchise  granted  by  it  to  a  porson 
or  corporation  to  run  a  ferry  may  be,  and  usually 
is,  an  exclusive  franchise. 

8.  Whether  the  state  will  itself  operate 
the  public  ferries  within  its  borders,  or 
whether  it  will  confer  this  right  on  others,  and 
the  terms  on  which  it  will  give  others  thin  special 
privilege,  and  whether  an  exclusive  franchise 
shall  be  grunted,— these  and  all  other  questions 
connected  with  the  subject  are  absolutely 
within  the  control  uf  the  legislature. 

4.  Injunction  is  the  proper  remedy  to 
employ  when  one  wiinout  authority  of  law 
is  operating  a  ferry  to  the  injury  of  another 
who  IS  the  owner  of  a  ferry  franchise. 

6«  Certain  questions  relating  to  the  legality 
of  the  plaintiff^s  franchise  examined,  and  the 
irancbise  iield  to  have  been  legally  granted  to 
plaintiff  by  the  board  of  oounty  commissioners 
of  the  proper  county. 

6.  The  board  of  commissoners  of  acoon- 
ty  to  which  an  unorganised  county  is 
attached  for  Judicial  purposes  has  no  power  to 
grant  a  forry  franchise  between  points  one  of 
which  is  within  the  unoriranized,  but  neither  of 
which  is  within  the  organized  county,  whose 
board  granted  the  franchise. 

(June  10. 1800.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Dstrirt  Court  for  Emmons  County  deny- 
insj  a  temporary  injunction  to  restrain  defend- 
ant from  operating  a  ferry  in  violation  of 
plaiiilifT's  right.     Iceverifd, 

The  facts  are  stated  in  tbe  opinion. 

Messrs,  Boucher  ^  Philbrick*  for  ap- 
pellnnt: 

Under  his  lease  and  the  law  of  this  state, 
the  appellant  shows  an  exclusive  ferry  privi- 
Jeftpor  franchise.  Equity  wili  lend  its  aid  by 
injunction  for  tbe  protection  of  such  a  fran- 
chise. 

DouQlnmfs  Ajypeal,  118  Pa.  66;  TvgideU  v. 
Eagle  /'nss  Ferry  Co,  74  Tex.  492;  Carroll  ▼. 
Campbell,  108  Mo.  550;  Capital  City  Ferry  Co. 
V.  Cole  dt  C,  Transp.  Co,  51  Mo.  App.  228; 
Ovens  V.  Roberts,  6  Bush,  608;  Cftard  v.  Stone, 
7  Cal.  117;  Walker  v.  Armstrong,  2  Kan.  198; 
I^eirpoft  ▼.  Tafflar,  16  B  Mon.  699;  Midland 
Terminal  dt  F.  Co.  v.  Wilson,  28  N.  J.  Eq. 
637;  High,  InJ.  gjS  927-933. 

*  Head  notes  by  Oorubb,  J. 


NoTS.— As  to  the  power  of  the  legiplnture  to 
regulare  tolls  or  fare  on  ferries,  see  n>>it  to  Win- 
chester &  L.  Tump.  Boad  Cu  y.  CroAion  (Ey.) 
an/ 6,  177. 

88L.  R.  A. 


If  the  appellant  has  a  license  or  lease,  refto- 
lar  OD  its  face,  he  is  entitled  to  the  relief 
souffht,  and  his  title  cannot  be  questioned  or 
collaterally  attacked  by  respondent,  unlesi 
the  respondent  shows  that  be  has  a  paramount 
title  or  a  license  regular  on  its  face  and  issued 
by  proper  authority. 

iVVw  York  ?.  iStarin,  106  N.  Y.  \\Bazdip ▼. 
Lindsey,  98  Ey.  14;  WOb  v.  Hanson,  8  CaL 
65;  iVtfM  AlOa7iy  A  8,  B,  Oo,  T.  Huff,  19  Ind. 
315 

The  lease  granted  to  appellant  wa<)  author- 
ized by  art.  4,  chap.  12.  of  the  Political  Code, 
Comp.  Law8,^g  1.M61-1369. 

Tbe  vitality  of  such  a  franchise  lies  in  its 
ezc'lusi  vencss. 

Gibbons  v.  Ogden,  82  D.  8.  9  Wheat.  1, 6  L. 
ed.  23;  Pennsylvania  v.  Wheeling  dt  R.  Bridge 
Co,  54  U.  S.  18  flow.  518,  14  L.  ed.  249;  fan- 
ning  v.  Qreyoire,  57  U.  S.  16  How.  624,  14  L. 
eii.  1043;  Conway  ▼.  Taylor,  66  U.  8.  1  Black. 
603,  17  L.  ed.  191. 

All  monopolies  are  not  void,  even  under 
constitutional  provisions  like  ours. 

Tiedenian,  Pol.  Power,  §  ia5;  Cooley.Torts, 
p.  277. 

Public  ferries  are  established  for  tbe  ao- 
conimodntion  of  tbe  public,  rather  than  for  the 
gain  and  advantage  of  individuals. 

Cooley,  Const.  Lim.  593;  Eeans  t.  Hughes 
County,  6  Dak.  102;  Rurlington  dt  H  County 
Ferry  Co,  v.  2>art«,  48  Iowa.  188. 

The  granting  of  a  ferry  lease  by  the  board 
of  county  commissioners  is  not  a  "judicial 
purpose. 

State  y.  Hughes  Oounty  Comrs.  1  8.  D.  292. 

Mr,  F.  H.  Register,  for  respondent: 

Section  20,  state  Constitution,  contained  in 
tbe  Bill  of  Rights,  forbids  the  grant  to  any  riti- 
z  n  or  cla<is  of  citizens  of  any  privilege  or  im- 
munity which  uoon  the  same  terms  shall  not 
be  granted  to  all  citizens. 

The  term  "especial  privileges"  was  defined 
in  the  case  of  Elk  Point  v.  Vaughn,  1  Dak. 
118,  as  the  grant  of  monopolies,  such  as  fer- 
ries. 

StaU  v.  fksovgnl,  8  8.  D.  65, 16  L.  R.  A.  477; 
StaU,  Clark,  v.  Haworth,  122  Ind.  462,  7  L.  R 
A.  240. 

A  law  sanctioning  a  sole  privilege  under 
the  name  of  a  ferry  franchise  or  license,  and 
which  excludes  a  portion  of  the  people  from 
the  enjoyment  and  pursuit  of  a  useful  occu- 
pation upon  the  same  terms,  is  clearly  against 
tbe  fundamental  law. 

A  ferry  law  should  be  so  framed  that  all 
persons  desiring  might  obtain  licenses  by  con- 
forming to  regulations  pertaining  to  tbe  goT- 
erumeut  of  tbe  ferry  busiuc5«. 

Chicago  ▼.  Rumpff,  45  111.  90;  fjogan  ▼. 
Pyne,  43  Iowa,  524,22  Am.  Rep.  261;  Nem 
Orleans  Gaslight  Co,  y.  Ijouisiana  Light  dt  £L 
P.  dt  Mfff  Co  115  U.  8.  664,  29  L.  ed.  522; 
Be  Tjowe,  54  Kan.  757.  27  L.  R.  A.  545. 

The  legislature  has  not  provided  the  law 
for  tbe  exercise  of  the  right  of  eminent  do- 
main, prior  to  tbe  issuance  of  ferry  licenses* 
as  to  coodentnstion  of  land  owned  bv  in^- 
viduals  and  granted  as  the  termini  of  ferxiet. 

Const,  g  14. 

A  ferry  is  in  respect  of  the  landing  placet 
and  not'of  the  \«Nter. 

Ipswich  V.  Brown,  18  Yin.  Abr.  20& 
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A  ferry  right  can  only  exist  Id  ooDDection 
with  tome  highway,  where  the  public  have 
right. 

7  Am.  ft  Eng.  Enc.  Law,  p  941;  Mont- 
gomery ▼.  Mvltiiomah  B.  Oo.ll  Or.  344. 

The  boards  of  county  con^mi  sionen  are 
here  agents  for  the  state  for  ih.*  purpose  of 
leasing  ferries  in  the  organized  counties. 

Kev.  Codes,  §  1168;  Evam  ▼.  Bugfies  Coun 
ty,  3  S.  D.  680. 

A  board  of  county  commissioners  is  a  body 
created  by  statute  possessing  only  quasi- ju- 
dicial powers  with  limited  jurisdiction,  and 
can  only  act  io  strict  accordance  with  the 
statute. 

German  t.  Boiu  County  Oomrs.  1  Idaho, 
658;  Damp  y.  Dane,  29  Wis.  419;  Slate,  Grady, 
V.  Lincoln  County  Comn.  18  Neb.  283;  Doody 
T.  Vaughn,  7  Neb.  28;  ThomBon  ?.  BoonviUe, 
61  Mo.  282. 

A  license  issued  for  a  less  sum  than  that 
required  by  law  is  void. 

Spake  V.  PiopU,  89  111.  617;  Lombard  t.  Cfuo- 
ter,  8  m.  469. 

Where  a  party  relies  upon  an  undertaking 
founded  upon  an  unlawful  consideration,  the 
contract  is  void. 

MuMeU  V.  Temple,  8  HI.  98;  Walker  v. 
Armstrong,  2Ean.  198;  Hazelipy.  lAndiey,9S 
Ky.  14;  Turner  v.  I'^opU'e  Ferry  Co.  21  Fed. 
Rep.  90. 

CorliM,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  seeking  to  restrain  the  de- 
fendant from  operating  a  ferry  between  Win- 
ona, in  Emmons  county,  and  Ft.  Tates,  in 
Boreman  county,  in  this  state.  The  appeal  is 
from  an  order  denying  a  motion  for  a  tempo- 
rary injunction.  The  application  for  such  in- 
junction was  made  upon  the  plead  in  es.  We 
must  therefore  assume  that  all  the  facta  set 
forth  in  the  answer  are  true,  and  also  those 
wbicb  appear  upon  the  face  of  the  complaint, 
and  are  not  denied.  The  merits  of  the  whole 
case  are  really  l>efore  us.  If  the  plaintiff  is 
not.  upon  the  pleadings  as  they  stand,  entitled 
to  the  temporary  injunction  praved  for,  it  is 
conceded  that  he  must  ultimately  fail  in  his 
action.  He  claims  an  exclusive  right  as 
against  the  defendant  to  operate  a  ferry  be- 
tween the  points  named,  under  a  ferry  fran- 
chise granted  to  him  for  a  period  of  vears  by 
the  board  of  county  commissioners  of  Emmons 
county,  within  whose  territorial  limits  one  of 
the  landing  places  is  located.  It  is  settled  law 
that  the  light  to  operate  a  ferry  is  not  common 
to  all  citizens.  It  is  a  franchise  emanating 
from  the  sovereign  pow^.  In  the  absence  of 
a  title  based  on  prescription,  no  one  can  law 
fully  maintain  a  ferry  without  authnritv  from 
the  state.  lfouglau^$  Appeal,  118  Pa.  65*;  Mi'li 
V.  St.  Clair  County,  49  0.  8.  8  How.  581.  12 
L.  ed.  1206;  McRoberU  v.  Waehbame,  10  Minn. 
28  (611.  8);  Stark  v.  MiUer,  8  Mo.  470;  Ptmer 
V.  Athens,  99  N.  T.  592;  Chenango  Bridge  Co, 
V.  Biige,  83  N.  Y.  178,  88  Am.  Rep.  407; 
Conway  v.  Taylor,  66  D.  S.  1  Black,  603, 17  L. 
ed.  191.  It  is  upon  this  principle  that  the  ter- 
ritoTial  lef^islature  epacted  ^§  1361-1869, 
Comp.  Laws,  which  were  in  force  at  the  time 
the  plaintiff  received  his  grant  of  the  ferry 
franchise  on  which  ha  bases  this  action  for  an 
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injunction.  Under  these  sections  power  is 
vested  in  boards  of  countv  commissioners  to 
grant  to  the  higiicst  liidder  for  a  ferrv  privilege 
at  a  particular  place  a  ferry  lease  for  a  term 
of  years  not  exceeding  fifteen  to  be  fixed  \xj 
the  board.  They  further  declare  that  it  shaU 
be  unlawful  for  any  person  to  establish,  main- 
tain, or  run  upon  any  waters  within  the  ter- 
ritory (now  state)  any  ferry  upon  wbicb  to 
convey,  carry,  or  transport  any  person  or  prop 
erty  for  hire  or  rewani  without  first  having 
obtained  a  license  as  therein  provided  for. 
The  ferry  lease  under  which  defendant  at- 
tempts to  justify  his  running  of  a  ferry  be- 
tween the  same  points  between  which  plaintiff 
is  operating  his  ferry  was  granted  by  the  board 
of  countv  commissioners  of  Morton  county. 
Neither  landing  place  is  within  that  county. 
Nor  can  it  be  claimed  that  the  board  of  county 
commissioners  of  that  county  have  any  power 
to  grant  a  license  to  run  a  ferry  between  points 
one  uf  which  is  within  Boreman  county  merely 
because  the  latter  county  is  attached  to  Morton 
county  for  judicial  purposes.  Boreman  county 
being  an  unorganized  county,  the  license,  to 
be  valid,  must  be  issued  by  the  secretary  of 
state.  Comp.  Laws,  §  1364.  We  are  there- 
fore not  called  upon  in  this  case  to  settle  the 
question  whether,  when  tbe  board  of  county 
commissioners  of  an  organized  county  has 
granted  a  ferty  franchise  to  a  citizen  between 
two  points  one  of  which  is  within  that  county 
and  the  other  within  another  county,  the  board 
of  county  commissioners  of  tbe  latter  countv 
can  subsequently,  and  during  the  life  of  sued 
franchise,  grant  another  ferry  franchise  be- 
tween the  same  places.  There  is  mucb  force 
in  the  position  that  when  the  grant  is  once 
made  it  is  no  longer  within  the  power  of  the 
same  or  any  other  board  of  county  commis- 
sioners to  grant  another  ferry  franchiRe  witbln 
2  miles  of  the  one  previously  grunted.  Section 
1361,  Comp.  Laws,  in  terms  declares  that, 
when  any  ferry  lease  has  been  granted,  no 
other  lease  shall  be  granted  within  a  distance 
of  2  miles  thereof  across  the  same  stream. 
But  it  is  barely  possible  that  the  leaislature 
merely  intendea  to  give  each  l>oard  of  county 
commissioners  control  of  the  ferry  privileges 
within  its  county,  so  that  such  board  could 
grant  the  franchise  to  operate  a  ferry  fromanv 
portion  of  the  bank  of  a  stream  within  such 
county  to  the  opposite  bank,  but  not  from  the 
opposite  bank  to  the  place  within  such  county 
from  which  he  was  authorized  to  receive  pas- 
sengers. See  Power  v.  Athena,  99  N.  T.  592, 
where  the  court  says:  '*We  think,  from  all 
this  legislation,  without  referring  to  it  more 
minutelv,  it  is  quite  clear  that  the  legislature 
intendea  to  place  the  ferries  on  tbe  one  side  of 
the  river  under  the  exclusive  control  of  the 
city,  and  on  the  other  side  under  the  exclusive 
control  of  the  village."  See  also  Qile»  v 
Groves,  12  Q.  B.  721;  Pirn  v.  CuieU,  6  Mecs 
&  W.  234;  Conway y,  Taylor, WJJ.  &  1  Black 
603-630.  17  L.  ed.  191-202. 

The  plaintiff  in  this  case  stands,  and  must 
stand,  upon  the  validity  of  this  alleged  fran- 
chise. If  the  privilege  of  operating  a  ferry  be- 
tween these  points  has  been  granted  to  him  by 
the  sovereign  power,  he  may  enjoin  all  persons 
from  operating  a  ferry  t)etweeu  such  points  to 
his  injury,  provided  they  are  acting  without 
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autborfhr  of  law.  That  an  injunction  will  be 
awardea  in  such  cases  is  recognized  by  all  the 
adjudications.  Douglau^i  Appeal,  118  Pa.  65; 
TugvM  ▼.  EngU  Fan  Ferry  Co,  74  Tex.  492; 
Carroll  Y.  Campbell,  IQSUo.  660;  Capital  City 
Ferry  Co,  y.  Coie  A  C,  Tranep.  Co,  61  Mo.  App. 
t228;  Chard  T.  Stone,  7  Cal.  117;  Walker  ▼. 
Armstrong,  2  Kan.  198;  Midland  Terminal  db 
F.  Co.  y.  Wilion,  28  N.  J.  Eq.  587;  2  High.  In]. 
^  927;  Conway  y.  Taylor,  66  U.  8.  1  Black. 
608,  17  L.  ed.  191.  Nor  is  it  necessary,  to  en- 
title the  owner  to  relief  in  equity,  that  the 
franchise  should  be  an  exclusive  franchise  in 
the  sense  that  the  grant  of  another  similar  fran- 
chise to  be  exercised  and  enjoyed  al  the  same 
place  would  be  yoid.  The  theory  on  which 
the  law  proceeds  is  that  the  defendant,  who 
has  no  franchise,  is  acting  in  yiolation  of  law 
in  operating  a  ferry  without  authority  from  the 
sovereiKU  power,  and  that  the  owner  of  the 
franchise  may  complain  of  and  restrain  such 
illegal  acts  wnen  they  resulted  in  injury  to  his 
franchise,  which,  in  the  eye  of  the  law,  is 
property.  As  to  the  one  who  is  invadioff  his 
rights  without  legal  sanction,  the  fraochise  is 
an  exclusive  franchise,  although  the  owner  of 
it  might  not  be  entitled  to  any  protection  as 
against  the  granting  of  a  similar  franchise  to 
another.  There  appears  to  be  no  controversy 
on  this  point.  Douglast^e  Appeal,  118  Pa.  65; 
TugwellY.  Eagle  Pass  Ferry  Co.  74  Tex.  480, 
492;  Carroll  v.  Campbell,  108  Mo.  650.  The 
franchise  granted  to  the  plaintiff  was  in  terms 
exclusive,  and  the  statute  provides  that  no  other 
franchise  shall  be  granted  within  a  distance 
of  2  miles.  Comp.  Laws,  g  1861.  It  is  this  pro- 
vision of  the  statute  which  allows,  and  indeed 
compels,  the  board  of  county  commissioners  to 
ffrant  an  exclusive  franchise  wit  liiii  the  specified 
limits  to  the  highest  bidder,  that  is  here  chal- 
lenged as  obnoxious  to  §  20  of  the  Constitution. 
That  section  declares  that  "no  special  privi- 
leges or  immunities  shall  ever  be  granted  which 
may  not  be  altered,  revoked,  or  repealed  by  the 
legislative  assembly,  nor  shall  any  citizen,  or 
class  of  citizens,  he  granted  privileges  or  im- 
munities which  npon  the  same  terms  shall  not 
be  granted  to  all  citizens."  We  are  clear  that 
this  section  has  no  relation  to  ferry  franchises. 
The  construction  we  are  asked  by  counsel  for 
defendant  to  place  npon  this  section  would  re- 
sult in  abridging  the  power  of  the  state  over  a 
subject  which  has  for  more  than  two  centuries 
been  regarded  as  exclusively  within  the  con- 
trol of  sovereign  power.  A.  fenr  is  a  moving 
public  hiehway  upon  water.  The  highway 
upon  land  meeia  at  either  shore  with  a  physi- 
cal obstruction  in  the  shape  of  a  stream  of 
water.  How  shall  this  highway  he  carried 
over  this  stream  ?  The  solution  of  this  problem 
is  exclusively  within  the  province  of  the  sov- 
ereifpi  power.  In  this  country  such  power  is 
exercised  by  the  state  legislatures.  It  rests 
with  such  bodies,  subject  to  such  constitutional 
restrictions  as  relate  to  the  matter,  to  deter- 
mine whether  there  shall  be  a  bridge  or  an  em- 
bankment of  earth  constructed  or  a  ferry 
maintained  to  carry  a  highway  over  a  stream. 
The  ferry  may  be  aireclly  under  public  control 
or  the  sovereign  power  may  authorize  a  person 
or  corporation  to  maintain  this  portable  high- 
way. .  When  the  power  is  delegated,  the 
grantee  of  the  franchise  discharges  a  public 
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duty  in  operating  the  ferry;  and  in  the  dis- 
charge of  that  duty  he  exercises  a  privilege 
which  the  state  may  grant  or  withhold  al 
pleasure.  The  franchise  does  not  consist  of 
the  right  to  sail  his  boat  upon  the  stream,  or  to 
moor  it  by  the  shore.  It  is  the  privilege  of 
operating  a  floating  highway,  of  e.'ttablishing 
and  maintaining  a  public  thoroughfare  over 
water,  and  of  charging  tolls  for  the  facilities 
for  passage  so  dforded.  Whatever  right 
is  enjoyed  by  the  citizen  in  this  regard  is  de- 
rived exclusively  from  the  sovereign  power, 
which  has  full  control  over  the  whole  subject 
The  state  may  exclude  all  persons  from  the 
business.  It  may  run  all  ferries  itself.  The 
same  exclusive  right  which  it  has  over  the 
subject  of  maintainTng  a  highway  over  a  stream 
by  means  of  a  ferry  at  any  particular  point  it 
may  vest  in  its  grantee.  That  it  would  pos- 
sess this  power  but  for  g  20  of  the  Constitution 
does  not  admit  a  doubt.  It  has  been  for  centu- 
ries recognized  as  a  proper  mode  of  exercising 
the  power  to  grant  ferry  franchises  to  make 
such  grants  exclusive.  The  chief  element  in 
the  value  of  a  ferry  franchise  is  its  monopoly 
feature.  Of  course,  such  a  franchise  woura 
possess  some  value,  although  there  were  other 
lawful  ferries  at  the  same  place.  But  it  would 
be  a  misnomer  to  call  the  right  to  operate  a 
ferry  at  a  given  point  a  franchise  if  the  enjoy- 
mejit  of  such  right  was  open  to  everyone  on 
the  same  terms.  If  no  exclusive  right  can  be 
granted,  all  the  sovereign  power  can  do,  if  it 
does  not  itself  operate  all  the  ferries  in  the  state, 
is  to  pass  a  general  law  prescribing  the  terma 
on  which  all  citizens  shall  be  allowed  to  main- 
tain ferries,  leaving  the  business  open  to  all 
who  see  fit  to  engage  in  it.  The  construction 
of  §  20  contended  for  by  counsel  for  defend- 
ant imputes  to  the  people  a  purpose  to  tak« 
from  the  legislature  the  power  to  vest  in  an- 
other the  exclusive  right  to  maintain  a  ferry 
which  it  is  clear  it  could  exerciae  itself.  Such 
an  interpretation  of  the  organic  law  can  be  sus- 
tained only  on  the  theory  that  the  people,  for 
reasons  which  are  not  alscoverable,  intended 
to  curtail  the  police  power  of  the  state  with  re- 
spect to  public  ferries  in  a  yery  important,  if 
not  vital,  particular.  For  centuries  such  po- 
lice power  has  embraced  this  element  of  the 
right  to  grant  an  exclusive  franchise;  and  it 
has  been  found  that,  as  a  general  rule,  the  best 
results  are  obtained  by  granting  an  exclusive 
right.  Indeed,  it  often  m  the  case  that  on  no 
other  terms  will  the  citizen  assume  the  burdens 
incident  to  the  operation  of  a  ferry.  There  is 
nothing  in  the  history  of  the  English  nation  or 
of  the  American  people  which  warrants  the 
conclusion  that  this  •  practice  has  resulted  in 
imposing  intolerable  burdens  upon  the  public, 
or  has  led  to  other  than  beneticial  re- 
sults. No  sentiment  inimical  to  this  prac- 
tice is  disooverable  in  any  of  the  recorois  to 
which  the  mind  naturally  turns  as  legiti- 
mate sources  of  information  on  the  question 
of  public  sentiment  on  the  subject  Public 
opinion  has  never  crystallized  agamst  granta  of 
exclusive  ferry  franchises.  On  the  contrary, 
the  spirit  of  the  times  appears  to  be  as  favor- 
able to  the  long-established  practice  of  making 
such  grants  exclusive  as  in  the  early  history  of 
English  Jurisprudence.  These  considerations 
are  of  weight  in  interpreting  g  90  of  the  Con- 


l^M. 


PATTKBaOH  T.  WOLLMAVH 


■Htudoii.  Unleis  there  hat  been  a  radical 
change  in  public  ienUment  in  the  matter  of  ex- 
clusive ferry  f ranch isea,  we  must  not  lightly 
assume,  from  the  mere  use  of  the  word  * 'priv- 
ilege" in  the  ConstitutioD,  that  the  people  in- 
tended to  take  from  the  legislature  a  very  im- 
portant portion  of  the  police  power  relating  to 
public  feTries,^8ach  a  branch  of  that  power 
as  has  been  exercised  unchallenged  for  more 
than  two  centuries  without  oppression  to  the 
people,  and  generaUy  with  beneflcient  results. 
It  may  often  happen  that  the  best  facilities  and 
service  can  be  secured*  and  the  most  reason- 
able schedule  of  tolls  be  obtained,bv  the  grant 
0f  an  exclusive  franchise.  What  the  law  has 
regard  to  in  the  establishment  of  ferries  is  the 
good  of  the  public,  and  not  the  right  of  the 
citizen  to  embark  in  the  busioess  of  operating 
a  public  feriy.  There  is  no  such  right. 
There  was  none  at  common  law,  and  there 
is  none  now,  unless  In  the  use  of  the 
word  ''privilege."  in  S  10  of  the  Constitu- 
tion, it  has  been  conferred  upon  the  citizens 
of  the  state.  That  this  is  not  the  purpose  of 
§  20  we  are  clear.  Indeed,  the  ver^  most  that 
could  be  claimed  would  be  that,  if  the  state 
should  see  fit  to  open  up  the  business  at  all  to 
private  enterprise,  it  must  be  opened  up  to  all 
on  the  same  terms.  It  could  unquestionably, 
even  on  the  theory  of  defendant's  counsel,  ex- 
clude all  persons  from  engaging  in  such  busi- 
ness, and  enjoy  the  monopoly  itself.  The  right 
of  the  citizen  to  maintain  a  ferry^  does  not  ex- 
ist. To  withhold  tho  special  privilege  of  en- 
gaging in  that  busin/sr  as  a  servant  of  the 
Eublic  and  for  the  puolic  good  does  not  deprive 
im  of  any  right  recognized  by  the  law.  To 
grant  this  specisl  privilege  to  another  is  no 
ground  for  complaint  on  his  part  If  be  essays 
to  cover  his  selnsh  desire  for  the  privilege  un- 
der the  thin  coat  of  championing  the  public 
interests  against  the  oppression  of  extortionate 
tolls  t>ecause  competition  is  not  present  to  con- 
trol them,  he  is  met  with  the  conclusive  an- 
swer that  the  whole  matter  of  tolls  is  under  the 
control  of  the  state.  "No  oppression  will  result 
from  the  monopolv.  It  is  this  fsct,  and  the 
further  facta  that  the  right  to  operate  a  ferry 
IS  not  a  right  common  to  all  citizens,  but  may 
be  granteo  or  withheld  at  the  pleasure  of  the 
state,  and  that  it  is  always  muted  in  consid- 
eration of  public  services  which  the  grantee  is 
under  legal  obligations  to  render, — it  is  these 
facts  which  have  led  the  courts  from  the  ear- 
liest times  to  except  exclusive  ferry  franchises 
from  the  class  of  monopolies  obnoxious  to  the 
common  law.  We  think  that  under  our  Con- 
stitution^ this  distinction  is  perpetuated.  We 
are  of  opinion  that  with  respect  to  business 
enterprises  the  old  line  of  delineation  is  pre- 
served, and  not  obliterated.  This  line  has  been 
so  repeatedly  drawn  that  we  cannot  infer  a 
purpose  to  destroy  this  common  boundary  be- 
tween monopolies  iniurious  and  those  benefi- 
cial to  society  from  the  use  of  general  expres- 
sions. Notliing  short  of  explicit  language  will 
sufiioe  to  warrant  such  a  conclusion.  From 
the  earliest  times  there  has  ^ooe,  hand  in  band 
with  the  struggle  against  odious  monopolies, — 
those  which  denied  the  right  of  the  citizen  to 
engage  in  those  business  enterprises  which  on 
principles  of  natural  Justice  should  be  open  to 
all,— an  express  recognition  of  the  legality  of 
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those  monopolies  which  related  to  business  en 
terprisea  in  which  the  citizen  had  no  natural 
right  to  engage,  as  the  business  of  operating  a 
ferry.  In  the  celebrated  case  of  Proprietors  of 
CharUi  Biter  Bridge  v.  Proprieton  of  Warren 
Bridot,  86  U.  a  11  Pet.  420,  0  L.  ed.  778,  Mr. 
Justice  Story  has  set  forth  this  matter  ift  very 
clear  language.  At  page  007,  L.  ed.  847,  he 
says:  **Bttt  what  is  a  monopoly,  as  understood 
in  law?  It  is  an  exclusive  right,  granted  to  a 
few,of  something  which  was  before  of  common 
right.  Thus  a  privile£e  granted  by  the  king 
for  the  sole  buying,  selling,  making,  working, 
or  using  a  thing  whereby  the  subject  in  gen- 
eral is  restrained  fkom  that  liberty  of  manu- 
facturing or  trading  which  before  he  had,  is  a 
monopoly.  4  Bl.  Com.  169;  Bacon,  Abr. 
Freroffative,  F,  4.  My  Lord  Coke,  in  his 
Pleas  of  the  Crown  (3  Inst  181),  has  given 
this  very  definition  of  a  monopoly,  and  that 
definition  was  approved  by  Holt  and  Trevy 
(afterwards  chief  lusticea  of  king's  bench), 
arguendo  BB  counani  \n  the  great  case  of  Eaei 
India  Co.  v.  Sandpi,  10  How.  St.  Tr.  380.  His 
words  are  that  a  monopoly  is  'an  institution  by 
the  King  by  his  grant,  commission,  or  other- 
wise, to  any  persons  or  corporations  of  or  for 
the  sole  buying,  selling,  making,  working,  or 
using  of  everything  whereby  any  persons  or 
corporations  are  sought  to  be  restrained  of  any 
freedom  or  liberty  they  had  before,  or  hindered 
in  their  lawful  trade;'  so  that  it  is  not  the  case 
of  a  monopoly  if  the  subjects  had  not  the  com- 
mon right  or  liberty  before  to  do  the  act  or 
possess  and  enjoy  the  privilege  or  franchise 
mnted  as  a  common  right.  Id.  435.  And  it 
deserves  an  especial  remark  that  this  doctrine 
was  an  admitted  concession  prevading  the  en- 
tire argunaents  of  (he  counsel  who  opposed,  as 
well  as  of  those  who  maintained,  the  grant  of 
the  exclusive  trade  in  the  case  of  Btui  India 
Oo.  V.  Sandya,  10  How.  St.  Tr.  886,  a  case 
which  constitutes  in  a  great  measure  the  basis 
of  this  branch  of  the  law.  No  sound  lawyer 
will,  I  presume,  assert  that  the  grant  of  a  right 
to  erect  a  bridge  over  a  navigable  stream  is  a 
grant  of  a  common  right.  Before  auch  grant, 
had  all  the  citizens  of  the  state  a  right  to  erect 
bridges  over  navigable  streams?  Certainly 
they  had  not,  and  therefore  the  grant  was  no 
restriction  of  any  common  right.  It  was 
neither  a  monopoly,  nor,  in  a  legal  sense,  had 
it  any  tendency  to  a  monopoly.  It  took  from 
no  citizen  what  he  possessed  befor^  and  had 
no  tendency  to  take  it  from  him.  It  took,  in- 
deed, from  the  legislature  the  power  of  grant- 
ing the  same  identical  privilege  or  franchise  to 
any  other  persons.  But  this  made  it  no  more  a 
monopoly  than  the  grant  of  the  public  atock  or 
funds  of  the  state  for  a  valuable  consideration." 
See  also  opinion  of  Mr.  Justice  McLean  in  the 
same  case  at  page  567,  L.ed.  881.  In  the  SUiugh- 
ter-House  Caeee,  88  U.  8.  16  Wall.  86,  21  L.  ed. 
a94,  both  Mr.  Justice  Field  and  Mr.  Justice 
Bradley,  who  dissented  on  the  ground  that 
Uie  statute  of  Louisiana,  which  was  assailed  in 
that  case,  created  a  monopoly,  expressly  recog> 
nized  the  distinction  betweee  a  monopoly  con- 
demned by  the  common  law  and  s  monopoly 
resulting  incident allv  from  the  proper  exerc^isr 
of  the  police  power  by  the  crant  of  an  exd^ 
sive  ferry  franchise.  Mr.  Astice  Field  says  ab 
page  88,  L.  ed.  412:  "It  is  also  sought  to  justli^ 
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the  act  in  questioii  on  the  same  principle  that 
exclusive  grants  for  ferries,  brid&res,  and  turn- 
pikes are  sanctioned.  But  it  can  find  no  support 
there.  Those  grants  are  of  franchises  of  a  public 
character  appertaining  to  the  government. 
Their  use  usually  requires  the  exercise  of  the 
sovpreism  right  of  eminent  d<  imain.  It  is  for  the 
government  to  determine  when  one  of  tbem 
shall  be  grauted,  and  the  conditions  upon  which 
it  shall  be  enjoyed.  It  is  the  duty  of  the  gov- 
ernment tc  provide  suitable  roads,  bridges,  and 
ferries  for  the  convenience  of  the  public,  and 
if  it  chooses  to  devolve  this  duty  to  any  extent, 
or  in  any  locality,  upon  particular  individuals 
or  corporHtions.  it  may  of  course  stipulate  for 
such  exclusive  privileges  connected  with  the 
franchi.se  as  it  may  deem  proper,  without  en 
croachiiig  up'in  the  freedom  or  the  just  rights 
of  others.  The  grant,  with  exclusive  privi- 
leges, of  a  right  thus  appertaining  to  the  gov- 
ernment, is  a  very  different  thing  from  a  grant, 
with  exclusive  privileges,  of  a  right  to  pursue 
one  of  the  ordinary  trades  or  callings  of  life, 
which  is  a  right  appertaining  solely  to  the 
individual."  See  also  opinion  of  Mr.  Justice 
Bradley  at  page  111,  L.  ed.  419;  New  Orleans 
Oaslight  Co.  v.  Louisiana  Light  dk  ff,  P.  d 
Mjg.  Co.  115  U.  S.  650,  29  L.  ed.  616;  Oordon 
V.  Wtpc/uster  Bldg.  dk  A,  Fund  Asso,  12  Bush, 
114;  Com,  v.  B^icon^  18  Bush,  212;  MemphU 
V.  Memphis  Water  Co.  5  Heisk.  525;  Cres- 
cent City  Oaslight  Co.  v.  New  0  leans  Gas 
light  Co.  27  1-a.  Ann.  188-147;  New  Orleans 
Waterworks  Co,  v.  Rivers,  115  U.  8.  674, 29  L. 
ed.  525. 

In  view  of  this  unbroken  trend  of  judicial 
opinion  that  granting  an  exclusive  ferry  fran- 
chise is  within  the  police  power  of  a  govern- 
ment, and  is  not  repugnant  to  natural  justice, 
or  injurious  to  the  commonwealth,  we  are  un- 
able to  spell  out  of  the  Constitution  a  purpose 
to  inaugurate,  wi  hout  assignable  reason  for 
the  change,  so  radical  an  alteration  of  the  law, 
— an  alteration  which  would  seriously  impair 
the  acknowledged  power  of  the  slate  over  a 
subject  which  has  so  long  l>een  within  the  ab- 
solute control  of  sovereign  power.  Especially 
are  we  unwilling  to  do  this  when  we  consider 
that  there  has  never  been  any  public  sentiment 
against  the  granting  of  exclusive  ferry  fran- 
chises on  the  ground  that  such  a  praciice  was 
detrimental  to  the  public  interests.  There  are 
some  decisions  which  appear  to  be  nearly  in 
point.  In  Blair  v.  KUpatriek,  40  Ind.  812, 
the  Constitution  of  that  state  declared  that  *'the 
general  assembly  shall  not  grant  to  any  citizen 
or  class  of  citizens  privileges  or  immunities 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens."  The  contention  was 
that  the  law  authorizing  the  issue  of  liquor 
licenses  was  repugnant  to  this  article  of  the 
Constitution,  because  females  were  excluded 
from  the  class  entitled  to  such  licenses.  The 
court  said:  "While  we  recognize  females  as 
falling  under  the  designation  of  citizens,  we 
do  not  think  that  the  ri?ht  to  engage  in  the 
business  of  retailing  intoxicating  liquors  is  one 
of  the  rights  contemplated  by  the  section  in  the 
Bill  of  RiLihts  which  we  have  copied."  The 
court  referred  to  the  section  of  the  Constitu- 
tion we  have  quoted,  and  which  is  practically 
tb  .oame  as  ^  20  of  our  Conbtiiution.  so  far  as 
thib  question  is  concerned.     See  also  Laredo  v. 
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As  the  granting  of  exclusive  ferry  franchises 
is  the  proper  exercise  of  the  police  power  of 
the  state,  it  follows  that  the  fact  that  such  a 
grant  results  incidentally  in  the  establishment 
of  a  monopoly  does  not  bring  the  grant  within 
the  prohibition  of  our  Constitution.  It  is  not 
a  business  that  any  citizen  has  a  natural  right 
to  pursue.  The  grantee  is  subject  to  the  con- 
trol of  the  state  as  to  his  charges.  The  fran- 
chise is  given  in  exchange  for  the  engagement 
of  the  grantee  to  perform  important  public  du- 
ties,— bis  promise  to  operate  a  public  highway 
over  which  all  may  pass  on  the  same  terms. 
The  decision  of  the  court  in  Slate,  Clark,  v. 
Hateorth,  122  Ind.  402,  7  L.  R.  A.  240.  appears 
to  us  to  be  in  p>oint.  Indeed,  it  goes  further 
than  we  might  feel  disposed  to  go  if  the  ques- 
tion before  us  was  the  same  as  the  one  before 
the  Indiana  supreme  court  in  that  case.  See 
a^so  Cooley,  Const.  Lim.  p.  488;  Tiedeman, 
Pol.  Power,  §  106.  In  the  sense  of  an  un- 
just discrimination  there  is  no  grant  of  a 
special  privilege  to  a  citizen  when  he  is  vested 
by  the  sovereign  power  with  the  exclusive 
right  to  exercise  some  public  function,  as  the 
mainfenuDce  of  a  ferry  highway,  and  as  com- 
pensation for  the  burden  he  assumes  is  al- 
lowed to  charge  such  reasonable  tolls  as  are 
fixed  by  law.  The  state,  having  the  exclu- 
sive right  to  serve  the  public  and  charge  tolls 
for  so  doing,  transfers  to  a  single  citizen  this 
right  when  it  grants  to  him  a  ferry  franchise, 
burdened  with  all  the  obligations  to  the  pub- 
lic which  grow  out  of  the  nature  of  the  grant 
and  are  prescribed  by  law.  The  theory  of  the 
law  is  that  the  public  receive  an  adequate  con- 
sideration for  the  grant  of  the  tmncbise. 
Whatever  the  grantee  obtains,  he  pavs  for. 
He  is  no  more  the  recipient  of  a  speciHl  favor 
from  the  state  than  one  who  purchases  prop- 
erty from  the  state.  Under  the  statutes  in 
force  in  this  state  he  is  obliged  to  pay  an  an- 
nual rent  for  the  right  he  secures,  and,  unlike 
the  grantee  of  a  monopoly  of  a  business  purely 
private  in  character,  he  is  under  obligations  to 
the  public  to  furnish  proper  facilities  to  oper- 
ate his  ferry  during  specified  hours,  and  to 
charge  no  more  than  the  tolls  fixed  by  statute. 
He  is  not  the  beneficiary  of  an  unjust  and  im- 
politic grant  of  an  exclusive  privilege  to  carry 
on  a  private  business  over  which  ibe  public 
have  no  control,  and  in  the  prosecution  of 
which  no  public  ends  are  subserved,  but  the 
purchaser,  at  a  price  commensurate  with  the 
right  he  buys,  of  a  iK)rtion  of  the  sovereign 
prerogative  or  the  state  to  operate  a  public 
highway  over  public  waters  to  the  exclusion 
of  everyone  to  whom  such  right  has  not  been 
granted.  The  monopoly  which  he  secures  is 
not  one  which  the  common  law  condemned. 
It  is  not  injurious  to  the  public.  It  is  under 
the  public  control.  It  is  paid  for  in  cash,  and 
in  obligations  to  the  public  which  the  grantee 
assumes.  It  results  as  a  mere  incident  of  the 
exercise  of  the  undoubted  police  power  of  the 
state.  It  deprives  no  citizen  of  any  right  he 
before  enjoyed.  It  subjects  the  public  to  no 
greater  charges  than  the  state  itselt  could  ex- 
act. It  merely  places  the  grantee  in  the  posi- 
tion which  it  is  conceded  the  state  would  have 
occupied  but  for  the  grant.     Such  a  monopoly. 
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If  monopoly  it  can  be  called,  la  not  within  the 
prohibition  of  our  Constitutioo.  Another  pro- 
vision of  that  instromeni  appears  to  be  very 
persuasive  in  support  of  our  viewa.  It  is  to  be 
noted  that  g  20  does  not,  in  terms,  relate  to 
a  franchise.  That  word  is  not  found  in  this 
section.  When  we  turn  to  §  69.  we  find  that 
the  power  to  grant  an  exclusive  franchise  is  ex- 
pressily  recognized.  That  section  prohibits  the 
grant  of  an  exclusive  franchise,  and  the  char- 
lering  or  licensing  of  ferrieB,  toll  bridges,  or 
toll  roads  by  means  of  a  special  or  local  law. 
§  09,  subds.  16,  20.  The  irresistible  impli- 
cation is  that  exclusive  franchises  may  be 
granted  under  general  statutes  such  as  the  one 
whose  constitutionality  is  here  involved. 
Without  attempting  to  mark  the  boundaries  of 
the  prohibition  contained  in  §  20,  it  is  suffi- 
cient for  us  to  say  that  we  are  clear  that  it 
does  not  embrace  the  case  of  an  exclusive 
ferry  franchise. 

It  is  urged  that  the  lease  of  the  plaintiff  it 
void,  because  he  was  not  the  highest  bidder. 
Defendant  claims  that  his  bid  was  higher  thnn 
plaintiffs.  Assuming  this  to  be  true,  and  also 
that  defendant  could  raise  the  question  in  a 
proceeding  of  this  character,  we  are  yet  un- 
able to  say  the  the  board  of  county  commis- 
sioners, in  granting  the  franchise  to  plaintiff, 
violated  the  statute.  It  is  not  enough  that  one 
should  be  the  hisrhest  bidder  to  entitle  him  to 
the  franchise.  He  must  also  furnish  securitv 
for  the  rent  to  be  paid.  This  the  plaintiff  did. 
The  record  does  not  show  that  the  defendant 
in  this  respect  brought  himself  within  the  sta^ 
ute.  There  is  no  averment  in  the  pleadings 
that  he  ever  furnished  or  offered  to  furnish 
any  security  whatever.  The  mere  fact  that 
his  bid  was  highest  would  give  him  no  stand- 
ing to  claim  that  the  lease  should  be  made  to 
him.  We  cannot  assume,  in  the  alwence  of  an 
allegation  to  that  effect,  that  the  board  vio- 
lated the  law.  On  the  contrary,  we  must  as- 
sume that,  if  the  defendant  was  the  highest 
bidder,  he  was  not  given  the  franchise  because 
he  failed  to  comply  with  the  requirements  of 
of  the  law  as  to  security. 

We  see  no  force  in  the  contention  that  the 
lea^e  was  not  properly  executed.  It  was  made 
and  signed  by  a  committee  of  the  board  which 
was  authorized  to  execute  it  on  behalf  of  the 
board,  provided  another  bidder  whose  bid  was 
higher  than  plaintiff's  failed  to  furnish  security 
bv  a  certain  time.  It  is  undisputed  that  he 
did  fail  to  give  the  security  required  by  the 
statute,  and  that  thereupon  the  committee  ex- 
ecuted the  lease  to  the  plaintiff.    Their  action 


in  this  regard  was  subsequently  approved  by 
the  board  at  a  meeting  of  the  board. 

The  claim  that  the  lease  was  void  because 
the  ferry  does  not  connect  with  a  public  hish- 
wny  on  either  shore  is  without  merit.  There 
is  nothing  in  the  case  warraniinsr  the  statement 
that  there  is  no  his'bway  within  the  limits 
within  which  plaintin  is  authorized  to  operate 
his  ferry.  But  if  this  were  true,  the  franchise 
would  not  be  void.  A  riparian  owner  cannot 
operate  a  ferry,  although  the  landing  place  la 
upon  his  own  property  on  both  sides  of  the 
stream.  Gould,  Watera,  §  142.  and  cases 
cited.  But  if  he  has  a  ferry  franchise,  and  a 
highway  abuts  upon  his  property  on  each  side, 
it  Is  obvious  that  the  public  can  be  served  as 
well  as  if  the  road  ran  to  the  shore.  A  ferry 
franchise  is  not  void  because  the  public  at  the 
time  it  is  granted  may  not  be  able  as  a 
matter  of  legal  right  to  reach  the  landing 
places  of  the  ferry  on  either  side  of  the  river, 
i^ecessary  highways  can  always  be  established, 
and  if  the  owner  of  the  franchise  refuses  to 
connect  with  the  public  highway,  but  operates 
the  ferry  from  his  own  land,  and  imposes  an 
additional  burden  on  the  public  for  the  privi- 
lege of  coming  upon  his  land  to  embark,  the 
state  could,  in  a  proper  proceeding,  have  his 
franchise  set  aside  for  the  breach  of  an  Im- 
plied condition  of  the  grant.  Whether  there 
is  a  highway  with  which  plaintiff  can  connect 
in  ninning  bis  ferry  is  a  matter  with  which  the 
defendant  has  no  concern. 

It  is  claimed  that  the  plaintiff  did  not  prop- 
erly secure  the  rent  he  agreed  to  pay  for  the 
ferry  lease.  The  bond  is  for  $1,000,  and  the 
rent  for  the  full  term  exceeds  this  sum.  But 
the  lease  declares  that  the  failure  to  pay  the 
rent,  which,  under  the  terms  of  the  lease,  is 
due  in  semiannual  instalments  of  $240  50  each, 
diall  render  the  lease  subject  to  annulment  by 
the  board.  It  is  therefore  obvious  that  the 
board  was,  ao  far  as  the  amount  of  rent  ia  con- 
cerned, amply  secured.  No  more  than  $240. 50 
could  ever  be  in  default  at  one  time,  for  the 
board  had  power,  in  case  of  default  In  the  pay- 
ment of  the  rent,  to  annul  the  lease,  and  gi^nt 
a  new  one  to  the  highest  bidder,  as  before; 
thus  stopping  all  increase  of  the  leasee's  oblig»- 
tion  for  rent.  For  this  amount  of  $240.50  the 
bond  for  $1,000  was  ample  security. 

The  order  of  the  District  Court  vwe  rewrmd, 
and  that  court  is  directed  to  enter  an  order 
granting  the  temporary  injunction  pnjcd 
for. 

All  concur. 
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trips  of  a  steamboat  Is  not  safflefent  to 
Rive  the  owner  of  the  boat  a  ri^ht  of  aotlon 
afralnst  one  ohstructinir  the  navigation  of  the 
river  in  exception  to  the  rule  that  hidivlduals  not 
specially  damaged  cannot  maintain  an  aotlon 
for  a  public  nuisance. 

2*  Breach  of  a  contract  by  one  obstruct" 
iii§^  a  navi|(able  river  to  facilitate  the  pass- 


Nora— As  to  tfaa  right  to  a  private  remedy  fora  I  Oo.  ▼•  Bonth  Carolina  B.0ci.(S.0.)4L.R.A.  200, 
pablio  Injury  or  nulsanoe,  sea  South  Oarolina  8.  R  I  and  note;  ftwanaon  r.  HJssiSBippI  ft  B.  B.  Boom  Go. 
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age  of  certain  boats  win  not  give  the  owner  a 
right  of  action  for  Injuries  caused  bgr  such  ob- 
struction. 

(Oary^  J^  diisentt.) 

(March  28.  ISOOi) 

APPEAL  bj  defendaot  from  a  Jadgment  of 
the  Common  Pleas  Circuit  Court  for 
Marion  Coanty  io  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damatces  for  the  alleged 
wrongful  obstruction  by  defendant  of  a  navi- 
gable river  to  plaintiff's  injury.    Bevened. 

Tbe  complaint  was  as  follows: 

'The  plaintiff,  complaining  of  tbe  defendant, 
alleges: 

"First.  That  the  plaintiff  Is  %  oorporation 
duly  created  by  and  existing  under  the  laws  of 
the  state  of  South  Carolina  aforesaid,  under 
tbe  name  of  the  South  Carolina  Steamboat 
Company. 

'  'Second.  That  the  defendant  is  a  corporation 
duly  created  by  and  existing  under  tbe  laws  of 
the  state  of  South  Carolina  aforesaid  under  tbe 
name  of  the  Wilmington,  Columbia,  &  Augusta 
Railway  Company. 

"Tbird.  That  the  plaintiff  has  for  a  large 
number  of  years,  and  under  the  provisions  of 
its  charter  as  a  common  carrier,  constantly  ond 
without  intermission  run  a  line  of  steamers 
from  tbe  port  of  Georgetown,  up  and  along 
the  Pedee  river,  and  to  all  points  on  said  river, 
for  tbe  purpose  of  transporting  passengers, 
produce,  manufactured  goods,  general  mer- 
chandise and  other  freight,  to  and  along  the 
said  river,  and  to  and  at  the  several  stations 
used  by  the  said  plaintiff  along  the  said  river 
for  the  receipt  and  deliverv  of  such  passen- 
gers, freight,  and  merchandise.  That,  in  the 
coarse  of  such  employment,  the  plaintiff  has 
built  and  owns  a  large  number  of  steamers, 
which  are  exclusively  used  for  such  transpor- 
tation of  freight  and  merchandise  along  tbe 
said  Pedee  river,  the  said  steamers  being  of 
great  value.  That  it  was  well  known  to  tbe 
public  generally,  and  to  tbe  defendant  espe- 
cially, that  the  plaintiff  was  engaged  in  this 
business.  That,  as  a  matter  of  fact,  the  plain- 
tiff has  for  yean  been  exchanging  freight 
with  the  defendant  from  and  for  points  on  said 
river,  both  above  and  below  tbe  point  where 
the  railroad  track  and  bridge  of  the  defendant 
cross  the  river. 

^'Fourth.  That,  by  reason  of  such  long  and 
regularly  continued  line  of  boats  so  made  by 
the  plaintiff  on  the  said  Pedee  river,  the 
plaintiff  had  built  up  a  large,  valuable,  and 
lucrative  business,  in  the  transportation  of 
freight  and  passengers  to  and  between  the  said 
stations,  so  used  by  it  along  the  said  river. 
That  the  value  of  said  businesa  depended  and 
depends,  to  a  very  large  extent,  on  the  regu- 
larity of  the  trips  made  by  the  steamers  of  the 
plaintiff,  and  on  the  certainty  with  which  par- 
ties living  along  the  shores  of  the  said  nver 
might  ana  may  calculate  upon  the  arrival  and 
departure  of  said  steamers,  as  means  for  the 
transportation  of  freight  and  passengers.  That 
ft  is  therefore  a  matter  of  vital  importance, 
and  great  value  to  the  plaintiff,  that  the  trips 


of  the  said  steamers  should  not  be  interrupted, 
but  that  they  should  be  made  regularly,  aad 
according  to  their  established  and  advertised 
schedules. 

**Fitth.  That  the  Pedee  river  la  %  naviga- 
ble river  lying  and  heing  in  this  state  and 
partly  in  the  county  ox  Marion,  and  thai 
the  same  has,  for  a  number  of  years  past» 
been  actually  navigated  by  this  plaintiff,  hy 
the  use  of  its  boats  as  hereinbefore  described. 

* 'Sixth.  That  the  defendant,  also  a  common 
carrier,  la  engaged  in  the  business  of  running 
a  railroad  in  this  state,  and  that  the  said  rail- 
road crosses  the  said  river  at  a  point  midway 
of  the  line  of  travel  on  said  river,  used  by  the 
plaintiff  with  its  steamers.  That,  in  order  to 
cross  tbe  said  river,  tbe  defendant  has  erected 
and  maintained  a  bridge,  which  bridge  b  sit- 
uated partlv  within  the  county  of  Marion;  but 
that,  in  order  not  to  ot)8triict,  but  allow,  the 
free  use  of  tbe  said  river  by  the  plaintiff  and 
others  similarly  situated,  there  had  been  placed 
in  the  said  bridge  a  draw,  which  could  be  and 
was  opened  from  time  to  time  for  tbe  passage 
up  and  down  the  river  of  the  steamers  so  owned 
by  the  plaintiff. 

'^Seventh.  That,  some  time  in  the  fall  of 
1892,  tbe  defendimt  desired,  for  ita  own  ad- 
vantage, and  to  continue  its  own  business,  to 
do  certain  repairs  on  tbe  said  bridge.  That, 
in  order  to  make  such  repairs,  it  was  found 
necessary  either  to  close  the  draw  of  said 
bridge,  thereby  stopping  the  use  of  Uie  said 
river  bv  this  plaintiff,  and  breaking  up  the 
schedule  established  by  it  bv  long-continued 
usage  and  causing  it  especial  loss  and  damage, 
or  else  that  the  draw  should  be  left  open, 
thereby  causing  no  inconvenience  whatever  to 
the  plaintiff,  but  interfering  with  the  use  of 
the  said  bridge  by  the  defendant  as  a  means  of 
passing  over  the  said  river.  That  it  became, 
therefore,  a  question  with  the  defendant 
whether,  in  order  to  effect  the  repairs  which  it 
desired.  Tor  its  benefit,  to  make  on  said  bridge, 
it  should  break  up  and  interrupt  the  business 
of  this  plain liff.  carried  on  «by  It  along  tbe 
said  river,  and  thereby  cause  it  especial  and 
great  damage,  or  interrupt  its  own  business, 
carried  on  by  it  over  the  said  bridge,  to  ita 
own  loss  and  damage. 

"Eight.  That  the  plaintiff  and  the  defendant 
are,  and  for  years  have  been,  to  a  large  extent, 
competitors  for  the  businesa  arising  along  the 
river,  and  In  tbe  vicinity  of  the  crossing  of  the 
same  by  the  said  bridge,  and  that  it  is  there- 
fore of  importance  to  each  that  their  respective 
schedules  shall  be  maintained,  and  a  matter  of 
special  damage  to  the  competitor  that  its  sched- 
ule should  M  broken  and  Interfered  with,  and 
the  continuance  of  ita  regular  servicea  inter- 
rupted. 

"Ninth.  That  it  was  well  known  to  the 
defendant  that  any  stoppsge  of  navigation  on 
said  river,  by  closing  the  draw  of  said  bridge, 
would  cause  serious  and  special  damage  to 
the  complainants.  That  about  eight  years 
previous  to  the  date  hereinafter  mentioned,  re- 
pairs were  deemed  necessary  on  tbe  said  bridge 
by  defendants,  but,  before  making  the  same 
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(Minn.)  7  L.  R.  A.  678,  and  note;  Wylie  v.  Elwood  I  son  (Fla.)  {6  K  B.  A.  410;  Farmers*  Oo-Operative 
(111.)  9 1«.  R.  A.  726;  Kuebn  v.  Milwaukee  (Wis.)  18  L.  |  Mfg.  Go.  v.  Albemarle  &  R.  R.  <Jo.  (N.  CD  29L.  &.  A. 
R.  A.  663;  Jacksonville,  T.  &  K.  W.  R.  Go.  v.  Thomp-  '  700. 
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and  doilDgtfae  draw  therein,  timely  notice  was 
given  to,  and  satisfactory  arraneemeota  made 
with,  the  plaintiff  to  keep  and  maintain  one 
of  its  steamers  in  the  said  river  above  the  said 
bridge,  in  order  not  to  interrupt  the  business  of 
the  plaintiff,  or  cause  it  the  loes  and  damage 
which  would  necessarily  and  especially  be 
caused  to  it  by  closing  the  said  bridge  and  in- 
terruptinff  its  regular  schedule  and  communi- 
cation. And  that  a  large  and  additional  ex- 
pense incident  to  and  attendant  u]x>n  such 
arrangfement,  and  the  maintaining  of  such 
extra  boat  above  the  bridge,  was  borne  and 
paid  by  the  defendant 

"Tenth.  That,  before  actually  befiinningthe 
said  repair^  in  the  said  fall  of  the  year  1892, 
the  defendant  notified  this  plaintiff  that,  in 
order  to  accommodate  them  both,  and  cause 
damage  to  neither,  it  (the  defendant)  would 
arrange  to  open  the  channel  of  the  said  river, 
t>y  opening  the  draw  in  the  bridge,  and  thereby 
removing  any  and  all  obstruction  to  the  free 
navigation  thereof  on  the  regular  days  used  by 
the  plaintiff  for  passing  up  and  down  the  said 
river.  That,  relyin||  upon  this  assurance,  the 
plaintiff  did  not,  as  it  had  intended  to  do,  re- 
tain a  boat  above  the  bridge  to  carry  on  its 
business  there,  but  allowed  its  boat  then  above 
the  bridge  to  come  down  the  river.  But, 
upon  the  return  of  the  said  steamer,  loaded 
with  freight  for  points  above  the  said  bridge, 
on  the  next  reeular  day,  according  to  Its 
schedule  for  pasnni^  up  the  river,  the  plaintiff 
found,  to  its  great  surprise,  that  the  defendant, 
disregarding  lis  promises  and  assurances,  had 
dosed  the  said  bridge  to  its  own  advantage,  and 
to  the  spedal  detriment  and  damage  of  the 
plaintiff,  and  declined,  upon  the  demand  of 
the  plaintiff,  to  open  the  same,  or  to  allow  the 
steamer  of  the  plaintiff  to  pass  through. 

**£leventh.  That,  in  violation  of  the  promise 
and  undertaking  of  the  defendant,  and  of  the 
provisions  of  the  laws  of  this  state,  the  said 
oridge  was  unlawfully  and  illegally  kept  closed 
by  the  defendant  from  the  14th  day  of  Septem- 
ber, A.  D.  1892,  to  the  12th  day  of  October, 
A.  D.  1892,  to  the  special  and  peculiar  damage 
and  detriment  of  Uiis  plaintiff.  That  it  was 
thereby  prevented  from  making  its  trips  ac- 
cording to  schedule  time  over  the  river  above 
the  said  bridge.  That  its  business,  created  by 
lonff  years  of  uninterrupted  service,  was 
broken  in  upon  and  seriously  injured.  That 
it  was  put  to  expense  and  suffered  damage  by 
reason  of  the  fact  that,  assuming  that  the 
bridge  would  be  kept  open  according  to 
promise,  it  had  received  freight  for  stations 
above  the  said  bridge,  which,  m  consequence 
of  this  unlawful  act  of  the  defendant  it  was 
prevented  from  delivering,  and  was  also  pie- 
vented  from  receiving  freight  from  said  sta- 
tions for  transportation  down  the  said  river, 
which  ft  had  contracted  to  transport  That 
thereby  spedal  and  particular  injury  and 
damage  were  caused  to  this  plaintiff. 

"Twelfth.  That  meanwhile  and  during  the 
closing  of  the  said  bridge,  the  defendant  con- 
tinued to  used  the  same  for  the  passage  of  its 
trains,  therebv  maintaining  uninterruptedly 
and  unbrokenly,  its  transportation,  and  it^ 
schedules  of  doing  business.  That  business 
which  was  properly  to  be  done  by  this  plaintiff 
was,  in  consequence  of  such  iUegal  act  of  the 
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defendant,  transferred  to  the  defendant,  to  its 
great  gain  and  advantage,  and  the  damage  and 
loss  of  ihis  plaintiff;  and  that  the  defendant, 
therefore,  by  such  unlawful  acts  seeks  to  con- 
tinue benefit  to  itself,  at  the  known  and  recog- 
nized loss  of  the  defendant,  and  daroageto  the 
plaintiff  as  aforesaid;  the  defendant  then  and 
there  well  knowing  the  business  in  which  the 
plaintiff  was  engaeed,  and  that  the  action  of 
the  defendant  would  reault  in  great,  peculiar, 
and  espedal  loss  and  damage  of  the  plaintiff. 

''Thirteenth.  That,  by  reason  of  said  unlaw- 
ful and  wrongful  acts,  plaintiff  has  been  pre- 
vented from  carrying  on  its  usual  and  ordinary 
business,  has  had  its  regular  schedules  inter- 
rupted, has  been  unable  to  transport  freight 
contracted  for  by  it  and  actually  carried  up  to 
the  point  of  the  said  obstruction,  has  been  un- 
able to  transport  freight  downward,  and  has 
sustained  loss  and  o&er  great  injury  :o  its 
business,  to  its  damage  $5,000. 

''Wherefore  the  plaintiff  demands  Judgment 
against  the  defendant  in  the  sum  of  $5,000, 
and  its  costs  in  this  action." 

Further  facta  appear  in  the  opinion. 

Mr,  J.  T.  Barron,  for  appellant: 

There  ia  no  allegation  showing  any  direct 
damage  resulting  to  plaintiff  from  the  obstruc- 
tion of  the  river,  that  is  special  to  it  and  not 
common  to  the  public  at  large;  and,  without 
such  allegation,  the  ptaintilTs  action  will  not  lie. 

Carey  v.  Brooki,  1  Hill,  L.  866;  Houih  Caro- 
lina 8.  B.  C0.  V.  South  Carolina  R.  Co,  SO  S.  C. 
689, 4  L.  R  A.  209;  South  Carolina  R  Co,  v. 
Moore,  28  Ga.  398,  78  Am.  Dec.  784. 

The  obstruction  being  only  temporary,  and 
necessary  to  the  enjoyment  of  a  grant  from  the 
state,  any  damages  resulting  therefrom  are 
damnum  absque  injuria, 

Mononaaliela  Bridge  Co.  r.  Kirk,  46  Pa.  112, 
84  Am.  i>ec.  627;  Black  River  Improv,  Co.  v. 
La  Crom,  B.  d  Transp.  Co.  54  Wis.  681; 
Wliitaker  v.  Delaware  db  H,  Canal  Co,  87  Pa. 
87;  ClevOand  dk  P.  R.  Co,  v.  Speer,  56  Pa.  884, 
94  Am.  Dec.  84;  Pounds,  Tarck.  WJJ.  S.  459. 
24  L.  ed.  525;  People  v.  Eorion,  64  N.  T.  610; 
Central  Truet  Co.  v.  Wahae!^,  St.  L.  db  P.  R, 
Co.  82 Fed.  Rep.  566:  EamiUonr.  Viekeburg. 
8,dP,  R,  Co.  119  U.  8.  280,  80  L.  ed.  898. 

Plaintiff  must  establish  its  particular  dam- 
ages by  positive  testimony,  and  not  by  conjec- 
ture or  proof  of  uncertain  damage  before  any 
verdict  can  be  rendered  in  its  favor. 

Waldrop  r,  Qreentoood,  L.  dfc  &  iS.  Cb.  28  8. 
C.  167. 

The  complaint  only  alleging  actual  damages, 
the  Jury  cannot  find  a  verdict  for  more  than 
the  actual  damagea  it  suffered  from  the  ohstruc- 
tion  complained  of. 

Spellman  v.  Richmond  dt  D.  R  Co.  85  8.  C. 
476:  Bamude  v.  Richmond  dbD.  RCo,Vi  8. 
C.498. 

Mr,  W.  J.  Hont^mery  also  for  appel- 
lant 

Meure,  Smjrihet  Leaf  A  Froat  and 
Sellers  A  Sellerst  for  appellee: 

An  individual  who  has  sustained  any  par- 
ticular, spedal  injury,  over  and  above  tbat  sus- 
tained by  the  public  generally,  as  the  direct  re- 
sult of  an  obstruction,  may  sustain  a  civil  ac- 
tion to  recover  damages  for  such  injury. 

South  Carolina  8.  B,  Co,  v.  South  CaroUnm 
JZ.  a».  80  8.  C.  589,  4  L.  R.  A.  209. 
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All  Dfivl^ahle  waters  ^bal)  remain  forever 
public  high  way  s»  free  to  the  citizeos  of  the 
state  and  to  tbe  Uoited  States. 

8  C.  Const,  art.  1,  ^  40. 

No  per8<  n  or  corporation  In  this  ntate  shall 
keep  or  cause  to  be  kept,  put  or  cause  to  be 
placed,  any  bridge  over  and  across  any  of  the 
navigable  rivers  in  this  state,  so  as  to  thereby 
injure  or  obstruct  the  free  navigation  of  said 
rivers,  under  a  penalty  of  $200  for  each  day. 

19  Stat,  at  L.  p.  796. 

Tbe  state  has  tbe  right  to  obstruct  streams 
within  her  borders,  subject  to  tbe  supervision 
of  Congress.  And  tbe  leglelature  can  deter- 
mine its  policy  as  to  navigable  streams  and 
bridges  over  the  same. 

Escandba  dk  L.  M.  Tramp,  Oo.  v.  Chicago^ 
107  U.  8.  687,  27  L.  ed.  446. 

Such  obstruction  must  not  be  a  material  ob- 
struction. 

Cardwfll  v.  American  Riwr  Bridge  C^.  118 
U.  S.  209,  28  L.  ed.  960;  Wood,  Railroads, 
pp.  1127,1128. 

All  such  rights,  being  in  derogation  of  the 
common  law  right,  must  not  only  be  e::pressly 
given,  but  strictly  construed. 

Ilickfik  V.  Bine,  28  Ohio  St.  680,  18  Am. 
Rep.  265;  Endlich,  Interpretation  of  Statutes, 
p  336.  p  251 :  Atty.  Gen.  v.  Horner,  L.  R.  14 
Q  B.  Div.  257. 

If  there  be  a  right  given  to  a  railroad  to 
build,  this  may  imrly  a  right  to  repair,  but  in 
making  such  repairs  the  railroad  must  show 
full  notice  to  all  parties  likely  to  be  affected 
by  such  repnirs,  and  tbe  exercise  of  every  pre- 
caution to  prevent  injury  to  others,  and  also 
that  it  has  been  guilty  of  no  negligence  or  de- 
lay, either  in  the' original  building  or  in  repair- 
iug. 

Mellen  T.  Weitern  R,  Corp.  4  Gray,  802; 
Central  Truet  Go.  v.  Wahash,  St.  L.AP.  R.  Co. 
82  Fed.  Rep.  568;  Columhue  Ine,  Co.  v.  Cur- 
tenius,  6  McLenn,  209:  Oreeyi  d  B.  River  Nav. 
Co  V.  C/iesapeake,  0.  d  8.  W  R  Co  88  Ky. 
1,  2  L.  R.  A.  540.  2  Inters.  Com.  Rep.  515;*  2 
Wood,  Railroads,  pp.  1124,  1127,  1129,  1130; 
LittU  Hock,  M.  R.  <t  T.  R  Co.  v.  Brooks, 
89  Ark.  403,  43  Am.  Rep.  279;  Works  if.  Junc- 
tion R.  Co.  6  McLean,  488. 

Mcl^er,  Ch.  J.,  delivered  tbe  opinion  of 
the  court: 

The  plaintiff  brings  this  action  to  recover 
damages  alleged  to  have  been  sustained  by  it  by 
reason  of  tbe  obstruclion.bv  tbe  defendant  com- 
pany, of  tbe  navi^iioo  of  tbe  Pedee  river,  al- 
leged to  be  a  navigable  stream.  Inasmuch  as 
tbe  primal,  and,  as  we  think,  controlling,  ques- 
tion arises  upon  a  demurrer  to  tbe  complaint 
upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  it 
will  be  necessary  for  tbe  reporter  to  embody, 
in  his  report  of  the  case,  a  copy  of  the  com- 
plaint which  is  set  out  in  the  case. 

The  first  speoifioition  of  deficiency  in  the 
complaint  is  thus  stated:  "Tbe  complaint  does 
not  allege  any  special  or  particular  and  direct 
injury  to  the  plaintiff  fmm  the  alleged  ob- 
struction to  navigate  on  the  Pedee  river  for 
which  an  action  will  lie.'*  The  Pedee  river, 
being  a  navigable  stream,  isapul>lc  highway. 
The  Constituiion  of  186H,  which  was  of  force 
at  tbe  time  the  alleged  cause  of  action  in  this  i 
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case  arose,  and  at  the  time  the  action  wasoom* 
menced,  and  at  the  time  it  was  tried  in  tbe  cir- 
cuit court,  in  §  40  of  art.  1,  expressly  declares: 
"All  navigable  waters  shall  forever   remais 
public  highways."    And  tbe  same  declaratios 
is  repeated  in  ^  1  of  art.  6.    The  same  decla* 
ration  is  made  in  the  present  Constitution  ia 
§  28  of  art.  1,  and  again  in  §  1  of  art.  14. 
There  can  be  no  doubt  that  an  obstruction  of 
any  highway  is  a  public  nuisance,  which,  ordi- 
narily, can  only  be  redressed  bv  indictment. 
As  is  said  by  Harper,  J.,  in  delivering  the 
opinion  of  the  court  in  the  leading  case  of 
Carey  v.  Brooks,  1  Hill.  L.  at  page  867:    "In 
general,  the  remedy  for  a  nuisance  on  a  high- 
way is  by  indictment;  and  the  case  put  (Co. 
Litt.  66)  where  that  is  said  to  be  the  proper 
remedv  is  like  tbe  present:  'If  «  ditch  be  made 
over  thwart  tbe  highway,  so  that  he  cannot 
go.'    In  Bacon.  Abr.  title,  Auisanee,  D,  it  is 
said  that  common  nuisances  againiit  the  public 
are  only  punishable  by  indictment,     'But  if, 
by  such  nuisance,  the  party  suffer  a  particular 
damage,  as  if  by  stopping  up  a  highway  with 
logs,  etc..  bis  horse  throws  bim,  by  which  he 
is  wounded  or  hurt,  an  action  lies.'    It  is  added, 
however:  *But,  if  a  highway  is  stopped,  that  a 
man  is  delayed  in  his  Journey  a  little  while, 
and  by  reason  thereof  he  is  damnified,  or  some 
important  affair  neglected,   this  is  not  such 
S|)ecial  damage  for  which  an  action  on  tbe  case 
will  lie,  but  a  particular  damage,  to  mainiaio 
this  action,  ought  to  be  direct,  and  not  conse- 
quential; as,  for  instance,  the  loss  of  bis  bor<e 
or  some  corporal  hurt  in  falling  into  a  trei  ch 
on  tbe  highway,  etc., — referring  to  Paine  v. 
Partrich,  Carth.  194."    And  Harper,  J.,  adds: 
"This  seems  to  be  tbe  settled  law,  founded  on 
the  inconvenience  of  allowing  a  separate  action 
to  every  individual  who  suffers  an  inconveni- 
ence common  to  many."    These  remarks  of 
that  distinguished  jurist  were  made  in  a  case 
where  the  plaintiff  had  a  raft  of  timber  float- 
ing in  the  water,  above  the  obstruction  com- 
pJHined  of,  which  he  had  contracted,  under  e 
penalty,  to  deliver  by  a  certain  day  in  Ham- 
burgh; and  the  plaintiff  had  employed  bands 
to  clear  out  the  channel  of  the  stream,  at  an 
expense  of  $126,  and  bad  been  delaved  in  de- 
livering tbe  timber  about  one  month  by  ree* 
SOD  of  the  act  of  the  defendant  in  obstructing 
the  stream.     And  yet  it  was  held  that  tbe 
plaintiff  could  not  recover,  because  tbe  damage 
complained  of  was  not  such  as  would  jusiifj 
the  maintenance  of  a  civil  action.    That  case 
'  Careu  v.  Brooks)  was  distinctly  recoenized  and 
followed  in  the  comparatively  recent  case  <tf 
>\)uth  Carolina  8.  B.  Co.  ▼.  Botith  Carolina  R. 
^o.  80  S.  C.  689.  4  L.  R.  A.  209,  where  it  wee 
said  that  the  true  rule  on  tbe  subject  is  "thai 
the  injury  must  be  particular— as  several  of  tbe 
cases  express  it,  'special  or  peculiar' — muel 
result  directly  from  the  obstruction,  and  nol 
as  a  secondary  consequence  thereof,  and  must 
differ  in  kind,  and  not  merely  in  degree  or  ex- 
tent, from  that  which  the  general  public  sus- 
tains."   A  good  illustration  of  this  except  ion 
to  tbe  general  rule  may  be  found  in  the  ciise  of 
Crouch  V.  CUrUiton  d   8.  R.  Co.  21   8   0. 
495,  where  a  steamer,  the  Silver  Star,  in  at- 
tempting to  pass  through  the  draw  of  a  biidcre 
erectt'd   by   the    railway    company    acrnt-s  a 
navit^able'stream,  of  insuflScient  width,  struck 
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:« gainst  the  tfmbert  of  the  bridge  and  waa  in- 
jured. 

Thia  being  the  rule,  the  next  inquiry  ia 
"whether  there  is  any  allegation  in  this  com- 
plaint which  brings  this  case  within  the  excep- 
tion to  the  general  rule  that  the  only  remedy 
for  a  nuisance  in  obstructing  a  public  highway 
is  by  indictment,  and  not  by  civil  action.  We 
<]o  not  think  there  ia  any  such  allegation. 
'IMiere  is  no  allegation  of  any  special  or  par- 
1  irular  damages  peculiar  to  the  plaintiff,  and 
<iilfering  in  kind  from  that  to  which  all  others, 
in  common  with  the  plaintiff,  were  exposed. 
AH  others,  in  common  with  the  plaintiff,  had  a 
)e<;al  right  to  navigate  this  river,  and  any  ob- 
struction of  that  right  violated  their  rights  in 
the  same  way  as  the  rights  of  plaintiff  are 
alleged  to  have  been  violated.  Even  granting 
that  the  rights  of  plaintiff  are  alleged  to  have 
been  violated  to  a  greater  degree  than  those  of 
the  general  public,  by  reason  of  interference 
with  the  regular  scheaules  which  the  plaintiff 
had  establish^,  and  by  reason  of  plaintiff 
being  prevented  from  complying  with  its  en- 
gagements to  receive  and  deliver  freight  at 
points  on  the  river  above  the  obstruction,  all 
■other  persons  who  chose  to  navigate  that  river 
were  exposed  to  the  very  same  kind  of  injury. 
And  there  is  no  allegation  in  the  complaint 
that  the  plaintiff  was  the  only  person  or  corpo- 
ration engaged  in  navigating  that  river,  even 
If  such  an  allegation  would  be  of  any  avail; 
for  the  law  secured  to  every  person  the  right 
to  the  free  navigation  of  that  river  whenever 
he  chose  to  exercise  such  right.  If  the  fact 
that  the  plaintiff,  in  Carey  v.  Brooks,  was  sub- 
ject to  a  penalty  for  not  delivering  his  timber 
according  to  his  contract,  did  not  bring  that 
•case  within  the  exception  to  the  rule,  it  seems 
to  us  impossible  to  find  anything  in  the  com- 
plaint which  would  bring  this  case  within  such 
^exception. 

Great  stress  is  laid  upon  the  allegations  con- 
tained in  the  case  in  the  tenth  paragraph  of  the 
<;om plaint  as  to  the  arrangement  there  set  forth 
between  plaintiff  and  defendant,  whereby,  as 
alleged,  the  defendant  agreed  to  leave  open  the 
-draw  in  the  bridge  on  the  day  of  the  regular 
trips  of  the  boats  of  the  plaintiff  company ,  and 
the  alleged  violation  of  that  promise  or  ar- 
rangement bv  the  defendant  company.  But, 
in  the  first  place,  the  present  action  is  not  the 
proper  moide  of  obtaining  redress  for  the 
breach  of  a  contract;  and,  in  the  second  place, 
and  what  is  more  to  the  point,  the  damages 
resulting  from  the  breach  of  such  contract 
would  not  result  directly  from  the  obstruction 
•com  plained  of,  and  therefore  would  not  bring 
this  case  within  the  exception  to  the  general 
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rule.  Assuming  all  the  allegations  of  the  com- 
plaint to  be  true,  as  we  must  do  under  the  de- 
murrer, we  do  not  think  that  the  plaintiff  has 
stated  such  facts  as  are  necessary  to  the  main- 
tenance of  a  civil  action  for  damages  sustained 
by  the  obstruction  of  a  public  highway.  It 
follows,  therefore,  that  the  circuit  judge  erred 
in  overruling  the  demurrer.  This  being  de- 
dsive  of  the  case,  all  of  the  other  questions 

E resented    become    merely   speculative,    and 
ence  need  not  be  considered. 
The  judgment  of  this  Court  is  that  the  judg- 
ment of  the  Circuit  Court  overruling  Vts  de- 
murrer he  reversed, 

Gary.  J.,  dissenting: 

The  defendant  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  "(1) 
that  there  is  no  allegation  showing  any  direct 
damage  to  the  plaintiff  from  obstruction  to  the 
river  that  is  special  to  it,  and  not  common  to 
the  public  at  large,  for  which  an  action  would 
lie;  (2)  that  it  appears,  on  the  face  of  the  com- 
plaint that  the  alleged  obstruction  to  it  was 
temporary,  and  only  for  the  purpose  of  mak- 
ing necessary  repairs  on  the  defendant's  bridge 
across  the  nver."  The  complaint  contains 
allegations  appropriate  to  two  causes  of  action : 
First,  a  cause  of  action  for  damages  arising 
from  the  obstruction  of  the  navigable  highway; 
second,  a  cause  of  action  for  damages  result- 
ing from  the  violation  of  defendant^  promise, 
which  induced  the  action  on  the  part  of  the 
plaintiff,  as  set  forth  in  the  tenth  paragraph  of 
the  complaint.  If  the  defendant,  upon  mo- 
tion, had  required  the  plaintiff  to  state  the 
causes  of  action  separately,  we  are  of  the 
opinion  that  a  demurrer  would  properly  have 
been  sustained  to  the  cause  of  action  for  dam- 
ages arising  from  the  obstruction  of  the  navi- 
gable highway:  but  a  demurrer  to  the  cause 
of  action  for  damages  resulting  from  the  viola- 
tion of  defendant's  jpromise,  which  induced 
action  on  the  part  of  the  plaintiff,  could  not 
properly  have  been  sustained.  When  allega- 
tions appropriate  to  several  causes  of  action  are 
commingled  in  one  complaint,  and  show  the 
plaintiff  entitled  to  some  relief,  then  demurrer 
IS  not  the  proper  remedy  against  any  of  the 
causes  of  action  which  are  thus  commingled. 
Cartin  v.  8outh  Bound  R,  Co,  48  8.  C.  221. 
This  case  is  quite  different  from  those  relied 
upon  by  Mr.  Chief  Justice  Mclver  in  deliver- 
ing the  opinion  of  the  majority  of  the  court 
These  are,  in  brief,  the  reasons  that  cause  me 
to  dissent  from  the  opinion  of  the  majority  of 
the  court 
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(4  N.  D.  607.) 

*To  entitle  a  Jndfl^ent  creditor  to  an  oi^ 
der  appointing^  a  receiver  of  hit  debtor*8 
property  it  must  be  made  to  appear  that  the  cred- 
itor baa  in  good  faith  exhausted  bia  remedies  at 
Jaw;  and  to  that  end  It  most  appear,  unless  spe- 
cial circumstances  are  shown  to  excuse  It,  that 
execution  has  been  issued  upon  the  Judgment  to 
the  sheriiT  of  the  county  of  defendant's  resi- 
dence, and  been  returned  unsatisfied  in  whole  or 
in  part. 

(January  6. 1896.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Cass  County  appoiDting 
A  receiver  for  defendant's  property.     Reversed, 
The  facts  are  stated  in  tiie  opinion. 

*Headnote  by  Babtholomxw,  J. 


Mr,  A.  S.  Drake  for  appellant. 

Meurs,  Newman^  Spalding^,  St  Phelps» 
for  respondent: 

If  the  court  had  power  and  Jurisdiction  upon 
the  facts  appearing  to  appoint  a  receiver,  its  or- 
der is  discretionary  and  will  not  be  reviewed. 

DaiDSon  v.  Parsons,  187  N.  Y.  605;  EfTord  v. 
Btma  Padiie  Coast  R  Co.  52  Cal.  277;  lic- 
Oreerp  y.  Brown,  42  CaL  457. 

The  court  had  Jurisdiction  to  make  t^e  ap- 
pointment. 

Comp,  Laws,  g  5015,  subd.  4;  Covington 
Drawbridge  Co,  v.  Shepherd,  62  U.  S.  21  How. 
112,  16  L.  ed.  88;  AOler  v.  Milwaukee  PaUnt 
Brick  Mfg.  Co,  18  Wis.  68:  Sage  v.  Memphis  d; 
L,  B,  a.  Co,  125  U.  8.  861.  81  L.  ed.  694r 
Mann  v.  Pewte.  8  N.  T.  415;  Pabner  v.  Clark, 
4  Abb.  N.  C.  27;  Melien  v.  Molins  Iron  Works, 
181  U.  8.  852,  88  L.  ed.  178;  TaUey  v.  Cur- 
tain, 54  Fed.  Rep.  48,  8  U.  S.  App.  847. 

The  return  of  the  sheriff  is  condusiye  and 
cannot  be  attacked  collaterally. 

Jones  Y,  Green,  68  U.  8.  1  Wall.  880,  17  L. 
ed.  558;  Talley  v.  Curtain,  supra;  Spooner  v. 
Bay  St,  Louis  Syndicate,  44  Minn.  401;  Benaud 


NOTB.— JSx^atistincp  remedies  al  law  as  m  eondUUm 
of  the  right  of  a  judgment  creditor  to  procure  a  re- 
eelMrshipm 

Oenercd  rtfle. 

In  many  cases  the  question  of  the  riflrht  to  a  re- 
ceiver to  treated  as  resting:  upon  the  same  princi- 
ples that  srovem  the  right  of  a  creditor  to  resort 
to  equity  at  any  time  for  the  collection  of  his  debt. 

Tbe  Jurisdiction  of  equity  to  apply  tbe  property 
of  a  defendant  which  is  beyond  the  reach  of  tbe  ex- 
ecution at  law  to  the  satisfaction  of  tbe  debt  due 
to  the  Judgment  creditor  proceeds  upon  the  ground 
that  he  has  exhausted  his  remedy  at  law.  Cassidy 
T.  Meacbam,  8  Paige,  811. 

As  a  general  rule  a  court  of  equity  will  not  ap- 
point a  receiver,  in  the  absence  of  special  circum- 
stances showing  the  necessity  for  placing  tbe 
property  in  tbe  custody  of  the  court,  when  the 
party  seeklog  relief  has  an  adequate  and  complete 
remedy  at  law.  And  in  case  an  attachment  has 
been  levied  on  the  property  a  receiver  will  be  re- 
fused.  Pearce  v.  Jennings,  94  Ala.  6S4. 

In  McBlwain  v.  Willis,  0  Wend.  648,  where  the 
question  was  not  limited  to  the  right  to  a  receiver, 
but  extended  to  tbe  question  whether  or  not  the 
creditor  could  resort  to  equity  for  relief,  the  court 
says  the  ground  upon  which  the  Jurisdiction  of  the 
court  rests  in  such  cases  is  that  tbe  legal  remedy 
has  been  exhausted  without  satisfaction  of  the 
Judgment.  And  the  same  rule  was  followed  in 
Briokerhoff  v.  Brown,  4  Johns.  Ch.  67L 

In  Bloodgood  V.  Clark,  4  Paige,  674,  it  is  said  in 
those  cases  of  creditors*  bills,  where  tbe  return  of 
the  execution  unsatisfied  presupposes  that  the 
property  of  tbe  defendant,  if  any  he  has,  will  be 
misapplied,  and  entitles  the  complainant  to  an  in- 
junction in  the  first  itistance.  It  seems  to  be  almost 
a  matter  of  course  to  appoint  a  receiver  to  collect 
and  preserve  tbe  property  during  tbe  litigation. 

Tbe  power  to  appoint  a  receiver  Is  never  exer- 
cised if  any  other  safe  and  expedient  remedy  can 
be  used.    Ck)rey  v.  Long,  48  How.  Pr.  497. 

A  Judgment  creditor  cannot  resort  to  a  receiver- 
ship while  tbere  remains  an  adequate  legal  remedy 
which  is  unexhausted.  Tinkey  v.  Langdon,  18  N. 
T.  Week.  Big.  884. 

Bxcept  in  special  cases  provided  for  by  statute,  a 
receiver  cannot  be  appointed  in  favor  of  one  wb(. 
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bas  not  exhausted  his  legal  remedies  against  the 
debtor.    Pelzer  v.  Hughes,  27  S.  C.  408. 

But  the  Judgment  debtor  cannot  complain  if  he 
consents  to  the  extension  of  a  receivership  over 
hto  real  estate  which  might  have  been  sold  under 
the  execution.  Webb  v.  Osborne,  27  N.  Y.  8.  K. 
TBS. 

A  Judgment  creditor  after  exhausting  his  remedy 
at  law  may  file  his  bill  In  equity  to  reacb  assets  of 
tbe  debtor  which  will  Include  tbe  appointment  of 
a  receiver.   Famham  v.  Campbell.  10  Paige,  OQL 

When  plaintiff  sbows  a  Judgment  perfected  and 
execution  issued  tbereon  and  returned  unsatisfied 
in  due  form  of  law.  It  is  a  matter  of  course,  on  his 
application  to  reach  equitable  property  of  the 
debtor,  to  appoint  a  receiver. .  Lent  v.  McQueen. 
16  How.  Pr.  818. 

Commnn^ofw  writ  must  have  been  sued  ouL 

In  Partridge  v.  Foster,  84  Beav.  1,  tbe  vice-chan- 
cellor held  that  In  a  proceeding  independently  of 
tbe  statute  to  reach  land  of  the  Judgment  debtor 
an  elegit  must  have  been  issued  to  show  that  there 
was  no  remedy  at  law. 

In  Re  Cowbridge  B.  Co.  K  R.  6  Eq.  417,  It  le 
said  the  practice  of  a  court  of  equity  to  not  to  as- 
stot  creditors  in  removing  legal  obstacles  to  an  ex- 
ecution until  they  themselves  have  done  all  they 
can  at  law.  They  are  obliged  to  sue  out  their  writ 
even  in  the  case  when  the  debtor^  estate  Is  a  mere 
equity  of  redemption  and  therefore  incapable  of 
extension, 

A  Judgment  creditor  who  desires  to  enforce  ble 
Judgment  against  the  debtor's  equitable  interest  in 
freehold  estate  by  bill  in  equity  must  previously 
«ue  out  an  elegit.  Neate  v.  Duke  Marlborough.  9 
MyL  &  a407.  9  Sim.  00, 2  Jur.  78. 

A  Judgment  creditor  who  desires  to  enforce  hie 
security  against  hto  debtor's  interest  in  freehold 
estate  by  a  bill  in  equity  and  the  appointment  of  a 
receiver  must  previously  sue  oat  an  elegit.  Smith 
V.  Hurst,  1  Colly.  Ch.  Gas.  705, 4  Jur.  688L 

Neeeesfly  of  a  return. 

The  return  of  the  writ  does  not  seem  to  be 
quired  In  every  case. 

In  one  case  it  was  stated  that  tbere  are  two  cli 

of  cases  in  which  a  Judgment  creditor  may  go  Into 

quity  for  relief:  (1)  in  aid  of  hto  axeouttonat  law: 
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▼.  aBrien,  85  N.  Y.  W;  Forha  r.  WaUer,  25 
N.  Y.  430. 

If  the  answer  did  deny  the  equities  of  the 
bill,  it  does  not  follow  that  the  order  appoint- 
ing a  receiver  should  be  vacated. 

Carpenter  v.  Danforth,  19  Abb.  Pr.  225; 
T^f^vJf  r>^  y^rmroe  v.  ScherTnerharn,  Clarke,  Ch. 
814,  and  801 

i!.vcu  It  tne  eouities  of  the  bill  are  denied,  the 
decision  of  the  lower  court  will  not  be  disturbed 
unless  in  the  case  of  abuse  of  discretion. 

Qodey  V.  Oodey,  89  CaL  166;  MeCretry  v. 
Brown,  42  Cal.  447;  Rogers  v.  Tennant,  45 
Cal.  184;  Fuhn  v.  Weber,  88  Cal.  686:  Efford  v. 
."huth  Pacific  Coast  R  Co.  52  Cal.  277. 

Bartholomew,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  an  order  appointing 
a  receiver  to  take  charge  of  all  of  the  property 
of  the  defendant,  and  aevote  it  to  the  payment 
of  the  defendant's  debts.  The  action  is  in  the 
oature  of  a  creditors'  bill,  and  the  receiver  was 
asked  for  upon  the  grounds  that  the  plaintiff 
bad  in  a  former  action  obtained  a  judgment 
against  the  defendant,  and  caused  execution  to 
be  issued  thereon,  and  such  execution  had  been 


returned  wholly  unsatisfied;  that  defendant 
was  insolvent,  and  its  securities  were  scattered 
throughout  the  state,  and  liable  to  be  lost  and 
wasted ;  that  the  business  of  the  defendant  had 
been  mismanaged  brfta  president  and  direc- 
tors; that  it  was  indebted  to  a  large  amount; 
and  that,  unless  a  receiver  was  appointed,  the 
property  would  be  wasted  and  squandered. 
The  defendant  was  alleged  to  be  a  corporation 
organized  under  the  laws  of  the  state,  and  do- 
ing business  at  Fargo.  This  application  was 
presented  to  the  court  ex  parte,  and  an  order 
was  made  thereon  appointing  a  temporary  re- 
ceiver, enjoining  defendant  irom  disposing  of 
its  property,  directing  that  the  property  of  de- 
fendant be  turned  over  to  the  receiver,  and  that 
the  defendant  show  cause  before  the  court  on 
December  18, 1898,  why  the  receivership  should 
not  be  made  permanent  This  order,  with  a 
copy  of  the  petition  upon  which  it  was  based, 
was  served  upon  the  defendant  on  December 
6,  1893.  No  attempt  was  ever  made  to  dis- 
charge this  order,  nor  was  any  appeal  taken 
therefrom.  On  December  18,  1B9B,  the  de- 
fendant filed  its  verified  answer  to  the  petition, 
in  which  it  specially  denied  that  it  was  insolv- 
ent, or  that  iu  property  had  been  lost,  wasted. 


'S)  to  have  bis  judgment  paid  out  of  iiropertf  not 
liable  to  execution.  Belief  in  tbe  two  cases  is  given 
on  different  principles.  In  tbe  first  class  on  the 
frround  of  fraud,  and  in  the  other  on  the  ground 
that  complainant  bad  exhausted  his  remedy  at  law. 
To  entitle  a  party  to  aid  in  tbe  first  class  an  execu- 
tion must  have  been  issued,  but  it  is  not  necessMry 
tbatitshould  have  been  returned.  But  when  the 
creditor  asks  to  hare  bis  judsrmeot  aatislled  out  of 
property  not  liable  to  execution,  be  must  show,  not 
only  that  an  execution  has  been  taken  out,  but  that 
it  has  been  returned  unsatisfied.  This  cannot  be 
before  tbe  return  day  of  tbe  writ.  Williams  v. 
Hubbard,  Walk.  Ch.  (Mich.)  28:  and  tbe  same  rule 
was  stated  in  Beck  v.  Burdett,  1  Paiffe,  806,  19  Am. 
Deo.  498. 

But  in  Soutb  Carolina  it  has  been  decided  that 
creditors  are  not  entitled  to  a  receiver  if  u|)on  tbe 
removal  of  tbe  obstruction  whicb  stood  in  tbe  way 
of  their  execution  the  Judgment  maybe  satisfied 
by  loiral  remedies.  Middleton  v.  Taber  (&  0.)  U  S. 
11282. 

But  the  distinction  made  In  Williams  v.  Hub- 
'bard,  Mipro,  seems  to  have  been  acted  upon  with- 
out in  all  oases  pointlnir  out  the  fact  of  its  exist- 
ence. In  many  of  the  Enffllsb  cases  a  receiver  bas 
t>een  appointed  in  aid  of  tbe  execution  at  law,  al- 
thouirh  there  bas  been  no  return.  In  fact  such 
seems  to  have  been  tbe  ordinary  English  practice. 

In  Curlinir  v.  Marquis  Townshend,  19  Yes.  Jr. 
632,  the  chancellor  states  that  It  bas  long  been  set- 
tled that  if  a  judgment  creditor  takes  execution 
and  finds  the  estate  protected  by  ciroumstanoes 
respectinir  a  prior  title  be  may  apply  for  a  re- 
ceiver.     ' 

Id  case  the  debtor  has  conveyed  his  property  to 
trustees  to  collect  the  renu  and  apply  them  to  the 
satisfaction  of  certain  debts,  with  remainder  to  tbe 
debtor,  and  an  unsecured  creditor  obtains  judjr- 
ment  and  sues  out  an  eleirlt,  tbe  return  of  It  is  not 
necessary  to  entitle  him  to  go  into  equity  to  set 
aside  the  trust  deed,  altboufrh  be  at  the  same  time 
asks  for  a  receiver  of  the  accruing  rents.  Lord 
Dillon  V.  Plaakett,  2  Bligb,  N.  R.  289. 

A  receiver  may  be  appointed  after  tbe  suing  out 
of  a  writ  of  eleirit  where  tbe  real  estate  has  been 
mortgaged  in  fee  to  third  persons  so  that  it  cannot 
be  delivered  to  tbe  judgment  creditor  under  the 
writ.    Bhodes  v.  Lord  Mostyn,  17  Jur.  1007. 
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In  Holmes  v.  Miilage  OSK]  1 Q.  a  661.  tbe  inter- 
mediate appellate  court  granted  a  receiver,  al- 
though it  does  not  appear  that  an  execution  had 
been  returned  unsatisfied,  but  tbe  higher  court  re- 
versed the  decision  on  the  ground  that  tbe  fund 
was  not  such  as  could  be  reached  in  equity,  with- 
out diAcuflsing  tbe  question  whether  or  not  the  ap- 
plication was  prematurely  made. 

In  Anglo-Italian  Bank  v.  Da  vies,  L.  R.  0  Ch.  Div. 
275,  47  L.  J.  Ch.  833,  89  L.  T.  N.  S.  244,  27  Week.  Rep. 
8,  tbe  court  in  speaking  of  tbe  condition  whicb  ex- 
isted before  the  passage  of  the  judicature  act^  said 
tbe  mode  of  obtaining  equitable  execution  was  by 
issuing  a  writ  of  elegit  and,  without  obtaining  a  re- 
turn, to  tile  a  bill  in  equity  alleging  that  the  plain- 
tltr  had  issued  bis  writ  of  elegit  and  tbat  owing  to 
legal  impediments  It  could  not  be  enforced  at  law, 
and  asking  for  a  receiver.  During  tbe  course  of 
tbe  opinion  tbe  court  speaks  of  the  requiring  of 
tbat  useless  and  abaurd  form  by  which  tbe  creditor 
could  not  get  tbe  estate. 

In  €k)utbwalte  v.  Bippon,  8  Jur.  7, 1  Beav.  64.  a 
receiver  was  appointed,  although  it  does  not  ap- 
pear that  the  execution  was  returned,  upon  its 
being  made  to  appear  that  the  debtor  bad  assigned 
his  estate  to  a  trustee  to  secure  debts  over  which 
tbat  of  plaintilf  should  have  a  priority. 

In  fact  such  praotioe  was  so  general  that  it  has 
been  thought  that  return  of  tbe  execution  was  not 
necessary  in  any  case. 

Adams  says  ( Equity,  *180),  without  citing  any 
authorities,  that  tbe  remedy  of  tbe  creditor  in 
equity  Is  an  equitable  fieri  faolas  or  elegit  which  is 
strlotly  confined  to  its  legitimate  object,  vte.,  the 
imposing  on  tbe  equitable  interest  the  liability 
which  would  attach  at  law  on  a  corresponding 
legal  interest.  In  accordance  with  this  principle 
no  relief  can  be  obtained  in  equity  until  the  title  is 
perfected  at  law  by  suing  out  the  writ;  but  it  is  not 
necessary  that  the  writ  should  be  returned. 

In  contrast  with  tbat  opinion  the  language  of 
many  of  the  cases  in  this  country  would  tend  to- 
¥rards  the  rule  tbat  a  return  was  neceeeary  in  all 
cases  before  relief  could  be  obtnined  in  equity. 

Before  a  court  will  have  jurisdiction  to  appoint  a 
receiver  in  aid  of  execution  the  petition  must  set 
forth  the  due  recovery  of  a  judgment  with  tbe  due 
return  of  execution  thereon  issnsed,  unsatisfied  in 
whole  or  in  part    This  is  essential  to  confer  upon 
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■quandered,  or  mismanaged,  or  that  it  bad  not 
property  to  satisfy  said  judgment;  and  alleged 
afflrraatiyely  that  its  principal  place  of  busi- 
ness ,  as  fixed  by  its  charter,  was  at  Leeds,  in 
Benson  county,  and  that  no  execution  had  ever 
been  issued  upon  said  judgment  to  the  sheriff 
of  said  county,  and  that  plaintiff  held  collat- 
eral security  for  his  debt,  which  he  had  not 
sought  to  exhaust;  that  defendant  owned  un- 
<'ncumbeTed  livestocli  in  the  state  of  North 
Dakota  of  the  value  of  $10,000;  that  the  tem- 
porary appointment  of  receiver  was  made 
without  notice,  and  upon  an  application  veri- 
fiod  only  by  one  of  the  attorneys,  and  not  by 
plaintiff  in 'person,  and  that  before  the  return 
of  the  execution  defendant,  by  its  otBcers,  ex- 
hibited to  the  sheriff  personal  property  of  the 
value  of  $6,000,  upon  which  the  sheriff  re- 
fused to  levy.  Substantially  these  same  state- 
ments were  made  in  what  is  termed  the  "an- 
fiwer''  to  the  order  to  show  cause.  Upon  these 
pleadings  the  court,  on  the  21st  day  of  Decem- 
ber, 1898,  signed  an  order  making  the  tempo- 
rary receivership  permanent,  directing  the 
transfer  by  defendant  to  the  receiver  of  all 
property  of  every  kind  and  nature  belondng 
to  the  defendant,  authorizing  the  receiver,  if 
he  deemed  it  for  the  best  interests  of  the  credi- 
tors, to  continue  the  business  of  the  corpora- 
tion under  the  direction  of  the  court,  and  cloth- 
ing the  receiver  generally  with  all  the  powers 
necessary  and  usual  for  closing  up  the  finan- 


cial affairs  of  a  corpornMon.  It  is  from  tbii 
order  that  the  appeal  is  taken.  As  neither  attl- 
davits  nor  oral  evidence  are  presented  to  the 
court,  we  are  required  to  pass  only  upon  the 
rights  of  the  respective  parties  under  the  plead- 
ings as  hereinbefore  set  forth. 

It  is  first  urged  against  the  complaint  that  it 
was  insufficient  to  warrant  the  appointment  of 
a  receiver,  because  it  does  not  show  that  plain 
tiff  bad  exhausted  his  remedies  at  law  in  this: 
that  it  does  not  show  that  any  execution  upon 
the  judgment  obtained  by  plaintiff  against  the 
defendant  had  ever  been  issued  to  the  sheriff 
of  the  county  of  defendant's  residence,  nor  does 
it  show  any  excuse  why  an  execution  was  not 
so  issued.  It  is  not  material  whether  we  con 
aider  this  receiver  as  appointed  under  subd.  4. 
§  6015,  Comp.  Laws,  which  provides  that  a 
receiver  may  be  appointed  where  judgment  has 
been  obtained  and  execution  issued  upon  tbe 
judj^ment  and  returned  unsatisfied,  or  whether 
we  consider  him  appointed  under  sobd.  6  of 
that  section,  which  aufborizes  receivers  to  be 
appointed  in  cases  wbere  receivers  had  hereto- 
fore been  appointed  by  the  usages  of  courts  of 
equity.  The  power  to  appoint  receivers  for 
tbe  purpose  of  enabling  a  creditor  to  obtsin 
satisfaction  of  his  judgment  in  cases  where 
judgment  had  been  obtained  and  execution  i<« 
sued  tind  returned  unsatisfied  bad  long  been 
recognized  by  courts  of  equity  before  tbe  siut- 
utory  provision  contained   in  subd.  4  origi 


the  court  the  slightest  power  or  authority  to  pro- 
ceed In  tbe  case.    Bangs  v.  Mcintosh,  28  Barb.  601. 

Tbe  defendant's  positive  denial  by  affidavit  that 
«zecutlon  upon  the  judgment  upon  which  a  credi- 
tor's bill  Is  filed  has  ever  l)een  returned  will  defeat 
«  motion  for  a  reoelver.  Wright  v.  Strong,  8  How. 
Pp.  112. 

Tbe  prinolpai  ground  upon  which  a  court  of 
4Kiuity  en  certains  a  creditor's  bin  Is  that  the  remedy 
fit  law  has  heen  ex bausted.  In  order  to  maintain  a 
•creditor's  bill  It  must  appear  that  after  Judgment 
lias  been  rendered  an  execution  has  been  Issued, 
placed  In  tbe  bands  of  tbe  sberifF,  and  tbat  It  has 
been  returned  "No  property  found."  Preston  v. 
Colhy,  117  ni.  477. 

In  order  to  reach  property  not  subject  to  execu- 
tion It  must  be  sbown  tbat  an  execution  was  Issued 
and  properly  returned  unsatisfied.  Freenoan  v. 
Michigan  State  Bank,  Walk.  Ch.  (MIcb.XBL 

In  Ost>orn  v.  Heyer,  2  Paige.  843,  the  court,  in 
apeaklng  of  tbe  duty  to  apply  for  a  receiver  after 
obtaining  an  Injunction,  says:  "In  all  these  cases 
of  bills  to  reach  the  equitable  property  of  debtors 
on  an  execution  at  law  returned  unsatisfied,"  etc., 
—thereby  assuming  tbat  the  return  of  the  execu- 
tion unsatislied  was  at  the  foundation  of  the  pro- 
ceedings. 

EemedieB  mutt  he  tHiown  to  have  been  exhautted. 

To  entitle  a  Judgment  creditor  to  relief  in  equity 
he  must  show  that  he  has  exhausted  aU  means  for 
enforcing  the  judgment  in  his  favor  by  legal  pro- 
cess. The  fact  that  the  writ  has  been  Issued  and 
returned  unsatlsfled  Is  not  sufficient.  Tbe  return 
must  state  as  a  reason  for  its  being  unsatlsfled 
that  no  property  could  be  found  on  which  to 
make  tbe  levy.  It  Is  not  sufficient  tbat  tbe  prop- 
erty levied  on  was  unsalable  because  of  Its  condi- 
tion and  tbe  sherllf  la  so  situated  with  reference  to 
(be  property  that  he  cannot  execute  the  writ. 
Buckeye  Bnglne  Co.  v.  Donau  Brew.  Co.  47  Fed. 
Kep.  6. 

If  tbe  return  of  tbe  writ  shows  gooda  on  hand 
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for  want  of  a  buyer,  tbe  creditor  canoot  go 
into  equity  to  obtain  a  receiver.  Tbe  crediior 
must  work  out  his  execution  to  a  final  consumma- 
tion and  sell  tbe  goods  before  he  can  go  Into  equity 
for  what  Is  analogous  to  another  execution.  Chat- 
tertoo  V.  Allen,  7  Ir.  Eq.  Rep.  64 

A  receiver  will  not  be  appointed  In  a  creditor^ 
suit  wbere  It  appears  from  the  bill  itself  tbat  the 
plaintiff's  remedy  at  law  has  not  been  exhausted. 
Starr  v.  Bathbone,  1  Barb.  70. 

But  tbe  sberlfE's  return  Is  ordinarily  conclusive 
as  to  whether  or  not  there  are  assets  subject  to  ex- 
ecution. 

The  return  of  the  execution  is  conclusive  as  to 
whether  or  not  tbe  debtor  has  property  subject  to 
execution.  Spooner  v.  Bay  St.  Louis  Syndicate,  44 
Minn.  406. 

In  Stoors  v.  Kelsey,  2  Paige,  418,  a  receiver  was 
appointed,  although  It  appeared  tbat  tbe  abenff 
knew  that  the  defendant  bad  property  upon  which 
the  execution  could  be  levied.  If  without  the  collu- 
sion of  the  complainant  he  returned  the  execution 
in  due  form  nuUa  bona. 

It  is  no  objection  to  the  appointment  of  a  re- 
ceiver in  supplemental  proceedings  that  the  debtor 
baa  no  other  property  than  an  equity  of  redemp- 
tion in  real  estate  which  he  has  always  been  will- 
ing to  have  sold  on  execution,  if  the  sheriff  re- 
turned the  writ  nuUa  bona,  Bailey  v.  Lane,  16  Abbw 
Pr.  378.  note. 

Tbe  plaintiff  may  act  on  the  retnm  of  tbe  sheriff 
and  the  appointment  of  a  receiver  cannot  be  de- 
feated by  showing  tbat  defendant  in  fact  bad  prop- 
erty upon  which  the  levy  could  have  been  made, 
although  the  sheriff  returned  nuUa  bona,  Feoton 
V.  Flagg,  24  How.  Pr.  480. 

Although  it  has  been  held  tbat  if  tbe  complainant 
and  sheriff  knew  before  the  return  of  tbe  fieri  facias 
that  tbe  defendant  had  real  estate  upon  which  tbe 
execution  could  have  been  levied,  the  receiver  will 
be  refused.   Gongden  v.  Lee,  8  Bdw.  Ch.  804. 

And  also  that  if  tbe  creditor  shows  that  the 
debtor  haa  property  tbat  oouid  be  taken  on  exeou- 
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Dated.  That  subdivision  is  but  a  declaration 
of  the  law  as  it  bad  theretofore  been  adminis- 
tered by  equity  courts.  GJiild  v.  Brace,  4 
Paige,  809;  ikUUntine  y.  BeaU,  4  111.  203;  Tap- 
hrr.  Bowker,  111  U.  S.  110,  2S  L.  ed.  868. 
And,  alike  under  the  statutory  provision  and 
under  the  authority  vested  in  courts  of  equity, 
independent  of  statute,  it  is  held  that  before  a 
receiver  can  be  appointed  in  cases  of  this  char- 
acter it  is  absolutely  necessary  that  the  creditor 
should  have  exhausted  all  legal  remedies,  and 
it  is  absolutely  necessary  that  he  should  have 
caused  ezecuuon  to  issue  upon  his  Judgment, 
and  that  such  execution  should  have  l^n  re- 
turned unsatisfied,  in  whole  or  in  part.  This 
is  elementary,  but  see  Dunlety  v.  TaUmadge, 
82  N.  Y.  457;  Adsit  v.  ButUr,  87  N.  Y.  685; 
Tayhr  v.  Bcneker,  111  D.  S.  110,  28  L,  ed.  868; 
Preiton  v.  Colby,  117  HI.  477;  WaditooHhY. 
SekiMeHbaver,  82  Minn.  86;  4  Am.  &Eng.  Enc. 
Law,  p.  374,  and  note  8.  In  the  case  of  Paul- 
9on  V.  Ward,  4  N.  D.  100,  the  writer  of  this 
opinion,  in  speaking  of  this  reouirement  for 
the  issuance  and  return  of  execution,  classed  it 
as  a  purely  formal  requirement.  That  remark 
was  not  called  for  in  that  case,  and  was  ill-con- 
sidered. In  one  sense,  and  in  many  cases,  the 
requirement  is  formal,  but  it  is  always  in- 
tended to  subserve  a  very  important  purpose. 
The  issuance  and  return  of  execution  unsatis- 
fied is  regarded  as  the  best  evidence  that  the 
creditor  has  in  good  faith  exbausted  his  rem- 


edy at  law,  and  the  courts  have  ever  been 
strenuous  that  it  should  appear  that  the  credi- 
tor's eflTurts  had  been  in  all  respects  bona  fide, 
and  made  with  the  absolute  intent  and  purpose 
of  collecting  tba  debt  through  the  ordinary 
processes  oi  the  courts  of  law  if  that  w^e  pos- 
sible; and  to  that  end  it  has  long  been  held, 
and,  we  believe,  universally  held,  that  it  is 
necessary  to  allege  either  that  the  execution 
had  been  issued  to  the  sheriff  of  the  county  of 
defendant's  residence,  or  to  show  exceptional 
facta  which  excused  such  action.  The  law 
has  gone  upon  the  theory  that  a  debtor's  posses- 
sions would  be  found  in  the  county  of  bis  resi- 
dence, and  not  elsewhere,  and  that  the  shnple 
issuance  of  the  execution  to  the  sheriff  of  any 
county  other  ihan  that  of  defendant's  residence 
does  not  show  any  bona  fide  attempt  on  the 
part  of  the  creditor  to  collect  the  debt  through 
the  process  of  the  law  courts.  By  the  appoint- 
ment of  a  receiver  the  debtor  is  at  once  stripped 
of  his  {>roperty.  It  is  taken  from  bis  coutrol. 
passes  into  the  hands  of  an  instrumentality  of 
the  court,  and  is  thenceforth  devoted  to  sucl) 
purposes  as  the  court  may  direct.  The  reih- 
edy  is  at  once  harsh  and  somewhat  oppressive. 
It  is  no  hardship  to  the  creditor  that,  before 
be  should  avail  himself  of  any  remedy  tbat 
strips  bis  debtor  of  control  of  his  own  prop 
ertv,  he  should  be  compelled  to  show  that  he 
had  exhausted  unsuccessfully  all  milder 
means.     In  this  state,  judgment  entered  in  the 


tfoa.  a  receiver  wiU  be  refused.  Parker  v.  Moore, 
3  Edw.  Cb.  284. 

Ad  assiflrnee  of  a  judfonent  upon  which  an  execu- 
tion has  t>een  issued  and  returned  unsatlsQed  need 
not  issue  aoottaer  execution  before  appiying  for  a 
receiver.    Htranire  v.  Lonfrlej,  8  Barix  Cb.  650. 

A  return  of  an  execution  upon  a  lud«rment 
airaiost  two  persons  that  defendants  had  do  prop- 
erty, without  iD  terms  Degativing  the  fact  tbat 
either  of  the  defendants  had  aay  separate  prop- 
erty, is  sufficient  to  authorize  the  appointment  of  a 
receiver.   Austin  v.  Flsruelnu  7  Paige,  fiS. 

IrreQuUir  rttum. 

A  return  before  the  return  day  of  the  writ  wUi 
not  support  a  creditor's  bill.  Thayer  v.  Swift, 
Harr.  Ch.  (Mich.)  430. 

A  return  of  nulla  hona  before  the  return  day  of 
the  writ  is  not  sufficient  to  give  Jurisdiction  to  ap- 
poiot  a  receiver.  Smith  v.  ThompsoD,  Walk.  Ch. 
<Mich.)  1:  Beach  v.  White,  Id.  496. 

The  return  of  the  execution  on  the  returD  day  is 
a  good  return  for  the  purpose  of  a  judgment  credi- 
tor's bill.    Williams  v.  Hubbard,  1  Mlcb.  44S. 

Ad  obJectiOD  that  the  remedy  at  law  is  not  ex- 
hausted because  the  execution  was  returned  be- 
fore the  return  day  will  not  prevail  if  the  credi- 
tor's bill  was  not  filed  until  after  such  day  bad  ex- 
pired.   Williams  V.  Hogeboom,  8  Paige,  460. 

It  the  execution  is  not  issued  to  the  county 
where  defendant  resides,  the  appUcation  for  a  re- 
ceiver win  be  denied.  Strange  v.  Longley,  8  Barb. 
Ch.  6G0. 

A  debtor  may  consent  to  have  the  receiver  ap- 
pointed before  the  return  day  of  the  writ,  l^ler 
▼.  Willis,  88  Barb.  827. 

Tbat  tbe  proceedings  for  appointment  of  a  re- 
ceiver are  begun  before  the  return  day  of  tbe  ex- 
ecution was  filed  will  not  defeat  them  if  they  were 
not  t)egun  until  after  tbe  return  was  made  and 
signed.    Barker  v.  Dayton,  28  Wis.  867. 

A  third  person  cannot  collaterally  attack  the  au- 
thority of  tbe  receiver  because  of  the  fact  that  the 
return  Is  made  and  the  receiver  appointed  before 
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the  return  day  of  the  writ.    Tyler  v.  Whitney,  Vi 
Abb.  Pr.  465. 

Tbe  fact  tbat  tbe  return  was  made  by  direction 
of  tbe  plaintiff  before  the  return  day  but  only 
after  diligent  search  will  not  prevent  the  appoint- 
ment of  a  receiver  in  proceedings  begun  after  tbe 
return  day  has  passed.  Second  Ward  Bank  v.  Up- 
mann,  12  Wis.  499. 

What  other  remedy  wQl  bar  receivership. 

In  case  there  is  a  power  of  distress  to  enforce 
payment  of  an  annuity,  equity  will  not  appoint  a 
receiver  for  tbe  purpose  of  enforcing  its  payment 
until  the  remedy  by  distress  has  been  exhausted. 
Sollory  y.  Leaver,  L.  R.  9  Eq.  22. 

A  receiver  will  not  be  appointed  if  garnishment, 
execution,  and  attachment  will  enable  the  creditor 
CO  reach  the  property  sought.  Tumi  in  v.  Y  anhoru. 
77  6a.81fi. 

In  Hanson  v.  Trlpler,  8  Sandf.  783,  a  motion  to 
set  aside  an  order  for  examination  of  the  debtor, 
looking  to  the  appointment  of  a  receiver,  on  the 
ground  that  attachment  proceedings  had  been 
commenced  against  defendant  as  a  nonresidenc 
was  refused. 

If  tbe  creditor  refuses  to  accept  a  set-off  olfer  hy 
tbe  debtor  which  would  be  a  complete  satisfaction 
of  the  Judgment,  a  receiver  will  not  be  appointed 
over  the  debtor*8  property.  De  Gamp  v.  DempBo« . 
10  N.  Y.  Civ.  Proc.  Rep.  210. 

A  receiver  will  not  be  permitted  to  sell  rval  es- 
tate where  there  exists  nolmpedimenttoits  «iv- 
under  an  execution  upon  the  Judgment.  Ex  pur*' 
Inglehart,  1  Sheld.  614. 

Statutory  chanoea. 

In  Ex  parte  Evans,  L.  R.  11  Ch.  Div.  6B1.  it  Is  sni'l 
that  under  the  Judicature  act  the  court  appoints  a 
receiver  when  it  is  shown  that  defendant  is  not 
entitled  to  any  lands  or  hereditaments  or  any 
property  against  which  any  writ  of  elegit,  fieri 
facias,  or  other  process  of  execution  may  be  issued 
for  the  purpose  of  obtaining  a  payment  of  the 
money  due  and  owing  under  the  Judgment. 
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district  courts  id  the  various  couDties  may  be 
transferred  to  any  other  couuty  in  the  state  by 
simply  taking  a  transcript  of  the  original 
docket,  and  haviog  it  filed  with  the  clerk  of 
the  court  in  the  county  to  wbicb  it  is  desired 
to  traD|fer  the  judgment.  Thereafter  execu- 
tions may  be  issued  thereon  to  the  sheriff  of 
any  county  where  the  judgment  is  docketed. 
See  Com  p.  Laws,  §§5104,  5114. 

It  is  obvious  that  it  would  be  highly  unjust 
to  a  debtor  should  a  creditor  be  allowed  to  is- 
sue execution  upon  a  judgment  to  the  sheriff 
of  some  County  remote  from  the  debtor's  resi- 
dence, where  he  had  no  place  of  business,  and 
where  he  pretended  to  have  no  property,  and 
then,  by  simple  return  of  such  judgement  un- 
satifltled,  the  creditor  should  thereby  become 
entitled  to  prosecute  a  proceeding  in  equity, 
and  have  a  receiver  appointed,  and  the  prop- 
erty of  the  debtor  sequestered,  when,  at  the 
same  time,  the  issuance  of  an  execution  in  the 
county  of  the  residence  of  the  debtor  may 
have  disclosed  ample  property  for  the  satisfac- 
tion of  the  debt.  It  has  been  in  some  cases 
held  sufficient,  under  exceptional  circum- 
stances, if  the  execution  were  issued  to  the 
sheriff  of  the  county  wherein  the  judgment 
was  obtained,  or  if  issued  to  the  sheriff  of  any 
county  wherever  the  debtor  bad  any  established 
place  of  business.  But  an  examination  of  the 
r;omplaint  in  this  case  develops  the  fact  that  it 
'.s  not  stated  where  defendant's  residence  is;  it 
is  not  stated  in  what  county  judgment  was  ob- 
tained; the  whole  extent  and  scope  of  the  alle- 


Since  tbe  passaire  of  the  Judicature  act  it  is  not 
necessary  for  a  judgment  creditor  who  seeks  to  ob- 
tain equitable  execution  of  tbe  judfnnent  debtor's 
equitable  interest  in  laud  previously  to  sue  out  an 
elegit    iSx  parte  Evans,  L.  R.  18  Ch.  Div.  262L 

An  order  for  tbe  payment  of  solicitor's  fees  in  a 
divorce  proceeding  may  under  tbe  Judicature  act 
be  enforced  by  attacbmentand  tbe  appolntmentof 
a  receiver  without  resoiting  to  legal  remedies. 
Wbittaker  v.  Wbittaker.  L.  R.  7  Prob.  DIv.  16, 80 
Week.  Rep.  431. 61 L.  J.  Prob.  N.  8.  80, 47  L.  T.  N.  S. 
131. 

But  a  receiver  will  not  be  appointed  when  it  is 
not  sbown  that  tbe  property  could  not  be  reacbed 
by  fieri  facias.  Mancbester  &  L.  Dist.  Bkg.  Co.  v. 
Parkinson,  L.  R.  2i  Q.  R  Div.  178.  In  that  case  the 
case  of  Whlttaker  v.  Wbittaker  was  held  to  be  no 
autbority  for  lack  of  argument  of  the  question 
there  decided. 

But  under  the  English  Judicature  act  of  1873  the 
court  baa  no  Jurisdiction  to  appoint  a  receiver 
merely  because  unde^  tbe  circumstances  of  the 
ca^e  it  would  be  a  more  convenient  mode  of  ob- 
taining satisfaction  of  a  Judgment  than  the  usual 
modes  of  execution.  Harris  v.  Beaucbamp  [1894]  1 
Q.  B.  801. 

Under  tbe  Michigan  statute  the  court  has  a  large 
discretion  in  tbe  appointment  of  a  receiver  after 
tbe  execution  has  been  returned  unsatisfied, 
ley  V.  Scudder,  66  MloA.  97. 

A  creditor  cannot,  under  the  Texas  statute, 
place  property  of  bis  debtor  in  tbe  bands  of  a  re- 
ceiver unless  be  has  acquired  a  lien  on  it  by  tbe  is- 
suance of  a  common-law  writ.  Garter  Bros.  v. 
Higbtower,  79  Tex.  186:  Cahn  v.  Johnson  (Tex.)  888. 
W.  1000;  Waples-Platter  Go.  v.  Mitchell  (Tex.)  86 
8.  W.  200. 

Under  the  act  of  6  ft6  Wm.  lY.,  chap.  66,  the  right 
to  apply  for  a  receiver  was  given  to  '*any  person 
entitled  to  sue  out  or  who  bad  already  sued  out  a 
writ  of  elegiu**  Aicock  v.  Bernard,  6  Ir.  Bq.  Rep. 
629. 
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gation  being  that  the  defendant  was  a  corpora- 
lion  created  by  the  laws  of  this  state,  and  that 
at  the  time  of  the  filing  of  the  complaint  ia 
this  case  it  was  doing  business  in  Fargo.  It  is 
further  stated  thar  the  judgment  was  obtained 
in  the  third  judicial  district, — in  what  county 
of  that  district  is  not  designated, — that  the  ex- 
ecution was  issued  to  the  sheriff  of  Cass 
county,  and  returned  unsatisfied.  It  will  be 
noticed  that  this  complaint  contains  no  aliega- 
tion  of  the  residence  of  defendant;  no  allega- 
tion that  the  defendant  had  any  place  of  busi- 
ness in  tbe  county  to  which  execution  was  is- 
sued at  tbe  time  that  the  same  was  issued, 
and  no  allegation  that  the  judgment  was  ob- 
tained in  tbe  county  to  which  the  execution  was 
issued.  We  think  that,  in  the  absence  of  these 
allegations,  plaintiff  has  failed  to  present  facts 
that  authorize  a  court  of  equity  to  grant  him 
any  relief  through  a  receivership,  and^ we  reach 
this  conclusion  the  more  readily  in  this  case 
because  of  the  fact  that  the  complaint  does  al- 
lege that  the  defendant  has  property  in  the 
state  of  North  Dakota.  There  is  do  claim 
that  this  property  is  intangible  or  equitable  in 
its  nature,  or  of  such  a  character  that  it  might 
not  readily  be  seized  on  an  execution  at  law; 
and,  if  plaintiff  had  such  knowledge  of  the 
existence  of  property  of  defendant  within  the 
state,  it  certainly  would  have  been  an  easy 
matter  for  him  to  have  transferred  his  judg- 
ment to  the  county  where  such  property  might 
have  been  found,  and  have  made  an  effort  to 
seize  the  same  on  execution.    And,  In  addition 


Mews  states,  dtlng  Mahon  t.  Fltzgibbon.  1  Dm. 
Sc  W.  661, 1  Tr.  Bq.  Rep.  6,  that  the  court  refused  to 
grant  a  receiver  under  6  &  6  Wm.  IV.,  cbap.  66, 
where  tbe  application  was  founded  on  a  jud^ent 
recovered  in  1806  and  revived  In  1814  when  an  elegit 
issued,  but  upon  which  no  further  proceedings 
were  taken. 

Mews  states  that  where  a  creditor  bad  gotten 
Into  possession  of  a  part  of  bis  debtor^s  estate  by 
means  of  a  receiver  appointed  m  an  elegit  suit  tbe 
court  refused  to  appoint  a  receiver  under  5  &  6 
Wm.  rv.,  chap.  66,  to  aid  in  tbe  collection  of  tbe 
judgment.    Davidson  v.  Langford,  2  Jones.  189. 

Crofts  V.  Hewson,  2  Jones,  489,  olted  by  Hews. 
seems  to  intimate  that  in  case  tbe  creditor  is  en- 
titled to  an  elegit  be  may  have  a  receiver  appointed 
under  6  ft  6  Wm.  lY.,  chap.  66. 

But  an  elegit  which  cannot  be  acted  on  by  reason 
of  lapse  of  time  is  not  a  sulBolent  foundation  for  a 
petition  for  a  receiver.  Oolville  v.  Adams,  2  Jones, 
640. 

SuppUmenlary  proeeedinos, 

Blnoe  the  supplementary  proceeding  has  so  far 
taken  tbe  place  of  the  creditorVi  bill  tbe  question  of 
tbe  rigbt  to  a  receiver  frequently  arises  in  such 
proceedmgs.  Since  such  proceedings  are  In  aid  of 
execution  tbe  question  arises  whether,  when  prop- 
erty Is  discovered,  application  for  a  receiver  may 
be  made  Immediately  or  the  attempt  must  be  first 
made  to  reach  It  by  execution.  In  this  manner  al- 
though the  proceeding  is  after  issuance  of  execu- 
tion the  oases  are  valuable  m  their  bearmg  upon 
tbe  further  question  whether  or  not  a  return  is 
necessary  to  entitle  to  a  receivership. 

A  receiver  of  property  belongtog  to  a  Judgment 
debtor  cannot  be  appointed  in  a  proceeding  under 
1 294  of  the  New  York  Code  before  tbe  execution 
has  been  returned  unsatisfied.  Darrow  t.  lice,  16 
Abb.  Pr.  216. 

The  remedy  at  law  must  be  exhausted  against 
tbe  debtor's  property  before  supplementary  pro- 
ceedings can  be  Instituted  for  the  diaoovery  of 
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to  this  fact,  shown  in  the  oomplaiot,  it  is 
«hown  hy  the  answer  that  thousands  of  dollars 
worth  of  unencumbered  property  belonging  to 
^efendant.coDsisting  of  live-stock.maj  be  found 
within  the  state.  We  think, under  the  pleadings 
«a  they  stood  at  the  time  the  final  order  was 
made,  the  court  was  unwarranted  in  appoint- 
ing a  permanent  receiver  of  the  property  of  de- 
fendant. That  it  is  necessary  that  the  execu- 
tion should  run  in  the  county  of  defendant's 
residence,  has  been  held  in  the  following  cases: 
Heed  ▼.  Wheatan,  7  Paige.  603,  34  Am.  Dec. 
866;  WilUarM  ▼.  Bogebwm,  8  Pai^.  470; 
BmWi  T.  FiicK  Clarke,  Ch.  265;  Withur  v. 
OoUigr,  Id.  815;  Foz  v.  M(yyer,  54  N.  Y.  125; 
Durand  v.  Oray,  129  HI.  9.  In  this  latter  case, 
in  speaking  of  the  purpose  of  the  issuance  and 
return  of  execution,  the  court  said:  '*The 
purpose,  then,  being  to  establish  a  material 
fact,— namely,  that  the  defendant  has  or  has 
not  property  whereon  an  execution  may  be 
leyied, — it  is  manifest,  first,  that  if  the  plain- 
tiff in  execution  knows  that  the  defendant  in 
execution  has  property  in  a  particular  county. 
be  should  send  an  execution  to  that  county; 
second,  the  execution  should  be  sent  also  to 
any  and  every  county  in  which  there  is  a  legal 
presumption  that  the  defendant  in  execution 
faas  property.  If  a  person  resides  and  does 
business  in  the  same  county,  it  is  le^lly  pre- 
sumed that  he  has  property  there  liable  to  exe 
cution,  for  ownership  is  presumed  from  posses- 
sion, and  insolvency  is  exceptional,  and  must 
always  be  proved."  The  question  will  be 
found  quite  fully  discussed  m  tbi.s  case  from 
Illinois.    It  has  sometimes  been  held  tbat  the 


existence  of  insolvency  on  the  part  of  a  debtor 
precludes  the  necessity  of  the  issuance  of  exe- 
cution. Payne  v.  Sheldon,  68  Barb.  169;  Tur- 
ner V.  Adams,  46  Mo.  95.  There  was  an  alle- 
gation of  insolvency  in  the  complaint  in  this 
caae.  The  complaint  was  verified  by  an  attor- 
ney on  information  and  belief.  The  allega- 
tions of  insolvency  were  in  direct  terms  denied 
in  the  answer  verified  by  an  officer  of  the  de- 
fendant. The  admission  of  the  judgment  and 
the  issuance  and  return  of  the  execution  as 
stated  in  the  complaint  would  not  necessarily 
show  an  insolvency  even  under  the  deOniiion 
of  insolvency  found  in  §  4661,  Comp.  Laws. 
We  must  therefore  hold  that,  under  the  plead 
ings  as  they  stood,  the  allegations  of  insolvency 
were  successfully  overcome. 

We  are  clear  that  the  court  was  not  author- 
ized in  making  the  order  from  which  the  ap- 
peal was  taken.  A  fortiori  was  it  without 
authority  to  make  the  original  ex  parte  order. 
But  the  order  making  the  receivership  perma- 
nent terminated  and  extinguished  the  ex  parte 
order,  and  the  order  making  the  receivership 
permanent  is  reversed,  but  without  prejudice 
to  another  application  for  a  receiver,  should 
plaintiff  be  su  advised.  The  district  court  will 
direct  the  receiver  to  return  to  defendant  all 
property  of  every  character  received  by  him  as 
such  receiver,  and,  when  all  property  is  thus 
accounted  for,  ^the  receiver  will  be  dis- 
charged. 

Bevereed. 

All  concur. 

Rehearing  denied  February  9.  1895. 


property  and  appointment  of  a  receiver.  Hoi- 
brook  V.  Orgier,  8  Jones  &  8. 8B. 

Under  tbe  provisions  of  the  Code  establlshinir 
•npplcmenttfl  proceed Ioks  which  take  the  place  of 
creditors^  bills,  tbe  whole  prooeedinff  Is  after  tbe 
return  of  tbe  execution  unsatisfied  and  cannot  be 
Instituted  before  tbat  time.  People,  Fitch,  v. 
Mead,  29  How.  Pr.  800. 

A  receiver  may  be  appointed  In  supplemental 
proceedlnffs.  Tomlinson  ft  W.  Mfff.  Co.  v.  Shatto, 
84  Fed.  Rep.  881. 

In  supplemental  prooeedlngs  tbe  court  may,  at 
its  discretion,  appoint  a  receiver  immediately  upon 
discovery  of  assets.    Flint  v.  Webb,  tb  Minn.  288. 

If  tbe  examination  in  aid  of  execution  discloses 
tbe  existence  of  jewelry  of  a  character  wblob  tbe 
flheriff  mitrbt  not  be  able  to  levy  on,  a  receiver  will 
be  appointed  without  further  attempt  to  reach  it 
by  execution.  Frazier  v.  Barnum,  19  N.  J.  Bq.  816, 
^  Am.  Dec.  008. 

Wbere  upon  examination  of  a  judflrment  debtor 
upon  supplementary  prooeodlngs  it  appears  tbat 
lie  has  an  estate  in  land  as  tenant  by  tbe  curtesy, 
«nd  it  is  not  shown  that  an  execution  has  been  is> 
aued  and  returned  upon  tbe  judgment  since  he  ac- 
<iuired  the  estate,  a  receiver  to  sell  tbe  same  wUl 
not  be  appointed,  but  tbe  creditor  should  issue  an 
«zecution  upon  bis  Judgment  and  sell  tbe  debtor^s 
estate  thereunder.  Tbe  intent  of  tbe  Code  Is  to 
give  a  summary  remedy,  provided  by  proceedings 
supplementary  to  execution,  only  after  tbe  legal 
remedy  has  been  exhausted.  Bunn  v.  Daly,  24  Hun, 
586. 

But  if  tbe  examination  shows  tbe  possession  of 
heavily  encumbered  real  estate  out  of  wbich  it  Is 
improbable  that  the  execution  can  be  collected 
<even  In  part,  sucb  fact  will  not  prevent  the  appoint- 
tnent  of  a  receiver.  Baker  v.  Herkimer,  48  Hun,  86. 

The  owner  of  a  Judgment  which  is  a  lien  on  real 
<eeiate  cannot  obtain  possession  of  tbe  real  estate 
througn  a  receiver  appointed  in  supplemental  pro- 
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ceedings  without  a  sale  under  tbe  Judgment.  Al- 
bany City  Nat.  Bank  v.  Gay  nor,  67  How.  Pr.  421. 

A  Judgment  debtor  will  not  be  compelled  to  de- 
liver property  to  a  receiver  in  nupplementary  pro- 
ceedings which  is  within  the  reach  of  execution. 
First  Nat.  Bank  v.  Martin,  49  Hun,  671. 

The  fact  tbat  property  discovered  by  supple- 
mental proceedings  is  of  such  a  character  tbat  an 
execution  could  be  levied  on  it  will  not  prevent  the 
appointment  of  a  receiver  to  take  possession  of  it 
without  the  issuance  of  another  execution  to  reacb 
it.    Heroy  v.  Gibson,  10  Bosw.  601. 

Under  tbe  new  Code  In  New  Fork  a  receiver  may 
be  appointed  during  tbe  examination  of  a  third  per- 
son supplementary  to  tbe  issuance  of  tbe  execution 
but  before  it  has  been  returned.  De  Vi7i8r  v. 
Smith,  6  N.  T.  dr.  Proc.  Bep.  804,  1  How.  Pr.  N. 
8.  48. 

Some  conflict  to  noticed  here  althougb  tbere  may 
bare  been  cbange  enough  in  tbe  reading  of  the 
statute  to  account  for  it.  However  tbe  decision  In 
10  Boeworth  seems  to  be  placed  on  general  princi- 
ples and  the  conflict  would  seem  therefore  to  t>e 
tbe  broader  one  as  to  wbat  is  necessary  to  autbor- 
ize  tbe  receivership  wbich  resulted  in  the  conflicrt^ 
Ing  rulings  as  to  necessity  of  return  tuvra. 

In  South  Carolina  a  receiver  may  be  appointed 
in  supplementary  proceedings,  alttaougb  the  prop- 
erty discovered  to  such  as  to  be  subjeet  to  levy  and 
sale  under  execution.  Dilling  v.  Foster, 21 9.  C.  884. 

If  tbe  supplementary  proceedings  show  that  the 
defendant  bas  property  liable  to  execution  sufll- 
clentto  satisfy  the  Judgment,  the  court  bas  no  au- 
thority to  appoint  a  receiver.  Second  Ward  Bank 
V.  Upmann,  12  Wis.  480. 

Sffeetofhiehu, 

A  court  of  equity  will  not  interfere  in  favor  of  a 
person  wbo  omits  to  avail  himself  of  his  legal  rem- 
edy in  due  time.  Drewry  v.  Barnes,  8  Buss.  Cb« 
106,  6L.  J.  Cb.  N.  S.  47.  H.  P.  F. 
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STATE   SAVINGS    BANK    OP    BUTTE 

CITY,  Appt., 

Alexander  JOHNSON  et  al„  BetpU. 

i Mont. ) 

1  •  An  aetlon  to  enforce  liability  of  tme- 
tees  of  a  corporation  for  failure  to  make  re- 
ports to  for  a  penalty  wlibin  tbe  meanlnir  of  tbe 
statute  of  Umitatlona. 

2.  A  continuance  in  maceemMiyre  years  of 
a  default  by  trustees  of  a  corporation  as  to 
making  reports  does  not  prevent  the  running  of 
tbe  statute  of  limitations  against  their  liability 
for  such  default  Crom  the  time  it  first  occurred. 

(July  18,  188(U 

APPEAL  by  plaintifl  from  a  judgment  of 
the  District  Court  for  Silver  Bow  County 
in  favor  of  defendants  in  an  aciion  brought  to 
enforce  against  defendants,  trustees  of  a  cor- 
poration, corporate  debts  because  of  their  fail- 
ure to  publish  statements  of  tbe  condition  of 
the  corporation  as  required  by  law.    Affirmed, 

Statement  by  De  Witt,  J.  : 

Upon  tbe  sustaining  of  the  defendants*  de- 
murrer to  the  complaint,  ludgment  was  ren- 
dered in  their  favor,  and  the  plaintiff  ap- 
peals. The  complaint  sets  up  that  tbe  Big- 
hole  Lumber  Company  is,  and  since  May  4, 
188-,  has  been,  a  corporation  organized  under 
the  laws  of  the  state  of  Montana,  and  that 
the  defendants  Trask,  Johnson,  and  Williams 
aie,  and  ever  since  the  organization  of  the 
corporation  have  been,  its  trustees.  This 
action  was  brought  against  these  three  trust- 
ees. It  appears  by  the  complaint  that  the 
Bighole  Lumber  Company  became  indebted 
to  the  plaintiff  as  follows:  $2,048.50  Au- 
gust 1,  1892;  $1,492.71  June  10.  1891;  $1,- 
862.15  June  1,  1891,  and  $1,042.12  June  6, 
1892.  These  sums  have  never  been  paid. 
The  Bighole  Lumber  Company  never  made 
any  report  as  required  by  the  statutes  of  the 
state,  and  for  this  reason  plaintiff  seeks  to 
charge  the  trustees  with  the  amounts  above 
mentioned.  Oann  v.  Smtzer,  9  Mont.  408. 
The  demurrer  was  upon  the  ground  that  the 
action  was  barred  by  the  provisions  of 
^  45,  Code  Civ.  Proc.  1887.  That  section 
provides  that  an  action  for  a  penalty  or  a 
forfeiture,  when  tbe  action  is  given  to  an 
individual,  or  to  an  individual  and  the  state, 
except  when  the  statute  imposing  it  prescribes 
a  different  limitation,  shall  be  commenced 
within  one  year  from  the  time  the  cause  of 
action  accriMd.  Tbe  contention  upon  the 
demurrer  was  that  the  action  of  this  plaintiff 
against  the  trustees  of  the  Bighole  Lumber 
Company  was  one  for  a  penalty,  and  there- 
fore was  barred,  because  the  last  item  of  the 
indebtedness  against  the  Bighole  Lumber 
Company  accrued  on  August  1,  1892,  and 
the  aefault  of  tbe  trustees  in  making  a  report 


occurred  on  September  20,  1892,  and  that 
this  action  was  not  commenced  until  Feb* 
ruary,  1894.  which  was  more  than  one  year 
after  the  accruing  of  the  cause  of  action. 

MewTB,  Bobineon  A  Stapleton  for  ap- 
pellant. 

Messr9,  Corbett  A  Welcome*  for  re- 
spondents: 

This  action  was  commenced  on  the  8d  day 
of  February,  1894,  more  than  one  year  aft^ 
the  Ist  dav  of  August,  1892,  the  date  oi> 
which  the  last  item  of  plaintifTs  account  be- 
came due,  and  more  than  one  year  after  the 
20tb  day  of  September,  1892:  so  that  at  the 
time  this  action  was  commenced  the  statute  of 
limitations  had  run  against  the  same  whether 
the  cause  of  action  accrued  against  the  trusteea- 
at  the  time  these  certain  debts  were  contracted 
by  the  corporation,  or  whether  the  cause  of 
action  accrued  at  the  first  time  thereafter  when 
tbe  defendants  under  the  statute  should  have 
filed  their  annual  report. 

An  action  for  penalty  or  forfeiture  when  an 
action  is  given  to  an  individual  or  to  an  indi- 
vidual and  the  territory,  except  where  the  stat- 
ute imposing  it  prescribed  a  different  limita- 
tion, shall  be  commenced  within  one  year 
from  the  lime  the  cause  of  action  arose. 

Code  Civ.  Proc.  chap.  8,  §  45. 

This  is  an  action  for  penalty  under  the  stat- 
ute. 

MerehanUf  Bank  v.  EUn,  85  N.  Y.  412;  HaU 
tey  V.  McLean,  12  Allen,  438,  90  Am.  Dec.  157t 
IrvinB  V.  McKeon,  23  Cal.  472;  Protidenre 
Steam  Engine  Co.  v.  Hubbard.  101  U.  8. 188,  S'S 
L.  ed.  786;  Chase  v.  Curti$,  113  U.  S.  452.  28 
L.  ed.  1038;  Lonee  v.  BuUard,  79  N.  Y.  404; 
Cook,  Stock  &  Stockholders,  §  223;  Lar- 
een  v.  James,  1  Colo.  App.  313 ;  Cans  v. 
Stoiteer,  9  Mont.  408;  Wethey  v,  Kemper,  IT 
Mont  491. 

A  distinction  has  been  drawn  between  an 
action  against  a  trustee  of  a  corporation  for 
permitting  the  contraction  of  a  debt  by  a  cor- 
poration in  excess  of  its  capital  stock,  and  an 
action  against  a  trustee  given  by  the  statute 
upon  tbe  failure  of  trustees  to  make  the  report 
as  required  by  law 

WUes  V.  Suydam,  64  N.  Y.  178;  Stephens  v. 
Fox,  83  N.  Y.  313;  Milfer  v.  W?iite,  50  N.  Y. 
137;  Flash  v.  Conn,  109  U.  8.  871,  27  L.  ed. 
966;  Chase  v.  Curtis,  113  U.  8.  452.  28  L.  ed. 
1088;  Cook,  Stock  &  Stockfaolders.g  223. 

Neither  the  continuance  of  the  default,  nor 
subsequent  omissions  on  tbe  part  of  tbe  com- 
pany to  make  a  report  could,  as  to  the  debt  io 
question,  either  -renew  the  old  liability  or  cre- 
ate a  new  right  of  action. 

Trinity  Church  v.  Vanderbilt,  98  N.  Y.  175; 
Loses  V.  Bullard,  79  N.  Y,  405;  Nimmons  v. 
Tappan,  2  Sweeny,  652:  Chase  v.  Curtis,  11$ 
U.  6.  459,  28  L.  ed.  1041. 

De  Witt»  J.,  delivered  the  opinion  of  tbe 
court: 
There  are  only  two  points  to  be  decided  ia 


Nora— As  to  tbe  liability  of  directors  of  a  oor-  l  (Md.)  2  L.  B.  A.  770,  Reversed  by  110  U.  &  667, 
poration  for  failure  to  make  reports,  see  Gold  v.    L.ed.  1198. 
ayne  (N.  T.)  17  L.  B.  A.  767;  Attriil  v.  Huntington  I 

88  L.  aA. 
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this  case :  (1)  Is  this  an  action  for  a  pen- 
alty? If  It  IS,  the  cause  of  action  accrued 
as  to  some  Items  on  September  20,  1891,  and 
in  1892  as  to  others,  when  the  trustees  failed 
to  make  their  reports,  and  more  than  one 
year  elapsed  from  then  to  the  commencement 
of  this  action.  This  would  be  sufficient  to 
dispose  of  the  case,  except  that  it  is  con- 
tended further  (2)  that,  even  if  the  year's 
limitation  has  run  since  September  20,  1891, 
or  1892,  still  it  appears  by  the  complaint 
that  the  trustees  aj;ain  defaulted  on  Septem- 
ber 20,  1898,  and  therefore  aeain  started  the 
cause  of  action  running,  lliose  two  ques- 
tions will  be  examined. 

1.  Is  the  action  one  for  a  penalty?  We 
have  no  doubt  that  this  action  is  one  for  a 
penalty,  as  far  as  tbe  application  of  the  stat- 
ute of  limitations  is  concerned.  Haluy  t. 
McLean,  12  Allen,  438,  90  Am.  Dec.  157; 
Merchant  Bank  v.  Blin,  85  N.  Y.  412; 
Kerr,  Business  Corp. ;  Larsen  ▼.  Janus,  1 
Colo.  App.  813 ;  Irvine  v.  MeKeon,  23  Cal. 
472 :  Chase  v.  Ourtie,  118  U.  S.  452,  28  L. 
ed.  1038;  Providence  Steam  Engine  Co.  v. 
Huhbard,  101  U.  S.  188,  25  L.  ed.  786 ;  2 
Moiawetz,  Priv.  Corp.  §  907:  8  Thomp. 
Corp.  $g  4144,  4166;  1  Cook,  Stock  & 
Stockholders,  g  228.  A  statute  of  this  na- 
ture is  not  universally  held  to  be  penal. 
Thomp.  Corp.  §  4165;  Morawetz,  Priv. 
Corp.  $3  907  ei  seq.  But  we  are  of  opinion 
that,  in  applying  the  appropriate  section  of 
the  statute  of  limitations,  the  action  is  classi- 
fied as  penal.  Oane  v.  Switser,  9  Mont.  413 ; 
Elkhom  Trading  Co,  v.  Tacoma  Min.  Co.  16 
Mont.  322 ;  Weihey  v.  Kemper,  17  Mont.  491. 
Therefore,  tbe  action  beinx  for  a  penalty, 
the  cause  of  action  is  barred  in  one  year  from 
the  accruing  thereof.  Code  Civ.  Proc.  1887, 
§  45.  Tbe  accounts  against  the  corporation 
matured  at  different  times  during  the  years 
1891  and  1892.  The  trustees  defaulted  in 
making  their  report,  required  by  law,  both 
in  1891  and  18S2,  and,  indeed,  during  every 
year.  As  to  some  of  the  accounts,  the  cause 
of  action  arose  against  the  trustees  upon  the 
default  in  1891,  and  upon  others  in  1892. 
This  action  was  commenced  in  1894.  There- 
fore, as  to  all  of  the  accounts  more  than  one 
vear  had  run  since  the  accruing  of  the  lia- 
bility by  tbe  trustee  by  reason  of  their  de- 
fault in  filing  the  papers  required  by  law. 

2.  Tliese  views  would  be  sufficient  for  the 
decision  of  the  case  were  it  not  that  the  ap- 
pellant makes  another  contention.  It  is  this : 
That  while  the  liability  which  a  trustee  had 
incurred  bv  reason  of  his  default  on  Septem- 
ber 20,  1892,  was  barred  in  one  year, — that 
is  to  say,  on  September  20,  1893,— still  he 
defaulted  again  on  September  20,  1893,  and 
another  period  of  one  year's  liability  com- 
menced to  run.  But  this  view  is  not  sus- 
tained by  the  decided  cases.  The  case  of 
Gane  v.  Switur  is  not,  in  its  facts,  in  point 
upon  this  proposition.     We  have  not  been 
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able  to  find  that  any  of  the  text  writers  sus- 
tain the  position  of  the  appellant,  except  that 
Mr.  Kerr,  in  his  work  on  Business  Corpora- 
tions, at  page  188,  makes  the  following  re- 
marks :  ^  A  trustee  in  office  at  the  time  the- 
oor Deration  fails  to  make  its  annual  report 
is  liable  for  all  the  existing  debts  of  the- 
company,  and  such  as  may  thereafter  be  con- 
tracted until  the  report  is  filed ;  and  such  lia- 
bility attaches  upon  each  default  of  the  com- 
pany as  lone  as  tbe  trustee  remains  in  office, 
so  that,  although  there  have  been  similar 
successive  defaults  of  the  company,  and  the- 
first  of  which  was  more  than  three  years  be- 
fore suit  brought,  but  the  last  was  withii> 
three  years,  the  action  is  maintainable  upon 
the  last  default,  and  tbe  statute  of  limitations 
is  not  a  bar.  A  new  and  original  liability 
is  created  on  ench  default,  and,  if  any  of  tbe 
defaults  are  within  three  years,  such  default 
may  be  made  the  foundation  of  the  action ; 
the  creditor  is  not  bound  to  confine  himself 
to  the  first  default."  The  authority  of  the 
writer  for  this  statement  is  in  the  case'of  Nim- 
mons  V.  Tappan^  2  Sweeny,  652.  This  case 
was  decided  in  the  superior  court  of  the 
city  of  New  York  in  1870.  Mr.  Kerr's  book 
was  written  in  1890,  and  it  seems  that  he 
takes  his  law  from  a  decision  of  a  nui  privs 
court,  when  it  was  the  fact  that  at  that  time 
the  court  of  appeals  of  New  York  had  held 
precisely  the  contrary.  Losee  v.  Bullard, 
79  N.  Y.  404 ;  Trinity  Church  v.  Vanderbilt, 
98  N.  Y.  170.  In  the  former  case,  in  the 
court  of  appeals,  Rapallo,  J.,  said:  ^The 
appellants  claim  that  the  failure  to  file  the 
certificate  in  each  year  after  1868,  created  a 
new  liability  on  the  part  of  the  defendant, 
and  that  consequently  the  default  in  1873 
and  the  subsequent  years  can  be  resorted  to 
for  the  purpose  of  maintaining  this  action 
and  avoiding  the  effect  of  the  statute  of  lim- 
itations. We  think  this  positiun  untenable 
for  two  reasons.  In  the  first  place  the  stat- 
ute requires  that  the  action  be  brought  withio 
three  years  from  the  time  the  cause  of  ac- 
tion accrued.  The  action  was  for  a  statutory 
penalty.  This  penalty,  if  it  ever  was  in- 
curred, was  completelv  incurred  in  1868,  and 
tbe  testator  of  the  plaintiffs  could  then  have 
brought  his  action  therefor.  We  do  not  think 
that  the  continuance  of  the  default  in  suc- 
cessive years  bad  the  effect  of  renewing  the 
liability  of  the  respondent,  as  would  a  new 
promise  or  a  payment  on  account,  in  the  case 
of  a  liability  founded  on  contract."  Loms 
V.  BuUard,  79  N.  Y.  406.  No  authority  for 
appellant's  position  is  presented,  other  than 
this  discredited  case  of  Nimvnons  v.  Tappan, 
2  Sweeny,  652. 

We  are  of  opinion  that  the  demurrer  to  the 
complaint  was  properly  sustained,  and  th& 
judgment  iciU  therefore  be  affirmed. 

Hnntt  J.,  concurs.    Pemberton,  Oh.  J.. 

did  not  sit. 
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Charles  O.  CRISWELL,  Respi., 

V. 

MONTANA  CENTRAL  RAILWAY  COM- 

PANY.  Appt 

0»  Moat  107.) 

▲  statute  Imposiiii^  liability  upon  em- 
ployers for  iojuries  caused  by  negligeooe  of 
fellow  lervaDtfl,  wbicb  Is  applicable  to  domestic 
but  not  to  foreign  railroad  companies,  is  abro. 
gated  by  tbe  adoption  of  a  Constitution  provid- 
ing tbat  foreign  corporations  shall  not  enjoy 
greater  privileges  than  those  enjoyed  by  domes* 
tic  corporations. 

(April  la,  1898.) 

APPLICATION  for  rehearing  of  an  appeal 
by  defeodant  from  a  judgment  of  the  Dis- 
trict Court  for  Cascade  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  the  negligence  of  one  of  defend- 
ant's servants  for  which  it  was  responsible. 
Rehearing  ffranUd  and  judgmeni  reversed. 

The  case  sufficiently  appears  in  the  opinion. 

Meur$.  W.  W.  Dixon  and  A.  J.  Shores* 
for  appellant: 

At  the  time  of  the  adoption  of  the  Constitu- 
tion of  this  state,  §  697,  Com  p.  Stat.,  applied 
only  to  domestic  companies  and  Imposed  upon 
domestic  railway  corporations  a  hurden  that 
was  not  imposea  by  any  law  of  the  state  upon 
railway  companies  doing  business  in  this  state 
which  were  organized  under  the  laws  of  any 
other  state  or  territory. 

Section  11,  art.  15»  of  the  Constitution  was 
intended  to  prevent  the  imposition  of  a  burden 
upon  a  domestic  corporation  not  imposed  upon 
a  foreign  company  of  the  same  or  similar  char- 
acter, and  since  the  statute  in  question  did  im- 
pose a  burden  upon  a  domestic  railway  com- 
pany which  was  not  imposed  upon  a  railway 
company  doing  business  in  this  state  organ- 
ized under  the  laws  of  another  state  or  terri- 
tory, the  statute  is  obnoxious  to  the  constitu- 
tional provision. 

Messrs.  Henry  N.  Blake*  Larg^ent  & 
Hantoon*  and  QeotgB  F.  Shelton  for  re- 
spondent. 

Hunt*  J.,  delivered  the  opinion  of  the 
court. 

Having  decided  by  the  opinion  of  the  chief 
justice  that  |  697  of  the  Compiled  Statutes 
of  1887  (5th  division)  modified  the  common- 
law  rule  in  regard  to  the  liability  of  railroad 
companies  to  their  servants  for  the  negligence 
of  servants  of  a  higher  grade  (17  Mont.  189) , 
the  court  granted  a  rehearing  upon  this  fur- 
ther question,  which  was  not  urged  upon  the 
original  argument,  but  which  became  vital 
in  consequence  of  the  views  of  the  court, 
namely :  What  effect  did  §  11  of  arl.  15  of 
the  Constitution  of  the  state  have  upon  said 
g  697  of  the  Compiled  Statutes?  Section  697 
£eing  quoted  in  full  in  the  opinion,  it  is 
unnecessary  to  repeat  it.    The  contention  of 


the  appellant  is  that  it  was  Intended  bj  the 
legislature  that  said  section  was  to  apply, 
and  was  applied,  only  to  corporations  formed 
under  the  act  approved  May  7,  1878,  and  that 
the  rule  of  liability  established  by  ^  697  has 
never  been  extended  by  subsequent  legisla- 
tion ;  hence,  that  when  the  state  Constitution 
was  adopted,  in  1889,  §  697  was  applicable 
only  to  domestic  railroad  corporations;  and 
that,  therefore,  the  section  imposed  upon  do- 
mestic railway  companies  a  burden  that  was 
not  imposed  by  any  law  of  Montana  upon 
railroad  companies  doing  business  within 
this  state,  which  were  organized  under  the 
laws  of  any  other  state.  The  material  part 
of  §  11  of  art.  15  of  the  Constitution  of  the 
state  is  as  follows :  **  And  no  company  or 
corporation  formed  under  the  laws  of  any 
other  country,  state,  or  territory,  shall  have, 
or  be  allowed  to  exercise  or  enjoy  within 
this  state  any  greater  rights  or  privileges 
than  those  possessed  or  enjoyed  by  corpora- 
tions of  the  same  or  similar  character  created 
under  the  laws  of  the  state."  Examining 
§  697  of  the  Statutes,  we  first  find  it  as  §  20  of 
^  An  Act  to  Provide  for  the  Formation  of  Rail- 
road Corporations  in  the  Territory  of  Mon- 
tana, **  passed  over  the  governor's  veto,  on 
May  7,  1878  (Mont.  Laws  1878,  Ex.  Sess. 
pp.  98  etseq.).  That  act  provided,  as  its 
title  indicates,  for  the  incorporation  of  rail- 
road companies  in  the  territory.  The  num- 
ber of  persons  who  might  constitute  the  body 
corporate,  the  certificate  required,  the  powers 
to  carry  out  the  objects  of  the  incorporation, 
the  regulation  of  the  payment  of  the  capital 
stock,^the  organization  of  the  board  of  direct- 
ors, the  right  of  way  over  public  lands,  and 
powers  and  proceedings  for  purposes  of  con- 
demnation, the  time  when  operations  must  be 
commenced,  the  powers  of  the  company  to 
borrow  money,  the  regulations  of  fares  and 
freight  rates,  tJie  annual  reports  to  the  terri- 
torial auditor,  and  other  matters  appropriate 
to  the  exercise  of  corporate  powers,  and  to  the 
regulation  of  corporations  formed  for  railroad 
construction  and  operation,  were  covered  by 
the  25  sections  of  the  law.  Throughout  these 
sections  references  are  to  corporate  associa- 
tions under  **  this  act"  (§§2,  12-14)  ;  or  named 
in  **said  certificate  of  incorporation"  (^  7)  ; 
or  ''to  any  railroad  corporation  incorporated 
under  this  act"  (§  8)  ;  or  to  "such  road"  (§  9)  ; 
**such  corporation"  (§^  11,  15-18).  Section 
19  provides  that  ''nothing  in  this  act  shall  be 
construed  to  make  the  territory  ...  re- 
sponsible for  any  debts  or  obligations  of  anv- 
character  which  may  be  contracted  by  such 
corporations. "  Then  comes  §  20  (Comp.  Stat. 
§  697) ,  as  follows :  "  Sec.  20.  That  in  very 
case  the  liability  of  the  corporation  to  a  serv- 
ant or  employee  acting  under  the  orders  of 
his  superior  shall  be  the  same  in  case  of  in- 
jury sustained  by  default  or  wrongful  act  of 
his  superior,  or  to  an  employee  not'appointed 
or  controlled  by  him,  as  if  such  servant  or 
employee  were  a  passenger. "  Section  21  per- 
tains to  the  amount  of  capital  stock  of  *'said 


NOTS.— For  self-ezecntingr  constitutional  pro- 
visions, see  Willis  v.  Mabon  (Minn.)  16  L.  U.  A.  281, 
and  note;  also.  Beard  v.  Hopkinsville  (Ky.)  28  L.  B. 
A.  402;  Hickman  v.  Kansas  (Mo.)  28 L.  R.  A.  666;  8t- 

38  L.  R  A. 


Louis,  A.  ft  T.  R.  Go.  ▼.  Fire  Asso.  of  Pbiladelphia 
(Ark.)  28  L.S.  A.  88:  Wasbinirtonlan  Home  v.  Cbi- 
Cairo  (Dl.)  29  L.  R.  A.  7B6;  People,  Modelland,  v.  Bot>- 
erU  (N.  Y.)  31 L.  fi.  A.  889. 
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corporation, "  and  to  the  ezpenses  of  the  con- 
auuction  of  **8aid  road.**  Section  22  ex- 
preaaly  refers  to  **8ald  corporations  formed 
hereunder."  Sections  28  and  24,  relating  to 
freight  rates  and  accounts,  do  not  appear  so 
clearly  by  particular  words  to  be  expressly 
limit^  to  domestic  corporations,  although 
it  would  seem  that  when  considered  with  the 
-whole  context,  which  pertains  to  the  forma- 
tion of  railroiEids  within  the  territory,  and 
-with  relation  to  the  fact  that  in  1878  there 
were  no  railroads  within  the  territory  of  Mon- 
tana to  be  rejirulated,  these  sections,  too,  were 
limited  in  their  application  to  railroads 
formed  under  the  act  of  which  these  two  were 
part.  But  that  g  20  refers  to  corporations 
created  under  the  act  in  which  that  section 
is  fouud  is  clear  from  the  particularization 
of  corporations  to  be  made  liable  in  every 
case.  **  The  corporation"  is  eauiyalent  to  the 
words  **  any  corporation  formed  under  the  pro- 
visions  of  the  act  controlling  the  incorpora- 
tion of  railroad  companies  within  Montana." 
This  construction  is  literal,  but  none  the  less 
in  harmony  with  the  sense  of  the  words  and 
clauses  in  the  different  parts  of  the  statute, 
«nd  with  the  subject-matter  and  general  pur- 
pose thereof.  The  courts  cannot  extend  the 
application  of  the  particular  provision  re 
ferred  to  beyond  the  apparent  intent  of  the  leg- 
islature. There  were  several  statutes  enacted 
in  1887  permitting  certain  foreign  railroad 
companies  to  extend  their  railway  lines  into 
Montana  (Comp.  Stat.  div.  6,  %>^  102  et  $eq.)  ; 
but  the  respondent  does  not  argue,  nor  do  we 
think  it  could  be  maintained,  that  by  such 
provisions  there  was  expressed  or  implied  any 
purpose  other  than  to  confer  upon  such  for- 
eign companies  such  corporate  rights,  powers, 
immunities,  and  franchises  as  are  necessary 
to  the  complete  exercise  of  the  privileges  of 
buildinir,  maintaining,  and  operating  their 
«xtende3  lines  within  the  territory. 

Holding,  therefore,  that  §  697  applied  to 
domestic  railroad  corporstions  only,  What 
«flect  did  the  adoption  of  the  Constitution 
have  upon  that  section?  Nocomment  is  neces- 
sary to  demonstrate  that  a  rule  of  liability 
by  which  a  domestic  railroad  company  may 
suffer  heavily  for  negligence  of  an  employee, 
where  another,  but  foreign,  railroad  corpora- 
tion cannot  be  made  liable  at  all  for  like  neg- 
ligence, is  the  imposition  of  a  burden  upon 
the  former,  and  not  upon  the  latter.  Whether 
the  legislature  of  the  state  may  impose  such 
different  burdens  Is  immaterial  to  the  ques- 
tion under  consideration.  Without  decid  ing 
that  question,  it  may  be  here  assumed  they 
can.  Still,  our  examination  will  not  go 
beyond  the  point  of  ascertaining  whether 
the  Constitution  by  §  11,  art.  15.  gupra,  has 
annulled  §  697.  or  whether  it  has  extended  it 
flo  that  it  has  become  applicable  to  all  rail- 
road companies,  foreign  and  domestic.  The 
constitutional  section  under  consideration  es- 
tablished a  principle  that  domestic  corpora- 
tions shall  not  be  discriminated  against  in 
the  enjoyment  or  possession  of  rights  and 
privileges  that  may  be  accorded  to  foreign 
corporations  of  a  like  character.  Just  what 
rights,  what  privileges,  what  burdens  or  lia- 
bilities, in  detail,  should  be  granted  or  im- 
posed, were  not  defined  by  the  constitutional 
^8  L.  R.  A. 


convention.  Those  are  matters  within  the 
sphere  of  legislation  subject  always  to  the 
constitutional  limitation  upon  such  legisla- 
tion. Take  the  instance  before  us.  The 
whole  subject  of  what  the  rule  of  liability 
of  a  corporation  for  personal  injuries  to  its 
employees  may  be,  where  the  corporation  is 
negligent,  was  left  to  the  legislature  to  con- 
trol by  appropriate  statutes,  the  Constitution 
simply  ordaining  that  all  home  companies 
shall  be  protected  against  laws  discriminat- 
ing against  them,  and  in  favor  of  foreign 
companies,  and  always,  as  provided  by  §  17, 
art.  15,  that  contracts  entered  into  between 
corporations  and  their  employees,  where,  as 
a  condition  of  employment,  the  corporation 
shall  be  released  or  discharged  from  liability 
on  sccount  of  personal  injuries  received  by 
the  servant,  while  in  the  service  of  the  cor- 
poration, by  reason  of  the  negligence  of  such 
corporation,  or  the  agents  or  employees  there- 
of, shall  be  null  ana  void. 

The  learned  counsel  for  the  respondent 
argues  that  §  11  is  self-executing.  We  agree 
with  him  in  that  contention,  but  not  to  the 
extent  he  would  apply  the  doctrine  of  self- 
execution.  The  prohibition  lays  down  a 
principle  of  protection  to  domestic  corpora- 
tions that  at  once,  upon  the  adoption  of  the 
Constitution  and  the  admission  of  the  state, 
became  a  sufficient  rule  by  means  of  which 
the  rights  and  privileges  possessed  by  do- 
mestic companies  were  and  are  protected 
against  legislative  or  other  discriminations 
extending^the  possession  or  enjoyment  of 
rights  or  privileges  to  foreign  corporations 
greater  than  those  already  possessed,  or  those 
that  may  be  attempted  to  be  granted  by  any 
future  action.  To  this  extent  the  provision 
was  completely  self-executing,  and  no  leg- 
islation was  required  to  give  the  prohibition 
full  force  and  operation.  Cooley,  Const. 
Lim.  p.  99. 

But  we  cannot  assent  to  respondent's  posi- 
tion that  the  object  of  the  constitutional 
.provision  was  to  establish  uniformity  with 
respect  to  the  two  classes  of  corporations 
by  making  laws  that  were  applicable  only  to 
the  domestic  class  at  the  time  of  the  adop- 
tion of  the  Constitution  extend  to  the  foreign 
class,  in  order  to  make  an  equal  liability  tor 
all,  or  that  the  clause  does  establish  uniformi- 
ty by  so  operating  upon  such  territorial  laws. 
As  said,  the  inhibition  at  once,  by  itself, 
prevented  the  discriminations;  but  there  is 
no  affirmative  language,  and  no  intent,  by 
the  words  used,  to  extend  to  foreign  com- 
panies the  burdens,  rights,  and  privileges  im- 
posed or  granted  by  law  to  domestic  corpora- 
tions. In  this  respect  legislation  must  be 
had  to  affect  such  corporations  by  force  of 
law.  By  g  1  of  the  schedule  of  the  Constitu- 
tion, all  laws  enacted  by  the  legislative  as- 
sembly of  the  territory,  and  in  force  at  the 
time  the  state  was  admitted  iuio  the  Union, 
and  not  inconsistent  with  the  Constitution, 
should  be  and  remain  in  full  force  as  the  laws 
of  the  state,  until  altered  or  repealed,  or  un- 
til expired  by  their  own  limitation.  This 
provision  is  likwise  self -executing.  By  it, 
rights  were  preserved.  It  operated  of  itself 
to  keep  in  force  a  system  of  laws  for  the  gov- 
ernment of  the  state,  unless  such  laws  were 
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Inoonsistent  with  the  CoDStitution.  But,  as 
to  any  such  repugnaat  statutes,  it  operated  as 
an  eiiective  repeal,  for,  when  the  Constitution 
became  the  fundamental  law,  acts  in  conflict 
with  it  yielded ;  and  when  the  question  of  a 
conflict  is  presented  to  the  court,  and  the  con- 
flict clearly  appears,  the  statute  must  be  de- 
cided to  be  inoperative  and  void.  Cooley, 
Const.  Lim.  p.  58.  As  the  supreme  court  of 
Illinois  has  very  recently  said,  by  way  of 
repetition  of  one  of  its  earlier  decisions: 
^The  understanding  with  all  persons  is,  that 
a  law  passed  either  before  or  after  the  adop- 
tion of  the  Constitution,  which  is  repugnant 
to  its  proyisions,  must  be  held  to  be  of  no 
valid  force,  and  precisely  as  if  It  had  been 
repealed  before  the  performance  of  the  act.  ** 
Waahingtonian  Home  y.  Chicago,  157  111.  414, 
29  L.  R.  A.  798.  We  find  high  authority  for 
our  opinion  in  the  case  of  Norton  y.  Browns- 
tiUe  Taxing  Dist.  Comra,  129  U.  S.  479,  82 
L.  ed.  774,  where  the  Supreme  Court  refused 
to  uphold  the  doctrine  that,  when  a  state  gov- 
ernment commenced  under  a  new  Constitu- 
tion, an  act  of  the  legislature  was  amended 
by  a  constitutional  provision  so  as  to  substi- 
tute a  vote  of  three  fourths  for  that  of  a  ma- 
jority of  votes  cast  at  an  election  for  or  against 
the  issuance  of  bonds.  The  court  refers  to 
the  argument  that  the  Constitution  extended 
the  law  to  the  enactment  of  a  statute,  and  re- 
ject the  view  that  a  law  inconsistent  with  the 
Constitution  when  adopted  is  re-enacted,  **so 
to  soeak,"  by  a  section  like  No.  1  of  the 
scheoule  to  the  Constitution  of  Montana. 
"The  power  of  ordinary  legislation,"  says 
Chief  Justice  Fuller,  "is  vested,  under  all 
our  Constitutions,  in  the  legislatures,  and 
the  constitutional  convention  of  Tennessee 
did  not  assume  to  exercise  such  power.  The 
amendment  of  a  law  is  usually  accomplished 
according  to  a  prescribed  course,  and  there  is 
nothing  here  to  justify  the  conclusion  that 
g  29  of  art.  2  was  designed  to  operate  by  way 
of  amendment  to  prior  laws,  nor  can  it  so 
operate,  nor  the  act  of  1870  be  held  to  have 
been  kept  in  force,  for  the  reasons  already  in- 
dicated. "  Norton  v.  Brownavills  Taxing  ViaU 
Comra.  129  U.  8.  479.  82  L.  ed.  774. 

From  these  yiews  it  follows  that  the  pro- 
hibition clause  against  any  discrimination 
against  a  domestic  corporation  is  self- execu- 
ting as  a  prohibition,  but  not  as  an  afflmative 
imposition  upon  or  securement  to  foreign 
companies  of  the  rights  or  privileges  ex- 
pressly only  accorded  by  the  state  laws  to  do- 
mestic companies.  It  also  follows  that  by 
1^  697  a  greater  burden  was  put  upon  appel- 
lant than  was  placed  upon  a  foreign  company 
of  a  similar  character.  The  statute,  there- 
fore, being  inconsistent  with  the  Constitu 
tion,  was  annulled  by  the  adoption  of  the 
Constitution. 

The  judgment  of  this  court  heretofore  ren- 
dered affirming  the  judgment  of  the  district 
court  is  set  aside  and  reversed,  and  the  judg- 
ment of  the  district  court  and  the  order  over- 
ruling a  motion  for  a  new  trial  are  reversed, 
and  the  cause  is  remanded,  with  directions  to 
grant  a  new  trial. 

Reveraed. 

Pembertont  Ch.  J.,  and  De  Witt,  J., 
concur. 

Si  L.R.  A. 


STATE  of  Montana,  ex  rel.  THOMAS  CRUSK- 
SAVINGS  BANK,  AppL, 

V. 

^               Alexander  P.  GILLIAM. 
( Mont. I 

A  statute  eztendlns^  the  time  for  redemp^ 
tion  upon  the  sale  of  morttrflfred  premtses  im- 
pairs the  obliffBtlon  of  the  contract  made  by  ^ 
pre>existlDg  mortffage. 

(July  18,  1898J 

APPLICATION  for  rehearing  of  an  appeal 
by  relator  from  a  judgment  of  the  Distript 
Court  for  Jefferson  County  denying  a  writ  of 
mandamus  to  compel  the  delivery  of  a  deed  to> 
property  which  had  been  purchased  at  a  sher- 
iff's sale.  Rehearing  granted  and  judgment  re- 
versed. 

The  facts  are  fully  stated  in  the  opinion  pub- 
lished in  81  L.  R.  A.  721. 

Mr.  T.  J.  Walah*  for  appellant: 

Even  in  the  absence  of  these  saving  pro> 
visions  the  presumption  would  be  strong  that 
the  new  statute  was  not  intended  to  affect  righta 
in  actions  pending. 

Wade,  Retroactive  Laws,  85,  60;  £ndlicb» 
Inter pretai  ion  of  ^^tatute8,  271-28d. 

No  state  shall  pass  any  law  impairing  the 
oblisation  of  contracts. 

U.  8.  Const,  art.  1,  §  10. 

No  law  impairing  the  obligation  of  contracts 
shall  be  passed  by  the  legislative  assembly. 

Mont.  Const,  art  1.  ^  11. 

As  the  question  is  a  Federal  one  the  duty  of 
this  court  and  of  counsel  before  it  is  done  if 
from  the  variotis  decisions  the  doctrine  estab- 
lished by  the  Supreme  Court  of  the  United 
States  can  be  ascertained  and  declared. 

The  identical  question  involved  in  this  case 
came  before  that  court  in  Bronaon  v.  Kinzie^ 
42  U.  S.  1  How.  811, 11  L.  ed.  148,  upon  the 
validity  of  a  statute  of  the  state  of  Illinois. 
There  was  no  redemption  statute  in  that  state 
prior  to  the  enactment  of  the  one  involved 
which  provided  that  the  debtor  should  have  a. 
year  to  redeem  and  that  the  property  should 
not  be  sold  unless  it  brought  two  thirds  of  the 
appraised  value.  Prior  thereto  sales  were  made 
in  chancery  and  a  deed  delivered  upon  con- 
firmation. The  court  held  the  statute  void  de- 
claring both  of  the  provisions  uoconstituiional. 

Eke  parU  City  Bank,  44  U.  S.  8  How.  828, 11 
L.  ed.  619;  Howard  y.  Bugbee,  65U.  8.  24  How. 
461, 16  L.  ed.  708. 

The  period  of  redemption  from  mortgage 
foreclosure  sales  cannot  be  extended  as  to> 
mortgages  in  existence  at  the  time  of  the 
change. 

Black,  Const.  Prohibitions,  105;  Cooley. 
Const.  Lim.  862;  Wade,  Retroactive  Laws,  125; 
Sedgw.  Stat.  &  Const.  Law,  616,  note  on  Re- 
demption Laws,  and  p.  626;  Hare,  Am.  Const. 
Law,  699  et  aeq,;  MeOracken  v.  Haytcard,  48* 
U.  S.  2  How.  608.  11  L.  ed.  897;  (Jantly  v. 
Swing,  44  U.  S.  8  How.  716, 11  L.  ed.  798:  Sco- 
bey  v.  Qibaon,  17  Ind.  572,  79  Am.  Dec.  490- 
Malony  v.  Fortune,  14  Iowa,  417;  Roaier  v. 
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Hale,  10  Iowa,  470.  77  Am.  Dec.  137;  Codding^ 
49A  Y.  BUpham^  86  K.  J.  £q.  574;  Baldwin  y. 
Flagg,  48  N.  J.  L.  495;  Allen  y.  Allen,  05  Cal. 
184,  16  L.  R.  A.  646;  Robarde  y.  Braton,  40 
Ark.  428;  CallinB  y.  CoUina,  70  Ky.  88;  I^in- 
mey  y.  Phinnep,  81  Me.  450.  4  L.  K.  A.  848. 

If  these  acts  so  change  the  nature  and  extent 
•of  the  existing  remedies  as  materially  to  impair 
the  rights  and  interests  of  the  owner  they  are 
jnst  as  much  a  Yiolation  of  the  compact  as  if 
thej  directly  OYertumed  his  interests. 

Oreen  y.  BiddU,  21  U.  8.  8  Wheat.  1,  5  L. 

^.  547;  Clark  y.  Jiepburn,  75  U.  S.  8  Wall.  822. 

19  L.  ed.  856;  Walker  y.  Wfutehead,  88  U.  S. 

16  Wall.  814,  21  L.  ed.  857;  Ounn  y.  Barry, 

^  U.  8.  15  Wall.  610.  21  L.  ed.  212;  Seibert  y. 

United  Statee,  Lewie,  122  U.  8.  284.  80  L.  ed. 

1161:  Edwards  y.  Keartey,  96  U.  S.  595.  24  L. 

«ed.  798;  United  States,  Butz,  y.  Muscatine,  75 

U.  S.  8  Wall.  575.  19  L.  ed.  490;   Louisiana, 

Banger,  y.  New  Orleans,  102  U.  8.  203,  26  L. 

^d.  132;  Kring  y.  Mitsouri,  107  U.  8.  221,  27 

L.  ed.  506. 

This  very  right  of  redemption  after  a  sale 
-under  a  decree  of  foreclosure  is  a  part  of  the 
<con tract  of  mortgage  where  the  law  giving  the 
right  exists  when  tbe  contract  is  made. 

Brine  v.  Hartford  F.  Ins.  Go.  96  U.  8.  627, 
:24  L.  ed.  858. 

Messrs.  Toole  Sb  Wallace  for  respondent. 

De  Witt»  J.,  delivered  the  opinion  of  the 
<iourt: 

Our  opinion  was  delivered,  and  the  decision 
tnade  in  this  case,  on  March  16,  1896.  At  that 
time  we  were  informed  that  the  case  of  B^iy 
'trly  Y.  Ba/rnitz,  55  Kan.  466,  81  L.  R.  A.  74, 
had  been  appealed  to  the  United  States  supreme 
'Court.  We  therefore  required  the  clerk  of  this 
<;ourt  to  hold  the  remittitur.  The  published 
report  of  Barnitz  v.  Beverly  in  the  United 
'States  Supreme  Court  has  recentlv  reached  us, 
and  we  granted  a  rehearing  in  this  case  of  our 
own  motion.  Tbe  United  States  Supreme 
Court,  in  Barnitz  y.  Beverly,  reversed  the  Kan- 
sas supreme  court  (163  U.  S.  118,  41  L.  ed.  98), 
end  also,  as  well,  overruled,  on  principle,  our 
decision  in  this  case  at  bar,  rendered  on  March 
16.  last  (18  Mont.  94.  81  L.  R.  A.  721).  We, 
liaving  decided  this  case  on  a  Federal  question 
solely,  and  our  decision  being  in  accord,  on 
f)rinciple,  with  the  United  States  Supreme 
Court,  at  the  date  of  its  rendition,  and  oyr  de- 
cision of  the  Federal  question  being  since  di- 
rectly overruled  by  tbe  Supreme  Court,  shall 
now  place  ourselves  in  accord  with  the  latest 
decision  of  the  superior  tribunal  upon  this  sub- 
ject. Therefore  the  judgment  of  this  court, 
instead  of  remaining  as  rendered  on  March  16, 
^ill  now  be  that  the  -judgment  of  the  district 
court  be  reversed,  ann  the  district  court  be  di- 
rected to  issue  the  writ  of  mandamus  as  prayed 
•for. 

Berersed. 

Hunt*  J.,  concurs,   Pemberton*  Ch.  J., 

4iot  sitting. 


B.  G.  OLSON  si  al.,  Respts., 

9, 

PORT  HURON  LIVE-STOCK  ASSOCIA- 
TION, Appt. 

I. Mont I 


The  pre^naney  of  OYvee  io  October  is  not  a 
breach  of  a  cod  tract  made  some  time  before  to 
deliver  them  *iQ  healthy  condition*" 

(June  28,1801) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Cboteau  County  in 
faYor  of  plaintiffs  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  prom- 
issory note  given  as  part  of  the  purchase 
price  of  certain  sheep.    Affirmed, 

Statement  by  Hani,  J.: 

Plaintiffs  and  respondents  sue  tbe  defendant, 
the  Port  Huron  livestock  Association,  a  cor- 
poration, to  recover  $792.17  and  interest  and 
attorney's  fees,  and  for  a  decree  foreclosing  a 
certain  chattel  mortgage  executed  by  Lewis 
Wilson,  the  president  of  the  defendant  com- 
pany, to  the  plaintiffs,  to  secure  a  promissory 
note  made  by  the  defendant  to  rhe  plaintiffs  on 
October  10,  1898.  for  said  sum  of  $792.17,  due 
twelve  months  after  date.  The  mortgage  was 
the  usual  chattel  mortgage,  and  embraced  825 
head  of  sheep  in  Cboteau  county.  The  defend- 
ant dented  the  alleged  debt,  or  any  debt,  and 
denied  that  the  mortgage  was  given  to  secure 
the  debt  evidenced  by  the  promissory  note 
heretofore  referred  to,  and  averred  that  the 
note  and  mortgage  were  giYcn  in  consideration 
of  the  covenants  and  agreements  on  the  part  of 
plaintiffs  contained  in  a  certain  contract  be- 
tween B.  G.  Olson  on  the  part  of  plaintiffs  and 
tbe  defendant  whereby  it  was  agreed  by  Olson 
to  extend  the  baliance  due  on  the  note  heretofore 
referred  to  for  twelve  months  afterdate  on  a 
new  note  to  be  made  after  the  s^d  Lewis  Wil- 
son, for  the  defendant,  should  pay  to  the 
Norihwestem  National  Bank  the  sum  of  $800, 
then  due  on  the  present  note.  This  contract 
also  contained  this  provision :  "I  do  also  hereby 
agree  to  submit  to  arbitration  a  claim  Lewfs 
Wilson  has  against  me  for  damages  for  lambs 
coming  or  dropping  last  winter  from  'sbeep 
sold  by  me  to  him.  for  which  said  note  was 
given;  and  to  pay  such  reasonable  damages,  if 
the  arbitrators  so  decide,  and  costs  of  said  arbi- 
tration if  case  is  decided  against  me.  The  ar- 
bitrators to  be  W.  Meade  Fletcher  on  the  part 
of  B.  G.  Olson,  and  Donovan  &  Lvter  for 
Lewis  Wilson."—  dated  October  10.  1898,  and 
signed  by  Olson  and  Wilson.  The  answer 
avers  that  the  defendant  has  demanded  the 
performance  of  the  covenants  and  agreements, 
but  plaintiffs  haYe  refused  to  keep  and  perform 
the  same.  For  further  defense  and  counter- 
claim the  defendant  alleged  that  in  August, 
1892,  plaintiffs  sold  to  defendant  850  head  of 
ewe  sheep,  for  which  it  agreed  to  pay  at  the 
rate  of  $8.50  per  head;  that  at  plaintiffs' re 
quest  the  defendant  allowed  the  ewes  to  remain 
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Nora.— As  to  warranty  of  soundness  of  animals. 

see  also  Joy  v.  Bltzer  (Iowa)  8  L.  S.  A.  184,  and  note; 

Hobart  v.  Youn^CVt.)  12  L.  B.  A  608,  and  noU, 

paff«8  006, 006;  also  McQuald  v.  Boss  (Wla.)  S  L.  R. 

'  A.  187,  and  note. 
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in  plaintiffs'  possession  until  the  lambs  should 
be  old  enough  to  wean,  plaintiffs  agreeing  to 
take  proper  care  of  said  sheep;  that  at  the 
time  of  making  said  purchase  the  sheep  were 
l^presented  to  be  in  good  condition,  and  noth- 
ing indicated  that  they  were  not  in  such  con- 
dition, and  defendant,  relying  on  Puch  repre- 
sentation, agreed  to  pay  for  said  sheep  the 
highest  price  then  ruHog;  that  on  October  10» 

1892,  plaintiffs  delivered  the  sheep  to  the  de- 
fendant, and  the  defendant  paid  part  of  the 
purchase  price  in  cash,  and  gave  its  note  for 
the  balance,  payable  one  year  from  date,  but 
that  during  the  time  between  the  purchase  and 
sale  of  said  sheep  as  aforesaid  and  the  delivery 
to  the  defendant,  and  while  the  sheep  were  in 
plaintiffs'  possession,  plaintiffs  negligently  per- 
mitted the  ewe  sheep  to  mix  with  the  male 
sheep,  whereby  a  large  number  of  said  ewes 
became  and  were  with  lamb  at  the  time  of  said 
delivery,  of  which  fact  the  defendant  was  un- 
aware; that  by  reason  of  said  negligence  many 
ewes  dropped  their  lambs  between  January  7, 

1893,  and  March  1,  1898;  that  by  reason  of 
plaintiffs'  negligence  In  permitting  the  males 
to  have  access  to  the  ewes,  and  the  consequent 
breeding  of  the  sheep  during  the  winter  sea- 
son, the  defendant  lost  218  head  of  ewes, 
worth  $768,  and  260  lambs,  worth  $375;  that 
on  October  10,  1898,  there  was  due  by  defend- 
ant to  plaintiffs,  for  the  balance  of  the  pur- 
chase price  of  said  sheep,  the  sum  of  $1,592.17, 
which  sum  the  defendant  refused  to  pay  unless 
plaintiffs  would  allow  reasonable  damages  for 
their  negligence;  that  thereupon  plaintiffs 
agreed  to  submit  the  controversy  to  arbitration, 
as  evidenced  by  the  contract  heretofore  referred 
to;  that  in  consideration  of  the  covenants  and 
agreements  of  said  contract  defendant  paid  to 
plaintiffs  the  sum  of  $800  in  money,  and  made 
the  mortgage  mentioned  in  the  complaint, 
which  sidd  principal  sum  mentioned  in  said 
note  and  mortgage  was  the  balance  of  the  pur- 
chase price  of  said  sheep  without  deducting 
anything  for  damages,  it  being  understood  and 
agreed  that  the  amount  of  damages  was  to  be 
settled  for  before  said  note  and  mortgage  be- 
came due.  The  defendant  asked  for  judi^ment 
for  $335.83.  The  replication  denied  all  the 
averm.ents  of  the  answer  stating  new  matter, 
i^nd  pleaded  the  lack  of  consideration  for  the 
alleged  agreement  in  relation  to  arbitration, 
and  alleged  that  the  only  consideration  for  the 
note  and  mortgage  was  the  indebtedness  of 
the  defendant  to  plaintiffs  of  $792.17,  as  al- 
leged in  the  complaint.  The  replicsition  also 
avers  that  the  agreement  to  arbitrate  was  never 
executed,  nor  did  the  arbitrators  ever  accept 
or  in  any  way  act  in  the  premises,  and  that  on 
March  15,  1894,  plaintiff  B.  G.  Olson  notified 
defendant  that  he  revoked  the  said  alleged 
agreement  to  arbritrate,  and  did  not  intend  to 
submit  anv  controversy  to  arbitrators.  It  is 
also  denied  especially,  among  other  things, 
that  plaintiffs  ever  at  the  time  of  the  purchase 
of  the  sheep  made  any  representations  or  agree- 
ments in  relation  to  the  sheep,  except  the  agree 
ment  made  part  of  the  replication.  It  is  then 
alleged  that  on  September  19,  1892,  plaintiffs 
and  defendant  entered  into  a  certain  contract, 
whereby  the  defendant  agreed  to  purchase,  and 
plaintiffs  agreed  to  sell  and  deliver,  850  ewes, 
more  or  less,  not  later  than  November  1,  1892. 
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This  agreement,  after  citing  the  consideraf  ioik 
of  $3.50  per  head,  recited  that  the  sheep  would 
be  delivered  not  later  than  November  1,  1892, 
*'aaid  sbeep  to  be  in  healthy  condition  at  time 
of  delivery."    In  consideration  of  the  cove- 
nants in  that  agreement  the  defendant  paid  to 
tbe  plaintiffs  $402.50,  and  agreed  to  pay  $1,- 
097.50  at  time  of  delivery  of  the  sheep,  and  the 
tmlance  was  to  be  secured  by  mortgage  on  said 
sheep.    The  plaintiffs  denied  all  negligeoce 
pleaded,  and  all  loss  by  reason  of  any  n^li- 
gence  on  their  part.    A  jury  was  sworn  to  try 
the  case.    Tbe   defendant* admitted  the  due 
execution  of  the  mortgage  described  in  the 
complaint,  and  plaintiffs  rested.    Thereupon 
the  defendant  sought  to  introduce  in  evidence 
the  contract  in  relation  to  settling  the  dispute 
between  the  parties  by  arbitration.    The  plain 
tiffs  objected,  and  the  contract  was  excluded. 
The  defendant  next  tried  to  introduce  evidence 
to  explain  the  custom  of  sheep  men  in  relatioD 
to  breeding  their  ewes.     This  was  all  objected 
to,  and  the  objection  sustained.    Defendant 
then  tried  to  prove  that  if  the  ewes  dropped 
their  lambs  in  January   and   February  thev^ 
would  be  apt  to  die  from  exposure  to  the  cold. 
All  this  testimony  was  excluded,  whereupon 
the  court  advised  the  jury  that  under  the  con- 
tract for  the  sale  of  the  sheep  it  had  not  been 
shown  that  there  were  any  unhealthy  sheep 
delivered,  and  that  the  defendant  could  not  re- 
cover upon  a  counterclaim  in  the  case-    The 
jury  were  discharged,  and  Judgment  ordered 
for   plaintiffs.    I^fendant  appeals  from  the 
judgment 

Mestm.  Donnelly  &  Knox  for  appellant. 

Mr.  Ranson  Cooper*  for  respondents: 

Where  there  is  an  express  warranty  none 
can  be  implied. 

McQraw  v.  Fletcher,  85  Mich.  104;  OtiawB- 
Bottle  d  F,  Q,  Co.  v.  Ounther,  81  Fed.  Rep. 
211;  Choates  v.  Hopkiss,  4  i/leea.  &  W.  899 

To  most  sales  of  personal  property  the  rule- 
of  caveat  emptor  applies,  and  the  rule  would 
apply  to  the  sale  under  consideration  except  so 
far  as  the  express  warranty  is  concerned. 

Hyatt  Y.  Boyle,  5  Gill  &  J.  110. 25  Am.  Dec. 
276;  8coUy,  Reniek,  1  6.  Mon.  63,  85  Am.  Dec. 
177. 

Hunt,  J.,  delivered  the  opinion  of  the 
court: 

The  real  question  in  this  case,  and  the  one 
treated  by  the  briefs  as  decisive,  is  whether 
plaintiffs  are  liable  to  the  defendant  on  that 
clause  in  the  contract  of  the  sale  of  the  f^beep 
which  provided  that  the  sheep  sold  were  to  be 
*'in  healthy  condition  at  the  time  of  delivery. "^ 
The  solution  of  the  question  involves  this  sim- 
ple inquiry:  Are  ewes  in  an  unhealthy  con- 
dition because  pregnant  in  October  and  the 
three  months  following?  The  district  court 
decided  they  were  not,  and  we  affirm  that  view. 
When  the  plaintiffs  and  defendant  agreed  that 
the  sheep  to  be  sold  were  to  be  in  healthy  con- 
dition at  time  of  delivery,  they  meant  healthy 
as  opposed  to  diseased  condition. — that  is,  that 
the  sheep  were  to  be  free  from  disease;  such, 
for  instance,  as  scab  or  physical  ailments  or  im- 
poverishment not  incidental  to  a  band  of  sheep 
in  normal  and  sound  state  of  heollh.  We  do 
not  believe  that  because  it  happened  that  oer 
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tain  of  the  ewes  were  pregnant  at  a  particular 
•eason  of  the  year  such  condition  was  by  itself 
an  unhealthy  one.  GeDerall^  speaking,  fecund- 
ity in  animals  whose  value  is  greatly  enhanced 
by  capabilities  of  an  annual  increase  by  off- 
spring would  be  evidence  of  good  bealtii,  as 
doubuess  sterility  would  be  evidence  of  ill 
health.  That  the  young,  If  not  prematurely 
bom,  are  dropped  at  any  particular  season,  has 
no  relation  to  the  condition  of  health  of  the 
ewes  which  drop  them.  The  opportunity  for 
conception  may  have  been  unwisely,  or  even 
negligentlv,  given,  but  the  fact  of  conception 
18  not  evidence  of  ill  health  or  disease.  Sup- 
pose the  band  of  sheep  had  been  delivered  by 
the  defendant  in  April,  and  it  was  agreed  that 
the  sheep  were  in  healthy  condition,  but  sup- 
pose that  in  April  or  May,  when  by  common 
knowledge  the  lambing  season  prevails  in 
Montana,  the  ewes  did  not  drop  their  lambs, 
but  did  drop  them  in  July  thereafter;  could 
the  purchasers  of  tbe  band  sustain  an  action 
against  the  vendors  upon  the  ground  that  the 
sbeep  were  not  healthy  because  they  were  not 
pTPtrnant  at  the  particular  season  in  which  ewes 
generally  are  supposed  to  be  in  that  condition 
in  this  latitude  and  climate?  Manifestly  not. 
It  would  be  said  at  ooce  that  the  condition  of 
t  he  sbeep  had  nothing  whatsoever  to  do  with 
the  health  of  the  ewes.  The  district  court 
iberefore  correctly  excluded  the  evidence  of 
the  witnesses  by  whom  It  was  proposed  to 
rhow  that  lamhini?  In  January  and  February 
would  be  dangerous  to  the  lives  of  the  ewes  and 
Iambs.  Tbe  words  "healthy  condition,"  used 
in  the  contract,  require  no  extraneous  explana- 
tion. They  were  presumably  used  in  their 
primary  and  general  acceptation.  Moreover, 
there  was  no  offer  by  defendant  to  prove  that 


they  had  a  local,  technical,  or  otherwise  pecu- 
liar signification,  or  that  they  were  so  usea  and 
understood  in  this  particular  instance.  The 
court  cannot  go  beyond  the  fair  import  of  the 
words  in  the  contract,  nor  can  we  add  any 
new  warranty  not  contemplated  by  the  parties 
to  the  agreement 

The  defendant  did  not  offer  any  evidence  to 
sustain  its  averments  of  negligence  on  the  part 
of  the  plaintiff,  nor  did  it  rely  upon  or  prove 
false  representations  or  deceit  or  misrepresen- 
tations. Tbe  controversy  hinged  upon  tbe  con- 
struction of  the  words  of  the  contract  itself. 
The  suggestion  of  the  appellant  that  the  arbi- 
tration agreement  entered  into  between  the 
parties  tends  to  place  a  construction  upon  tbe 
contract  favorable  to  the  appellant  is  not  sound. 
We  regard  this  agreement  as  one  of  extension 
containing  a  recognition  of  the  fact  that  differ- 
ences had  arisen  in  relation  to  tbe  claim  of  ap- 
pellant under  the  terms  of  the  original  con- 
tract: and  that  for  the  purpose  of  settling  such 
differences  the  parties  agreed  to  submit  the 
matter  of  any  damages,  if  any  there  were,  to 
arbitration.  The  arbitration  was  not  had. 
This  action  is  to  determine  Just  what  was  to 
have  been  left  to  arbitration.  Appellant  was 
not  injured  by  failure  to  arbitrate,  and  makes 
no  claim  that  it  was.  There  is  nothing  in  the 
language  of  the  agreement  which  would  war- 
rant the  court  in  saying  tbat  the  parties  under- 
stood the  words  "healthy  condition"  to  mean 
that  the  ewes  were  not  to  be  pregnant  at  the 
time  that  they  were  delivered.  We  find  none 
of  the  assignments  well  taken. 

Judgment  affirmed, 

PembertoB*  Ch.  J.,  and  De  Witt»  J.» 

concur. 
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STATE  of  Rhode  Island 
John  NELSON. 


(. 


a.L. 


.) 


1.  The  dlscharft®  of  tbe  Jnrjr  after  a 
criminal  trial  hae  proipressed  several 
daySf  airalnst  tbe  objection  of  ciefendsnt,  upon 
Jnformation  by  telephone  to  some  officer  in  at- 
tendance on  the  court  tbat  one  of  the  Jurors  was 
sick  and  unable  to  proceed  with  the  trial  without 
further  proof  of  the  fact,  is  a  bar  to  a  second 
trial,  under  Ck>n8t.  art%  1, 1  7,  providing  tbat  no 
person  shall  "after  acquittal**  he  tried  for  the 
same  offense. 

2.  The  discretion  of  the  trial  Judg^  in  dis- 
charging the  jury  on  a  criminal  trial  before  they 
render  their  verdict  is  Judicial  and  subject  to 


(May  18, 1898.) 

KOTB.— Tor  some  cases  as  to  the  effect  as  Jeopardy 
of  a  prosecution  terminating  by  discharge  of  the 
Jury,  lee  Com.  v.  FlUpatriok  (Pa.)  1 L.  U.  A.  461,  and 

88  L.  R.  A. 


PETITION  b^  defendant  for  new  trial  of  an 
action  convicting  him  of  receiving  stolen 
properly.     Granted, 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  J.  Jerome  Hahn^  for  defendant: 
The  discretion  of  a  trial  court  upon  the 
question  of  discharging  a  jury  in  a  criminal 
proceeding  is  reviewable. 

I  Bishop,  New  Grim.  L.  g^  1041-1047;  Bo- 
hanan  v.  JiOraska,  118  U.  8.  281,  80  L.  ed.  71; 
Gam.  V.  Cook,  6  8erg.  &  R.  577»  9  Am.  Dec. 
465;  State  v.  M'Kee,  1  Bail  L.  651, 21  Am.  Dec. 
499. 

The  discharge  of  a  jury  in  a  criminal  case 
upon  a  valid  indictment,  without  the  consent 
01  the  defendant  and  not  called  for  by  impe- 
rious necessity,  operates  as  an  acquittal,  and 
bars  a  farther  trial. 

II  Am.  &  Eng.  Enc.  Law,  p.  960;  Cooley, 
Const.  Lim.  899;  United  Statee  v.  Ooolidge,  2 
Gall.  864;  BilandiY.  Cam.  Ill  Pa.  1,  56  Am. 
Rep.  285;  People  ▼.  Goodwin,  18  Johns.  187,  9 
Am.  Dec  208;  State  y.  Ward,  48  Ark.  86; 
(/Brian  v.  Gam.  9  Bush,  888,  15  Am.  Rep.  715; 
MiteheU  ▼.  StaU,  42  Ohio  St  888. 
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The  slclrnpfts  of  the  ab«ent  juror  was  not 
determined  by  judicial  methods;  there  was 
never  any  legal  and  competent  evidence  intro- 
duced to  the  court  tending  to  establish  the 
flicknesa  of  the  juror. 

Jiulo  7.  State,  19  Ind.  299;  People  v.  Coffe,  48 
Oftl.  824,  17  Am.  Rep.  486;  Com.  v.  Olve,  8 
Kawle.  4»9:  WbarUCrim.  Pr.  &  PI.  §  608,  note. 

AHsiimiog  that  the  evidence  was  such  as  the 
•oourt  could  legally  receive  and  consider,  it  did 
not  establish  a  case  of  necessity  for  the  dis- 
cliHrge  of  the  jury  such  as  the  law  contemplates 
«n(l  requires. 

/ivlo  V.  State,  eupra;  Poage  v.  OAio,  8  Ohio 
4St.  229;  Maden  v.  Ehnmone,  88  Ind.  881;  Com, 
V.  Fitzpatriek,  121  Pa.  109,  1  L.  R  A.  451; 
mnei  V.  State,  24  Obio  St.  184. 

Mcssre,  Wilson  A  Jenckes  also  for  de- 
fendant. 

Mr.  Edward  C.  Dubois,  Attorney  Qener- 
al,  for  the  State: 

A  mistrial  caused  by  sickness  of  a  juror 
•creates  no  jeopardy. 

Mtxan  y.  State,  55  Ala.  129,  28  Am.  Hep. 
695;  Ifed  V.  StaU,  7  Port.  (Ala.)  188;  Vniied 
States  V.  HaskeU,  4  Wash.  C.  C.  402;  United 
Statee  ▼.  Perez,  22  U.  S.  9  Wheat.  579,  6  L.  ed. 
165. 

Tbe  matter  of  discharging  a  jury  rests  in  the 
sound  legal  discretion  of  the  court. 

Mount  Y.  State,  14  Ohio,  295,  45  Am.  Dec. 
542:  State  y.  ATKee,  1  Bail.  L.  651,  21  Am. 
Dec.  499. 

Stiness,  J.,  delivered  the  opinion  of  the 
•court: 

Upon  a  trial  of  the  defendant,  in  the  com- 
mon pleas  division  in  February,  1895,  he  was 
convicted  of  the  crime  of  receiving  stolen  prop- 
erty, knowing  the  same  to  have  been  stolen. 
Before  the  tnal,  he  moved  for  a  discharge, 
upon  the  following  grounds,  viz,:  That  he 
had  been  put  upon  trial  on  the  same  indict- 
ment in  tfanuary,  1895,  before  a  jury  duly  im- 
paneled and  sworn;  that  the  trial  proceeded  on 
the  17th,  18th,  19th,  and  21st  days  of  January; 
that  on  said  21st  day  of  Jauuary,  1895,  the 
presiding  justice  notified  him  that  some  officer 
in  attendance  upon  the  court  had  received  in- 
formation by  telephone  that  one  of  the  jurors 
was  sick,  and  unable  to  proceed  with  the 
trial:  that  no  other  information  as  to  the  sick- 
ness of  the  juror  was  communicated  to  the 
presiding  justice;  that  the  defeudant,  insistiog 
upon  hia  right  to  be  tried  by  the  jury  so 
awom  and  impaneled,  asked  that  the  case  be 
•continued  until  the  next  dav,  in  order  l^at  the 
real  physical  condition  of  the  juror  could  be 
ascertained,  which  request  was  refused,  and 
tbe  jury  was  dismissed;  that  having  thus  been 
once  placed  in  jeopardy  of  his  liberty,  he  was 
entitled  to  be  discharged.  This  motion,  made 
in  the  form  of  a  plea,  was  demurred  to  by  the 
attorney  general.  The  demurrer  was  sustained 
by  the  court,  and  the  plea  dismissed.  The  de- 
fendant now  petitions  for  a  new  trial,  upon 
several  grounds,  but  the  only  one  which  needs 
to  he  considered  ia  whether  the  ruling  that  the 
allegations  of  the  motion  to  discharge  were  not 
sufficient  in  law  was  erroneous. 

The  language  of  the  Constitution  of  this 
state  (art.  1,  g  7)  is:  *'No  person  shall,  after  an 
acquittal,  be  tried  for  the  same  offenae."    The 

^  L.  H.  A. 


Constitution  of  the  V\^\uu\  Stntps  (art.  6  of 
Amendments)  says:  *'Nor  sIihII  any  persoik  be 
subject  for  the  ssme  offense  to  be  twice  put  id 
jeopardy  of  life  or  limb."  State  constitutions 
differ  in  the  same  way.  These  provisions  grow 
out  of  the  common-law  maxim  that  no  one 
shall  be  twice  vexed  for  the  same  cause.  One 
provision  implies  a  verdict  for  acquittal,  ami 
tbe  other  a  liability  to  conviction,  or,  sa  it  is 
termed,  a  '* jeopardy;"  but  both  stand  for  rec- 
ognized rights, — the  right  to  absolute  im> 
m  unity  from  a  charge  after  an  acquittal,  and 
tbe  right  to  have  a  trial  go  on  after  it  is  begun. 
The  latter  ri^bt  must  necessarily  be  subject  to 
exceptions  m  cases  where  tbe  trial  may  be 
abortive,  as  from  the  illness  of  judge,  juror, 
or  prisoner,  inability  of  a  jury  to  agree,  and 
other  well-known  causes.  In  such  cases  there 
is  now  no  question  that  there  may  be  another 
trial,  under  either  form  of  constitutional  pro- 
vision. The  constitutional  provisions  are  a 
guaranty  of  rights,  and  not  a  limitation  of 
them..  'The  fact,  therefore,  that  our  Constitu- 
tion speaks  only  of  an  acquittal,  does  not  im- 
p\j  that  the  pght  of  an  accused  to  have  his 
tnal  proceed,  except  in  cases  of  necessity,  is 
taken  away.  It  is,  doubtless,  on  account  of 
these  constitutional  provisions  that  the  rule  is 
held  more  strictly  m  favor  of  the  accused  in 
this  country  than  it  seems  to  be  in  Englsnd. 
In  Rfff.  V.  OharUewoTth,  1  Best  &  8.  460.  it 
was  held  thst  where  the  jury  was  improperly 
discharged,  against  the  will  of  the  defendant, 
it  was  not  equivalent  to  an  acquittal,  and  tbe 
defendant  was  not  entitled  to  go  without  day. 
But  in  this  country  courts  have  felt  constrained 
by  the  constitutional  guaranties  in  favor  of  a 
defendant,  and  have  followed  a  much  stricter 
rule.  Thus,  it  was  early  held  that  the  inabil- 
ity of  a  jury  to  agree  upon  a  verdict  did  not 
justify  tbe  court  in  discharging  a  jury,  and 
that  in  such  case  the  defendant  could  not  again 
be  put  in  jeopardy.  Williame  v.  Com,  2  Gratt. 
568,  44  Am.  Dec.  408;  Wright  v.  Slate,  5  Ind. 
290.  61  Am.  Dec.  90;  StaUy.  Almah,  64  K. 
C.  864;  Mahala  v.  State,  10  Yerg.  532, 81  Am. 
Dec.  591.  But  this  is  not  now  the  law  in  two 
of  the  states  citexi.  State  v.  Jeffereon,  66  K. 
C.  809:  StaU  v.  Walker,  26  Ind.  846;  8Uiie  v. 
J>ac/<,  120Ind.  124. 

It  is  now  well  settled  by  general  practice 
and  concurrent  authority  that  a  jury  may  be 
discharged  when  it  is  unable  to  agree  upon  a 
verdict,  or  when,  for  other  causes,  it  becomes 
impossible  to  proceed  to  a  verdict,  and  that 
the  accused  may  still  be  held  for  trial.  In 
such  cases  the  jeopardy  is  interrupted,  but  no 
new  jeopardy  is  imposed;  nor  is  the  right  of 
the  accused  to  go  on  with  his  trial  disregarded 
because  the  completion  of  the  trial  as  begun 
has  become  practically  Impossible.  It  follows, 
therefore,  that  the  existence  of  such  facts  as 
will  warrant  the  discharge  of  the  jury  must 
rest  in  the  discretion  of  the  trial  judge;  and 
the  question  comes  in  this  case  whether  that 
discretion  is  an  absolute  discretion,  which  can- 
not be  reviewed,  or  whether  it  is  a  judicial  dis- 
cretion, to  be  exercised  in  proper  cases,  which 
is  subject  to  review.  We  think  that  the  latter 
is  the  correct  rule.  Indeed,  we  know  of  no 
case  which  holds  that  the  discretion  is  absolute, 
nor  do  we  see  how  it  could  be  so  held  without 
ignoring  the  rights  of  the  accused.      Cases 
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•rlsiDg  upon  the  inability  of  a  jury  to  agree 
come  nearest  to  the  exercise  of  an  alnolute  dis- 
cretion, because  the  facta  arise  under  the  eye 
■and  largely  within  the  knowledge  of  the  judge: 
but  it  is  still  a  ludlcial  discretion,  which  would 
be  open  to  review  for  manifest  abuse.      The 
cases  upon  this  Hiblect  are  too  numerous  to  be 
TeTiewed  in  full.    They  are  cited  in  text-books, 
and  are  practically  harmonious.     In  the  early 
^ase  of  State  ▼.  IPKee,  1  Bail.  L.  651.  21  Am. 
Dec.  499,  it  is  held  that  the  power  of  the  trial 
court  is  a  matter  of  discretion,  but  that  it  is  a 
leeal  discretion,  which  roust  be  exercised  in 
-conformity  to  known  rules.      Bee  also  Dob- 
-dijis  V.  State,  14  Ohio  St.  498;  MitehellY,  State, 
42  Ohio  St.  883;   Com,  ▼.  FOh,  9  Uigh,  613; 
HUande  v.  Com,  111  Pa.  1.  56  Am.  Rep.  285. 
In  C^ Brian  v.  C^m.  9  Bush,  888. 15  Am.  Rep. 
'715,  the  court  states  the  principle  of  the  com- 
mon law,  "that  every  interference  on  the  part 
•of  the  state,  after  the  jury  has  charge  of  the 
prisoner,  by  which  the  accused  is  prevented 
from  having  a  verdict  declaring  his  guilt  or 
innocence,  unless  upon  facts  clearly  establish- 
ing a  case  of  necessity  or  showing  the  prison- 
er's consent,  must  operate  as  an  acquittal,  and 
this  is  the  only  mode  of  preserving  and  main- 
taining the  constitutiAnal  provision  on  the  sub- 
ject."   In  Mixon  v.  State,  55  Ala.  129,  28  Am. 
Rep.  695;  State  v.  Allen,  46  Conn.  581;  Doles 
y.  SlaU,  97  Ind.  555,  and  State  v.  Waehington, 
:69  N.  C.  585,  45  Am.  Rep.  700.  the  facts  upon 
which  the  jury  were  discharged  were  heard 
-and  passed  upon  by  the  trial  court,  and  the 
"finding  put  upon  the  record.      The   judicial 
•discretion  thus  exercised  was  sustained  upon 
-review,  and  held  to  be  no  bar  to  further  pros- 
ecution.   State  y.  Emery,  59  Vt.  84,  sustains 
the  discharge  of  the  jury  for  the  sickness  of  a 
juror,  but  it  does  not  state  how  the  fact  was 
ascertained.      In  the  case  before  us  there  was 
no  le^al  evidence  whatever  of  the  sickness  of 
the  juror,  and  hence  no  established  fact  upon 
which   the   court  could  exercise   discretion. 
There  was  no  testimony  of  a  physician,  or  of 
anyone  who  had  seen  the  juror,  that  he  was 
ill;  nor  any  opportunity  given  to  ascertain  the 
fact.      There    was   only   a  mere  report.    In 
People  y.  Cage,  48  Cal.  &28,  17  Am.  Rep.  486, 
it  was  held  that  the  rei)ort  of  a  sheriff  to  the 
-court  that  the  jury  said  they  were  unable  to 
agree  was  not  evidence  upon  which  the  court 
-could  act  in  discharging  the  jury,  but  that  the 
jury  should  have  announced  their  inability  in 
t  he  presence  of  the  court    In  State  v.  Jefferson, 
^  r^.  C.  809,  the  case  was  given  to  the  jury 
on  Tuesday,  and  the  judge  went  to  his  home 
instructing  the  clerk  of  the  court  to  inform 
him  by  telegraph  of  the  agreement,  or  failure 
to  agree,  of  the  jury,  before  the  Saturday  night 
following.    The  clerk  informed  the  judge  on 
Saturday  that  the  jury  could  not  agree,  and 
the  judge  instructed  the  clerk  to  discharge  the 
jury.      Upon  review,  it  was  held  that  the 
prisoner   should   go   without   day.  upon  the 

ground  that  it  was  the  duty  of  the  judge  to 
ave  been  personally  present  in  court,  and  to 
have  found  judicially,  the  facts  upon  which 
bis  decision  to  discliarge  the  jury  was  based, 
for  the  reason  that  judicial  power  cannot  be 
delegated.  The  doctrine  of  these  cases  is 
sound.  In  criminal  proceedings  the  rights  of 
nf  A  defendant  cannot  be  lightly  dealt  with. 


nor  can  a  judse  arbitrarily  discharge  a  jury, 
and  reouire  a  defendant  to  be  put  to  another 
trial.  The  question  is  a  new  one  in  this  state, 
and  we  have  no  doubt  of  the  good  faith  of  the 
judge  in  discharging  the  jury.  But  if  the 
facts  set  up  in  the  defendant's  motion  were 
true,  and  upon  demurrer  they  are  taken  to  be 
true,  they  made  a  sufficient  ground  for  a  dis- 
char^,and  the  demurrer  shoiud  not  have  been 
sustained,  but  overruled.  The  defendant  had 
the  riffht  to  a  judicial  finding  upon  the  ques- 
tion or  the  necessity  for  dismissing  the  first 
jury,  and,  in  the  absence  of  it,  to  a  discharge. 
Consequently  the  second  trial  was  improper, 
and  the  verdict  mutt  be  set  aside,  and  a  new 
trial  granted.  Such  new  trial  takes  the  case 
back  to  the  defendant's  motion  for  a  discharge. 
The  case  will  therefore  be  remitted  to  the  com- 
mon pleas  division,  with  instructions  to  set 
aside  the  verdict,  to  overrule  the  demurrer,  and 
to  allow  a  reasonable  time  to  the  attorney  gen- 
eral to  traverse  the  allegations  of  the  mouon, 
if  he  shall  see  fit  to  do  so. 


G.  P.  SWIFT  et  at. 
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Porehfcrtng  i^oods  on  credit,  Intendinff  not 

to  pay  for  them,  will  render  one  liable  to  an  action 

of  deoelt. 

(July  a,  1898.) 

ON  demurrer  to  the  complaint  in  an  action 
brouffht  to  recover  damages  for  deceit 
practised  by  defendant  noon  plaintiffs  in  pur- 
chasing goods  without  intending  to  pay  for 
them,    uterruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  W.  Bnrbank  for  defendant, 
in  support  of  demurrer. 

Mr.  Wlllard  B.  Taanert  for  plaintiffs, 
contra: 

It  is  a  fraud  to  buy  goods  upon  credit  not  in- 
tending to  pay  for  them. 

Bigelow,  Fr.  485,  and  cases  cited  in  note  6; 
Bennequin  y.  Naylor,  24  N.  Y.  189;  Devoe  v. 
Brandt,  58  N.  Y.  462;  Byrd  v.  BaU,  1  Abb. 
App.  Dec.  285:  JfiC^m'^v.  BtackmanA'^Qonn, 
824;  Smith  v.  Frank,  2  Robt.  626;  Skinner  v. 
Flint,  105  Mass.  528. 

The  very  act  of  buying  goods  upon  credit  is 
a  representation  that  the  buyer  intends  to  pay 
for  them. 

Lyons  v.  Briggs,  14  R.  1. 224;  Ez  parte  Whit- 
taker,  L.  R  10  Ch.  449;  Cooley,  Torte,  ♦487, 
480. 

A  representation  is  "anything  short  of  a 
warranty  proceeding  from  the  action  or  con- 
duct of  the  party  charged  which  is  sufficient 
to  create  upon  the  mind  a  distinct  impression 
of  fact  conducive  to  action." 

Bigelow,  Fr.  466;  Donotan  y.  Donovan^  9 
Allen.  140;  Lobdell  v.  Baker,  1  Met.  193.  85 
Am.  Dec.  858;  Miener  v.  Kutteell,  29  Mich. 
229;  Croyle  v.  Moaee,  90  Pa.  250,  85  Am.  Rep. 
654. 


Norn.— Ftor  fraud  in  obtainlnff  goods  od  credit. 


see  note  to  Childs  v.  Merrill  (Y u)  U  L.  B.  A.  961. 
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Rhodr  Island  Supreme  Court. 


Jui.T^ 


To  profess  to  Intend  to  do  or  not  to  do  when 
the  party  intends  the  contrary  is  as  clear  a  case 
of  misrepresentation  and  of  fraud  as  could  be 
made. 

Bigelow,  Fr:  484,  and  cases  cited. 

Tilliiii^liaBtt  J.,  delivered  the  opinion  of 
the  court: 

This  is  trespass  on  the  case  for  deceit.  The 
first  count  in  the  declaration  alleges  that  the 
defendant,  intending  to  deceive  and  defraud 
the  plaintiffs,  did  buy  of  them  on  credit  cer- 
tain goods  and  chattels,  of  the  value  of  $400; 
the  said  defendant  not  then  and  there  intend- 
ing to  pay  for  the  same,  but  intending  wickedly 
and  fraudulent! V  to  cheat  the  plaintiffs  out  of 
the  value  of  said  goods  and  chattels,  which 
said  sum  of  $400  the  defendant  refuses  to  pay, 
to  the  plaintiffs'  damage,  etc.  The  second 
count,  after  setting  out  the  fraudulent  conduct 
aforesaid,  alleges  that  the  defendant  thereby 
then  and  there  represented  that  he  intended  to 
pay  for  said  goods,  but  that  he  did  not  then 
and  there  intend  to  pay  for  the  same,  but 
wickedly  and  fraudulently  intended  to  cheat 
the  plaintiffs  out  of  the  value  of  said  goods  and 
chattels,  etc.  To  this  declaration  the  defend- 
ant has  demurred,  and  for  grounds  of  demur- 
rer to  the  first  count  thereof,  he  says :  (1)  That 
the  plaintiffs  do  not  allege  any  false  represen- 
tation by  the  defendant;  (2)  that  the  plaintiffs 
do  not  allege  that  they  have  acted  upon  any 
false  representation  of  the  defendant;  and  (S) 
that  the  plaintiffs  do  not  allege  any  damage 
suffered  by  them  in  acting  upon  any  false  rep- 
resentation of  the  defendant.  The  grounds  of 
demurrer  to  the  second  count  are:  (1)  That 
the  plaintiffs  do  not  allege  any  false  represen- 
tation by  the  defendant  as  to  any  fact  present 
or  past,  but  only  as  to  something  that  would 
happen  in  the  future,  which,  if  in  the  future, 
it  proved  not  to  be  true,  would  not  be  the  sub- 
ject-matter  of  a  false  representation,  but  simply 
a  promise  broken,  and  therefore  not  a  ground 
of  an  action  of  deceit;  (2)  that  the  plaintiffs 
do  not  allege  that  they  acted  upon  any  false 
representation  made  by  the  defendant;  and  (8) 
that  the  plaintiffs  do  not  allege  that  they  suf- 
fered any  damage  by  acting  upon  any  false 
representation  made  by  the  defendant  to  the 
plaintiffs. 

We  are  inclined  to  the  opinion,  after  some 
oesitation,  that  the  declaration  states  a  case  of 
deceit.  Any  fraudulent  misrepresentation  or 
device,  whereby  one  person  deceives  another 
who  has  no  means  of  detecting  the  fraud,  to 
his  injury  and  damage,is  a  sufficient  ground  for 
an  action  of  deceit.  Deceit  is  a  species  of 
fraud,  and  consists  of  any  false  representation 
or  contrivance  whereby  one  person  overreaches 
and  misleads  another,  to  his  hurt.  And,  while 
the  fraudulent  misrepresentation  relied  upon 
usually  consists  of  statements  made  as  to  ma- 
terial facts,  either  verbally  or  in  writing,  yet 
it  mav  be  made  by  conduct  as  well.  Grinnell, 
Deceit,  p.  85.  A  man  may  not  only  deceive 
another  to  his  hurt  by  deliberately  asserting  a 
falsehood,  as,  for  instance,  by  stating  that  A 
is  an  honest  man  when  he  knows  him  to  be  a 
rogue,  or  that  a  horse  is  sound  and  kind  when 
he  knows  him  to  be  unsound  and  vicious,  but 
also  by  any  act  or  demeanor  which  would  nat^ 
urally  impress  the  mind  of  a  careful  man  with 
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a  mistaken  belief,  and  form  the  basis  of  some 
change  of  position  by  him.  1  Story,  £q.  Jur. 
§  192.  In  Ex  parte  Whittaker,  L.  R.  lO  Ch. 
449,  Mellish,  L.  J.,  says:  "It  is  true,  indeed, 
that  a  party  must  not  make  any  misrepresen- 
tation, express  or  implied;  and,  as  at  present 
advised,  1  think  that  Shackleton,  when  he 
went  for  the  goods,  must  be  taken  to  have 
made  an  implied  representation  that  he  intended 
to  pay  for  them,  and  if  it  were  clearly  made 
out  that  at  that  time  he  did  not  intend  to  pay 
for  them,  I  should  consider  that  a  case  of 
fraudulent  misrepresentation  was  shown/" 
See  also  Lobddl  v.  Baker,  I  Met.  201, 35  Auk 
Dec.  858;  1  Benjamin,  Sales,  ed.  1888,  §  524. 
In  the  case  at  bar,  the  declaration  alleges  that 
the  defendant  bought  the  goods  in  questioa 
upon  credit,  fraudulently  intending  not  to  pay 
for  them,  but  to  cheat  the  plaintiffs  out  of  tiie 
value  thereof.  Bv  the  act  of  buying  the  goods 
of  the  plaintiffs,  the  defendant  impliedly  prom- 
ised to  pay  for  the  same,  which  promise  was 
equally  as  strong  and  binding  as  though  it  had 
been  made  in  words  or  even  m  writing.  The 
plaintiffs  had  the  right  to  rely  on  this  promise, 
and  to  presume  that  it  was  made  in  good  faith. 
It  turns  out,  however,  acipording  to  the  allega- 
tions aforesaid,  that  it  was  not  made  in  good 
faith,  but,  on  the  contrary,  was  made  for  the 
purpose  of  deceiving  the  plaintiffs  into  the  act 
of  parting  with  their  goods,  the  defendant  in- 
tending by  the  transaction  to  cheat  them  out 
of  the  value  thereof.  The  fraud,  then,  con- 
sisted in  the  making  of  the  promise,  in  the 
manner  aforesaid,  with  the  intent  not  to  per- 
form it.  By  the  act  of  purchasing  the  good* 
on  credit  the  defendant  impliedly  represented 
that  he  intended  to  pay  for  them.  The  plain- 
tiff relied  on  this  representation,  which  was 
material  and  fraudulent,  and  was  damaged 
thereby.  All  the  necessary  elements  of  fraud 
or  deceit,  therefore,  were  present  in  the  trans- 
action. See  Upton  v.  Vail,  6  Johns.  181,  5 
Am.  Dec.  210;  Bartholomew  v.  Bentleg,  15 
Ohio,  666, 45  Am.  Dec.  596;  Bishop,  Nou-Cont. 
L.  §§  814-818;  BurriU  v.  Sleveta,  73  Me.  400, 
40  Am.  Rep.  866;  Barney  v.  Dewey,  18  Johns. 
226.  7  Am.  Dec.  272;  HybbeU  v.  Meigs,  60  N. 
Y.  491 .  The  general  doctrine  which  controls 
this  action  is  fully  reviewed  by  Mr.  Wallace  in 
a  note  to  Pasley  v.  Freeman,  2  Smith,  Lead. 
Cas.  101.  As  said  by  Bigelow  (Fraud,  vol, 
1,  p.  484):  "To  profess  an  intent  to  do  or  not 
to  do,  when  the  party  intends  the  contrary,  is 
as  clear  a  case  of  misrepresentation  and  of 
fraud  as  could  be  made."  See  also  page  466, 
as  to  what  constitutes  a  representation.  In 
Goodwin  v.  Horne,  60  N.  H.  486,  the  court 
says:  "Ordinarily  false  promises  are  not  fraud- 
ulent, nor  evidence  of  fraud,  and  only  false 
representations  of  past  or  existing  facts  are  ac- 
tionable, or  can  be  made  the  ground  of  de- 
fense. .  .  .  But  when  a  promise  is  made 
with  no  intention  of  performance,  and  for  the 
very  purpose  of  accomplishing  a  fraud,  it  Is  h. 
most  apt  and  effectual  means  to  that  end,  and 
the  victim  has  a  remedy  by  action  or  defense. 
Such  are  cases  of  concealed  insolvency  and 
purchases  of  goods  with  no  intention  to  pay 
for  them."  In  Ryrdy,HaU,  1  Abb.  App.  Dee. 
286,  it  was  held  that,  although  a  purchase  of 
goods  on  credit  by  one  who  Knows  himself  to 
be  insolvent  is  not  fraudulent,  yet,  where  it  i* 
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made  with  .a  preconceived  design  i^t  to  pay,  it 
ia  fraud uleDt.  Bee  also  MuUiken  y.  Millar,  12 
R.  I.  296;  Thompson  v.  Bot,  16  Conn.  81,  41 
Am.  Dec.  121;  JSennequin  v.  Naylor,  24  N.  Y. 
139;  Detoe  v.  Brandt,  53  N.  Y.  465;  Story. 
Sales,  2d  ed.  §  176,  and  cases  in  note  2;  Douth- 
at  Y,  ApptegaU,  88  Kan.  895,  52  Am.  Rep. 
533;  MarHU  y.  Blaekman,  42  Conn.  824;  Skin- 
ner T.  Flint,  106  Mass.  528;  E!arl  Bristol  y. 
WiUmore,  2  DowL*  &  R  760;  LobdeU  y.  Baker, 
1  Met.  198,  85  Am.  Dec.  858;  Ck>oley,  Torts, 
2d  ed.  559:  Load  y.  Green,  15  Mees.  &  W. 
215.  In  .short,  the  makine  of  one  state  of 
things  to  appear  to  those  with  whom  you  deal 
to  be  the  true  state  of  things,  while  you  are 
act  ins:  on  the  knowledge  of  a  different  state  of 
things,— among  the  oldest  definitions  of  fraud 
in  contracts,— is  exemplified  in  this  case.  See 
Lee  V.  Jones,  17  C.  B.  N.  S.  494.  The  defend- 
ant made  it  to  appear,  by  the  act  of  buying  on 
credit,  that  he  intended  to  pay  for  the  goods  in 
question,  while  in  fact  be  intended  to  cheat  the 
plaintiffs  out  of  them;  and  to  bold  that  such  a 
transaction  does  not  amount  to  fraud  would  be 
to  make  it  easy  for  cheats  and  swindlers  to  es- 
cape the  just  consequence  of  their  unrighteous 
acts. 

We  have  hesitated  somewhat  in  arriving  at 
the  conclusion  that  an  action  of  deceit  will  lie 
upon  the  facts  set  out  in  the  declaration  for  the 
reason  that,  among  the  numerous  cases  of  fraud 
and  deceit  to  be  found  in  the  books,  we  have 
not  been  referred  to  any,  nor  have  we  been 
able  to  find  any,  where  the  action  of  deceit 
was  based  simply  on  the  act  of  buying  goods 
on  credit,  intending  not  to  pay  for  them.  In 
Lyons  v.  Briggs,  14  R.  I.  ^,  which  was  an 
action  of  deceit,  Durfee,  Ch.  J.,  intimates, 
however,  that  deceit  would  lie,  in  a  case  like 
the  one  before  us,  by  the  use  of  the  following 
language:  ^'It  is  not  alleged  that  tbe  buyer  dia 
not  intend  to  pay  when  he  bought,  but  only 
that  he  falsely  and  fraudulently  asserted  that 
he  could  be  safely  trusted."  But  tbe  authori- 
ties.are  overwhelming  to  tbe  efTect  that  it  is  a 
fraud  to  purcbase  go^s  intending  not  to  pay 
for  them,  and  that  the  vendor,  upon  discover- 
ing the  fraud,  may  repudiate  the  sale  and  re- 
claim the  property,  or  mav  sue  in  trover  or  in 
some  other  action  of  tort  for  the  damages  sus- 
tained by  the  fraud.  And,  this  being  so,  we 
fail  to  see  why  an  action  of  deceit,  which 
is  an  action  of  tort  based  on  fraud,  may  not 
lie  as  well;  for  to  obtain  goods  on  credit,  in- 
tending not  to  pay  for  them,  is  as  much  a 
trick  or  device  as  it  would  be  to  falsely  ^epre^ 
sent  in  words  any  material  fact  whereby  the 
vendor  should  M  induced  to  part  therewith. 
But  defendant's  counsel  contends  that  the  al- 
leged representation  was  not  as  to  any  fact, 
present  or  past,  but  merely  as  to  what  the  de- 
fendant would  do  in  the  future  with  reference  to 
paying  for  the  goods,  and  that  to  say  what  one 
intends  to  do  is  identical  to  saying  what  one 
will  do  in  the  future,  which  amounts  simply 
to  a  promise;  and,  furthermore,  that  a  repre- 
sentation of  what  will  happen  in  the  future, 
even  if  not  realized,  is  not  such  a  representa- 
tion as  will  support  this  action.  We  do  not 
assent  to  this  method  of  reasoning.  The  state 
of  a  man's  mind  at  a  given  time  is  as  much  a 
fact  as  is  the  state  of  his  digestion.  Intention 
is  a  fact     Clifl  v.  White,  121^.  Y.  588.    Hence 
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a  witness  may  be  asked  with  what  intent  be 
did  a  given  act.  Seymour  v.  Wilson,  14  N. 
Y.  567.  A  man  who  buys  and  obtains  pos> 
session  of  goods  on  credit,  intending  not  to 
pay  for  them,  is  then  and  there  guilty  of  frauds 
The  wrong  is  fully  completed,  and  no  longer 
exists  in  intention  merely,  and  a  cause  of  act  ioa 
instantly  accrues  thereon  in  favor  of  the  ven- 
dor to  recover  for  tbe  wrong  and  injury  sus- 
tained. It  is  true  the  purchaser  may  after- 
wards repent  of  the  wrong  and  pay  for  the 
goods,  and  the  vendor  may  never  know  of 
the  wrongful  intent.  But  this  does  not  alter  the 
case  at  all  as  to  the  original  wrong,  and  the 
liability  incurred  thereby.  Of  course,  a  mere 
intention  to  commit  a  crime  or  to  do  a  wrong 
is  no  offense;  but,  when  the  intention  is  coupled 
with  the  doing  or  accomplishment  of  tbe  act 
intended,  that  moment  the  wrong  is  perpe- 
trated,and  the  corresponding  liabilily  incurred. 
See  Ostceffo  Starch  Factory  v.  l^ndrum,  57 
Iowa,  582,  42  Am.  Rep.  58.  In  Stewart  v. 
Emerson,  52  N.  H.  801,  where  it  was  alleged, 
in  reply  to  the  defendant's  plea  of  discbarge 
in  bankruptcy,  that  the  debt  in  question  waa 
created  by  tbe  fraud  of  tbe  defendant.  Doe,  J.,, 
in  the  course  of  a  long  and  vigorous  opinion,, 
used  the  following  language,  which  is  so  apt 
and  pertinent  that  we  quote  it.  He  said: 
'*When  the  intent  not  to  pay  ia  concealed,  the 
intent  to  defraud  is  acted  out.  The  mere  omis- 
sion of  A  to  disclose  his  insolvency  might  not 
be  satisfactory  proof  of  a  fraudulent  intent  Uk 
all  cases,  lie  might  expect  to  become  sol- 
vent. He  might  intend  to  pay  all  his  cred- 
itors. He  might  intend  to  pay  B,  though  un- 
able to  pay  others.  His  fixed  purpose  never 
to  pay  B  is  a  very  different  thing  from  bia 
present  inability  to  pay  all  or  any  of  his  credi- 
tors. A  man  may  buy  goods,  with  time  for 
trying  to  pay  for  them,  on  the  strength  of  bia 
known  or  inferred  disposition  to  pay  bis  debts, 
his  habits,  character,  business  capacity,  and 
financial  prospects,witbouthis  present  solvency 
being  thought  of,  and  even  when  his  present 
insolvency  is  known  to  the  vendor.  But  who 
could  obtain  goods  on  credit  with  an  uncon- 
cealed determination  that  they  should  never 
be  paid  for?  The  concealment  of  such  a 
determination  is  conduct  whicb  reasonably  in- 
volves a  false  representation  of  an  existing  fact, 
is  not  less  material  than  a  misrepresentation  of 
ability  to  pay  {Bradley  v.  (TBear,  10  N.  II.  477), 
and  is  an  actual  artifice,  intended  and  fitted  to 
deceive.  An  application  for  or  acceptance  of 
credit  by  a  purchaser  is  a  representation  of  tbe 
existence  of  an  intent  to  pay  at  a  future  time, 
and  a  representation  of  the  nonexistence  of  an  in- 
tent not  to  pay.  What  principle  of  law  requires 
a  false  and  fraudulent  representation  to  be  ex- 
press, or  forbids  it  to  be  fairly  inferred  from  tbe 
act  of  purcbase?  A  representation  of  a  material 
factimplied  from  the  act  of  purchase,and  induc- 
ing tbe  owner  of  goods  to  sell  them,  is  as  ef- 
fective for  the  vendee's  purpose  as  if  it  had 
been  previously  and  expressly  made.  If  it  is 
false,  and  known  to  the  pretended  purchaser 
to  be  false,  and  is  intended  and  used  by  bim  aa 
a  means  of  converting  another's  goods  to  hia 
own  use  without  compensation,  under  the 
falsQ  pretense  of  a  purchase,  why  does  1:  aot 
render  such  a  purchase  fraudulent?  When 
tbe  intent  Is  to  pay,  it  is  necessarily  understood 
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by  both  partlefi,  and  need  not  be  expressly  rep- 
resented as  existing:  When  the  intent  is  not 
to  pay,  it  is  of  course  concealed.  Whether 
the  deceit  is  called  a  false  and  fraudulent  rep- 
resentation of  the  existence  of  an  intent  to  pay, 
or  a  fraudulent  concealment  of  the  existence  of 
an  intent  not  to  pay,  the  fraud  described  is,  In 
fact,  one  and  the  same  fraud." 

Demnrrer  overruled,  and  case  remitted  to  the 
common  pleas  division  for  further  proceedings. 


Peleg  A.  SANFORD 
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1«  Ne^li^nee  of  a  contractor  buildlDi^ 
a  street  rail  way»  in  respect  to  a  rope  or  wire 
across  a  public  street,  will  not  render  the  street 
railway  company  liable  if  the  contractor  was 
simply  authorized  to  construct  the  road  and  the 
manner  of  dolnff  the  work  was  left  to  hln  skill 
and  Judgment,  altbougrh  he  is  not  a  resident  of 
the  state. 

2.  The  principle  that  a  railroad  com- 
pany^  cannot  deleg^ate  to  a  contractor 
ite  charter  rin^hte  and  privtleires  so  as  to  ex- 
empt it  from  liability  does  not  extend  to  the  use 
of  the  ordmary  means  employed  for  the  con- 
struction of  a  road,  but  to  the  use  of  such  ex- 
traordinary powers  as  the  corporation  itself 
could  not  exercise  without  first  having  complied 
with  the  cooditions  of  legislative  grant; 

(July  11, 1896.) 

ON  demurrer  to  defendant's  plea  in  an  action 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  F.  Lonsdale*  J.  S.  G.  Cobbt 
:and  J.  M.  Ripley »  for  plaintiff: 

The  liability  of  a  corporation  constructing  a 
railway  or  a  telegraph  line  upon  or  across  a 
public  highway  for  damages  to  a  traveler 
therein  occurring  as  the  result  of  negligence  in 
«uch  construction  is  unquestioned. 

Dickey  v.  A/aine  Teleg,  OoA6  Me.  488;  Ujmla 
T.  West  End  Street  R.  Co.  160  Mass.  851;  Wil- 
son ▼.  Great  Southern  Teleph.  dk  Teleg,  Co,  41 
La.  Ann.  1041;  Pennsylvania  Teleph.  Co.  v. 
Varnau  (Pa.)  15  Atl.  624;  Brusli  Electric  Light- 
ing Co.Y.Kelley,  126  Ind.  220.  10  L.  R.  A.  250; 
Sheldon  v.  Western  U.  Teleg,  Co,  51  Hun,  591. 

No  one  can  escape  from  the  burden  of  an 
obligation  imposed  upon  him  by  law  by  engag- 
ing tor  its  performance  by  a  contractor. 

2  Thorn  p.  Neg.  904,  911.  §§  27,  87;  1 
Shearm.  &  Redf .  Neg.  §  176;  14  Am.  <fe  £ng. 
£nc.  Law,  p.  834  and  note  8.  p.  885,  note  1; 
Williams  v.  Tripp,  11  R.  L  455;  Ufatthews  v. 
West  London  Watertcorks  Co.  8  Campb.  408; 
St.  Paul  Water  Co.  v.  Ware,  88  U.  S.  16  Wall. 
666,  21  L.  ed.  485. 


Messrs.  D.  S.  Baker  and  W.  C.  Baker 

for  defendant 

Tillinf^haBtv  J.,  delivered  the  opinion  of 
the  court: 

The  first  count  in  the  declaration  alleges  that 
the  defendant  corporatioi\,  by  its  agents  and 
servants,  negligently,  carelessly  and  wrong- 
fully placed  and  stretched,  and  negligently  and 
wrongfully  maiotained,  a  rape  or  wire  across 
Lonsdale  avenue,  a  public  highway  in  the  city 
of  Pawiuoket.  whereby  said  highway  was  ren- 
dered dangerous  to  travelers  in  carriages,  and 
that  the  plaintiff,  while  riding  along  said  high- 
way in  a  carriage,  in  the  exercise  of  due  care, 
was  caught  by  said  rope  or  wire,  and  thrown 
to  the  ground,  receiving  serious  bodily  injury.* 
The  second  count  alleges  that  the  defendant  la 
a  corporation,  incorporated  by  the  general  as- 
sembly of  the  state,  and  that  in  the  charter  it 
is  provided  that  the  defendant  shall  be  liable 
for  any  loss  or  iniujy  that  any  person  shall  sds- 
tain  by  reason  of  any  carelessness,  neglect,  or 
miscooductof  its  agents  or  servants  in  the  con- 
struct ioo,  management,  or  use  of  its  tracks,  or 
of  the  streets  where  its  tracks  are  laid;  that 
the  defendsnt  intrusted  the  construction  of  its 
road,  under  a  contract  made  by  said  defendant 
with  certain  -  contractors  not  residing  in  the 
state,  to  said  contractors,  and  that  the  latter, 
in  the  process  of  such  construction,  on.  to  wit. 
the  8d  day  of  December,  1891,  at  said  Paw- 
tucket,  negligently  and  carelessly  placed  and 
maintained  a  rope  or  wire  across  said  Lonsdale 
avenue,  in  such  a  manner  as  to  render  said 
highway  dangerous  to  travelers  in  carriages, 
whereby  the  plaintiff,  on,  to  wit,  said  8d  day  of 
December,  lb91,  who  was  then  and  there  rid- 
ing in  a  carriage  along  said  public  highway,  in 
the  exercise  of  due  care,  was  caught  bv  said 
rope  or  wire,  thrown  to  the  ground,  and  seri- 
ously injured,  etc.  To  the  first  count  of  this 
declaration  the  defendant  has  filed  a  plea  of 
not  guilty.  To  the  second  count  the  defendant 
has  filed  a  special  plea  in  bar,  setting  up  that 
the  acts  and  deeds  complained  of  therein  were 
not  the  acts  and  deeds  of  the  said  defendant 
corporation,  nor  the  acts  and  deeds  of  any  of 
its  servants  or  agents,  but  were  the  acts  and 
deeds  of  an  independent  contractor,  over 
whom,  and  over  whose  agents  and  servants, 
said  defendant  corporation  had  no  manage 
ment,  care,  or  control;  and  also  setting  up  that 
the  said  defendant  corporation  had  no  notice 
whatever  of  the  alleged  wrongful  acts  of  said 
independent  contractor,  and  that  said  wrong 
f  ul  acts  did  not  continue  for  a  suflScient  lengtk* 
of  time  to  impute  notice  thereof  to  the  said 
defendant  corporation.  To  this  special  plea  in 
bar  the  plaintiff  has  demurred,  on  the  grounds 
(1)  that  the  fact  that  the  work  was  done  by  an 
independent  contractor,  as  set  forth  in  said 
plea,  does  not  constitute  a  valid  defense  to  the 
plaintiff's  cause  of  action;  (2)  that  the  lack  of 
notice  to  the  defendant,  as  set  forth  in  said 
special  plea,  does  not  constitute  a  valid  de- 
fense to  the  plaintiff's  cause  of  action;  and  (8) 
that  said  facts  in  regard  to  the  work  being  per- 


NOTB.- For  exceptions  to  the  rule  as  toliablUty 
for  acts  of  an  Independent  contractor,  see  note  to 
Hawver  v.  Wbalen  <Oblo)  14  L.  B.  A.  928;  se^also 
tbe  later  cases  of  Ketcham  v«  Newman  (N.  Y.)  Zi 
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L.  B.  A.  lOe;  Neans  v.  Becker  (N.  T.)  2B  L.  B.  A.  687; 
CoUrrove  v.  Smith  (Gal.)  27  L.  B.  A.  690;  and  Smith 
V.  Milwaukee  Builders'  &  T.  Bzchanse  (WiaJ  ao  L» 
B.A.SOA. 
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formed  by  an  independent  contractor  and  said 
want  of  notice,  as  set  forth  in  said  plea,  do  not 
toffetber  constitute  a  Yalid  defense  to  the  plain- 
tiCT's  cause  of  action. 

The  only  question  before  us  for  decision, 
therefore,  is  as  to  the  suiflciency  of  said  spe- 
cial plea  in  bar.  The  plaintiff  admits  at  the 
out«et  that  the  law,  as  stated  by  this  court  in 
WiUiam*  r.  Tripp,  11  R  I.  454,  455,  is  cor- 
rect, vis.,  that  "when  a  person  has  work  done 
for  him  under  contract,  without  reserving  to 
himself  any  direct  control  of  the  contractor  or 
of  his  men,  there  is  no  relation  of  principal  and 
agent,  or  of  master  and  servant,  between  him 
and  them,  and  consequently  no  such  liability 
for  their  torts  and  negligences  as  is  incident  to 
that  relation."  But  he  contends  that  to  Ibis 
well-recognized  rule  there  is  one  equally  well- 
recogniz^  exception,  and  that  is  that  no  one 
can  escape  from  the  burden  of  an  obligation 
imposed  upon  him  by  law  by  the  engaging  for 
its  perfoi  mance  a  contractor.  In  view  of  this 
contention,  it  becomes  necessary  to  ascertain 
precisely  what  obligation  was  imposed  by  law 
upon  the  defendant  corporntion  regarding  the 
construction  of  its  road.  Under  the  provisions 
of  §  8  of  its  charter,  the  duties  devolved  upon 
the  corporation  are  these,  vis.:  That  it  must 
put  the  streets  and  highways,  in  which  it  shall 
lay  any  rails,  in  as  good  condition  as  they  were, 
and  keep  in  repair  such  portions  of  the  streets 
as  shall  be  occupied  by  its  tracks;  and  it  mnkes 
it  liable  for  anv  loss  or  injury  that  any  person 
shall  sustain  by  reason  of  any  carelessness, 
neglect,  or  misconduct  of  its  agento  and  serv- 
ants in  the  management,  construction,  or  use 
of  said  tracks  or  streets.  Of  course,  the  de- 
fendant cannot  discharge  itself  fix)m  its  statu- 
tory obligations  by  engaging  for  their  (lerform- 
anoe  by  another;  that  is  to  say,  it  is  bound,  at 
its  peril,  to  put  the  streets  in  which  it  shall  lay 
any  rails  in  as  good  condition  as  they  were  be- 
fore, and  to  keep  in  repair  such  portions  of  the 
streets  as  shall  be  occupied  by  its  tracks,  and 
hence,  if  It  should  contract  with  a  third  person 
to  do  this  work,  and  this  third  person  should 
fall  to  do  it,  the  defendant  would  doubtless  be 
liable.  Bole  v.  Sittingfytvrne  A  S,  E.  Go.  80 
L.  J.  Exch.  81,  6  Hurist  &  N.  488.  But  such 
is  not  the  case  before  us.  Here  the  case  »bows, 
not  that  the  defendant  failed  to  perform  its  said 
statutory  duty,  but  that  an  independent  con- 
tractor, in  constructing  the  road,— a  thine 
which  the  defendant  biui  the  right  to  do  itself, 
but  was  under  no  obligation  to  do, — was  guilty 
of  negligence.  This  negligence,  however,  cap- 
not  be  imputed  to  the  defendant,  as  the  rela- 
tion of  roaster  and  servant  was  not  created  by 
the  contract  between  the  parties.  The  defend- 
ant had  no  control,  ei.tber  of  the  work  or  of 
the  workmen  employed  to  perform  it.  It 
merely  prescribed  the  end  to  be  accomplished, 
and  contracted  with  another  to  accomplish 
that  end  bj  such  means  as  the  latter  mignt  in 
his  discretion  employ.  And  hence,  as  to  the 
means  employed,  the  eontractor  was  not  a 
servant  or  agent  of  the  defendant,  but  himself 
a  master,  and  for  any  negligence  in  connection 
therewith  he  alone  is  liable.-  The  defendant 
made  no  aereement  with  the  contractor  as  to 
the  particular  manner  in  which  the  road  should 
be  constructed  or  the  trolley  wire  erected;  that 
is  to  sav,  the  defendant  did  not  authorize  the 
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contractor  to  place,  stretch,  or  maintain  a  wir« 
or  rope  across  the  street  in  the  manner  com- 
plained of.  He  was  simply  authorized  to  con- 
struct the  road,  thus  leavine  the  manner  of 
doing  the  same  to  his  skill  and  Judgment. 
Moreover,  the  work  authorized  to  be  done  waa 
not  in  itself  a  nuisance,  nor  was  it  necessarily 
dangerous  or  injurious.  It  was  authorized  by 
law.  The  manner  in  which  it  was  done  was 
the  sole  cause  of  the  injury  complained  of. 
Hence  the  obstruction  or  defect  created  in  the 
street  was  purely  collateral  to  the  work  con- 
tracted to  be  done,  and  was  entirely  the  result 
of  the  wrongful  or  careless  acts  of  the  con- 
tractor or  his  workmen;  and  in  such  case  it  is 
well  settled  that  the  employer  is  not  liable. 
RobbiM  V.  C/tieago,  71  IL  S.  4  Wall.  679,  18 
L.  ed.  482.  It  is  to  be  observed  also,  that  the 
defendant  not  only  did  not  authorize  the  ob- 
struction complained  of,  but  had  no  notice 
thereof,  either  express  or  implied. 

Had  the  obstruction  resulted  directly  from 
the  act  which  the  contractor  agreed  and  was 
authorized  to  do,  then  both  the  defendant  and 
the  contractor  would  have  been  equally  liable 
to  the  injured  party.  51J.  Paul  water  Co,  v. 
Ware,  88  U.  8.  16  Wall.  576.  21  L.  ed.  488; 
Carman  ▼.  8teubmmlle  d  I.  R.  Co,  4  Ohio  St. 
899.  This  principle  is  well  illustrated  in  EU 
lit  V.  ShelfUtd  Gas  Consumeri^  Co,  2  £1.  &  Bl. 
767.  There  the  defendant  made  a  contiact 
with  Watson  Bros,  to  open  trenches  along 
the  streets  of  SheflQeid  in  order  that  de- 
fendant might  lay  gas  pipes  therein,  and 
afterwards  to  fill  up  the  trenches  and  mal<e 
good  the  surface  with  flagging.  Watson 
Bros.,  by  their  servants,  opeo^  the  trenches 
along  one  of  the  streets  in  question,  and  after 
the  pipes  were  laid  proceeded  to  fill  up  said 
trenches  and  restore  the  flagging.  In  doing 
so,  however,  they  carelessly  left  a  heap  or 
stones  and  earth  upon  the  footway;  and  the 
plaintiff,  passing  along  the  street,  fell  over  the 
same,  and  was  injured.  Neither  the  defend- 
ant nor  Watson  Bros,  had  any  legal  excuse  for 
breaking  open  the  street  in  the  manner  de> 
scribed,  which  was  a  public  nuisance.  In  a 
suit  against  the  gHS  company  to  recover  for  the 
injury  sustained,  the  court  held  that  the  cause 
of  the  accident  was  the  Terjr  thing  done  in  pur- 
suance of  the  specific  directions  of  the  defend- 
ant* contained  in  their  contract,  and  not  the 
negligence  of  those  doing  the  thing,  and  hence 
that  defendHUt  was  liable.  Patolet  v.  Rutland 
db  W,  R.  Co.  28  Vt.  297,  la  strongly  in  point 
In  that  case  the  defendant  had  made' a  con- 
trACt  with  Page  &  Eastman  to  build  a  section 
of  its  road.  Patre  &  Eastman  undei  let  a  job  of 
building  the  abutments  of  a  bridge  to  one 
Chandler,  who,  with  his  own  men,  built  the 
abutmentSw  And  the  obstruction  In  the  high- 
way which  caused  the  injury  to  the  plaintiff 
was  the  act  of  Chandler's  employees  in  draw- 
ing the  stone  for  the  abutments.  The  court 
held  that,  as  the  act  contracted  to  be  done  was 
a  lawful  one,  and  in  no  way  involved  the  com- 
mission of  a  public  nuisance,  and  that  as  it  had 
become  such  purely  from  the  neglect  of  the 
person  who  had  contracted  to  do  the  job,  the 
latter  alone  was  liable  for  tiie  daninee  occa- 
sioned. To  the  same  effect  are:  Pa6k  v. 
New  York,  8  N.  Y.  222:  UoU  v.  Sittinabourne 
dt  8,  R.  Co.  6  Hurist  &  N.  488;  J^eac?tey  v. 
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EoioUind,  18  C.  B.  182;  EUliardr.  Rtcliardson, 
8  Gray,  349;  BaUey  v.  Tray  db  B.  R.  Co.  57  Vt. 
252,  52  Am.  Rep.  129;  Storr$  v.  Utica,  17  N. 
T.  104,  72 Am.  Dec.  437;  HughesY.  Cincinnati 
4t8.ILCo.  89  Ohio  St.  461;  and  numerous 
other   cases   which  might  be  cited. 

Again,  the  principle  that  a  railroad  company 
cannot  deleg;...;  to  a  coniractor  its  chartered 
rights  and  privileges,  so  as  to  exempt  it  from 
liability,  does  not  "extend  to  the  use  of  the 
ordinary  means  employed  for  the  construction 
of  the  road,  but  to  the  use  of  such  extraordi- 
nary  powers  as  the  corporation  itself  could  not 
exercise  without  first  having  complied  with 
the  conditions  of  lesislative  grant."  In  other 
words,  where  the  wrong  and  injury  for  wLich 
the  action  is  brought  were  committed  in  the 
performance  of  acts  by  virtue  of  the  authority 
of  the  corporation  derived  from  its  charter, 
and  could  have  been  performed  in  no  other 
way,  then  the  party  injured  has  the  right  to 
hold  the  corporation  responsible,  * 'because  it 
is  really  the  corporation  that  is  acting."  Wf'St 
V.  .S*  Louis,  F.  A  r.  H.  H,  Co.  08  111.  646, 546, 
647;  Cunningham  ▼.  International  H.  Go.  51 
Tex.  513,  32  Am.  Rep.  632;  Kansas  G.  R,  Co,  v. 
Fitzsimmons,  18  Kan.  84;  Eaton  v.  European 
<fe  N.  A.  R,  Co,  59  Me.  520,  8  Am.  Rep.  480; 
Callahnn  v.  Burlington  db  M.  R,  R.  Co.  23 
Iowa,  562.  This  doctrine  is  well  illustrated 
in  the  case  of  Rogers  v.  Florence  R.  Co,  81 
S.  C.  378,  cited  by  defendant's  counsel.  The 
statute  of  that  state  makes  a  railroad  'Com- 
pany  ''responsible  in  damages  to  any  person  or 
corporation  whose  buildings  or  other  property 
may  be  injured  by  fire  .  .  .  originating 
within  the  limits  of  the  right  of  way  of  said 
roud,  in  consequence  of  the  act  of  any  of  its 
authorized  agents  or  employees."  In  that  case 
the  gradation  of  a  portion  of  the  road  was  let 
out  under  contract  to  one  Hardin.  During  the 
progress  of  the  work  a  fire,  which  had  been 
kindled  within  the  right  of  way  of  the  defend- 
ant,  escaped  therefrom,  and  ran  over  the  ad- 
joining land  of  the  plaintifif,  causing  him 
damage.  It.  was  contended  on  the  part  of  the 
plain titf  that  the  defendant  was  liable,  on  the 
ground  that  "when  the  employer  as  a  corpo- 
ration is  charged  with  certain  obligations,  re- 
ciprocal to  the  privileges  and  franchise  granted, 
it  cannot  shift  the  responsibility  from  itself  bv 
employing  a  contractor  to  do  the  work  for  it. 
In  reply  to  this  contention  the  court  said:  "If 
it  means  that  a  railroad  corporation  on  account 
of  the  large  powers  generally  granted  to  them, 
eminent  domain,  etc.,  cannot  be  allowed  to 
construct  their  track,  etc.,  through  an  inde- 
pendent contractor,  but  must  do  such  work 
through  their  own  servants  and  employees,  we 
have  only  to  say  that  we  have  found  no  author- 
ity for  such  a  position.  ...  If  it  means 
that  where  certain  obligations  exist,  growing 
out  of  the  privileges  and  franchises  grunted  to 
the  corporation,  which  would  be  inconsistent 
with  the  right  of  the  company  to  employ  an 
Independent  contractor  to  meet  said  obliga- 
tions, from  public  policy  or  otherwise,  then 
the  principle  may  be  conceded;  but  the  pro- 
priety of  its  application  must  be  shown.  No 
obligation  of  the  defendant  has  been  pointed 
out  here  inconsistent  with  havincr  {ts  rond 
fifraded  by  an  independent  coniFHcior."  We 
lail  to  see  any  material  oistiDctiou,  in  principle, 
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between  that  case  and  the  one  before  ua. 
There  the  statute  made  the  corporation  liable 
for  the  acts  of  its  agents  or  employees  in  caus- 
ing damage  by  fire;  but  the  court  held,  never- 
theless, that  where  the  injury  was  caused  by 
an  independent  contractor,  the  corporatioo 
was  not  liable.  Here  the  statute  makes  the 
corporation  liable  for  the  carelessness,  neglect, 
or  misconduct  of  its  agents  and  servants  in 
doing  the  work,  but  not  for  the  carelessness  or 
misconduct  of  an  independent  contractor.  In 
short,  the  language  of  the  charter  making  the 
corporation  liable  for  the  neeligence  of  its 
servants  and  agents  does  not  apply  in  this  case. 
It  does  not  include  independent  contractors, 
and  is  merely  declaratory  of  the  common  law. 

The  argument  ab  inconvenienti  urged  by 
plaintiff's  counsel,  while  it  is  doubtless  entitled 
to  some  weight  in  the  determination  of  the 
question  at  issue,  yet  it  is  not  of  sufficient  im- 
portance to  control  the  decision.  We  are 
aware  of  the  fact  that  much  of  the  work  of 
constructing  railroads  and  other  public  works, 
especially  in  a  small  state  like  ours,  is  done  by 
foreign  contractors,  and  that  our  citizens  hav- 
ing claims  against  them  are  sometimes  obliged 
to  follow  them  into  another  jurisdiction  in  or- 
der to  obtain  redress.  But  this  is  a  matter 
over  which  the  court  has  no  control,  and  the 
only  way  which  occurs  to  us  whereby  the  dif- 
ficulty maybe  remedied  is  by  means  of  such 
legislation  as  shall  render  the  corporation  that 
obtains  the  franchise  liable  for' the  negligence 
or  misconduct  of  the  contractor. 

Demurrer  overruled,  plea  sustained,  and 
case  remitted  to  the  common  pleas  division  for 
further  proceedingSi 


John  D.  WING  et  al 
John  W.  SLATER 


(. 


E.L 


.) 


No  debt  is  contracted  hy  a  corporation 
by  the  mere  making  of  a  contract  for 

goodB  before  any  breach  thereof  or  delivery  of 
Koods,  within  the  meaning  of  Pub.  Stat.  cbap. 
155.  6  12,  making  stockholders  liable  for  debrs 
contracted  t>efore  notice  by  the  flliog  of  a  oer- 
tlfloate. 

(July  U,  1888.) 

ACTION  to  enforce  the  liability  of  defend- 
ant for  the  debts  of  a  corporation  of  whica 
he  was  a  member  for  failure  to  file  a  notice  re- 
quired by  statute.    Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cometock  &  Gardner,  for  plain 
tiffs: 

The  liability  of  the  stockholders  attached 
when  the  corporation  signed  the  plain tilTs 
written  contract,  to  wit,  in  November.  1891. 
If  the  statute  is  to  be  construed  aa  remedial  the 
plaintiff  certainly  is  required  to  be  informed  of 
the  condition  of  the  corporation  when  he  made 
his  contract.  To  claim  that  there  was  no  lia- 
bility for  indebtedness  to  the  plaintiff  until  de- 

NoTB.— For  a  case  very  similar  to  the  at>ove,  seo 
Gold  V.  Clyue  (N.  T.;  17  L.  &.  A.  707. 
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iiveries  were  actually  made  and  accepted, 
notwithstanding  the  fact  that  the  plaintiff  was 
legally  bound  to  make  the  deliveries  and  the 
defendant  legally  bound  to  accept  them,  is  to 
utterly  destroy  the  effectiveness  of  the  statute. 

Oarnson  ▼.  Eoice,  17  N.  Y.  458. 

Mfur$,  Arnold  Green  and  James  Til- 
linghastf  for  defendant: 

On  February  18,  1892,  the  American  Wood 
Paper  Company  filed  in  the  office  of  the  city 
derk  of  the  city  of  Providence,  where  its  of- 
fice was  located,  the  returns  required  by 
statute. 

There  can  be  no  debt  due  from  the  Ameri- 
•can  Wood  Paper  Company  to  the  plaiotiff^s 
until  the  delivery  of  the  alkali,  or  until  breach 
by  the  company  of  the  contract. 

Garrimm  v.  Eowe^  17  N.  Y,  458;  Jonei  ▼. 
BarUm,  62  N.  Y.  202. 


t»  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  bv  the  plaintiffs, 
who  are  judgment  creditors  of  the  American 
Wood  Paper  Company,  to  enforce  an  alleged 
liability  of  the  defendant,  as  a  stockholder  in 
said  company,  under  R  L  Pub.  Stat.  chap. 
155,  g^  11,  12,  which  provide  as  follows: 

"Sec.  11.  Every  manufacturing  company  in- 
cluded within  the  provisionsof  this  chapter  shall 
file  in  the  office  of  the  town  clerk  of  the  town 
where  the  manufactory  is  established  annually 
on  or  before  the  15th  day  of  February  a  cer- 
tificate signed  by  a  majority  of  the  directors, 
truly  stating  the  amount  of  Its  capital  stock 
actually  paid  in,  the  value  as  last  assessed  for 
«  town  tax  of  its  real  estate,  the  value  of  its 
personal  assets  and  the  amount  of  its  debts  or 
liabilities  on  the  31st  day  of  December  of  the 
next  year  preceding. 

*'Sec.  12.  If  any  of  such  companies  shall  fail 
so  to  do,  all  the  stockholders  of  such  company 
shall  be  jointly  and  severally  liable  for  all  the 
•debts  of  tbe  company  then  existing  and  for  all 
that  shall  be  contracted  before  such  notice 
shall  be  given,  except  as  hereinafter  provided, 
unless  such  companies  shall  have  become  insol- 
-vent  and  assigned  its  property  in  trust  for  tbe 
benefit  of  its  creditors,  in  which  case  tbe  obli- 
gation to  giye  sucb  notice  by  the  filing  of  such 
certificate  shall  cease." 

The  pleadings  in  the  case  raise  three  princi- 
pal questions,  viz.i  (1)  Does  tbe  act  apply  to 
corporations  which  have  not,  and  never  have 
bad,  any  manufactory  in  this  state?  (2)  Did 
the  debt  of  the  American  Wood  Paper  Com- 
pany to  the  plaintiffs  arise,  as  they  contend, 
r^ovember  5,  1891.  or,  as  tbe  defendant  con- 
tends, towards  tbe  end  of  lb92?  And  (3)  Does 
tbis  action  at  law  lie?— it  appearing  that  John 
D.  Wing,  one  of  the  plaintiff  copariners,  is  tbe 
real  owner  of  certain  stock  in  the  American 
Wood  Paper  Company,  standing  in  the  name 
of  William  W.  Brown,  and  that  he  is  tbe 
naked  trustee  of  John  D.  Wing  as  to  this 
stock.  As,  in  our  view  of  the  matter,  the  an- 
swer to  the  second  question  thus  raised  will 
diitpose  of  the  whole  case,  we  will  consider  that 
only. 

Whether  the  statute  upon  which  the  action 
Is  based  is  a  penal  statute,  strictly  so  called,  it 
is  not  necessary  to  decide,  although  tbere  is 
^ood  authority  for  holding  that  it  is.    Sayles 
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v.  Brown,  40  Fed.  Rep.  8.  But  that  said  stat- 
ute is  of  a  penal  character,  so  far  at  least  as 
the  defendant  is  concerned,  and  also  that  it  is 
in  derogation  of  the  common  law,  and  hence 
to  be  construed  strictly,  there  can  be  no  doubt. 
The  liability  of  a  stockholder  thereunder  is 
not  a  contractual,  but  a  purely  statutory,  lia- 
bilitv.  8ayUB  y.  Bates,  15  R.  I.  342;  Sayles 
y.  SrotDTi,  tupra.  In  considering  a  claim  not 
unlike  the  one  before  us,  Shaw,  Ch.  J.,  in 
Gray  y.  CofUn,  9  Cush.  199.  said:  "To  create 
any  individual  liability  of  members  for  the 
debt  of  a  corporation,  a  body  politic  created 
by  law,  and  regarded  as  a  legal  being,  distinct 
from  that  of  all  the  members  composing  it,  and 
capable  of  contracting  and  being  contracted  * 
with  as  a  person,  is  a  wide  departure  from  es- 
tabllsbed  rules  of  law,  founded  in  considera- 
tions of  public  policy,  and  depending  solely 
upon  provisions  of  positive  (law.  It  is  tbere- 
fore  to  be  construed  strictly,  and  not  extended 
beyond  the  limits  to  which  it  is  plainly  carried 
by  such  provisions  of  statute. "  This  language 
is  quoted  and  approved  by  the  court  in  Dane 
y.  Dane  Mfg.  Go.  14  Gray,  489.  Both  of  said 
cases  involyed  the  liability  of  stockholders  as 
sucb,  and  not  tbe  liability  of  officers.  To 
the  same  effect  are  Goffln  y.  Rich,  45  Me.  507- 
511,  71  Am.  Dec.  559;  lAhby  v.  Tobey,  82  Me. 
397;  Moyer  t.  Pennsylvania  Slate  Co.  71  Pa. 
293:  Mean's  Appeal,  85  Pa.  75-78;  Gftase  y. 
l^rd,  77  N.  Y.  1,  and  cases  cited.  See  also 
Leighlon  v.  CampbeU,  17  R.  I.  51,  9  L.  R.  A. 
187. 

Tbe  question  that  arises,  then,  is  whether, 
under  the  facts  set  out  in  the  defendant's  spe- 
cial pleas,  which  are  demurred  to  by  the  plain- 
tiffs, the  defendant  is  liable,  under' the  provi- 
sions of  said  statute.  We  think  this  question 
must  be  answered  in  the  negative.  Said  pleas 
show:  (1)  That  said  American  Wood  Paper 
Company  has  not,  and  never  has  had,  any 
manufactory  established  in  this  state;  tbat  it 
has,  since  its  incorporation,  always  had  an  of- 
fice in  tbe  city  of  Providence,  \n  this  state; 
that  on  the  ISth  day  of  February.  1892,  it  filed 
in  the  office  of  the  city  clerk  of  said  Provi- 
dence a  certificate,  signed  by  a  majority  of  its 
directors,  truly  stating  the  amount  of  its  capi- 
tal stock  actually  paid  in,  the  value,  as  last 
assessed  for  a  town  tax.  of  its  real  estate,  the 
yalue  of  its  personal  assets,  and  the  amount  of 
its  debts  or  liabilities  on  tbe  81st  day  of  De- 
cember, 1891.  (2)  Tbat  tbe  indebtedness  of 
said  American  Wood  Paper  Company,  whereon 
tbe  judgment  was  rendered  on  wbfch  tbis  ac- 
tion is  based,  was  not  incurred  on  the  5ch  day 
of  November,  1891,  as  set  forth  in  the  plain- 
tiffs' declaration,  tfnd  was  not  incurred  until 
October,  1892;  that  the  first  delivery  was  made 
by  the  plaintiffs,  under  the  contract  set  forth 
in  the  declaration,  in  October,  1892;  aild  that 
no  breach  of.  said  contract  was  made  by  said 
paper  company  until  after  November,  lb92. 

R.  I.  Pub.  Laws,  chap.  1038,  was  enacted 
February  12,  1892,  and  went  into  effect  im- 
mediately. It  proyides  as  follows:  *'Any 
manufacturing  corporation  included  within 
the  proyisions  of  cbapter  155  of  the  Public 
Statutes,  which  has  no  manufactory  es'  ablished 
in  any  town  in  tbis  state,  may  file  the  cer- 
tificates required  by  §  11  of  said  cbapter 
with  the  town  clerk    of    the    town  in    this 
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State  where  the  office  of  the  corporation  is  lo- 
cated." 1\  thus  appears  that,  even  assumiDg 
that  said  chapter  165  applied  to  corporatioDs 
which  have  not,  and  never  havehad,  any  manu- 
factory in  this  state  as  contended  by  plaintiffs' 
counsel  (see  Allen  v.  Arnold,  18  R  I.  809),  yet 
the  defendant  is  not  liable,  as  set  forth  in  the 
plaintiffs'  declaration,  unless  the  making  of 
the  contract  set  out  therein  had  the  effect  to 
create  a  debt  against  said  corporation  at  the 
time  of  the  making  of  said  contract,  or,  at  any 
rate,  before  the  filing  of  the  certificate  afore- 
said, which  we  do  not  think  it  did.  The  lan- 
guage of  the  statute,  in  case  of  the  failure  to 
file  (he  certificate  required  thereby,  is  that  "all 
the  stockholders  .  .  .  shall  be  Jointly  and 
seTerall  V  liable  for  all  the  debts  of  the  company 
then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  notice  shall  be  given,"  etc. 
"The  time  of  the  existence  of  the  debt  is  there- 
fore a  material  inquiry."  Oongdon  v.  Winaor, 
17  R.  L  287.  We  think  it  is  clear  that  there 
was  no  debt  existing  at  the  time  of  the  mak- 
ing of  said  contract,  nor  was  any  debt  con- 
tracted by  the  making  thereof  prior  to  the 
delivery  of  the  merchandise  contracted  for. 
A  debt  is  a  liquidated  demand,  or  a  sum  of 
money  due  by  certain  and  express  agreement. 
8  Bl.  Com.  154:  McE^freah  y.  EirkendaU,  86 
Iowa,  226.  Or  a  debt  may  be  defined  to  be  a 
fixed  and  certain  obligation  to  pay  money,  or 
some  other  valuable  thing,  in  the  present  or  in 
the  future.  Eru^$  Appeal,  91  Pa.  402.  In 
People  V.  Arguello,  87  Cal.  525,  the  court  says: 
"Whether  a  claim  or  demand  is  a  debt,  or  not. 
is  in  no  respect  determined  by  a  reference  to 
the  time  of  payment.  A  sum  of  money  which 
is  certainly  and  at  all  events  payable  is  a  del}t, 
without  regard  to  the  fact  whether  it  be  pay- 
able now,  or  at  a  future  time.  A  sum  payable 
upon  a  contingency,  however,  is  not  a  debt, 
or  does  not  b^me  a  debt  until  the  contin- 
gency has  happened.  .  .  .  So  of  a  covenant 
to  pay  rent  quarterly.  It  creats  no  debt  until 
it  becomes  due;  for  before  that  time  the  lessee 
may  quit,  with  the  consent  of  the  lessor,  or  he 
may  assign  his  term,  with  his  consent,  or  he 
may  be  evicted  by  a  title  paramount  to  that 
of  the  lessor,  in  either  of  which  cases  he  ^iH 
be  discharged  from  his  covenant."  Wood  v. 
Partridge,  11  Mass.  488.  In  Hay  nee  v.  Brown, 
86  N.  H.  566,  the  court  held  that  the  statute 
could  not  be  restricted  to  debts  or  liquidated 
claims.  But  the  statute  of  that  state  is  much 
broader  than  ours,  making  the  stockholders 
and  oflScers  of  corporations  liable  for  the  debts 
and  contracts  of  the  corporation.  For  a  col- 
lection of  the  authorities  on  the  question  of 
what  constitutes  a  debt,  see  5  Am.  &  £ng.  Enc. 
Law,  pp.  148-162.  Applying  the  foregoing 
definitions  to  the  statute  under  consideration. 
It  cannot  be  properly  said  that  there  was  any 
existing  debt  growing  out  of  said  contract  until 
after  a  delivery  was  made  thereunder.  In 
Qarrieon  v.  Howe,  17  N.  Y.  458,  which  was 
an  action  brought  against  a  stockholder  on  the 
ground  that  the  whole  capital  stock  had  not 
been  paid  in,  and  also  because  the  corporation 
had  not  made  the  report  required  by  law,  the 
court  said:  "We  do  not  think  a  debt  for  lum- 
ber furnished  under  the  contract,  subsequent 
to  its  execution,  can  be  said  to  have  been  con- 
tracted when  the  agreement  was  signed.    That 
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instrument  contains  mutual  stipulations,  by 
the  plaintiff  to  furnish  and  by  the  defendant 
to  pay  for  the  lumber,  and  there  is  no  debt  in 
exi4tc'nce  until  lumber  bas  been  delivered."  Id 
Jonei  V.  Barlow^  62  N.  T.  202,  which  waJi  an 
action  to  enforce  the  liability  of  the  trustees  of 
a  corporation  for  failure  to  file  the  annual  re 
port  thereof  required  by  law,  the  court  held 
that  thev  were  only  liable  for  debts  actually 
due.  and  for  which  a  present  right  of  action 
existed  against  the  corporation.  See  also  Gha^^ 
▼.  OurtU,  118  U.  S.  462,  468,  28  L.  ed.  1042. 

In  support  of  the  plaintiffs'  contention  that 
the  defendant's  liability  attached  at  the  time  of 
the  making  of  said  contract,  they  rely  specially 
on  Byere  v.  Franklin  Coal  Co.  106  Mass.  131. 
That  was  a  bill  in  equity  against  said  coal 
company,  and  certain  persons  alleged  to   be 
officers  thereof,  for  neglecting  to  file  the  an- 
nual certificate  required  by  the  statute,  the 
language  of  which  is  surotantially  like  our 
own.    The  debt  in  that  case  arose  as  followar 
On  April  8,  1896.  the  plaintiff  accepted  two- 
drafts  for  the  accommodation  of  the  corpora- 
tion, drawn    by  its  treasurer,— one   payable 
in     five    months,    and    the    other    in    six 
months,  from  their  date.    These  drafts  were 
negotiated  at  or  about  the  time  they  were  ac- 
cepted, and,  at  or  about  their  maturity,  were 
paid  by  the  plaintiff.    And  the  question  which 
arose  was  whether  the  debt  thus  created  was  a 
debt  contracted  at  the  time  when  the  plaintiff 
paid  the  drafts,  or  at  the  time  when  he  ac- 
cepted them.    The  court  held  that  the  plain  tiff 
was  an  accommodation  acceptor,  and  the  rela- 
tion between  the  corporation  and  him  was  that 
of  principal  and  surety,  and  that  under  the  de- 
cision in  Rice  v.  Sovthgate,  16  Gray,  142,  the 
liability  of  a  principal  to  indemnify  nis  surety 
for  any  payment  the  latter  may  be  compelled 
to  make  the  former  takes  effect  from  the  time 
when  the  surety  becomes  responsible  for  the 
debt  of  his  principal,  and  that  upon  payment 
by  the  surety  his  debt  is  a  debt  contracted  at 
the  time  he  became  responsible,  and  not  at  the 
time  of  such  payment.     We  do  not  think  the 
case  controls  the  one  before  us.    There  a  lia- 
bility had  been  incurred  by  the  plaintiff  to  pay 
a  certain  and  definite  amount  of  money  at  a 
definite  time,  for  the  accommodation  of  the  de- 
fendant, and  the  plaintiff  was  obliged  to  pay,, 
and  did  actually  pav,  the  draft  when  it  fell 
due.    And,  upon  well-settled  principles  of  law,, 
it  is  clear,  as  held  in  Biee  v.  SouthworVi,  supra, 
"that  the  contract  of  a   principal   with  hia 
surety  to  indemnify  him  for  any  payment 
which  the  latter  mav  make  to  the  creditor  in 
consequence  of  the  liability  assumed  takes  ef- 
fect from  the  time  when  the  surety  becomes 
responsible  for  the  debt  of  the  principal.    .   .   . 
No  new  contract  is  made  when  the  money  is 
paid  by  the  surety,  but  the  payment  relates 
back  to  the  time  when  the  contract  was  en- 
tered into  by  which  the  liability  to  pay  was  in- 
curred."   No  such  liability,  however,  was  in- 
curred by  the  American  Wood  Paper  Company 
by  the  making  of  the  contract  aforesaid.     No 
debt  was  thereby  created,  in  the  strict  sense  of 
the  term,  at  any  rate;  nor  did  any  exist  until 
a  delivery  was  made  under   said    contract. 
"Suppose,"  as  said  by  the  defendant's  counsel, 
*  'the  plaintiffs  had  never  made  any  deliveries. 
Could  they  have  sued  for  anything  in  Feb- 
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ruKrj,  1818.  eicht  months  before  tber  made 
any  aeliTerietr  We  think  it  is  clear  that  they 
eould  not  It  follows,  therefore,  that  there  be- 
ing no  debt  either  doe  or  owing,  and  no  debt 
contrflcted  by  said  corporation  in  favor  of  the 
plaintiffs  at  the  time  or  the  filing  of  the  certifi- 


cate aforesaid,  they  have  no  cause  of  action 
against  hioL  We  are  therefore  of  the  opinion 
that  the  demurrers  to  the  defendant's  special 
pleas  in  bar  should  be  overruled,  and  the  pleas 
sustained. 
Judgment  for  the  dtfendantfar  eoeU. 
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1.  BoataUtt  waters  within  the  meaning  of 
Const,  chap.  8,  fl  40.  fflvlng  the  right  to  flah  'inaU 
boatable  and  other  waters  (not  private  propertj),** 
are  waters  that  are  of  oommon  paaaage  as  high- 
ways for  business  or  pleasure,  and  do  not  Include 
all  waters  which  may  be  boatable  in  fact. 

8«  The  question  whether  or  not  waters  are  In- 
berentiy  capable  of  use  as  a  common  passage  for 
the  public  Is  a  question  of  fact. 

8«  CroflstBi^iineiiltlTated  laadtoreaeh 
public  watere  for  the  purpose  of  fishing, 
wblob  Is  declared  by  Acts  1808,  No.  80,  not  to  be  ac- 
tionable unless  actual  damage  Is  done.  Is  never- 
theless a  trespass  If  done  against  the  will  of  the 
owner,  and  constitutes  a  taking  of  private  prop- 
erty for  private  use  contrary  to  the  Oonsdtutlon. 

(Thompeon,  J^  diteenttj 
(]£arohl7,1806L) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Windham  County  Court  made  during  the 
trial  of  an  action  to  recover  damages  for  tres- 
pass in  going  upon  plaintiff's  property  to  fish 
which  resulted  in  a  verdict  in  defendant's  fa- 
Tor.    Bevereed. 

The  facts  are  stated  in  the  opinion. 

Messre.  Watermaiit  Hariin«  A  Hitt  and 
J.  K.  Batchelder*  for  plaintiff: 

Boatable  waters  were  inland  waters  above  the 
influence  of  the  tide,  and  as  applied  to  streams 
as  well  as  poiids  were  of  such  volume  and  size 
that  they  could  be  used  by  boats  for  the  purpose 
of  carrying  and  transporting  advantageously 
the  products  of  the  surrounding  country,  the 
products  of  mines,  of  forests,  and  of  agricul- 
ture. 

The  distinction  between  navigable  watera 
and  boatable  waters  was  well  defined  by  the 
common  law. 

The  owners  of  the  land  that  included  boat- 
able  waters  bad  the  exclusive  right  of  fishing 
in  those  waters;  all  the  right  the  public  had  in 
those  waters  was  to  use  them  for  the  purposes 
of  a  highway;  and  as  to  this  lakes  and  ponds 
were  construed  the  same  as  rivers. 

Nan.— As  to  private  ownership  of  lakes,  see  also 
Oouvemeur  v.  National  Ice  Co.  (N.  Y.)  18  L.  R.  A. 
806.  and  note:  also  Noyes  v.  Ctolllns  (Iowa)  26  L.  R. 
A.  800:  Azline  v.  Shaw  (Fla.)  28  L.  R.  A.  881,  and 
People  V.  Silberwood  (Mich.)  88  L.  R.  A.  884. 

S3  L.  a  A. 


Murphy  T.  Bfgan,  2  Ir.  C.  L.  Rep.  148;  Aar«r 
T.  Seotelier,  L.  R  9  Q.  fi.  Div.  192;  AUifood  v. 
Giheon,  84  L.  T.  N.  8.  883;  Johnetonw.  Btoam- 
field,  8  Ir.  G.  L.  Rep.  68;  Mareh  v.  CMBy,  89 
Mich.  826.  88  Am.  liep,  489;  Mueeeti  t.  Bureh, 
36  L.  T.  N.  8.  486;  Watere  t.  JUlUy^  4  Pick. 
145, 16  Am.  Dec.  883;  Hooker  v.  Oumminge,  90* 
Johns.  90. 11  Am.  Dec.  249;  McCready  y.  Vir- 
ginia, 94  U.  8.  891,  24  L.  ed.  248;  Hriyoke 
Water  Power  Co,  v.  Lyman,  82  U.  8.  16  Wall. 
500, 21  L.  ed.  188;  Qould  v.  Jamee,  6  Cow.  809;. 
Bart  V.  RiU,  1  Whart  124;  PeapU  v.  Ptott.  IT 
Johns.  195,  8  Am.  Dec  882;  Smith  t.  MiUer, 
6  Mason,  191. 

No  man  can  lawfully  go  on  the  lands  of  an- 
other without  his  leave. 

Coolidae  t.  Witliame,  4  Mass.  140;  Cortelyou 
V.  Van  Brundt,  2  Johns.  357. 

In  considering  the  cases  it  has  heen  held  that 
when  the  "great  ponds"  were  once  granted 
they  became  private  property,  and  the  title 
could  not  be  devested  by  tlie  Ordinance  of  1647, 
which  prohibited  granting  great  ponds  to  pri- 
vate persons. 

Watuppa  Beeertoir  Go.  v.  Fall  Biter,  154 
Mass.  305,  IS  L.  R  A.  255;  Berry  v.  Boddin, 
11  Allen,  577. 

In  New  York,  where  there  was  no  such  stat* 
ute  or  ordinance,  it  was  held  that  a  lake  fiv» 
times  larger  and  three  times  wider  than  Marl- 
boro pond  was  too  small  to  be  of  any  practical 
use  as  a  highway,  atd  therefore  was  private 
property  in  the  party  owning  the  land  border- 
ing its  banks. 

Ledyard  v.  Ten  Eyek,  86  Barb.  102;  CM  v. 
Davenport,  82  N.  J.  L.  869. 

Now  practically  boatable  and  navigable  wa- 
ters in  this  country  are  construed  to  be  the 
same.  Under  this  construction  it  is  the  height 
of  fallacy  to  say  that  navigable  waters  may  be 
any  little  pond  upon  which  a  man  can  navigate 
with  a  skiff,  raft,  or  canoe.  Boatable  has  Just 
as  clearly  a  defined  meaning  as  navigable. 

Weiae  v.  Smith,  8  Or.  445,  8  Am.  Rep. 
621;  M(yrgan  t.  King,  85  N.  Y.  454.  91  Am. 
Dec.  58;  Canal  Fund  Comre,  t.  KempehaU,  2& 
Wend.  404;  Tomlin  v.  Dulmque,  B.  dH.  B.  B. 
Co.  32  Iowa,  106, 7  Am.  Rep.  176;  The  Dantel 
BaU  r  The  Daniel  BaU  v.  United  StaM\  77 
U.  8.  10  Wall.  557, 19  L.  ed.  999;  Ihe  Montello 
("  United  States  v.  The  Monteao*\  78  U.  8.  11 
Wall.  411.  20  L.  ed.  191;  Veazie  v.  Dwinel,  50 
Me.  496;  Vdk  v.  Eldred,  28  Wis.  410;  Cfiicago 
V.  McGinn,  51  111.  269,  2  Am.  liep.  295;  An 
gell,  Watercourses,  g  61,  and  cases  cited; 
Gould,  Waters,  §  21. 

Meeere.  Hiuskins  A  Stoddard  for  defend- 
ant. 
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Vebmont  Si}pbbms  Coubt. 


Rowellf  J.,  delivered  the  opinion  of  the 
court: 

Marlboro  South  pond  is  a  natural  body  of 
water,  from  10  to  80  feet  deep,  except  around 
the  edges,  where  the  water  is  sballow,  and  it 
covers  al  out  75  acres.  It  has  no  inlet,  but  a 
small  brook  forms  its  oullet.  The  town  of 
Marlboro  was  a  Kew  Hampshire  grant,  having 
been  chartered  by  Benning  Wentworlh,  in  ihe 
name  of  the  King,  in  1751,  without  reservation 
of  an^  ponds  or  streams.  The  plaintiff  claimed, 
and  its  testimonv  tended  to  snow,  that  at  the 
lime  in  question  ft  was  the  sole  owner  and  the 
exclusive  possessor  and  occupant  of  a  strip  of 
land  around  said  pood,  4  rods  wide  most 
of  the  way,  and  of  a  piece  of  land  at  the  north 
end  of  several  acres,  and  of  the  land  cov- 
ered by  the  water  of  the  pond,  and  of  the  pond 
itself;  that  it  purchased  the  properly  for  the 
purpose  of  propagating  fish  there  for  its  own 
use  and  benefit,  and  bad  thereon  erected  build- 
ings, and  expended  more  than  $10,000,  and 
stocked  the  pond  with  trout;  and  that  the 
premises  were  inclosed  and  posted  according 
to  law,  to  the  knowledge  of  the  defendant,  who 
entered  thereon  on  Mav  9,  1898,  which  was  in 
the  open  season,  and  fished  on  divers  parts  of 
the  pond,  some  of  which  were  covered  by  par- 
ticular description  in  some  of  the  deeds  in 
plaintiff's  claim  of  title.  As  the  court  directed 
a  verdict  for  the  defendant,  all  that  the  plain- 
tiff's testimony  tended  to  show  must  be  taken 
as  proved. 

Our  Constitution  provides  that  "the  inhab- 
itants of  this  state  shall  have  liberty,  in  season- 
able times,  to  hunt  and  fowl  on  the  lands  Uiey 
hold,  and  on  other  lands  not  inclosed,  and  in 
like  manner  to  fish  in  all  beatable  and  other 
waters  (not  private  property)  under  proper 
regulations,  to  be  hereafter  made  and  provided 
bv  the  general  assembly."  Chapter  2,  §  40. 
The  defendant  claims  that,  as  this  pond  is 
beatable  in  fact,  it  is  boatable  within  the 
meaning  of  the  Constitution,  and  that,  there* 
fore,  he  bad  a  right  to  fish  therein  when  he  did, 
as  he  contends  that  the  words  "not  private 
property"  qualify  "other  .waters"  only,  and  not 
*'l)oatable"  waters;  so  tbat  our  inhabitants 
have  liberty,  in  seasonable  times,  to  fish  in 
all  waters  boatable  in  fact,  whether  private 
property  or  not.  The  plaintiff,  on  the  other 
hand,  contends  that  the  words  "not  pri- 
vate property"  qualify  "boatable"  as  well  as 
"other  waters,"  but  if  not,  that  it  is  not  enough 
that  waters  are  boatable  in  fact;  that,  to  be 
boatable  under  the  Constitution,  they  must  be 
cf  such  volume  and  size  tbat  they  can  be  ad- 
vantageously used  by  boats  at  certain  seasons 
of  the  year,  for  transporting  the  products  of 
the  surrounding  country,  the  products  of  the 
mines,  the  fields,  and  the  forests. 

By  the  law  of  Rome,  all  rivers  and  ports 
were  public  and  therefore  the  right  of  fishing 
therein  was  common  to  aU  men.  Justinian, 
lust.  lib.  2,  title  12.  But  by  the  common  law 
of  England,  there  is  a  public  right  of  fishing 
only  in  navigable  waters;  and  no  waters  are 
deemed  navigable  in  law  except  tidal  waters. 
"The  narrow  sea  adjoining  the  coast  of  Eng- 
land is  parte  of  the  waste  and  demesnes  and 
dominions  of  the  King  of  England,  whether  it 
lies  within  the  body  of  any  county  or  not.  .  .  , 
In  this   sea  the   King  bath  a  double  ri^ht, 
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namely,  a  right  of  jurisdiction,  which  he  ordi- 
narily exerciseth  by  his  admiral,  and  a  right  of 
propertj^  or  ownership.   .  .  .    The  right  of 
fishing  in  this  sea  and  the  creeks  ana  arms 
thereof  is  originally  lodged  in  the  Crowo,  as 
the  right  of  depasturing  is  originally  lodged  in 
the  owner  of  the  waste  whereof  he  is  lord,  or  as 
the   right  of  fishing  belongs  to  him  that  is 
owner  of  a  private  or  inland  river.  .  .  .  But 
though  the  King  is  the  owner  of  the  great  wasie 
and,  as  a  consequence,  of  his  propriety,  bath 
a  primary  right  of  fishing  in  the  sea  and  the 
creeks  and  arms  thereof,  yet  the  common  peo- 
ple of  England  have  regularly  a  liberty  of  fish- 
ing in  the  sea  or  the  creeks  and  arms  thereof 
as  a  public  common  of  piscary,  and,  may  not 
without  injury  to  their  right  be  restrained  of 
it.  unless  in  such  places,  creeks,  or  navigable 
rivers  where  either  the  King  or  some  particu- 
lar subject  bath  gained  a  propriety  exclusive  of 
the  common  liberty."  1  Hargrave,  Law  Tracts, 
pt.  1,  chap.  4.    Nontidal  waters  are  not  deemed 
navigable  in  law,  though  navigable  in  fact; 
and  there  is  no  public  right  of  fishing  therein. 
Beece  v.  Miller,  L.  R.  8  Q.  B.  Div.  62«.     It 
is  obvious  that  the  status  of  navigability  can- 
not of  itself  carry  with  it  a  public  right  of 
fishing,  for  the  two  things  have  no  necessair 
connection  between  them.    Mustett  v.  Buren, 
35  L.  T.  N.  8.  486.    The  soil  under  tidal  wa- 
ters is   not   owned   by    private   individuals, 
whereas  the  soil  under  nontidal  waters,  though 
navigable  in  fact,  is  thus  owned  in  England; 
and  on  this  is  based  the  distinction  between 
them  in  respect  of  fishing,  for  the  right  of  fish- 
ing in  nontidal  waters  by  one  not  the  owner  of 
the  soil  thereunder  is  not  an  easement  but  a 
right  of  profit,  in  the  land  of  another  {Uojfd 
V.  JomeSy  6  C.  B.  81;  Bland  v.  Lipscomb^  4  £1. 
&  Bl.  714,  note),  which  cannot  exist  by  custom, 
except  in  the  case  of  a  copyhold  tenant  against 
his  lord,  nor  by  dedication,  but  only  by  grant 
or  prescription  (1  Wms.  tiaund.  IJ41,  note  3; 
GM  V.  Davenport,  33  N.  J.  L.  228,  97  Am. 
Dec.  718).     "Fresh  rivers,  of  what  kind  soever, 
do,  of  common  right,  belong  to  the  soil  ad- 
jacent, so  that  the  owners  of  the  one  side  have 
of   common  right  the  propriety  of  the  soil, 
and  consequently  the  right  of  fishing  us^ 
adJUum  aqua,  and  the  owners  of  the  other  side 
of  the  right  of  soil  or  ownership  and  fishing 
unto  the  JUum  aqua  on  their  side.     And  if  a 
man  be  owner  of  the  land  of  both  sides,   in 
common  presumption  he  is  the  owner  of  the 
whole  river,  and  hath  the  right  of  fishing  ac- 
cording to  the  extent  of  his  land  in  length. 
With  this  agrees  the  common  experience.  .  .  . 
But  special  usage  may  alter  the  common  pre- 
sumption; for  one  man  may  have  the  river  and 
another  the  soil  adjacent;  or  one  man  may  have 
the  river  and  soil  thereof  and  another  the  free 
or  several  fishing  in  that  river."    1  Hargrave, 
Law  Tracts,  pL  1,  chap.  1. 

But  the  distinction  between  tidal  and  non- 
tidal waters  in  respect  of  fishing  does  not  dis- 
tinguish them  in  respect  of  a  public  right  of 
passage  and  transportation,  for  the  public  have 
such  right  in  both,  for  Jliord  Hale  says  that, 
"as  the  common  highways  upon  the  land  are 
for  the  common  land  passage,  so  these  kinds  of 
rivers,  whether  fresh  or  salt,  that  bear  boats  or 
barges,  are  highways  by  water;  and,  as  the 
highways  by  land  are  called  the  'King's  high- 
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ivays/  80  these  public  rivers  for  public  passage 
«re  called  'royal  streams/  oot  in  refereuce  to 
the  propriety  of  the  river,  but  to  the  public 
use."  I>e  Jure  Maris,  chap.  2.  Again,  he  says 
<chap.  3):  "There  be  some  streams  or  rivers 
that  are  private,  not  onl^  in  propriety  or  own- 
ership, but  iu  use,  as  little  streams  or  rivers 
that  are  not  of  common  passage  for  the  King's 
people;  and  there  be  other  rivers,  as  well  fresh 
•as  salt,  that  are  of  common  or  public  use  for 
<the  carriage  of  boats  and  lighters,  and  these, 
"Whether  they  are  fresh  or  salt,  whether  they 
flow  and  reflow  or  not,  are  prima  facie,  pubiici 
juris,  common  highways  for  man  or  goods,  or 
both,  from  one  inland  town  to  another.  Thus, 
the  rivers  of  Wey,  of  Severn,  ot  Thames,  and 
divers  others,  as  well  above  Uie  bridges  and 
ports  as  below,  as  well  above  the  flowing  of  the 
«ea  as  below,  and  as  well  where  they  have  come 
to  be  of  private  propriety  as  in  what  part  they 
■are  of  the  King's  propriety,  are  public  rivers, 
juris  pubiici,"  Thus,  it  appears  that,  to  de- 
termine whether  a  nontidai  river  is  public  or 
private  in  use  (for  none  of  them  are  public  in 
•ownership),  the  common-law  test  is  whether  it 
is  '*boaiable"  as  a  highway,  as  distinguished 
from  "navigable,"  in  its  technical  and  legal 
«ense. 

The  law  applicable  to  nontidai  rivers  in  Eng 
^and  is  also  applicable  to  inland  lakes  and 
ponds,  however  laree,  and  in  them  the  Crown 
isas  no  de  jure  right  of  soil  nor  of  fishery. 
Bristow  V.  Cormican,  L.  R.  8  App.  Cas.  641. 
Such  was  the  common  law  of  England  before 
and  at  the  time  of  the  adaption  of  our  Consti- 
luiion,  in  1777,  in  which  the  provision  in  ques- 
tion was  substantially  the  same  as  now,  and 
was  taken  from  the  Pennsylvania  Constitution 
of  1776,  in  which  the  language  was  * 'beatable 
-viaiers  and  others  not  private  property."  The 
f  ramers  of  our  Constitution  must  be  presumed 
to  have  been  familiar  with  the  common  law, 
ior  the  inhabitants  of  the  state  had  been  and 
were  "habituated  to  conform  their  manners  to 
the  English  law,  and  to  hold  their  real  estates 
•by  English  tenures."  Preamble  lo  the  act 
adopting  the  common  and  statute  law  of  Eng- 
land, passed  in  1782,  State  Papers,  450.  Know- 
ing that  law,  they  undoubtedly  regarded  it  in- 
applicable in  respect  of  fishing  to  our  local 
situation  and  circumstances,  for  under  it  we 
liad  no  waters  in  which  fishing  was  or  would 
be  free  as  against  private  ownership,  for  none 
•of  them  were  navigable,  not  even  LakeChnm- 
plain,  within  the  common-law  meaning  of  that 
•term;  and  that  was  the  onlv  meaning  with 
which  they  were  acquainted,  tor  then  the  doc- 
trine that  waters  navigable  in  fact  are  naviga- 
ble in  law  had  not  oeen  announced  in  this 
country,  much  less  developed  and  generally 
established,  as  now,  and  hence  a  change  of  the 
oommon-law  was  necessary  in  order  to  insure  a 
-common  of  fishery  to  any  extent,  and  therefore, 
when  they  came  to  draft  the  section  in  ques- 
tion, they  could  not  say  that  the  inhabitants 
should  have  liberty  to  fish  in  all  navigable 
waters,  but  were  compelled,  in  order  to  ac- 
complish their  purpose,  to  employ  some  other 
word,  and  so  they  employed  "  beatable," — an 
apt  word  to  express  the  common  law  status  of 
Don  navigable  waters,  public  in  use,  though 
private  in  ownership;  that  is,  common  high- 
ways.   Angell,  Watercourses,  6th  ed.  p.  729, 
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haathe  distinctive  head  of  "The  common-law 
distinction  between  rivers  boatable  and  navi- 
gable, and  how  far  the  distinction  has  been 
recognized  in  this  country."  We  regard  it  un- 
warrantable to  say  that  '*boatable,"  as  used, 
was  intended  to  embrace  all  waters  boatable  in 
fact,  though  private  in  use  as  well  as  in  owner- 
ship; for  the  common  law,  with  reference  to 
which  the  f  ramers  are  presumed  to  have  acted, 
did  not  give  such  waters  the  status  of  boatabil- 
ity,  but  classed  them  by  themselves  as  *' pri- 
vate, not  onlv  in  propriety  or  ownership,  but 
in  use,  as  little  streams  or  rivers  that  are  not  of 
common  passage  for  the  King's  subject."  De 
Jure  Mans,  above  quoted.  We  also  regard  it 
unwarrantable  to  say  that  by  recombining  the 
words  of  that  part  of  the  section  under  consid- 
eration, and  placing  "waters"  after  "other,"  in- 
stead of  after  "boatable,"  as  it  was  in  the 
Pennsvlvania  Constitution,  the  f ramers  in- 
tended to  alter  the  provision  by  making  the 
words  "not  private  properly"  qualify  "boata- 
ble" also,  which  they  did  not  do  in  the  Penn- 
sylvania Constitution,  for  such  extended  quali- 
fication would  to  their  minds  have  nullified  the 
provision,  as,  by  the  common  law  as  they 
knew  it,  all  the  waters  of  the  state  were,  or 
might  and  probably  would,  under  governmen- 
tal grams,  become/ "private  property,"  within 
the  meaning  of  those  words  as  they  used  them; 
and  by  that  law,  as  we  now  administer  it,  such 
extended  qualification  would  practically  nullify 
the  provision,  for  under  it  most  of  our  waters 
are  equally  private  property  in  ownership, 
though  many  of  them  are  public  in  use.  Ws 
hold,  therefore,  that  boatable  waters,  within 
the  meaning  of  the  Constitution,  are  waters 
that  are  of  "common  passage"  as  highways. 

The  rule  by  which  to  determine  whether 
waters  are  of  "common  passage"  as  highways 
or  not  is  variously  stated,  but  clearly  enough 
defined.  The  test  of  navigability  of  a  river  is, 
as  stated  by  the  Supreme  Court  of  the  United 
States,  whether  it  can  be  used  in  its  ordinary 
condition  as  a  highway  for  commerce,  con- 
ducted in  the  customary  mode  of  trade  and 
travel  on  water;  and  they  constitute  navigable 
waters  of  the  United  States  when  they  form  in 
their  ordinary  condition,  by  themselves  or  by 
uniting  with  other  waters,  a  continuous  high- 
way over  which  conunerce  is  or  can  be  earned 
on  with  other  states  or  foreign  countries  in  the 
customary  modes  in  which  such  commerce  is 
conducted  by  water.  The  Daniel  Ball  {**The 
Daniel  BaUy,  Uriited States"),  77  U.S.  10  Wall. 
557,  19  L.  ed.  999.  If,  however,  they  do  not 
thus  form  such  continuous  highways,  but  are 
navigable  only  between  places  in  the  same 
state,  they  are  not  navigable  waters  of  the 
United  States,  but  only  of  the  state.  The 
MonteOo  ("  United  States  v.  The  Montelto"),  78 
U.  S.  11  Wall.  411,  20  L.  ed.  191.  Hence  the 
capability  of  use  by  the  public  for  the  purposes 
of  transportation  and  commerce  affords  the  true 
criterion  of  the  navigability  of  a  river,  rather 
than  the  extent  or  the  manner  of  that  use.  If 
it  be  capable  in  its  natural  state  of  being  used 
for  purposes  of  commerce,  no  matter  in  what 
mode  the  commerce  may  be  carried  on, 
it  is  navigable  in  fact,  and  therefore  becomes, 
in  our  law,  a  public  river  or  highway.  The  Mon- 
tello  ("  UniUd  States  v.  The  Montello"),  87  U.  S. 
20  Wall.  480,  22  L.  ed.  891.    It  is  not,however . 
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as  Chief  Justice  Sbaw  said  in  Soioe  y.  Qranite 
Bridge  Corp.  21  Pick.  844,  "every  small  creek 
in  which  a  flshiDg  skiff  or  a  guDDing  canoe 
can  be  made  to  float  at  high  wafer,  which  is 
deemed  navigable.  But  in  order  to  have  this 
character,  it  must  be  navigable  to  some  pur- 
pose useful  to  trade  or  agriculture."  The  su- 
preme court  of  Maine,  where  timber  abounds, 
has  frequently  had  this  question  before  it,  and 

fiven  It  much  consideration,  first  and  last 
n  Wad»u>orth  v.  amith,  11  Me.  278,  26  Am. 
Dec.  525,  it  is  said  that  the  general  principle  of 
the  common  law  is  that.  ab[>ve  the  flow  of  the 
tide,  rivers  become  private,  either  absolutely 
so,  or  subject  to  the  public  right  of  way,  ac- 
cording as  thejy^  are  small  or  great;  that  those 
that  are  sufficiently  large  to  bear  boats  or  bar- 
ges, or  to  be  of  public  use  in  the  transportation 
of  property,  are  highways  by  water,  over 
which  the  public  have  a  common  right;  but 
that  such  little  streams  and  rivers  as  are  not 
floatable — that  is,  cannot  in  their  natural  state 
be  used  for  the  carriage  of  boats,  rafts,  or  other 
property — ^are  wholly  and  absolutely  private, 
not  subject  to  the  servitude  of  the  public,  nor 
to  be  regarded  as  public  highways  by  water, 
because  they  are  not  susceptible  of  use  as  a  com- 
mon passage  for  the  public.  In  BrotBn  v.  Chad- 
Ixmrne^  81  JMe.  9,  50  Am.  Dec.  641,  a  leading 
case  on  this  subject,  much  cited  in  other  juris- 
dictions, it  is  said  that  the  distinguishing  test 
between  rivers  that  are  entirely  private  prop- 
erty and  those  that  are  private  property  sub- 
ject to  public  use  and  enjoyment,  consists  in 
whether  they  are  susceptible  or  not  of  use  as  a 
common  passage  for  the  public;  that  the  true 
test  whether  a  highway  or  not  is  whether  the 
stream  is  inherently  and  in  its  nature  capable 
of  beine  used  for  the  purposes  of  commerce, 
for  the  fioatiogof  vessels,  boats,  rafts,  or  logs; 
that,  when  a  stream  possesses  such  a  character, 
the  easement  attaches,  leaving  to  the  owDersof 
the  bed  all  other  modes  of  use  not  inconsist- 
ent therewith.  In  Morgan  v.  King^  85  N.  T. 
454,  91  Am.  Dec.  58,  the  true  rule  is  said  to  be 
that  the  public  have  a  right  of  way  in  every 
stream  that  is  capable,  in  its  natural  state  aDd 
its  ordinary  volume  of  water,  of  transporting, 
in  a  condition  fit  for  market,  the  products  of 
the  forests  or  the  mines  or  the  tillage  of  the 
soil  upon  its  blanks.  In  the  recent  case  of 
Heyward  v.  Farmer^  Min,  Co.  42  S.  C. 
188  and  158,  28  L.  R.  A.  42  and  58,  the 
question  is  fullv  considered, '  and  the  test 
said  to  be  navigable  .capacity,  and  not  that  the 
surroundings  should  be  such  that  the  stream 
may  be  useful  for  the  purposes  of  commerce; 
for  it  is  said  the  stream  may  not  be  useful  for 
commerce  at  one  time,  and  yet  circumstances 
may  make  it  so  at  another  time.  The  cases 
generally  are  to  the  same  effect.  And  they  all 
agree  that  it  is  not  necessary  to  the  right  that 
the  stream  should  have  been  used  as  a  highway. 
It  is  enough  if  it  is  capable  of  such  use.  Nor 
is  it  necessary  that  it  should  have  that  capacity 
at  all  seasons  of  the  year.  It  may  be  subject 
to  periodical  fluctuations  in  the  volume  SDd 
height  of  its  water,  attributable  to  natural 
causes,  and  recurring  with  the  seasons;  jjret,  if 
its  periods  of  high  water  ordinarily  continue  a 
sufficient  length  of  time  to  make  it  useful  as  a 
highway,  it  is  subject  to  the  public  easement. 
But  the  easement  is  not  coonned  to  business 
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merely.  It  extends  io  pleasure  as  well,  tlie 
same  as  does  the  easement  of  a  hisrhway  by 
land.  Atty.  Oen.y.  Woods,  1  OS  Mass.  4  6,  It 
Am.  Rep.  880.  As  a  general  proposition, 
waters  above  the  tide  are,  ptima  facie,  private 
in  use  as  well  as  ownership,  and  he  who  asserts 
the  contraty  must  prove  it.  Rhodei  v.  Otin, 
88  Ala.  578,  78  Am.  Dec.  439;  note  to  >r. 
LouU,  I.  K  dt8,  R.  Co.  V.  Ramsey  (Ark.)  » 
Am.  St.  Rep.  201 ;  Angell,  Watercourses,  ^  585. 
And  whether  such  waters  are,  in  the  giveo 
cause,  inherently  capable  of  use  as  a  cnmmon 
passage  for  the  public,  is  a  question  of  fact;  and 
he  who  asserts  that  they  are  must  prove  it,  un- 
less the  courtr  can  take  judical  notice  that  ther 
are,  as,  perhaps,  it  can  in  some  cases.  Tbf» 
proposition  is  applicable  to  the  waters  in  ques 
tion,  as  they  were  not  reserved  in  the  original 
grant  of  the  town,  neither  expressly  nor  by 
le^l  implication,  and  are  therefore  capable  of 
being  private  property,  both  in  use  and  io 
ownership. 

Although  this  pond  is  inherently  capable  of 
floating  "a  fishing  skiff  or  a  gunning  canoe.'" 
no  claim  is  made  that  it  is  innerently  capable 
of  use  to  any  extent  beneficial  to  trade  or  agri- 
culture; ana  the  reason  may  be  because  it  i» 
thought  that  no  such  claim  can  well  l>e  made. 
But,  however  that  is,  we  cannot  say,  as  matter 
of  law,  that  it  has  not  such  capacity.  All  we 
can  say  is  that,  as  the  case  is  presented,  it  does 
not  appear  to  have.  A  natural  pond  of  not 
more  than  20  acres,  owned  by  a  common  owner^ 
is, by  8tatute,a  **private  preserves."  All  waters 
over  which  the  state  has  jurisdiction,  except 
"private  preserves"  and  ''posted  waters."  are 
"public  waters,"  the  crossing  of  uncultivated 
land  to  reach  which,  for  the  purpose  of  taking 
fish,  is  declared  not  to  be  actionable,  unless 
actual  damage  was  done.-  Acts  1892,  No.  80, 
g§  ],  81.  ft  is  therefore  claimed  that  the 
waters  in  question  are  public  waters,  for  that 
it  is  Inferable,  from  the  enactment  that  a  nat- 
ural pond  of  not  more  than  20  acres  is  a  pri- 
vate preserve,  that  a  larger  natural  pond  i» 
public  water,  and  that  it  cannot  be  assumed 
that  the  legislature  intended  that  great  ponds 
and  lakes  can  be  inclosed,  and  thereby  made 
private  property,  and  an  exclusive  right  of 
fishing  therein  established,  in  derogation  of 
rights  under  the  common  law;  and  that,  there- 
fore, the  defendant  had  a  right  to  fish  in  said 
pond,  and  is  not  liable  for  crossing  plaintiff's 
land  to  reach  it.  as  it  does  not  appear  that  the 
land  was  cultivated,  nor  that  actual  damage 
was  done.    But  the  Constitution  itself,  in  the 

g revision  under  consideration,  affords  the  test 
y  which  to  determine  over  what  waters  the 
state  has  jurisdiction  d$  jure  thus:  "And  in 
like  manner  to  fish  in  all  beatable  and  other 
waters  (not  private  property)  under  proper 
regulations  to  be  hereafter  made  and  provided 
by  the  general  assembly."  Thus  was  jurisdic- 
tion expressly  reserved  to  the  state  over  boata- 
ble  waters  and  other  waters  not  private  prop- 
erty. 8taU  V.  Norton,  45  Vt.  258;  Dreu>  y. 
HUliker,  56  Vt  641.  Such  waters,  therefore, 
are  "public  waters,"  within  the  statutory  defi- 
nition of  tbat  term.  Hence,  unless  the  waters  in 
question  are  beatable,  they  are  not  public,  but  pri- 
vate, and  the  state  has  no  jurisdiction  over  them. 
But  if  they  are  beatable,  and  therefore  public, 
yet  the  defendant  is  liable  in  trespass  for  croa»- 
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iDg  the  plaiDlifTs  land  against  ita  will  to  reach 
them,  though  for  the  purpose  of  taking  fish 
-therefrom,  notwithstaoaing  the  statute  of  1802 
to  the  contrary,  for  otherwise  this  would  be 
taking  private  property  for  private  use  without 
•consent  of  the  owner,  and  without  compensa- 
tion, which  the  Constitution  does  not  allow  to 
be  done,  even  with  compensation.  On  this 
ground,  the  flowage  acta  of  1866,  1867,  and 
1869  were  held  unconstitutional  in  T\fUr  v. 
BeacAer,  44  Vt.  648,  8  Am.  Rep.  898.  On  the 
same  ground,  the  drainage  act  of  1868,  No.  26, 
was  held  unconstitutional  in  the  unreported 
case  of  Abboit  v.  Ware,  in  Oranee  county,  de- 
•cided  at  the  March  term,  1874,  I  think.  I  re- 
memher  that  Judge  Pierpont  said,  in  disposing 
of  that  case,  that  the  legislature  could  as  well 
I>as8  a  law  that  he  might  pasture  his  cow  in  his 
Deigbbor's  pasture  as  to  pass  one  that  he  might 
•4irain  his  swamp  across  his  neighbor's  meadow. 
So,  in  this  duse  it  may  with  equal  propriety  he 
-said  that  the  legislature  could  as  well  pass  a 
law  that  any  private  property  may  be  crossed 
against  the  will  of  the  owner  for  the  purpose 
^f  reaching  a  highway  by  land  as  to  pass  one 
that  it  may  thus  be  crossed  for  the  purpose  of 
Teaching  public  waters  for  the  purpose  of  tak- 
ing fish  therefrom.  The  right  of  eminent  do- 
•aihin  can  never  be  exercised  for  any  merelv 
private  purpose,  however  much  the  public  util- 
ity or  convenience  may  be  thereby  subserved. 
•Judge  Isaac  F.  Redflefd  savs  that  the  "owner 
of  1  rood  of  land  may  stana  in  the  way  of  any 
private  enterprise,  however  much  the  general 
-utility  may  be  thereby  hindered,  and  no  hu- 
man power,  in  a  free  country,  where  the  prin- 
ce! pies  of  Magna  Charta  prevail  in  their  full 
force,  can  compel  him  to  budge  one  step." 
Note  to  AUen  v.  Jay,  12  Am.  L.  Keg.  N.  S. 
497. 

Judgment  reverted,  and  catise  remanded. 

Tyler,  J.,  did  not  sit  in  the  case. 

Thompson,  J.,  dissenting: 

With  all  due  deference  to  the  opinion  of  the 
inajority  of  the  court,  I  most  emphatically  dis- 
sent from  their  holding  in  respect  to  what  con- 
istttutes  boatable  waters,  within  the  meaning  of 
^  40,  chap.  2,  of  the  Constitution  of  Vermont. 
This  is  solely  a  question  of  construction. 
Oooley,  in  his  work  on  Constitutional  Limita- 
tions, 4th  ed.,  states  some  rules  applicable  to 
the  solution  of  this  question.  He  says:  'The 
object  of  construction,  as  applied  to  a  written 
Constitution,  is  to  ^ve  effect  to  the  intent  of 
the  people  in  adopting  it  In  the  case  of  all 
written  laws  it  is  the  intent  of  the  lawgiver 
that  is  to  be  enforced.  But  this  intent  is  to  be 
found  in  the  instrument  itself.  It  is  to  be  pre- 
sumed that  language  has  been  employed  with 
aulficient  precision  to  convey  it,  and,  unless 
examination  demonstrates  that  the  presump- 
tion does  not  hold  good  in  the  particular  case, 
nothing  will  remain  except  to  enforce  it 
'Where  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or  limited 
terms,  the  legislature  ahoukl  be  intended  to 
mean  what  they  have  plainlv  expressed,  and 
-consequently  no  room  is  left  for  construction.' 
Possible  or  even  probable  meanings,  when  one 
is  plainly  declared  in  the  instrument  itself,  the 
courts  are  not  at  liberty  to  search  for  elsewhere. 
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...  In  interpreting  clauses,  we  must  pre- 
sume that  words  have  been  employed  in  their 
natural,  and  ordinary  meaning.  Says  Marshall, 
Ch.  J.:  'The  framers  of  the  Constitution,  and 
the  people  who  adopted  it,  must  be  understood 
to  have  employed  words  in  their  natural  sense, 
and  to  have  intended  what  they  have  said.' 
This  is  but  saying  that  no  forced  or  unnatural 
construction  is  to  be  put  upon  their  language; 
and  it  seems  so  obvious  a  truism  that  one  ex- 
pects to  see  it  universally  accepted  without 
question;  but  the  attempt  is  made  so  often  by 
interested  subtlety  and  ingenious  refinement  to 
induce  the  courts  to  force  from  these  instru- 
ments a  meaning  which  their  framers  never 
held  that  it  frequently  becomes  necessary  to 
redeclare  this  fundamental  maxim.  Narrow 
and  technical  reasoning  is  misplaced  when  it 
is  brought  to  bear  upon  an  instrument  framed 
by  the  people  themselves,  for  themselves,  and 
designed  as  a  chart  upon  which  every  man, 
learned  and  unlearned,  may  be  able  to  trace  the 
leading  principles  of  government.  ...  It 
is  a  maxim  with  the  courts  that  statutes  in 
derogation  of  the  common  law  shall  be  con- 
construed  strictly,— a  maxim  which  we  fear  is 
sometimes  perverted  to  the  overthrow  of  the 
legislative  intent;  but  there  can  seldom  be 
either  propriety  or  safety  in  applying  this 
maxim  to  constitutions.  When  these  Instru- 
ments assume  to  make  any  change  in  the  com- 
mon law,  the  change  designed  is  generally  a 
radical  one;  but  as  they  do  not  go  minutely 
into  particulars,  as  do  statutes,  it  will  some- 
times be  easy  to  defeat  a  provision  if  courts  are 
at  liberty  to  say  that  they  will  presume  against 
any  intention  to  alter  the  common  law  further 
than  is  expressly  declared.  A  reasonable  con- 
struction is  what  such  an  instrument  demands 
and  should  receive:  and  the  real  question  is 
what  the  people  meant,  and  not  how  meaning- 
less their  words  can  be  made  by  the  application 
ot  arbitrary  rules."  Cooley,  Const.  Lim.  68, 69, 
72.  74,  and  notes  and  cases  cited. 

The  phrase  "boatable  waters"  had  no  fixed, 
technical  meaning  at  common  law,  nor  does  it 
appear  that  these  words  were  used  by  the  com- 
mon law  in  declaring  the  rights  of  the  public 
or  individuals  to  fish  in  or  to  use  the  waters 
subject  to  its  jurisdiction.  Hence  we  are  not 
called  upon  to  give  it  a  technical  meaning  be- 
cause of  such  use  at  the  time  of  the  adoption 
of  the  Constitution.  In  its  natural,  ordinary 
sense,  the  phrase  "boatable  waters"  means  wa- 
ters boatable  in  fact,  without  regard  to  the  use 
to  which  such  waters  may  be  put  for  commer- 
cial or  other  purposes.  Clearly,  the  words  are 
as  susceptible  oi  this  meaning  as  they  are  of 
the  interpretation  put  upon  them  by  the  major- 
ity of  the  court,  which  is  that  they  mean  "wa- 
ters of  common  passage  as  highways,"  limiting 
the  meaning  of  the  words  "of  common  passage" 
by  the  cases  and  wealth  of  learning  invoked  by 
the  learned  judge  who  pronounced  the  opinion 
of  the  majority.  As  thus  limited,  this  pro- 
vision of  the  Constitution  is  applicable  to  only 
a  very  small  part  of  the  waters  of  the  state. 
It  is  conceded  that,  by  incorporating  this  pro- 
vision into  the  Constitution,  ita  framers  in- 
tended to  change  the  rule  of  the  common  law 
in  respect  to  the  right  of  the  inhabitants  of  the 
state  to  fish  in  its  waters.  It  is  difficult  to  per- 
ceive how,  as  suggested  by  the  majority,  it  is 
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"unwarraDtable  to  say  that  'boatable,'  as  used, 
was  intended  to  embrace  all  waters  boatable  in 
fact."  If  tbey  were  as  familiar  with  the  com- 
mon law  and  its  apt  language  as  is  stated  in  tbe 
opinion  of  the  majority,  had  the  fraroers  of 
tbe  Constitution  intended  that  the  words  "boat- 
able  waters"  should  not  include  all  waters  boat- 
able  in  fact,  they  would  have  used,  instead  of 
these  words,  the  apt  phraseology  of  the  com- 
mon law,  and  said  "waters  that  are  of  common 
passage  as  highways;"  for  their  knowledge  of 
tbe  common  Taw  must  have  made  them  famil- 
iar with  the  meaning  of  the  expression  "streams 
or  rivers  that  are  of  common  passace  for  the 
King's  people."  The  fact  that  they  did  not  use 
such  language,  but,  instead  of  it,  used  the  com- 
mon language  of  the  people,  and  said  "boat- 
able  waters/— words  pregnant  with  meaning 
to  the  minds  of  the  early  settlers  of  this  state, 
and  cbnveying  tbe  idea,  in  their  natural  and 
ordinary  sense,  of  waters  boatable  in  fact,  and 
DO  others,— conclusively  shows  that  they  did 
not  intend  to  use  the  words  in  the  sense  that 
the  majority  impute  to  them.  To  give  the 
meaning  that  the  court  reads  into  these  words, 
it  is  compelled  to  go  outside  of  the  plain  lan- 
guage of  the  Constitution,  and  attempt  to  con- 
strue them  in  the  light  of  extraneous  circum- 
stances. This  is  a  departure  from  the  principles 
of  constitutional  construction  cited  from 
Cooley,  and  laid  down  by  tbe  best-considered 
cases,  because  there  is  no  ambiguity  in  the  lan- 
guage used.  There  is  no  pretense  that,  at  tbe 
time  of  the  adoption  of  the  Constitution,  the 
words  "boatable  waters"  had  a  settled  and  well- 
known  signification  in  law,  and  a  different 
meaning  in  popular  use,  or  that  they  were  then 
used  in  more  senses  than  one.  But,  if  we  go 
outside  the  instrument  itself  to  ascertain  its 
meaning,  then  this  provision  of  the  Constitu- 
tion is  to  be  read  in  the  light  of  the  circum- 
stances and  surroundings  under  which  it  was 
adopted,  keeping  in  mind  the  evils  it  was  in- 
tended to  prevent,  the  rights  intended  to  be  con- 
veyed, and  the  habits  and  customs  of  tbe  people, 
and  the  times  in  which  they  lived.  This  pro- 
vision has  existed  substantially  as  it  now  is 
from  the  time  of  tbe  adoption  of  tbe  Constitu- 
tion of  1777.  In  the  midst  of  the  throes  of  the 
Revolutionary  War,  our  fathers  founded  a  free 
republic  in  this  state.  Tbey  were  tben  smart- 
ing under  the  impression  and  inequalities  of  the 
English  system,  under  which  individual  devel- 
opment among  the  common  people  was  im- 
peded and  often  prevented,  and  the  rights  and 
enjoyments  of  the  many  were  subjected  to  the 
pleasure  of  a  favored  few.  Among  the  instru- 
mentalities used  to  bring  about  this  undesira- 
ble condition  of  life  were  tbe  iniquitous  fish 
and  game  laws  of  England,  enacted  by  tbe  rul- 
ing class  for  their  own  enjoyment,  and  which 
led  to  a  system  under  which  the  catching  of  a 
fish  or  the  killing  of  a  rabbit  was  deemed  of 
more  consequence  than  the  happiness,  liberty, 
or  life  of  a  human  being.  The  framers  of  our 
Constitution  knew  tbat  the  English  system  of 
fish  and  game  laws  had  been  a  most  fruitful 
source  of  crime  and  misery,  and  I  ibink  ii  was 
their  purpose  to  so  provide  tbat  this  state  should 
never  be  cursed  by  a  like  system.  They  be- 
lieved tbat  the  raising  of  men  was  of  more 
importance  than  the  breeding  of  fish  for  sport 
or  for  profit.    I  think  they  intended  to  use 
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language  so  plain  "tbat  tbe  wayfaring  man, 
though  a  fool,"  could  understand  it,  and  tbat 
by  the  words  "boatable  waters,"  they  meant 
ail  waters  boatable  in  fact,  without  regard  to- 
whether  such  waters  could  be  utilized  tor  con- 
veying to  market  tbe  products  of  tbe  farm,  the 
forest,  the  mine,  or  the  factory.    In  that  early 
day,  and  prior  thereto,  boats  and  canoes  were 
among  the  principal  means  of  locomotion  ia 
this  state.     In  passing  from  one  part  of  tbe 
state  to  another   in    ihose    early   times,   the 
streams  and  ponds,  great  and  small,  were  util- 
ized, the  boats  or  canoes  being  carried  overland 
from  one  to  the  other,  wbere  connection  cciuid 
not  be  made  by  water.      Thus,   the  phrase 
"boatable  waters,"  at  the  time  of  the  origmal 
adoption  of  the  Constitution,  conveyed  to  the 
minds  of  its  framers  and  to  the  inhabitants  of 
the  state  the  idea  of  waters  boatable  in  fact. 
Such  bas  been  the  continuous  aqd  universal 
construction  given  to  these  words,  and  acted 
upon  by  tbe  inhabitants  of  this  state  for  more 
than  a  century.    Until  Stat.  1892,  No.  80,  g  1 
(Vt.  Stat,  g  4562),  defining  a  private  preserve  to 
be  a  natural  pond,  of  not  more  than  20  acres, 
belonging  to  a  common  owner,  such,  too,  waa 
the  construction  pnt  upon  these  words  by  tbe 
legislature  even  after  the  adoption  of  tbe  Consti- 
tution, asis evidenced  by  repeating  enactnienia 
respecting  fish  in  particular  ponds,  which,  un- 
der this  decision,  must  be  private  waters  »nd 
private  property,  in  which  the  public  have  no 
right  to  fish. 

It  has  been  repeatedly  held  by  tbe  Supreme 
Court  of  the  United  States  in  respect  to  the 
Constitution  of  the  United  States  tbat  an  in- 
terpretation of  it,  contemporary  with  its  adop- 
tion, practised  and  acquiesced  in  for  years^ 
conclusively  fixes  its  construction.  Stuart  v. 
Uird,  6  U.  S.  1  Cranch.  299,  2  L.  ed.  115; 
Martin  y.  Hunter,  14  U.  S.  1  Wheal.  304.  4 
L.  ed.  97;  Cohem  v.  Virginia,  19  U.  S.  6  WheaL 
264,  5  L.  ed.  257:  Ctx^  v.  Philadelphia  Port 
Wardens,  58  U.  S.  12  How.  299, 13  L.  ed.  996; 
Pollock  v.  Bridgeport  8,  B,  Co.  114  U.  S.  411^ 
29  L.  ed.  147;  Cooley,  Const.  Lim.  4th  ed.  81- 
86.  This  court  has  also  recognized  this  doc- 
trine repeatedly.  Huntington  v.  bishop,  5  Vt. 
186;  StaU  v.  Keyes.SYt.  57.  30  Am.  Dec.  450; 
State  V.  Bosworth,  13  Vt.  402:  StaU  v.  Haley, 
52  Vt.  476;  State  v.  Magoon,  61  Vt.  45;  Hall 
V.  Armstrong,  65  Vt.  421.  20  L.  R.  A.  368.  In 
the  last-named  case  this  court  said:  "In  view 
of  the  'immemorial  practice  of  proceeding  to 
trial  without  a  jury,'  in  this  form  of  action, 
and  the  other  reasons  which  we  have  suggested 
in  the  course  of  this  discussion,  we  hold  thai, 
under  the  Constitution  of  this  state,  a  party  in 
an  action  of  book  account,  is  not  entitled  to  a 
trial  by  jury  on  the  merits  of  the  case."  In 
Boyden  v.  Brookline,  8  Vt.  284.  it  was  held  thai 
the  contemporaneous  construction  of  a  statute, 
and  long  established  practice  under  it,  bas  tbe 
force  of  a  judicial  determination,  and  that 
**such  has  always  been  the  defert'nce  paid  by 
courts  to  such  an  exposition  of  statute  or  con- 
stitutional law."  In  Rofjers  v.  Goodwin,  8 
Mass.  475,  the  court  was  urged  to  give  a  conr 
.struction  to  a  statute  different  trom  mat  whicu 
the  people  had  given  it  for  many  years  in  their 
business  transactions  under  it,  but  the  court 
said:  "We  cannot  shake  a  principle  which  in 
practice  has  so  long  and  so  extensively  pre 
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▼ailed.  If  the  practice  origiDaled  in  error,  yet 
the  error  Is  now  bo  commoD  that  It  must  have 
the  force  of  law.  The  legal  grouod  od  which 
this  provision  is  now  supported,  is  that  long 
and  continuous  usage  furnished  acontennpora- 
neous  construction,  which  must  prevail  over 
the  mere  technical  import  of  the  words/'  Dis- 
cussing a  similar  question,  it  was  said  in  Pack- 
ard ▼.  Richardson,  17  Mass.  122,  9  Am.  Dec. 
128,  that  a  "contemporaneous  is  generally  the 
best  construction  of  a  statute.  It  gives  the 
sense  of  a  community,  of  the  terms  made  use 
of  by  a  legislature.  If  there  is  ambiguity  in 
the  language,  the  understanding  and  applica- 
tion of  it,  when  the  statute  first  comes  into 
operation,'sanctioned  by  long  acquiescence  on 
the  part  of  ;tbe  legislature  and  judicial  tribu- 
nals, is  the  strongest  evidence  that  it  has  been 
rightly  explained  in  practice.  A  construction 
under  such  circumstances  becomes  established 
law:  and  after  ii  has  been  acted  upon  for  a 
century,  nothing  but  legislative  power  can  con- 
stitutionally effect  a  change."  So  far  as  I  can 
learn,  no  construction  has  ever  been  suggested 
for  the  words  "beatable  waters."  except  that 
for  which  I  contend,  by  either  the  bench,  the 
bar,  or  the  inhabitants  of  the  state,  or  anyone 
else,  until  quite  recently.  Under  the  decisions, 
this  construction,  contemporaneous  with  the 
adoption  of  the  Constitution,  and  practiced  for 
nearly  119  years,  conclusively  determines  the 
meaning  of  these  words  to  be  as  tbey  have  been 
so  long  construed  and  understood;  and*  this 
court  should  now  hold  that  ''bnatable  waters," 
as  mentioned  in  the  Constitution,  are  all 
waters  boatable  in  fact. 

It  is  a  matter  of  common  history  that, 
within  a  very  few  years  last  past,  there  have 
been,  and  now  are.  a  few  persons  resident  in 
this  and  other  states  who  have  anxiously 
souirht  for  some  wav  by  which  they  could 
convert  into  private  nsh  preserves,  controlled 
by  themselves,  many  streams  and  ponds  in 
this  state,  boatable  in  fact,  and  in  which  its 
inhabitants  have  fished  as  public  waters  ever 
since  the  adoption  of  the  Constitution  of  1777. 
The  idea  that  "boatable  waters,"  to  the  miods 
of  the  fathers  of  this  state,  meant  "waters  of 
common  passage,**  was  originated  and  first 
broached  by  these  persons  thus  seeking  to  ob- 
tain control  of  the  waters  of  this  state.  At  the 
time  of  the  adoption  of  the  Constitution  of 
1777,  the  common  law  had  not  been  adopted 
by  this  state  by  legislative  enactment.  The 
state  was  not  then  a  member  of  the  Federal 
union,  and  therefore  was  not  precluded  from 
existing  laws  or  constitutional  provisions  im- 
pairing the  obligation  of  contracts.  The 
power  of  this  state  was  then  as  omnipotent  as 
that  of  the  Parliament  of  Great  Britain,  which 
could  take  private  property  for  public  use 
without  compensation.  Potter,  Dwarr.  Stat. 
44.  It  therefore  had  the  power,  notwith- 
standing any  provisions  in  the  New  Hampshire 
or  other  grants  to  the  contrary,  to  make  waters 
boatable  in  fact,  free  to  all  its  inhabitants  for 
the  purpose  of  fishing,  under  such  proper  regu- 
lations as  might  thereafter  be  provided  by  the 
general  assembly.  I  am  not  prepared  to  say 
that,  by  this  section  of  the  Constitution,  there 
was  not  reserved  to  the  legislature  the  power 
of  granting  the  rieht  to  our  inhabitants,  at 
suitable  seasons  of  the  year;  to  pass  over  pri- 
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vace  propertv,  to  reach  such  waters  for  the 
purpose  of  fishing  therein.  The  opinion  of 
the  majority  is  bsused  upon  English  cases  and 
the  decisions  of  the  courts  of  states  having  no 
constitutional  provision  like  Vermont,  and 
which  follow  the  English  cases,  and  upon  the 
theory  that  the  rule  as  enunciated  by  those  de- 
cisions is  the  common  law  of  this  state.  By 
this  assumption,  the  fact  is  ignored  that  this 
state  only  adopted  so  much  of  the  common 
law  of  England  as  is  applicable  to  the  local 
situation  and  circumstances,  and  is  not  repug- 
nant to  the  Constitution  or  laws  of  Vermont, 
and  that  such  adaption  was  subsequent  to  the 
adopli'in  of  the  Constitution  of  1777.  If  the 
construction  of  the  Constitution  for  which 
I  contend  is  correct,  the  principles  of  the 
common  law  upon  which  the  decision  of  the 
court  is  based  are  repugnant  to  our  Constitu- 
tion, and  therefore  have  never  been  adopted 
as  a  part  of  the  common  law  of  Vermont. 
Stat.  1779  and  Slat.  1782,  in  Slade's  State  Pa- 
pers. 287, 450;  Va.Stat.)  ^  898;  State  Y.Burppee, 
63  Vt.  1.  19  L.  R.  A.  145:  Morria  v.  Palmer, 
68  Vt.  6,  ante,  411. 

There  is  another  circumstance  which  bears 
upon  this  question.  "It  is  a  notorious  fact 
that,  when  the  country  was  new,  all  our  wa- 
ters swarmed  witb  fish  of  various  kinds." 
Thomp.  Vt.  Natural  Hist.  div.  128.  The 
early  settlers,  as  a  rule,  were  poor,  and  were 
often  in  great  straits  to  procure  the  bare  neces- 
saries of  life.  On  this  account,  the  early  in- 
habitants of  the  state  often  resorted  to  the  fish 
abounding  in  its  waters  as  a  means  of  subsist- 
ence, ^f  this  reason,  also,  I  think  the  framers 
of  the  Constitution  intended  that  the  right  to 
take  fish  in  the  waters  of  the  state  should  be 
limited  only  by  the  fact  that  the  waters  in 
which  they  were  found  were  not  boatable  in 
fact 

When  we  consider  the  crime  and  misery  in 
England  during  the  last  century  resulting  from 
its  private  fish  and  game  preserves,  protected 
by  its  system  of  fish  and  game  laws,  and  then 
consider  how  free  from  such  crime  and  misery 
this  state  has  been  during  the  same  time,  it  is 
apparent  that  this  provision  of  the  Constitu- 
tion, as  construed  by  the  people,  was  one  of 
the  wisest  that  could  have  been  made.  TLis 
decision  is  most  far  reaching  in  its  conse- 
quences. Hitherto  in  our  history  as  a  state, 
our  people,  young  and  old,  rich  and  poor,  have 
fished,  as  a  matter  of  right,  in  all  the  waters 
of  ihe  state  which  were  boatable  in  fact.  This 
freedom  to  associate  with  and  enjoy  nature 
has  borne  fruit  in  the  independent,  liberty- 
loving  character  of  our  people,  and  has  had 
its  influence  in  forming  a  type  of  manhood 
that  has  had  a  poteut  innuence  in  making  Ver- 
mont today,  in  many  respects,  the  ideal  repub- 
lic of  the  world.  The  result  of  this  decision 
is  to  change  a  large  portion  of  such  waters  into 
private  fish  preserves,  and  to  exclude  the  in- 
habitants of  this  state  from  the  rights  which 
hitherto  they  have  so  freely  enjoyed.  The 
holding  of  the  court,  as  I  understand  it,  is  that 
only  such  waters  are  boatable,  within  the 
meaning  of  the  Constitution, as  may  be  utilized 
in  conveying  to  market  the  products  ot  the 
farm,  the  forest,  the  mine,  and  ihe  factory,  and 
for  transportation,  or,  in  other  words,  only 
such  waters  as  may' be  utilized  for  the  pur- 
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yttM  of  commerce  and  travel.  If  tbey  maj  be 
w>  utilteed,  theo  they  may  also  be  used  for 

Sleasure.  The  only  door  of  escape  left  op^n 
y  ibis  decisioB  ia  the  holding  that  in  each  case 
the  jury  is  to  determine  'whether  the  waters  in 
■question  can  be  so  utilized.  It  may  be  that,  in 
:ljis  way,  Juries,  moved  by  what  an  ancient 
law  writer  quaintly  terms  ''pious  perjury," 
may  preserve  the  rights  of  the  people  as  they 
liave  been  understood  and  enjoyed  for  more 
iliao  a  century.  In  my  judgment,  a  decision 
Utat  tempts  such  a  course  on  the  part  of  the 
iurors  to  preserve  what  are  supposed  and  be- 
lieved to  be  ancient  and  constitutional  rights  is 
a  calamity  much  to  be  regretted.  In  arriving  at 
the  conclusion  to  which  it  has  come,  it  seems 
to  me  that  the  court  has  made  a  departure  from 
the  sound  and  well  established  principles  of 
■constitutional  construction.    I  further  deem 


its  holding  as  contrary  to  sound  public  poUej, 
not  conducive  to  good  morals,  and,  in  efft-'-t, 
a  change  of  the  Constitution  as  it  was  intended 
by  its  framers,  and  has  been  understood  and 
acted  upon  by  the   inhabitants  of  this  state 
throughout  its  entire  history  as  a  state.    The 
people  must  sealouslv  guard   their  constita* 
tional  rights,  especially  of  the  kind  involved 
in  this  case,  if  they  would  perpetuate  them. 
If  they  lose  such  rights,  it  usually  occurs  by 
their  being  frittered  away  by  legislative  action, 
or  unintentionally  by  judicial  decision,  with- 
out the  extent  of  such  action  or  decision  being 
fully  understood   by   the   people.    Believing 
this  decision  to  be  an  infrin^ment  on  and  an 
impairment   of  their  constitutional  rights,  I 
have  deemed  it  to  be  my  duty  to  ezpreas  my 
dissent,  feeling  that  I  should  be  derelict  is  my 
duty  if  I  failed  so  to  do. 


MISSOURI  SUPREME  COURT. 


BTATS  of  Missouri,  ex  rel.  R.  F.  WALKER, 

Attorney  Qeneral, 

e. 

Milton  J.  PAYNE  et  at.     > 
(120  If o.  tfaj 

A  statute  grmnttng  ''perpetoal  aaooee- 
elon**  tea  oorponttioiiy  followed  by  a  srant 


of  the  exclusive  right  to  mannflMtiiTO  gas  aad 
ooke  within  a  certain  oitv  **for  the  term  of 
thirty  years,**  whUe  a  general  law  of  the  state 
limits  the  life  of  a  oorporatioa  to  twenty  years 
when  no  other  time  is  specified,  does  not  irlve  the 
corporation  an  unlimited  period  of  existence,  but 
Umlts  It  to  thirty  years. 


(June  n,  1806u) 


KovM.^Penod  of  txittenu  of  prioate  eorporatloni. 

I.  Jn  general* 

TL  Charter  limiUstionB. 
III.  General  euatUtelimUingeaeMenee, 
fT.  (7(m«eitiit(ofM  Umifina  eaTiatenos. 

V.  Effect  of  expiration  of  time. 

L  In  ffeneraJU 

"•Immortality**  Is  spoken  of  in  Darmouth  (}oneffe 
V.  Woodward,  17  U.  &  i  Wheat.  886, 4  L.  ed.  660,  as 
one  of  the  most  important  properties  of  a  corpo- 
ration. This  word  has  also  been  used  f  requeotly 
in  a  similar  way  but  this  is  clearly  shown  by  the  au- 
thorities on  the  subject  to  mean  only  the  capacity 
of  the  continuous  succession  during  the  time  of 
the  existence  of  the  corporation,  whether  that  is 
definite  or  indefinite.  It  is  parallel  to  the  use  of 
the  words  ''perpetual  succession**  in  cases  discussed 
below. 

On  the  ground  that  one  of  the  attributes  of  a 
corporation  aggregate  is  immortality,  it  was  held 
that  an  averment  of  the  existence  of  a  corporation 
at  a  certain  date  and  for  thirty  years  preeeding  was 
a  sufficient  averment  of  its  existence  in  the  follow- 
ing year.    Fuller  v.  Academic  SchooU  6  Oonn.  638. 

A  statute  providing  that  all  corporations  then 
existing  or  thereafter  to  be  established  for  the  ex- 
piration of  which  a  definite  time  is  provided  shall 
be  continued  In  existence  for  three  years  in  addi- 
tion thereto  for  the  purpose  of  suing  and  being 
sued  and  winding  up  Is  not  unconstitutional  as  im- 
pairing the  force  and  obligation  of  the  contract  of 
the  corporators  or  as  interfering  with  their  vested 
tights.  Foster  v.  Bssex  Bank,  16  Haas.  Si4, 8  Am. 
Deo.  IBS. 

The  legislature,  unleia  restricted  by  the  Consti- 
tution, has  the   undoubted  right  to  grant  such  I 
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special  acts  of  Incorporation  as  It  sees  fit,  and 
provide  for  the  renewal  and  extension  of  the  cor- 
porate existence.  Taggart,  Mason,  v.  Perkins,  n 
Mich.  806. 

A  charter  was  said  to  be  intended  as  a  grant  of 
perpetual  succession  where  no  limit  was  fixed 
therein  for  the  duration  of  the  corporate  existenoe, 
intheoaseofSnell  V.Chicago,  188I1L4]3,8L.  R.A. 
868;  but  in  this  case  it  appeared  that  the  legislature 
had  passed  a  statute  for  the  dissolution  of  the 
company,  that  the  company  had  accepted  that  stat- 
ute, and  the  property  of  the  company  was  sold  In 
pursuance  thereof. 

Cases  relating  to  the  necessity  of  performing 
work  or  expending  a  percentage  of  the  capital  of  a 
corporation  In  constructing  the  works  for  which  It 
was  incorporated  as  required  by  statute  in  order 
to  retain  the  franchise,  while  they  touch  to  some 
extent  the  question  of  the  period  of  corporate  ex- 
istence, are  a  special  class  and  are  not  considered 
here. 

The  same  ol)6ervatlon  applies  to  all  cases  of  f  oi^ 
feiture  of  franchises. 

n.  Charter  VbnilatUme, 

That  a  oorporation  whoee  term  of  existence  Is 
fixed  and  limited  In  the  act  which  creates  it  cannot 
endure  beyond  the  prescribed  time  unless  pro- 
longed by  the  same  authority  or  continued  for  the 
purpose  of  adjusting  and  dosing  its  business  Is 
said  to  be  unqueetlonably  true  in  Ashevllle  Division 
No.  15  8.  of  T.  T.  Aston,  AS  N.  a  678. 

On  the  expiration  of  the  time  to  which  by  stat- 
ute the  charter  of  a  corporation  had  been  con- 
tinued, with  an  express  provision  that  It  should 
continue  **no  longer,**  the  corporation  becomes,  of 
course,  dissolved.  CX>mmeroial  Aaak  v.  Lock  wood, 
SHarr.(DeL)a. 


1895. 


8TATB,  ex  fW.  Walkeb,  t.  Patsb. 


II^ORMATION  in  the  nature  of  quo  war- 
ranto to  oust  defendants  from  exercising 
privileges  and  franchises  of  a  corporation  un- 
der the  name  of  Kansas  Citj  Gaslight  &  Coke 
Co.     Writ  atoarded. 

The  facts  are  stated  in  the  opinion. 

Hasri.  R,  F*  Walker,  Attorney  General, 
^VTamer,  Dean*  Gibson*  A  McLeod*  C. 
O.   TiehenoFt  and  Frank  F.  Rosselle,' 
for  relator: 

The  immortality  of  a  corporation  means 
only  its  capacity  to  take  in  piBrpetual  succes- 
sion. It  is  so  far  from  being  immortal  that 
many  corporations  of  recent  creation  are 
limited  in  their  duration  to  a  few  years. 

2  Wait,  Act.  &  Def.  p.  805;  1  Waterman, 
Corp.  p.  12,  g  4;  Tavlor,  Priv.  Corp.  §  16; 
Boone.  Corp.  g  2;  Thomas  t.  Dakin,  22 
Wend.  9. 

When  the  franchise  in  question  was  granted 
it  was  the  declared  policy  of  the  state  that 
manufacturing,  mining,  mechaDical,  and  chem- 
ical corporations  should  have  a  duration  of  only 
thirty  years. 

1  Mo.  Re7.  Stat.  1855,  p.  884. 

Before  it  will  be  coDstrued  that  the  state  has 
parted  forever  with  its  sovereignty  in  a  matter 
of  such  moment  as  this,  the  evidence  thereof 
must  be  most  clear  and  decisive. 

Totonaend  v.  Broum,  24  N.  J.  L.  87;  Black  v. 
Dflattare  d  B.  Canal  Co,  Id.  455,  2;^  Am.  & 
Eng.  Enc.  Law,  p.  407:  Parker  v.  Oreat  West- 
ern B.  Co.  7  Mann.  &  G,  288;  Baleigh  dt  O.  B. 
Co,  T.  Beid,  04  N.  C.  155;  MeAden  v.  Jenkins, 
Id.  801. 

When  there  is  a  limitation  as  to  duration 
the  words  which  give  corporate  conliuuity 
yield  to  it,  and  it  is  immaterial  whether  the 
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succes- 


words  be  "continuoiii   succession,'' 
sion,"  or  "perpetual  succession." 

FairehUd  t.  Masonic  HaU  Asso.  71  Mo.  526; 
Seanlan  t.  Orato^iau,  6  Mo.  App.  841. 
.  Messrs,  Oai^e,  Todd*  4k  Small  and  F. 
JKL  Blaek  for  respondents. 

Hacfitrlanet  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  by  information  in  the  na- 
ture of  quo  warranto,  brought  by  the  attorDey 
general,  at  his  own  jelanon,  against  M.  J. 
Fayne  and  others.  tJ  officers  of  the  Kansas 
City  Gaslight  &  Coke  Company,  by  which 
they  are  charged  with  usurping  the  rights, 
privileges,  and  franchises  of  a  corporation. 
The  information  sets  out  in  full  an  act  of  the 
general  assembly  of  the  state  entitled  **An  Act 
to  Incorporate  the  Kansas  City  Gaslight  A 
Coke  Company,"  approved  February  20,  1865 
(Laws  1864-5.  p.  287).  SecUons  1,  2,  8,  and  9 
of  the  act  are  as  follows: 

-Sec.  1.  That  M.  8.  Payne,  David  E.  James, 
and  R.  T.  Van  Horn,  their  associates,  heirs, 
and  assigns,  be  snd  they  are  hereby  created  a 
body  corporate  and  politic  under  the  name  snd 
style  of  "The  Kansas  City  Gaslieht  A  Coke 
Company'  and  by  that  .name  shall  have  per- 
petual succession,  may  sue  and  be  sued,  plead 
and  be  impleaded,  may  have  and  use  a  com- 
mon seal,  may  acquire  and  dispose  of  personal 
and  real  estate,  and  transact  any  and  all  busi- 
ness in  accordance  with  the  provisions  of  this 
act 

"Sec.  2.  This  corporation  shall  have  the  ex- 
clusive ri^ht  and  power  of  manufactiiriug  gas 
and  coke  from  any  substance  whatever,  for  and 
within  the  city  of  Kansas,  Jackson  county. 


The  extenslOD  of  an  act  of  incornoration  **unttl 
the  lat  day  of  Janunry,  18S0."  made  by  the  New 
York  Act  of  1829,  chape.  216,  3i0,  is  construed  to  ex- 
clude the  day  earned  and  make  the  charter  expire 
witli  the  8Ist  day  of  December,  1848.  People  v. 
Wnlker.  17  N.  T.  608. 

A  passentrer  railroad  oompany  ctaartered  for 
thirty  years  and  autborlxed  to  lease  or  purchase 
a  certain  railroad^  ^ts  franchises  and  all  prop- 
erty" does  not  by  each  purchase  of  tbe  roads,  its 
riffhta,  and  privileges,  obtain  the  benefit  of  the 
latter*s  franchise  for  more  than  its  own  charter 
period  of  thirty  years,  although  the  other  company 
had  a  charter  unlimited  as  to  time.  Heodersoo  v. 
Central  Pass.  IL  Co.  a  Fed.  Bep.  888. 

The  main  ease  of  Btatb,  Wai^kib,  v.  PATm, 
eonstruee  tbe  charter  of  a  corporation  (minting 
**prepetual  succession**  but  limiting  its  exclusive 
right  to  manufacture  gas  and  coke  within  a  city  to 
thirty  years  as  a  limitation  of  the  period  of  exist- 
ence to  thirty  years. 

IIL  Oenerdl statutetHmiting exiUenes, 

A  statute  Umitinff  the  period  of  corporate  exist- 
ence to  ten  years.  If  no  period  is  limited  by  the 
charter,  does  not  apply  to  a  charter  ffrantlov  **perw 
petual  succession  forever.**  State  t.  Stormont,  H 
Kan.686L 

Bat  there  has  been  much  aocertalnty  In  Missouri 
as  to  the  effect  of  the  words  **perpetual  succession** 
when  used  in  charters  bavlnir  no  words  of  llmlta- 
tion  when  tbe  general  statutes  provide  a  limitation 
for  corporations  having  no  charter  limitation  of 
existence.  The  main  case  of  Btatb,  Waulxb,  v. 
Patns  distlngulsbee  the  Kansas  and  Missouri  stat- 
utes with  respect  to  the  use  of  the  word  **forever** 
as  well  as  other  differences.   The  lint  Missouri  de- 
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'  clsion  construing  these  words  was  that  of  Rcanlan 
!  V.  Crawshaw,  6  Mo.  App.  387.  In  this  case  the 
declaration  that  a  corporation  and  lea  successors 
**Bhall  have  perpetual  succession,**  made  In  a  char- 
ter which  is  irranted  under  a  law  which  provides 
that  where  no  period  is  limited  In  the  charter  every 
corporation  shall  havesuceeesiop  for  twenty  years, 
was  construed  to  mean  only  that  the  corporation 
shall  have  unbroken  continuity,  and  in  theabtteoce 
of  any  limitation  In  the  charter  Itself  the  corpora- 
tion will  cease  Coexist  at  tbe  expiration  of  twenty 


But  the  supreme  court  of  Missouri  In  a  later  case 
concerning  the  same  corporation  held  that  tbe  use 
of  the  words  **perpetual  succession**  in  the  charter 
without  any  other  language  defining  the  duratibb 
of  the  corporate  existence  cannot  be  limited  to 
merely  continuous  or  uninterrupted  succession  for 
twenty  years  by  tbe  fact  that  there  was  a  general 
statute  in  existence  providing  that  every  corpora- 
tion shall  have  power  to  have  succession  ^or  the 
period  limited  In  Its  charter,  and  when  no  period  is 
Hmltedi  for  twenty  years.**  The  court  referred  to 
the  Hannibal  ft  St.  Joseph  Bailroad  Company,  the 
charter  of  which  bad  nothing  more  as  to  duration 
than  tbe  words  ^'perpetual  succession**  and  which 
bad  Issued  bonds  to  a  large  amount  which  would 
fall  due  long  after  the  expiration  of  Its  charter  if 
that  was  limited  to  twenty  years,  and  also  said  that  a 
great  number  of  chartersof  tbe  same  sort  bad  been 
granted  which  by  subsequent  enactments  were 
treated  as  Implying  Indefinite  duration  from  those 
words.  The  court  therefore  preferred  to  adopt  the 
natural  and  ordinary  acceptation  of  tbe  terms. 
Fairohild  v.  Masonic  Hall  Asso.  71  Mo.  626. 

But  the  Fairohlld  Case,  If  not  really  overruled  In 
Its  turn  by  the  main  case  of  Bvati,  Wauub,  t. 
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and  state  of  Missouri,  for  the  term  of  thirty 
(80)  years,  aod  said  company  is  hereby  ezclu- 
sively  authorized  and  permitted  to  erect  build- 
ings aud  apparatus  for  said  purpose,  aud  to  lay 
pipes  anywhere  within  said  city  of  Elansasf 
provided,  said  company  shall  commence  said 
gas  buildings  within  eighteen  months  from  the 
passage  of  this  act,  and  complete  the  same 
within  three  years  therefrom." 

'*Sec.  8.  The  said  company  is  hereby  author- 
ized to  purchase,  lease,  and  hold  any  quantity 
of  land  known  as  coal  or  oil  lands,  in  the 
counties  of  Jackson,  Cass,  Johnson,  Lafayette, 
and  Ptay,  and  may  sell  and  convey  the  same 
at  pleasure,  but  shall  not  own  at  any  one  lime 
more  than  an  amount  equal  to  six  hundred 
and  forty  (640)  acres  in  each  county;  the  said 
company  may  mine  and  dig  said  lands  for  coal 
and  bore  the  same  for  oil,  and  may  manufac- 
ture and  dispose  of  the  products  of  any  such 
oil  or  coal  lands  in  such  manner  as  the  said 
company  may  determine;  provided  nothing  in 
this  section  shall  be  so  construed  as  to  prevent 
any  other  corporation  or  person  or  persons, 
from  acquiring  lands  and  mining  for  coal  or 
boring  for  oil  in  said  counties. 

*'Sec.  9.  All  acts  and  parts  of  acts  incon- 
sistent or  in  conflict  with  this  act  are  hereby 
repealed." 

The  other  sections  provide  for  the  orcraniza- 
tion  of  the  corporation,  the  amount  of  its  capi- 
tal stock,  its  division  into  shares,  and  the 
business  management  of  the  corporation,  and 
are  in  no  way  involved  in  this  inquiry. 

It  is  charged  by  the  information  that  under 
this  act  the  corporation  was  organized,  and 


until  February  20,  1895,  did  business  in  Eaii> 
888  city,  in  manufacturing  gas,  and  supplyini^ 
it  to  the  city  and  to  private  citizens  for  illuna- 
inating  purposes;  that  on  said  last-named  date- 
all  the  rights,  privileges,  and  franchises  of  said 
corporation  ceased  and  expired  by  limitation, 
yet  respondents,  from  and  after  said  date,  as- 
sumed to  act  as  officers  of  said  corporation, 
and  have  usurped,  and  do  usurp,  the  privileges, 
liberties,  and  franchises  conferred  on  said  cor- 
poration, and  assert  and  claim  in  behalf  of  said 
corporation,  that  it  has,  by  virtue  of  said 
act,  perpetual  existence.  Respondents,  in  an- 
swer to  the  information,  admit  that  they  are 
acting  as  officers  and  directors  of  said  corpora- 
tion, under  the  act  set  out  in  the  information, 
and  affirmatively  assert  that  it  has  perpetual 
existence,  and  that  they  are  not,  therefore, 
usurping  the  rights  and  franchises  of  the  cor- 
poration, but  are  lawfully  acting  under  author- 
ity granted  by  said  act  of  incorporation.  A 
reply  by  relator  put  in  issue  the  corporate 
existence  of  said  gaslight  and  coke  company. 
Some  evidence  was  taken  by  the  parties  id 
support  of  issues  we  do  not  deem  it  necessary 
to  consider. 

The  only  question  presented  by  the  plead- 
ings which  we  deem  it  necessary  to  discuss  ia- 
whether,  under  the  act  incorporating  the  Kan- 
sas City  Gaslight  &  Coke  Company,  its  cor- 
porate rights  and  powers  ceased  at  the  expira- 
tion of  iliirty  years  after  the  act  became  a 
law.  The  question  is  one  of  vast  importance 
both  to  the  corporation  and  the  citizens  of 
Kansas  City.  The  corporation  has  expended 
and  Qowhas  invested  a  large  amount  of  money 


Patns,  was  unfRvoraMv  mentioned  in  that  case. 
While  the  main  case  was  chiefly  a  oonstruotion  of 
the  charter  to  the  effect  tbat  a  limitation  in  the 
charter  of  the  exclusive  rlffht  to  manufacture  ^as 
and  coke  In  a  city  to  the  period  of  thirty  years 
would  \)e  also  a  limitatioa  on  the  period  of  corpo- 
rate existence,  notwithstanding  the  general  grant 
of  ^'perpetual succession,**  yet  weifrht  was  given  to 
the  fact  that  the  general  statute  provided  a  limita- 
tion for  corporatioDd  whose  charters  did  not  limit 
their  existeoce.  And  the  court  was  plainly  dis- 
posed to  overrule  the  Faircblld  Case,  if  it  bad  been 
necessary  to  do  so.  It  said:  **We  are  of  the  opinion, 
however,  after  careful  consideration,  that  greater 
significance  should  be  given  the  provisions  of  the 
general  law,  the  policy  of  the  state  as  drawn  there- 
from, and  the  general  import  of  the  words  used, 
than  was  accorded  to  them  in  the  FalrchUd  Case.** 
The  court  also  quoted  the  case  of  Scan  Ian  v. 
Crawshaw  to  the  effect  that  the  leprlslature  did  not 
intend  to  use  the  word  ^'perpetual**  in  the  sense  of 
^^everlasting.'*  It  would  seem,  therefore,  that  the 
case  of  Scanlan  v.  Crawshaw  rather  than  the  case 
of  FdlrchUd  v.  Masonic  flail  Asso.  is  now  to  be  con- 
sidered authority. 

A  charter  to  a  corporation  for  the  purpose  of 
conducting  a  seminary  of  learning  and  orphan 
asylum  is  held  not  to  be  within  the  provision  of  Mo. 
Kev.  Stat.  1846,  p.  281,  limiting  the  period  of  exist- 
ence to  twenty  years  when  no  other  period  is 
named  in  the  charter.  State,  Clover,  v.  Ladies  of 
the  Sacred  Heart,  09  Mo.  68S,  6  L.  R.  A.  84. 

Considering  the  objects  and  purposes  for  which 
such  a  corporation  is  created,  it  is  held  in  this  case 
that  the  intention  of  the  charter  was  to  give  a 
perpetual  succession  to  the  corporation,  and  the 
court  says  it  Is  a  matter  of  some  doubt  whet  her  the 
twenty-years  limitation  in  the  statute  applies  to 
any  purely  charitable   incorporated  association. 
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State,  Clover,  v.  Ladles  of  the  Sacred  Heart,  su- 
prou 

The  time  during  which  a  corporation  prior  to  its- 
legal  existence  acted  as  a  cU  facto  corporation  to 
not  to  be  counted  in  computing  the  period  of  it» 
existence  when  that  is  limited  by  its  charter  to 
thirty  years.  The  state  might  have  prevented  it 
from  acting  as  a  corporation  before  It  was  legally 
incorporated,  but  as  it  did  not  do  so  it  cannot  pro- 
ceed on  an  erroneous  assumption  that  It  had  a  legal 
existence  under  its  charter  before  the  time  it  tie- 
came  a  de  jure  corporation.  State,  White,  v. 
American  Medical  College,  59  Mo.  App.  20ft. 

Where  the  terms  of  an  agreement  to  organise  a 
corporation  named  the  period  of  its  existence  aa 
five  years,  but  the  license  under  which  the  organi- 
zation was  made  stated  that  the  duration  should  be 
twenty-five  years,  the  court  said  it  had  no  doubt 
the  license  and  not  the  preliminary  agreement 
would  control,  but  did  not  regard  the  question  a» 
important  in  that  case  because  the  state  was  not 
complaining  of  the  exercise  of  the  franchise 
beyond  the  period  named  in  the  agreement,  and 
held  that  the  state  only  could  complain  of  the 
mere  exercise  of  the  franchise  beyond  the  period 
for  which  the  company  was  organized.  Buabnell 
V.  Consolidated  Ice  Maoh.  Co.  138  III.  87.  In  this  case 
the  question  arose  In  a  proceeding  to  have  the  af- 
fairs of  the  company  wound  up  as  those  of  a  copart- 
nership between  the  complainant  and  the  defend- 
ant. 

Under  Colo.  Oen.  Stat.  1 288,  providing  that  arti- 
cles of  incorporation  shall  state,  among  other 
things,  *'the  term  of  existence  not  to  exceed 
twenty  years,**  the  provision  in  the  article  for  the 
existence  of  a  corporation  for  fifty  years  will  noi 
make  the  articles  entirely  void  but  they  may  b» 
operative  for  the  period  limited  by  the  statute* 
People,  Bernard,  v.  Cheeeeman.  7  Colo.  87a» 


1885. 
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In  plants,  mains,  tod  other  pro^Tij,  which 
'wfil  oecessarily  be  much  depreciated  in  yalue, 
should  the  property  go  into  the  hands  of  the 
stockholders  or  trustees  for  the  settlement  of 
the  corporate  business.  The  citizens,  and  city 
itseif,  have  also  great  interest  in  securing  ade- 
quate light  at  reasonable  rates.  These  consid- 
erations, however,  cannot  affect  the  legal 
principles  Involved.  At  the  time  the  act  in 
question  was  passed,  the  general  law  of  the 
state  concerning  corporations  declared : '  'Every 
corporation,  as  such,  has  power  to  have  suc- 
cession by  its  corporate  name,  for  the  period 
limited  in  its  charter,  and  when  no  period  is 
limited,  for  twenty  years."  The  1st  section  of 
tbe  act  incorporating  the  said  gaslisrht  and 
coke  company  granted  to  it  "perpetual  suc- 
cession." The  23  section  grants  to  the  corpo- 
ration the  "exclusive  ricrht  and  power  of  man- 
ufacturing gas  and  coke  from  any  substance 
whatever  for  and  within  the  city  of  Kansas, 
Jackson  county,"  for  tbe  term  of  thirty  years. 
It  is  insisted  by  respondents  that  the  /zrnnt  of 
"perpetual  succession,"  without  other  limiting 
words,  gave  to  the  corporation  the  right  to 
perpetual  existence,  and  that  the  limitation  of 
thirty  years  contained  in  §  2  was  not  intended 
to  limit  the  duration  of  corporate  existence, 
but  of  the  exclusive  rights  specified. 

The  general  rule  applied  in  the  construction 
of  charters  secured  under  special  legislative 
gran  IS  requires  all  doubts  to  be  solved  in  fsvor 
of  the  state  or  general  public,  and  against  the 
state's  grantee.  "In  tbe  constructioo  of  a 
charter,  to  be  in  doubt  is  to  be  resolve<l,  and 
every  resolution  which  springs  from  doubt  is 


against  the  corporation/'  aid  in  favor  of  the 
public.  Blaek  v.  Delatoare  dh  R,  Canal  Co.  24 
N.  J.  £q.  474.  It  has  been  truly  said  that 
"all  experience  teaches  that  public  rights  are 
yielded  to  private  interests  with  sufficient 
alacrity."  Towntend  v.  Brown  ^  24  N.  J.  L.  87. 
The  same  thought  is  expressed  bv  Tindal,  Gh. 
J.,  in  this  language:  "And  it  it  is  to  be  ob- 
served that  the  language  of  these  acts  of  Par- 
liament is  to  be  treated  as  the  language  of  the 
promoters  of  them.  Tbey  ask  the  legislature 
to  confer  great  privileges  upon  them,  and  pro- 
fess to  give  the  public  certain  advantages  in 
return.  Acta  passed  under  such  circum^tancea 
should  be  construed  strictly  against  the  parties 
obtaining  them,  but  libera  I  lyin  favor  of  the 
public."  Parker  v.  Great  Western  R,  Co.  7 
Mann.  &  G.  284;  Central  lYanep.  Co.  v.  Pull- 
man'i  Palace  Car  Co,  139  U.  8.  49,  85  L.  ed  64; 
CarroU  v.  Campbell,  108  Mo.  550.  The  rule 
for  the  construction  of  grants  and  privileges  by 
tbe  state  to  individuals,  under  corporate  names, 
differs,  therefore,  from  that  applied  to  con- 
!  tracts  between  individuals.  In  tbe  latter  tbe 
language  must  be  taken  most  favorably  assinst 
'  the  party  using  it.  In  the  former  the  words 
are  construed  most  strongly  against  those  to 
whom  the  rights  are  granted.  The  renf^on  for 
I  he  rule  is  the  same  in  each  caN.  Such  words 
are  presumed  to  have  t>een  selected  by  tbe 
party  usins:  them  as  would  best  subserve  their 
own  interest  and  express  their  own  intention. 
If,  then,  there  exists  a  fair  doubt  as  to  tbe  in- 
tention of  tbe  legislature  in  respect  to  the  du- 
ration of  this  corporation,  the  state  must  have 
the  benetit  of  it.    It  may  be  said,  also,  that  the 


The  provision  of  the  Texas  act  of  1874,  8  11,  that 
"every  corporation  as  such  has  power  first  to  have 
succession  by  Ita  corporate  name  for  the  period 
limited,  for  twenty  years,"  i«  shown  by  reference 
to  tbe  act  of  1871,  nearly  all  the  important  pro- 
Tlalons  of  which  were  re-enacted  bv  rbe  act  of  1874, 
to  mean  that  tbe  corporate  life  is  liraired  to  twenty 
years  only  when  no  other  term  Is  provided  In  the 
charter,  and  It  does  not  make  the  charter  Invalid  If 
it  is  flrmnted  for  more  than  twenty  years.  Stead- 
man  V.  Merchants^  &  P.  Bank,  60  Tex.  SO. 

The  repeal  of  a  general  statute  limiting  the  pe- 
riod of  corporate  existence  to  ten  years,  if  not 
otherwise  specified  In  the  charter,  and  the  repeal 
at  the  same  time  of  the  charter  of  a  company,  does 
not  have  the  effect  to  extend  the  period  of  tbe  ex- 
istence of  the  corporation  beyond  ten  years. 
Krutx  V.  Paola  Town  Co.  30  Kan.  397. 

Such  a  general  law  need  not  be  copied  into  a 
charter  to  become  a  part  of  it.  Supreme  Lodge  K. 
of  P.  V.  Weller  (Va.)  26  8.  B.  801. 

rv.    Conxtituiione  limilinQ  existence. 

Tlie  constitutional  prohibition  against  extending 
tbe  time  for  the  existence  of  charters  of  mining 
corporations,  found  in  Mich.  Const,  art.  19,  fi  9,  re- 
lates exclusively  to  pre-existing  mining  companies 
in  the  upper  peninsula;  but  S  10,  prohibiting  that 
any  corporation  except  for  municipal  purposes 
**Bhall  be  created  for  a  longer  period  than  thirty 
years,**  precludes  the  extension  or  renewal  of  the 
corporate  existence  for  more  than  that  perird. 
either  by  special  or  by  general  laws.  Therefore  the 
Michigan  act  of  1882,  No.  16,  as  amended  by  laws  or 
1887,  No.  37,  providing  for  the  renewal  of  corporate 
existence  of  mining  and  manufacturing  companies, 
can  apply  only  to  those  whose  period  of  existence 
was  oriigioally  fixed  at  less  than  thirty  years.  These 
may  renew  for  the  remainder  of  that  period.  Tag- 
Rart,  Mason,  v.  Perkins,  73  Mich.  303. 

33  L.  R.  A« 


A  county  agricultural  society  Is  to  be  deemed  a 
**munic1pal  corporation*'  within  the  exception  of 
Mich.  Const,  art.  15,  8  10,  which  says  that  no  corpo- 
ration except  for  municipal  purposes  or  for  tbe 
construction  of  railroads,  plank  roads,  and  canals 
shall  be  crcHted  for  a  longer  time  than  thirty  years. 
Such  a  corporation  has  none  of  the  elements  of  an 
ordinary  body  politic  and  corporate  orgfinized  for 
private  gain  or  pleasure  or  any  private  purpose 
whatever.  It  is  clearly  not  within  the  mischief 
designed  tobeprevented  by  tbe  Constir  I- tlon.  Kent 
County  Agri.  Soc.  v.  Houseman,  81  Mich.  009. 

Tbe  charter  of  a  medical  society  with  perpetual 
succe&mon  forever  granted  by  a  territorial  legisla- 
ture is  not  suspended  or  repealed  by  the  Kansas 
state  Constitution,  art.  12,  fl  1,  which  was  subse- 
quently adopted,  prohibiting  tbe  grant  of  corpo- 
rate powers  by  special  acta.  State  v.  Stormont.  24 
Kan.  686. 

A  statute  permitting  purchase  of  a  railroad  by  a 
company  which  is  thereby  made  a  corporation  of 
the  state  is  not  affected  by  a  former  Constitution  of 
the  state  which  was  in  force  at  the  time  of  tbe  in- 
corporation of  the  original  owners  of  the  road,  and 
which  limited  to  twenty  years  the  grant  of  any  ex- 
clusive privileges,  when  that  Constitution  Is  not  in 
force  at  the  creation  of  the  new  corporation,  which 
derives  its  right  to  exercise  corporate  powers  as  to 
the  road  by  expiess  grant  from  the  sovereign  and 
not  from  the  former  company.  Any  limit  in  time 
as  to  this  exercise  must  be  found  In  its  own  charter 
or  In  tbe  Constitution  then  operative.  Atlantic  & 
Q.  B.  Co.  V.  Allen,  15  Fla.  687. 

V.  Effect  nf  expiration  of  t  me. 

The  expiration  of  the  charter  of  a  corporation  is 
distinguished  from  a  dl8<*olut1on  for  other  rensons 
which  must  be  Judicially  declared  t)efore  it  becomes 
operative.  In  the  case  of  Sturges  v.  Vanderbilt,  73 
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policy  of  the  state,  as  appears  from  itseeoeral 
legisIatioD,  is  UDfavorable  to  the  uDJimlted 
duration  of  purely  business  corporations,  and 
for  that  reason  all  doubt  should  be  resolved 
against  such  an  intention.  Tet  there  is  no 
doubt  the  legislature  bad  the  nght  to  grant  to 
a  business  corporation  au  indefinite  existence, 
and  if  the  language  used  in  this  charter  is  with- 
out doubt  or  ambiguity  the  express  intention 
must  control.  The  word  '*perpetua],"a8  used 
In  the  act,  expressly  qualifies  the  succession, 
^  and  not  the  duration, of  the  corporate  existence. 
In  the  connection  used,  does  it  imply  that  the 
leprislatute  intended  to  (?rant  the  corporation 
unlimited  existence?  The  word  itself  does  not 
Deressarily  so  imply.  It  has  more  than  one 
meaning,  as  "everlasting,"  "continued,"  "un- 
interrupted." All  lexicographers  give  these 
or  equivalent  words  as  proper  definitions  of 
the  word  "perpetual."  The  word  "succes- 
sion," in  its  common  legal  use,  denotes  the 
devolution  of  title  to  property  under  the  laws 
of  descent  and  distribution.  It  is  defined  as 
'*tbe  coming  in  of  another  to  take  the  property 
of  one  who  dies  without  disposing  of  it  by 
will."  Title  to  corporate  property  and  fran- 
chises isbeldconiinuou.sly  and  uninterruptedly 
by  and  in  the  name  of  the  corporation,  and  not 
in  the  names  of  the  various  stockholders. 
There  is  no  devolution  of  title  in  case  of  the 
death  of  a  member  or  stockholder.  The  suc- 
cession is  not  interrupted  but  continues  in  the 


corporation.  The  succession  is  continuous 
during  the  life  of  the  corporation,  whether  it 
be  for  years,  or  for  an  unlimited  time.  Black- 
stone  says  that  the  very  end  of  a  corporation 
is  "to  have  perpetual  succession/'  "for  there 
cannot  be  a  succession  forever  without  an  in- 
corporation." 1  Cooley's  Bl.  474.  Chancellor 
Kent  says:  "A  corporation  is  a  franchise  pos- 
sessed bvone  or  more  individuals,  who  subsist, 
as  a  boay  politic,  under  a  special  denomina- 
tion, .  .  .  with  the  capacity  of  perpetual 
succession,  and  of  acting  in  several  respects, 
however  numerous  the  association  may  be 
as  a  single  individual."  2  Kent,  Com.  268. 
The  duration  of  a  corporation,  though  un- 
limited by  its  charter,  and  though  it  is  given 
the  capacity  to  have  perpetual  succession, 
cannot  be  regarded  as  "everlasting,"  within 
the  general  and  common  meaning  of  that 
word.  It  may  be  dissolved  and  cease  to  ex- 
ist for  want  of  members,  by  voluntary  sur- 
render of  franchises,  forfeiture  by  misuser, 
etc  Ang.  &  A.  Corp.  11th  ed.  ^  8.  It  will  be 
found  by  reference  to  all  the  authorities  that  a 
grant  of  capacity  to  take  in  "perpetual  succes- 
sion" refers  rather  to  the  continued  legal  iden- 
tity and  succession  than  to  continuous  or  per- 
petual succession.  1  Cooley's  Bl.,  and  2  Kent, 
Com.  tupra;  1  Dill.  Mun.  Corp.  §  18;  Dart- 
mouth ChUege  Gau,  17  U.  S.  4  Wheat.  636, 
4  L.  ed.  659;  Field,  Corp.  §S  1»  71.  "  The  im- 
mortality of  a  corporation  means  only  its 


N.  T.  884,  on  the  pround  that  in  the  former  case  the 
dissolution  is  declared  by  the  act  of  the  legislature 
itself.  The  court  eays:  **  We  have  l)eeD  referred  to 
no  authority  holding  a  contrary  doctrine.** 

*'Where  the  corporation  expires  by  lapse  of  time 
it  may  be  otherwise  and  in  such  cases  only,*'  said 
Sutherland,  J.,  in  People  v.  Manhattan  Oo.O  Wend. 
882,  when  holding  that  the  dissolution  of  a  corpora- 
tion for  failure  to  perform  a  condition  must  be  es- 
tablished by  Judgment  of  the  court  in  order  to  be- 
come operative. 

On  the  expiration  of  its  term  as  limited  by  law 
the  corporation  is  absolutely  dead  and  cannot 
adopt  a  by-law.  Supreme  Lodge  K.  of  P.  v.  Weller 
<y a.) :»  S.  B.  89L 

It  is  said  in  AsheviUe  Division  No.  16  8.  of  T.  v. 
Aston,  08  N.  C  678,  that  no  Judicial  proceedings  are 
required  to  that  end,  but  that  the  ''expiration,  of 
tbe  time  ends  the  life  given  to  the  artificial  t)Ody  as 
death  terminates  the  life  of  the  natural  person.** 
Here  it  was  held  that  the  right  to  recover  property 
continued  in  t^e  receiver  or  trustee. 

That  a  corporation  ceases  to  exist  for  any  pur- 
pose on  tbe  expiration  of  its  charter  is  declared  in 
Bank  of  Mississippi  v.  Wrenn,  8  Smedes  9l  M.  791, 
in  which  such  expiration  was  held  to  abate  a  pend- 
ing suit  brought  by  the  corporation. 

The  expiration  of  the  charter  of  tbe  Bank  of  tbe 
United  States  pending  an  action  brought  by  it  after 
it  bad  made  a  general  assignment  was  beld  to  abate 
the  action  in  Bank  of  CJnited  States  v.  McLaughlin, 
2  Cranch,  C.  C  20. 

That  a  suit  pending  In  tbe  name  of  a  corporation 
when  its  charter  expires  is  thereby  abated  la  also 
decided  in  Bankof  Galliopolis  v.  Trimble,  6  B.  Mon. 
601,  and  the  fact  that  the  corporation  was  chartered 
in  another  state  in  which  the  statutes  provided  that 
pending  suits  should  not  abate  by  expiration  of  tbe 
charter  Is  held  immaterial,  since  the  suit  is  gov- 
erned by  the  tav/or<  and  not  by  the  laws  of  tbe 
other  state. 

[t  is  said  by  Story,  J^  in  Greely  v.  Smith,  8  Story, 
^7,  ^bat  the  attorney  for  the  corporation  may 
88  L.  K  ▲. 


well  suggest  thd  death  of  the  corporation  by  plea 
or  otherwise  on  tbe  record  and  if  the  fact  is  admit- 
ted, tbe  suit  as  to  the  corporation  will  abate  by 
operation  of  law,  and  render  all  further  proceed- 
ings against  it  void.**  This  was  a  case  in  which  the 
corporation  had  surrendered  Its  charter  and  tbe 
surrender  had  been  accepted  by  the  legislature  dur- 
ing the  pendency  of  tbe  suiL 

Attorneys  for  a  corporation  the  charter  of  whicb 
had  expired  pending  an  action  against  it  tiled  a 
suggestion  of  that  fact  in  Foster  v.  Gssex  Bank,  16 
Mass.  244, 8  Am.  Dec.  186,  and  this  practice  was  ap- 
parently regarded  as  proper,  although  in  tbat  case 
it  was  held  that  the  corporation  still  existed  for  the 
purpose  of  the  suit. 

A  statutory  provision  that  a  corporation  shall 
have  all  the  '^necessary  and  incidental  powers  to 
collect  and  dose  up  its  business**  for  a  certain  pe- 
riod after  the  expiration  of  its  charter,  will  prevent 
tbe  abatement  of  an  action  tiy  it.  Pomeroy  v. 
State  Bank,  68  U.  S.  1  WaU.  S8. 17  L.  ed.  600. 

The  nonexistence  of  a  corporation  when  suit 
was  brought  is  a  matter  to  be  pleaded  in  abatement 
but  not  in  bar.  Meikel  v.  Gennan  Sav.  Fund  Soc 
16  Ind.  181;  Jones  v.  Bank  of  Tenneasee,  6  B.  Mon. 
122,  46  Am.  Dec.  64a 

The  expiration  of  the  charter  of  a  corporation 
after  a  Judgment  against  it  and  pending  an  appeal 
therefrom,  but  before  Judgment  in  the  appellate 
court,  was  held  ground  for  quashing  an  execution 
idsued  on  such  Judgment.  May  v.  State  Bank.  2 
Bob.  (Va.)  66, 40  Am.  Dea  726. 

The  expiration  of  twenty  yean  for  wbloh  and  no 
longer  a  corporation  was  authorfaed  by  its  charter 
to  bold  property  and  to  sue  and  be  saed  was  held 
to  abate  a  pending  appeal  taken  by  tbe  other  party 
from  a  decree  against  the  company.  Bider  v.  Nel- 
son h  A.  Union  Factory,  7  Leigh,  154, 80  Am.  Dec 
48& 

As  to  eifeot  of  adjudicated  Insolvency  and  pro- 
ceedings for  dissolution  upon  rights  of  action,  see 
noU  to  Milwaukee  Mut.  F.  Ins.  Co.  v.  Sentinel  Oow 
(Wl8.)15L.B.A.627. 
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[MidtyloUkelii  perpetntl  nicceBgioB  m  long 
AS  the  corporatioa  ezisU.  to  far  is  li  from  be- 
ing literally  true  that  a  corporation  is  immor- 
taly  many  corporaiions  of  recent  creation  are 
liinlted  in  their  duration  to  a  certain  number 
of  years."  An^if.  &  A.  Corp.  §  8.  Aggregate 
corporations  are  "immortal  because.  Id  judg- 
ment of  law,  tiiey  never  die,  yet,  in  point  of 
fact,  like  nataral  persons,  they  are  subject  to 
death  and  dissolution  in  Tarious  ways.  .  •  . 
lis  immortality,  therefore,  means  only  its  ca- 
piicity  to  lalte  and  to  act  in  perpetual  succes- 
sion so  long  as  the  corporation  exists."  1  Pot- 
ter. Corp.  §  2.  **  When  it  is  said  that  corpo- 
rations have  perpetual  succession,  it  is  meant 
that  they  have  continuity  only  during  any  lim- 
ired  period  of  time  which  may  be  fixed  by  the 
law  of  their  creation.  .  .  .  In  the  proper 
and  more  restricted  sense  the  immortality  of  a 
corporation  means  only  its  capacity  to  take  in 
perpetual  snccession  so  long  as  it  exists."  1 
Spelling,  Priv.  Corp.  ^  4.  Chancellor  Rent 
says:  *'It  is  sometimes  said  that  a  corporation 
ia  an  Immortal  as  well  as  an  invisible  and  in- 
tangible being.  But  the  immortality  of  a  cor- 
poration means  only  its  capacity  to  take  in 
perpetual  succession  so  long  as  the  corporation 
exists."  2  Kent,  Com.  «i//>ra.  Thus,  it  ap- 
pears that  the  words  "  perpetual  succession," 
as  used  in  charters,  generally  mean  nothing 
more  than  that  the  corporation  should  have 
continuous  and  uninterrupted  succession  so 
long  as  it  should  continue  to  exist  as  a  corpo- 


ration, and  are  not  intended  to  deflne  Its  dura- 
tion. If  no  limit  is  ^x^ti  to  its  existence  then 
it  would  have  an  indeaniie  or  unlimited  dura- 
tion.   Aforawetz,  Priv.  Corp.  |$  411. 

The  general  law  in  force  at  the  time  th1« 
special  act  was  passed  declared  that  every  coi- 
poration  should  have  the  capacity  of  succession 
bv  its  corporate  name  for  the  period  limited  in  its 
charter,  and,  when  no  period  was  limited,  for 
twenty  years.  Rev.  Stat.  1855,  §(  1,  p.  369. 
It  is  claimed  bv  respondents  that  tbis  provision 
of  the  general  law  is  inconsistent  with  this 
special  act  of  incorporation,  and  was  expressly 
repealed  by  the  9th  section.  But  if,  as  we 
have  seen  to  be  the  case,  the  words  "perpetual 
succession"  were  intended  to  implv  nothing 
more  than  a  continuous  succession  during  the 
existence  of  the  corporation,  then  there  is  no 
inconsistency.  The  general  law  must  be  read 
into  and  made  a  part  of  the  special  act  The 
general  law  must  be  taken  as  declaring  the  in- 
tent of  the  legislature  in  respect  to  the  duration 
of  the  corporation.  As  is  said:  **StHtutes 
granting  such  specisl  privileges  are,  in  one 
sense,  to  be  read  together  and  construed  in  con- 
formity with  general  ststutes  laving  down  uni* 
veraal  rules  applicable  to  the  class  of  corpora^ 
tions  to  wbtcb  the  one  claiminfl:  under  tba 
special  set  belongs."  Endlich,  Interpretation 
of  Statutes,  g  66.  Beading  the  general  law 
and  the  1st  section  of  the  special  act  to|!etber, 
the  durstion  of  the  corporate  existence  of  t he- 
gaslight  company  is  clearly  fixed  at  twenty 


In  sDotalnlng  a  plea  that  there  was  not  any  such 
corporation  in  exlsteooe  as  tbe  plaintiffs  at  the 
time  of  the  oommenoement  of  an  action  upon 
promissory  notes  payable  to  tbe  company,  the 
court  said:  **Theaot  of  Incorporation  may  before 
the  commencement  of  the  suit  bave  expired  by  Its 
own  limitation.**  Morgan  v.  Lawrenoeburerh  Ins. 
Go.  8  iDd.  2»& 

Most  cases  bold  that  the  estoppel  of  a  person  who 
has  dealt  with  a  corporation  to  deny  Its  existence, 
does  noc  apply  to  prevent  showinir  tbe  subsequent 
expiraiiou  of  Its  corporate  life.  Dobson  ▼.  Simon- 
ton,  80  N.  C  486;  Ensey  v.  Cleveland  &  St.  U  B.  Co« 
10  Ind.  178;  Fl  Wayne  ft  B.  Tump.  Co.  v.  Deam,  Id. 
683:  Guafra  Iron  Co.  v.  Dawson,  i  Blackf.  2QB;  Kruts 
V.  Paola  Town  Co.  20  Kan.  307. 

Tbe  court  says  In  Krucz  v.  Paola  Town  Co.  supra: 
**PubHo  policy  and  equity,  as  well  as  the  law,"  re- 
quired that  the  company  should  cease  to  exist  and 
close  UD  its  business,  and  tbat  it  should  not  contln- 
ue  to  claim  corporate  existence  or  harass  its  own 
members  by  bringing  suits  a^inst  them  which  it 
could  maintain  only  In  the  capacity  of  a  corpora- 
tion. 

ikithouffh  a  party  who  made  a  contract  with  a 
corporation  may  deny  Its  existence  at  a  subsequent 
time,  he  must  show  how  it  had  ceased  to  exist. 
Bnsey  ▼•  Cleveland  ft  St.  L.  R.  Co.  and  Ft  Wayne  ft 
B.  Tump.  Co.  V.  Deam,  tupra. 

But  there  is  one  case  which  denies  the  doctrine 
of  the  cases  just  cited  and  holds  that  tbe  expiration 
of  the  chuter  of  a  private  corporation  cannot  t)e 
set  up  as  a  defense  to  an  action  by  such  corpora- 
tion upon  a  contract,  and  that  whether  or  not  the 
ebarier  has  expired  by  hmitation  is  a  question 
which  cannot  be  adjudicated  in  such  a  collateral 
proceeding  but  can  only  by  raised  in  a  direct  pro- 
ceeding between  the  state  and  the  corporation. 
St.  Louis  Gaslight  Go.  v.  St.  Louis,  U  Mo.  App.  65, 
AlBrmed  84  Mo.  20B. 

A  corporation  which  continued  business  after  the 
expiration  of  its  charter  was  held  liable.  In  Miller  v. 
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Mewburg  Orrel  Coal  Co.  81 W.  Va.  886,  to  be  sued  In* 
its  corporate  name  for  a  tort  committed  after  Its* 
charter  had  expired.  This  was  under  a  statute  ex- 
pressly providing  that  suits  may  be  brought,  con* 
tinued,  or  defended,  and  all  lawful  acts  be  done  ia< 
the  corporate  name  after  such  expiration,  **but  so- 
far  only  as  shall  be  necessary  or  proper  in  collect- 
ing  debts  and  claims**  and  other  wise  winding  up 
the  affairs  of  tbe  company. 

Under  a  special  act  of  the  legislature  providing 
that  a  t)oard  of  supervisors  can  grant  a  franchise 
for  a  toll  road  for  any  term  not  more  than  fifteen 
years  from  the  date  of  the  charter,  it  was  held  that 
on  the  expiration  of  the  fifteen  years  for  which 
such  charter  was  granted  the  right  to  collect  toils 
ceased.  People,  Bedmeyer,  v.  Anderson  ft  U.  V. 
B.Co.76Cal.igO. 

But  the  expiration  of  the  right  of  a  toll-bridge 
company  to  take  tolls  is  distinguished  from  tbe  ex- 
piration of  the  corporate  franchise  in  Grand  Haplds 
Bridge  Co.  v.  Prang,  86  Mich.  400,  Zi  Am.  Rep.  686, 
and  in  that  case  the  right  to  take  tolls  was  held  to 
expire  at  tbe  expiration  of  twenty  years,  although 
the  corpoiation  continued  to  exist  for  thirty  years 
because  tbe  right  to  tolls  depended  on  the  assent  of 
the  supervisors  of  the  county,  which  had  been  given 
for  twenty  years  only.  One  sued  for  bridge  tolls 
after  the  expiration  of  that  time  was  held  to  have  a 
good  defense,  although  the  expiration  of  the  life 
of  the  corporation  could  not  have  been  set  up  as  a 
defense  to  a  private  action. 

In  Commercial  Bank  v.  Lockwood,  2  Harr.  (Del.V 
8,  the  court  held  that  by  expiration  of  its  charter 
the  debts  due  to  a  company  were  extinguished  and 
could  not  be  revived  by  renewal  of  the  charter. 

Tbe  cases  in  this  division  as  to  tbe  effect  of  the 
expiration  of  time  should  be  understood  to  be 
cases  of  the  termination  of  corporate  existence 
by  lapse  of  time  and  not  by  forfeiture  or  dissolu- 
tion. It  should  also  be  noticed  that  statutes  now 
generally  save  rights  of  action  and  property  righta 
In  case  of  defunct  corporations.  B.  A.  B. 
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Tears.  It  does  not  seem  that  a  doabtofthe 
legiKlative  intent  can  be  raised,  but,  if  one 
should  exiftt,  it  must  be  resolved  against  the 
corporation.  Tbe  languac^e  employed  was  the 
common  form  then  used  in  special  acts  grant- 
ing the  capacity  of  succession.  Many  acts 
passed  about  thut  period  will  be  found  to  con- 
tain a  grant  of  perpetual  succession,  though 
the  corporate  existence  is  in  the  same  act  lim- 
ited to  a  definite  period.  This  clearly  implies 
that  the  legislature  did  not  intend  to  use  the 
word  "perpetual"  in  the  sense  of  "everlasting," 
or  as  qualifying  the  time  the  corporation  should 
exist  Scanlan  v.  Orawshato,  5  Mo.  App.  841. 
If  the  promoters  intended  to  incorporate  for 
an  unlimited  period,  the  act  could  have  been 
easily  drawn  so  as  to  express  that  intention  so 
clearly  that  there  could  be  no  doubt.  We  are 
unwilling  to  give  the  words  employed  a  mean- 
ing broader  than  that  generally  given  them  in 
the  connection  in  which  they  are  used.  While 
convinced,  we  have  hesitated  to  adopt  this  con- 
s' riiclion  of  the  act,  in  view  of  a  contrary  con- 
clusion reached  in  the  case  of  Fairchild  v.  Ma- 
so7iic  Hall  Aiao.  71  Mo.  526.  We  are  of  the  opin- 
ion, however,  after  careful  consideration,  that 
greater  sigoificailce  should  be  given  the  pro- 
visions of  the  general  law,  the  policy  of  the 
state  as  drawn  therefrom,  and  the  general  im- 
port of  tbe  words  used,  than  was  accorded  to 
them  in  the  Fairchild  Case,  We  are  cited  to 
the  case  of  State  v.  Siormont,  24  Kan.  886,  as 
supporting  the  conclusion  in  that  case.  The 
general  laws  of  Kansas  provided  that  every 
corporation  should  have  succession  by  its  cor- 
porate name  "for  the  period  limited  in  its  char- 
tor,  and  when  no  period  ii  limited,  for  ten 
years."  The  special  act  in  question  gave  tbe 
corporation  thereby  created  "perpetual  succes- 
sion forever."  The  court  held  the  charter  to 
be  unlimited  in  duration.  Comment  isunneoes- 
jary  in  order  to  show  the   significance   the 


word  "forever"  might  have  on  tbe  words  "per- 
petual succession,  in  determining  the  inten- 
tion of  the  legislature.  The  special  acts  there 
and  here  in  question  are  too  dissimilar  to  give 
any  weight  to  that  case  as  an  autkiority  in  sup- 
port of  tbe  construction  insisted  upon  by  re- 
spondents. We  do  not  think  that  $3  of  the 
act  shows  an  intention  by  tbe  legislaluie  to  give 
tbe  corporation  an  unlimited  period  of  exist- 
ence, it  is  true,  it  grants  an  exclusive  ri^ht 
for  thirty  years.  Without  that  provision  it 
had  only  a  right  in  common  with  others  for 
twenty  years.  A  twofold  purpose  was  in- 
tended: First,  to  qualify  the  grant,  and  make 
it  exclusive;  and,  second,  to  extend  the  time 
the  corporation  should  exist  from  twenty  to 
thirty  years.  If  it  had  been  tbe  intention  to 
grant  a  perpetual  common  right  after  the  ter- 
mination ot  the  exclusive  right,  it  certainly 
could  and  would  have  done  so.  It  will  be  ob- 
served, further,  that  a  strict  and  literal  reading 
of  the  section  would  only  give  the  risrht  to  man- 
ufacture gas  and  coke  for  thirty  years.  The 
exclusive  right  to  erect  buildings  and  apparatus 
and  lay  pipes  anywhere  in  Kansas  Ciiy  would 
not  be  extended  to  thirty  years.  Tbe  distinction 
could  not  have  been  intended.  Thirty  years  was 
evidently  intended  to  fix  the  period  of  corporate 
existence,  during  all  which  time  the  rights  and 
privileges  granted  were  made  exclusive.  There 
is  no  provision  contained  in  §  8  which  is  so  in- 
consistent with  a  limitation  of  corporate  life  to 
thirty  years  as  would  indicate  a  contrary  intent. 

It  follows  that  the  corporate  existence  of  the 
said  Kansas  City  Gaslight  &  Coke  Company 
has  expired  and  ceased  to  exist,  and  respond- 
ents are  usurping  tbe  rights,  privileges,  and 
franchises  thereby  conferred. 

Judgment  oj  (meter  ie  therefore  entered,  mnd 
forit  aioarded. 

All  the  Judges  concur. 
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STATE  of  South    Dakota,    ex   rel.    8.    H. 

CRANMER, 

V. 

Thomas  THORSON,  Secretary  of  State. 

1.  The  duty  of  the  secretary  of  state  to 
certify  to  the  county  auditors  a  queetion  pre- 
seated  in  a  Joint  resolution  of  the  legrfslature  un- 
der Laws  1891,  ohap.  67,  6  12,  is  not  limited  to 
questions  involvinff  an  amendment  of  the  Ck>o- 
stitution. 

2.  An  injnnctioii  will  not  be  slanted 
against  acts,  however  Irregular  and  unauthor- 
ized, which  can  have  no  injurious  result. 

8.  Any  additional  burden  which  may 
result  to  a  taxpayer  from  the  submission 


of  a  question  at  a  general  election  to  too  trifllnr. 
fanciful,  and  speculative  to  constitute  the  biu»ia 
of  an  Injunction  against  submitting  the  ques- 
tion. 

4.  An  ii^unction  against  tbe  certifying 
of  a  proposed  constitutional  amend- 
ment for  submission  to  the  people  will  not  be 
granted  on  the  ground  that  the  submission  will 
be  inoperative. 

6.  An  attempt  to  amend  tbe  Constitution 
by  submission  of  a  question  under  Joint  resolu- 
tion of  the  legislature,  even  if  it  may  be  inelleci- 
ual,  is  within  the  ezeroiae  of  legislative  duty 
which  a  court  cannot  interfere  with  by  injunc- 
tion. 

auly  »,  1808.) 

SUIT  to  enjoin  defendant  from  certifying  to 
the  county  auditors  a  proposition  to  amend 


Nora.— For  injunction  to  prevent  an  election, 
see  Fletcher  r.  Tuttle  (111.)  25  L.  R.  A.  148;  Green  v. 
Mills  (C.  a  App,  4th  C.)  80  L.  K.  A.  90:  Fesler  v. 
Urayton  (Ind.)  3S  L.  R.  A.  678,  denying  such  iojuno- 
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tions:  and,  on  the  other  hand,  oases  of  M oCuHough 
V.  Drown  (8.  C.) :«  L.  Et.  A.  410;  and  State.  Lamb,  ▼. 
Cunningham  (Wis.)  17L.  K.  A.  145.,  sustalniog tuob 
injunctions. 
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the  Constitution   of    the    state.      Suit   di$ 

•tRfMft/. 

The  facts  are  stated  in  the  opinion. 

Mr,  S*  H.  Cranmer,  for  plaintiff: 

Every  principle  of  public  law  and  sound 
■constitutional  piolicy  requires  the  courts  to  pro- 
nounce against  any  amendment  which  is  not 
«hown  to  have  been  mi^de  in  accordance 
with  the  rules  prescribed  by  the  fundamental 
iaw. 

Brown  y.  0<^n,  122  Ind.  118;  Oooley, 
Const.  Lim.  40;  Oakland  Paving  Co,  t.  Eilton, 
^9  Cal.  47»;  Koehier  v.  Hill,  60  Iowa,  648. 

A  proposed  amendment  to  the  Constitution 
sliould  be  declared  void  if  the  same  has  not 
been  constitutionally  agreed  to,  and  if  any  one 
act  or  step  provided  for  by  the  Constitution  has 
been  omittoj  or  disresrarded. 

State  V.  Svift,  69  Ind.  505;  Cooley,  Const. 
Lim.  747;  Oakland  Paving  Co,  v.  Hilton, 
^upra;  Koehier  v.  Hill,  60  Iowa,  543,  547. 

Aside  from  its  title  and  enacting  clause,  the 
proposed  amendment  consists  of  a  single  sec- 
tion, and  the  only  provision  of  that  section  is 
that  at  the  next  general  election  there  shall  be 
submitted  to  the  electors  this  question,  "Shall 
article  24  of  the  Constitution  be  repealed?" 

Resort  can  never  be  had  to  a  title,  preamble, 
or  enacting  clause  to  add  to  or  control  the 
meaning  oi  the  act  or  resolution  itself. 

Re  Senate  File  No.  SI,  25  Neb.  8i54;  Hart 
▼.  Albany,  9  Wend.  571,  24  Am.  Dec.  165; 
Sutherland  t.  Ik  Leon,  1  Tex.  250.  46  Am. 
Dec.  100. 

Mr,  John  E.  Garland  for  defendant. 

Haney,  J.,  delivered  the  opinion  of  the 
<X)urt : 

This  action  was  commenced  in  this  court 
for  the  purpose  of  enjoining  defendant,  as 
aecretary  of  state,  from  certifying  to  the  au- 
ditor of  the  state  the  question  contained  in 
the  following  Joint  resolution  passed  at  the 
last  session  of  the  legislature,  an  engrossed 
•copy  of  which  is  now  on  file  in  his  olfice : 
^  House  joint  resolution  proposing  an  amend- 
ment to  the  Constitution.    A  Joint  resolu- 
tion to  amend  the  Constitution  of  the  state 
of  South  Dakota  by  repealing  article  24 
thereof  relating  to  prohibition,  and  sub- 
mitting the  same  to  a  vote  of  the  people. 
**  Be  it  resolved  by  the  House  of  Representa- 
tives of  the  state  of  South  Dakota,  the  Sen- 
ate concurring:    Section  1.     Question  Sub- 
fnitted.      That  at  the  general  election  to  be 
iield  in  the  state  of  South  Dakota  on  the  Ist 
Tuesday  after  the  Ist  Monday  in  November, 
1896,  there  shall  be  submitted  to  a  vote  of 
the  qualified  electors  of  the  state  of  South 
Dakota  the  following  question :    'Shall  arti- 
cle 24  of  the  Constitution  be  repealed?'  ** 
Laws  1895,  chap.  88. 

After  filing  certain  objections  to  the  is- 
auance  of  a  restraining  order,  pending  liti- 

f Ration,  defendant  answered,  evidence  was 
ntroduced  on  behalf  of  the  relator,  and  the 
«au8e  was  heard  and  submitted,  a  decision 
upon  defendant's  objections  being  reserved 
for  consideration  with  the  case  upon  its  mer- 
its. The  relator  is  an  elector  and  taxpayer. 
Defendant  intends  to,  and  will,  unless  re- 
strained by  injunction  or  other  legal  process, 
certify  the  question  as  a  propos^  constitu- 
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tional  amendment.  The  relator  intends 
that  the  passage  of  the  resolution,  and  the 
submission  of  the  question  embraced  there- 
in, are  steps  in  an  attempt  to  amend  the  state 
Constitution ;  that  the  methods  prescribed  for 
its  amendment  have  not  been  complied  with ; 
therefore  defendant  has  no  authority  to  cer- 
tify the  same.  His  argument  rests  upon  the 
theory  that  the  secretary  is  only  authorized 
to  certify  proposed  amendments.  He  claims 
the  legislature  did  not  itself  agree  to  any 
amendment;  that  it  merely  resolved  to  ask 
the  qualified  electors  of  the  state  a  certain 
question,  and  that  ihe  Constitution  will  not 
oe  changed  whatever  reply  may  be  returned. 
The  fallacy  of  this  argument  results  from  a 
misconception  of  defendant's  official  duty. 
Such  duty  is  thus  defined :  **  Whenever  a  pro- 
posed Constitution  or  constitutional  amend- 
ment, or  other  question  is  to  be  submitted 
to  the  people  of  the  state  for  popular  vote, 
the  secretary  of  state  shall  duly  and  not  less 
than  thirty  days  before  election,  certify  the 
same  to  the  auditor  of  each  county  in  the 
state,  and  the  auditor  of  each  county  shall 
include  the  same  in  the  publication  provided 
for  in  §  10  of  this  act.  Questions  to  be  sub- 
mitted to  the  people  of  a  county  or  munici- 
pality shall  be  advertised  as  provided  of 
nominees  for  office  by  said  election."  Law% 
1891,  chap.  57,  §  12.  Whether  the  joint 
resolution  be  regarded  as  embodying  a  pro- 
posed amendment  or  some  other  question  to 
be  submitted  to  the  people  of  the  state,  the 
statute  requires  that  it  be  certified  in  the 
same  manner.  The  court  is  aware  of  no 
law  prohibiting  the  legislature  from  sub- 
mitting any  question  its  wisdom  may  sug- 
gest. It  may  submit  a  question  not  intended 
to  change  the  organic  law.  Whenever  it 
directs  any  question  to  be  submitted,  it  is 
the  duty  of  the  secretary  to  certify  it,  and 
it  is  wholly  immaterial  whether  that  officer 
considers  that  it  involves  an  amendment  of 
the  Constitution  or  not.  Manifestly,  then, 
it  is  his  duty  to  certify  the  qruestion  in  this 
ioint  resolution,  even  if  an  affirmative  reply 
by  the  electors  will  not  affect  any  part  of 
the  Constitution,  and  this  court  should  not 
prevent  him  from  performing  his  official 
duty.  But  there  are  other,  perhaps  more  con- 
vincing, reasons  whv  the  injunction  should 
not  issue  in  this  action.  Because  this  court 
has  power  to  issue  writs  of  mandamus,  ouo 
warranto,  certiorari,  injunction,  and  other 
original  and  remedial  writs,  with  authority 
to  hear  and  determine  the  same,  in  such  cases 
and  under  such  regulations  as  may  be  pro- 
vided by  law  (Const,  art.  5,  $  8),  it  does 
not  follow  that  it  has  jurisdiction  to  issue 
an  injunction  upon  any  and  all  occasions. 
It  is  clothed  with  all  the  powers  of  a  court 
of  equity  as  understood  ana  defined  when  the 
Constitution  was  adopted,  but  its  jurisdiction 
is  limited  to  such  matters  as  were  then  of 
recognized  equitable  cognfzanoe.  Although 
in  most  instances  its  decrees  are  final,  and 
not  reviewable,  it  is  subject  to  the  law  to 
which  the  co.nscience  of  its  judges  must 
vield  ready  obedience,  however  ample  may 
he  their  physical  ability  or  opportunities  to 
successfully  disregard  it.  Then,  assuming 
the  resolution  involves  a  proposed  amend- 
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ment,  it  becomes  the  dutj  of  the  coart  to  de- 
termine in  the  first  instance,  and  on  Its  own 
motion,  because  jurisdiction  cannot  be  con- 
ferred even  by  consent,  whether  it  has  power 
to  hear  and  determine  the  defendant's  right 
to  perform  the  proposed  official  action.  It 
is  a  familiar  principle  that  substantial  and 
positive  injury  must  always  be  made  to  ap- 
pear to  the  satisfaction  of  a  court  before  it 
will  grant  an  injunction,  and  acts  which, 
however  irregular  and  unauthorized,  can  have 
no  injurious  results,  constitute  no  ground 
for  relief.  I  High,  Inj.  S  S-  The  party 
seeking  an  injunction  must  show,  not  only 
a  clear  legal  right,  but  a  well-grounded  ap- 
prehension of  immediate  injury.  An  injunc- 
tion will  not  be  granted  where  the  injury 
is  doubtful,  or  the  violation  of  complain- 
ant's ri&;hts  is  merely  speculative.  Injurv 
material  and  actual,  not  fanciful  or  theoreti- 
cal, or  merely  possible,  must  be  shown  as 
the  necessary  or  probable  result  of  the  action 
to  be  restrained.  It  is  not  sufficient  to  allege 
simply  that  the  party  will  suffer  irreparable 
injury,  but  he  must  set  out  the  facts  so  that 
the  court  may  determine  the  necessity  for 
its  intervention.  1  Beach,  Mod.  £q.  Jur. 
g^  641,642.  The  complainant  who  seeks  an 
injunction  must  be  able  to  specify  some  par- 
ticular act,  the  performance  of  which  will 
damnify  him,  and  it  -is  such  act  alone  that 
he  can  restrain.  This  court  has  no  power 
to  examine  an  act  of  the  legislature  generally 
and  declare  it  unconstitutional.  The  limit 
of  our  authority  in  this  respect  is  to  disre- 
gard, as  in  violation  of  the  Constitution,  any 
act  or  part  of  an  act  which  stands  in  the 
way  of  the  legal  rights  of  the  suitor  before 
us ;  but  a  suitor  wno  cal  Is  upon  a  court  of 
chancer V  to  arrest  the  performance  of  a  duty 
imposed  by  the  legislature  upon  a  public 
officer  must  show  conclusively  not  only  that 
the  act  about  to  be  performed  is  unconstitu- 
tional, but  also  that  it  will  inflict  a  direct 
injury  upon  him.  Oibb8  v.  Gheen,  54  Miss. 
592.  It  has  not  been  shown,  nor  can  it  be 
imagined.  In  what  manner  the  relator  will 
be  injured  bv  the  contemplated  action  of 
defendant.  If  the  legislature  has  proceeded 
properly,  and  its  proposed  amendment  shall 
be  ratified  by  the  people,  the  relator  will 
have  no  legal  cause  of  complaint,  because, 
as  a  good  citizen  of  the  state,  he  will  be 
found  to  cheerfully  accept  the  lawfully  ex- 
pressed will  of  a  majority  of  its  sovereign 
electors.  If,  on  the  other  hand,  the  action 
of  the  legislature  was  such  as  to  render  any 
answer  to  the  question  inoperative,  the  Con- 
stitution will  not  be  moaified,  and  no  one 
will  be  affected.  Any  additional  burden 
which  might  result  to  relator,  as  a  taxpayer, 
by  reason  of  submitting  this  question  at  a 
general  election,  is  too  trifling,  fanciful, 
and  speculative  for  serious  consideration ; 
and  it,  as  claimed  by  him,  the  legislature 
has  done  nothing  but  submit  a  question  to 
the  people,  it  has  done  what  it  had  a  right 
to  do,  and  any  additional  expense  resulting 
from  such  action  will  be  a  legitimate  ex- 
penditure of  public  money.  Evidently  an 
essential  ground  of  equitable  jurisdiction  is 
wanting.  Having  failed  to  show  that  he 
will  be  injured  by  the  intended  action  of  de- 
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fendant,  the  relator  is  not  entitled  to  have 
it  enjoined,  or  its  regularity  investigated. 
In  this  action.  This  was  one  of  the  objections 
urged  by  the  learned  counsel  for  defendant 
in  opposition  to  the  issuance  of  a  restraining 
order  pending  litigation.  It  was  well  taken, 
and  applies  with  equal  force  to  the  issuance 
of  a  permanent  injunction. 

There  is  another  view,  which  involves  the 
structure  of  the  state  government  and  the  re- 
lation of  its  several  departments.  Should  it 
be  conceded  that  the  relator  has  such  an  in- 
terest in  the  matter  as  entitles  him  to  be 
heard,  or  that  the  action  involves  a  question 
of  such  public  concern  as  would  warrant  an 
attempt  by  the  attorney  general  to  obtain  an 
injunction,  could  this  court  issue  it?    No 

grecedent  for  such  action  has  been  presented 
V  counsel  or  discovered  by  the  court.  In 
discussing  this  phase  of  the  case  it  will  be 
assumed  an  amendment  of  the  Constitution 
was  intended  requiring  the  concurrent  action 
of  the  legislature  and  electors.  The  former 
has  acted.  Its  action  will  be  communicated 
to  the  latter  bv  means  of  defendant's  certifi- 
cate. Until  the  latter  shall  have  expressed 
their  approval,  the  proceeding  is  incomplete, 
and  the  Constitution  will  remain  unchanged. 
The  proposed  amendment  is  on  its  way  to  the 
electors:  Can  this  court,  at  this  time,  im- 
pede its  progress?  Can  it  be  called  upon  to 
anticipate  conditions  which  may  never  exist T 
Can  it  interpose  its  process  between  the  legis- 
lature and  electors,  who  are  alone  clothed 
with  power  to  modify  the  fundamental  law, 
before  both  have  acted,  and  while  the  matter 
is  pending  and  incomplete?  The  powers  of 
the  state  government  are  divided  into  three 
distinct  departments. — the  legislative,  ex- 
ecutive, and  Judical.  The  powers  and  dutiee 
of  each  are  prescribed  by  the  Constitution. 
Const,  art.  3.  Power  to  amend  the  Constitu- 
tion belongs  exclusivelv  to  the  legislature 
and  electors.  It  is  legislation  of  the  most 
important  character.  This  court  has  power 
to  determine  what  such  legislation  is,  wiiat 
the  Constitution  contains,  but  not  what  it 
should  contain.  It  has  power  to  determine 
what  statutory  laws  exist,  and  whether  or  not 
they  conflict  with  the  Constitution ;  but  it 
cannot  say  what  laws  shall  or  shall  not  be 
enacted.  It  has  the  power,  and  it  is  its  duty, 
whenever  the  question  arises  in  the  usual 
course  of  litigation,  wherein  the  substantial 
rights  of  any  actual  litigant  are  involved,  to 
decide  whether  any  statute  has  been  legally 
enacted,  or  whether  anv  change  in  the  Con- 
stitution has  been  legally  effected,  but  it  will 
hardly  be  contended  that  it  can  interpose  in 
any  case  to  restrain  the  enactment  of  an  un- 
constitutional la^.  Munwippi  v.  Johtison, 
71  U.  S.  4  Wall.  500,  18  L.  ed.  442.  If  the 
legislature  cannot  be  enjoined  when  engaged 
inlhe  enactment  of  unconstitutional  statutes, 
it  and  the  electors  cannot  be  enjoined  when 
engaged  in  an  unwarranted  attempt  to  amend 
the  Constitution.  To  issue  an  injunction  in 
this  action  would  be  to  enjoin  the  legislature 
and  electors  in  the  exercise  of  their  legisla- 
tive duty.  Suppose  a  bill,  having  passed  the 
legislature,  is  in  possession  of  the  governor, 
or,  to  make  the  analogy  more  nearly  com- 
plete, suppose  it  is  tieing  conveyed  to  the 
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ezecutif«  by  an  officer  of  the  legislature, 
would  anyone  Ima^^ine  the  progress  of  the 
neasenp^er  could  be  arrested  by  an  injunction? 
The  i  nquiry  answers  itsel f .  Is  there  any  d i ■  • 
tinction  in  principle  or  reason  between  such 
a  case  and  the  case  under  discussion  7  Clearly 
none.  An  injunction  cannot  be  granted  to 
prevent  a  legislative  act  bv  a  municipal  cor- 
poration. Gomp.  Laws,  §  4660.  The  Code 
expresses  the  settled  doctrine  In  this  respect. 
Spelling,  Extraordinary  Relief,  ($  688.  If 
courts  cannot  interfere  with  the  legislative 
proceedings  of  a  city  council,  thev  certainly 
cannot  with  like  proceedings  in  the  legisla- 
ture itself.  If  they  cannot  prevent  the  legis- 
lature from  enacting  unconstitutional  laws, 
they  cannot  prevent  it  and  the  electors  from 
making  ineffectual  efforts  to  amend  the  Con- 
stitution. The  fact  that  the  present  attempt 
is  without  precedent  is  of  much  weight 
aicainst  It.  Mimsnppi  v.  Johnson,  supra.  In 
Indiana  It  was  the  duty  of  the  secretarv  of 
state  to  deliver  certain  certificates  and  re- 
turns, contained  in  sealed  packages,  to  the 
speaker  of  the  house  of  representatives.  On 
the  claim  that  the  certificates  were  wrongful 
and  illegal,  an  action  was  begun  to  enjoin 
their  delivery.  The  supreme  court  of  that 
state  decided  that  the  court  was  without  Ju- 
risdiction. Its  opinion  contains  much  that  is 
pertinent  to  the  case  at  bar.  We  quote  the 
following :  **The  question  which  faces  us  at 
the  tliresnold  is  one  of  controlling  influence, 
and  the  answer  to  it  must  rule  our  decision. 
The  question  of  jurisdiction  is  always  one  of 
importance,  but  in  no  case  is  it  more  im- 
portnnt  than  where,  as  here,  the  extraordi- 
nary rciDi-dy  of  injunction  is  invoked  to  con* 
trol  the  acts  of  officers  holding  high  places 
in  tlie  government  of  the  state.  In  cases  like 
this,  where  the  judicial  department  is  asked 
to  enjoin  an  officer  of  a  different  braDch  of 
the  government  from  performing  an  official 
act,  the  ouestion  is  always  one  of  dominating 
force,  ana  sometimes  of  perplexing  difficulty. 
On  the  one  hand,  no  consideration  of  policy 
or  convenience  should  induce  the  courts  to 
assume  to  exercise  a' power  that  does  not  be- 
long to  them,  nor,  on  the  other  hand,  should 
any  consideration  of  that  kind,  or  of  any 
kind,  induce  tliem  to  surrender  a  power 
which  it  is  their  duty  to  exercise.  The  as- 
sumption of  a  power  not  vested  in  them  would 
be  a  violation  of  the  Constitution,  since  it 
would  be  a  usurpation  of  a  power  conferred 
upon  another  branch  of  the  government.  It 
would  disturb  the  system  of  checks  and  bal- 
ances which  the  Constitution  has  so  carefully 
constructed,  and  which  the  courts  have  ever 
guarded  with  most  scrupulous  care.  The 
question  is  as  important  as  any  that  the  courts 
encounter  in  the  whole  range  of  judicial  in- 
vestigation, and  it  is  always  regarded  as  one 
of  great  delicacy,  to  be  considered  with  care 
and  disposed  of  with  caution.  The  question 
of  jurisdiction  is  never  in  any  case  a  technical 
or  subordinate  one,  and  certainly  it  is  not  so 
in  the  one  before  us.  .  .  .  Many  cases  as- 
sert that  courts  cannot  control  by  injunction, 
or  by  any  other  writ,  the  exercise  of  a  purely 
legislative  or  executive  power.  Vicksburg 
dJU.R  Co,  ▼.  Ltnory,  61  Miss.  102,  48  Am. 
Rep.  76 ;  Ravhins  y.  The  Oovemar,  1  Ark. 
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570,  88  Am.  Deo.  846 ;  State,  Bisbee,  y.  Dtws, 
17  Fla.  67 ;  State,  Low,  v.  Toum,  8  Oa.  860 ;. 
People  Y,  BueeU,  19  111.  229,  68  Am.  Dee.  691 ; 
People  V.  Tatee,  40  111.  126 ;  StaU,  Oliver,  v. 
Wamufth,  22  La.  Ann.  1,  2  Am.  Rep.  712 ; 
Be  Dennett,  82  Me.  608,  64  Am.  Dec.  602 ; 
Riee  v.  Attstin,  19  Minn.  108  (Oil.  74)  18 
Am.  Rep.  880 ;  State,  Bartleu,  v.  Fletcher,  9^ 
Mo.  888 ;  Mauran  v.  Smith,  8  R.  I.  192,  5  Am. 
Rep.  564 ;  Jonetiboro,  F,  B,  A  B,  Oap  Tump, 
Co.  V.  Brown,  8  Baxt.  490,  85  Am.  Rep.  718 ; 
Houston  Tap  d  B.  R,  Co.  v.  Randolph,  24 
Tex.  817 ;  Chicago  v.  Ekans,  24  111.  52 ;  Smith 
V.  McCarthy,  56  Pa.  859 ;  Des  Moines  Oas  Co. 
V.  Des  Moines,  44  Iowa,  505,  24  Am.  Rep.  756. 
The  principle  which  underlies  the  decisiona 
is  well  stated  by  our  own  court  irf  Wright  v. 
Defrees,  8  Ind.  298,  where  it  was  said :  'The 
powers  of  the  three  departments  are  not 
merely  equal,— they  are  exclusive  in  respect 
to  the  duties  assigned  to  each.  They  are  ab- 
solutely independent  of  each  other.  *  .  .  . 
It  is  a  rudimentary  principle,  acted  upon 
again  and  again,  that  when  it  is  ascertained 
that  there  is  no  jurisdiction,  courts  will  go 
no  further.  It  would  not  only  be  a  vain  and 
fruitless  thing  to  assume  to  decide  a  question 
when  there  is  no  iurisdiction,  but  it  would 
be  a  mischievous  thing,  because  it  would  give 
an  appearance  of  authority  to  that  which  i» 
utterly  destitute  of  force.  Such  a  decision 
would  be  the  merest  shadow  of  authority, 
binding  nobody.  People  v.  Walter,  68  K. 
T.  408.  See  Id.  411 ;  Weeden  v.  Richmond, 
9  R.  I.  128,  98  Am.  Dec.  878.*  Smiih  v. 
Myers,  109  Ind.  1,  58  Am.  Rep.  875. 

Having  decided  it  is  without  jurisdiction, 
this  court  advisedly  and  properly  refrains 
from  expressing  any  opinion  upon  the  effect 
of  the  joint  resolution  as  a  proposed  consti- 
tutional amendment.  It  leaves  that  matter 
where  it  found  it.  It  is  silent  upon  the  sub- 
ject because  the  Jaw  does  not  authorize  it  to 
speak.     An  injunction  cannot  be  granted. 

The  action  must  be  dismissed,  and  defendant 
have  judgment  for  costs. 

It  is  so  ordered,  all  the  Judges  concurring. 


John  ALLIBONE,  Respt.^ 

V, 

A.  J.  AMES  et  al.,  Appts, 
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1.  A  deposit  of  pablle  moneys  by  a 
county  treajrarer  in  a  bank  desiffnated  by 
him  as  a  depository  for  public  funds,  and  wblob 
has  given  a  boud  to  secare  tbeir  repayment,  la 
not  a  loan  wltbln  the  meaning  of  a  law  maJdog 
loans  of  sacb  funds  unlawfuL 

KoTS.— For  loans  of  public  money  to  banks,  see 
also  Wilkes  Bam  v.  Rockafellow  (Pa.)  80  L.  B.  A. 
808. 

As  to  what  oonstltates  a  special  deposit,  see  note 
to  Mutual  Aooi.  Aaso.  v.  Jacobs  (HI.)  IS  L.  R.  A.  S16. 

As  to  liability  on  an  official  bond  for  Ices  of 
money  by  bank  failure,  see  note  to  Wilson  v.  Peo- 
ple, Pueblo  ft  A.  T.  R.  Co.  (Oolo.)  28  L.  R  A.  448; 
also  State,  Overton  Oounty,  v.  Gopelaod  (Tenn.)  81 
L.  R.  A.  844;  £^1rcb1ld  v.  Hedges  ( Wasb.)  81 L.  R.  A. 
861;  and  Bush  v.  Johnson  County  (Neb.)  88  L.  B,  A. 
228^ 
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Sm  Aeertifleate  of  deposit  for  moneys 
deposited  by  a  oouoty  treaaurer  in  a  tiank  be- 
fore the  glylng  of  a  bond  to  secure  deposits  of 
public  money  therein  Is  to  be  regarded  as  the 
equivalent  of  currency  with  respect  to  liability 
on  such  bond,  when  deposited  in  such  bank  after 
the  bond  is  given. 

(July  15, 18M.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Lincoln  County  in 
favor  of  plaintiff  in  an  action  upon  a  bond  to 
secure  the  safety  of  certain  deposits.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

J^esm'S.  O.  S.  Gifford  and  C.  B.  Ken- 
ned j,  for  appellants: 

Plaintiff  loaned  the  public  funds  in  his  hands 
to  the  defendant  bank  and  such  act  of  loaning 
the  public  funds  constituted  an  unlawful  and 
prohibited  act  with  a  penalty  attached,  and  no 
action  will  lie  upon  the  bond  to  recover  the 
money  so  loaned. 

Comp.  Laws  1887,  §§  1665.  8697. 

There  can  be  no  question  regarding  this 
proposition. 

McLaughlin  v.  First  Nat.  Bank,  6  Dak.  406; 
Marine  Banky.  Fulton  County  Bank,  69  U.  S. 
2  Wall.  254, 17  L.  ed.  787;  Thompson  v.  Biggs, 
72  U.  S.  5  Wall.  680. 18  L.  ed.  708;  National 
Bank  of  the  Bepuhlic  v.  Millard,  77  U.  S.  10 
Wall.  155. 19  L.  ed.  899;  J^atey.  Keim,  8  Neb. 
«7;  First  Nat.  Bank  v.  Oandp,  11  Neb.  431; 
J8tat€,  8tuU  Bros.,  v.  Bartley,^\  Neb.  277. 

The  plaintiff  herein  cannot  present  his  case 
without  disclosing  the  illegality  of  the  loan  to 
the  bank,  and  therefore  has  no  right  of  action. 

Melchoir  v.  McCarty,  81  Wis.  254.  11  A.m. 
Rep.  605;  SolomonY.  DrescJiler, ^'iiinu.  278. 

The  statute  of  Nebraska  (Rev.  Stat.  1878).  is 
identical  with  our  §  1665 — in  fact  the  latter 
section  was  copied  from  the  Nebraska  statute, 
and  the  Nebraska  supreme  court  has  repeatedly 
passed  upon  and  construed  this  statute. 

First  Nat.  Bank  v.  Qandy  and  State  v.  Keim, 
supra. 

Courts  will  take  notice,  of  their  own  motion, 
of  illegal  contracts  which  come  before  them 
for  adjudication,  and  will  leave  the  parties 
where  tbey  have  placed  themselves. 

Bichardeon  t.  Buld.  77  Micb.  632, 6  L.  R.  A. 
457. 

A  contract  wholly  void  is  void  as  to  every- 
body whose  rights  would  be  affected  by  it  if 
valid. 

KeUagg  v.  Howes,  81  Cal.  170,  6  L.  R  A. 
588. 

Sureties  are  not  bound  upon  an  illegal  con- 
tract, even  though  the  principal  derived  a  great 
benefit  therefrom. 

Bank  qf  United  States  v.  Oioens,  27  U.  S.  2 
Pet.  536.  7  L.  ed.  511;  Holt  v.  Green,  78  Pa. 
198. 18  Am.  Rep.  737;  Daniels  v.  Barney,  22 
Ind.  217;  7 home  v.  Traveler^  Ins,  Go,  80  Pa.  15, 
181  Am.  Rep.  89;  BeU  v.  Leggett,  7  N.  Y.  177. 

A  contract  which  contemplates  the  doing  of 
iin  Illegal  act  is  void. 

Handy  ▼.  St,  Paul  Globe  Pub.  Oo.  41  Minn. 
188,  4  L.  R.  A.  466. 

No  special  deposit  was  attempted  or  pre- 
tended in  the  case  at  bar. 

Marine  Bank  v.  Fulton  County  Bank,  69  U. 
S.  2  Wall.  254,  17  L.  ed.  787;  Keene  v.  CoUier, 
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1  Met.  (Ky.)  417;  People  t.    Wadstoorth,    68 
Mich.  600. 

Both  the  banker  and  a  depositor  are  estopped 
from  denying  the  book  entries  made  by  the 
bank  with  the  consent  of  the  depositor  coo- 
cerning  the  owner  of  the  money  deposited. 

Firit  Nat.  Bank  v.  Maeon,  95  Fa.  113,  40 
Am.  Rep.  633:  Jack»on  v.  Bank  of  United 
States,  10  Pa.  61 ;  Wood  v.  Boylston  Nat,  Bank, 
129  Mass.  358,  87  Am.  Rep.  866. 

The  money  deposited  was  deposited  in  plain- 
tiff's own  name  as  his  individual,  private 
money,  not  as  public  funds  at  all. 

A  surety  cannot  be  held  beyond  the  express 
terms  of  bis  contract. 

Comp.  Laws,  §  4299;  Miller  v.  Stewart,  22 
U.  S.  9  Wheat.  680.  6  L.  ed.  189;  Lafayette  v. 
James,  92  Ind.  240,  47  Am.  Rep.  140;  Harri- 
sonvilie  y.  Porter,  76  Mo.  858;  National  Me- 
chanics^ Bkg.  Asso.  v.  Conklin,  90  N.  Y.  119. 
43  Am.  Rep.  146;  United  States  v.  Boecker,  88 
U.  8.  21  Wall.  652,  22  L.  ed.  472;  Miller  v. 
Stewart,  22  U.  S.  9  Wheat.  704,  6  L.  ed.  195; 
Burlington  Ins,  Co,  v.  Johnson,  120  LI.  622. 

Mensi's.  Aikene  &  Brown*  for  respondent: 

The  sureties  are  bound  to  ascertain  if  they 
desire  to  know  the  object  of  the  undertaking, 
the  manner  in  which  the  business  was  to  be 
transacted,  and  the  relation  of  their  principal 
thereto,  whose  faithful  performance  thereof 
they  undertook  to  guarantee.  It  could  make 
no  difference  in  this  case  how  much  the  bank 
of  Beresford  might  have  misled  them  or  de- 
ceived them.  The  answer,  In  order  to  contain 
a  valid  defense  under  such  a  theory,  would 
have  to  plead  that  the  plaintiff  was  a  party  to 
the  fraud,  but  there  is  nothing  of  the  sort 
pleaded. 

Western  New  York  L,  Ins,  Co,  v.  Clinton,  66 
N.  Y.  381;  Casoni  v.  Jerome,  58  N.  Y.  315 
Me  Williams  v.  Ma»on,  31  N.  Y.  302. 

The  defendants  are  estopped  from  denying 
that  the  funds  were  not  those  of  respondent  by 
virtue  of  the  payment  of  the  check.  But  estop- 
pel has  not  been  pleaded.  The  defendants 
therefore  cannot  urge  Its  application  in  this 
court  as  a  defense. 

Parliman  v.  Young,  2  Dak.  176;  Warder  v. 
Baldwin,  51  Wis.  450. 

The  answer  must  show  that  t^e  plaintiff  had 
knowledge  of  the  facts  constituting  the  estop- 
pel. 

Buck  V.  Milford,  90  Ind.  291;  Boone,  Code. 
PI.  §  67. 

Haney*  J.,  delivered  the  opinion  of  the 
court : 

This  action  is  founded  upon  a  bond  or  un- 
dertaking containing  the  following  condi- 
tions: **That  whereas,  the  said  oank  of 
Beresford  has  been  designated  by  the  said 
John  Allibone,  treasurer  of  the  said  Lincoln 
county,  South  Dakota,  as  one  of  the  deposi- 
tories for  the  public  funds  coming  into  his 
hands  as  such  treasurer :  Now.  therefore,  if 
the  said  bank  of  Beresford  shall  safely  keep 
all  the  funds  deposited  therein  by  said  treas- 
urer, and  shall  promptly  honor  and  pay  all 
checks  drawn  against  such  funds  by  said 
treasurer,  and  shall  promptly  pay  over  any 
or  all  of  such  funds  so  on  deposit  to  said 
treasurer,  or  such  person  as  may  be  designated 
by  law  to  receive  the  same,  upon  proper 
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vouchers,  then  and  in  that  case  this  bond 
.-shall  be  null  and  void ;  otherwise  to  remain 
in  full  force  and  effect.*  It  bears  date  Feb- 
•  ruary  6,  1898,  and  is  signed  by  the  Bank  of 
Beresford  as  principal,  and  certain  of  the 
defendants  as  sureties.  The  sureties,  answer- 
ing, admit  its  execution,  but  deny  any 
knowledge,  or  information  sufficient  to  form 
a  belief  concerning  its  alleged  breach. 
There  was  a  trial,  wherein  the  court  directed 
s,  verdict  for  tlie  plaintiff.  Judgment  was 
rendered  accordingly,  a  new  trial  was  denied, 
and  defendants  appealed. 

Defendants  contend  the  complaint  does  not 
state  a  cause  of  action,  and,  upon  the  evi- 
•dence,  plaintiff  cannot  recover,  because  the 
contract  betwi-en  plaintiff  and  the  hnnk  is 
unlawful.  Tbey  say  the  money  deposited 
was,  in  effect,  loaned  to  the  banK ;  it  was  a 
•orime  for  the  treasurer  to  loan  public  money  ; 
therefore  defendants  are  not  liable.  We 
think  the  evidence  clearly  establislies  the 
fact  that  the  deposits  were  made  by  plaintiff 
in  his  official  capacity,  and  that  they  con- 
sisted exclusively  of  p'iii)1ic  money.  Hence 
the  important  question  arises,  whether  plain- 
tiff violated  the  law  by  depositing  such 
money  with  the  bank  for  safekeeping,  sub- 
ject to  checks  drawn  against  the  same.  For 
the  purposes  of  this  case  only,  it  will  be  as- 
rsumed  that,  if  such  deposits  were  in  viola- 
tion of  law,  plaintiff  cannot  recover  in  this 
action.  Counsel  for  appellants  contend  that 
the  loaning  of  public  money  by  a  county 
treasurer  constitutes  a  crime,  under  Com  p. 
Laws,  §  1865;  that  there  is  no  distinction 
between  a  general  deposit  and  a  loan,— and, 
In  support  of  this  position,  cite  State  v.  Keim, 
a  Neb.  83,  and  other  early  decisions  by  that 
•court;  claiming  that  our  suiiute  was  taken 
from  Nebraska,  and  should  receive  the  con- 
struction given  it  by  the  court  of  last  resort 
therein.  This  argument  is  vulnerable  in 
more  than  one  respect :  First.  It  is  doubt- 
ful whether  the  section  was  taken  from  Ne- 
braska, and,  if  it  was,  it  is  evident  that  an 
•essential  portion  of  it  was  inadvertently 
omitted,  leaving  it  ineffectual  for  any  pur- 
pose. State  y.  Taylor  (8.  D.)  84  N.  W.  648. 
Second.  If  taken  from  Nebraska,  the  section 
was  enacted  in  the  territory  prior  to  the  de- 
•cision  in  i^te  v.  K&im,  and  the  legislature 
•cannot  be  presumed  to  have  considered  a  con- 
struction which  had  not  then  been  given  it. 
Third.  State  v.  Keim,  and  the  decisions  based 
thereon  in  Nebraska,  have  been,  in  effect, 
overruled  in  a  recent  decision  by  the  supreme 
oourt  of  that  state,  published  since  the  case 
at  bar  was  argued.  State  v.  Hill,  47  Neb. 
458.  And  it  may  be  added  that  while  the 
doctrine  of  these  earlier  Nebraska  cases  has 
not,  so  far  as  we  can  discern,  b^en  followed 
•elsewhere,  it  has  frequently  received  adverse 
criticism, — none  more  severe,  perhaps,  than 
in  the  decent  case  of  State  y.  Bill,  supra.  So 
far  as  it  rests  on  g  1886  and  the  adjudi- 
•cations  in  Nebraska,  defendants'  contention 
must  fall,  but  there  is  another  view  of  the 
matter  which  demands  attention.  Section 
11,  art.  11,  of  the  state  Constitution,  is  as 
follows :  ''The  making  of  profit,  directly  or 
indirectly,  out  of  state,  county,  city,  town 
or  school  district  money,  or  using  the  same 
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for  any  purposes  not  authorized  by  law,  shall 
be  deemed  a  felony,  and  shall  be  punished 
as  provided  by  law."  And  Comp.  Laws. 
§  1882,  formerly  ^  101.  chap.  28,  Pol.  Code, 
which  seems  to  be  still  in  force,  reads  thus : 
**If  any  county  treasurer  shall  loan  any 
money  belonging  to  his  county,  with  or  with- 
out interest,  or  shall  use  the  same  for  his  own 
individual  purpose,  he  shall  forfeit  and  pay 
for  every  such  offense  a  sum  not  exceeding 
$500,  nor  less  than  $100,  to  be  recovered  in 
an  action  at  law  at  the  suit  of  the  state,  for  the 
use  of  the  county."  It  is  therefore  certainly 
unlawful  for  a  county  treasurer  to  loan  any 
money  belonging  to  his  county,  either  with 
or  without  interest.  Assuming  that,  if  tlie 
contract  between  plaintiff  and  the  bank  is 
unlawful,  its  sureties  are  not  liable,  we  pro- 
ceed to  consider  whether  the  transaction  was, 
in  fact  or  efiect,  a  loan,  within  the  true  in- 
tent and  meaning  of  any  constitutional  or 
statutory  inhibition.  Plaintiff  acted  within 
the  terms  of  the  undertaking.  He  did  pre- 
cisely what  was  contemplated  by  the  contract 
and  all  concerned.  He  did  only  what  state, 
county,  city,  town,  and  school  treasurers  are 
doing  every  day,  and  have  done  since  banks 
began  to  exist  In  the  territory.  The  trans- 
action was  one  peculiar  to  banking  busi- 
ness.— a  genenil  deposit,  in  which  the  return 
of  the  identical  coin  or  currency  was  not  in- 
tended. For  some  purposes  such  deposits 
are  spoken  of  as  equivalent  to  loans,  because, 
like  loans,  they  create  the  relation  of  debtor 
and  creditor.  Marine  Bank  v.  Fulton  County 
Bank,  89  U.  S.  2  Wall.  262,  17  L.  ed.  785 ; 
McLauglUin  v.  First  Nat.  Bank,  8  Dak.  408 ; 
Comp.  Laws,  §§8862,  3897.  But  it  does  not 
follow  that  every  general  deposit  is  a  loan, 
or  that  this  transaction  was  unlawful.  A 
voluntary  deposit  for  exchange  is  made  by  one 
giving  to  another,  with  his  consent,  the  pos- 
session of  personal  property  to  keep  for  the 
benefit  of  the  former,  or  of  a  third  party,— the 
depositary  beinff  only  bound  to  return  a  thing 
corresponding  in  kind  to  that  which  is  de- 
posited,—and  creates  between  the  depositor 
and  depositary  the  relation  of  debtor  and 
creditor.  Comp.  Laws,  §§  8868,  8882.  3897. 
A  loan  of  money  is  a  contract  bv  which  one 
delivers  a  sum  of  money  to  another,  and  the 
latter  agrees  to  return  at  a  future  time  a 
sum  equivalent  to  that  which  he  borrowed. 
Comp.  Laws,  §8716.  It,  of  course,  creates  the 
relation  of  debtor  and  creditor.  When  the 
personal  property  involved  is  money,  it  may 
be  difficult,  under  some  circumstances,  to 
determine  whether  the' transaction  should  be 
called  a  deposit  or  a  loan ;  but  the  two  are 
not  the  same,  and  are  never  so  regarded  by 
anyone  In  business,  or  the  ordinary  affairs 
of  life.  Certainly  the  thousands  who  daily 
deliver  money  to  banks  for  safe-keeping,  and 
return  in  corresponding  currency,  do  not  re- 
gard the  transaction  as  a  loan,  nor  do  they 
so  speak  of  it.  A  careful  examination  of  the 
definitions  given  in  the  Civil  Code  will  show 
the  distinction  between  these  terms.  A  de- 
posit is  for  the  benefit  of  the  depositor ;  a 
loan,  for  the  benefit  of  the  borrower.  It  is 
true,  a  deposit  may  also  benefit  the  depos- 
itary, but  such  is  not  the  primary  object  of 
the  transaction.    When  the  deposit  is  made 


088 


South  Dakota  Suprbmb  Court. 


JULT, 


for  a  fixed  period,  during  which  the  depositor 
has  DO  ritrht  to  demand  a  return  of  the  money, 
the  trHiisactlon  may  be  regarded  as  in  all 
substantial  respects  a  loan,  but  herein  lies 
an  eftsential  distinction  between  a  loan  and 
a  general  deposit.  In  tlie  former  the  person 
receiving;  the  money  sgrecs  to  return  it  at  a 
future  time;  in  the  latter,  at  any  time  it  is 
demanded.  If  it  is  agreed  that  the  money 
fthall  remain  for  a  fixed  period,  there  is  a 
loan,  and  not  a  deposit.  This  distinction  is 
clearly  stated  by  the  supreme  court  of  Penn- 
sylvania in  a  case  wherein,  as  in  the  one  at 
bar,  it  was  contended  that  a  certain  trans- 
action should  be  regarded  as  a  loan,  and 
consequently  unlawful.  That  court  says: 
**A  deposit  is  where  a  sum  of  money  is  left 
with  a  banker  for  safe- keeping,  subject  to 
order,  and  payable,  not  in  the  specific  money 
deposited,  but  in  an  equal  sum.  It  may  or 
may  not  bear  interest,  according  to  the  agree- 
ment. While  the  relation  between  the  de- 
positor and  his  banker  is  that  of  debtor  and 
creditor  simply  the  transaction  cannot,  in 
any  proper  sense,  be  regarded  as  a  loan,  un- 
less the  money  is  left,  not  for  safe-keeping, 
but  for  a  fixed  period,  at  interest,  in  which 
CAse  the  transaction  assumes  all  the  charac- 
teristics of  a  loan."  Xato'<  Bgtats,  144  Pa. 
499,  14  L.  R.  A.  108.  To  the  same  effect, 
in  principle,  are  the  recent  cases  of  State  ▼. 
Mcmridgt,  84  Wis.  478,  80  L.  a  A.  828, 
and  State  y.  Bill,  eupra. 

We  think  the  transaction  between  plain- 
tiff and  the  bank,  as  expressed  in  the  under- 
taking sued  upon,  and  as  it  in  fact  existed, 
was  not  unlawful.  The  supposed  conse- 
quences of  deciding  this  question  for  or 
against  defendants*  contention  have  been 
urged  with  earnestness  and  eloquence  by 
counsel  for  the  respective  parties.  In  this, 
as  in  other  cases,  the  court  has  considered 
the  probable  results  of  its  conclusions  only 
for  the  purpose  of  aiding  it  in  ascertaining, 
if  possible,  the  legislative  will,  and  in  giv- 
ing to  its  enactments,  and  the  language  of 
tlie  Constitution,  such  construction  as  the 
lawmakers  of  the  territory  and  state  intended. 
We  believe  the  law  of  this  state  did  not  pro- 
hibit what  was  done  by  plaintiff,  and  so  de- 
cide. That  is  all  we  do  decide.  The  lia- 
bility of  the  treasurer  to  his  county  for  the 
loss  of  funds  while  on  deposit  is  not  in- 
volved, nor  is  it  intended  that  any  doubt  con- 
cerning such  liability  shall  be  inferred  from 
any  language  contained  herein.  Whether 
custodians  of  public  funds  should  be  pro- 
hibited from  making  deposits  in  banks,  under 
any  and  all  circumstances,  is  a  question  of 
public  policy,  for  the  legislature,  not  the 
courts,  to  determine.  As  shown  by  the 
briefs  before  us,  very  convincing  ariruinents 
may  be  made  for  and  against  the  proposi- 
tion. 

Defendants'  only  evidence  was  given  by 
A.  J.  Ames.  It  was,  on  motion  of  plaintiff, 
all  stricken  from  the  record.     Much  of  it 
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tended  to  corroborate  plaintiff's  eTidence. 
and  we  have  discovered  no  reason  why  it  was 
all   excluded.     However,    defemlanta   were 
not  injured.     Had   it   remained,  the  result. 
would  have  been  the  same.     It  would  have 
been  the  duty  of  the  court  to  direct  a  verdict 
for  plaintiff.     It  is  alleged  in  the  complaint, 
that  between  February  €,  and  May  18,  l89:t. 
deposits  were  made,  to  the  amount  of  |3, 
160.09.  no  part  of  which  has  been  paid  to. 
plaintiff  or  anyone  entitled  to  receive  the 
same.    As  shown  by  the  evidence,  there  vm^ 
a  balance  in  the  bank,  belonging  to  plain- 
tiff, when  the  undertaking  was  executed,  of 
$8, 174. 61 ;  subsequent  deposita  amounted  to 
$1,248.62;  and  on  April   6,  1893,  plaintiff 
was  paid  $4,428.88,  the  balance  then  due  him 
by  the  delivery  of  a  certificate  of  deposit, 
and  his  account  was  closed  with  the  bank. 
Subsequently  this  certificate  of  deposit  was 
deposited  with  the  bank,  and  when  it  failed, 
on  May  27,  1898,  the  balance  due  plainiiiT 
was  $2,160.09,  for  which  amount,  with  in- 
terest, he  recovered  judgment.     It  is  con- 
tended that  under  the  allegations  of  the  com- 
plaint, and  upon  the  facts  proved,  plaintiff 
cannot  recover  of  the  sureties  for  any  de- 

Sosits  made  prior  to  the  execution  of  the  un- 
ertaking,  that  more  money  was  paid  out  tluto 
was  received  after  that  date,  and  that  no  de- 
posits were  lost  for  which  the  sureties  are 
liable.  This  position  cannot  be  sustained. 
On  April  6.  when  the  certificate  of  deposit 
was  delivered  to  plaintiff,  and  accepted  by 
him,  it  had  all  the  characteristics  of  money. 
Its  return  to  the  bank  must  be  regarded  as  a 
deposi  t  of  that  amount  of  currency.  It  was— 
the  parties  an  treatiaff  it—precisely  the  same 
as  if  the  treasurer  had  received  the  o>in 
and  again  deposited  it.  To  say  that  if  a 
person  deposits  a  draft  or  certificate  of  de- 
posit with  a  bank,  and  receives  cretlit  for  the 
amount  of  it,  he  does  not  make  a  deposit  or 
that  amount,  is  simply  absurd,  in  view  of 
the  modem  methods  of  transacting  buainest. 
**Tbe  term  'money'  is  used  to  designate  the 
whole  volume  of  the  medium  of  exchaoK« 
recognized  bv  the  custom  of  merchants  and 
the  laws  of  the  country."  Taylor  ▼.  HoUn- 
mm,  84  Fed.  Rep.  678 ;  StnU  ▼.  McFktridqf 
and  ^ate  ▼.  Hill,  eupra.  The  universal  use 
of  such  means  of  exchange  was  contemplated 
by  the  parties  to  the  undertaking  in  tliis 
case.  Over  $4,000  were  deposit^  witliln 
the  period  alleged  in  the  complaint,  and  the 
amount  of  plaintiff's  iudgment  is  cieariv 
within  the  Issues  and  the  evidence. 

The  lenffth  of  this  opinion  precludes  an 
extended  discussion  of  numerous  ruling  in 
relation   to  the  introduction   and  re.^ei-ti'>'i 
of  evidence.     Each  of  these  has  received  caic 
ful  consideration. 

Finding  no  reversible  error,  ike  judgmmi 
of  the  Oireuit  O^rt  ie  affirmed. 

Rehearing  denied  August  87,  1886i 
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Joe  SUTTON.  Appl.. 

8TATE  of  Tenneaaee. 
i Tenn ) 

1.  A  el»asillcation  of  eotmties  accord- 
iuf  to  tbe  Federal  oensiui  of  1890*  <n  * 

statute  prohibiting  liveacock  to  run  at  large  In 
counties  having  a  specified  popuJation  aooordlnsr 
to  that  oeosus,  without  any  provision  as  to  their 
present  or  actual  population,  is  liF  violation  of 
Const,  art.  1, 1 8.  respecting  deprivation  of  prop- 
erty without  ''the  law  of  the  land,"  and  art.  II, 
I  a,  prohibiting  laws  granting  to  any  individuals 
rights,  privileges,  immunities,  or  ezempcious  oth- 
er tha"  the  same  law  extends  to  anyono  wbo  may 
be  able  to  bring  himself  within  its  provisions. 

2.  Embracing  eonntiee  bavinir  ^  popu- 
lation not  leas  than  30»000  nor  more 
than  84.000,  u  well  as  those  which  have65,au0 
and  over,  and  also  any  county  adjoining  one  of 
these  which  has  a  population  of  85,100  and  over. 
In  a  statute  prohibiting  stock  to  run  at  large, 
while  other  counties  may  adopt  the  statute  by  a 
majority  vote,  malces  an  unnatural,  arbitrary, 
and  capricious  classification  which  renders  the 
statute  invalid. 

S.  Ije^elation  intended  to  affect  a  par- 
tiealar  class,  and  not  the  public  at  large,  must 
extend  to  and  embrnc**  equally  all  persons  who 
are  or  may  be  in  the  like  situation  and  circum- 
stances,  and  the  classification  must  be  natural 
and  reasonable,  not  arbitrary  and  capricious. 

(June  11, 1806L) 

APPEAL  by  defendant  from  a  judgment  of 
the  Criminal  Court  for  Shelby  County  con- 
Tictiog  him  of  unlawfully  perDiittiog  bis  live- 
stock to  run  at  large.     Hecersed. 

The  facts  are  stated  in  the  opinion. 

Meurs,  C.  R.  Barteau  and  James  H« 
Ualone*  for  appellant: 

A  similar  act  was  declared  unconstitutional 
hy  this  oourL 

Woodard  ▼.  Brun,  U  Lea»  620;  Hatcher  ▼. 
StaU,  12  Lea,  868. 

Whether  a  statute  is  the  law  of  the  land 
elways  depends  on  two  propositions: 

1.  Did  the  legislature  have  the  constitutional 
power  to  pass  it? 

2.  That  it  is  a  freneral  and  public  law  bind- 
ing on  every  member  of  the  community. 

Slteppard  ▼.  J  oh  Man,  2  Humph.  29(5. 

A  partial  law  is  one  embracing  a  portion  of 
those  persons  who  exist  in  the  same  state  sur- 
rounded by  like  circumstances. 

Buiid  ▼.  StaU,  tt  Humph.  490,  39  Am.  Dec. 
189. 

The  law  of  the  land  in  the  sense  of  the 
Constitution  and  in  reference  to  the  acts  of  the 
legislature  is  an  act  which  extends  to  and  em- 


braces all  persons  who  are  or  may  ba  1b  tht 

like  situation  and  circumstances. 

AUxandria  w,  Dearmon,  2  Sueed,  132. 
'   No  good  reason  can  be  given  for  the  arbi- 
trary language  of  the  statute,  and  it  must  fail 
t>ecau8e  ii  is  class  legislation. 

Stratton  ClaimanU  v.  MorrU  Claimants,  89 
Tenn.  497,  12  L.  R.  A.  70. 

The  act  is  an  attempt  to  delegate  legislative 
authority  to  the  voters  of  the  county. 

titaU  V.  JVi/id  Juitiees,  90  Tenn.  722. 

Meuri.  Mornpan  &  McFarland  and 
Oeorgfe  W.  Piekle»  Attorney  Geueial,  for 
appellee. 

Caldwell,  J.,  delivered  the  opinion  of 
the  court : 

Joe  Sutton  was  indicted  and  convicted  in 
the  criminal  court  of  Slielby  county  for  un- 
lawfully and  Isnowiugly  permitting  his  live- 
stock to  run  at  large  in  violation  of  what  is 
known  popularly  as  the  ** No- Fence  Law," 
the  same  being  chapter  182  of  ilic  Aci4i  of 
1895.  He  was  fined  $25,  and  has  appealtJ 
in  error. 

The  indictment  is  in  good  form,  and  the 
proof  is  plenary  ;  but  the  contention  in  mniie 
on  behalf  of  the  plaintiff  in  error  that  the 
statute  is  unconstituiiunal,  and  consequently 
that  his  motion  to  quash  tiie  iudicuneut.  and 
then  his  moiion  in  arrest  of  jifilgment,  should 
have  hecu  sustained.  It  is  well  to  say  pre- 
liminarily, in  response  to  able  arguniunts  at 
the  bar  for  and  against  the  law,  as  a  merito- 
rious or  undeserving  measure,  that  the  courts 
have  nothing  to  do  with  the  mere  policy  or 
impolicy  of  any  legislation,  and  tlierefore 
it  is  not  for  us  to  determine  vviieiher  the  end 
designed  to  be  accomplished  by  the  act  men- 
tioned is  good  or  bad.  BaUentine  t.  PaUuki, 
15  Lea,  634 ;  Lynn  v.  P&lk,  8  Lea,  228 ;  Peck 
V.  State,  8«Teun.  262;  Williams  v,  Nashville, 
89  Tenn.  488 ;  CoU  Mfg,  Co.  ▼.  FalU,  90  Tenn. 
481.  That  was  a  question  for  the  legislature, 
and  its  decision  thereof  is  not  subject  to  ju- 
dicial review.  Conat.  art.  2,  §  2 ;  Cooley, 
Const.  Lim.  202.  The  act  is  aa  follows: 
**An  Act  to  Encourage  Economy  in  the  Use 

of  Timber  in  the  State  of  Tennessee,  and 

for  the  Protection  of  Growing  Crops. 

**8ec.  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Tennessee,  that  in  all 
the  counties  of  the  sUte  having  a  population 
of  not  less  than  80.000,  and  not  more  than 
84,000,  and  of  65,000  and  over,  according  to 
the  Federal  census  of  1890,  it  shall  be  un- 
lawful for  any  owner  of  any  horse,  cow, 
sheep,  goat,  hog,  or  other  livestock  to  know - 
inglv  permit  the  same  to  run  at  large  within 
the  riraitsof  such  counties  of  this  state :  pro- 
vided, however,  it  shall  not  be  unlawful  to 


IVon.— Aa  to  the  constitutionality  of  statutes 
appUcable  to  some  localities  only,  see  also  people 
V.  Haorahan  (Mioh.)  4  L.  R.  A.  761;  State.  Alexan- 
der, V.  ifiUBibetb  <N.  J.>  28  L.  K.  A.  6£&;  and  also, 
^Ith  eipeolai  reference  to  special  or  local  leirisla- 
^u«  Ayar's  Appeal  rPa.)  8  L.  B.  A.G77,  and  note; 
State,  Stockton,  v.  Somers'  Point  (N.  J.)  6L.  ft.  A. 

^  L.  R  A. 


67;  Be  Washinirton  Street  (Pa.)  7  L.  R.  A.  198,  and 
note;  State,  Atty.  Gen.,  ▼.  Toledo  (Ohio)  11  L.  R. 
A.  729;  Cook  v.  State  (Tenn.)  18  L.  A.  A.  188;  State, 
Terre  Haute,  v.  Kolsem  (Ind.)  14  L.  R.  A.  666;  Ed- 
munds V.  Herhrandson  (N.  D.)  U  L.  R.  A.  725:  and 
Be  Madera  Irriff.  Dist.  Bonds  (Cal.)  14  L.  R.  A.  76&. 
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use  unfeDced  lands  of  this  state  in  such  coun- 
ties (the  owners  of  such  lands  not  objecting) 
for  summer  range,  if  the  livestock  shall  be 
placed  under  the  care  of  a  herdsman. 

**Sec.  2.  Be  it  further  enacted,  that  the 
owner  of  livestock  mentioned  in  §  1  of  this 
act  shall  be  liable  for  all  damaj^e  done  to 
the  property  of  other  persons  while  running 
at  large  in  said  counties  of  this  state. 

*'Sec.  8.  Be  it  further  enacted,  that  in  ad- 
dition to  the  owner's  liability  for  dama/re 
done  by  the  livestock  mentioned  in  ^  1  the 
party  shall  have  a  lien  on  the  animal  doing 
the  damage,  and  recover  the  same  by  attach' 
ment. 

**8ec.  4.  Be  it  further  enacted,  that  any 
person  violating  this  act  shall  be  guilty  of 
a  misdemeanor,  and,  on  conviction,  shall  be 
fined  not  less  than  twenty-five  (25)  dollars 
nor  more  than  one  hundred  ($100)  dollars. 

*'8ec.  6.  Be  it  further  enacted,  that  it  shall 
be  the  duty  of  the  judges  of  the  circuit  and 
criminal  courts  of  this  state,  in  such  coun- 
ties, to  make  special  reference  to  this  act  to 
the  grand  Juries. 

**  Sec.  6.  Be  it  further  enacted,  that  noth- 
ing in  this  act  shall  be  so  construed  as  to 
amend  or  repeal  the  railroad  fence  and  stock 
law. 

**  Sec.  7.  Be  it  further  enacted,  that  the  pro- 
visions of  this  act  shall  apply  to  all  the 
counties  in  this  state  which  have  a  popula- 
tion of  85,100  and  over,  which  adjoin  any 
county  or  counties  falling  under  the  pro- 
visions and  descriptions  of  the  Ist  section  of 
this  act.  Any  county  in  the  state  may  come 
tinder  the  action  of  this  law  by  submitting 
the  question  to  a  vote  of  the  qualified  voters 
of  the  county  at  an  election  to  be  ordered  by 
the  county  court  at  a  quarterly  term ;  and  if 
a  majority  of  said  votes  shall  be  cast  in  favor 
of  said  law,  then  said  law  shall  appljr  to 
said  county,  regardless  of  its  population. 

"Sec.  8.  Be  it  further  enacted,  that  this 
act  take  effect  from  and  after  the  1st  day 
•of  January,  1896."  Acts  1895,  chap.  182, 
pp.  880,  881. 

It  will  be  noticed  at  once  that  the  Ist  sec- 
tion of  the  act  creates  an  offense,  and  makes 
it  applicable  to  some  counties,  and  not  to 
others,  and  that  the  particular  counties  to 
which  it  applies  are  to  be  determined  alone 
by  their  respective  population,  witliin  cer- 
tain specified  limits,  "according  to  the  Fed- 
eral census  of  1890,"  all  other  counties  being 
excluded  from  its  operation.  That  special 
census  is  expressly  made  the  lu>le  and  ever- 
continuing  criterion  by  which  to  ascertain 
what  counties  shall  be,  and  what  counties 
shall  not  be.  subject  to  the  law ;  and  that, 
too,  for  all  time  to  come,  and  without  ref- 
erence to  changes  of  condition  or  population 
subsequently  occurring.  Those  counties  in- 
cluded by  the  figures  found  in  the  Federal 
census  of  1890  are  included  in  the  operation 
of  the  law  forever,  and  likewise  those  coun- 
ties excluded  by  the  figures  found  in  that 
census  are  excluaed  from  the  law's  operation 
forever;  the  question  of  inclusion  in  or  ex- 
clusion from  the  ameliorations  and  burdens 
of  the  law  not  being  affected  in  the  least  by 
subsequent  increase  or  decrease  in  popula- 
tion, however  great,  or  whenever  occurring. 
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The  law  does  not  apply  to  all  counties  ha  viug^ 
a  population  within  the  prescrilied  limits  in 
1895,  when  it  was  punsed,  nor  in  any  ftiitire 
year,  when  it  may   be  violated  ;  but  it  ap- 
plies only  te  those  counties  having  such  pop- 
ulation in  1890,  by  the  Federal  census  of  that 
year.      As  a  consequence,  the  law  may  be 
applicable  to  some  counties,  and  not  to  others, 
having  populations  within  the  same  limits 
when  it  was  passed,  or  at  some  time  there- 
after, and  it  may  also  be  applicaMe  alike  to- 
some  counties  within,  and  to  others  with- 
out, those  limits,  at  the  time  of  its  passage, 
or  subsequently.     The  law,  when  attempted 
to  be  en fo reed,  may,  by  reason  of  the  con- 
trolling effect  of  a  long-  past  census,  be  found 
to  npply  to  some  counties,  and  not  to  others 
then  having  the  same  population :  and,  for  the 
same  reason,  it  may  also  be  found  to  apply 
alike  to  any  number  of  counties  at  the  time 
having  different  populations.      Or,  to  state 
the  same  thing  differently  and  more  briefly, 
tlie  law,  as  passed,  includes  some  counties 
and  excludes  others  of  tlie  same  population 
at  the  time  of  the  offense,  and  It  also  inc1ude»- 
in  the  same  class  counties  having  different 
populations  when  the  offense  was  committed. 
To  illustrate:     Each  of  the  counties  A.  and 
B.  now  has  a  population  within  the  limit  of 
80,000  to  34.000,  but  the  law  applies  to  A., 
and  not  to  B.,  because  A.  had  a  population 
of  81,000,  and  B.    of  only  29,000,  by  the 
census  of  1890 ;  and  each  of  the  counties  C. 
and   D.    now  has  a  population  within  the 
same  limit,  yet  the  law  applies  to  C,  and 
not  to  D..  because  C.   had  83,000,  and   D. 
85,000,  by  that  census.     Thus  it  appears  that 
the  law  does  not  apply  to  all  counties  now 
having  the  same  limit  of  population.     Only 
those  within  the  limit  by  the  census  of  1890- 
are  included.    Those  coming  within  the  limit 
since  that  time,  by  change  of  population — 
whether  by  increase,  as  in  case  of  B.,  or  by 
decrease,  as  in  case  of  D., — are  excluded, 
with  no  possibility  of  ever  being  included. 
Next,  let  us  illustrate  the  fact  that  the  law 
applies  alike  to  counties  now  having  different 
populations:    M.  now  has  81,000,  N.  29,000, 
O.    83,000.  and  P.    85,000;   two  of  the  four 
(N.   and  P.)  being  without,  and  two    (M. 
and  O.)  being  within,  the  limit  of  30.000 
to  84,000.      Yet  notwithstanding  the  differ- 
ence now  existing,  the  law  applies  equally 
to  all,  because  all  were  within  that  limit  iii 
1890.     Similar  illustrations  might  be  given 
in  connection  with  the  other  limit  of  ''SS.- 
000  and  over,"  but  we  forbear.     Such  legis- 
lation is  obviously  partial,  in  the  objection- 
able sense,  and  beineso  it  is  unconstitutional 
and  void.     It  viofates  §  8  of  art.  1  of  the 
Constitution,  which  is  as  follows:     "That 
no  man  shall  be  taken  or  Imprisoned,  or  dis- 
seised of  his  freehold,  liberties,  or  privileges, 
or  outlawed  or  exiled,  or  in  any  manner  de- 
stroyed, or  deprived  of  his  life,  liberty,  or 
property,  but  by  the  judgment  of  his  peer* 
or  the  law  of  the  laud."    It  deprives  the 
citizen  of  his  "property"  by  a  fine  and  a  lien 
(^^  3  and  4).  and  vet  it  is  not  ''the  law  of 
the  land,"  because  it  does  not  apply  equally 
and  alike  to  all  counties  now  and  hereafter 
havioir  the  same  population,  and  does  not 
extendf  to  and  embrace  all  persons  who  are  in,. 
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or  who  may  come  into,  the  same  situation 
and  circumstances.  Vamant  ▼.  Waddel^  2 
Yerg.  2«0 ;  WcUly  ▼.  Kennedy,  Id.  555,  25 
Am.  Dec.  611 ;  Bank  of  the  State  v.  Cooper, 
Id.  600,  24  Am.  Dec.  517 ;  Jonee  v.  Perry,  10 
Yerg.  71,  80  Am.  Dec.  430;  Sfieppard  v. 
Johm&n,  2  Humph.  296 ;  Btidd  ▼.  State,  8 
Humph.  488,  89  Am.  Dec.  189 ;  Alexandria 
▼.  Dearmon,  2  Sneed.  104;  Brown  v.  Bay- 
fcood,  4  Heisk.  857 ;  State,  Boane  County,  ▼. 
Burnett,  6  Heisk.  186 ;  State  ▼.  JJ^umA^,  1 
Lea,  97 ;  Davie  ▼.  St(Ue,  8  Lea,  879 ;  Maney 
▼.  ^<ato,  6  Lea,  221 ;  Hatcfier  ▼.  i5to^<;.  12  Lea, 
871 ;   Woodard  v.  Brien,  14  Lea,  528. 

For  a  similar  reason,  the  act  is  also  in  vio- 
lation of  the  first  cljiuse  of  ^  8  of  art.  11  of 
the  Constitution,  which  is  as  follows :  **"  The 
legislature  shall  have  no  power  to  suspend 
any  general  law  for  the  l)encfit  of  any  par- 
ticular individuals,  nor  to  pass  any  laws  for 
the  benefit  of  any  individuals  inconsistent 
with  the  general  laws  of  the  land ;  nor  to- pass 
any  law  granting  to  any  individual  or  indi- 
▼idoals  rights,  privileges,  immunities,  or  ex- 
emptions other  than  such  as  may  be  by  the 
same  law  extended  to  anv  member  of  the  com- 
munity, who  may  be  able  to  bring  himself 
within  the  provisions  of  such  law. "  It  grants 
to  land  owners  in  some  counties  the  protec- 
tion of  a  penal  statute,  and  the  advantage  of 
a  lien  on  trespassing  livestock,  which  protec- 
tion and  advantage  cannot  by  the  same  law 
be  extended  to  landowners  in  other  counties 
that  now  have,  or  hereafter  may  have,  the 
same  population,  that  are,  or  may  in  the  fu- 
ture be,  in  the  like  situation  and  circunr- 
s'tances.  The  act  held  to  be  unconstitutional 
in  the  case  last  cited,  like  this  act  of  1895, 
limited  its  application  to  counties  having  a 
certain  population  bv  a  past  census.  In  the 
opinion  the  court  said  :  **  But,  by  the  express 
terms  of  the  act  in  question,  a  judgment  ren- 
'dered  against  a  citizen  of  any  county  having? 
by  tlie  census  of  1870  a  population  of  40,000, 
which,  as  before  stated,  can  only  mean  a  cit- 
izen of  Davidson  or  Shelby  county,  shall  not 
be  a  lien  upon  his  land,  afifecting  third  per- 
sons, without  actual  notice,  unless  an  abstract 
of  the  same  is  registered,  as  prescribed  by  said 
act,  thus  giving  an  immunity  from  the  opera- 
tions of  the  general  laws  affecting  the  rights 
of  property  to  citizens  of  those  two  counties 
that  cannot  be  enjoyed  by  anv  of  the  citizens 
of  any  of  the  other  counties  of  the  state.  And 
it  is,  by  the  very  terms  of  the  act,  utterly 
impossible  for  them  ever  to  bring  themselves 
within  its  provisions,  for  its  operation  is  re- 
stricted to  those  counties  that  had  a  popula- 
tion of  not  less  than  40,000  by  the  census  of 
1870.  Hence,  although  other  counties  of  the 
state  may  have  acquired  since  that  census, 
and  might  now  possess,  that  amount  of  popu- 
lation, or  double  that  amount,  they  ^cannot 
come  within  its  provisions,  because  tliey  did 
not  have  that  amount  of  population  by  the 
census  of  1870.**  14  Lea,  628,  524.  Because 
of  the  infirmities  so  pointed  out,  the  act  was 
held  to  be  obnoxious  to  the  Constitution,  and 
void.  Id.  525.  The  cases  of  Memphis  v.  FieJi- 
er,  9  Baxt.  239,  and  Burkholtz  v.  State,  16 
Lea,  71.  were  decided  in  part  upon  the  same 
reasoning  as  that  quoted  above.  The  limits 
of  the  act  before  us  are  so  filled  and  clrcum- 
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scribed,  with  reference  to  population  at  a 
prescried  date  in  the  past,  tnat  no  included 
county  can  ever  be  excluded,  and  no  excluded 
county  can  ever  be  included,  though  the  nat- 
ural changes  of  time,  already  elapsed  and 
hereafter  elapsing,  may  be  such  as  would 
otherwise  transfer  given  counties  from  the 
excluded  to  the  included  class  or  classes,  and 
tiee  vena.  The  act  violates  §  8  of  art.  1  of 
the  Constitution,  by  imposing  the  burden  of 
a  fine  and  a  lien  upon  citizens  of  some  coun- 
ties, and  not  upon  like  citizens  in  other  coun- 
ties that  are,  or  may  be,  in  the  like  situation 
and  circumstances;  and  it  violates  the  first 
clause  of  ^  8  of  art.  11  of  the  Constitution, 
by  conferring  the  advantages  of  a  penal  law 
and  a  property  lien  upon  citizens  of  some 
counties  which  cannot  by  the  same  law  be  ex- 
tended to  like  citizens  of  other  counties  that 
are,  or  may  be,  in  the  like  situation  and  cir- 
cumstances. 

Thus  far  the  act  has  been  considered,  and 
criticism  indulged,  not  with  reference  to  the 
classes  established,  but  only  in  respect  of 
the  inexorable  and  never  ceasing  requirement 
that  the  figures  defining  those  classes  shall 
be  taken  alone,  and  always  from  the  census 
of  1890.  Aside  from  and  in  addition  to  that 
fatal  test  for  the  application  and  nonappli- 
cation  of  the  law  to  the  different  counties  of 
the  state,  there  is  another  ground  upon  which 
the  act  must  be  held  to  be  invalid.  By  read- 
ing the  1st  and  7th  sections  of  the  act  togeth- 
er, it  readily  appears  that  the  law  was  in- 
tended to  embrace  four  different  classes  of 
counties,  and  to  omit  all  others.  The  1st 
section  embraces  those  counties  having  a 
population  (1)  of  not  less  than  80,000,  nor 
more  than  84,000,  and  (2)  of  55,000  and  over 
by  the  Federal  census  of  1890 ;  and  the  7th 
section  embraces  (8)  those  counties  having  a 
population  of  85,100  and  over,  if  adjoininir 
some  county  of  tlie  first  or  second  class,  and 
(4)  those  counties  which,  upon  a  submission 
by  their  quarterly  courts  mav  cast  a  majority 
of  their  respective  votes  in  favor  of  the  law. 
What  is  the  reason  for  these  strange  and  pe- 
culiar classifications?  No  reason  is  given  or 
appears  in  the  act  itself.  None  is  discovered 
in  the  past  history  or  present  condition  of  the 
different  counties  included  and  excluded,  nor 
in  their  local  relations  with  each  other. 
None  is  suggested  by  learned  counsel,  nor  per- 
ceived bv  the  court.  Manifestly,  they  are 
not  based  upon  anv  supposed  difference  in 
pursuit,  in  natural  resources,  or  peculiar 
situation.  Reading  the  1st  section,  one  nat- 
urally asks,  why  should  the  law,  with  ita 
burdens  and  its  advantages,  be  made  to  apply 
to  counties  having  a  population  of  80,000, 
and  not  those  having  29,900,  28,000,  or  27,- 
000?  Why  to  those  having  84,000,  and  not  to 
those  having  84, 500.  85,  OW,  or  86, 000'  Why 
to  those  having  55,000  and  over,  and  not  to 
those  having  50,000,  52,000,  or  54,000?  Why 
to  those  within  the  narrow  limit  of  80,000  to 
84,000,  and  not  to  any  within  the  broader 
limit  of  84,000  to  55,000?  No  rational  an- 
swer is  found  for  any  of  these  questions.  The 
strangeness  and  confusing  features  of  the  act 
are  made  greater,  instead  of  less,  by  the  7th 
section.  Upon  that  section  the  puzzling 
inquiries  at  once  arise:    "Why  should   a 
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<:ouDtj  with  85,000  people  be  embraced  in  the 
law  ii  it  adjoins  some  county  embraced  by 
the  let  section,  and  ezcladed  if  it  does  not  aif- 
joi n  such  county  ?  How  does  the  conjunction 
•or  disjunction  afford  a  reason  for  the  ^Ppli- 
•cation  or  nonapplication  of  the  law?  why 
should  a  county  with  85,100  inhabitants 
4md  the  conjunction  indicated  be  embraced, 
and  another  county  with  such  conjunction  and 
85,000  inhabitanto  be  not  embraced?  Why 
the  skip  of  1,100  from  84,000  to  85,100?  it 
is  no  answer  to  the  strange  peculiarity  of  the 
law  in  the  respects  mentioned  to  say  that 
the  excluded  counties  may  become  included 
by  a  Tote  of  their  people  as  provided  in  the 
latter  part  of  the  7th  section.  That  provision 
does  not  change  or  supersede  the  preceding 
classes,  but  introduces  another  one.  The 
counties  of  those  three  classes  are  included 
absolutely,  whether  they  will  to  be  or  not. 
Their  position  under  the  law  is  irrevocably 
fixed.  Why  this  difference?  Why  should 
the  operation  of  the  law  be  conditional  as  to 
some  counties,  and  unconditional  as  to  oth- 
ers? Why  should  the  law  apply  to  some 
•counties  without  the  voce  of  the  people,  and 
to  others  only  upon  a  vote?  And,  as  to  the 
latter,  why  should  the  right  to  an  election  he 
•conditional  solely  upon  the  discretionary  or- 
der of  the  quarterly  couri?  The  classifica- 
tions are  unnatural,  arbitrary,  and  capri- 
cious; and,  being  so,  the  statute  is  for  that 
reason  unconstitutional,  null,  and  void. 
That  such  legislation  is  obnoxious  to  the  Con- 
stitution was  recognized  as  an  invariable  and 
we  11 -settled  rule  in  Denumlte  v.  Davidson 
County,  87  Tenn.  214 ;  in  lUinoU  0,  R,  Co, 
V.  Crid£T,  91  Tenn.  490,  and  in  State  v.  AU- 
ton,  94  Tenn.  674,  28  L.  R.  A.  178,~although 
the  different  acts  under  consideration  in  those 
cases  were  found  not  to  be  subject  to  that  ob- 
jection. The  rule  was  both  recognized,  and 
applied  to  the  invalidation  of  the  act  in- 
volved, in  the  noted  case  of  Stratum  Claim- 
ants V.  Morris  Claimants,  89  Tenn.  500,  12 
L.  R.  A.  70.    It  was  well  said  by  Special 
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Judge  Baxter,  speaking  for  the  court,  in  tb« 
last-named  case :    "  We  conclude,  upon  a  re- 
view of  the  cases  referred  to  above,   that 
whether  a  statute  be  public  or  private,  gen- 
eral or  special  in  form,  if  it  attempts  to  cre- 
ate distinctions  and  classifications  between 
the  citizens  of  this  state,  the  basis  of  such 
classification  must  be  natural,  and  not  ar- 
bitrary.   If  the  classification  is  made  under 
article  11,  ^8,  of  the  Constitution  for  the 
purpose  of  conferring  upon  a  class  the  benefit 
of  some  special  right,  privilege,  immunity, 
or  exemption,  there  must  be  some  good  and 
valid  reason  why  that  particular  class  should 
alone  be  the  recipient  of  the  benefit.     If  the 
classification  is  made  under  article  1,  g  8,  of 
the  Constitution  for  the  purpose  of  subjecting 
a  class  to  the  burden  of  some  special  disabil- 
ity, duty,  or  obligation,  there  must  be  some 
good  and  valid  reason  why  that  particalar 
class  should  alone  be  subjected  to  the  bur- 
den.". Id.,  89  Tenn.  534,  535,  12  L.  R.  A. 
70.    No  such  reason  underlies  the  classifica- 
tions made  in  the  act  before  us,  either  in  re- 
spect of  the  benefit  conferred,  or  of  the  bur- 
den imposed.     We  do  not  mean  to  say  that 
all  legislation  intended  to  affect  a  particular 
class,  and  not  the  public  at  large,  is  obnox- 
ious to  the  Constitution,  and  therefore  in- 
valid, but  only  that  such  legislation,  to  be 
constitutional  and  valid,  must  possess  each 
of  two   indispensable  qualities:    First,    it 
must  be  so  formed  as  to  extend  to  and  em- 
brace equally  all  persons  who  are  or  may  be 
in  the  like  situation  and  circumstances;  and, 
secondly,  the  classifications  must  be  natural 
and  reasonable,  not  arbitrary  and  capricious. 
The  present  act  possesses  neither  of  those 
qualities. 

The  other  objections  urjred  against  the  act 
need  not  be  considered.  The  motion  to  quash 
should  havj9  been  sustained,  and,  that  not 
having  been  done,  the  judgment  should  have 
been  arrested. 

Etters4t  and  discharge  the  plaintiil  in  er- 
ror. 
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BRYANTS  POND  STEAM-MILL  CO. 

V. 

John  O.  FELT. 

(87Me.234J 

1.    A  sobflerlber  to  tho  stock  of  an  va- 
or^^aalsed  corporation  may  withdraw 

from  the  enterpiise  If  he  exercises  bis  right  be- 
fore the  corporation  to  orvanlzed  and  his  tub- 
Bcrlptlon  accepted. 
:8.  Withdrawal  by  a  snlMieriber  to  the 
stock  of  an  nnorganliwd  corp<iration  to 
effected  by  notlfyinff  the  promoter*8  agent,  who 
eecured  the  suhecrlptton,  of  the  intention  to  with- 
draw, and  requeeting  the  dropping  of  the  sub- 
flcrlber^B   name  from   the  aobecriptioD  paper. 


which  facta  are  before  organization  brought  to 
the  attention  of  the  aubsoribers  at  oneofjtheir 
meetings. 

(February  28,  IBB6.) 

REPORT  by  tbe  Supreme  Judicial  Court  for 
Oxford  County  for  the  opinion  of  the  full 
count  of  an  action  brouforbt  by  plaintiff  to  com- 
pel payment  of  a  subscription  which  defendant 
had  made  towards  the  erection  of  plaintiff's 
mill.    Judgmen  t  for  drfendant. 
The  facts  8uf9ciently  appear  in  the  opinion. 
Mr.  J.  P.  Swasey  for  plaintiff. 
Mr,  J.  8.  Wriicht  for  defendant. 

Walton*  J.,  dellyered  the  opinion  of  tb« 
court: 
Tbo  only  question  we  find  It  necessary  to 


VoTM.-'WUhdrawail  of  nOmeriptUm  for  $ham  of 

oorporaiion. 

The  question  of  the  right  to  withdraw  a  subscrip- 
tion for  shares  of  stock  in  a  corporation  depends 
'Upon  the  binding  effect  of  the  subscription  con- 
tract. In  thto  note  only  those  cases  will  be  consid- 
ered in  which  there  has  been  an  attempt  to  recede 
from  tbe  subscription  agreement  for  some  reason 
personal  to  the  subscriber.  All  cases  of  resclralon 
for  fraud,  agreements  for  release,  and  conditional 
subscriptions  will  be  omitted.  Cases  will  also  be 
•omitted  which  deal  with  the  enforceability  of  asub- 
ecriptlon  at  the  suit  of  the  oorporation  In  which  the 
fiubMriber  has  made  no  effort  to  withdraw  hta  sub- 
ecriptlon  but  merely  defends  on  the  ground  of  non- 

Uabllity. 

(7ati«ral  rule. 


The  oases  seem  to  agree  that  if  there  has  been 
41  perfected  contract  the  subscriber  cannot  release 
himself  from  liability. 

If  the  contract  to  take  and  pay  for  stock  to  a  valid 
contract  made  upon  a  sufficient  consideration,  the 
subscription  to  not  open  to  revocation.  Until  the 
incorporation  to  perfected  the  other  subscribers 
have  an  Interest  in  its  execution  and  porformance, 
of  which  one  subscriber  cannot  deprive  them. 
And  after  the  articles  are  filed  and  recorded  the 
corporation  acquires  a  vested  interest  in  the  agree- 
ment. lAke  Ontario,  A.  ft  N.  T.  R.  Go.  v.  Mason. 
16N.T.4ia. 

Tf  there  to  no  valid  contract  of  subscription,  and 
tbe  contract  has  not  been  ratified,  the  subscriber  to 
not  bound  by  hto  agreement.  Kansas  City  Hotel 
Co.  V.  Hunt,  07  Mo.  126w 

In  Ounn*s  Oase,  L.  B.  8  Ch.  40,  where  there  was  an 
attempt  to  place  the  name  of  an  applicant  for 
shores  on  the  register,  the  court  says  that  until 
there  to  a  completed  contract  between  the  applicant 
and  the  company  for  the  shares,  the  applicant  to 
not  bound  to  pay,  and  hto  name  cannot  be  placed 
on  the  register  as  a  oontributory  In  case  the  corpo- 
ration to  wound  ap. 

In  Cook  V.  Chittenden,  S  Fed,  Bep.  644,  the  court 
■says  the  question  to  not  whether  or  not  the  defend- 
ant had  the  power  to  withdraw  after  having  made 
a  valid  and  binding  subscription,  Imt  whether  hto 
contract  to  take  shares  ever  took  effect  at  all,  and 
it  holds  that  sinoe  he  subscribed  under  tbe  condi- 
tion that  he  should  have  a  right  to  withdraw  before 
the  agent  taking  the  subscriptions  left  town,  and 
with  the  consent  of  the  agent  he  withdrew  the  sut>- 
•scrlption  wlthlo  that  ttana.  he  never  became  a  stock- 
holder. 

In  oase  there  to  a  perfected  contract  refusal  of 
the  snbsorlber  to  oompiy  with  it,  at  which  the  of- 
ficers ftraudulsntly  connive,  may  defeat  the  whole 
enterprise,  for  In  Whittleiey  V.  Tranti.  74  N.  T.  IfiS, 


It  to  suggested  that  a  fraudulent  release  of  other 
subscribers  may  discharge  the  obligation  of  a  pa^ 
ticulor  one  to  take  and  pay  for  stock. 

AJter  organization  of  eorporcUfofk 

Only  in  exceptional  cases  can  a  subscriber  with- 
draw from  hto  engagement  after  the  organisation 
of  the  oorporation.  In  no  event  can  he  if  he  has 
participated  in  the  organisation  or  done  anything 
to  confirm  hto  agreement  after  thh  organisation  to 
perfected. 

A  subscriber  cannot  deny  hto  nabillty  after  tak- 
ing part  In  the  onranlsatlon  of  the  company.  In- 
ternational Fahr  ft  B.  Ana  ▼.  Walker,  88  Mich.  888. 

Signature  of  the  articles  of  incorporation  will 
prevent  tbe'subscriber  from  afterwards  withdraw- 
ing hto  subscription.  Joy  v.  Manlon,  28  Mo.  App. 
86. 

Subscription  to  stock  and  acceptance  of  the 
shares  constitute  a  contract  between  the  subscriber 
and  the  corporation,  from  which  the  subscriber 
cannot  recede  without  the  consent  of  the  corpora- 
tion. Hoodv.McNaughton,64N.  J.L.4a6.  In  that 
case  It  was  held  that  even  a  transfer  of  hto  shares 
to  a  thhrd  person  would  not  relieve  the  subscriber 
of  hto  liabUity. 

If  the  subscriber  recognises  hto  subscription  after 
the  organization  of  the  company  he  will  not  be 
permitted  to  deny  hto  liability  afterwards.  BeU*s 
Appeal,  116  Pa.  88. 

After  tbe  subscriber  has  confirmed  the  subscrip- 
tion by  paying  an  assessment  he  cannot  retract  it. 
Inter  Mountain  Pub.  Co.  v.  Jack,  6  Mont.  688. 

After  having  paid  one  Instalment  of  the  sub- 
scription the  subscriber  cannot  abandon  hto  shares 
and  deny  further  liability  or  hto  subscription. 
Bordentown  ft  8.  A.  Tump.  Co  v.  Imlay,  4  N.  J.  L. 
S86. 

Bven  In  case  the  subscriber  uss  done  nothing  to 
confirm  his  subscription  after  the  organisation  of 
the  corporation,  the  general  rule  to  that  he  will  be 
bound. 

A  subscription  to  capital  stock  of  a  corporation 
to  after  Its  organisation  a  contract  from  which  the 
subscriber  cannot  release  himself  without  the  con- 
sent of  the  corporation.  Muskingu  m  Talley  Turnp. 
Co.  V.  Ward,  18  Ohio,  120. 43  Am.  Dea  191. 

The  oorporation  may  enforce  the  subscription 
when  It  comes  Into  existence  If  It  to  not  withdrawn 
before  that  time.  Lackey  v.  Blchmond  ft  L.  T.  P. 
B.  Co.  17  a  Mon.  4Z. 

After  the  corporation  has  become  organised  the 
subscriber  oannot  release  himself  without  its  con- 
sent.   Osir  ▼.  nesher,  88  Ohio  St  107. 

After  the  formation  of  th»  corporation  a  sub- 
scription oannot  be  withdrana.  Mton  Ooropresi 
Co.  V.  Saunders,  70  Tax.  609. 
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consider  is  whether  a  subscriber  to  the  capital 
stock  of  an  uDorffaoisEed  corporation  has  a 
right  to  withdraw  from  the  eoterprise,  provided 
he  exercises  the  right  before  the  corporation  is 
organized  and  his  subscription  is  accepted. 
TVe  think  he  has.  Such  a  subscription  is  not 
a  completed  contract.  It  takes  two  parties  to 
make  a  contract.  A  nonexisting  corporation 
can  no  more  make  a  contract  for  the  sale  of  its 
stock  than  an  unbegotten  child  can  make  a 
contract  for  the  purchase  of  it. 

The  right  of  subscribers  to  the  capital  stock 
of  a  proposed  corporation  to  withdraw  their 
subscriptions  at  any  time  before  the  organiza- 
tion of  the  corporation  is  completed  has  been 
affirmed  in  several  recent  and  well  considered 
opinions.  The  right  rests  upon  the  impreg- 
nable ground  of  the  legal  impossibilit)r  of  com- 
pleting a  contract  between  two  parties,  only 


one  of  which  is  in  existence.  There  can  be  no 
meeting  of  the  minds  of  the  parties.  Ther» 
can  be  no  acceptance  of  lb e  subscriber's  propo- 
sition to  become  a  stockholder.  I'here  can  br 
no  mutuality  of  rights  or  obligations.  Tber» 
can  be  no  consideration  for  the  subscriber's' 
promise.  As  said  in  one  of  our  own  decisions, 
it  is  a  mere  nudum paeium.—s.  piomisor  with- 
out a  promisee;  a  contractor  without  acon- 
tractee.  In  fact,  everv  element  of  a  binding 
contract  is  wanting.  If  the  subscriber's  prom- 
ise to  take  and  pay  for  shares  remains  unre- 
voked till  the  organization  of  the  proposed  cor- 
poration  is  effected  and  his  promise  has  been 
accepted,  then  we  have 'all  the  elements  of  » 
valid  contract:  Competent  parties:  mutuality 
of  duties  and  obligations;  a  valid  consideration, 
the  promise  of  one  party  beinc  a  sufficient 
consideration  for  the  promise  of  the  other;  a. 


After  the  corporation  Is  organized  and  has  ao- 
oepted  the  subecrfption  it  cannot  be  withdrawn. 
Connecticut  A  P.  Rivers  B.  Co.  v.  Bailey,  24  Vt. 
466,  68  Am.  Dec.  181. 

If  the  Buhscriptioa  was  relied  and  acted  upon  by 
the  company  the  suV^scriber  will  not  be  permitted 
to  subsequent  lywithdraw  it.  Stuart  v.  Valley  R. 
Co.  dSt  Grate  147. 

The  subscription  cannot  be  withdrawn  after  the 
corpomtion  has  accepted  it  and  performed  {is  part 
of  the  agreement.  Oulf,  C.  ft  S.  F.  H.  Co.  v.  Neely, 
64  Tex.  844. 

Wbeo  a  subscription  has  been  submitted  to  in- 
duce action  until  it  is  withdrawn  the  corporation 
is  authorized  to  act  upon  it,  and  when  it  has  per- 
formed its  part  the  subscription  will  be  binding 
upon  the  subscriber.  Ashtabula  ft  N.  L.  R.  Co.  v. 
Smith,  16  Ohio  St  8S8. 

A  sub8critK;r  to  the  stock  of  a  corporation  cannot 
by  announcement  of  withdrawal  from  the  company 
aheolve  himself  from  liability  to  pay  any  further 
instaJment  whicb  may  be  demanded  of  him.  Selma 
ft  T.  R.  Co.  V.  Tipton,  6  Ala.  787,  80  Am.  Dec.  844. 

If  the  corporation  has  accepted  the  subscription 
it  cannot  be  withdrawn.  Buffalo  ft  J.  R.  Co.  v. 
Clark.  22  Hun,  860. 

Stockholders  cannot  cancel  their  liability  to  the 
detriment  of  creditors  or  other  stockholders.  Gill 
v.  Balis.  78  Mo.  424. 

If  the  stock  has  been  issued  and  recipted  for  in 
the  usual  form,  and  the  transaction  entered  on  the 
t>ooks  of  the  corporation,  the  stockholder  cannot 
by  voluntary  cancelation  and  return  of  the  certifi- 
cates annul  the  contract  without  the  consent  of 
the  other  stockholders.  Chouteau  v.  Denn,  7  Mo. 
App.  210. 

in  Athol  Music  Hall  Co.  y.  Carey,  116  Mass.  471,  it 
is  said,  although  the  promise  was  originally  volun- 
tary, or  in  the  nature  of  a  mere  open  promise,  yet 
having  been  accepted  and  acted  upon  by  the  party 
authorised  to  do  so  'before  the  sukMcriber  at- 
tempted to  retract  it,  he  lost  the  right  to  do  so. 

A  subscriber  for  stock  cannot  rescind  his  obliga- 
tion by  forfeiting  the  payment  made  thereon  at 
the  time  of  the  subscription.  Klein  v.  Alton  ft  8. 
R.  Co.  13  IlL  614. 

The  shares  cannot  be  withdrawn  after  the  cor- 
poration becomes  insolvent.  United  Soc.  ▼.  Eagle 
Bank,  7  Conn.  46(1;  Trustees  for  Receiving  Dona- 
tions V.  Eagle  Bank,  Id.  476. 

It  is  too  iate  after  the  act  of  Incorporation  takes 
place  to  withdraw  from  the  association  whether 
the  work  is  or  is  not  undertaken.  Twin  Creek  ft 
C  Turnp.  Road  Co.  v.  Lancaster,  79  Ky.  66?. 

If  the  corporation  organizes  upon  the  faith  of  an 
agreement  to  subscribe,  and  commences  work  and 
expends  money,  it  is  too  late  to  withdraw  from  the 


agreement.  To  do  so  would  be  a  fraud  upon  th» 
rights  of  other  persons  who  embarked  in  the  en- 
terprise. Bullock  V.  Falmouth  ft  C.  H.  Tump. 
Road  Co.  86  Ky.  184. 

After  the  corporation  has  been  organised  and  ha» 
accepted  the  subscription  it  cannot  withdraw. 
Kennebec  ft  P.  R.  Co.  v.  Palmer.  84  Me.  8B6c 
Penobecot  R.  Co.  v.  Dummer,  40  Me.  ITS.  88  Am. 
Dec.  664:  Penobscot  R.  Co.  v.  White,  41  Me.  512.  •» 
Am.  Dec.  267. 

But  in  one  case  it  was  held  that  the  proposal 
must  have  been  accepted  by  the  corporation  mftier 
its  incorporation  in  order  to  render  the  subscriber 
liable.  Starrett  v.  Rockland  F.  ft  M.  Ins.  Co.  9&  Me* 
874. 

The  agreement  to  take  stock  may  be  regarded  a» 
an  offer  or  proposal  that  providing  the  ocirpora- 
tion  is  organized  the  subscriber  will  take  the  num- 
ber of  shares  of  stock  standing  opposite  his  name» 
and  the  organization  of  the  oorporatlon  la  an  ac- 
ceptance of  the  offer.  Such  promise  may  be  en- 
forced k>eoause  it  induces  others  to  enter  into  en- 
gagements, assume  liability,  and  incur  expenses  oik 
the  faith  of  the  proposaL  Eastern  Pi.  Road  Co.  v* 
Vaughao,  20  Barb.  165w 

If  a  person  is  acting  on  behalf  of  the  oorporatio» 
at  the  time  he  has  a  subscription  txx>k  in  hta  pos- 
session for  the  purpose  of  securing  subscrtptioaii 
and  signs  it  himself,  he  completes  a  contract  with 
the  corporation  when  he  signs  it  from  which  \» 
cannot  afterwards  withdraw  by  erasing  his  name 
before  he  returns  the  books.  Cheraw  ft  C  R.  Co.  v. 
White.  10  S.  a  N.  a  166. 

In  case  of  a  subscription  to  stock  of  an  existlng- 
corporation  which  is  either  returned  to  the  com- 
pany or  retained  under  such  circumstances  as  u> 
show  that  the  contract  has  tieen  completed  there 
can  afterwards  be  no  withdrawal.  Greer  ▼.  Char- 
tiers  R.  Co.  06  Pa.  881,  42  Am.  Rep.  648. 

Some  exceptional  cases  have  arisen  in  which^ 
althouirh  the  corporation  was  In  existence,  yet  be- 
cause the  contract  had  not  become  perfected  the 
subscriber  was  permitted  to  withdraw  his  offer. 

The  subscriber  may  erase  his  name  from  a  sub- 
scription to  the  stock  of  an  existing  corporation 
before  the  subscription  reaches  the  hands  of  tb» 
company  or  its  authorised  agent.  Lowe  v.  R.  ftK. 
R.  Co.  1  Head,  660. 

If  the  subscriber  did  not  sign  the  articles  of  as- 
sociation he  cannot  be  held  on  his  SJbscription. 
Burrows  v.  Smith,  10  N.  Y.  660. 

If  the  corporation  does  not  twcome  organised  dr 
jure,  the  Uability  of  the  subscriber  cannot  be  en» 
f orced.  Capps  v.  Hasting  Prospecting  Co.  40  Neb. 
470,24L.R.A.  2». 

In  Essex  Tump.  Corp.  v.  Collins,  8  Mass.  SOS.  th» 
court  refused  to  enforce  an  assessment  against  one 
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promisee  as  well  as  a  promisor;  a  contractee  as 
-well  as  a  cootractor.  In  fact,  all  the  elementa 
of  a  valid  contract  are  present,  and  the  sub- 
scription has  become  binding  upon  both  of  the 
parties.  But,  till  the  corporation  has  come  Into 
exisienoe,  all  these  elements  are  necessarily 
w acting;  and  the  subscriber's  promise  amounts 
to  no  more  than  an  offer,  which,  like  ail  mere 
offers,  may  be  withdrawn  at  any  time  before 
acceptanoe.  When  accepted,  it  becomes  bind- 
ing. Till  accepted,  it  remains  revocable.  This 
conclusion  is  sustained  by  reason  and  authority. 
In  Starrett  v.  Bockland  F.  A  M.  Im.  Co,  65 
Me.  974,  the  plaintiff  sought  to  recover  a  por- 
tion of  the  dividends  of  a  successful  iDsurance 
company.  He  had  subscribed  for  five  shares 
of  the  stock  before  the  organization  of  the 
company  was  effected,  but  the  evidence  of 
acceptance  of  his  subscription  by  the  corpora- 


tion after  its  organization  was  not  satisfactory, 
and  the  court  held  thnt  without  such  accept- 
ance there  was  no  completed  or  binding  con- 
tract; that  the  minds  of  the  parties  never  met, 
that  the  plaintiff's  subscription,  bein^  made 
before  the  corporation  came  into  existence, 
amounted  to  no  more  than  a  proposal  to  take 
so  many  shares,— a  mere  nudum  pactum,  im- 
posing no  obligations  and  securing  no  rights. 

And  in  Oarr  v.  BartUtt,  72  Me.  120,  the  right 
of  subscribers  to  withdraw  from  such  under- 
takings while  they  remain  inchoate  and  incom- 
plete is  recognized  and  affirmed. 

In  Muncy  Traction  Engine  Co.  v.  Green,  143 
Pa.  260,  decided  in  1888,  the  defendant  had 
been  active  in  procuring  subscribers  to  the 
capital  stock  of  a  proposed  corporation,  and 
had  himself  subscribed  for  twenty  shares;  but 
he  wrote  to  the  chairman  of  the  meeting  for 


who  bad  subscribed  to  the  stock  of  a  corporation 
after  It  was  formed,  but  who  before  hie  shares 
were  allotted  to  bim  withdrew  from  bfs  engagement 
on  the  groQDd  that  no  oontracthad  been  perfected 
between  the  corporation  and  the  subscriber. 

In  New  Bedford  ft  B.  Tump.  Corp.  v.  Adams,  8 
Mass.  141, 6  Am.  Dea  81,  the  court  refused  to  en- 
force a  contract  of  subscription  by  entertaining  an 
action  for  the  unpaid  assessment,  when  the  prom, 
ise  was  only  to  take  shares  and  not  to  pay  for  tbem. 

(Toder  tbe  Michigan  act  of  1871  a  subscription 
made  after  organisation  cannot  be  made  binding 
by  tbe  subsequent  adoption  of  by-laws  by  tbe  com- 
pany wblcb  was  necessary  to  make  tbe  supscrtp- 
tion  valid.  Carlisle  v.  Saginaw  Talley  ft  St.  L.  B. 
Co.  27  Mich.  81& 

In  case  one  wbo  has  made  application  to  an  or- 
ganized corporation  for  shares  on  the  same  day 
witbdraws  his  application  and  stops  payment  of 
tbe  check  given  to  meet  tbe  required  advanced 
fiayinent,  the  corporation  has  no  authority  to  al- 
lot shares  to  him,  and  his  name  may  be  removed 
from  the  list  of  allottees  in  case  of  tbe  winding  up 
of  t  be  corporation.  Re  Brewery  Assets  Corp.  [18MJ 
U  Cb.  S72. 

If  the  proposal  to  take  shares  Is  not  accepted 
within  a  reasonable  time  tbe  applicant  may  with- 
draw tbe  proposal  and  refuse  to  accept  the  shares 
when  allotted.  British  ft  A.  Teleg.  Co.  v.  Colson, 
L.  K.  6  Exch.  108. 

Ride  in  ease  of  preliminary  mtJtmeriptiona. 

There  Is  diversity  of  opinion  upon  tbe  qnes- 
ficm  whether  or  not  signing  a  preliminary  sub- 
scription paper  will  make  a  contract  from  which 
« here  is  no  withdrawal.  One  line  of  cases,  which  ap- 
f  >ear8  to  be  tbe  most  numerous,  follows  the  old  Bng- 
I  *!ih  rule  that  such  agreement  is  binding,  wblle  an- 
other line  has  adopted  the  rule  applied  in  Bry- 
ant's PowD  Stbam  Mill  Co.  v.  Fblt,  that  the  sub- 
Hcriptlon  may  be  withdrawn  before  the  corpora- 
tion  is  organised.  Undoubtedly  a  subscription 
contract  could  be  drawn  so  as  to  make  a  binding 
•  •bligation  between  the  subscribers,  but  few  of 
I  hem  are  so  drawn.  So  tbe  difference  of  opinion  Is 
not  so  mncb  tbe  result  of  difference  In  the  vari- 
ous contracts  as  of  conflicting  opinion  as  to  tbe 
nature  of  the  undertaking. 

Tbe  following  general  rule  was  stated  in  an  Ala- 
bama ease: 

An  agreement  to  take  shares  in  a  corporation  to 
i*e  formed  while  it  may  be  and  often  to  a  binding 
i-ontraot,  for  tbe  breach  of  which  an  action  will  lie, 
Id  by  foroe  of  the  mere  agreement  in  no  sense  a 
fubsorlption  to  stock.  Something  more  must  be 
'lone  before  it  can  be  affirmed  that  the  subscrip- 
tion to  a  complete  oontraec    Till  a  charter  to  ob- 


talned  or  Incorporation  otherwise  perfected  such 
agreement  to  a  mere  offer,  or  It  to  an  option  rev- 
ocable or  not  as  tbe  nature  of  the  agreement  may 
determine.  Tbe  terms  of  the  offer  and  the  consid- 
eration it  rests  on  may  render  it  binding  and  ir- 
revocable; or  a  failue  to  withdraw  such  offer,  even 
when  in  its  nature  it  to  revocable,  until  It^as  been 
accepted  by  actual  incorporation,  may  so  bind  the 
offerer  that  he  cannot  afterwards  withdraw  it. 
When  it  rests  on  a  valuable  consideration,  such  as 
a  promise  for  a  promise,  then  as  a  role  it  becomes 
an  irrevocable  option  provided  incorporation  ac- 
cording to  the  terms  of  the  offer  to  perfected  within 
a  reasonable  ttmew  Knox  v.  Gblldersburg  Land 
Co.  80  Ala.  180L 

Oases  hciding  that  subsorfptiofi  cannot  be   vHth' 

draum. 

Tbe  old  Bnglish  rule,  which  has  been  largely 
recognized  in  this  country,  was  that  one  who  signs 
a  preliminary  subscription  paper  cannot  withdraw 
Uierefrom  without  the  consent  of  all  the  other  sul>- 
scrlbers.   Kidwelly  Canal  Co.  v.  Baby,  Z  Price,  08. 

That  rule  has  been  recognised  in  tbe  following 

The  promise  on  the  part  of  each  subscriber  fum- 
tohes  a  consideratioo  for  tbe  promise  of  the  others 
which  will  prevent  their  withdrawal,  even  before 
the  formation  of  tbe  corporation.  Cross  v.  Pinck- 
neyvllle,  17111.64. 

A  subscriber  to  the  capital  stock  can  never  with- 
draw  or  be  released  without  the  consent  of  all  the 
subscribers.  Hughes  v.  Antietam  Mfg.  Co.  84  Md. 
816. 

After  tbe  signing  of  tbe  paper  there  can  be  no 
withdrawal  by  mere  notice  to  the  promoters  of 
declination  to  take  tbe  stock  without  the  consent 
of  the  other  stockholders.  Haskell  v.  Sells,  14  Mo. 
App.  91. 

The  subscription  cannot  be  withdrawn  without 
the  consent  of  tbe  other  subscribers.  Johnson  v. 
Wabash  ft  Mt.  T.  ftPL  Boad  Co.  16  Ind.  880.  The 
court  says  that  perhaps  the  subscriber  to  tbe  pre. 
liminary  paper  may  delay  the  organization  of  tbe 
corporation  by  refusing  to  sign  the  articles  of  as- 
sociation, but  that  when  the  requtolte  number  to 
obtained  and  the  articles  are  filed  the  corporation 
may  maintain  suit  on  the  preliminary  subscrip- 
tion paper. 

In  Jewett  v.  Talley  B.  Go.  84  Ohio  St.  6(0,  it  is 
held  that  a  change  in  the  amounts  subscribed  by 
parties  who  had  induced  others  to  subscribe  on  tbe 
faith  of  their  subeorlption  before  handing  tbe  8ul>- 
scrlption  paper  in  was  a  fraud  on  the  other  sub- 
scribers and  therefore  void. 

In  Afhuelot  Boot  ft  S.  Co.  v.Hoit,  56  N.  H.  648, 
the  oonrt  in  considering  the  liabUity  of  one  who 
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the  organization  of  the  corporation  that,  for 
reasons  satisactory  to  himself,  he  withdrew  his 
subscription.  The  court  ruled  that  the  de- 
fendant had  a  right  to  withdraw  his  subscrip- 
tion at  any  time  before  the  organization  of  the 
corporation  was  completed;  and  the  Jury  hav- 
ing fouDd,  as  a  matter  of  fact,  that  the  with- 
drawal was  before  the  orgauizatioD  of  the 
corporation  was  completed,  a  verdict  for  the 
defendant  was  affirmed,  and  judgment  ren- 
dered thereon. 

In  Hud9on  Real  Estate  Co,  v.  Tower  (1892) 
166  Mass.  82,  the  action  was  founded  on  a  sub- 
scription to  the  capita]  stock  of  an  unorganized 
corporation,  and  the  defense  was  based  on  an 
alleged  withdrawal  of  the  subscription.  The 
right  to  withdraw  was  controverted.  The 
court  held  that,  at  the  time  when  the  defendant 
signed  the  subscription  paper  declared  on,  it 
was  not  a  contract,  for  want  of  a  contracting 


party  on  the  other  side;  that,  while  such  a  sub- 
scription may  become  a  contract  after  the  cor- 
poration has  been  organized.  sUll,  until  the  or- 
ganization is  effected  and  the  subecription  is 
accepted,  it  la  a  mere  proposition  or  offer, 
which  may  be  withdrawn,  like  any  other  un- 
accepted proposition  or  offer. 

It  is  urged  by  the  counsel  for  the  plaintiff 
corporation  that  such  subscriptions  create 
binding  and  enforceable  contracts  between  the 
subscrioers  tbem8elves,and  are  therefore  irrevo- 
cable, except  with  the  consent  of  all  the  sub- 
scribers, and  some  of  the  anthorities  dted  by 
him  seem  to  sustain  that  view.  But  we  find 
on  examination  that  such  views,  when  ex- 
pressed, are  in  most  cases  mere  dicta,  and  that 
the  cases  are  very  few  in  which  such  a  doctrine 
has  been  acted  upon.  Reason  and  the  weight 
of  authority  are  opposed  to  such  a  view.  Of 
course,  subscription  papers  may  be  so  worded 


had  offered  a  gmtuitj  to  a  corporation  in  consider- 
ation of  subscription  by  other  penons,  says,  one 
of  the  first  acts  to  be  done  was  the  procuriofr  of 
subsoriptfoDS  to  stock,  and  if  the  parties  who  sub- 
scribed therefor  were  not  bound  by  their  subscrip- 
tion It  would  be  strange  indeed. 

In  Minneapolis  Threshing  Mach.  Co.  v.  Davis,  40 
Minn.  110, 8  L.  B.  A.  798,  the  court  in  considering  a 
case  of  alleged  conditional  subscription  apparently 
approved  the  rule  that  the  signing  of  asubscrlptloa 
paper  forms  a  contract  between  the  subscribers  to 
become  stockholders  immediately  upon  the  form- 
ing of  the  company,  and  as  between  them  It  is  irrev- 
ocable from  its  date,  unless  canceled  by  consent 
of  all  the  subscribers  before  it  is  accepted  by  the 
oorporatlon. 

If  the  subscriber  has  done  enough  to  entitle  him 
to  participate  in  the  organization  he  cannot  escape 
liability  by  refusing  to  sign  the  articles  of  associa- 
tion.   Peninsular  R.  Co.  v.  Duncan,  28  Mich.  ISO. 

In  Ryder  v.  Alton  &  8.  R.  Co.  18  111.  516,  where  an 
attempt  was  made  to  withdraw  a  subscription  be- 
fore the  corporation  was  fully  organized,  the  court 
field  that  the  subscriber  had  no  right  to  rescind  his 
contract  at  pleasure. 

A  subscriber  cannot  withdraw  his  subscription, 
even  when  it  is  conditional,  unless  unreasonable 
delay  occurs  in  performing  the  condition.  Crav- 
ens V.  Eagle  Cotton  Mills  Co.  120  Ind.  d. 

In  West  V.Crawford,  80Cal.l9,  a  suit  was  brought 
to  enforce  subscription  contracts,  and  it  was  an- 
swered that  defendant  had  repudiated  the  con- 
tract and  notified  the  corporation  that  it  would  not 
pay  the  subscription,  but  the  court  held,  without 
expressly  discussing  the  question  of  the  right  to 
withdraw,  that  the  mutual  promises  of  the  sub- 
flcribers  made  a  valid  and  binding  contract  which 
could  be  enforced  on  behalf  of  the  corporation. 

A  subscription  for  stock  of  a  corporation  cannot 
be  rescinded,  even  with  the  consent  of  the  direct- 
ors, in  the  absence  of  fraud  or  mistake,  without 
the  unanimous  consent  of  all  the  stookholdexs. 
Pacific  Fruit  Co.  v.  Coon,  1G7  Cal.  447. 

Although  the  oorporatlon  is  not  incorporated  the 
subscription  becomes  binding  If  obligations  are 
incurred  on  the  faith  of  it.  Garr  ▼.  Bartlett,  72  Me. 
120. 

If  the  subscription  is  to  existing  companies 
which  are  contemplating  consolidation  it  cannot  be 
withdrawn  on  the  ground  that  the  consolidated 
company  is  not  in  existence,  if  the  only  thing  neces- 
sary is  to  file  the  agreement  for  consolidation 
with  the  proper  o£Bcer,  who  has  no  discretion  to 
reject  It.  McClure  v.  People*s  Freight  B.  Co.  90  Pa. 
271. 

The  subscription  to  the  original  or  initiatory 
stock  of  a  corporation  becomes  irrevocable  at  the 
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instant  when  all  prerequisites  made  eeteotial  by 
law  to  the  granting  of  a  charter  have  been  com- 
plied with.  Cartwiight  v.  Dickinson,  88  Tenn.  €t, 
7  U  R.  A.  708. 

doses  permittting  wUhdrawaL 

No  such  consent  of  other  subscribers  as  was  re- 
quired by  the  early  English  rule  is  now  required. 
If  every  one  of  the  other  subscribers  should  object 
yet  it  is  the  right  of  a  subscriber  to  withdraw  be- 
fore the  corporation  is  formed.  It  Is  merely  a  ques- 
tion of  giving  due  notice  of  his  withdrawal.  Hudson 
Real  Estate  Co.  v.  Tower,  181  Mass.  10. 

Until  the  organization  of  the  corporation  tba 
subscription  is  a  mere  promise  or  oflTer  which  may 
be  withdrawn  like  any  other  unaccepted  offer. 
Until  the  corporation  is  organised  the  writing  does 
not  take  effect  as  a  contract  because  the  contem- 
plated party  to  the  contract  on  the  other  side  is  not 
yet  in  existence,  and  for  this  reason  there  being  no 
contract  the  whole  undertaking  is  inchoate  and 
incomplete  and  since  there  is  no  contract  the  party 
may  withdraw.  Hudson  Real  Estate  Oo.  v.  Tower, 
XB8Mas9.82. 

A  promoter  of  an  Intended  corporation  has  a 
right  to  withdraw  his  subscription  before  orgaol- 
ntion,  acceptance,  and  the  Incurring  of  expenses 
or  liability  on  the  faith  of  XU  Patty  v.  HHJsboro 
RoUer  Mill  Co.  4  Tex.  Civ.  App.  281. 

If  when  the  company  is  organized  the  subscriber 
refuses  to  comply  with  his  agreement  to  take  the 
stock,  the  court  of  equity  wUl  not  compel  him  to 
do  so.  Strasburg  R.  Go.  v.  Bohternaoht,  21  Pa.  2SQ, 
80  Am.  Dec.  48. 

A  subscriber  may  withdraw  at  any  time  before 
the  articles  of  association  are  filed.  Garrett  v. 
Dillsburg  ft  M.  R.  Co.  78  Pa.  486. 

A  subscription  to  stock  may  be  revoked  at  any 
time  before  it  becomes  a  complete  contract. 
Painesville  Nat.  Bank  v.  King  Tarnish  Go.  1  Toledo 
Legal  News,  804. 

Until  the  corporation  is  organised  and  while  the 
articles  remain  in  the  hands  of  the  subscriber  be- 
fore being  filed  he  may  erase  his  subsoriptioa  en- 
tirely,  or  modify  It  as  he  sees  fit.  Buit  v.  JT^arrar,  24 
Barb.  518. 

If  the  subscription  paper  la  not  sufiloient  In  and 
of  itself  to  form  a  binding  contraot,  the  subscriber 
may  withdraw  at  any  time  before  the  oorpoeatloo 
is  formed  or  anything  Is  done  oo  rellanoe  of  the 
subscription.  Plank*s  Taveni  Co.  ▼.  Burkhard,  87 
Mich.  182. 

If  the  charter  requires  aa  advance  payment  In 
case  of  subscription  before  organisation  of  the 
company  a  subscription  without  such  payment  will 
not  be  binding,  but  It  may  be  withdrawn  before  it 
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as  to  create  bindiog  ooDtracts  between  the 
Bubscdbers  themselTes.  But  We  are  DOt  now 
speaking  of  suchsubscriptionB,  or  of  volantarj 
and  gratuitous  subflcriptioDS  to  public  or  char- 
itable objects,  which,  when  accepted  and  acted 
upon,  become  binding.  We  are  now  speakine 
only  of  subscriptions  to  the  capital  stock  of 
proposed  business  corporations.  With  regard 
to  such  subscriptions,  we  regard  it  as  settled 
law  that  they  do  not  become  binding  upon  the 
8ul)8criber8  till  the  corporations  have  been  or- 
ganized, and  the  subscriptions  accepted,  and 
that  till  then  the  subscribers  have  a  right  to 
revoke  their  subscriptions.  And  in  view  of  the 
fact  that  such  subscriptions  are  often  obtained 
by  overpersuasion,  and  upon  sudden  and  hasty 
impulses,  we  are  not  prepared  to  say  that  the 
rule  of  law  which  allows  such  a  revocation 


is   not    founded    in    wisdom.       We    think 

It  IS. 

In  the  present  case  an  old  man— upwards  of 
eighty  years  of  age,  and  now  dead— was  in- 
duced to  subscribe  for  twenty  shares  of  stock 
in  a  proposed,  but  not  then  organized,  manu- 
facturing corporation;  but  after  a  little  reflec- 
tion he  determined  to  revoke  his  subscription, 
and  withdraw  from  the  enterprise.  He  notified 
the  agent  of  the  promoters,  through  whom  bis 
subscription  had  been  obtained,  of  his  determi- 
nation to  withdraw,  and  requested  him  to  take 
his  name  off  the  subscription  paper.  And  he 
again  sent  word  by  his  son  to  have  his  name 
taken  off.  And  notice  of  his  withdrawal,  and 
of  his  request  to  have  his  name  taken  off  of  the 
subscription  paper,  was  given  to  Uie  other 
subscribers  at  one  of  their  meetings,  and  before 


Is  accepted  by  the  corporation.  Tsffgart  v.  West* 
em  Maryland  tLCo.Zi  Md.  608. 89  Am.  Dec.  760. 

A  preliminary  suteorlption  may  be  withdrawn  at 
any  time  before  acoeptanoe  of  the  charter  by  the 
corporation.  Gleaves  v.  Brick  Church  Tamp.  P. 
Co.  1  Sneed,  491. 

A  subscription  by  a  bank  to  a  corporation  to  be 
organized  to  run  a  creamery  may  t)e  withdrawn 
before  any  act  is  done  or  expenditures  made  on 
the  faith  of  it.  Holt  v.  Winfleld  Bank,  26  Fed.  Bep. 
812. 

If  a  subscriber  is  not  made  an  incorporator,  but 
ia  igiQored  in  that  proceeding,  be  may  sntisequently 
-withdraw  his  subscription  before  the  corporation 
accepts  it.  Tilsonburg  Agri.  Mfg.  Go.  v.  Good- 
rich, 8  Out  Bep.  666  0885). 

lUeoai  contrdcL 

If  the  subscription  contract  is  illegal  because 
contrary  to  the  laws  of  the  state  the  subscriber 
may  withdraw  his  subscription  and  recover  the 
amount  paid  at  any  time  before  the  contract  is 
consummated.  Knowlton  v.  Congress  A  E.  Spring 
Co.  14  Biatchf.  86L 

Agreement  to  mhserflta. 

Some  distinction  has  been  drawn  between  agree- 
ments to  subscribe  and  subscriptions. 

Ad  agreement  to  subscribe  for  a  certain  number 
of  shares  of  tlie  stock  of  a  corporation  when  sub- 
scription books  shall  be  opened  will  not  make  the 
contractor  a  subscriber.  But  he  may  be  liable  for 
breach  of  his  contract  to  take  stock.  Thrasher 
V.  Pike  County  B.  Co.  25  HL  896$  Mt.  Sterling  Coal 
Boad  Go.  V.  Little,  14  Bush,  420. 

When  a  person  enters  into  a  valid  contract  with 
a  corporation  to  subscribe  for  a  certain  number  of 
shares  of  its  stock,  his  refusal  to  comply  with  his 
contract  without  fraud  on  the  part  of  the  corpora- 
tion will  give  the  corporation  a  right  to  recover 
such  damages  as  It  may  have  sustained.  Quick  v. 
Lemon,  106  111.  678. 

Stotii/ory  ruZes. 

In  Tilsonburg  Agrt.  Mfg.  Co.  v.  Goodrich,  8  Out. 
Rep.  605  (1885),  it  is  stated  that  under  the  English 
corporation  act  of  1862,  a  subscriber  of  the  memo- 
randum of  association  is  bound  to  take  from  the 
corporation  as  many  shares  as  he  has  subscribed 
for  whether  or  not  the  shares  have  been  allotted  to 
him. 

Although  the  charter  gives  a  right  to  withdraw 
subscriptions  upon  certain  conditions,  the  sub- 
scription cannot  be  withdrawn  unless  the  subscriber 
briDgs  himself  within  the  conditions.  Greenville 
*  a  B.  Co.  V.  Smith,  0  Bich.  L.  01. 

A  subscriber  to  a  corporation  to  be  organized 
under  the  Pennsylvania  act  of  1874  may  withdraw 
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his  subscription  at  any  time  before  the  articles  of 
incorporation  are  ready  for  filiog  in  the  office  of 
the  secretary  of  the  commonwealth.  Auburn  Bolt 
ft  N.  Works  T.  Shuitz,  148  Pa.  2S6;  Muncy  Traction 
Bngine  Ca  v.  Green,  Id.  diO. 

Under  the  New  York  railroad  law  of  1848,  merely 
signing  the  preliminary  subscription  paper  would 
not  bind  the  subscritier  so  that  he  could  not  with- 
draw his  subscription.  Brie  ft  N.  Y.  C  B.  Co.  v. 
Owen,  82  Barb.  016. 

Under  the  New  York  plank  road  act  of  1847,  only 
those  who  subscribe  the  articles  of  association,  and 
not  those  who  sign  the  preliminary  subscnrlption, 
were  bound  by  their  engagement.  Pougbkeepeie 
ft  8.  P.  PI.  Boad  Co.  V.  Griffin,  24  N.  Y.  160,  Bevers- 
ing  21  Barb.  451. 

Under  the  New  York  railroad  act  of  1848,  sub- 
scription to  the  preliminary  pai>er  did  not  make 
one  a  stockholder  in  the  corporation.  Subscrip- 
tion to  the  articles  of  association  or  to  the  sub- 
scription books  was  necessary  for  that  purpose. 
Troy  ft  a  B.  Co.  V.  Tibbits,  18  Barb.  297. 

In  Buffalo  ft  N.  Y.  a  B.  Co.  v.  Dudley,  14  N.  Y. 
886,  Seiden,  J.,  says,  upon  the  principles  of  the 
common  law  alone  the  subscription  would  be  in- 
valid,  and  might  be  withdrawn  at  any  time  before 
tbe  completion  of  the  incorporation.  But  in  such 
case  if  the  party  subscribing  suffers  his  subscrip- 
tion to  renuiln  unrevoked  until  the  incorporation 
is  perfected  his  subscription  becomes  obligatory. 
But  under  the  New  York  statute  that  rule  is  su- 
perseded and  subscriptioos  are  expressly  autborw 
ised  to  be  made  in  anticipation  of  incorporation, 
and  validity  is  given  to  tbem  if  they  are  made  in 
accordance  with  the  requirements  of  the  statute- 

Effeet  of  death  of  suhscrfber. 

Where  the  agreement  is  revocable  death  will  ter- 
minate it. 

An  offer  to  subscribe  is  revocable  at  any  time  be- 
fore it  has  been  accepted  by  the  corporation,  and 
is  therefore  revoked  by  the  death  of  the  one  mak- 
ing the  offer  before  it  is  accepted  by  the  company. 
Wallace  v.  Townsend,  48  Ohio  St.  687. 

Under  a  statute  providing  for  the  organisation 
of  a  corporation  In  a  particular  manner  pointed 
out  the  liability  of  one  who  merely  signs  a  prelimi- 
nary-paper is  canceled  by  his  death  before  the  arti- 
cles of  incorporation  are  signed  and  filed  so  that 
the  corporation  is  brought  mto  existence.  Seda- 
lia,  W.  ft  S.  B.  Co.  V.  Wilkerson,  88  Mo.  285. 

But  if  it  is  not  revocable  the  obligation  may  be 
enforced  against  the  subscriber^  estate. 

Death  of  the  subscriber  k>efore  the  orRanisation 
of  the  corporation  will  not  cancel  his  liability  on 
his  subscription.  Tonica  ft  P.  B.  Co.  v.  McNeely, 
21 IIL  71.  B.  P.  F. 
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the  corporation  was  organized.  We  think  his 
withdrawal  was  legal  aod  complete,  and  that 
DO  action  to  recover  the  amount  of  his  sub- 
scripUon  is  maintainable. 


Other  grounds  are  urged  in  defense  of  tlM 
action,  but  it  is  unnecessary  to  oonaider  Ukem. 
Judgment  for  ddfendanL 


NEBRASKA  SUPREME  COURT, 


Abigail  A.  BROTHERTON,  Admx..  etc.,  of 
Hiram  S.  Brother  ton,  Plff.  in  Err., 

MANHATTAN  BEACH  IMPROVEMENT 

COMPANY. 


(. 


.Neb.. 


.) 


*1.  JUegUgeneB  is  the  failnre  to  exer- 
cise such  care*  prudence,  and  forethouflrbt 
as,  under  the  oircumstanoes,  duty  requires 
should  be  (ri\ren  or  exercised.  It  may  consist  in 
the  omlflsloo  to  do  somethloff  which  a  reasonable 
man,  guided  by  those  considerations  which  or- 
dinarily regulate  the  conduct  of  human  affairs, 
would  do. 

2.  To  establish  a  cause  of  action  based 
on  neg^lif^nce*  it  is  not  sufficient  for  the 
plaintiff  to  show  that  negligence  existed,  but  be 
must  also  show  that  the  negligence  pleaded  and 
proved  was  the  proximate  cause  of  the  injury 
complained  of. 

8<  A  person  owing  a  dutjr  towards  an- 
other may  be  liable  for  injuries  result- 
ing to  the  latter,  although  the  former  was  in  the 
first  instance  in  no  wise  negligent,  and  although 
the  latter  may  by  his  own  negligence  have 
placed  himself  in  a  position  of  danger,  provided 
that  after  discovering  the  iatter*s  danger  the 
former  failed  to  take  reasonable  precautions, 
which,  had  they  been  taken,  would  have  averted 
the  Injury. 

4.  A  company  maintaining  a  bathing  re- 
sort*  and  letting  out  its  privileges  to  the  public 
for  hire.  Is  bound  to  take  such  precautions  for 
the  safety  of  bathers  as  a  person  of  ordinary 
prudence  would  take  under  the  circumstances; 
and  whether  or  not  proper  precautions  have 
been  taken  is,  ordinarily,  hke  other  questions  of 
negligence,  a  question  of  fact. 

6«  A  ecordingly»  where  such  a  company 
was  notified  of  a  bather's  disappear- 
ance* so  soon  after  he  had  been  seen  as  to 
warrant  the  inference  that  an  immediate  search 
in  the  water  would  have  resulted  in  his  rescue 
before  death,  and  the  company  had  no  one 
present  to  watch  bathers  and  rescue  those  in 
danger,  and  such  agents  of  the  company  as 
were  present  failed  to  make  a  search  in  the 
water  for  the  missing  man,  it  was  erroneous  to 
instruct  the  Jury  to  return  a  verdict  for  the  de- 
fendant. 

(May  19,  1808.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  bold  de- 
fendant liable  for  negligence.wbicb  was  alleged 

^Headnotes  by  InviinB.  C 

Nons.— For  negligence  as  to  bathing  resorts*  see 
also  Boyce  v.  Union  P.  R.  Co.  (Utah)  18  L.  R.  A. 
800;  McQraw  v.  District  of  Columbia  (D.  C.  App.) 
S5  L.  R.  A.  601. 
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to  have  caused  the  death  of  plaintiff's  intes- 
tate.   Reversed. 

The  facts  are  stated  in  the  Oommissioner'a 
opinion. 

Afr.  B.  G.  Bnrbank  for  plaintiff  in  error. 

Ifes9r$,  Gref^rj,  Da7»  «  Dajr  for  de- 
fendant in  error. 


C,  filed  the  following  opinion: 
This  was  an  action  under  chap.  21,  Comp. 
Btat.,  by  Abigail  A.  Brotberton,  as  administrm- 
trix  of  her  son,  Hiram  Brotherton.  to  recover 
damages  on  account  of  the  death  of  her  intes- 
tate, alleged  to  have  been  caused  by  the  de- 
fendants negligence.  At  the  close  of  the  eii- 
deoce  the  district  court  directed  the  jury  to  re- 
turn a  verdict  for  the  defendant.  The  correct- 
ness of  this  instruction  is  presented  for  review. 
The  evidence  discloses  that  Brotherton,  a  youth 
seventeen  years  of  age,  together  with  one 
Campion,  a  youth  of  about  the  same  age,  both 
residing  in  Omaha,  went  together,  on  the  8th 
day  of  August,  1892,  to  Lake  Manawa,  a  sum- 
mer resort  in  Pottawattamie  county,  Iowa. 
There  is  on  the  shore  of  this  lake  an  eatabliah- 
ment  maintained  by  the  defendant  company 
for  the  purpose  of  affording  facilities  to  tnitbers. 
There  are  bath  houses,  toboggan  slides  in  the 
water,  a  platform  for  divini;,  and  it  seems, 
also,  certain  other  resorts  on  the  shore,  such  as 
a  restaurant,  a  photograph  gallery,  and  a 
shooting  gallery.  The  privileges  of  these  fa- 
cilities are  let  out  to  the  public  by  the  defendant 
company  for  hire.  Brotherton  and  Campion 
arrived  at  the  beach  about  4  o'clock  in  the 
afternoon,  paid  the  customary  fee  for  balhins 
privileges,  donned  bathing  suits,  and  entered 
the  water.  Campion  seems  to  have  been  very 
expert  as  a  swimmer.  Brotherton  was  able  to 
swim,  but  was  not  expert.  They  remained 
in  the  water  not  leas  than  half  an  hour,  and 
perhaps  more  than  three  quarters  of  an  hour 
and  were  together  most  of  the  time.  Finally 
Campion  returned  to  the  bath  house,  believ- 
ing that  Brotherton  had  preceded  him.  Not 
finding  him  there,  he  made  inquiry,  and  learn- 
ing that  he  had  not  returned,  went  back  to 
the  lake,  and  searched  for  bim  among  the 
bathers.  He  was  not  found,  and  his  loss  was 
reported.  This  resulted  in  a  search,  through 
which  his  dead  body  was  discovered  about  10 
o'clock  that  night  at  the  bottom  of  the  lake. 
The  plaintiff  alleged  negligence  on  the  part  of 
the  defendant  In  failing  to  provide  suitable 
guards,  and  notices  whereby  the  depth  of  the 
water  should  be  indicated;  in  failing  to  provide 
proper  management  to  superintend  bathing; 
and  in  failing  to  provide  means  for  resuscitatr 
ing  persons  overcome  by  strangulation  or  other- 
wise while  in  the  water;  also,  in  failing  to 
maintain  appliances  to  avoid  drowning,  and 
for  the  purpose  of  resuscitation;  further,  that 
no  person  was  present,  on  behalf  of  the  defend- 
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-mjai,  to  search  for  or  recover  Brothertoo,  Im- 
znediately  uponbia  dlsappearaDoe  from  the  8ur< 
*£ ace  of  the  water.    These  averments  of  negli- 

fence  are  more  specific  in  the  petition  than  we 
ave  given  them  here,  but  what  we  have  said 
"in  a  general  way' covers  the  averments. 

Except  on  one  point,  we  think  the  facts  were 
^euch  as  to  f  uUy  warrant  the  action  of  the  trial 
^court.    There  is  evidence  tending  to  show  that, 
proceeding  from  the  shore  outward,  the  water 
-was,  for  more   than  100  feet,  comparatively 
shallow.    Through  this  shallow  water  exten- 
ded the  diving  platform  referred  to.    In  it  were 
-also  constructed  two  toboggan  slides.    A  few 
feet  beyond  the  end  of  the  platform  and  the 
K>uter  toboggan  slide,  there  is  evidence  tendine 
to  show  that  there  was  a  sudden  deepening  of 
the  water,  so  that  in  the  course  of  a  very  few 
-steps  it  deepened  from  5  or  6  feet  to  15  or  20. 
Brotherton's  body  was  found  in  this  deep  water. 
There  was  on  the  outer  toboggan  slide  a  sign 
«8   follows:    "Dangerous.    Keep  Off  unless 
You  can  SwimT'    This  manifestly  referred  to 
-the  toboggan  slide,  and  to  nothing  else.    There 
were  no  life  lines,  and  no  other  agns  to  warn 
awimmers  of  the  depth  of  the   water.    In  a 
proper  case,  the  failure  of  persons  maintaining 
-a  public  bathing  place  to  protect  their  patrons 
by  suitable  lines  or  warnings  might  afford  a 
l^round  of   recovery  in  case  of  injurv*    But 
there  is  absolutely  nothing  in  the  eviaence  to 
«bow  that  Broiherton's  death  was  in  any  man- 
•oer  due  to  the  failure  of  the  company  to  pro- 
vide such  safeguards.    There  is  no  evidence 
"Whatever  touching  the  circumstances  of  his 
drowning.    He  and  Campion    bad  twice,  at 
'least,  swam  out  from  the  outer  toboggan  slide 
intu  deep  water.    There   is  nothing  to  show 
that  Brotherton  was  not  aware  of  the  depth  of 
the    water.    They  had  returned,  and,  when 
Brotherton  was  last  seen  by  any  witness,  it  was 
lay  Campion  himself,  who  testifies  that  they 
were  standing  near  the  platform,  at  a  point 
where  the  water  was  about  knee  deep.    Cam* 
,pion's  attention  was  then  distracted  by  a  conver- 
sation among  other  bathers  near  by.      He  pro- 
<;eeded  thence  to  the  bath  house,  thinking  that 
Brotherton  had  preceded  him.  How  Brotherton 
.got  back  into  the  deep  water.and  what  occurred 
there,  are  not  revealed  by  any  evidence.    It  is 
sot  sufficient  to  establish  a  case  for  the  plaintiff 
that  negligence  should  be  proved  on  the  part 
•of  the  defendant,  but  it  must  also  appear  that 
the  negligence  proved  was  the  proximate  cause 
-of  theiniurjr.    So  far  we  have  nothing— unless 
we  indulge  in  conjecture  absolutely  unfounded 
•on  anv  facts  established — to  show  that  the  fail- 
Tire  of  the  company  to  provide  life  lines  at  the 
"boundary  of  the  shallow  water,  and  danger  sig- 
tials  beyond  them,  had  any  connection  what- 
*ever  with  Brotherton's  death. 

But  we  think  that  there  was  evidence  rele- 
vant to  the  issues,  in  regard  to  subsequent  facts, 
which  should  have  been  submitted  to  the  jury. 
Even  though  the  defendant  had  not  been  in 
«any  wise  negligent  In  providing  facilities  for 
"ttie  bathers,  and  although  the  deceased,  by  his 
own  ne/^ligence,  may  have  placed  himself  in 
auch  a  situation  that  his  life  was  in  danger, 
atill,  if  the  company,  after  becoming  aware  of 
auch  facts,  was  guilty  of  negligence,  but  for 
which  Brotherton's  life  would  not  have  been 
loat,  it  was  still  liable.    One  of  the  allegations 
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of  negligence  is  that  the  company  did  not  have 
present  any  person  or  persons  auperinteoding 
the  bathing,  or  to  search  for  and  recover 
Brotherton  upon  hia  disappearance  from  the 
surface.  Campion's  testimony  is  that  after 
leaving  Brotherton  he  went  immediately  to  the 
bath  house  on  the  shore,  and,  on  discovering 
that  Brotherton  had  not  preceded  him,  he  at 
once  notified  the  person  in  charge  of  the  bath 
house  of  the  facts.  Instead  of  immediately  in- 
stituting a  search  upon  the  water,  this  person 
advised  Campion  to  look  in  the  photograph 
gallery  and  in  a  saloon  on  the  shore.  Campion 
knew,  from  Brotherton's  hablta,  that  he  would 
not  be  in  the  saloon.  He  did  look  elsewhere 
on  the  shore,  and  then  returned  to  the  water 
and  began  diving,— if  his  own  testimony  is  to 
be  believed, — searching  for  the  body,  and  for 
some  time  no  effort  was  made  by  any  of  the 
company's  employees  to  search  m  the  water. 
Negligence  is  the  failure  to  exercise  such  care, 
prudence,  and  forethought  as,  under  the  cir- 
cumstances, duty  requires  should  be  given  and 
exercised.  It  is  the  omission  to  do  something 
which  a  reasonable  man,  guided  by  those  con- 
siderations which  ordinarily  regulate  the  con- 
duct of  human  affairs,  would  do,  or  doing 
something  which  a  prudent  and  reasonable  man 
would  not  do.  Foxtoortliy  v.  Hiastingi,  28  Neb. 
772.  As  has  been  repeatedly  said,  the  existence 
of  negligence  is  generally  a  question  of  fact. 
It  is  for  the  Jury  to  determine,  where  the  facta 
are  ^isputed,  or  where,  from  the  undisputed 
facts,  different  minds  may  reasonably  draw 
different  conclusions  as  to  theexistlnce  of  neg- 
ligence. This  company  was  engaged  in  the 
business  of  carrying  on  a  bathing  resort.  It 
let  out,  for  hire,  the  privileges  of  that  resort. 
The  evidence  tends  to  show  that  for  several 
years  it  was  frequented  during  the  bathing  sea- 
son by  an  average  of  10,000  bathers  a  month. 
It  is  disclosed  that  the  company  kept  at  the 
beach  a  boat  for  the  express  purpose  of  use  in 
case  of  accident  to  bathers.  But  there  does 
not  seem  to  have  been  any  one  whose  duty  it 
was  to  watch  over  the  bathera,  or  to  rescue 
those  in  danger.  In  this  case  notice  was 
brought  home  to  an  agent  of  the  company, 
close  to  the  shore,  that  a  bather  was  missing, 
by  Campion's  Inquiry  upon  entering  the  bath 
house.  Campion  says  that  he  told  this  man 
that  he  was  unable  to  find  Brotherton  two 
minutes  from  the  time  he  left  the  latter.  Cam- 
pion may  have  mistaken  the  time.  But  we 
have  evidence  other  than  his  own  estimate. 
From  the  testimony  as  to  the  depth  of  th^ 
water,  coupled  with  the  testimony  of  Cam- 
pion that  when  be  last  saw  Brotherton  they 
were  standing  in  water  knee  deep  it  would  seem 
that  Brotherton  must  have  proceeded  out 
into  the  lake  about  76  feet  before  he  got  be- 
yond his  depth.  Campion  must  then  have 
been  on  the  way  to  the  bath  house.  Assum- 
ing Campion's  testimony  to  be  true,  the 
proof  rises  to  a  moral  certainty  that  when 
Campion  first  disclosed  Brotherton's  absence 
the  latter  could  not  have  been  dead.  Assum- 
ing again  the  truth  of  Campion's  testimony, 
instead  of  at  once  taking  measures  to  search 
for  Brotherton  in  the  waier,where  he  was  last 
seen  and  where  the  danger  existed,  no  search 
whatever  was  made  by  the  company, 
and      their     direction     to     Campion     waa 
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to  search  on  the  shore,  where  do  dao^r  was 
to  be  apprehended.  We  thiDk  that  it  isa  rea- 
aooable  inference  Uiat  persons  of  ordinary  pru- 
dence, conducting  a  bathing  resort  frequented 
by  10,000  people  a  month,  should,  in  the  exer- 
cise of  ordinary  care,  keep  some  one  on  duty 
to  supervise  bathers  and  rescue  any  apparently 
in  danger;  and,  if  not^  that  it  is  certainly  a 
Reasonable  inference  that  persons  so  situated 
should,  on  ascertaining  that  a  person  last  seen 
in  the  water  is  missing, — without  a  moment's 
delay,— exert  every  euort  to  search  for  that 
person  in  the  water,  and  not  merely  advise  a 
youthful  companion  of  the  missing  person  to 
search  on  the  land,  and  coolly  watch  the  result 
of  such  search.  We  think,  in  this  aspect  of 
the  case,  and  in  this  only,  the  evidence  pre- 
•ented  an  issue  which  should  have  been  sub-  ^ 


mitted  to  the  Jury,  and  for  that  reason  the  per- 
en&ptory  instruction  was  erroneous. 

Out  of  abundance  of  caution,  it  may  he  weD 
to  repeat  that  our  comments  on  the  evidence 
have  been  based  upon  that  theory  of  it  most 
favorable  to  the  plaintiff,  as  is  required  by  the 
manner  in  which  the  ease  is  presented.  The 
evidence  upon  the  vital  points  was  conflicting. 
It  was  for  the  Jury,  and  no  more  for  thia 
court  than  for  the  district  court,  to  pass  upon; 
and  we  are  expressing  no  opinion  whatever  in 
regard  to  the  weight  of  conflicting  evidence, 
or  even  as  to  the  inference  which  the  jurj 
should  draw  from  undisputed  facts.  We 
merely  hold  that  the  evidence,  viewed  in  ooe 
ligbt,  justified  an  inference  favorable  to  tb» 
plaintiff,  should  the  Jury  draw  such  inference.. 

Reteried  and  remandku 


MINNESOTA  SUPREME  COUR.. 


UNITED  STATES  EXPRESS  COMPANY, 

AppL, 

V. 

August  T.  KOERNER.  Rupt. 
i Minn. ) 

*  1  •  Defeadant  delivered  to  the  platntiff 
ezpresNB  eotuptuay  at  8l  Paul,  Mion.,  to  be 
carried  to  Washlnirton.  D.  C,  a  sealed  paokaire 
coDtalninflr  twenty  registered  United  States  irov- 
emment  t>ondsof  the  value  of  $234,000,  informed 
it  tbat  the  value  was  $1,000,  conoealed  from  it 
that  they  were  of  greater  value,  and  paid  for 
carrying  the  same  76  cents,  which  was  the  usual 
price  forso  carrying  such  a  package  of  the  value 
of  only  $1,000.  In  an  action  to  recover  additional 
compeneation,— ^«^d,  in  case  of  loss,  the  limit  of 
plaintiif^a  liability  was  for  failure  to  deliver  $1,. 
000  worth  of  such  tx)nd8,  and  it  is  not  entitled  to 
recover  on  the  theory  that,  in  case  of  loss,  the 
limit  of  its  liability  was  for  failure  to  deliver  the 
wbole  $284,000  worth  of  bonds. 

2.  Held*  farther,  it  is  entitled  to  reccrver 
compensation  Ibr  any  increase  of  risk 

within  the  $1«000  limit,  caused  by  the  fact  tbat  it 
handled  and  carried  so  valuable  a  package. 

8.   At  the  dose  of  plaintilTs  evidence 

the  court  below,  on  defecdant*s  motion,  dis- 
missed the  action.  Held,  this  court  will  not  grant 
a  new  trial  merely  because  plaintiff  may  have 
been  entitled  to  nominal  damages. 

'(July  17, 1808.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  denying 
plaintiff's  motion  for  a  new  trial  after  a  verdict 
in  favor  of  defendant  in  an  action  brought  to 
recover  compensation  for  tJbe  transportation  of 
a  package.    Affirmed, 

*Headnotes  by  Cantt,  J. 


The  facts  are  stated  in  the  opinion. 

Mr.  F.  F.  Davis  for  appellant. 

Messrs,  H.  W.  Childs  and  Ooorp  B:. 
Edgferton*  for  respondent: 

By  the  receipt  taken  by  Mr.  Koemer,  his 
limit  of  liability  is  $50  in  case  of  any  loss.  If 
we  concede  that  there  was  fraud  the  measure- 
of  compensation  that  the  state  could  recover 
against  the  express  company  in  case  of  loss  of 
the  bonds  would  have  been  just  $50. 

Shaekt  v.  Illinois  0.  R.  Co.  94  Tenn.  658.  2» 
L.  R.  A.  176;  Hnmpreffs  v.  Perry,  148  U.  S. 
628.  87  L.  ed.  588;  Stor^,  Bailm.  0th  ed.  §  565. 

Carriers  are  to  be  paid  in  porportion  to  the 
risk  I  hey  assume. 

Gibbon  V.  Paynton,  4  Burr.  3398;  Humpk- 
reys  v.  Perry,  supra. 

Canty.  J.,  delivered  the  opinion  of  the 
court : 

The  defendant,  as  treasurer  of  the  state  of 
Minnesota,  purchased  from  the  former  own- 
ers twenty  registered  United  States  frovem- 
ment  bonds  of  the  face  value  of  $10, 000  each, 
or  a  total  face  value  of  $200,000,  for  which 
he  paid  the  sum  of  $284,000.  as  an  invest- 
ment of  the  permanent  school  funds  of  this 
state.    The  bonds  were  all  registered  in  the 
names  of  such  former  owners,  and  were  by 
them  duly  assigned,  on  the  back  thereof,  to 
the  state.      Defendant,  desiring  to  have  the 
bonds  canceled  and  reissued  to  the  present 
owner,  delivered  them  in  a  sealed  envelope 
at  St.  Paul,  Minn.,  to  the  plaintiff  express 
company,  to  be  by  it  carried  to  Washington, 
D.  C.,  and  there  delivered  to  the  register  of 
the  United  States  treasury  for  that  purpose. 
The  envelope  was  addressed  to  such  register, 
and  there  had  been  indorsed  on  it  by  defend- 
ant  the  words:     ** Bonds.    Value,   $1,000.* 
Plaintiff's  agent  asked  him  what  the  pack- 
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NoiB.— For  the  effect  of  fraud  of  a  shipper  In 
attemptlner  to  obtain  lower  rates  than  those  which 
ought  to  be  paid,  see  Shaekt  v.  Illinois  C.  EL  Co. 
(TeDn.)28L.R.A.176w 

As  to  the  limitation  of  the  amount  of  liability  of 
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a  carrier  In  case  of  neffllfrence.  sec  note  to  Bailoa 
y,  GarJe  (R.  I.)  14  L.  R.  A.  438;  and  also  Alalr  v. 
Northern  P.  R.  Co.  (Minn.)  19  L.  R,  A.  764:  and  J.  J. 
Bousrlass  Co.  v.  Minnesota  Transfer  H.  Co.  (Miiua> 
80L.R.A.«a 
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mge  ooDtalned,  and  he  answered,  "Registered 
ifnited  States  Bonds. "  and  the  af^ent  stated 
that  the  charge  was  75  oents,  which  he  paid. 
He  received  from  the  agent  a  receipt,  in  which 
it  was  stated  that  the  package  is  "said  to 
eontain  bonds,  Talued  at  $1,000,"  but  further 
than  that  he  did  not  ditsclose  to  plaintiit  the 
character  or  value  of  the  contents  of  the  pack- 
age. The  package  was  safely  carried  to  its 
destination,  and  delivered  to  the  consignee. 
On  subsequently  discovering  that  the  bonds 
in  the  package  were  of  the  face  value  of 
$200,000,  the  express  company  brought  this 
action  to  recover  additional  compensation, 
and  alleges  in' its  complaint  that  defendant 
fraudulently  concealed  from  it  the  true  value 
of  the  package,  and  that  a  reasonable  com- 
pensation for  carrying  the  same,  as  aforesaid, 
was  the  sum  of  $100.  On  the  trial,  at  the 
close  of  plaintiff's  evidence,  the  court,  on 
defendant's  motion,  dismissed  the  action, 
and  from  an  order  denying  a  new  trial  plain- 
tiff appeals. 

We  are  of  the  opinion  that  the  order  ap- 
peal^ from  should  be  affirmed.  While  a 
number  of  plaintiff's  expert  witnesses  testi- 
fied that  the  service  so  pierformed  was  worth 
the  sum  of  $117,  on  cross-examination  each 
of  these  witnesses  stated  that  his  estimate  of 
the  value  was  based  on  the  assumption  that 
the  limit  of  liability,  in  case  of  loss,  was 
not  $1,000,  but  $284,000;  and  when  driven 
from  this  position  he  stated  as  a  reason  for 
bis  opinion,  in  substance  and  effect,  that  the 
express  company,  having  prepared  itself  with 
all  necessary  facilities  for  carrying  packages 
of  great  value,  was  by  defendant  s  acts  de- 

f»rived  of  the  opportunity  to  incur  a  larger 
lability,  and  earn  a  larger  fee  in  the  carry- 
ing of  this  package ;  but  that,  laying  aside 
these  considerations,  and  assuming  the  limit 
of  liability  to  be  $1,000.  the  value  of  the 
service  was  75  cents.  Under  the  circum- 
stances, plaintiff's  liability  did  not  exceed 
$1,000;  in  fact,  it  is  very  improbable  that 
Its  liability  would  even  amount  to  that  for 
the  loss  of  such  a  bond  of  the- value  of  only 
$1,000.  It  was  admitted  on  the  trial  that  if 
the  bonds  were  lost  or  stolen,  a  stranger  com- 
ing into  possession  of  them  could  not  give 
title  by  transferring  them,  so  that  the  actual 
loss  would  be  the  expense  of  applying  to 
the  treasury  department,  making  the  proper 
proofs,  complying  with  its  regulations,  and 
procuring  new  evidence  of  the  indebtedness 
represented  by  the  bonds.  Neither  had  plain- 
tiff any  vested  right  to  have  a  larger  value 
placed  on  the  package  for  the  purpose  of  per- 
mitting it  to  incur  a  larger  liaoility,  and 
thereby  earn  a  larger  fee.  The  consignor 
bad  a  right  to  take  the  risk  himself.  But 
it  does  not  follow  from  all  this  that  the  ex- 
press company  was  not  entitled  to  a  larger 
fee  than  it  received.  The  limit  of  its  lia- 
bility was  the  cost  of  restoring  such  bonds 
of  the  value  of  $1,000,  and  no  more.  But, 
even  this  liability  may  have  been  consider- 
ably increased  by  the  fact  that  the  aggregate 
face  value  of  the  bonds  in  the  package  was 
to  great.  There  is  a  much  greater  tempta- 
tion to  steal  a  package  of  bonds  of  such  ap- 
parently great  value  than  there  is  to  steal  a 
package  oi  such  bonds  the  face  value  of  which 
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does  not  exceed  $1,000.  Thieves  and  robbera 
might  have  discovered  this  great  apparent 
value  while  the  express  company  would  re- 
main ignorant  of  it,  and,  the  precautions  for 
the  safety  of  the  bonds  being  less,  the  oppor- 
tunity to  steal  them  might  have  been  greater. 
While  none  of  these  facts  increased  the  limit 
of  plaintiff's  liability,  they  may  have  in- 
creased the  risk  within  that  limit,  and  they 
miffht  all  have  been  taken  into  consideratioa 
in  determining  the  amount  of  that  risk,  and 
the  amount  of  compensation  which  should 
have  been  allowed  for  the  same.  But  tho 
plaintiff  did  not  try  ito  case  on  any  such 
theory,  and  has  not,  either  in  the  court  below 
or  in  this  court,  raised  any  auch  question. 
Besides,  there  is  at  most  no  evidence  in  the 
case  from  which  the  Jury  would  be  Justified 
in  finding  for  the  plaintiff  more  than  nominal 
damages  in  addition  to  the  75  cents  already 
paid,  and  we  would  not  reverse  the  order  of 
the  court  below  simply  because  plaintiff  ia 
entitled  to  nominal  damages.  Singer  Mfg, 
Co,  V.  PotU,  59  Minn.  240 ;  Palmer  v.  Degan, 
58  Minn.  605. 

The  order  appealed  from  ihould  be  termed. 

So  ordered. 


Charles  McDEYITT,  Beept.^ 

e. 

City  of  ST.  PAUL,  AppL 

i Minn ) 

*In  tblfl  state  a  husband  najr  nalataln. 
ajft  aetion  aflraiiut  a  municipal  corporatiOD 
proper  to  reoover  oonaequeDtlal  -damapres  bus- 
tained  by  him  in  the  loss  of  tbe  services  of  hia 
wife  on  aooount  of  injuries  reoeived  by  her  by- 
reason  of  a  defective  sidewalk,  and  also  for  the- 
recovery  of  moneys  expended  by  him  for  medi> 
oai  attendance. 

(July  tL  UM.) 

APPEAL  by  defendant  from  sn  order  of  tho 
District  Court  for  Kamsey  Countv  denying 
a  motion  for  a  new  itIhI  after  a  verdict  in  fa- 
vor of  plaintiff  in  antaction  brought  to  recover 
damoges  allpged  to  have  been  sustained  by 
plaintiff  for  lo«8  of  services  of  his  wife  caused 
by  an  injury  resulting  from  defendant's  negli- 
gence.   AfflrtMd. 

The  facts  are  stated  in  the  opinion. 

Mewre,  E.  J.  Darrai^h  and  J^obertaon 
Howard*  for  appellant: 

If  the  dutv  is  statutory  anv  liability  Incurred 
by  reason  of  a  failure  to  perform  it  must  neces- 
sarily be  a  statutory  liability  and  the  so-called 
"implied  liability"  spoken  of  in  the  books  ia 
nothing  more  nor  less  than  an  "implied  statu- 
tory liability/'  as  distinguished  from  an  ex- 
press statutory  liability. 

Hnidjgr  v.  Bt.  Paul,  61  Minn.  471, 18  L.  R.  A. 
161 ;  Kellogg  v.  JaneetiOe,  84  Minn.  182. 

•Headnote  by  Coixxns,  J. 


Nora.— Tbe  above  case  is  in  marked  contrast 
with  that  of  Boberta  v.  Detroit  (Miob.)  27  L.  R.  A. 
67X.  But  Uifs  ia  due  to  tbe  fact  that  the  courts  in. 
these  states  take  opposite  sides  in  the  irreconclla^ 
ble  conflict  between  courts  of  different  Jurisdic- 
tions in  respect  to  tbe  existence  of  municipal  lia^ 
billty  for  defecuve  streets  when  not  expressly  de- 
clared by  statute. 
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MunncBOTA  Sufbbmb  Coubt. 
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The  liability  of  a  city  in  tbis  state  for  fail- 
ure to  keep  its  streets  and  sidewallu  in  proper 
repair  has  always  been  held  to  be  only  such 
liability  as  its  charter  imposed  upon  it. 

NichoU  ▼.  MinneapoUs,  80  Minn.  547. 

Tbis  implied  liability,  however,  arising  from 
«  failure  to  perform  a  statutory  duty  is  as 
purely  statutory  as  if  an  express  statute  had 
been  passed  declaring  in  so  many  words  that 
the  city  should  be  liaole  in  damages  if  it  failed 
to  keep  its  streets  in  repair  and  injury  resulted 
by  reason  of  such  neglect  to  the  person  or 
property  of  a  traveler  thereon. 

It  appears  from  the  wordioe  of  §  681  of 
Mun.  Code  1898,  882,  that  the  irightof  action 
was  intended  to  be  confined  to  the  traveler  in- 
jured. 

Boberti  v.  Detr<rit,  102  Mich.  64,  27  L.  R.  A. 

4172;  Osgood  v.  Lynn  <ft  B.  R  Go.  180  Mass.. 

402;  Reed  v.  Belfast,  20  Me.  246;  Chidsey  v. 

Canton,  17  Conn.  475:  Haruood  v.  Louell,  4 

•Cush.  810:  Boberts  v.  Detroit,  supra. 

Mr.  John  H.  Ivest  for  respondent: 

Municipal  corporations  proper  are  liable  for 
injuries  resultinji:  from  defects  in  streets  and 
sidewalks,  whether  a  statutory  liability  has 
been  imposed  or  not. 

Dill.  Mun.  Corp.  8d  ed.  §§  996-999;  Snider 
-v.  St,  Paul,  51  Minn.  466,  18  L.  R.  A.  151; 
{juUiktton  ▼.  McDonald  (Minn.)  64  N.  W.  812. 

Collins*  J.,  delivered  the  opinion  of  the 
•court: 

The  question  here  Is  whether  a  husband  can 
maintain  an  action  against  a  municipal  corpo- 
ration proper  to  recover  consequential  dam- 
ages sustained  by  him  in  the  loss  of  the  ser- 
vices of  his  wife  on  account  of  injuries 
received  by  her  by  reason  of  a  defective  side 
walk,  and  also  for  the  recovery  of  moneys  ex- 
pended bv  him  for  medical  attendance.  The 
-court  below  held  that  the  action  could  be 
maintained.  Ii  is  contended  by  counsel  for 
.  the  corporation  that  in  such  cases  the  latter  is 
accountable  to  the  person  directly  injured,  and 
to  ibat  person  only.  In  Keliogg  v.  JanesviUe, 
^4  Minn.  132,  it  was  held  that  the  defendant, 
a  municipal  corporatioif!  was  liable  in  dam- 
ages for  injuries  caused  by  a  defective  side- 
walk, although  no  direct  statutory  liability 
•bad  been  cast  upon  such  corporations,  nor  had 
the  care  and  supervision  of  the  walks  and 
streets  been  imposed  upon  the  ciefendaot.in  ex- 
press terms*  by  its  charter.    The  rule  thus  es- 


tablished in  this  state,  as  it  has  been  elsewhere, 
is  an  exception  to  the  well-settled  doctrine,  also 
recognized  in  this  jurisdiction,  that  municipal 
corporations  are  not  liable  for  either  negligent 
omissions  or  commissions  in  the  performance 
of  duties  for  which  they  receive  no  pecuniary 
benefit,  but  which  are  imposed  upon  them  as 
mere  governmental  agencies.  The  liability 
fixed  by  the  rule  hitherto  mentioned  arises  by 
implication.  As  it  is  settled  that  the  liability 
exists,  without  express  statute,  and  that  muoi< 
cipal  corporations  proper  are  impliedly  liable 
for  acts  of  negligence  in  respect  to  keepinii; 
sidewalks  in  repair,  the  liability  is  in  fact  the 
same  as  that  existing  at  common  law,  and  the 
rights  and  remedies  in  case  of  injury  must  be 
as  full  and  complete  as  at  common  law,  which 
always  gave  to  the  husband  an  action  for  con- 
sequential damages  in  case  injuries  were  io- 
fiicted  upon  his  wife.  Counsel  for  the  corpo- 
ration have  called  special  attention  to  ChiUgey 
V.  Canton,  17  Conn.  475;  Beed  v.  Belfast,  20 
Me.  246;  Harwood  v.  Lowell,  4  Cush.  810:  and 
HoberU  v.  Detroit,  102  Mich.  64,  27  L.  R  A. 
572.  These  cases  are  not  in  point  for  in 
Connecticut,  Maine,  Massachusetts,  and  Mich- 
igan the  right  to  maintain  an  action  against  a 
municipal  corporation  for  damages  resulting 
from  defective  sidewalks  and  public  ways  resu 
solely  upon  statutes  which,  in  express  terms, 
give  a  right  which  otherwise  would  not  exist 
in  those  states.  The  cases  above  referred  to 
simply  construe  those  statutes  If  the  right 
to  maintain  actions  for  the  recovery  of  dam- 
ages in  cases  of  this  character  was  recognized 
as  existing  in  Massachusetts,  independent  of 
an  express  statute,  as  it  is  in  this  state,  what 
view  would  be  taken  of  the  precise  question 
now  before  us  is  clearlv  indicated  in  Osgood  ▼. 
Lynn  <ft  B.  R.  Co.  130  Mass.  492. 

It  is  further  contended  that,  from  the  word- 
ing of  the  Municipal  Code  of  1898  of  the  de- 
fei^dant  city  (§  681)  it  is  apparent  that  the  right 
of  action  was  not  Intended  to  be  given  for  con- 
sequential damage.  There  is  nothing  in  the 
language  used  in  this  section — which  provides 
for  the  giving  of  notice  '*thatthe  person  in: 
jured"  will  claim  damages — whicli  supports 
this  contention.  As  to  the  object  in  requiring 
notice  to  be  given,  and  the  proper  construction 
to  be  placed  upon  the  section  itself,  aee  Nich- 
ols V.  Minneapolis,  80  Minn.  545;  Harder  w. 
Minneapolis,  40  Minn.  447. 

The  order  appealed  from  i$  affirrmd. 


VIRGINIA    SUPREME    COURT  OF  APPEALa 


•George  W.  BETHEL  &  Company,  Plffs,  in 

Err., 
«. 

SALEM  IMPROVEMENT  COMPANY. 


.Va.. 


.) 


The  loss  of  profits  for*  the  unperformed 
part  of  m  contract  cannot  be  inoluded  in 

NOTB.— As  to  the  riffht  to  rescind  or  abandon  a 
•contract  because  of  a  default  of  the  otber  party, 
-fioe  note  to  Lake  Bbore  ft  M.  8.  K.  Oo.  v.  Richards 
<(1U.)80L.R.A.8& 
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the  damagres  recoverable  for  breach  of  the  con- 
tract by  mere  nonpayment  for  the  part  per- 
formed, even  If  that  prevented  further  perform- 
anoe. 

(July  a,  1888.) 

ERROR  to  the  Circuit  Court  for  Roanoks 
County  to  review  an  order  setting  aside  a 
verdict  in  favor  of  plaintiffs  and  granting  a  new 
trial  in  an  action  brought  to  recover  damages 
for  breach  of  a  contract  to  pay  for  certain 
briclsa.  Afflrmed. 
The  facts  are  stated  In  the  opinion. 
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SaAsbvou£^h«  and  Scott  A  Staples  for 
plaintiffs  in  error. 

Messrs,  R.  H.  Lofl^aA*  A.  B.  Paghv  and 
Phleg^ar  A  Johnson  for  defendants  in 
•error. 

Keith*  P.,  delivered  the  opinion  of  the 
court: 

On  the  20th  of  January,  1801,  the  Salem 
Improvemeot  Company  entered  into  a  con- 
tract, under  seal»  with  Qeorge  W.  Bethel  & 
Co.,  by  which  the  latter  agrrecd  to  make  and 
burn  for  the  former  1,500,000  bricks  during 
the  summer  of  1891;  the  Salem  Improvemeot 
C!ompany  agreeing  to  pay  $6.50  per  thousand 
for  the  bricKs  in  the  kiln,  provided  "the  brick 
should  not  run  less  than  two  thirds  well- 
burned,  hard  bricks:  tb^t  the  bricks  are  to  be 
examined  when  the  kiln  is  burned,  and,  if  ap- 
proved by  the  Salem  Improvement  Company, 
it  la  to  pay 'George  W.  Bethel  &  Co.  for  three 
lourths  of  their  values,  at  the  price  aforesaid, 
but  if,  upon  opening  the  kiln  and  hauline  the 
bricks,  they  are  found  to  be  imperfect,  and  not 
«qual  to  the  standard  above  named,  the  Salem 
Improvement  Company  shall  have  the  power 
of  rejecting  them."  (Jeoree  W.  Bethel  &  Co. 
under  this  contract,  burned  803,491  bricks  and 
received  therefor  $3,212.81.  A  disagreement 
having  arisen  between  the  parties  as  to  their 
rights  under  this  contract.  George  W.  Bethel 
^  Co.  on  the  5th  day  of  March,  1892,  brought 
an  action  of  covenant  against  the  Salem  Im- 
provement Company,  and  after  setting  out  in 
their  declaration  the  terms  of  the  contract  Just 
stated,  and  referring  to  the  contract  itself  for 
the  complete  provisions  thereof,  they  aver 
that,  except  in  so  far  as  they  have  been  pre- 
vented by  the  defendant,  they  have  always 
'well  and  truly  performed  all  things  in  the  said 
<K)ntract  on  their  part  to  be  done,  according  to 
ita  tenor  and  effect,  but  that  the  defendant  has 
sot  hitherto  performed  and  kept  its  cove- 
nants in  the  said  contract  contained,  according 
to  the  true  intent  and  meaning  of  the  same,  'Mn 
this:  that  after  the  said  plaintiffs  had,  accord- 
ing to  the  tenor  of  the  contract  aforesaid, 
manufactured  803,491  bricks,  and  when  they 
were  proceeding  with  the  manufacture  of  the 
residue  of  the  said  1.500,000  bricks,  the  said 
•defendant  notified  the  plaintiffs  that  it  would 
oot  purchase  any  more  of  the  said  bricks  than 
had  already  been  made,  and  to  discontinue  the 
manufacture  of  the  same,  and  that  the  said  de- 
fendant, although  the  said  808,491  bricks,  made 
according  to  this  contract,  were  kilned  on  the 
said  premises  according  to  the  provisions  of 
the  said  contract,  the  said  defendant  hath 
oot  paid  to  the  said  plaintiffs  the  sum  of  $6.50 
per  thousand  for  1,500,000  bricks  above  men- 
tioned, nor  any  part  of  said  sum,  except  the 
sum  of  $8,212.81,  whereby  the  plaintiffs  have 
been  damaged  on  account  of  the  failure  to 
pay  for  the  bricks  actually  manufactured  as 
aforesaid,  by  the  outlay  necessarily  incurred 
by  them  in  the  preparation  for  the  manufac- 
ture of  the  residue  of  the  said  bricks,  and  the 
failure  of  the  defendant  to  allow  the  plaintiffs 
to  continue  the  manufacture  of  the  residue  of 
the  said  1,600,000  bricks,  or  to  pay  the  plain- 
tiffs  their  reasonable  profit,  to  wit,  the  sum  of 
#8  per  thousand  for  the  same  to  be  manufao- 
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tured."  The  second  count,  after  setting  out 
the  contract,  atates  the  breach  as  follows:  "In 
this:  that  the  said  defendant,  as  soon  as  the 
said  plaintiffs  had  manufactured  the  808,491 
bricks  mentioned  in  the  first  count,  and  when 
they  had  gone  to  the  expensive  preparation  to 
manufacture  the  residue  of  the  1,600,000  afore- 
said, and  were  proceeding  with  the  manufac- 
ure  of  the  same,  the  said  defendant  notified  the 
said  plaintiffs  not  to  manufacture  any  more 
bricks  than  they  had  already  manufactured, 
and  that  it  would  not  purchase  nor  pay  for  any 
bricks  thereafter  manufactured;  and  the 
said  defendant,  although  the  said  plaintiffs 
had  manufactured  and  kilned  the  said  808,491 
bricks,  which  were  not  less  than  two  thirds 
well-burned,  hard  bricks,  and  had  In  every  way 
complied  with  the  said  contract  on  their  part 
to  be  performed,  except  as  aforesaid,  hath  not 
paid  to  the  said  plaintiffs  the  sum  of  $6.50  per 
thousand  for  1.500,000  bricks  as  aforesaid,  or 
any  part  thereof,  except  the  sum  of  $8,212.81, 
in  the  first  count  mentioned."  The  third 
count,  after  reciting  the  contract,  states  the 
breach  thereof  in  the  following  language:  "In 
this:  that  the  said  defendant  hath  not  pur- 
chased of  the  said  plaintiffs  the  said  1,500,000 
bricks,  nor  paid  to  the  said  plaintiffs  the  said 
sum  of  $6.60  per  thousand  for  said  1,600,000 
bricks,  whereby  the  said  plaintiffs  were  put  to 
heavy  costs  and  expenses,  and  incurred  heavy 
losses,  in  and  about  performing  the  covenant 
in  the  said  contract  on  their  part  to  be  per- 
formed, to  wit,  the  sum  of  $4,000.00."  To 
this  declaration  the  defendant  filed  several 
pleas,  about  which  no  question  was  made,  and 
upon  these  pleas  the  plaintiffs  joined  issue;  and 
thereupon  a  jury  was  impaneled,  which,  after 
hearing  the  evidence,  and  the  instructions  from 
the  court,  found  a  verdict  for  the  plaintiffs, 
and  assessed  their  damages  at  the  sum  of 
$4,000.  The  defendant  moved  for  a  new  trial, 
which  the  court,  after  consideration,  granted, 
upon  the  ground,  as  stated  in  lis  order,  that  it 
had  erroneously  instructed  the  Jury.  To  the 
ruling  of  the  court  setting  aside  the  verdict,  the 
plaintiffs  excepted.  At  a  subsequent  term 
the  whole  matter  of  law  and  fact  arising  upon 
the  case  was  submitted  to  the  Judge  on  Sie  evi- 
dence given  at  the  former  trial,  as  the  same  ap- 
pears in  the  bill  of  exceptions  filed  at  that  term. 
Thereupon  the  court  proceeded  to  give  Judg- 
ment for  the  plaintiffs  in  the  sum  of  $1,403.04, 
with  legal  interest  thereon  from  January  1, 
1892,  till  paid,  and  their  costs  therein  ex- 
pended. The  plaintiffs  again  excepted,  and 
tendered  their  bill. of  exceptions,  which  was 
allowed  by  the  court,  whereupon  the  plaintiffs 
applied  to  one  of  the  Judges  of  this  court  for  a 
writ  of  error,  which  was  granted. 

The  errors  assigned  here  are — First,  to  the 
action  af  the  court  in  setting  aside  the  verdict 
rendered  in  behalf  of  the  plaintiffs,  their  con- 
tention being  that  there  was  no  error  in  the  in- 
structions given  by  the  court,  and  that  it  should 
have  given  judgment  in  their  favor  upon  the 
verdict  as  rendered  by  the  jury;  and,  secondly, 
that  it  was  error  in  the  court  to  give  its  final 
judgment  for  $1,408.04,  but  that  it  should  have 
been  for  the  sum  of  $3,746.07,  with  interest 
from  January  1,  1892,  till  paid. 

The  instruction  riven  by  the  court,  and 
which  it  afterwards  decided  was  erroneous,  is 
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as  follows:  "The  court  iostructs  tbe  jury  that 
If  the^  believe  from  the  evidence  that  the 
plaintifts,  up  to  tbe  time  tbey  stopped  the 
manufacture  of  bricks,  had  been  manufactur- 
in/?  them  according  to  the  requirement  of  the 
contract,  or  that  the  bricks  so  manufactured 
had  been  accepted  by  the  defendant,  and  that 
the  defendant  refused  and  failed  to  pay  the 
plaintiffs  the  sums  of  money,  if  any,  due  them 
under  said  contract,  as  tbe  said  sums  became 
due,  and  by  reason  of  such  failure  tbe  plain- 
tiffs were  forced  to  stop,  and  did  stop,  the 
manufacture  of  bricks,  then  the  plain tiJBTs  are 
entitled  to  recover  for  tbe  price  of  the  bricks 
manufactured  by  them,  according  to  the  said 
contract,  and  for  the  profit  on  the  difference 
between  the  number  of  the  bricks  so  manufac- 
tured by  them,  and  1,500,000  bricks,  manufac- 
tured according  to  the  terms  of  the  contract; 
and  in  estimating  such  profit  the  jury  shall 
place  the  bricks  at  the  price  fixed  ii^  the  said 
contract,  and  deduct  therefrom  the  cost  of  said 
bricks,  as  thay  shall  believe  such  cost  to  be  from 
the  evidence."  This  instruction  is  predicated 
upon  the  performance  on  the  part  of  the  plain- 
tiffs of  the  conditions  set  out  in  their  covenant, 
and  upon  the  failure  of  the  defendant  to  pay 
to  the  plaintiffs  tbe  sums  of  money  due  them 
under  tbe  contract,  as  the  same  became  pay- 
able. It  is  claimed  by  the  defendant  in  error 
that  this  instruction  was  erroneous,  for  two  rea- 
sons: First,  that  there  was  no  such  issue  pre- 
sented by  the  pleadings;  the  breach  laid  in  the 
declaration  being  that  thf>  defendant  had 
failed  to  perform  tbe  covenants  in  the  said  con- 
tract on  its  part  to  be  performed,  in  this: 
*'That  the  said  defendant  notified  the  plaintiffs 
that  it  would  not  purchase  any  more  of  the 
said  bricks  than  had  already  been  made,  and 
to  discontinue  the  manufacture  of  tbe  same." 
The  theory  upon  which  this  action  was 
brought,  as  appears  from  tbe  declaration,  was 
that  the  plaintiffs  weie  entitled  to  recover  be- 
cause the  defendant  had  broken  its  contract, 
not  by  failure  to  pay  for  the  bricks  manufac- 
tured, but  by  its  notification  to  the  plaintiffs 
that  it  would  not  purchase  any  more  of  the 
bricks  than  bad  already  been  made,  and  to  dis- 
continue tbe  manufacture  of  the  same.  Had 
this  breach  been  established  by  the  evidence, 
there  is  abundant  authority  to  warrant  tbe  ver- 
dict and  Judgment  for  the  plaintiffs,  upon 
proper  instructions;  but,  as  has  already  been 
observed,  tl>e  instruction  under  consideration 
Is  predicated  solely  upon  tbe  performance  by 
the  plaintiffs  of  the  covenants  and  conditions 
to  be  performed  on  their  part,  and  the  refusal 
and  failure  of  the  defendant  to  pay  to  tbe 
plaintiffs  such  sums  of  money  as  were  due  them 
under  the  contract,  as  the  same  became  pay- 
able. The  failure  to  pay  the  money  is  the 
cause  alleged  in  tbe  instruction,  that  forced  the 
plaintiffs  to  stop  the  manufacture  of  the  bricks, 
and  which  entitles  the  plaintiffs  to  recover,  not 
only  for  the  bricks  manufactured  by  them  ac- 
cording to  said  contract,  but  for  tbe  profit  on 
the  difference  between  tbe  number  of  tbe  brirks 
80  manufactured  by  them,  and  the  1,500,000 
bricks  manufactured  according  to  the  terms  of 
the  contract,  to  be  ascertained  by  placing  the 
bricks  at  tbe  price  fixed  in  tbe  contract,  and 
deducting  therefrom  the  cost  of  the  bricks  as 
shown  by  the  evidence.    For  the  breach  of 
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contract  to  pay  money,  no  matter  what  the 
amount  of   inconvenience  sustained    by  the 
plaintiff,   the  measure  of  damages  is  the  in- 
terest  of  the  money  only.     Wood's  Mayne. 
Damages,  1st  Am.  ed.  p.  15.    That  this  is  the 
rule  is  admitted.    That  there  are  exceptions  to 
it  may  also  be  conceded,  and  it  is  earnestly  con- 
tended on  behalf  of  plaintiffs  In  error  that  the 
case  before  us  comes  within  the  exception,  and 
not  within  the  rule.     In  support  of  this  con- 
tention the  case  of  Masterton  v.   Brooklyn,  T 
Hill,  61,  42  Am.  Dec.  88.  is  relied  upon.    That 
was  an  action  of  covenant,  on  an  a^rreement 
whereby  the  plaintiffs  undertook  to  fumisii, 
cut,  fit,  and  deliver  all  the  marble  to  build  the 
city  hall  of  Brooklyn,  to  be  of  the  best  kind  of 
white  marble,  from  Kain  &  Morgau's  quarry, 
for  which  the  defendants  agreed  to  pay  a  cer- 
tain sum  in  instalments,  payable  at    differ- 
ent stages  in  the  erection  of  the  building.   Tbe 
defendants  suspended  work  on  the  building, 
for  the  want  of  funds,  and  refused  to  receive 
or  pay  for  any  more  marble.    This  was  the 
breach  complained  of.     Part  of  the  marble  had 
at  that  time  been  delivered  and  paid  for,  an- 
other part  was  ready  for   delivery,  but   the 
greater  part  had  not  yet  been  procured  and 
prepared  for  delivery.    The  plaintiffs,  as  a  part 
of  their  case,  put  in  evidence  articles  of  agree- 
ment between  them  and  Kain  &  Morgan,  made 
on  the  faith  of  the   agreement   between  the 

Slaintiffs  and  the  defendant,  whereby  Kain  ^ 
[organ  covenanted  to  furnish,  in  blocks  pre- 
pared, for  cuttini?,  all  the  marble  required  to 
fulfil  the  plaintiffs' contract,  and  the  plaintiffs*^ 
agreed  to  pay  them  a  certain  sum  therefor,  out 
of  the  sum  agreed  to  be  paid  by  the  defend- 
ants, and  in  similar  instalments,  but  expressly 
stipulated  that  the  said  Kain  &  Morgan  should 
not  look  to  the  plaintiffs,  except  to  the  funds 
as  supplied  by  the  defendants.  The  circuit 
Judge  instructed  the  Jury  that  the  plaintiffs 
were  entitled  to  recover  the  profits  which  would 
have  accrued  to  them  from  the  actual  per- 
formance of  the  contract,  and  that,  as  tbe 
rough  marble  was  to  be  procured  from  Kain 
&  Morgan's  quarry,  the  contract  was  to  be 
deemea  a  part  of  the  performance  of  the  plain- 
tiffs' contract,  and  the  plaintiffs  were  entitled 
to  recover  from  the  defendants  the  damages 
for  which  they  would  be  liable  to  Kain  &  Mor- 
gan on  that  contract  There  was  a  verdict  for 
the  plaintiffs  for  a  large  amount,  greatly  ex- 
ceed ins:  the  loss  of  the  marble  actuafly  on  band. 
The  defendants  appealed.  It  is  obvious  that 
the  ground  of  complaint  here  was  not  the  fail- 
ure to  pay  for  the  marble  already  cut  and  de- 
livered, but  the  ground  of  complaint,  and  the 
breach  alleged,  were  that  the  defendants  re- 
fused to  receive  or  pay  for  any  more  marble, 
want  of  funds  being  alleged  as  tbe  cause.  The 
only  item  of  damage  in  which  the  failure  on 
the  part  of  the  defendants  to  pay  money  cuts^ 
any  figure  was  the  damage  growing  out  of  the 
contract  with  Kain  &  Morgan,  with  whom 
plaintiffs  had  contractcKi,  and  whom  they  were 
to  pay  in  instalments  similar  to  tbe  instal- 
ments due  the  plaintiffs  from  the  defendants; 
but  tbe  circuit  court  was  reversed  in  the  court 
of  appeals  for  having  allowed  this  damage  to 
be  computed  in  the  verdict.  Chief  Justice  Nel- 
son saying:  "I  am  unable  to  comprehend  how 
these  can  be  taken  Into  the  account,  or  become 
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<he  8ub}ect-matter  of  coDsideration  at  all.  Id  set- 
tling the  amount  of  dama^  to  be  recovered 
for  a  breach  of  the  principal  contract"  So 
this  may  be  laid  out  of  the  case  altogether. 
Said  the  Chief  Justice:  "The  damages  for  the 
marble  on  hand,  ready  to  be  delivered,  was 
Dot  a  matter  in  dispute  on  the  argument  .  .  . 
The  contest  arises  out  of  the  claim  for  dam 
ages  in  respect  to  the  remainder  of  the  marble 
which  the  plaintiffs  had  agreed  to  furnish,  but 
which  they  were  prevented  from  furnishing 
bv  the  suspension  of  the  work  in  July,  1837. 
Iliis  portion  was  not  ready  to  be  delivered  at 
the  time  the  defendants  broke  up  the  contract, 
but  the  plaintiffs  were  then  willing  and  offered 
to  perform,  in  all  things,  on  their  part,  and  the 
-case  assumes  that  they  were  possessed  of  suffl 
•cient  means  and  ability  to  have  done  so."  Not 
that  the  means  and  ability  were  to  be  obtained 
from  the  defendants  in  the  form  of  the  pay- 
ment of  the  instalments  as  the  work  became 
<due,  as  provided  in  the  contract,  but  that  the 
plaintiffs  were  possessed  of  sufficient  means 
4uid  ability,  independent  of  what  they  were  to 
receive  from  the  defendants,  to  perform  all 
things  on  their  part  to  be  performed,  had  thev 
been  permitted  to  do  so,  but  thev  were  not  al- 
lowed to  perform  the  contract,  the  defendants 
refusing  to  receive  or  pay  for  anv  more  mar- 
ble; but  it  was  that  refusal  alleged  and  proved 
which  constituted  the  breach  for  which  the 
plaintiffs  were  in  that  case  permitted  to  re- 
•cover.  So  far  from  being  an  authority  for  the 
plaintiffs,  it  seems  to  us  that  it  can  be  relied 
upon  to  establish  the  contrary  doctrine. 

The  case  of  McElwee  v.  Bridgeport  Land  d 
I.  Go.  reported  in  4  C.  C.  A.  626,  64  Fed.  Rep. 
<(27,  18  17.  8.  App.  106.  is,  upon  its  face  a 
mere  dictum  upon  the  point  under  considera- 
tion. In  that  case  a  land  company,  in  order 
to  procure  the  erection  of  a  millnear  its  land, 
•contracted  to  pay  a  bonus  to  the  manufacturer, 
— a  fixed  sum  to  be  paid  when  the  latter  was 
ready  to  begin  work  thereon,  and  the  rest  in 
instalments  as  the  work  progressed.  The  first 
instalment  was  promptly  paid,  but  two  others 
were  earned,  and  not  paid,  whereupon  the  man- 
ufacturer ceased  work,  and  sued  for  damages 
for  breach  of  contract  It  appeared  that  his 
«ntire  outlay  and  expenses  were  less  than  the 
first  instalment  received,  and  there  was  no 
proof  of  loss  or  profits.  Held,  that  he  could 
recover  nothing.  The  proposition  upon  which 
the  plaintiff  in  error  relies  here  is  stated  hypo- 
thetically  by  the  court  in  that  case,  was  not 
necessaij  to  a  decision  of  the  caae,  and  ^isja 
mere  olnter  dictum, 
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I  Kendctll  Bank  Note  Co.  v.  Sinking  Fund 
Comra.  79  Ya.  668,  was  a  case  where,  after 
liaving  entered  into  a  contract  with  the  defend- 
ants in  error,  the  plaintiffs  in  error,  without 
any  sufficient  cause,  revoked  the  contract 
which  it  had  made.  Thereupon  the  Kendall 
Bank  Note  Company  sued  in  the  circuit  court 
of  the  city  of  Richmond,  obtained  a  judgment 
for  a  larse  sum,  and  the  commissioners  of  the 
sinking  fund  brought  it,  upon  a  writ  of  error, 
to  this  court.  Judge  Lacy,  in  delivering  the 
opinion,  at  page  678.  says:  "  The  plaintiffs  can 
recover  for  prospective  profits  when  they  are 
prevented  from  going  on  bv  being  ordered  to 
desist  from  the  work,  or  by  the  omission  to 
perform  some  condition  precedent  to  its  fur- 
ther prosecution  by  the  other  party."  The 
board  of  sinking  fund  commissioners  had  can- 
celed the  contract  and  forbidden  the  Kendall 
Bank  Note  Ck>mpany  to  proceed  further  in  the 
execution  of  it  Clearly,  therefore,  the  bank- 
note company  had  a  right  to  recover  for  wfiat- 
ever  profits  would  reasonably  accrue  upon 
their  contract.  There  is  not  one  word  said  in 
that  case  about  the  failure  to  pay  money,  as 
constituting  the  cause  of  action,  or  that  the 
mere  failure  to  pay  money  would  in  any  case 
entitle  the  plaintiff  to  recover  any  damages  in 
addition  to  the  principal  sum.  with  lawful  in- 
terest thereon.  It  is  conceded,  however,  that 
there  are  such  cases.  A  familiar  example  of 
such  a  case  is  that  a  banker  is  liable  to  damages 
for  the  refusal  to  pay  a  check.  MarzeHi  v. 
WiUiama,  1  Barn.  &  Ad.  415.  See  also  TuevM 
V.  TuerM,  100  N.  T.  196. 

Many  instances  of  a  like  character  might  be 
given  but  we  have  seen  no  case  which  will  . 
sustain  the  instruction  under  consideration. 
It  is  the  ordinary  case  of  a  failure  to  comply 
with  a  contract  to  pay  money  at  a  stipulated 
time.  In  such  cases  the  measure  of  damages 
for  the  breach  of  the  contract  is  the  principal 
sum  due,  and  legal  interest  thereon.  To  make 
a  defendant  responsible  for  the  profits  which 
might  have  accrued  to  the  plaintiff  by  the  use 
of  the  money  in  addition  to  the  interest  would 
be  harsh  and  oppressive,  and  should  not  be 
sanctioned  by  the  court,  unless  the  plaintiff 
can  bring  his  case  within  some  well-recognized 
exception  to  the  rule. 

For  the  foregoing  reasons,  we  are  of  opinion 
that  the  circuit  court  did  not  err  in  setting  aside 
the  verdict  and  granting  a  new  trial.  We  are 
also  of  opinion  £at  there  was  no  error  in  the 
judgment  rendered  by  the  court,  which  is  fully 
supported  bv  the  facts  shown  in  evidence,  and 
it  u  €^rmeJL 
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1.  An  ordinance  forbidding^  a«socijUion 
'With  thieves*  etc.,  with  iotent  to  ajrree  to 
oomiDit  any  offense  or  to  cheat  aoy  person.  Is  ao 
UDCODstltutJonal  invasion  of  the  right  of  personal 
liberty. 

2,  The  constitutionality  of  an  act  under 
which  a  person  baa  been  tri^  and  oonylcted  may 

be  questioned  in  habeas  corpus  proceedings. 
(Jane  80,  1886.) 

PETITION  for  a  writ  of  habeas  corpus  to 
procure  the  discbarge  of  petitioner  from  the 
workhouse  of  the  city  of  St.  Louis  to  which  he 
bad  been  committed  for  violation  of  certain 
municipal  ordinances.    Discharge  ordered  af- 
ter txpiratum  of  one  sentence. 
The  facts  are  stated  in  the  opinion. 
Mr,  G.  B.  Sidener  for  petitioner. 
Mr.Vf.  C.  Marshall  for  respondent. 

Sherwood,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  is  confined  in  the  workhouse 
of  tha  city  of  St.  Louis,  and  in  bis  petition  sets 
forth  such  grounds  as  make  a  prima  facte  case, 
and  accompanies  the  petition  with  a  copy  of 
the  original  complaint  and  order  of  commit- 
ment. 

It  appears,  from  the  return  made  to  our  writ 
of  habeas  corpus  by  Nicholas  Earr,  superin- 
tendent  of  the  workhouse,  that  he  holds  pe- 
>  titioner  by  virtue  of  two  executions  issued  and 
delivered  to  the  marshal  of  the  city  of  St  Louis 
on  the  29th  day  of  April,  1896,  by  the  clerk  of 
the  first  district  police  court, —  one  of  said  ex- 
ecutions being  for  the  sum  of  $10,  with  |8 
costs,  and  the  other  for  the  sum  of  $«500,  with 
$8  costs, — and  copies  of  said  executions  were 
subsequently  delivered  on  the  same  day  by  the 
marshal  to  the  superintendent  of  the  work- 
house, which  said  executions  were  based  on 
two  judgments  rendered  against  petitioner  for 
infractions  of  certain  ordinances  of  the  city  of 
St.  Louis.  The  execution  for  the  smaller  sum 
need  not  be  discussed,  since  the  validity  of  the 
ordinance  on  which  it  is  grounded  stands  un- 
questioned; but  it  is  necessary  lust  here,  how- 
ever, to  say  that,  under  the  ordinances  of  the 
city  of  St.  Louis,  a  prisoner  committed  to  the 
workhouse  is  allowed  to  work  out  his  fine  and 
costs  at  60  cents  per  day,  and  is  charged,  mean- 
while, 80  cents  per  day  for  his  board.  Rev. 
Ord.  1887,  chap.  47.  §§  1760, 1772.  So  that 
petitioner's  time  under  the  smaller  execution 
will  last  sixty-five  days,  and  will  expire  on 
July  8,  1896. 

The  status  of  petitioner  under  his  imprison- 
ment based  on  the  larger  execution  is  now  to 
be  considered.  That  execution  issued  on  a 
judgment  of  the  first  district  police  court,  ren- 
dered on  a  complaint  or  report  made  and  pre- 
ferred by  L.  Harrigan,  chief  of  police,  which 
complaint  is  founded  on  the  8th  clause  of 
g  1038,  art.  6,  chap.  25,  Rev.  Ord.  1887,  which 
is  the  same  as  the  like  clause  in  ^  1002,  art.  6, 
chap.  26.  p.  889,  Rev.   Ord.  1892.    This  8th 

Note,— The  abore  caf»e  is  believed  to  present  a 
substantially  new  question  in  constitutional  law. 
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clause  is  a  part  of  wbnt  is  known  as  the  "Or- 
dinance Respecting  Vagrants."  and  it  forbide 
any  one  "knowingly  to  associate  with  persons 
having  the  reputation  of  being  thieves,  burg- 
lars,  pickpockets,    pigeon  droppers,   bawds^ 
prostitutes,  or  lewd  woman  or  gamblers.  [*]  or 
any  other  person,  for  the  purpose  or  with  the 
intent  to  a^ree,  conspire,  combine,  or  confed* 
erate/ first,  to  commit  any  offense,  or  second, 
to  cheat  or  defraud  any  person  of  any  monej" 
or  property."  etc.    This  ordinance  is  now  at- 
tacked on  the  ground  of  its  unconstitutioDality 
in  that  it  invades  the  right  of  personal  liberty 
by  assuming  to  forbid  that  any  person  should, 
knowinely  associate  with  those  who  have  tte 
reputation  of  being  thieves,  etc.     And  certainly 
it  stands  to  reason  that,  if  the  legislature,  either 
state  or  municipal,  may  forbid  one  to  associate 
with  certain  classes  of  persons  of  unsavory  or 
mnlodorous  reputations,  by  the  same  token  it 
may  dictate  who  the  associates  of  anyone  may 
be.    But  if  the  legislature  may  dictate  who 
our  associates  may  l)e.  then  what  becomes  of 
the  constitutional  protection  to  personal  liberty, 
which  Blackstone  says  ^'consists  in  the  power 
of  locomotion,  of  changing  situation,  or  mov- 
ing one's  person  to  whatsoever  place  one*s  own 
inclination  may  direct,  without  imprisonment 
or  restraint,  unless  by  due   course   of  law.*^ 
1  Bl.  Com.  184.     Obviously,  there  is  no  differ- 
ence in  point  of  legal  principle  between  a  legis- 
lative or  municioaT  act  which  forbids  cerUiQ 
associations,  and  one  which  commands  certain 
associations.     We  deny  the  power  of  any  leg- 
isliitive  body  in  this  country  to  choose  for  our 
citizens  whom  their  assficiates  shall  be.     And 
as  to  that  portion  of  the  8th  clau.^  which  uses 
the  words,  *'for  the  purpose  or  with  the  intent 
to  agree,   conspire,  combine   or  confederate, 
first,  to  commit  any  offense."  etc.,  it  is  quite 
enough  to  say  that  human  laws  and  human 
airencies  have  not  yet  arrived  at  such  a  degree 
of  perfection  as  to"l)e  able,  without  some  overt 
not  done,  to  discern  and  to  determine  by  what  in- 
tent or  purpose  the  human  heart  is  actuated. 
So  that,  did  we  concede  the  validity  of  the  for- 
mer portion  of  the  8th  clause,  which   we  do 
not.  still  it  would  be  wholly  impracticable  for 
human  laws  to  punish,  or  even  to  forbid,  im- 
proper intentions  or  purposes:  for  with  mere 
guilty  intention,  unconnected  with  overt  act  or 
outwnrd  manifestation,  the  law  has  oo  concern. 
nmrdl  V.  Stewart,  54  Mo.  404.     In  Fits^e  Case, 
58  Mo.   582,  the  ordinance  in  question,  then 
known  as  the  9th  clause  ($  1,  art.  4.  chap.  20. 
Rev.   Ord.    1871),    was  like  the    present  one 
down  to  the  ssterisk  (*)  just  after  the  word 
"gamblers,"  but  did  not  contain  the  words  "for 
the  purpose  or  with  the  intent  to  aisree,**  etc. 
But  in  that  case,  however,  the  ordinance  was 
so  amended  bv  judicial  construction  as  to  be 
held  valid,  and  afterwards  the  conimon  coun- 
cil, acting  upon  that  hint,  conformed  the  ordi- 
nance to  such  construction,  so  as  to  supply  the 
words  therein  indicated,  to  wit,    "for  the' pur- 
pose or  with  the  intent  to  agree,  conspire."  etc. 
But  notwithstanding  such  emendations  and  ad- 
ditions as  aforesaid,  this  court,  in  the  quite  re 
cent  case  of  St.  Lovis  v.  Rodie,  128  Mo.  541. 
held  the  8th  clause,  in  so  far  as  heretofore 
quoted,  invalid  on  the  distinct  ground  that  it 
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invaded  the  constitutional  right  of  personal 
liberty,  and  Fits^»  Ca*e  waa  overruled. 

It  has  been  ur^red  that  we  cannot,  In  habeas 
corpus  proceedings,  investigate  and  question 
the  constitutionality  of  an  act  upon  whose  pro- 
visions a  person  has  been  tried  and  convicted; 
but  we  think  otherwise.    In  Ex  parte  Sidxjld, 
100  U.  8.  871,  25  L.  ed.  717,  it  is  well  said  that 
"an  unconstitutiooal  law  is  void,  and  is  as  no 
law.    A  conviction  under  it  is  not  merely  er- 
roneous, but  is  illegal  and  void,  and  cannot  be 
a  legal  cause  of  im prisonmen t.  **    Formerly  the 
courts  were  disinclined  to  look  into  the  consti- 
tutionality of  a  statute  in  habeas  corpus  pro- 
ceedines  to  determine  whether  a  person  was 
lawfully  convicted;  but,  since  the  decision  al- 
ready quoted  from,  the  state  courts  have  fallen 
into  the  now  prevalent  practice  of  entertaining 
Jurisdiction  of  such  proceedings  for  the  pur- 
pose mentioned.    Church,  Habeas  Corpus,  2d 
ed.  g  88,  and  cases  cited  in  note  2;  Id.  ^g  24Sa, 
825,  849, 851, 852,  and  cases  cited.    In  Ex  parte 
Boenninghanten,  01  Mo.  301,  it  was  indeed 
ruled  that  the  constitutionality  of  an  ordinance, 
where  a  person  has  been  convicted  thereunder, 
will  not  be  tested  by  habeas  corpus  proceedings; 
but,  in  that  case,  an  earlier  one  in  the  same 
Tolume  waa  overlooked,  in  which,  on  habeas 
corpus  proceedings,  a  party  attached  for  con- 
tempt was  discharged  on  the  ground  that  the 
statute  under  which    he  acted  was  constitu- 
tional.    ExparU  Marmaduke,  91  Mo.  228,  60 
Am.  Rep.  250.    In  Ex  parte  Swann,  96  Mo. 
44,  the  constitutionality  of  the  local  option  law 
was  tested  after  conviction  and  judgment  by 
habeas  corpus,  and  the  petitioner  remand edf. 
So,  too,  in  a  much  later  case.    A  negro  had 
been  arrested  and  adjudged  a  vagrant  under 
(he  provisions  of  ^g  8846.  8848,  8849,  Rev. 
Stat.  1889,  and  on  application  to  this  court  he 
was  discharged  on  habeas  corpus  because  of 
the  statute  being  held  unconstitutional.    Re 
Thcmpeon,  117  Mo.  88.  20  L.  R.  A.  462.     So 
that  it  may  now  be  regarded  as  the  established 
doctrine  of  this  court  that  it  will  interfere  by 
means  of  the  writ  of  habeas  corpus  to  look  into 
and  investigate  the  constitutionality  of  a  stat- 
ute or  ordinance  on  which  a  judgment  which 
results  Id  the  imprisonment  of  a  petitioner  is 
founded.    And  if  it  be  true,  as  must  be  true, 
that  an  unconstitutional  law  is  no  law,  then  its 
constitutionality  is  open  t;  attack  at  any  stage 
of  the  proceedings,  and  even  after  conviction 
and  judgment,  and  thia  upon  the  ground  that 
no  crime  is  shown,  and  therefore  the  trial  court 
had  no  jurisdiction,  because  its  criminal  juris- 
diction extends  only  to  such  matters  as  the  law 
declares  to  be  criminal;  and,  if  there  is  no  law 
making  such  declaration,  or,  what  is  tanta- 
mount thereto,  if  that  law  is  unconstitutional, 
then  the  court  which  tries  a  party  for  such  an 
assumed  ofTeose  transcends  its  jurisdiction,  and 
be  is  consequently  entitled  to  his  discbnrge, 
just  the  same  as  if  the  non  jurisdiction  of  such 
court  should  in  any  other  manner  be  made  ap- 
parent. 

Onder  the  sentence  imposed  of  a  fine  of  $10 
and  $8  costs  on  petitioner,  he  will  have  to  re- 
main in  the  workhouse  for  sixty-flve  days, 
which  will  expire  on  July  8.  1896.  Under  the 
sentence  imposed  by  the  $500  fine  and  the  $8 
costs,  petitioner  would  have  bad  to  remain  in 
the  workhouse  for  2,515  days,  or  six  years  ten 
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months  and  twenty-five  days, — a  longer  period 
than  he  would  have  to  remain  in  the  penitenti- 
ary for  the  commission  of  many  felonies.  In- 
asmuch, however,  as  we  bold  that  sentence  in- 
valid because  of  the  unconstitutionality  of  the- 
ordinance  heretofore  quoted,  we  order  that,  on 
expiration  of  the  time  required  to  satisfy  the 
$10  fine  and  costs,  petitioner  be  discharged 
from  the  workhouse. 
All  concur. 
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1.  Bemedlea 
undertenant  for  reatt  which  are  given  br 
Bev.  Stat.  M  0888,0880,  do  not  include  the  rl^bt 
or  a  landlord  to  sue  the  sublessee  in  an  action  at. 
law  upon  the  covenants  of  the  lease  to  the  tenant^ 
where  no  lien  is  sought  agalost  a  crop  growing- 
on  the  premises  and  no  right  of  attachment  ex- 
ists. 

£•  A  anblessee  is  bound  Xny  the  ooTe^ 
nnntg  of  the  oadgtamX  Ic^ie  irrespective  of 
his  intention,  when  the  sublease  so  effeotuallT 
passes  the  whole  term  that  it  must  be  held  to  ne 
an  assignment. 

8.  A  contract  between  railroad  com- 
lianlee,  although  called  a  lease*  cannot 
be  construed  to  be  a  sublease  or  ao  as- 
signment of  a  railroad  lease  which  will  tnnsfer 
liability  on  the  covenants  of  the  original  lease, 
when  it  does  not  bind  the  party  acquiring  posses- 
sion of  the  road  to  pay  any  rent  unconditionally, 
but  only  to  pay  out  of  the  earnings  of  the  roadso> 
far  as  they  will  suffice  certain  fixed  charges  which 
the  original  lessee  had  already  assumed,  and  ta 
pay  over  any  surplus  as  directed  by  the  board  of 
directors  of  such  lessee  while  the  latter  retains  all 
the  substantial  and  beneficial  Interest  in  the  road. 

4.  A  covenant  to  keep  leased  prendsea 
in  repair  imposes  merely  the  obligation  •  to 
keep  them  in  as  good  repair  as  they  were  in  when 
the  a4rreement  was  made. 

5.  An  admission  in  lUft  answer  that  an  in- 
strument of  which  proflert  Is  made  is  a  lease  la 
insufficient  to  affect  the  tenor  of  the  Instrument. 

6*  The  rigrht  of  one  railroad  company 
to  contract  with  iuftother*in  any  manner 
not  inconsistent  with  the  scope,  object,  and  pur- 
pose of  their  creation  and  management,"  given 
by  Bev.  Stat.  1880,  1 2688,  includes  the  ri^ht  to^ 
make  an  operatinir  contract  by  which  one  oom^ 
pany  operates  the  road  of  another. 

(March  81. 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of  de- 
fendant in  an  notion  to  recover  rent  alleged  to 
be  due  and  unpaid  and  to  enforce  defendant'a 
alleged  covenant  to  keep  the  rented  property 
in  repair.    Affirmed, 

Statement  bj  Oantt*  J.  : 

Prior  to  June,  1874,  the  St.  Joseph  A  St. 
Louis  Railroad  Company  owned  a  line  of 
railroad  from  North  Lexington  to  the  city  of 
St.  Joseph,  a  distance  of  about  73  miles ;  and 

Note.— As  to  the  liability  of  an  assignee  of  a. 
leasebold  for  rent,  see  noU  to  Booetti  v.  Treat  (Gai.> 
li  L.  B.  A.  m. 
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on  the  Ist  day  of  June,  1874,  it  leased  ita  said 
railroad,  for  a  term  of  nlnty-nlne  years,  to 
the  St.  Louis,  KaDsaa  City,  &  Northern  Rail- 
way Company.  The  St.  I^uls,  Kansas  City, 
^  Northern  Railway  Company  was  after- 
wards, in  1879,  consolidated  with  the  Wa- 
bash Railway  Company,  of  Illinois,  Indiana, 
«nd  Ohio,  tiiereby  forming  a  corporation 
known  as  the  Wabash,  St.  Louis,  &  Pacific 
Railway  Company,  and  in  the  further  dis- 
cussion of  this  case  It  will  be  designated  the 
"  Wabash  Company."  By  virtue  of  the  con- 
eolidation  the  Wabash  tiecame  the  lessee  of 
the  St.  Louis  A  St  Joseph  Railroad.*  By 
that  lease,  so  far  as  it  pertains  to  the  issues 
of  this  case,  the  Wabash  Company  agreed  to 
pay  rental  for  the  first  and  second  years,  $10,  - 
■OOO  per  annum ;  for  the  third,  fourth,  and 
fifth  years,  $85,000  per  annum ;  and,  for  each 
flubsequent  year  during  the  term,  80  per  cent 
of  the  gross  earnings  of  the  demised  rail- 
road,— the  Wabash  Company  guaranteeing 
that  said  percentage  should  not  in  any  year 
amount  to  less  than  $25,000.  The  Wabash 
Company  furthermore  covenanted  and  agreed 
that  it  would  put  the  railroad,  culverts, 
bridges,  station  houses,  and  all  other  demised 
property,  in  such  order  and  repair,  at  its  own 
•cost  and  charges,  as  to  enable  the  road  to  be 
lAfely  and  successfully  operated  at  the  ear- 
1  (est  practicable  day,  and  operate  the  same, 
keeping  It  in  such  order  and  condition  durinff 
the  term  of  the  lease.  It  was  also  provided 
that  in  case  of  default  in  the  payment  of  rent 
the  Wabash  Company  (but  not  its  assigns) 
ehould  pay  as  a  penalty,  in  addition  to  the 
rent  due,  a  sum  equal  to  one  tenth  of  1  per 
cent  on  the  amount  due  for  each  day  during 
such  period  of  default,  until  the  lease  become 
forfeited,  or  the  rent  should  be  paid ;  and 
finaliy  it  was  provided  that  said  lease  should 
not  be  assignable  or  the  premises  underlet, 
without  the  written  consent  of  the  St.  Joseph 
&  St.  Louis  Company,  signed  by  its  presi- 
dent and  countersigned  by  its  secretary,  and 
authorized  by  a  resolution  of  itft  board  of  di- 
rectors, and  that  any  attempt  to  sublet  or  as- 
sign said  lease  without  such  written  consent 
should  work  a  forfeiture  thereof. 

Second.  The  evidence  shows  that  when  the 
foreeoing  lease  was  negotiated  the  parties 
fixed  upon  the  very  low  rental  of  $10,000  per 
annum  for  the  first  two  years  because  of  the 
bad  condition  of  the  property,  and  because 
of  a  contention  on  the  part  of  the  Wabash 
Company  to  the  effect  that  it  would  require 
the  earnings  of  the  road  for  the  first  few  years 
to  put  it  in  good  repair.  The  evidence  shows 
that  the  Wabash  Company  did  not  comply 
with  its  covenant  to  put  the  road  in  repair, 
and  that  it  did  not  put  it  in  such  condition, 
at  the  earliest  practicable  day,  as  would  en- 
able itto  l)e  safely  and  successfully  operated. 

Third.  On  the  1st  day  of  June,  1890,  the 
Wabash  Company,  to  secure  an  intended  is- 
sue of  bonds  to  the  amount  of  $50,000,000  (of 
which  $17,000,000  were  issued),  conveyed 
all  its  lines  of  railroad,  and  the  income  and 
earnings  thereof,  including  the  road  from 
North  Lexington  to  St.  Joseph,  in  trust,  to 
the  Central  Trust  Company,  of  New  York, 
and  James  Cheney,  of  Indiana. 

Fourth.  On  the  10th  day  of  April,  1888, 
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the  Wabash  Company  executed  an  instrumeot. 
in  the  granting  clause  of  which  it  let,  de- 
mised, and  leased  unto  the  Iron  Mountain 
Company,  all  and  singular,  the  several  lines 
of  railroad  then  owned,  leased,  or  otherwise 
held  by  it,  including  the  line  from  North 
Lexington  to  St.  Joseph,  to  have  and  to  bold 
said  property  unto  said  Iron  Mountain  Com- 
pany for  a  term  of  ninty-nine  years.  That 
contract  contained  a  covenant  on  the  part  of 
the  Iron  Mountain  Company  to  efllciently 
work  and  operate  said  roads,  and  use  reason- 
able  diligence  to  collect  and  receive  the  tolls, 
freight  charges,  and  dues  which  should  ac- 
crue from  the  operation  of  said  property,  and 
apply  said  revenues  in  the  manner  following, 
to  wit:  (1)  To  the  payment  of  the  annual 
cost  of  repairing,  maintaining,  and  perpetu- 
ating, for  public  use,  the  said  railroads,  with 
their  equipment  and  property ;  to  the  coat  of 
any  new  equipment,  side  tracks, stations,  de- 
pots, lands,  and  reasonable  or  necessary  bet- 
terments from  time  to  time  deemed  necessary ; 
to  premiums  for  insurance ;  and  to  the  pay- 
ment of  all  taxes  and  assessments  lawfully 
levied  upon  said  property.  (3)  To  the  pay- 
ment of  the  necessary  expenses  of  maintain- 
ing the  organization  of  the  Wabash,  St.  Louis, 
&  Pacific  liailway  Company,  including  the 
expenses  of  its  general  oflSces  in  the  city  of 
New  York,  the  expenses  of  a  transfer  agency, 
and  of  paying  the  interest  on  its  mortgage 
debt.  (8)'  To  the  payment  of  interest,  as  the 
same  become  due,  upon  the  mortgage  bonds 
of  said  company,  and  the  rents  and  other 
charges  which  the  Wabash  Company  had  con- 
tracted or  assumed  to  pay  as  part  of  the  con- 
sideration upon  which  its  lines  bad  been  ac- 
quired, and  other  charges  of  like  nature  which 
the  Wabash  Company  might  authorize  or  di- 
rect the  Iron  Mountain  Company  to  pay.  (4) 
It  was  to  pay  any  surplus  remaining  to  the 
Wabash  Company,  or  apply  the  same  to 
the  payment  of  interest  on  any  other  bonds 
thereafter  issued  by  the  Wabash  Company,  or 
to  such  other  purposes  as  should  l^  deter- 
mined from  time  to  time  by  the  board  of  di- 
rectors of  the  Wabash  Company.  The  lease 
also  contained  the  following  provisions :  **  If 
the  net  earning  or  revenue  shall  not  be  suf- 
ficient to  provide  for  the  fixed  charges  on  the 
demised  property,  the  lessee  may  elect  to  ad- 
vance the  funds  required  from  time  to  time 
to  pay  interest  on  bonds  and  other  fixed 
charges ;  and  such  advances  shall  be  a  pre- 
ferr^  debt  and  lien,  next  to  the  Hen  of  the 
first  and  general  consolidated  mortgages,  and 
underlying  or  divisional  mortgages,  to  be 
paid  by  the  party  of  the  first  part ;  and  the 
same  is  secured  by  the  future  net  revenues  of 
said  first  party,  and  such  advances  are  hereby 
made  an  equitable  lien  on  the  demised  prop- 
erty. If  the  lessee,  however,  elects  not  to 
advance  any  such  deficit,  and  the  interest  on 
the  first  and  general  consolidated  mortgage 
bonds  and  underlying  bonds  shall  remain  un- 
paid for  a  period  of  six  months,  the  lessor 
company  may  thereupon  elect  to  terminate 
this  lease,  and  to  receive  back  the  property, 
on  the  payment  of  any  balance  of  Indebted- 
ness then  due  from  it  to  the  lessee.  The 
party  of  the  second  part,  moreover,  shall  and 
will,  at  all  times  during  the  hereby  demised 
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-term,  keep  the  bulIdlDie^s  upon  the  lands 
hereby  demised  insured  in  the  usual  maoDer 
against  loss  by  fire,  payine  the  premium 
therefor  as  aforesaid,  and  will  keep  the  said 
demised  railroad,  equipment,  and  property 
in  good  order  and  repair,  and  will  at  the  ex- 
piration of  Uie  hereby  demised  term,  or  other 
sooner  determination  of  this  lease  and  con- 
tract, yield  and  deliver  up  the  hereby  de- 
mised railroad  and  appurtenances  in  the  same 
good  order  and  repair  that  the  same  are  now 
io,  or  may  be  put  in  during  the  hereby 
demised  term,  casualties,  acts  of  God  and  the 
elements,  and   reasonable  wear  and  tear  ex- 

Fifth.  On  the  21st  day  of  December,  1888, 
the  Wabash  Company  mortgaged  and  con- 
veyed to' the  Iron  Mountain  Company  all  its 
lines  of  railroad,  including  the  line  from 
North  Lexington  to  St.  Joseph,  to  indemnify 
tind  secure  said  Iron  Mountain  Company 
against  any  loss  on  account  of  the  advance- 
ments it  had  made,  or  might  make,  under  the 
foregoing  lease  of  April  10,  1883.  It  was 
further  provided  in  the  contract  that  the  Iron 
Mountain  should  keep  accurate  accounts  of 
all  the  business,  receipts,  and  revenues  aris- 
ing from  the  operation  of  the  Wabash,  and 
all  the  expenses  of  operating  the  same, — said 
accounts  to  be  kept  in  such  form  aad  manner 
that  the  earnings  of  the  Wabash  might  be 
readily  ascertained  and  determined, — and  that 
the  Iron  Mountain  t)ooks  relating  thereto 
(should  be  subject  to  the  examination  of  the 
president  and  vice  president  of  the  Wabash, 
or  any  agent  by  them  authorized  to  examine 
the  same ;  and  the  Iron  Mountain  bound  it- 
self to  furnish  the  Wabash  monthly  accounts 
of  the  gross  receipts  and  expenditures,  and  a 
semiannual  account  of  all  the  business,  re* 
«  oeipts,  revenues,  and  expenditures  under  this 
agreement.  And  the  president,  vice  presi- 
dent, and  committees  of  the  board  of  direct- 
ors, and  all  duly  appointed  agents  of  the 
Wabash,  should  have  the  right  at  all  times 
to  travel  without  charge  over  the  said  road, 
for  the  purpose  of  ascertaining  as  to  the  bus- 
iness and  management  of  the  said  railroad, 
and  reporting  Uiereon  to  the  officers  of  the 
Wabash. 

Tbe  Wabash  had  possession  of  plaintiff's 
railroad  from  1879  until  April  10,  1888,  at 
which  time  the  defendant,  the  Iron  Mountain 
Railroad,  took  charge  of  it  uoder  tbe  fore- 
going contract  of  that  date,  and  continued  to 
operate  and  control  it  until  May  29,  1884,  on 
which  date  receivers  appointed  by  the  United 
States  circuit  court  took  charge  of  it,  with 
the  written  consent  of  defendant.  On  the 
24th  of  April,  1886,  the  plaintiff  declared 
its  lease  to  the  Wabash  forfeited,  and  resumed 
possession  of  its  railroad,  by  and  with  the 
consent  of  the  J^ederal  court. 

This  action  is  by  the  St.  Louis  &  St.  Joseph 
Railroad  Company  against  the  Iron  Mountain 
to  recover  a  balance  of  rental  due  March  1, 
1884,  and  the  rentals  from  March  1,  1884, 
down  to  April  24,  1886,  when  it  resumed 
possession  of  its  road,  and  for  penalties  ac- 
crued by  reason  of  default  of  paying  rent, 
and  for  expenditures  in  putting  the  road  in 
proper  condition.  The  cause  was  referred 
to  Charles  Nagel,  Esq.,  who  made  a  finding 
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of  facts,  concluding  in  these  words:  *If, 
therefore,  this  controversy  was  raised  be- 
tween plaintiff  and  the  St.  Louis,  Kansas 
City.  &  Northern,  or  the  Wabash,  St.  Louis,  & 
Pacific  Railway  Company,  the  referee  would 
recommend  a  Judgment  in  favor  of  plaintiff: 
(1)  For  expenditures,  $186,862.87;  (2)  for 
rental,  $121,235.05;  (3)  for  penalties  $86,- 
123.26, — with  interest  upon  these  sums  from 
the  time  of  filing  this  suit."  But  at  the  same 
time  the  referee  found  that,  under  the  evi- 
dence and  several  contracts  and  leases,  de- 
fendant, the  Iron  Mountain,  was  not  liable 
therefor. 

Jlfr,  Everett  W.  Pattison*  for  appellant: 

Respondent  is  liable  for  the  rent  and  penal* 
ties  whether  the  lease  of  April  10,  1888,  consti- 
tuted an  assignment  or  onlv  a  sublease. 

Rev.  Stat.  1889,  ^^5  6388,'6889;  Hieks  v.  Mar- 
tin, 25  Mo.  App.  359;  Huleti  v.  Stoekwell,  2f1 
Mo.  App.  828;  OarrouiU  v.  While,  92  Mo. 
237. 

Respondent  is  liable  for  damages  for  nonre- 
pair of  appellant's  property  whether  the  lease 
of  April  10,  1883,  constitutes  an  assignment  or 
only  a  sublease,  inasmuch  as  respondent  cove- 
nanted with  the  Wabash  to  keep  appellant's 
road  io  repair. 

Salmon  Falls  Bank  v.  Leyser,  116  Mo.  61; 
State,  St,  Ijmis,  v.  Laclede  Gaslight  Co.  102 
Mo.  472:  Fontaine  v.  Sehtilenburg  d  B.  Lum- 
ber Co.  109  Mo.  55;  Rogers  y.  Oosnell,  58  Mo. 
589:  Meyer  v.  Loicell,  44  Mo.  828;  Flanagan  y, 
Hutchinson,  47  Mo.  287;  State  v.  St.  Louis  d 
S.  F.  B.  Co.  125  Mo.  596;  1  Wood,  Land.  A 
T.  2d  ed.  270.  871,  797,  799.  807;  2  Platt,» 
Leases,  190,  196;  Seliieffelin  ▼.  Carpenter,  15 
Wend.  400;  Myers  v.  Burns,  85  N.  T.  269; 
Lockrow  V.  Horgan,  58  N.  Y.  636;  Oreen  ▼, 
Eden,  2  Thomp.  &  C.  682. 

Independently  of  the  statute  and  of  the  rights 
accruing  to  appellant  under  the  express  cove- 
nants contained  in  the  lease  of  April  10, 1883, 
respondent  is  liable  for  rent  and  repairs  be- 
cause that  instrument  constituted  in  law  an  as- 
signment of  appellant's  lease.  A  demise  of 
leased  property  for  a  term  extending  beyond 
the  term  of  the  original  lease  is  necessarily  an 
assignment  of  the  original  term. 

ITayloT,  Land. 4fcT. §8 14-16,  111;  2Taylor, 
Land.  &  T.  §  426;  Bouvier,  Law  Diet.  Lease; 
Woodfall,  Land.  &T.  258;  1  Wood,Land.  <&T. 
2d  ed.  146, 727;  Eicks  v.  Downing,  1  Ld.  Raym. 
99;  Lavgford  v.  Selmes,  8  Kay  &  J.  220;  Wot- 
laston  V.  Hakemll,  6  Mann.  &  Q.  297,  8  Scott, 
N.  R.  593;  Beardmore  v.  WiUon^  88  L.  J.  0. 
P.  N.  8.  91,  17  Week.  Rep.  64,  L.  R  4  0.  P. 
67;  Porter  v.  French,  9  Ir.  L.  Rep.  614;  Piuek 
V.  Digges,  5  Bligh,  N.  R.  81;  Stewart  v.  Long 
Island  R.  Co.  102  N.  Y.  601,  66  Am.  Rep. 
844;  Sexton  v.  Chicago  Storage  Co.  129  111.  818; 
Ktliy  V.  Smith,  45  N.  Y.  S.  R.  49;  Craig  t. 
Summers,  47  Minn.  189, 15  L.  R  A.  286;  OiUf, 
a  d  S,  F.  R.  Co.  V.  Setteaast,  79  Tex.  266; 
Lee  V.  Payne,  4  Mich.  106;  Blumenberg  ▼. 
Myers,  82  Cal.  98,  91  Am.  Dec.  560. 

The  question  here  is  not  to  be  confounded 
with  one  arising  between  the  sublessor  and  the 
sublessee.  This  latter  depends  on  the  contract. 
In  the  case  at  bar  tbe  rights  of  appellant  grow 
out  of  privity  of  estate. 

Stetaart  v.  Long  Island  B,  Co.,  Sexton  t.  Vhu 
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€ago  Stcragt  Co,,  Craig v.  Summers,  and  Forler 
T.  French,  tvpra;  Adams  v.  Beae/i,  1  Pbila.  99. 
The  cases  relied  upon  by  respondent  and 
cited  by  tbe  referee  in  support  of  bis  conclu- 
•ion  all  fall  witbintbe  class  \vbich  involve  tbe 
construction  of  tbe  sublease  as  between  tbe 
immediate  parties  to  it,  tbus  determining  rifi:bts 

growing  out  of  tbe  contract.  None  of  them 
etermine  the  rights  growing  out  of  tbe  privity 
of  estate  between  tbe  original  landlord  and  tbe 
lessee  of  bis  lessee.    Tbe  cases  are: 

Past  V.  Kearney,  2  N.  Y.  894.  51  Am.  Dec. 
808;  Piffgot  V.  Mason,  1  Paige,  412;  Odlins  ▼. 
Easbrouck,  66  N.  Y.  157.  15  Am.  Rep.  407; 
Oanson  v.  Tifft,  71  N.  Y.  48;  Collamer  y. 
KeOey,  12  Iowa.  819;  United  States  v.  nickey, 
84  U.  S.  17  Wall.  9.  21  L.  ed.  559;  Dunlap  v. 
BvUard,  181  Mass.  161. 

The  question  what  intention  fs  evidenced  by 
tbe  instrument  of  April  10,  1883,  is  imma- 
terial. 

Tbe  lease  of  April  10,  1883,  conveyed  to  re- 
spondent tbe  lessor's  entire  interest  in  appel- 
lant's lease  No  reversion  was  left  in  tbe  Wa- 
bash company. 

The  condition  as  tc  forfeiture  in  tbe  lease 
does  not  constitute  a  limitation  but  only  a  con- 
dition subsequent,  and  did  not  prevent  the 
vesting  of  tbe  entire  interest  in  respondent  for 
the  entire  term. 

1  Taylor.  Land.  &T.  §  278,  note  4,  275,  279, 
388;  2  Taylor,  Land.  &  T.  ts  492;  Studdard  v. 
WelU,  120  Mo.  25;  Ruddick  v.  St.  Louis,  K.  dk 
Ji.  W,  R.  Co,  116  Mo.  25;  mis  v.  Kyger.  90 
Mo.  600;  Adams  v.  Lindell,  5  Mo.  App.  197, 
72  Mo.  198;  C^BrUn  v.  Wagner,  94  Mo  93; 
Morria  v.  Wabash,  St.  L,  db  P.  K  Co.  96  Mo. 
174;  Wills  V.  Mannfacturers  Nat.  Qas  Co.  180 
Pa.  222,  6  li.  R.  A.  603;  Craig  v.  Summers,  47 
Minn.  189,  15  L.  R  A.  286;  4  Kent.  Com.  126; 
2  Bouvier,  Inst.  273;  6  Am.  &  £ng.  Enc.  Law, 
p.  903. 

Tbe  introduction  of  new  or  different  cove- 
nants does  not  prevent  such  lease  from  oper- 
ating as  an  assignment. 

As  assignee  of  tbe  leasehold  respondent  is 
liable  upon  all  tbe  covenants  of  tbe  lease  dur- 
ing tbe  time  its  estate  continued. 

1.  It  became  liable  upon  the  covenant  to  put 
and  keep  our  road  in  good  order  and  condition. 

Salmon  Falls  Bank  v.  Leyser,  116  Mo.  51; 
State,  St.  Louis,  v.  Laelede  Gaslight  Co.  103 
Mo.  472;  Fontaine  v.  SchuUnburg  <t  B,  Lum- 
ber Co.  109  Mo.  55;  Rogers  v.  Oosnell,  58  Mo. 
689;  Meyer  v.  Ijowell,  44  Mo.  828;  Flanagan 
▼.  Hutchinson,  44  Mo.  237;  State  v.  St.  Louis 
R.  Co.  125  Mo.  596;  Schieffelin  v.  Carpenter, 
16  Wend.  400;  Myers  v.  Burns,  35  N.  Y.  269; 
Lockrow  V.  Horgan,  58  N.  Y.  635,  and  Oreen 
V.  Eden,  2  Thomp.  &  C.  582;  1  Wood,  Land.  & 
T.  2d  ed.  792;  Button  v.  Cincinnati  d  Z.  R. 
Co.  21  Ohio  St.  235;  Harris  v.  Goslin,  3  Harr. 
(Del.)  838;  Marty n  v.  Clue,  18  Q.  B.  661;  Con- 
Offer  V.  Smith,  17  N.  J.  Eq.  61,  86  Am.  Dec. 
249;  Kentucky  C.  R.  Co.  v.  Kenney,  82  Ky. 
154;  Oeorgia  Southern  Railroad  v.  Reeves,  d4 
Ga.  492;  Lydick  v.  Baltimore  d  0.  R.  Co.  17 
W.  Va.  427. 

2.  It  is  liable  for  tbe  rents. 

8.  It  is  liable  not  only  for  the  rents  but  for 
tbe  penalty  provided  in  the  lease  in  case  of  de- 
fault. 

1  Wood,  Land.  &  T.  §  883;  Masury  v.  South- 
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Wfrth,  9  Ohio  St  840;  Thinn  t.  Chomiey,  1 
Cro.  Eliz.  pt.  1,  p.  888;  Brendless  v.  Philips, 
1  Cro.  Eliz.  pt.  2,  p.  895;  Clark  v.  Barlow,  4 
Johns.  183. 

The  privity  of  estate  and  hence  respondent'^ 
liability  continued  from  April  10.  1883.  tbe 
date  of  tbe  lease  to  respondent,  until  April  24, 
1886,  tbe  date  on  which  appellant  forfeited  \i» 
lease. 

1.  Respondent  could  rid  itself  of  liability 
only  by  assigning  over.  There  was  no  assign- 
ment of  the  lease  by  respondent.  It  did  not 
even  surrender  the  lease. 

Rev.  Stat.  1889,  §  5183;  Smith  ▼.  Drinker, 
17  Mo.  148,  57  Am.  Dec.  265;  St.  Louis  Pub, 
i'ehools  V.  Boatmen* s  Ins.  dT.  Co.  5  Mo.  App. 
91;  Ouinzburg  v.  Claude,  28  Mo.  App.  25$; 
Ebling  y.  Fuylein,  2  Mo.  App.  252;  Negley  v. 
Morgan,  46  Pa.  281;  Schieffelin  v.  CarpenUr, 
15  Wend.  400;  Walton  v.  Cronly,  14  Wend. 
68;  Childs  v.  Clark.  3  Barb.  Ch.  52,  49  Am. 
Dec.  164;  Sanders  v.  Partridge,  108  Mass.  560; 
Boheiti  v.  Treat,  91  Cal.  223.  14  L.  R.  A. 
151;  Chicago  Attachment  Co.  v.  Davis  Setting 
Mach.  Co.  (III.)  25  N.  E.  669;  1  Wood,  Land.  & 
T.  §  340. 

2.  The  appointing  of  the  receiyers  and  the 
taking  possession  by  them  with  respondent'» 
consent  did  not  terminate  its  privity  of  es- 
tate. 

Quincy,  M.  d  P.  R.  Co.  v.  Humj^reys,  145 
U.  a  82,  86  L.  ed.  632.  St.  Joseph  d  Si.  L.  R. 
Co.  V.  Humphreys,  145  U.  S.  105,  36  L.  ed. 
640;  State,  Merriam,  v.  Ross.  122  Mo.  435,  2a 
L.  R  A.  534;  State,  KloU,  v.  Ross,  llt^ 
Mo.  57. 

On  petition  for  rehearing. 

Where  an  instrument  is  capable  of  two  in- 
terpretations one  of  which  makes  it  legal  and 
tbe  other  makes  it  illegal  the  court  is  lx)und  lo 
so  construe  it  as  to  make  it  legal.  Therefore  • 
under  ^  2568  tbe  instrument  in  question  must 
be  held  to  be  a  lease  and  not  a  power  of  attor- 
ney for  operating  contract 

Wiggins  Ferry  (h.  v.  Chicago  d  A.  R.  Co. 
128  Mo.  245. 

Tbe  powers  conferred  upon  railroad  corpora- 
tions or^nized  or  existing  in  this  state  are  by 
§  2568  limited  to  purchasing  and  leasing  other 
railroads.  So  far  as  home  companies  are  con- 
cerned there  is  no  other  method  pointed  out 
wliereby  one  railroad  company  may  control  or 
operate  another. 

Tbe  powers  conferred  by  g  2568  cannot  be 
extended  by  construction.  A  railroad  com- 
pany possesses  only  the  powers  there  specified 
and  such  others  as  are  absolutely  necessary  to 
the  exercise  of  those  powers. 

Hannibal  d  St.  J.  R.  Co.  v.  Marion  County. 
86  Mo.  294;  St.  Louis,  Murphy,  v.  Clemens,  43 
Mo.  895;  CarrcU  y.  CamjMl,  108  Mo.  550: 
State  V.  Stone,  118  Mo.  888,  25  L.  R  A.  243; 
St.  Louis  y.  St.  Louis  Gaslight  Co.  70  Mo.  69; 
Stewart  y.  Lehigh  Valley  R.  Co.  88  N.  J.  L. 
518;  Thomas  y.  West  Jersey  R.  Co.  101  U.  S. 
71,  26  L.  ed.  950;  Pennsylvania  R  Go.  v.  SI. 
Louis.  A.  dT.  H.R.  Co.  118  U.  8.  290,  30  L. 
ed.  83;  Com.  v.  Erie  d  N.  E.  R,  Co.  27  Ps- 
839,  67  Am.  Dec.  471. 

A  power  of  attorney  to  a  corporation  grant- 
ing the  exclusive  riglst  to  operate  the  road  of 
tbe  principal  is  an  instrument  of  an  entirely 
different  character  from  a  lease  and  is  not  ia- 
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cideDtal  to  the  power  to  lease.  The  same  is 
true  of  an  operating  contract. 

If  held  to  be  a  lease  the  instrument  is  lei^al. 
If  held  to  be  a  power  of  attorney  or  an  operat- 
ing contract  it  is  illegal. 

The  parties  themselves  in  the  instrument  it- 
self designate  the;instrumentas  a  lease;  it  con- 
tains apt  words  to  constitute  it  a  lease;  it  has 
been  treated  all  through  this  liti^don  as  a 
lease:  both  parties  are  estopped  to  deny  that  it 
is  a  lease;  and  no  court  has  power  to  construe 
it  otherwise  than  as  a  lease. 

Defendant  in  its  answer  expressly  admits 
that  the  instrument  is  a  lease. 

If  the  parties  intended  only  an  operating 
contract  the  language  of  the  instrument  makes 
it  apparent  that  they  well  understood  no  such 
contract  could  be  made  except  by  way  of  lease. 
If  they  made  a  lease  in  order  to  accomplish 
the  illegal  purpose  of  an  operating  contract  or 
a  power  of  attorney  the  court  will  not  aid 
them  in  carrying  out  such  illegal  purpose,  but 
-will  hold  them  to  all  liabilities  growing  out  of 
the  lease. 

By  an  operating  contract  or  by  a  power  of 
attorney  no  estate  passes.  By  the  instrument 
in  question  an  estate  does  pass. 

2'homas  v.  West  Jeruy  R.  Go.  101  U.  S.  71, 
25  L.  ed.  950. 

Messrs.  Wells  H.  Blodffett,  A.  O. 
Coehrauv  and  H.  8.  Priest  for  respondent. 

Oantt»  J.,  delivered  the  opinion  of  the 
court : 

Three  reasons  are  advanced  by  the  plain- 
tiff to  reverse  tho  finding  of  the  referee,  and 
the  judgment  of  the  circuit  court  adopting 
that  finding : 

1.  Tliat,  if  the  contract  between  the  Wa- 
hash  and  Iron  Mountain  shall  be  construed 
to  be  a  sublettinsr,  then  the  common -law  rule 
which  denied  tfie  lessor  a  right  of  action 
against  an  undertenant,  because  there  was 
neither  privity  of  estate  nor  privity  of  con- 
tract between  them,  has  been  abrogated  by 
our  statute  (Kev.  Stat.  1889,  §§  63»8,  6889) , 
which  provides  that  ^'rent  may  be  recovered 
from  the  lessee  or  person  owing  it,  or  his 
assignee  or  undertenant,  or  there  presenta- 
tive  of  either,  by  the  same  remedies  ^iven 
in  the  preceding  sections ;  but  no  assignee 
or  undertenant  shall  be  liable  for  rent  which 
became  due  before  his  interest  began ;"  and 
**  in  case  any  tenant  shall  sublet  any* premises 
or  any  part  thereof  demised  or  let  to  him, 
the  landlord  shall  have  the  right  in  any  ac- 
tion provided  by  this  chapter,  to  Join  as 
party  defendants  nis  lessee  and  all  sublessees 
in  the  same  action."  In  the  absence  of  modi- 
fication by  statute,  the  common  law  save  the 
lessor  no  right  of  action  on  any  of  the  cove- 
nants of  the  original  lease  against  the  sub- 
tenant or  underlessee  of  his  lessee,  because 
there  was  no  privity  of  contract  between  the 
lessor  and  the  sublessee,  and  because  there 
was  no  privity  of  estate.  About  this  there 
can  be  no  controversy,  nor  do  we  understand 
the  counsel  for  plaintiff  contends  otherwise. 
Taylor,  Land,  ft  T.  6th  ed.  §  448 ;  1  Wood- 
fall,  Land,  ft  T.  p.  265;  1  Washb.  Real 
Prop.  5th  ed.  p.  546.  subsec.  5;  Williams, 
Real  Prop.  886;  Hdford  v.  Hatch,  Dougl. 
187;  Orundin  v.    Carter,  99  Mass.   15;  Sc- 
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F^rlan  r.  Watson,  3  N  Y.  286.  What  modi  - 
fication  of  the  common  law  on  this  subject, 
then,  has  been  wrought  by  gg  6388  and  6889, 
supraf  By  g  6388  the  landlord  is  given  only 
''the  same  remedies  given  in  the  preceding 
sections. "  It  is  essential  to  know  what  reme- 
dies ''the  preceding  sections"  give.  A  criti- 
cal examination  of  the  chapter  "Of  Land- 
lords and  Tenants"  discloses  only  two  sections 
that  relate  to  remedies  for  recovery  of  rent, 
and  they  are  $S  6876  and  6884.  By  §  6376 
it  is  provided :  **  Every  landlord  shall  have  a 
lien  upon  the  crops  grown  on  the  demised 
premises  in  any  year  for  the  rent  that  shall 
accrue  for  such  year,  and  said  lien  shall  con- 
tinue for  eight  months  after  the  rent  becomes 
due  and  no  longer. "  By  §  6384 :  **  Any  per- 
son who  is  liable  to  pay  rent  shall  be  liable 
to  attachment  for  such  rent  in  the  following 
instances :  (1)  Where  he  intends  to  move 
his  property  from  the  leased  premises;  (3) 
where  he  is  removing  his  property  from  the 
leased  premises;  (8)  where  he  has,  within 
thirty  days,  removed  his  property  from  the 
leased  premises ;  (4)  when  he  shall  in  any 
manner  dispose  of  the  crop,  or  any  part  there- 
of, grown  on  the  leased  premises,  so  as  to 
endanger,  hinder,  or  delay  the  collection  of 
the  rent ;  (5)  when  he  shall  attempt  to  dis- 
pose of  the  crop,  or  any  part  thereof,  grown 
on  the  leased  premises,  so  as  to  endanger^ 
hinder,  or  delay  the  collection  of  the  rent; 
and  (6)  when  the  rent  Is  due  and  unpaid 
after  demand  thereof."  And  the  proviso  at 
the  end  of  g  6384  makes  **  any  person  who 
shall  buy  any  crop  grown  upon  demised 
premises,  upon  which  rent  is  unpaid,  if  he 
has  knowledge  that  such  crop  was  grown  on 
demised  premises,  liable  in  an  action  for  the 
value  thereof  to  any  party  entitled  thereto; 
or  such  person  may  be  garnished  in  any  suit 
for  the  recovery  of  such  rent. "  It  is  evident 
that  the  section  giving  the  owner  of  land  a 
lien  on  the  crop  grown  on  the  premises,  and 
the  other  section  giving  the  right  to  attach 
the  personal  property.  Including  the  crops 

frown  on  the  demised  premises,  were  reme- 
ies  in  addition  to  those  afforded  by  the  com- 
mon law  to  the  landlord  asainst  his  tenant, 
and  by  §  6388  the  right  of  lien  and  attach- 
ment was  extended  to  the  personal  property 
and  crops  of  the  sublessee  or  undertenant; 
but  the  right  to  sue  at  common  law  and  re- 
cover judgment  against  the  undertenants  on 
covenants  and  contracts  to  which  they  were 
not  parties  is  not  given  by  either  of  those 
sections,  or  any  preceding  section  in  said 
chapter.  It  is  obvious  these  are  new  statu- 
tory remedies,  to  be  enforced  in  statutory 
proceedings,  ffieks  v.  Martin,  25  Mo.  App. 
859 ;  Hulett  v.  Stockioell,  27  Mo.  App.  828 ; 
and  Oarroutte  v.  White,  92  Mo.  237, --were 
all  cases  in  which  resort  was  had  either  to 
the  attachment  given  by  the  statute,  or  a  suit 
to  enforce  the  lien  secured  thereby  to  the 
landlord,  and  must  be  construed  in  relation 
to  the  facts  of  each ;  and,  while  we  think 
they  were  all  correctly  decided,  they  do  not 
reach  the  question  involved  in  this  record. 
Unquestionably,  it  was  the  purpose  of  the 
statute  to  give  the  Hen  and  attachment,  in 
the  cases  specified,  against  the  undertenant 
or  sublessee,  as  well  as  against  the  original 
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We  are  of  the  opinion  that  the  transaction 
was  not  a  sublease,  and  hence  in  no  sense 
an  assignment,  and  that  the  Iron  Mountain 
cannot  be  held  for  the  rentals  of  plaintiff's 
road  during  the  time  it  was  in  the  hands  of 
the  receivers  of  the  Wabash  system.  Viewed 
in  all  its  aspects — the  right  of  forfeiture, 
and  the  right  to  compel  the  application  of 
all  the  earnings  of  the  road  to  its  sole  use 
and  benefit,— it  was  the  reservation  in  the 
Wabash  of  the  real  beneficial  interest  in  said 
term,  and  falls  far  short  of  a  transfer  of  its 
whole  interest  and  estate  therein ;  and  it  fol- 
lows that,  as  it  did  not  amount  to  an  assign- 
ment, no  privity  in  estate  or  contract  was 
created  b^ween  plaintiff  and  the  Iron  Moun- 
tain, and  consequently  no  right  of  action  on 
the  covenants  of  the  original  lease  asainst 
it,  and  no  error  was  committed  by  the  circuit 
3onrt  in  so  holding. 

8.  Still  a  third  ground  of  recovery  is  urged 
by  counsel  for  plaintiff,  to  wit,  that  the 
covenant  made  by  defendant  to  keep  the  road 
in  repair  was  made  for  the  benefit  of  plain- 
tiff, and  plaintiff  has  a  right  to  sue  thereon 
for  its  breach.  The  covenant  is  as  follows : 
**The  party  of  the  second  part,  moreover, 
shall  and  will  at  all  times  during  the  hereby 
demised  term  keep  the  buildinffs  upon  the 
lands  hereby  demised  insured  In  the  usual 
manner  against  loss  by  fire,  paying  the  pre- 
mium therefor  as  aforesaid,  and  will  keep 
the  said  demised  railroad,  equipment,  and 
property  in  good  order  and  repair,  and  will, 
at  the  expiration  of  the  hereby  demised  term, 
or  other  sooner  determination  of  this  lease 
and  contract,  yield  and  deliver  up  the  hereby 
demised  railroad  and  appurtenances  in  the 
same  good  order  and  repair  as  the  same  are 
now  in,  or  may  be  put  in  during  the  hereby 
demised  term,  casualties,  acts  of  God  and 
the. elements,  and  reasonable  wear  and  tear 
excepted."  The  referee  found  that  the  de- 
fendant not  only  kept  the  road  in  as  good 
repair  as  it  was  when  it  took  it,  but  greatly 
improved  it.  He  also  found  that  the  Wabash 
utterly  failed  to  perform  its  covenant  in  the 
original  lease  to  put  plaintiff's  road  in  such 
order  and  repair,  at  its  own  cost,  as  to  enable 
said  road  to  be  safely  and  successfully  oper- 
ated ''at  the  earliest  practicable  day;**  that 
nine  years  had  elapsed  before  the  contract 
with  the  Iron  Mountain,  and  this  covenant 
had  been  broken  long  before  the  Iron  Moun- 
tain went  into  possession.  Upon  the  facts 
found,  we  think  it  is  clear  that  the  defendant 
was  not  liable  for  the  breaches  in  the  origi- 
nal lease  which  had  occurred  long  before  it 
took  possession;  Paiten  v.  Deshan,  1  Qray, 
329 ;  Coward  ▼.  Gregory,  L.  R,  2  C.  P.  153 ; 
7%llotMn  V.  Boyd,  4  Sandf.  621;  Church- 
wardens  v.  Smith,  8  Burr.  1271.  What  is 
the  measure,  then,  of  its  obligation  on  its 
own  undertaking?  A  covenant  to  keep  leased 
premises  in  repair  imposes  upon  the  tenant 
the  obligation  ''to  keep**  the  premises  in  as 

Sood  repair  as  when  the  agreement  is  made. 
fiddlekauff  v.  Smith,  1  Md.  829 ;  Stulte  v. 
Locke,  47  Md.  562;  Outteridge  v.  Munyard, 
7  Car.  &  P.  129 ;  1  Wood,  Land.  &  T.  §  867. 
Covenants  *^\o  keep  in  repair,^  and  "to  keep 
In  as  good  repair  as  they  now  are.  ^  are  held 
to  amount  to  the  same  thing  in  law.    Inas- 
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much  as  the  railroad  was  confeflsedlj  out  of 
repair  when  the  defendant  agreed  to  take  it» 
and  as  it  only  bound  itself  ^  to  keep  it  in 
repair,  and  return  it  in  as  good  condition  as 
it  now  is,"  and  the  referee  found  that  it 
greatly  improved  the  road,  we  think  the 
plaintiff  is  precluded  by  this  finding.  There 
18,  and  ought  to  be,  a  marked  distinction 
between  a  covenant  to  keep  premises  which 
are  in  good  repair,  in  repair,  and  a  similar 
covenant  to  keep  an  old  house  or  dilapidated 
premises  in  good  repair. 
jHie  judgment  U  affirmed, 

Sherwood  and  fiar£^es»  JJ.,  concur. 

A  petition  for  rehearing  having  been  filed, 
the  following  opinion  was  handed  down  in 
response  thereto : 

We  have  been  moved  to  grant  a  rehearing 
herein.  We  still  adhere  to  the  view  origi- 
nally expressed  that  the  litigated  instrument 
was  no9  a  lease,  but  simply  (for  want  of  a 
better  expression)  "an  operating  contracL** 
We  attach  no  importance  to  the  fact,  for 
reasons  already  given,  that  the  parties  to 
that  contract  denominated  it  a  "lease."  Nor 
is  the  defendant  concluded  by  the  admission 
in  its  answer  that  it  was  a  lease,  since  the 
admission  was  accompanied  bv  profert  of 
the  instrument  on  which  its  admission  was 
based.  Such  an  admission  cannot  "in  the 
smallest  degree  alter  or  affect  the  tenor  of 
such  instrument. "  This  could  no  more  be 
done  than  could  the  Jurisdiction  of  a  court 
be  defeated  by  a  failure  to  deny  the  charge 
that  no  Jurisdiction  existed.  TSdmanaon  v. 
Phillipa,  78  Mo.  57.  This  principle  is  also 
illustrated  bv  that  class  of  cases  which  hold 
that  where  the  truth  plainly  appears  on  the 
face  of  a  deed  there  is  no  estoppel.  Bigelow, 
Estoppel,  6th  ed.  861.  And,  while  on  the 
subject  of  what  the  instrument  really  is,  it 
may  not  be  altogether  inappropriate  to  recall 
a  saying  of  Lord  Brougham  that  he  remem- 
bered a  case  wherein  I^rd  Eldon  referred  it 
in  succession  to  three  courts  to  decide  what 
a  particular  document  was.  The  court  of 
king's  bench  decided  it  was  a  lease  in  fee ; 
the  common  pleas,  that  it  was  a  lease  in  tail ; 
the  exchequer,  that  it  was  a  lease  for  years. 
Whereupon  Lord  Eldon,  when  it  came  back 
to  him,  decided  for  himself  that  it  was  no 
lease  at  all.     Green  Bag,  April,  1896,  p.  181. 

Omitting,  for  the  present,  further  discus- 
sion of  the  character  of  the  instrument,  we 
come  to  the  pith  of  the  motion  for  rehear  ice, 
namely,  that  this  court  ought  not  to  hold 
said  instrument  a  valid  operating  contract, 
because  such  an  agreement  was  uUra  vires  as 
to  tne  Wabash  Railroad.  What  corporations 
may  lawfully  do  is  summed  up  in  a  few 
words  by  Judge  Thompson  in  his  recent  Com- 
mentaries on  the  Law  of  Corporations  (vol. 
4,  §  5645),  where  he  says:  "In  respect  of 
the  power  of  corporations  to  make  contracts, 
two  propositions  may  be  stated:  (1)  That 
they  have,  by  mere  implication  of  law,  and 
without  any  affirmative  expression  to  that 
effect  in  their  charters  or  governing  statutes, 
and,  of  course,  in  the  absence  of  express  pro- 
hibitions, the  same  power  to  make  and  take 
I  contracts,  within  the  scop^  of  the  purposes 
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of  their  creatfoo,  which  natural  persoDS  have ; 
(2)  that  this  power,  on  the  other  hand,  is  re- 
stricted to  the  purposes  for  which  the  cor- 
poration has  been  created,  and  cannot  be  law- 
ful ly  exercised  by  it  for  other  purposes." 
This  statement  of  the  law  accords  with  the 
.general  current  of  autboritv  on  this  subject. 
In  Barry  ▼.  Mercfiants  Exchange  Oo,  1  Sandf. 
Oh.  280,  a  case  decided  over  a  half  century 
Ago,  and  elaborately  considered,  it  was  said : 
^  Every  corporation,  as  such,  has  the  capacity 
to  take  and  grant  property,  and  to  contract 
obligations,  In  the  same  manner  as  an  indi- 
vidual.    .    .     .     And  every  such  corpora- 
tion has  power  to  make  all  contracts  which 
are  necessary  and  usual  In  the  course  of  the 
business  it  transacts,  as  means  to  enable  it 
to  effect  such  object,  unless  expressly  pro- 
hibited by  law  or  the  provision  of  its  char- 
ter."   This  court  has  frequently  announced 
«imilar  views.    Ba^  v.  St.  Jatiph  F.  d  M. 
In».   Oo.  78  Mo.    871 ;  LUbks  v.  Knapp,   79 
Mo.  22. 49  Am.  Rep.  212 ;  DettoeilerY.  Brecken- 
Jlcamp,  88  Mo.  45.    As  instances  of  the  appli- 
cation of  this  doctrine,  it  has  been  held  that 
&  railroad  corporation  may  purchase  a  tract 
-of  land  containing  gravel,  in  furtherance  of 
41  contract  between  It  and  a  third  person, 
whereby  the  gravel  is  to  be  excavated  and 
liauled  over  its  road  to  a  distant  place,  for 
which  it  is  to  receive  compensation ;  and  the 
oourt  decreed  specific  performance  of  the  con- 
tract.    Old  Oohny  R.  Oorp,  v.  Evani,  6  Qray, 
1^5,   66  Am.    Dec.    894.    And,    though   fre- 
quently doubted  whether  it  could  be  legiti- 
mately done,  it  is  now  abundantly  settled 
ahat  an  implied  power  exists  in  a  railroad 
-company  to  contract  with  another  railroad 
<ompany  or  other  corporation  to  carr^  goods 
^r  passengers  beyond  the  terminus  of  its  own 
lines,   even  though  the   transit  be  accom- 
plished in  whole  or  in  part  by  water.     Ohio 
^M.  R.  Oo.  V.  McCarthy,  96  U.  S.  258.  24 
L.  ed.  698 ;  Perkini  v.  Portland,  8.  A  P.  R. 
Co,  47  Me.  578.  74  Am.  Dec.  507.     Recipro- 
cal contracts  of  this  nature  have  not  infre- 
quently been  recognized  by  this  court.     Wig- 
ging Ferry  Co,  v.  Uhicago  i:  A.  R,  Co.  78  Mo. 
889,  89  Am.  Rep.  519,  128  Mo.  245.     In  oth- 
•er  cases  this  court  has  held  a  railroad  com- 
pany liable  for  loss  of  goods  contracted  to  be 
transported  beyond  its  own  terminus.    Mc- 
Cann  v.  Eddy  (Mo.)  88  8.  W.  71.    In  Chi- 
cago, P.  cfe  61.  L.   K.  Co.  V.  Ayers,  140  111. 
644,  in  a  sentence  which  embodies  the  whole 
•decision,  it  was  said  :    "  Without  attempting 
to  determine  whether,  as  a  general  proposi- 
tion, corporations  may  contract  joint  obliga- 
tions, there  can  be  no  doubt,  we  think,  of  the 
power  of  two  or  more  railway  companies, 
whose  railways  form  a  continuous  line,  to 
enter  into  a  joint  arrangement  for  operating 
their  railways  as  one  Mine*  and  to  become 
jointly  liable  for  money  borrowed  to  be  used 
m  furtherance  of  the  business  of  such  *  line. '  " 
Grem  Bay  A  M.  R.  Co.  v.    Union  8.  B.   Co. 
107  U.  S.  98,  27  L.  ed.  413 ;  5  Thomp.  Corp. 
^§  5872.   5873.     So,   too,    where   a  railroad 
*company  was  engaged  largely  in  the  ship- 
ment of  cotton,  Jt  has  been  ruled  to  be  one 
of  its  implied  powers  to  enter  into  a  contract 
^itb  a  steamsliip  company  for  a  fippcifled 
•amount  of  space  on  its  ships  for  the  shipment 
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of  cotton  across  the  ocean,  to  be  delivered  at 
specified  times  at  the  point  of  sliipment. 
Sanfolk  db  W.  R.  Co.  v.  8/iippere*  Cmnpreu  Oo, 
83  Va.  272.  There  are  many  other  cases  to 
the  same  effect.  6  Thomp.  Ck)rp.  g  5872  et 
icg. 

These  illustrations  serve  to  show  that  the 
vigorous  rule  announoed  by  counsel,  *'that  a 
railroad  company  possesses  only  the  powers 
specified  in  its  charter  and  such  others  as  are 
absolutely  necessary  to  the  exercise  of  Uiose 
powers, "  states  the  doctrine  too  broadly,  and 
cannot  be  reconciled  with  current  and  prev- 
alent modern  authorities.  On  the  contrary, 
it  would  seem,  from  these  authorities,  that, 
in  regard  to  implied  powers  of  corporations, 
such  powers,  in  the  absence  of  express  pro- 
hibitions, may  well  be  held  to  result  from 
those  specifically  granted,  provided,  always, 
they  be  within  the  scope  and  purposes  of  the 
creation  of  the  corporation,  and  fall  within 
the  reasonable  contemplation  of  the  charter. 
Within  these  bounds,  a  corporation  is  no 
more  restricted  in  the  exercise  of  its  implied 
contractual  power  than  a  natural  person. 

Plaintiff  urgently  insists  that  the  instru- 
ment is  a  lease  because  it  is  the  only  instru- 
ment authorized  to  be  made  by  one  railroad 
to  another  by  the  provisions  of  §  2568,  Rev. 
Stat.  1889,  and  therefore  it  must  be  a  lease. 
If  this  section  were  the  only  one  to  be  looked 
to,  there  might  be  considerable  force  conceded 
to  this  contention,  on  the  principle  of  exprei* 
iio  uniua,  but  g  2588  of  the  same  article  and 
chapter  provides  that  ''all  railroad  corpora- 
tions may  contract  with  each  other  or  with 
other  corporations  in  any  manner  not  incon- 
sistent with  the  scope,  object,  and  purpose 
of  their  creation  and  management."  A  brief 
history  of  this  section,  in  its  former  and  in 
its  present  condition,  maybe  worthy  of  pres- 
ervation. In  its  original  legislation  on  this 
subject,  the  general  assembly  onlv  permitted 
railroad  companies  to  contract  with  each  other 
for  the  transportation  of  persons  and  prop- 
erty over  their  respective  roads.  Acts  Called 
Sess.  1860.  p.  27.  In  1864,  a  doubt  hav- 
ing been  intimated  in  Misiouri  Coal  A  Oil  Co. 
V.  Hannibal  ±  8t.  J.  R.  Co.  85  Mo.  84, 
whether  a  railroad  company  could  contract 
with  a  steamboat  company,  whereby  the  lat- 
ter could  be  bound  to  deliver  freignt  for  the 
former,  the  legislature  soon  after  said  opin- 
ion, amended  the  sututes  so  as  to  make  it 
as  it  is  at  present.  Qen.  Stat.  1865,  p.  841, 
§  83 ;  Rev.  Stat.  1879,  ^  801.  This  section, 
in  its  present  shape,  may  Well  be  regarded  as 
conferring  the  requisite  authority  to  make 
the  ** operating  contract"  under  discussion. 
In  fact,  that  section  is  simply  declaratory  of 
the  principle  announced  in  the  decisions  al- 
readv  cited  and  quoted.  Indeed,  §  2588 
would  seem  to  expand  the  result  even  of  the 
advanced  cases,  because  it  legitimates  any 
contract  between  two  railway  companies  **  not 
inconsistent,"  etc.  ;  so  that,  under  this  sec- 
tion, the  given  transaction  need  not  be  ''ab- 
solutely necessary,"  nor,  indeed,  ** neces- 
sary. "  It  is  only  obnoxious  when  it  is  found 
to  be  inconsistent  with  the  purposes  of  the 
creation  and  management  of  the  corporations. 
The  previous  history  of  §  2588,  both  legisla- 
tive  and  judicial,  would  seem  to  indicate  an 
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intention  on  the  part  of  the  state  to  further  and 
foeter  uansportation  of  freight  and  passengers 
on  through  lines,  and  certainly  such  inter 
tese  arrangements  between  railway  and  other 
tran8fer  corporations  must  greatly  tend  to  the 
public  convenience,  and  prevent  delays  other- 
wise incident  to  travel  and  transhipment. 
Under  this  section,  the  contract  between  two 
railway  companies  may  be  a  lease,  or  an 
operating  contract,  or  a  temporary  permission 
or  parol  license  to  use  and  occupy  the  line  of 
une  company  to  expedite  the  trains  of  an- 
other, because  of  some  disaster  or  accident, 
or  otherwise,  provided,  always,  that  the  mat- 
ter contracted  about  and  the  end  sought  are 
**iiot  inconsistent"  with   the    purposes  for 


which  the  railroad  la  chartered.  In  making 
this  contract,  the  Wabash  Railroad,  embar- 
rassed by  debt,  was  providing  for  the  per- 
formance by  another  railroad  of  those  datie» 
for  which  it  was  created,— duties  not  only  not 
inconsistent,  but  duties  absolutely  imposed 
upon  it.  Bv  no  word  or  stipulation  did  it 
relieve  Itself  of  its  obligations  to  the  public, 
and  its  contract  was,  in  our  opinion,  inir» 
vires,  under  the  express  terras  of  the  statute. 
In  conclusion,  we  have  no  doubt  that  the 
result  reached  by  us  in  the  original  opinion 
is  correct,  and  we  are  fortified  in  this  view 
by  the  additional  reasons  herein  given.  Ao» 
cordingly  a  reheating  ii  denied* 
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1.   An  office  in  ipso  facto  vacatoii  by  the 

acceptanoe  of  an  looompatible  office,  and  the 
holder  caooot  be  reinstated  in  the  f6rmer  by  sub- 
sequeotly  resifiroiDg-  the  latter. 

8.  A  depaty  sheriff  is  a  public  officer 
under  laws  which  require  his  appointment  by  the 
sheriff  to  be  approved  by  a  judge  and  that  he 
shall  take  an  oath  of  oflBce,  and  oonferrlnfr  upon 
him  powers  and  duties  equal  to  those  of  the 
sheriiT  himself. 

8.  A  depaty  sheriff  is  not  a  state  officer 
within  the  meaning  of  Consc  art.  9.  •  18,  prohibit- 
ing a  state  officer  to  bold  office  in  a  county 
or  municipality  having  more  than  200,000  inhab- 
itants. 

4*  A  depaty  sheriff  of  a  city  is  not  a 
municipal  officer  within  the  meaning  of  a  re- 
striotion  against  holding  two  municipal  offices  at 
the  same  time,  since  his  duties,  although  per- 
formed within  the  city  limits,  are  within  the 
functions  of  the  state  go vero men t. 

6«  There  is  no  incompatibility  or  incon- 
sistency in  the  public  functions  of  a  deputy 
sheriff  in  a  city  and  a  director  of  the  public 
schools  of  the  city. 

aune  a0,lfl83.) 

APPLICATION  for  a  writ  of  quo  warranto 
to  oust  defendant  from  the  ofBce  of 
Bchool  director  of  the  city  of  St.  Louis  denied. 

The  facts  are  stated  in  the  opinion. 

Mr,  Chester  H.  Krum,  with  Mr,  R.  F, 
Walker,  Attorney  General,  for  plaintiff: 

An  office  is  incompatible  with  another  when 
the  duties  of  each  cannot  be  performed  at  all 
times  by  the  same  person  or  when  their  nature 
and  duties  are  such  as  to  render  it  improper, 

NoTB.— As  to  Incompatibility  of  ofBces,  also  see 
De  Turk  t.  Com.  (Pa.)  6  L.  R.  A.  863,  and  note; 
Chambers  ▼.  State,  Barnard  (Ind.)  11 L.  R.  A.  618, 
and  note;  Atty.  Gen.  y.  Marston  rN.  Hj  13  Ju  J7.  A. 
670;  also  People,  Sherwood ,  v.  State  Bd.  of  Canvass- 
ers (N.  Y.)  U  L.  B.  A.  646,  and  note. 

As  to  the  peculiar  distinctions  in  respect  to  olB- 
cers  of  a  city  which  is  coextensive  with  a  county^ 
see  also  Kabn  ▼.  Butro  (Cal.)  poet^  8£flL 


from  considerations  of  public  policy,  for  one 
incumbent  to  fill  both;  also  where  it  is  for- 
bidden by  special  enactment. 

Tbroop.  Pub.  Off.  g;^  83-37. 

The  acceptance  of  and  qualifications  for  an 
office  incompatible  with  one  then  held  is  a. 
resignation  of  the  former,  and  the  acceptance 
of  the  latter  ipso  facto  vacates  the  former,  and 
where  a  man  accepts  an  office  under  the  state 
he  vacates  another  held  under  the  same  sov- 
ereignty. 

Mecbem,  Pub.  Off.  |§  420-426;  Throop.  Pub. 
Off.  §§30,  81;  Dill.   Mun.  Corp.  §5i  2-^5-227; 
State,  Moore,  v.  Lusk,  48  Mo.  242;  Howard  t. 
8/ioemuker,  35  Ind.  HI;  Cotton  y.  PhiUipe,  5^ 
N.  H.  220;  People,  Stephen,  v.  Hnnifan,  96  111. 
420;  Stubbs  v.  f^e,  64  Me.  195,  18  Am.  Rep. 
251;  Shell  v.    Cousins,  77  Va.  828;    Com.  v. 
Hatches,  123  Mass.  525;  Magie  t.  Stoddard,  25^ 
Conn.  565,  68  Am.  Dec.  875;  Wilson  v.  Eing, 
8  Lilt.  (Ky.)  457,  14  Am.  Dec.  84;  S/ielbg  v. 
Alcorn,  36  Miss.  278,  72  Am.  Dec.  169;  F0U9 
V.  Kerlin,  105  Ind.   221,   55  Am.  Rep.    197; 
Godwin  v.  Qregg,  28  Me.  188,  48  Am.  Dec. 
489;  19  Am.  &  Eng.  Enc.  Law,  p.  562. 

In  ascertaining  whether  the  office  of  deputy 
sheriff  is  incompatible  with  that  of  school 
director  it  is  wise  to  examine  the  character  of 
the  offices. 

The  school  board  is  a  municipal  corporation. 

ScJiool  Dist,  li^o.  7  V.  Thompson,  5  Minn.  280. 

It  is  a  public  or  qaasimunicipal  corporation. 

St.  Louis  Public  Schools  v.  Woods,  Tl  Mo. 
200;  State,O^ConneU,  t.  St,  Louis Publie School*^ 
112  Mo.  218. 

The  office  of  deputy  sheriff  is  In  some  senses 
considered  to  be  a  municipal  office. 

Britton  ▼.  Steber,  62  Mo.  370;  Slate,  Holmes, 
y.  Dillon,  90  Mo.  229;  St.  Louis  Charter,  g  1, 
art.  4. 

No  member  of  the  board  of  aldermen  or 
board  of  delegates  or  any  person  holding  office 
under  the  city  of  St.  Louis,  whether  elected  or 
appointed,  shall  be  a  member  of  the  board  of 
school  directors  of  the  city  of  St  Louis. 

Acts  1»45.  §  1,  p.  182. 

In  view  of  the  nature,  duties,  and  history  of 
the  office  of  sheriff  the  better  view  is  that  it  is 
a  state  office. 

State,  Beach,  ▼.  Finn,  4  Mo.  App.  847;  StaU, 
Beach,  ▼.  Mason,  4  Mo.  App.  877. 
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Jft.  Ford  Smith,  for  respondent: 

Neither  the  sheriff  of  the  city  of  St.  Louis 
nor  his  deputies  hold  office  under  the  city  of 
8t.  Louis,  nor  are  they  city  officers. 

Mo.  Const,  art.  9,  §  10;  State,  Blake- 
more,  T.  Bombaver,  101  Me.  499;  State,  Attp. 
Oen.,  Y.  McKee,  69  Mo.  504;  State,  Francis,  ▼. 
DiUon,  87  Mo.  487;  State,  Holmee,  v.  IHUon, 
90  Mo.  229;  State^  Beach,  y.  Mason,  4  Mo. 
App.  877;  Staie,  Circuit  Aity,,  t.  Finn,  8 
Mo.  App.  841. 

A  deputy  sheriff  is  not  an  officer  at  all.  He 
is  a  mere  employee  of  the  sheriff.  He  is  re- 
movahle  at  the  pleasure  of  the  sheriff.  He 
gives  no  hond.  He  Is  not  commissioned  by 
the  governor,  as  all  officers  must  be. 
r  PortmanY.  StaU  Bd.  of  Fish  Comrs,  50  Mich. 
258;  AUy.  Gen,,  Bart,  v.  Cain,  84  Mich.  228; 
People  V.  Hills,  1  Lans.  202;  State,  Oruber,  v. 
Charnplin,  2  Bail.  L.  220;  Darley  v.  Queen,  12 
Clark  &  F.  520. 

He  is  not  prohibited  from  holding  the  posi- 
tions of  member  of  the  school  l)oard  and  dep- 
uty sheriff  at  the  same  time  by  §  18,  art  9,  of 
the  Constitution. 

The  school  board  is  not  a  municipality. 

StaU  V.  St.  Louis  Public  Schools,  112  Mo. 
218;  Heller  v.  Stremmel,  52  Mo.  809;  State, 
Chouteau,  v.  Lefflngwell,  54  Mo.  458;  Ander- 
son, Law  Diet,  title  Municipality ;  Kilgore  v. 
Magee,  85  Pa.  401;  Philadelphia  v.  Fox,  64 
Pa.  169;  Dill.  Mun.  Corp.  4th  ed.  §§  19,  20, 
22,  24,  58,  188,  184;  Beach,  Pub.  Corp.  §  69. 

There  is  no  question  of  two  incompatible 
offices  involved.  Even  if  the  employment  of 
deputy  sheriff  should  be  held  to  be  an  office 
still  it  is  not  incompatible  with  the  office  of 
school  director. 

Queen  v.  Parham,  18  L.  J.  Q.  B.  N.  8.  281; 
People,  Ryan,  v.  Oreen,  58  N  T.  295;  State 
V.  Feibleman,  28  Ark.  424;  Com.  v.  Eirby,  2 
Cush.  577. 

As  respondent  does  not  now  hold  the  posi- 
tion of  deputy  sheriff,  and  did  not  when  the 
information  herein  was  filed,  a  judgment  of 
ouster  could  remedy  no  wrong — accomplish 
no  good  purpose.  It  could  simply  entail 
upon  the  school  board  the  expanse  of  a  special 
election  to  fill  the  vacancy.  In  such  a  case 
the  courts  will  not  interfere. 

StaU  V.  Fisher,  28  Vt.  714;  Morris  v.  Under- 
stood, 19  Ga.  569;  Com. ,  Munderbach,  v.  Reigart, 
14  Serg.  &  R.  216;  StaU,  Stock,  v.  SchnierU, 
6  Rich.  L.  299. 

Statutes  declaring  offices  incompatible  must 
be  strictly  construed. 

Com.,  Bache,  v.  Binns,  17  Serg.  &R.  219. 

Unless  the  language  of  the  statute  is  that  the 
two  offices  are  Incompatible, — not  that  the  same 
person  shall  not  hold  both, — incompatibility 
arises  from  the  nature  of  the  duties  of  the  two 
offices. 

19  Am.  &  Eng.  Enc.  Law,  p.  562;  StaU, 
Ttsehuck,  Y.  Weston,  4  Neb.  284;  Bryan  v.  Cat- 
tell,  15  Iowa,  588;  Webster  v.  Smith,  78  Mo.  168. 

In  this  state  a  deputy  sheriff  is  not  an 
officer.  He  is  an  agent  or  employee  of  the 
sheriff.  The  position  of  deputy  sheriff  has 
none  of  the  indicia  of  an  office  as  dis- 
tinguished from  a  mere  employment. 

19  Am.  &  Eng.  Enc.  Law,  p.  888;  United 
States  V.  Hariwdl,  78  U.  8.  6  Wall.  885, 18  L. 
ed.  830. 
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MaefarlaAe*  J.,  delivered  the  opinion  ot 
the  court: 

On  the  7th  day  of  November,  1893,  te- 
spondent  was  elected  a  director  of  the  public 
schools  of  St.  Louis,  for  a  term  of  four  year» 
from  that   day.    The  public  schools  of  St. 
Louis  are  managed  and  controlled  by  a  cor- 
poration under  the  name  of  the  "Board  of 
President  and  Directors  of  the  St.  Louis  Public 
Schools."    Its  territory  is  coterminous  with 
that  of  the  ci^  of  St.  Louis  and  its  powers  are 
vested  ia  a  board  of  twenty-one   directors, 
elected  for  terms  of  four  years  by  the  qualified 
voters  of  the  citv.    Respondent,  at  the  time  of 
his  eleciioa,  and  at  the  time  of  the  commence- 
ment of  this  proceeding,  possessed  all  of  the- 
qualifications  necessary  to  make  him  eligible 
to  take  aid  hold  the  office  of  director.     In 
January,  1895,  he  was  appointed  deputy  sheriff 
of  the  city  of  St.  Louis,  and  continued  to  hold 
that  position  and  perform  its  duties  until  April 
10, 1895,  when  he  resigned,  and  has  not  since- 
held  the  position  or  exercised  any  of  the  duties 
of  such  deputy.    After  his  appointment,  ac- 
ceptance, and  qckaliflcation  as  deputy  sheriff^ 
respondent  continued  to  act  as  such  school  di- 
rector.   This  is  a  pioceeding  in  quo  warranto, 
commenced  April  14,1896,  against  respondent, 
the  purpose  of  which  is  to  oust  him  irom  th» 
office  of  school  director,  on  the  ground,  as  al- 
leged in  the  informatitn,  that,  by  his  accept- 
ance of  the  position  of  ^puty  sheriff,  the  offlce 
of  director  at  once  became  vacant.    The  charter 
of  the  public  school  corporation  has  this  provi- 
sion: "No  member  of  theboard  of  aldermen,  or 
board  of  delegates,  or  any  person  holding  office 
under  the  city  of  St.  Louis,  whether  elected  or 
appointed,  shall  be  a  meml^r  of  the  board  of 
school  directors  of  the  city  olSt.  Louis."    Acta 
1845,  p.  182,  §  1.     Section  5  of  the  same  act 
provides  that  any  person  violuing  g  1  shall  be 
guilt  V  of  a  misdemeanor,  and  ihsll,  moreover, 
be  disqualified  from  holding  %  seat  in  said 
board  or  acting  as  one  of  its  officers.    The 
state  Constitution  has  this  provisim:  ''In  citiea 
or  counties  having  more  than  2Oi,ci0O  inhabit- 
ants, no  person  shall  at  the  sane  v^e  be  a 
state  officer  and  an  officer  of  any  county,  city, 
or  other  municipality,  and  no  person  shsii  at 
the  same  time  fill  two  municipal  sfflces,  eitL^r 
in  the  same  or  different  mimicipelities."    Seo 
tion  18,  art.  9. 

1.  The  rule  at  common  law  is  well  settled 
that  where  one,  while  occupvti^J  a  public  office, 
accepts  another   which  is '^compatible  with 
it,  the  first  will  ipso  faeP  terminate  without 
Judicial  proceeding  or  a^y  other  act  of  the  in- 
cumbent.   The  accept^cc  of  the  second  office 
operates  as  a  resignaK^n  of  the  first.    StaU^ 
Moore,  v.  Lusk,  48  ^o.  242;  Mechem,  Pub. 
Off.  §§  420-426;  TKoop,  Pub.  Off.  §§  80,  51 
The  rule,  it  is  said  *?  founded  upon  the  plain- 
est principles  of  |AJ>c  policy,  and  has  obtained 
from  very  ear)'  times.    Rex  v.  Patteson,  4 
Barn.  &  Ad.  9    "The  rule  has  been  generally 
stated  in  bro9<  ^^^  unqualified  terms,  that  th^ 
acceptance c  ^*^^  incompatible  office,  by  whom- 
soever the^PPoiotment  or  election  might  be 
made,  abj^l^^ely  determined  the  original  offce. 
leaving  ^'O  shadow  tf  title  in  the  possessor, 
^bose  <iccessor  may  le  at  once  elected  cr  ap- 
point'^^'  neither  quo  warranto  nor  a  ijotioo 
beio!^  necessary."    1  Dil  Mun.  Corp.  $)  22.'3; 
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People,  Ketty,  v.  Broollyn,  77  N.  Y.  608. 
Where  the  holding  of  two  offices  by  the  same 
person,  at  the  same  time,  is  forbidden  by  the 
<;oDslitutioD  or  a  stiilute,  the  effect  is  the  same 
48  Id  case  of  holding  incompatible  offices  at 
common  law.  Id  such  case  the  illegalitj^  of 
holding  the  two  offices  is  declared  by  positive 
law,  and  incompatibility  in  fact  is  not  essen- 
tial. In  each  case  the  holding  of  two  offices  is 
illegal,  it  is  made  so  in  one  case  by  the  policy 
of  the  law,  and  in  the  other  by  absolute  law. 
In  either  case  the  law  presumes  the  officer  did 
not  intend  to  commit  the  unlawful  act  of  hold- 
ing both  offices,  and  a  surrender  of  ihe  first  is 
implied.  State,  Owene,  ▼.  Draper,  45  Mo.  855; 
19  Am.  &  Eng.  £nc.  Law,  p.  562,  and  cases 
<;ited;  Mechem.  Pub.  Off.  §§  421M31;  People, 
Kelly,  V.  Brooklyn,  77  N.  Y.  503.  "An  excep- 
lion  is  made  to  the  general  rule  in  those  cases 
in  which  an  officer  cannot  vacate  the  first  office 
\jj  his  own  act,  upon  the  principle  that  he  will 
not  be  permitted  to  thus  do  indirectly  what  he 
•could  not  do  directly."  Mechem,  Pub.  Off. 
§  421.  Whatever  doubt  may  exist  in  some  ju- 
risdictions as  to  the  right  of  a  public  officer 
to  resign  his  office  without  Hie  concurrence  of 
the  officer  or  body  which  ias  the  power  to  act 
upon  it,  all  doubt  is  ren^oved  in  this  state  by 
A.  constitutional  recognition  of  the  right.  That 
instrument,  art.  14,  §  5,  declares:  •'In  the  ab- 
sence of  any  contrary  piDvision,  all  officers  now 
or  hereafter  elected  or  appointed,  subject  to 
the  right  of  resignation,  shall  hold  office  dur- 
ing their  official  termn  and  until  their  success- 
ors shall  be  duly  elected  and  qualified." 
From  what  has  beer  said,  it  follows  that  if  tne 
position  of  school  drector  and  deputy  sheriff 
are  incompatible  public  offices,  or  if  the  Con- 
stitution or  statue  prohibits  both  positions 
to  be  held  by  tte  same  person  at  the  same 
time,  then  an  acceptance  of  the  office  of  deputy 
sheriff  operated  as  a  resignation  of  the  office 
of  school  direct/r.  The  sul>sequent  resignation 
of  the  forme'  office  by  respondent  could  not 
restore  to  bin  the  latter.  If  the  office  of  di- 
rector became  vacant,  respondent  "could  not 
pui  him^^rf  back  into  it  by  his  own  act." 
State.  MttcoJf,  v.  Qof,  15  R.  I.  508.  509. 

2  A  publb  office  is  defined  to  be  "the  ri^ht, 
4H>;hority,  and  duty  created  and  conferred  by 
idw,  by  whic\i,  for  a  given  period,  either  fixed 
by  law  or  enduring  at  the  pleasure  of  the  creat- 
ing power,  an  hidividual  is  invested  with  some 
portion  of  the  Sovereign  functions  of  the  gov- 
ernment, to  be  exercised  by  him  for  the  bene- 
fit of  the  public*    Mechem,  Pub.  Off.  i^  1. 
The  individual  wh)  jg  invested  with  the  au- 
thority, and  is  requiM  to  perform  the  duties, 
is  a  public  officer,    'ihe  courts  have  under- 
taken to  give  deflniiitns  in  many  cases,  and 
while  these  have  been  c^ijtrolled  more  or  less 
by  laws  of  the  pariicu^r  jurisdictions,  and 
the    powers   conferred    ai^   duties  enjoined 
thereunder,  still  all  agree  s\»)siantially  that  if 
«n  officer  receives  his  author\y  from  the  law, 
and  discharges  some  of  the  functions  of  gi^^f. 
<5rnmenl,  he  will  be  a  public  ;fflcer.     State, 
WingaU,  v.  Valle,  41  Mo.  80;  f^nj^^  Tfvro&p, 
▼.  I^ngdon,  40  Mich.   678;   BowCxfi^  y    jvew 
Tork,d»N.  Y.  876;  State,  Cannoh  y,' May, 
106  Mo.  488.    Deputy  sZieriffs  are  app»inted  by 
the  iheriff,  subject  to  tAe  approval  of  i^^  judge 
of  tile  circuit  courta    They  are  requ^ed  (^ 
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take  the  oath  of  office,  which  is  to  be  iodoned 
upon  the  appointment,  and  filed  in  the  office 
of  the  clerk  of  the  circuit  court    After  ap- 
pointment and  qualification,  they  "shall   pos- 
sess all  the  powers  and  may  perform  aDj  of 
the  duties  prescribed  by  law  to  be  performed 
bv  the  sheriff."    Rev.  Stat.  1889,  g§  8181,  8182. 
The  right,  authoritjr.  and  dut;^  are  thus  created 
by  statute.    He  is  invested  with  some  poriiooa 
01  the  sovereign  functions  of  the  government^ 
to  be  ezercisea  for  the  benefit  of  the  public, 
and  is,  consequently,  a  "public  officer,"  within 
an;^   definition  given  by  the  courta  or  text- 
writers.    It  can  make  no  difference  that  the 
appointment  is  made  by  the  sheriff,  or  that  it 
is  in  the  nature  of  an  employment,  or  that  the 
compensation  may  be  fixed  by  contract.    The 
power  of  appointment  comes  from  the  state; 
the  authority  is  derived  from  the  law;  and  the 
duties  are  exercised  for  the  benefit  of  the  pub- 
lic.   Chief  Justice  Msrshall  defines  a  public 
office  to  be  "a  public  charge  or  employ meDt." 
United  States  v.  Maurice,  2  Brock.  96,  Fed. 
Cas.  No.  15,747.     Whether  a  public  employ- 
ment constitutes  the  employee  a  public  officer 
depends  upon  the  source  of  the  powers  and  Uie 
character  of  the  d  uties.    The  Constitution  (arU 
14,  §  6)  requires  "all  officers,  both  civil  and 
military,  under  authority  of  this  state,"  before 
entering  on  the  duties  of  their  office,  to  take 
and  subscribe  a  prescribed  oath.    The  statute 
requires  a  deputy  sheriff  to  take  "the  oath  of 
office,"  and  his  powers  and  duties  are  made 
equal  to  those  of  the  sheriff   himself.    The 
deputy  sheriff  is  certainly  a  "public  officer," 
under  the  laws  of  this  state,  and  his  power 
and   authority  are  coextensive  with  that  of 
sheriff.    StaU  v.  Dierberger,  90  Mo.  869. 

8.  The  question  involving  the  greatest  diffi- 
culty is  whether  a  deputy  sheriff  is  a  "state 
officer,"  within  the  meaning  of  g  18  of  ar- 
ticle 9  of  the  Constitution,  which  declares: 
"  In  cities  or  counties  having  more  than 
200.000  inhabitants,  no  person  shall  at  the 
same  time  be  a  state  officer  and  an  officer 
of  any  county,  city,  or  other  municipality, 
and  no  person  shall  at  the  same  time  fill  two 
municipal  offices,  either  in  the  same  or  different 
municipalities;  but  this  section  shall  not  apply 
to  the  notaries  public,  justices  of  the  peace,  or 
officers  of  the  militia."  In  a  popular  sense,  a 
state  officer  is  one  whose  jurisdiction  is  coex- 
tensive with  the  state.  In  a  more  enlarged 
legal  sense,  a  state  officer  is  one  who  receives 
his  authority  under  the  laws  of  the  state,  and 
performs  some  of  the  govermental  functions 
of  the  state.  The  Constitution  in  defining  the 
rights,  duties,  powers,  and  obligations  of  offi- 
cers of  the  state,  and  in  defining  the  jurisdic- 
tion of  the  courts  in  cases  involving  these 
rights  and  duties  adopts  two  forms  of  expres- 
sion. Some  provisions  are  made  applicable  to 
"state  officers,"  and  some  to  "officers  under  the 
state,"  or  *'under  the  authority  of  the  state.* 
The  former  expression  has  been  held  to  apply 
to  officers  in  a  popular  sense,  while  the  latter 
has  been  held  to  apply  to  state  officers  in  a  le- 
gal sense.  Thus  the  Constitution  gives  the  su- 
preme court  appellate  jurisdiction  in  cases 
where  any  "state  officer"  is  a  party.  Section 
12,  art.  6,  and  amendment  adopted  In  1883. 
This  court  held  that  the  expression  "state  offi- 
cers,** as  there  used,  applied  only  to  such  ofil- 
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as  had  JurlsdlctioD  throughout  the  state, 
jkDd  did  not  apply  to  an  officer  whose  jurisdic- 
tion was  confined  to  a  county,  as  a  sheriff  or 
<;lerk  of  a  circuit  court,  ^te,  Holme$,  v. 
IHUon,  90  Mo.  229;  SkUe,  Bender,  ▼.  Spencer, 
VI  Mo.  206.  The  same  section  provides  that 
the  supreme  court  ^all  have  appellate  juris- 
diction in  cases  involving  "the  title  to  any 
office  under  the  state."  It  was  held  that, 
under  the  form  of  expression  here  used,  the 
office  of  circuit  clerk  was  included.  State, 
SlfMkemore,  ▼.  Bombauer,  101  Ho.  502.  Here 
"we  have  two  expressions  in  the  same  section, 
and  they  must  have  been  intended  to  have 
different  meanings,  and  this  court  gave  effect 
to  the  obvious  intention.  Section  6,  art.  14, 
provides  that  all  officers  "under  authority  of 
this  state"  shall  take  a  prescribed  oath  of  of- 
fice; and  this  court  held  that  a  deputy  consta- 
ble was  such  an  officer.  State  v.  Dterberger, 
HO  Mo.  874.  Section  12,  art.  4.  of  the  Consti- 
tution provides:  "No  senator  or  representa- 
tive shall,  during  the  term  for  which  he  shall 
have  been  etectMl,  be  appointed  to  any  office 
under  this  state,  or  any  municipality  thereof; 
and  no  member  of  Coogress  or  person  holding 
any  lucrative  office  under  the  Uoited  States, 
or  this  state,  or  any  municipality  thereof  (mili- 
tia officers,  justices  of  the  peace,  and  notaries 
fublic  excepted),  shall  be  eligible  to  either 
Louse  of  the  general  assembly,  or  remain  a 
member  thereof,  after  having  accepted  anv 
fiucb  office  or  seat  In  either  House  of  Congress. 
Under  this  section  all  officers  (except  those 
under  the  United  States)  are  divided  into  two 
classes,  vie.,  "officers  under  the  state,"  and 
officers  "under  a  municipality  thereof."  The 
language  "officers  under  the  state"  would  in- 
clude justices  of  the  peace,  or  they  would  not 
faave  been  excepted.  Officers  of  a  connty, 
though  not  named,  would  be  included  under 
the  expression  "officers  under  the  state."  We 
come  now  to  the  section  in  question.  It  ex- 
pressly divides  the  officers  into  three  classes,— 
"state  officers,"  "officers  of  anv  county,"  and 
'*  officers  of  a  municipality."  This  section  was 
quoted  by  Judge  Sherwood  as  making  plain  the 
intention  of  tbe  convention  in  the  use  of  the 
expression  "state  officers,"  in  §  12,  art.  6,  and 
as  convincing  that  a  sheriff  was  not  a  state 
officer,  within  its  meaninjr.  The  learned  judge 
says:  "If  there  is  any  reliabilily  in  plain  words, 
this  language  must  set  tbe  point  diecussed  at 
rest,  and  'make  assurance  doublv  sure.* "  State, 
Bender,  v.  Spencer,  supra.  Wnen  we  find  the 
Constitution  using  in  different  connections  the 
aame  words  to  designate  certain  officers,  we 
ought  to  infer  tbat  they  were  used  on  every  oc- 
casion in  tbe  same  sense.  If  the  expression 
"state  officers,"  as  used  in  this  section,  was  in- 
tended to  mean  the  same  as  "officers  under  the 
state,"  as  used  in  other  sections,  then,  it  would 
include  all  officers  (except  municipal), from  con- 
stable up  to  governor.  What  officers  would, 
then,  be  included  in  the  class  "officer  of  any 
county."  Can  we  say  that  the  language  is 
tautological,  and  should  be  rejected,  in  order 
to  construe  tbe  section  as  we  think  it  should 
have  been  written?  As  written,  it  has  a  clear 
meaning,  and  effect  should  be  given  to  the 
'words  used.  Constitutions  are  supposed  to  be 
carefully  prepared,  and  effect  should  be  given 
to  every  word,  if  possible.    But  county  officers, 
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as  distinguished  from  state  offloera,  aie  dis- 
tinctly recognized  by  the  Constitution.  I  quote 
from  State,  Holmee,  v.  DUlon,  supra:  "Section 
10,  art.  9,  provides  that  *there  shall  be  elected 
by  the  voters  of  each  county  .  .  .  a  sheriff 
and  coroner.'  Section  12  of  the  same  article 
declares  that  the  'general  assembly  shall  .  .  . 
provide  for  and  regulate  the  fees  of  all  coun- 
ty officers.'  Section  14  of  the  same  article 
is  as  follows:  'Except  as  otherwise  directed 
by  this  Constitution,  the  general  assembly  shall 
provide  for  the  election  or  appointment  of  such 
other  county,  township,  and  municipal  officers 
as  public  convenience  may  require.'  So  that 
it  appears  from  the  section  quoted  it  in  effect 
desii^nates  a  sheriff  as  a  county  officer.  After 
providing  that  a  sheriff  and  coroner  shall  be 
elected  in  each  countv,  it  then  provides  that 
the  legislature  shall,  oy  general  law,  provide 
for  the  election  of  such  other  couniy,  township, 
and  municipal  officers,  as  public  convenience 
may  require."  The  section  in  question  would 
not  have  been  much  more  explicit  if  it  had 
said:  "No  person  shall  at  the  same  time  be  a 
state  officer  and  a  sheriff  or  deputy  sheriff  of  a 
county."  It  must  be  admitted  that  this  sec- 
tion, standing  alone,  or  taken  in  connection 
with  the  rest  of  the  Constitution,  read  it  as  you 
may,  does  not  express  a  very  intelligent  or 
practical  purpose;  but  its  meaning  is  plain 
enough,  in  tbe  light  of  former  decisions,  and 
it  is  not  our  business  to  make  it  over  in  order 
to  conform  It  to  our  views  of  practicability. 
But  we  know  tbat  tbe  section  was  intended  to 
apply  alone  to  the  county  and  dty  of  St.  Louis, 
and  was  intended  to  apply  to  a  contemplated 
sepHralion,  the  scheme  of  which  had  not  then 
fully  developed.  It  was  therefore  a  jump  in 
the  dark,  which  could  not  be  certain.  It  was 
probably  prepared  by  those  interested  in  the 
separation  and  in  the  independence  of  the  city 
of  St.  Louis.  That  it  was  intended  by  the 
scheme  of  separation  that  what  are  comnaonly 
denominated  "county  officers"  should  become 
officers  under  the  citv  is  clear  from  the  reading 
of  §  1  of  article  4  of  the  scheme  and  charter. 
It  provides  for  the  election  of  city  officers, 
among  which  is  named  that  of  sheriff.  If  the 
sheriff  was  a  municipal  officer,  as  was  contem- 
plated be  would  be,  then  the  section  would  be 
clearer  and  more  practical.  A  deputv  sheriff 
is  not,  in  our  opinion,  a  "state  officer,**  within 
tbe  intent  and  meaning  of  said  section  of  the 
Constitution.  In  this  section  the  officers  are 
clearly  classified  by  territorial  jurisdiction,  and 
a  sheriff  falls  under  the  class  of  county  offi- 
cers. 

4.  While  the  city  of  St.  Louis  is  strictly  a 
municipal  corporation,  its  territory  is  also  a 
subdivision  of  the  state,  in  which  officers  are 
elected  to  perform  the  functions  of  the  state 
government,  as  distinguished  from  those  per- 
taining to  municipal  government.  Those  of- 
ficers are  in  no  sense  municipal  officers.  Their 
designation  as  officers  of  tbe  city  of  St.  Louis 
refers  to  their  iterritorial  jurisdiction,  rather 
than  <o  tbe  governmental  duties  thev  perform. 
They  are  officers  under  the  laws  of  the  state, 
and  perform  their  duties  within  the  city  limits. 
The  sheriff  of  the  city  of  St.  Louis  is  an  officer 
of  the  city  in  the  same  sense  that  a  sheriff  of  a 
county  is  an  officer  of  the  county.  He  is  no 
more  a  municipal  officer  than  a  ihiriff  of  a 
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coaoly  ts  an  officer  of  a  municipal  corporation, 
the  territory  of  which  is  included  in  his  Juris- 
diction. These  propositions  are  settled  by  the 
decisions  of  this  court.  State,  FrancU,  v.  Dil- 
lon, 87  Mo.  490.  491;  Btate,  Atty,  Qen,,  v.  Me- 
Bee,  69  Mo.  504;  Stfite,  Blakemare,  v.  Rombauer, 
101  Mo.  502,  and,  also  State,  Beach,  v.  Maeon, 
4  Mo.  App.  380;  State,  Circuit  Atty.,  v.  Finn, 
8  Mo.  App.  341.  It  follows  from  what  has 
been  Dftid  that  the  right  to  hold  at  the  same  time 
the  ottice  of  deputy  sheriff  and  school  director 
is  not  forbidden  by  either  §  1  of  the  acts  of 
1845  or  by  ^  18,  art. "9,  of  the  Constitution. 

5.  The  remaining  inquiry  is  whether  the  du- 
ties of  the  office  of  deputy  sheriff  and  those  of 
school  director  are  so  inconsistent  and  incom- 
patible as  to  render  it  improper  that  respondent 
should  hold  both  at  the  same  time.  At  com- 
mon law  the  only  limit  to  the  number  of  of- 
fices one  person  might  hold  was  that  they 
should  be  compatible  and  consistent  The  in- 
compatibility does  not  consist  in  a  physical  in- 
ability of  one  person  to  discharge  the  duties  of 
the  two  ofllces.  but  there  must  be  some  incon- 
sifttcncy  in  the  functions  of  the  two,— some 
conflict  in  the  duties  required  of  the  oIBcers, 
as  where  one  has  some  supervision  of  the  other, 
is  required  to  deal  with,  control,  or  assist  him. 
It  was  said  by  Judfre  Folger  {People^  Ryan,  v. 
Green,  58  N.  Y.  295):  "Where  one  office  is 
not  subordinate  to  the  other,  nor  the  relations  of 
the  one  to  the  other  such  as  are  inconsistent 
and  repugnant,  there  is  not  that  incompatibil- 
ity from  which  the  law  declares  that  the  ac- 
ceptance of  the  one  is  the  vacation  of  the  other. 
The  force  of  the  word,  in  its  application  to  this 
matter,  is,  that  from  the  nature  and  relations 
to  each  other,  of  the  two  places,  they  ought 
not  to  be  held  by  the  same  person,  from  the 
contrariety  and  antagonism  which  would  result 
in  the  attempt  by  one  person  to  faithfully  and 


impartially  discharge  the  duties  of  one  toward 
the  incumbent  of  the  other.     Thus,   a  man 
may  not  be  landlord  and  tenant  of  the  wime 
premises.     He  may  be  landlord  of  one  farm 
and  tenant  of  another,  though  he  may  not  at 
the  same  hour  be  able  to  do  the  duty  of  each 
relation.     The  offices  must  subordinate,  one 
the  other,  and  they  mn%i,  per  »e,  have  the  right 
to  interfere,  one  with  the  other,  before   they 
are  incompatible  at  common  law."    Sheriffs 
are  given  power,  and  it  is  made  their  duty,  to 
preserve  the  peace,  arrest  and  commit  to  jail  all 
felons  and  traitors,  execute  all  process,  and  at- 
tend upon  courts  of  record.    The  board  of  di- 
rectors of  the  St.  Louis   public   school    haa 
charge,  control,  and  management  of  the  pub- 
lic schools,  and  of  all  the  property  appropriated 
to  the  use  of  the  public  schools  within  said  city. 
We  are  unable  to  discover  the  least  incompati- 
bility or  inconsistency  in  the  public  functiona 
of  these  two  offices,  or  where  they  could  by 
possihilitv  come  in  conflict  or  antagonism,  un- 
less the  deputy  sheriff  should  be  required  to 
serve  process  upon  a  director  as  such.     We  do 
not  think  such  a  remote  contingency  safiScient 
to  create  an  incompatibility.    The  functioos 
of  the  two  offices  should  be  inherently  incon- 
sistent and  repugnant.    State,  Metcalf,  t.  Oof, 
15  R.  I.  5U7.     It  has  been  held  in  this  stale 
that  the  office  of  clerk  of  the  circuit  court  was 
not  incompatible  with    that   of  clerk  of  the 
county  court.     State,  Moore,  v.  Lusk,  48  Mo. 
242.     The  posMbility  of  a  conflict  in  the  duties 
of  I  bese  two  offices   seems  to  me  to  be  greater 
than  in  those  of  deputy  sheriff  and  school  di- 
rector.    These  two  offices,  then,  being  neither 
repugnant  to  the  constitutional   or  statutory 
prohibitions,  nor  incompatible,  thej  may  prop> 
erly  !«  held  by  one  pertton. 

Jvdfmept  offlvfter  is  denied. 

All  the  Judges  concur. 


CALIFORNIA  SUPREME  COURT. 


Julius  KAHN  Appt.^ 

V, 

Adoloh  SUTRO  et  al.,  Respta. 


\ 


'^ 


(. 


.Cal. 


.) 


1.  The  city  Mid  comity  of  San  Fran- 
Cisco  Is  a  municipal  corporation  to  be 

reRardedSas  a  city  in  matters  of  ffoveromeot,  but 
the  territory  over  which  groveroment  is  exercised 
is  at  the  same  time  a  county. 

2*  Olllcers  elected  in  the  city  and  coun- 
ty of  San  FranciscOy  who  exercise  only  such 
powers  as  are  given  by  laws  relating  merely  to 
counties,  and  who  do  not  derive  any  of  their  au- 
thority from  the  charter,  are  to  be  regarded  as 
county  officers,  while  those  wbose  authority  and 
functions  are  derived  from  the  city  charter  are 
municipal  officers. 

8.  The  ri^ht 'given  bylthe  charterer 
San  Francisco  to  change  its  offlcers 

NoTS.— The  essential  character  of  officers  in  a 
city  which  is  coextensive  with  a  county  ia  a  ques- 
tion which  seems  to  have  but  recently  ariaen. 
Tlie  caae  of  State,  Walker,  v.  Bua  (Mo.)  ante,  tflQ, 
is  quite  aimilar  to  the  present  case  on  this  point. 
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every  two  years*  <f  it  shall  so  elect,  which  la 
included  in  the  constitutional  guaranty  that  the 
charter  shall  continue  until  another  is  adopted* 
cannot  be  taken  away  by  the  legislature  by  im- 
posing upon  the  municipal  offlcers  certain  func- 
tions exercised  by  county  officers  In  other 
counties  of  the  state,  fixing  the  term  of  such 
county  officers  at  four  years,  although  such  stat- 
ute will  govern  the  election  of  those  officers  of 
that  city  and  county  who  have  no  municipal  func- 
tions and  are  to  be  regarded  as  county  officers. 

4.  The  mayor,  attorney*  and  counselor 
(or  city  and  county  attorney)  snperin- 
tendent  of  public  streets,  highways,  and 
squares,  school  directors,  treasurer,  auditor,  tax 
collector,  surveyor,  t>oard  of  supervisors,  police 
judges,  and  justices  of  the  peace  of  the  city  and 
county  of  San  Francisco  are  municipal  rather 
than  county  officers  whose  term  of  office  un- 
der the  charter,  protected  by  the  Constitution,  ia 
two  years,  while  the  district  attorney.  aherifT, 
county  clerk,  county  recorder,  coroner,  and  put>- 
lie  administrator  are  county  officers  whoee  term 
of  office  is  fixed  by  the  county  government  act 
at  four  years. 

(Temple,  J„  and  Beatiy,  Ch.  J.,  (Kssent)* 
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APPEAL  by  plaintiff  from  a  judfirmcut  of 
the  Superior  Court  for  the  City  aod  County 
of  San  Fiancisco  in  favor  of  defendants  in  an 
action  to  restrain  defendants  from  calling  an 
election  for  municipal  officers  in  accordance 
with  a  certain  statute.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mes9n.  W.  H.  L.  Barnes,  W.  W.  Foote, 
4ind  T.  C.  Coonn*  for  appellant: 

In  Ptofie  ▼.  ±u>pe,  55  Ca).  612,  the  court  had 
under  consideration  §  8»  art.  11,  of  the  new 
Constitution,  which  provided  that  "any  city 
containing  a  population  of  more  than  100,000 
inhabitants  may  frame  a  charier  for  its  own 
government,"  and  it  was  held  applicable  to  the 
•citv  and  county  of  San  Francisco. 

It  is  nevertheless  a  county  which  keeps  up 
relations  as  such  to  the  rest  of  the  state,  and  is 
a  county  within  the  meaning  and  intent  of  the 
Constitution  of  the  state  of  California. 

The  consolidation  act  itself  recognizes  the 
county  relation. 

Wood  V.  San  Francisco  City  db  County  Elec- 
tion Comre,  58  Cal.  569;  People  t.  Ban  torn.  Id. 
^60. 

It  was  not  intended  under  the  Constitution 
to  establish  any  distinction  between  this  polit- 
ical subdivision  of  the  state  and  all  the  others. 

People  V.  SUphem,  62  Cal.  236. 

Unless  the  words  are  plain  it  caonot  be  held 
that  the  Constitution  intended  to  create  a  po- 
litical body  which  should  be  outside  of  that 
county  system  which  prevails  not  only  in  this 
state  but  throughout  the  country. 

StaU,  Beach,  v.  Finn,  4  Mo.  App.  852:  Mor- 
gan V.  Memiee,  60  Cal.  841;  Kennedy  v.  JSan 
Franeieco  City  A  County  Bd.  cf  Bdu,  82  Cal. 
483. 

The  act  known  as  the  Hartson  act  relating 
to  the  election  and  terms  of  county,  city  and 
county,  and  township  officers  applied  to  the 
election  of  elective  officers  of  the  city  and 
county  of  San  Francisco. 

Staude  v.  San  Franciteo  City  A  County  Elec- 
tion Comrt.  61  Cal.  818. 

In  Thomaeon  v.  Aehworth,  78  Cal.  78,  it  was 
held  that  the  general  street  laws  of  March  6, 
1883,  and  of  March  18,  1885,  are  laws  which 
the  legislature  had  the  power  to  enact. 

Anderson  v.  De  Urioste,  96  Cal.  404:  Thoma- 
son  V.  Buggies,  69  Cal.  465;  People,  Daniels,  v. 
Hens^iaw,  76  Cal.  436;  Welsh  v.  Bramlet,  98 
Cal.  220;  Marsh  v.  Hanly,  111  Cal.  368. 

The  act  in  question  is  fully  in  accord  with 
the  Constitution  of  California,  art.  11,  $  5.  It 
is  general  and  uniform  and  therefore  constitu- 
tional. 

By  the  possage  of  the  consolidation  act  San 
Francisco  did  not  cease  to  be  a  county. 

Sacremento  County  Supers,  v.  Bird,  31  Cal. 
-69;  \^ood  V.  San  Francittco  City  db  County 
suction  Comrs,  58  Cal.  566;  Longan  v.  Solnno 
County,  65  Cal.  125;  French  v.  Teschemaker,  24 
Cal.  554. 

The  legislature  had  the  power  and  the  right 
to  pass  this  law  providing  for  elections,  terms 
of  office,  and  compensation  of  the  officers  of 
the  various  political  subdivisions  of  the  state. 

Bobart  v.  Butte  County  Supers.  17  Cal.  23: 
M  parU  Shrader.  83  Cal.  279:  University  of 
California  v.  Bernard,  57  Cal.  618. 
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Messrs.  Rodders  &  Paterson  also  for 
appellant 

Mr,  F.  Adams  for  the  county  clerk. 

Mr.  Garret  W*  McEnerney,  for  re- 
spondents: 

There  is  no  law  for  the  holding  of  any  elec- 
tion in  San  Francisco  for  municipal  officers 
except  the  Hartson  act 

But  so  far  as  the  election  of  county  and 
township  officers  in  the  different  counties  of 
the  state  is  concerned  the  Hartson  act  has  been 
repealed  by  the  county  government  act. 

Since  the  adoption  of  the  new  Constitution 
it  has  been  held  by  this  court  that  San  Fran- 
cisco need  not  be  governed  in  matters  of  elec- 
tion by  the  same  laws  which  govern  the  differ- 
ent counties  in  the  state. 

Wood  V.  San  Francisco  City  db  County  Elec- 
tion Comrs,  58  CaL  561:  TreadveU  v.  Tolo 
County  Supers.  62  Cal.  563;  Staude  v.  San 
Francisco  City  d  County  Election  Comrs.  61 
Cal.  313. 

The  different  counties  of  the  state  are  con- 
trolled with  respect  to  their  elections  bv  the 
terms  of  the  county  government  act,  while  the 
municipal  elections  in  San  Francisco  are  holden 
under  the  Hartson  act. 

The  city  and  county  of  San  Francisco  is  a 
consolidated  municipal  government  and  as 
such  must  be  governed  as  a  corporation  for 
municipal  purposes  and  not  as  a  county. 

Const,  art.  2,  gg  4,  6,  7. 

Consolidated  city  and  county  governments 
are  controlled  and  governed  as  municipal  cor- 
porations. 

A  county  is  not  a  municipal  corporation. 

PeopU  V.  McFadden,  81  Cal.  497;  1  Dill. 
Mun.  Corp.  4th  ed.  ^  22. 

There  is  no  distinction  between  cities  and 
consolidated  cities  and  counties. 

Desmond  v.  Dunih,  55  Cal.  242;  Denman  v. 
Broderick,  111  Cal.  96. 

By  express  provisions  of  the  Constitution 
Sao  Francisco  is  to  be  governed  as  a  municipal 
corporation  and  not  as  a  county;  and  as  a  mu- 
nicipal corporation  it  can  be  governed  in  but 
one  of  three  ways,  namely:  (1)  under  the  con- 
solidation act  as  it  existed  at  the  time  of  the 
adoption  of  the  Constitution;  (2)  by  the  fram- 
ing of  a  freeholder's  charter;  or  (8)  by  becom- 
ing oreanized  under  the  general  law  for  the 
orsanization  of  municipal  corporations,  ap- 
proved March  18,  1883. 

People  V.  Hammond,  66  Cal.  654. 

The  county  government  bill  was  not  in- 
tended by  the  legislature  to  control  the  city 
and  county  of  San  Francisco. 

Ibid.;  and  Desmond  v.  Dunn,  supra;  Ex 
parte  Christensen,  85  Cal.  210. 

Messrs.  Reddy»  Campbell,  &  Metaon* 
amid  curia: 

Until  the  taking  effect  of  the  amendment  of 
March  7,  I8ril,  to  §  4109  of  the  Political  Code 
the  citv  and  county  of  San  Francisco  was  gov- 
erned by  the  consolidation  act  and  the  other 
counties  of  the  state  by  the  provisions  of 
§  4109  of  the  Political  Code. 

Barton  v.  Kalloch,  56  Cal.  95. 

By  the  amendment  of  March  7,  1881,  to 
§  4109  of  the  Political  Code  the  time  for  the 
election  and  terms  of  office  of  the  elective 
county,  city  and  county,  and  township  offloera 
was  fixed. 
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Staude  v.  San  Francisco  Oitpd  CduniyMee- 
Hon  Comra.  61  Cal.  3 1 3. 

Tbe  cit^  and  couDtj  of  San  Francisco  since 
the  adoption  of  tbe  present  Constitution  is  still 
governed  by  the  act  commonly  known  as  tbe 
consolidation  act  in  so  far  as  its  provisions  are 
still  in  force,  but  this  consolidation  act  is 
amended  and  superseded  by  all  general  laws 
wbicb  would  otherwise  affect  toe  city  and 
county  of  San  Francisco. 

Const,  art.  11,  §  6;  Staude  v.  San  FraneUeo 
City  dk  County  Election  Comrs,  sup/ a;  Thomas- 
en  V.  Ashtrorth,  73  Cal.  73;  Santa  Ci'uz  v.  En- 
right,  96  CaL  105;  People,  Daniels,  v.  Eenshaw, 
76  Cal.  486. 

A  law  is  not  general  merely  because  it 
applies  to  all  of  a  class  arbitrarily  defined. 

Ex  parte  Westerfleld,  65  Cal.  550,  86  Am. 
Rep.  47;  Dougherty  v.  Austin,  94  Cal.  601,  16 
L.  R  A.  161;  Ex  parte  Smith,  38  Cal.  702. 

Tbe  county  government  act  is  e8aentially  a 
general  law,  and  must  have  a  uniform  opera- 
Son  throughout  tbe  entire  state. 

Welsh  V.  Bramlet,  98  Cal.  219;  Turner  v. 
fiiskiyou  County,  109  CaL  832;  Bloss  v.  Lewis, 
Id.  493. 

Unless  the  prcsi^nt  county  government  act  is 
applicable  to  the  city  and  county  of  SanFiaa- 
cisco,  it  cannot  be  said  to  be  uniform  in  its 
opeiation  throughout  tbe  state. 

San  Franciftco  is  a  county  of  the  first  class 
within  the  meaning  of  the  county  government 
act. 

Dougherty  T.  Austin,  94  Cal.  601.  16  L.  R. 
A.  101;  Marshy.  Uanly,  111  Cal.  368:  Tru^ 
man  v.  San  Francisco  City  db  County  Supers. 
110  Cal.  128. 

A  special  law  applying  to  one  municipality 
or  class  of  municipalities  only  or  to  one  county 
or  class  of  counties  is  unconstitutional. 

Dougherty  v.  Austin,  supra;  WeUh  v.  Bram- 
let,  98  Cal.  219;  Pasadena  v.  Stimson,  91  Cal. 
288;  Bloss  v.  I^ewis,  109  Cal.  493;  Turner  v. 
Siftkiyou  County,  supra ;  Darcy  v.  San  Jose, 
104  Cal.  642. 

Harrison*  J.,  delivered  the  opinion  of  the 
court: 

Tlie  plaintiff  brought  this  action  to  restrain 
the  board  of  election  commissioners  ot  San 
Francisco  from  calling  an  election  for  city  and 
county  officers  at  the  coming  general  election, 
and  from  iocurring  the  expenses  attendant 
thereon,  claiming  that  under  the  provisions  of 
tbe  county  government  act  of  1898,  as  con- 
strued in  the  case  of  Hale  v.  McGettigan  (re- 
cently decided)  45  Pac.  1049.  there  can  be  no 
election  for  such  officers  until  tbe  general  elec- 
tion in  1898.  Judgment  was  rendered  in  favor 
of  the  defendants  upon  a  demurrer  to  the  com- 
plaint, and  the  plaintiff  has  appealed  there- 
from. 

The  question  presented  for  determination  is 
whether  the  above  act  of  1898  applies  to  the 
city  and  county  of  San  Francisco,  and  the  de- 
termination of  this  question  depends  upon  tbe 
character  of  that  body  corporate  in  its  relation 
to  tbe  other  portions  of  the  slate, —whether  it 
is  to  be  regarded  as  a  city  or  as  a  county. 
One  feature  by  which  a  city  is  distinguished 
from  a  county,  in  this  state,  is  th«>  sod rce  from 
which  its  authority  is  derived.  Tbe  powers  to 
be  exercised  under  a  county  goverumeat  are 
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I  conferred  by  tbe  le^slatiire,  irrespective  of  tbe 
will  of  the  inhabitants  of  the  county,  wberea» 
the  inhabitants  of  a  city  are  authorized  to  de- 
termine whether  they  will  accept  tbe  corpo- 
rate powers  offered  them,  to  be  exercised  by 
officers  of  their  own  selection.      In   BamHtum 
County  Comrs.  v.  Mig/tels,  7  Ohio  St.  109,  the 
distinction  between  these  two  bodies  was  given 
in    these   words:     "Municipal     corporations 
proper  are  called  into  existence  either  at  tbe  di- 
rect solicitation  or  by  the  free  consent  of  the 
people  who  compose  tbem.    Counties  are  local 
sulxiivisions  of  a   state,  created   by   the    sov- 
ereign power  of  the  state,  of  its  own  soverei^ir 
will,  without  the  particular  solicitation,    con- 
sent, or  concurrent  action  of  the  people  who* 
inhabit    tbem.      Tbe  former  organization  is 
asked  for,  or  at  least  assented  to  by  tbe  people 
it  embraces;  the  latter  is  superimposed  by  a 
sovereign  and  paramount  authority."    While 
the  corporate  name  of  this  body  politic  is  "The 
City  and  County  of  San  Francisco,"  it  is  rec- 
ognized by  the  Constitution  as  having  tbe  at- 
tributes of  both  a  city  and  a  county,  and  also 
as    having    attributes  distinguishing  it   from 
either.     Geograpbicaly,  it  is  one  of  the  legal 
subdivisions  of  the  state  and  in  that  respect  i» 
recognized  in  %^  1  of  art.  11  of  the  Constitution, 
as  one  of  the  counties  of  the  state.     Politicmlly. 
it  is  regarded  in  that  instrument  as  a  municipal 
corporation.     It  was  held  in  People  v.  Me  Fad- 
den,  81  Cal.  489,  that  a  county  is  not  a  corpo- 
ration   for   municipal   purposes,  within    the 
meaning  of  §  7  of  art.  11  of  the  Constitution. 
The    provision    in  this  section  that  "city  mod 
county  governments  may  be  merged  and  con- 
solidated   into    one    municipal   government, 
with  one  set  of  officers,  and  may  be  incorpo- 
rated under  general  laws  providing  for  the  in- 
corporation and  oreaoization  of  corporations 
for  municipal  purposes,"  implies  that  such  po- 
litical body  is  a  municipal  corporation,  and 
that  its  government  is  a  municipal,  and  not  a 
countv,  government.     At  its  first  session  after 
the  adfoplion  of  the  Constitution,  the  legislature 
passed  an  act  known  as  the  "McClu re  Charter" 
purporting  to  provide  for  the  government  of 
San  Francisco,  and  to   be  carried  into  effect 
irrespective  of  any  action  by  the  inhabitants 
of  tbe  city.     Stat.  1880,  p.  1 37.     In  Desmond  v. 
Dunn,  55  Cal.  242,  it  was  held  that  under  tbe 
Constitution  the  act  could  not  have  any  effect 
except  with  the  consent  of  a  majority  of  the 
electors   of  San    Francisco.    If  it  had  been 
considered    that    the    government    for    San 
Francisco  was  a  county  government,  this  ar- 
gument would  have    been    inapplicable,  and 
the  court  would  have  regarded  the  provisions 
of  §  4  of  art.  11  as  sufficient  to  sustain  the 
validity  of  tbe  act,  but  tbe  act  was  held  invalid 
on  the  ground  that  the  charter  of  the  city  then 
existing  should  remain  in  force  until  super- 
seded or  changed  in  the  mode  prescribed  by 
the 'Constitution.     The  charter  of  San  Fran- 
cisco is  made  up  of  the  consolidation  act  and 
tbe  various  amendments  thereto,  together  with 
snch  other  statutes  relating  to  the  government 
of  the  city  and  county,  or  conferring  powers 
upon  its  officers,  as  were  in  force  at  tbe  adop- 
tion of  tbe  present  Constitution.     It  was  urged 
by  counsel  in    the  case  last  cited  that  tbe 
•'cities"  mentioned  in  §  6  were  corporations 
other  than  consolidated  cities  and  counties,  and. 
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therefore,  tbtt  the  clanse  was  not  applicable  to 
8an  Fraocisco;  but  it  was  held  that  the  clause 
in  §  7,  "the  provisions  of  this  Coostitution 
applicable  to  cilies,  and  also  those  applicable 
to  counties,  so  far  as  not  inconsistent  or  not 
prohil'ited  to  cities,  shall  be  applicable  to  such 
consolidated  goyernment/'  meant  that  such 
consolidated  govern  men  is  are  to  be  regarded 
S8  cities,  and  that  "all  the  provisions  of  the 
Constitution  which  are  applicable  to  cities  are 
likewise  applicable  to  consolidated  govern- 
meots." 

The  city  of  Ban  Francisco  was  created,  and 
Its  limits  defined,  by  the  act  of  April  15,  1850 
(Stat.  1850,  p.  228).  and  g  2  of  that  act  declared 
that  "the  inhabitants  of  the  city  of  San  Fran- 
cisco, within  the  limits  above  described,  shall 
be.  and  they  are  hereby  constituted,  a  body 
politic  and  corporate  in  fact  and  in  law.  by  tbe 
name  and  style  of  the  'City  of  San  Francisco.' " 
Section  1  of  the  act  of  April  19,  1856  (Stat. 
1856,  p.  145),  commonly  known  as  the  "ConRol- 
idation  Act,"  by  virtue  of  which  the  present 
corporate  character  of  San  Francisco  exists, 
declares:  "The  corporation  or  body  politic 
and  corporate  now  existing  and  known  as  the 
City  of  San  Francisco  shall  remain  and  con- 
tinue to  be  a  body  politic  and  corporate  in 
name  and  in  fact,  by  the  name  of  tbe  City  and 
County  of  San  Francisco,"  etc.  The  effect  of 
this  legislative  action  was  merely  to  continue, 
with  extended  boundaries  and  aaditional  pow- 
ers, the  city  of  San  Francisco,  which  had 
been  incorporated  in  1850;  and,  although  the 
provisions  of  the  charter  were  in  many  respects 
appropriate  for  a  county,  the  corporation  thus 
created  remained  a  city,  under  a  different  name, 
but  the  inhabitants  of  the  territory  thus  brought 
under  the  provisions  of  the  city  charter  were 
not  inyested  with  county  government.  People 
▼.  San  FranciBco  City  £  Chnnty  Supers.  21 
Cal.  668;  WoodY.  San  Francisco  Cityd  Covnty 
Election  Comrs.  58  Cal.  661.  Section  8  of  arc. 
11  of  the  Constitution,  as  originally  adopted, 
provided  that  any  *'city"  containing  a  popula- 
tion of  more  than  100,000  inhabitants  mi^ht 
cause  a  freeholders'  charter  to  be  framed  for 
its  own  government.  Under  this  provision  of 
the  Constitution  the  inhabitants  of  San  Fran- 
cisco elected  a  board  of  freeholders  in  18S0; 
and  the  validity  of  this  election,  and  the  power 
of  the  board  to  frame  a  charter,  were  upheld 
in  People  y.  Hoge,  55  Cal.  612,  upon  the  ground 
that,  under  this  section  of  the  Constitution, 
San  Francisco  was  a  city,  in  Staude  v.  San 
Prancisco  City  db  County  Election  Comn.  61 
Cal.  818,  it  was  held  that  the  provisions  of 
^  4109  of  the  Political  Code,  as  amended  in 
1881,  by  which  the  time  for  the  election  of 
city  and  county,  as  well  as  other  officers 
throughout  the  state,  was  changed,  were  appli- 
cable to  San  Francisco,  by  virtue  of  the  clause 
in  g  6  of  art.  11,  that  "cities  or  towns  hereto- 
fore organized  shall  be  subject  to  and  controlled 
by  general  laws."  It  may  therefore  be  regarded 
as  settled  by  the  decisions  of  this  court  that  the 
city  and  county  of  San  Francisco  is  a  municipal 
corporation,  and,  in  matters  of  government,  is 
to  be  regarded  as  a  city.  But,  while  the  people 
of  San  Francisco  are  thus  to  be  regarded  as 
under  a  municipal  government,  with  the  ri^rht 
to  select  oflScers  to  execute  the  powers  of  that 
government  according  to  the  terms  of  its  char- 

83  L.  R.  A. 


tcT,  the  terrftnry  over  which  that  rovemment 
is  exercised  is  at  Uie  same  time  a  county;  and 
for  those  purposes  for  which  couoty  officer* 
exercise  authority  not  derived  from  the  chirter» 
and  disconnected  wiih  municipal  government, 
its  officers  are  properly  termed  "county  offi- 
cers." Considered  in  its  political  and  judicial 
relations  to  other  portions  of  the  state,  the- 
officers  elected  by  its  voters,  to  tbe  extent  that 
they  exercise  only  such  powers  as  are  given  by 
laws  relating  merely  to  counties,  and  who  do 
not  derive  any  of  their  authority  from  the- 
charter,  are  to  be  regarded  as  county  officers, 
as  distinguished  from  city  officers. 

It  is  not  possible  to  make  a  harmonious  con- 
struction of  the  terms  "county,"  "city,"  and 
'*city  and  county,"  as  they  are  used  in  the  Coo- 
stitution. The  term  "county"  is  sometimes 
used  therein  as  a  geographical  subdivision  of 
the  state;  sometimes  as  a  political  division 
for  the  exercise  of  governmental  functions,  and 
in  the  latter  use  it  is  sometimes  employed  a» 
the  equivalent  of  "city  and  couoty,"  and  some- 
times as  distinguished  therefrom;  and  the  term 
"city  and  county"  is  sometimes  used  as  the- 
equivalent  of  "city."  San  Francisco  is  dis- 
tinctly recognized  therein  as  the  geographical 
equivalent  of  a  county,  as  in  the  provision  for 
the  election  of  judges  of  the  superior  court, 
and  for  the  formation  of  a  district  for  tbe 
election  of  a  railroad  commissioner;  and  to 
hold  that  it  is  not  a  county  for  any  purpose 
would  render  inoperative  many  provisions  of 
the  Constitution,  and 'of  tbe  statutes  of  the 
state  which  have  heretofore  been  recognized  as- 
applicable  to  it,  with  the  result  that  unsuspected 
difficulties  and  perplexities  would  arise  in  the 
administration  of  justice.  Without  enumerat- 
iog  many  instances,  it  is  sufficient  to  call  atten- 
tion to  the  fact  that  there  would  be  in  that 
city  no  provision  for  a  grand  jury,  or  for  a 
board  of  equalization,  or  for  the  exercise 
of  any  appellate  jurisdiction  by  tbe  superior 
court,  or  for  the  exercise  of  eminent  domain, 
or  for  creating  the  lien  of  a  judgment  upon 
real  estate,  or  for  the  probate  of  wills,  or  for 
fllins  articles  of  incorporation;  and  the  practi- 
tioner will  readily  perceive  the  confusion  thst 
would  result  in  criminal  jurisprudence,  as  well 
as  in  civil  practice,  if  the  city  and  county  of 
San  Francisco  is  to  be  excluded  wherever  the 
term  "county"  is  used. 

The  Constitution  of  Missouri  provided  for 
the  extension  of  the  limits  of  the  city  of  St 
Louis,  and  its  incorporation  into  a  separate 
and  distinct  body  politic,  under  a  charter  to 
be  framed  by  a  board  of  freeholders,  and  that 
it  should  be  independent  of  the  county  of  St 
Louis.  After  its  organization  under  a  charter 
thus  framed,  the  governor  appointed  a  sheriff* 
for  it,  upon  the  groun4  that  by  its  organ- 
ization it  became  a  new  county,  or  political 
subdivision  of  the  state.  The  right  of  thia 
appointee  to  exercise  the  office  was  presented 
in  State,  Beach,  v.  Finn,  4  Mo.  App.  847,  and 
in  discussing  tbe  character  of  the  new  bod^ 
politic  the  court  said:  * 'The  question  in  thia 
case  is  not  whether  the  city  of  St.  Louis,  a» 
now  organized  under  the  scheme  and  charter, 
is  a  county  in  the  sense  in  which  that  word  ia 
used  in  the  Constitution  to  descrit)e  the  normal 
county  of  the  state.  It  is  not  such  a  county. 
It  has  not,  nor  was  it  intended  to  have,  a 
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•county  court,  aud  It  bas  'a  chief  executive  and 
two  Houses  of  legislation.'  In  spite  of  these 
and  other  features  which  distinguish  it  from 
the  normal  county,  it  may  he  a  county  so  far 
as  to  keep  up  a  relation  as  such  to  the  rest  of 
the  state,  it  may  he  a  part  of  the  general 
county  system,  and  it  is  so  unless  the  framers 
of  the  Constitution  intended  to  segregate  it, 
and  to  dissever,  in  the  case  of  St.  Louis,  that 
county  relation  which  every  other  portion  of 
the  state  hears  to  the  state.  Because  the  organ- 
ization of  this  body  as  a  city  is  pronounced, 
and  its  features  strongly  marked,  and  because 
they  thus  reduce  its  attributes  as  a  county  into 
•comparative  insignificance,  it  does  not  follow 
that  the  latter  do  not  exist  ,  .  .  and  it  cannot 
be  denied  that  it  is  a  county,  in  the  sense  in 
which  that  term  is  used,  when,  if  not  a  defini- 
tion, at  least  the  nearest  approach  to  a  definition 
-which  the  Constitution  alTords  is  attempted, 
—'a  legal  subdivision  of  the  state.'  .  .  .  Un- 
less the  words  are  plain,  it  cannot  be  held  that 
ibe  convention  intended  to  create  a  political 
body  which  should  be  outside  of  that  county 
system  which  prevails,  not  only  in  this  state, 
but  throughout  the  country.  The  researches 
■of  the  counsel  for  the  relator  have  not  enabled 
them  to  find  any  instance  in  the  United  States 
of  a  municipal  corporation  which  is  not  either 
within  some  counter,  or  which  does  not  itself 
Itenr  a  county  relation  to  the  state.  .     . 

Much  of  the  reasoning  of  the  relator  implies 
that  the  city  of  St.  Louis  cannot  be  a  county, 
because  it  is  a  city.  But  it  will  readily  be 
admitted  that  the  framers  of  the  Constitution 
could  have  made  it  a  city,  and  also  have  made 
it  a  county.  That  they  have  not  done  so  must 
he  shown  by  the  provisions  of  the  Constitution, 
not  by  arguing  that  it  cannot  be  a  county 
because  it  is  a  city.  The  fact  that  a  county 
•essentially  differs  from  a  city  does  not  prove 
that  a  city  may  not  contain  the  features  of  a 
-county  organization.  Cities  and  counties  may 
be  distinct  organizations  in  the  state  generally, 
but  the  Constitution  may  bv  special  provisions 
•establish  a  body  which  shall  have  the  peculiar 
powers  and  obligations  of  a  municipal  corpo- 
ration, properly  so  called,  and  yet  shall  bear 
those  relations  to  the  sovereign  power  which 
•consiitute  a  county." 

Prior  to  the  enactment  of  the  consolidation 
act  the  county  of  San  Francisco  extended  to 
San  Francisquito  creek  on  the  south,  but 
by  that  act  the  boundaries  of  the  city  were 
-enlarged  to  their  present  extent;  and  §  9  of  the 
schedule  annexed  to  the  act  provided  that 
'*there  shall  be  formed  out  of  the  southern 
portion  of  the  county  of  San  Francisco  a  new 
■county,  to  be  called  San  Mateo."  There  was 
no  express  declaration  that  the  remaining  terri- 
tory which  was  placed  under  municipal  gov- 
ernment should  cease  to  be  the  county  of  San 
Francisco,  nor  was  there  anv  further  designa- 
tion by  the  legislature  of  the  county  bound- 
aries until  the  adoption  of  the  Political  Code 
in  1872,  but  the  limitation  of  the  new  county 
to  the  "southern  portion"  of  the  county  of 
€an  Francisco  implies  that  the  other  portion 
•continued  to  remain  the  county  of  San  Fran- 
<'isco  as  before.  Section  8901  of  the  Political 
-Code  defines  a  county  as  "the  largest  division 
•of  the  state  having  corporate  powers,"  and 
$  8902   declares  "that  this  state  is   divided 
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into  counties  named,  bounded,  and  consti- 
tuted as  provided  in  this  title,"  and  the  names 
and  boundaries  of  the  several  counties  art 
given  in  §  8909  and  the  succeeding  sections. 
Section  8950  gives  the  boundaries  oi  the  terri- 
tory which  remained  of  the  county  of  San 
Francisco  after  its  inhabitants  had  been  incor- 
porated into  a  municipal  corporation  under  the 
consolidation  act,  and  the  name  given  to  this 
territory  is  "San  Francisco  (City  and  County)." 
By  these  sections  this  territory  was  declared 
to  be  one  of  the  counties  of  the  state^  and  con- 
tinued to  be  such  county  until  the  adoption 
of  the  present  Constitution,  in  which  (art.  11, 
§  1)  it  is  declared:  "The  several  counties  as 
they  now  exist  are  hereby  recognized  as  legal 
subdivisions  of  the  state."  Title  2  of  part  4  of 
the  Political  Code  is  devoted  to  "the  govern- 
ment of  counties,"  and  in  chapter  8  of  that 
title  are  found  provisions  designating  the  ofli- 
cers  of  a  county,  and  prescribing  their  powers 
and  duties.  Until  this  portion  of  the  Political 
Code  was  superseded  by  the  county  govern- 
ment act,  it  was  the  only  statute  of  the  stale 
which  defined  the  powers  and  duties  of  cer- 
tain olflcers  elected  by  the  voters  of  San  Fran- 
cisco, and  upon  the  enactment  of  the  coun- 
ty government  act  that  statute  alone  became 
the  source  from  which  these  ofiScers  have  de- 
rived their  powers.  San  Francisco  is  there- 
fore both  a  city  and  a  county,  and,  although 
the  boundaries  of  the  two  bodies  corporate  are 
coincident,  the  electors  within  this  territory 
vote  for  officers  whose  authority  and  functions 
are  derived  exclusively  from  the  charter  of  the 
city,  and  also  for  officers  whose  powers  and 
duties  are  prescribed  by  general  laws,  and  upon 
which  the  charter  is  silent.  It  must  follow 
from  this  that  some  of  its  officers  are  city  offi- 
cers, and  others  are  county  officers.  There  is 
nothing  unusual  or  inconsistent  in  this.  The 
"government"  of  the  city  is  municipal,  and  the 
officers  who  are  to  exercise  that  government 
are  municipal  officers;  hut  the  territory  in 
which  that  government  is  exercised  is  still  a 
part  of  the  state,  and,  for  all  purposes  other 
than  municipal  government,  is  subject  to  its 
control,  with  the  right  on  the  part  of  the  state 
to  authorize  the  election  thereon  of  such  offi- 
cers as  may  be  required  to  execute  its  general 
laws,  or  to  perform  such  functions  disconnected 
with  the  municipal  government  as  may  pertain 
to  the  government  of  the  state.  It  would  not 
be  contended,  if  the  city  was  only  a  portion  of 
the  county,  or  if  a  county  should  be  composed 
entirely  of  incorporated  cities,  that  the  state 
would  be  precluded  from  authorizing  the  elec- 
tion by  the  voters  of  the  county  of  officers  to 
carry  out  those  provisions  of  its  laws  which 
pertain  to  the  state  at  large,  and  which  have 
no  connection  with  municipal  affairs,  and  this 
rule  is  not  changed  where  the  county  consists 
of  a  single  city  inf>tead  of  several.  Although 
the  same  body  of  voters  choose  the  different 
officers,  the  functions  of  the  officers  chosen  by 
them  are  distinct  in  their  nature,  and  the  char 
acter  of  the  officers  must  be  determined  by  the 
source  of  their  authority  and  the  functions 
they  are  to  exercise. 

Action  5  of  art.  11  of  the  Constitution  de- 
clares: "The  legislature  by  general  and  uni- 
form laws  shall  provide  for  the  election  or 
appointment  in  the  several  counties  of  boards 
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of  supervisors,  sheriffs,  couDty*clerk8»  district 
attomeys.and  such  other  counfy,  township^aad 
municipal  officers  as  public  convenieQce  may 
require."  In  obedience  to  this  direction  the 
legislature  passed  the  county  government  act 
of  1893,  declaring  what  county  officers  shall 
be  elected,  in  which  are  included  those  desig- 
xiated  in  the  above  section,  prescribing  their 
duties,  and  fixing  their  term  of  office  at  four 
years.  Some  of  the  officers  whose  election  is 
thus  authorized  are  the  same  in  name,  and  are 
^iven  the  same  or  similar  functions,  as  are  of- 
ficers authorized  by  the  consolidation  act  to  be 
elected  in  San  Francisco,  while  others  whose 
election  is  authorized  by  each  of  these  statutes 
have  no  authority  except  that  which  is  given 
in  the  county  government  act.  On  the  other 
hand,  the  consolidation  act  authorizes  the  elec- 
tion of  several  officers  whose  election  is  not 'au- 
thorized by  the  county  government  act,  and 
^ho  are  not  named  therem  as  county  officers. 
Those  officers  whose  election  is  authorized  by 
•each  of  these  statutes,  but  who  are  required  by 
the  consolidation  act  to  perform  the  duties 
therein  prescribed,  do  not  cease  to  be  munici- 
pal officers  because,  under  the  county  govern- 
fDent  act,  similar  duties  are  prescribed  for 
•county  officers  of  the  same  name.  To  the  ex 
tent  that  these  officers  are  a  component  part  of 
the  municipal  government,  they  are  munici- 
pal officers,  and  do  not  cease  to  be  such  by 
reason  of  the  fact  that  other  functions  which 
pertain  to  county  officers  are  imposed  upon 
Ihem.  The  guaranty  given  to  the  city  and 
-ouniy  of  San  Francisco  by  the  Constitution, 
•of  the  right  to  continue  its  govirnment  under 
the  charter  which  it  held  at  the  adoption  of 
that  instrument  until  it  shall  adopt  another, 
iocluding  the  right  given  by  that  charter  to 
change  its  officers  every  two  years  if  it  shall  so 
elect,  cannot  be  taken  away  by  the  le^slature 
under  the  form  of  imposing  upon  thei^e  officers 
certain  functions  exercised  by  county  officers  in 
other  counties  of  the  state,  and  fixing  the  term 
of  such  county  officers  at  four  years.  But,  as 
the  territory  thus  placed  under  municipal  gov- 
'ernment  still  remains  a  county,  and  is  not 
taken  out  of  the  control  of  the  state  for  all 
puri'Oi^s  not  embraced  within  the  scope  of 
municipnl  government,  the  authorization  by 
the  legislature  of  an  election  by  the  voters  of 
that  territory  for  officers  to  carry  out  these  laws 
does  not  make  the  persons  so  elected  city  offi- 
•cers.  The  Constitution  has  declared  that  cer- 
tain officers  shall  be  elected  within  each  county, 
«nd,  if  San  Francisco  is  a  county,  the  legisla- 
ture is  authorized  to  provide  for  the  ekction 
of  these  officers  by  its  voters,  and  is  not  pre- 
cluded therefrom  oy  the  fact  that  they  are 
voted  for  by  the  electors  of  the  municipality  at 
the  same  time  with  the  election  of  its  munici- 
pal officers.  Prior  to  1876  the  voters  of  San 
Francisco  elected  one  of  the  members  of  the 
l>oard  of  state  harbor  commissioners,  but  that 
fact  did  not  constitute  him  a  city  officer. 

The  officers  of  the  city  and  county  of  San 
Francisco  are  designated  in  the  act  of  April  2, 
1866  (Stat.  1865-66,  p.  718),  as  follows:  **There 
ahall  be  elected  hereafter  for  the  city  and 
county  of  San  Francisco  by  the  qualified 
electors  thereof,  at  the  times  hereinafter  men- 
tioned, and  in  the  manner  prescribed  by  law 
for  the  election  of  stata  and  county  officers, 
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one  mayor,  who  shall  be  ez  ofleio  president 
of  the  board  of  supervisors,  a  county  judge, 
police  judge,  an  ^ttorney  and  counselor,  pro- 
bate judge,  district  attorney,  sheriff,  county 
clerk,  recorder,  treasurer,  auditor,  tax  col- 
lector, assessor,  coroner,  public  administra- 
tor, surveyor,  superintendent  of  common 
schools,  superintendent  of  public  streets,  high- 
ways and  squares,  chief  of  police,  harbjr  mas- 
ter and  state  harl)or  commissioner.  There 
shall  be  elected  in  each  of  the  twelve  present 
election  districts  of  said  city  and  county, 
which  shall  hereafter  constitute  municipal 
districts,  and  be  designated  and  known  in  law 
as  wards,  by  the  qualified  electors  thereof, 
one  supervisor  and  one  school  director." 
The  term  of  office  for  these  officers  was  fixed 
by  the  act  at  two  years.  The  time  for  their 
election  was  subsequently  changed,  and  is  now 
fixed  by  g  4109  of  the  Political  Code.  The 
offices  of  county  judge  and  probate  judge  were 
abolished  by  the  Constitution,  and  that  of  har- 
bor master  by  statute.  The  police  judge  has 
been  superseded  by  the  judges  of  the  police 
court,  and  certain  chacs^es  have  been  made  in 
the  mode  of  electing  supervisors.  The  chief 
of  police  and  the  state  harbor  commissioner 
have  ceased  to  be  elective  officers.  It  will  be 
observed  that  this  statute  does  not  declare  that 
these  are  city  officers,  or  are  officers  of  the 
city  and  county,  but  merely  that  these  officers 
"shall  be  elected  for  the  city  and  county 
of  San  Francisco,  by  the  qualified  electors 
thereof;"  leaving  the  character  of  the  officer, 
whether  he  is  to  be  denominated  a  county  offi- 
cer or  a  municipal  officer,  to  be  determined  by 
the  nature  of  the  duties  he  is  to  perform,  and 
the  source  from  which  he  derives  his  author- 
ity. Of  the  officers  above  enumerated,  the 
mayor,  attorney,  and  counselor,  sometimes 
styled  "City  and  County  Attorney"  (see  Stat. 
1871^72,  p.  282),  superintendent  of  public 
streets,  highways,  and  squares,  and  school  di- 
rectors, are  not  named  in  the  county  govern- 
ment act  as  county  officers,  and  consequently 
cannot  be  subject  to  the  provisions  of  that  stat- 
ute. Judges  of  the  police  court  are  not  named 
in  the  county  government  act  either  as  county 
or  township  officers,  and  no  provision  is  found 
therein  relative  to  their  duties  or  term  of  office. 
This  court  has  its  existence  by  virtue  of  §  1  of 
art.  6  of  the  Constitution,  which  authorizes 
the  legislature  to  establish  inferior  courts  in  any 
incorporated  city,  town,  or  city  and  county; 
and  the  act  establishing  it  in  the  city  and 
county  of  San  Francisco  (Stat.  1898,  p.  9)  de- 
clares that  the  court  **shall  consist  of  four 
judges,  who  shall  be  elected  at  the  general  elec- 
tion held  according  to  law,  each  of  whom  shall 
hold  office  for  the  term  of  two  years."  The 
treasurer,  auditor,  tax  collector,  and  surveyor 
are  designated  in  the  consolidation  act  as  offi- 
cers of  the  municipality,  and  are  required  to 
perform  certain  municipal  duties  which  are  not 
required  from  county  officers  who  are  elected 
for  these  offices  in  their  respective  counties. 
In  addition  to  these  duties  the  treasurer  is  con- 
stituted a  part  of  the  appointing  power  for  the 
license  collector  (Stat.  1871-72,  p.  786);  the 
auditor  is  made  a  member  of  the  board  of  new 
city  hall  commissioners  (Stat.  1875-76,  p.  461); 
and  the  auditor,  the  tax  collector,  and  the  city 
and  county  surveyor  are  members  of  the  board 
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of  election  commissioDcrs  for  tbe  city  and 
county  (Stat.  1877-78,  p.  299).  If  it  should  be 
held  that  these  are  merely  the  officers  desig- 
Bated  by  those  names  in  the  county  govern- 
ment act,  it  would  follow  that  their  functions 
would  be  solely  those  given  in  that  act,  and 
not  those  given  in  the  consolidation  act;  oth- 
erwise the  county  government  act  would  cease 
to  be  uniform  in  its  application  to  these  offi- 
cers in  all  the  counties  of  the  state^  and  would 
have  the  effect  to  repeal  the  provisions  of  the 
charter  requiring  them '  to  exercise  these  mu- 
nicipal functions.  The  supervisors  author- 
ized by  the  consolidation  act  to  be  elected  do 
not  constitute  the  same  body  as  that  authorized 
by  the  county  government  act,  although  they 
bear  the  same  name.  The  board  of  supervis- 
ors authorized  by  the  consolidation  act  is  for 
the  government  of  the  city  and  county,  and 
consists  of  twelve  members,  while  the  board  of 
supervisors  authorized  for  a  county  consists  of 
onlv  five  members,  and  exercises  functions  pe- 
culiarly appropriate  to  a  county,  but  has  not 
the  authority  required  for  providing  for  the 
wants  of  a  city. 

Section  11  of  art.  6  of  the  Constitution  vests 
in  Justices  of  the  peace  a  part  of  the  judicial 
power  of  the  state,  and  makes  them  a  part  of 
the  Judicial  department  of  the  state  {People 
T.  Ransom,  58  Cal.  558);  and  §  11  of  the  same 
article  declares:  "The  legislature  shall  deter- 
mine the  number  of  Justices  of  the  peace  to  be 
elected  in  townships,  incorporated  cities  and 
towns,  or  cities  and  counties,  and  shall  fix  by 
law  tbe  powers,  duties,  and  responsibilities  of 
Justices  of  the  peace."  Section  8  of  art.  22  de- 
clares: "All  courts  now  existing,  save  Justices' 
and  police  courts,  are  hereby  abolished;"  and 
%  11  of  the  same  article  declares:  "All  laws 
relative  to  the  present  Judicial  system  of  the 
state  shall  be  applicable  to  the  Judicial  system 
created  by  this  Constitution  until  changed  by 
legislation."  By  these  provisions  the  justices' 
courts  in  existence  at  the  adoption  of  the  Con- 
stitution were  cod  tinned  as  a  part  of  the  judi- 
cial system  of  the  state  established  by  that 
instrument,  and  the  laws  relative  to  those 
courts,  as  well  those  providing  for  their  or- 
ganization as  those  which  define  their  powers 
and  duties,  were  continued  in  force  until  they 
should  be  changed  by  the  legislature.  By 
the  act  of  March  26,  1866  (Stat.  1865-66,  p. 
428)  a  Justices'  court  was  created  for  the  city 
and  county  of  San  Francisco,  for  which 
five  lustices  of  the  peace  were  lo  be  elected  by 
the  electors  of  the  city  and  county  at  large  for 
the  term  of  two  years;  and  tbe  division  of  the 
city  and  county  into  townships  for  the  purpose 
of  electing  Justices  of  the  peace  and  consta- 
bles, which  was  authorized  by  §  6  of  the  con- 
solidation act,  as  amended  by  the  act  of 
April  18.  1857  (Stat  1857,  p.  210).  was  abol- 
ished. This  act  was  further  amended  by  the 
act  of  February  10,  1870  (Stat.  1869-70,  p. 
66),  and  by  §  12  thereof  the  office  of  consta 
ble  in  said  city  and  county  was  abolished. 
These  acts  were  in  force  at  the  adoption  of 
the  Constitution,  and,  as  seen  above,  are  yet 
in  force,  unless  they  have  been  changed  by 
the  legislature.  Section  11  of  art.  6,  above 
quoted,  recognizes  the  propriety  of  different 
provisions  for  justices  of  the  peace  in  town- 
ships  and   incorporated    cities,  or  ciiies  and 
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eouniies;  and,  at  the  first  session  •'.  o 
legislature  after  the  adoption  of  the  Const  i 
tution,  that  body  revised  title  1  of  part  1  of  tbe 
Code  of  Civil  Procedure,  and  in  chapter  6  as- 
sumed to  comply  with  the  directions  of  tbe 
above  section  of  the  Constitution,  and  fixed 
the  term  of  office  of  justices  of  the  peace  at 
two  years.  Section  85 declares:  "There  shall 
be  in  every  city  and  county  of  more  than 
100,000  population  a  justice's  court,  for  which 
five  Justices  of  the  peace  shall  be  elected,  by 
the  qualified  electors  of  such  city  and  county, 
at  the  general  election  next  preceding  the  ex- 
piration of  the  terms  of  office  of  their  prede- 
cessors." It  is  suggested,  rather  than  arpied» 
by  counsel  herein,  that  this  act  is  unconstitu- 
tional; but,  without  passing  upon  this  ques- 
tion, it  is  sufficient  to  say  that,  if  it  ^ould  be 
so  held,  it  would  follow  that  the  above  lawa- 
relative  to  San  Francisco  in  force  at  tbe  adop- 
tion of  the  Constitution  were  not  thereby 
changed,  but  still  remain  in  force,  unless  they 
have  been  superseded  by  other  legislation. 
This  act  was  considered  iSj  this  court  in  heo- 
pie  V.  Raneom,  intpra,  and  was  held  constitu- 
tional, so  far  as  the  matter  then  before  the 
court  was  coocerned. 

Section  58  of  the  county  government  act  of 
1898  (Stat.  1898,  p.  866)  declares  tbe  officers  of 
a  township  to  be  two  lustices  of  the  peace  and 
two  constables,  and  directs  the  board  of  su- 
pervisors of  each  county  to  divide  their  re- 
spective counties  into  townships  for  the  pur- 
pose of  electing  Justices  of  the  peace  and 
constables.  The  legislature  has  never  made 
the  provision  for  township  organization  au- 
thonzed  by  t^  4  of  art.  11,  and  the  township 
which  is  authorized  by  §  £^  of  the  oounty  gov- 
ernment act  is  onlv  a  geographical  subdivision 
of  the  county  "for  the  purpose  of  electing 
justices  of  the  peace  and  constables,"  and  doe» 
not  possess  any  attributes  of  government  to  be 
exercised  by  an  officer.  See  Ez  parte  WaU,  4;8 
Cal.  279.  As  the  city  and  county  of  Sai» 
Francisco  is  under  a  municipal  government, 
and  as  there  is  no  board  of  supervisors  for  the 
"county"  of  San  Francisco,  there  is  no  au- 
thority for  the  division  of  the  city  and  count j 
into  townships,  and  there  has  been  no  such  di- 
vision, and  consequently  these  provisions  of 
§  58  for  the  officers  of  a  township,  as  well  a» 
the  provisions  of  g  60  for  the  election  of  town- 
ship officers,  are  inapplicable.  It  is  not  con- 
tended that  there  is  any  authority  for  the  elec- 
tion of  a  constable  in  San  Francisco.  Even  if 
a  Justice  of  the  peace  could,  by  any  construc- 
tion, be  styled  a  "county  officer,"  oe  has  not 
been  classed  with  the  oounty  officers  enumer- 
ated in  §  67  of  the  county  government  act, 
but,  by  (^  58  of  that  act,  has  been  specifically 
declared  a  township  ofiicer.  But,  as  we  have 
above  seen,  there  is  no  provision  for  township 
officers  in  San  Francisco. 

Being  a  part  of  the  judicial  system  of  the 
state,  justices  of  the  peace  are  not  included  in 
the  system  of  oounty  government  which  the 
legislature  is  directed  to  establish  and  cause  Uy 
be  uniform  throughout  the  state,  and  provi- 
sions relating  to  their  election  and  term  of  of- 
fice, as  well  as  those  relating  to  their  powers 
and  duties,  are  more  aopropriately  plnced  in 
laws  relating  to  tbe  Judicial  department  tha» 
in  those  relating  to  tbe  system  of  county  gov- 
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enimeiit  The  different  provisions  In  the  Con- 
stitution relatio/]^  to  the  powers,  duties,  respon- 
•ihilities,  and  election  of  justices  of  the  peace, 
ftre  found  in  article  6/ which  treats  exclusively 
of  the  judicial  department.  There  is  no  pro- 
Tislon  in  this  article,  or  in  the  article  relating 
to  Uie  legislative  department/ which  requires 
that  the  term  of  office  of  a  justice  of  the  peace 
shall  be  the  same  in  all  parts  of  the  state;  and 
there  are  many  reasons  why  the  powers  and 
duties  of  this  officer,  as  well  as  his  term  of 
office,  should  be  different  in  an  incorporated 
city  from  those  applicable  to  a  sparsely  settled 
township.  Section  10  of  art.  22  declares  that 
Judicial  officers  shall  be  elected  at  the  time  and 
in  the  manner  that  state  officers  are  elected, 
but  there  is  no  requirement  that  the  term  of 
office  of  such  judicial  officers  as  the  legislature 
may  authorize  to  be  elected  shall  be  uniform 
throughout  the  state.  The  provision  in  g  11 
of  art.  6  that  the  legislature  shall  determine 
the  number  of  justices  of  the  peace  to  be  elected 
in  townships,  incorporated  cities,  and  towns, 
or  incorporated  cities  and  counties,  shows  that 
it  was  not  intended  that  the  laws  relating  to 
this  portion  of  the  Judicial  system  should  be 
uniform  throughout  the  state,  but  the  number 
for  each  of  these  subdivisions  or  bodies  corpo- 
rate is  to  be  fixed  by  the  legislature  as  it  may 
deem  applicable  to  their  respective  needs. 
This  provision  recognizes  the  necessity  of  dif- 
ferent provisions  for  these  bodies,  and,  in  the 
absence  of  constitutional  restriction,  gives  to 
the  legislature  the  power  to  adapt  its  laws  to 
their  respective  conditions.  The  further  pro- 
vision in  g  11  that  the  legislature  shall  "flz  by 
law  the  powers,  duties,  and  responsibilities  of 
justices  of  the  peace,"  is  limited  by  §  26  of  art 
4.  which  prohibits  that  body  from  passing  a 
local  or  special  law  "regulating  the  jurisotc- 
tion  and  duties  of  justices  of  the  peace,  police 
judges,  and  constables,"  and  by  §  11  of  art  1, 
that  "all  laws  of  a  general  nature  shall  have  a 
uniform  operation.  The  term  of  office  of  an 
officer  is,  however,  entirely  distinct  from  his 
jurisdiction  or  duties;  and  a  law  of  a  general 
nature  has  a  uniform  operation,  if  it  affects 
all  the  individuals  of  a  class  for  which  the 
legislature  is  authorized  to  make  specific  laws. 
The  act  of  March  18,  1885  (Stat.  188ff,  p.  218), 
gives  to  the  police  courts  therein  created  cer- 
tain exclusive  jurisdiction  of  matters  which  by 
the  genera]  law  is  vested  in  justices  of  the 
peace:  and  in  People,  Daniela,  v.  BenehatD,  76 
Cal.  486,  this  act  was  sustained  and  held  not  to 
be  a  local  or  special  law.  The  act  creating  the 
police  court  for  the  city  and  county  of  San 
Francisco  confers  upon  it  certain  jurisdiction 
which  is  elsewhere  exercised  by  justices'  courts. 
From  these  considerations  it  must  be  held  that 
the  provision  in  the  county  government  act 
fixing  the  term  of  office  of  justices  of  the 
peace  for  the  townships  into  which  the  several 
counties  are  divided  at  four  years  does  not  ap- 
ply to  the  justices  of  the  peace  elected  for  the 
city  and  county  of  San  Francisco. 

ne  hold,  therefore,  that  the  term  of  office 
of  the  foregoing  municipal  officers,  and  also  of 
the  judges  of  the  police  court,  and  of  the  jus- 
tices of  the  peace  who  were  elected  at  the 
general  election  in  1894,  has  not  been  changed 
bv  the  county  government  act,  and  that  an 
election  for  their  successors  must  be  held  at  the 
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coming  general  election.  The  term  of  office 
of  the  assessor  was  made  four  years  by  §  4109 
of  the  Political  Code,  upon  its  adoption  in 
1872,  and  by  ^  8  of  art.  9  of  the  Oon;ititution 
the  superintendent  of  schools  is  to  be  elected  at 
each  gubernatorial  election.  Under  these  pro- 
visions these  officers  were  elected  in  1894  for 
the  term  of  four  years.  The  district  attorney, 
sheriff,  county  clerk,  county  recorder,  coroner, 
and  public  administrator  are  officers  whose 
powers  and  duties  are  given  by  the  county 
government  act,  or  by  other  general  laws,  and 
ao  not  derive  any  authority  from  the  consolida- 
tion act,  or  exercise  any  function  in  the  mu- 
nicipal government  of  San  Francisco.  These 
officers  are  therefore  county  officers,  and  their 
term  of  office,  as  well  as  the  time  of  their  elec- 
tion, are  those  provided  by  the  county  govern- 
ment act.  The  demurrer  to  the  complamt  was 
therefore  properly  sustained,  upon  the  ground 
that  it  was  necessary  for  the  defendants  to 
make  preparation  for  the  election  of  munici- 
pal officers  at  the  coming  general  election. 
The  judgment  is  affirmed. 

We  concur:  MeFarland*  J. ;  Henshawt 
J. ;  VaA  Fleet,  J. ;  Garoutte*  J. 

Temple,  J.,  dissenting: 

I  am  unable  to  agree  with  the  conclusion 
reached  by  my  associates.  I  fully  concur, 
however,  in  the' view  that  the  consolidated  city 
and  county  is  a  municipal  corporation.  The 
consolidation  act  of  1856  realized  the  intention 
stated  in  its  title.  It  repealed  the  several 
charters  theretofore  existinflr  of  the  city,  and  it 
consolidated  the  government  of  ihe  city  and 
the  county.  The  two  governments  were 
merged,  and  both,  so  far  as  rights  and  Habili- 
tiM  and  public  functions  were  concerned,  were 
continued  in  a  new  corporation  then  created. — 
the  consolidated  city  and  county.  It  succeeded 
to  all  the  property  rights  and  liabilities  of  both, 
and  its  officers  performed  all  the  functions 
which  had  been  performed  by  county  officers, 
and  also  all  the  functions  imposed  upon  them 
which  were  purely  municipal.  All  were,  how- 
ever, the  officers  of  the  municipal  corporation. 
In  no  sense  can  it  be  said  that  some  were 
county  officers,  and  that  some  were  city  offi- 
cers. The  sheriff  and  county  clerk  are  as  much 
officers  of  the  municipal  corporation  as  the 
mayor  or  the  police  judge.  Whatever  may  be 
said  of  their  powers  and  duties,  they  are  part 
and  parcel  of  the  corporate  organization  known 
as  the  "City  and  County  of  San  Francisco." 
Any  one  officer  is  no  less  so  than  another. 
The  legislature  could  then  have  made  of  the 
new  corporation  anything  it  chose,  and  it  chose 
to  create  a  consolidate  government,  upon 
which  it  imposed  the  duties,  and  to  which  it 
granted  the  p'>wers,  both  of  a  city  and  of  a 
county.  It  was  thus  enabled  to  maintain  the 
relation  of  the  state  to  the  territory  as  a  county, 
and  to  give  to  the  inhabitanis  the  benefit  of  a 
city  government.  -But  the  oflllrers  of  the  con- 
solidated government,  who  had  the  powers  and 
performed  the  duties  elsewhere  performed  by 
county  officers,  did  so  as  officers  of  the  new 
consolidated  municipality.  These  poweis  and 
duties  were  expressly  conferred  upon  ibem  in 
the  act  of  1856  as  officers  of  the  municipMliry. 
Section  4  of  that  act  provides:  "All  the  exisiinfr 
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provisions  of  law  defining  the  powers  and 
duties  of  county  officers,  except  those  relating 
to  supervisors  and  boards  of  supervisors,  so  far 
as  the  same  are  not  repealed  or  altered  by  the 
provisions  of  this  act,  shall  be  considered  as 
applicable  to  officers  of  the  said  city  and 
county  of  San  Francisco,  acting  or  elected  un- 
der this  act."  We  cannot,  therefore,  select 
certain  officers,  and  say  that  they  are  county 
(Hirers,  and  of  others  that  they  are  city  offi- 
cers: for  all  are  municipal  officers,  and  mu- 
nicipnl  officers  only.  Therefore,  if  it  be  true 
that  the  legislsture  cannot  in  this  mode  change 
the  terms  of  the  officers  of  the  municipality, 
because  that  would  be  to  alter  the  charter,  this 
biw  can  have  no  application  to  the  city  and 
county  of  San  Francisco.  It  would  not  follow 
from  this  that  general  laws  affecting  the  powers 
and  duties  of  county  officers  would  not  apply 
to  the  officers  of  the  consolidated  city  and 
couniy.  The  idea  of  a  consolidated  govern- 
ment of  this  character  is  that  tliereby  the  state 
provides  for  the  inhabitants  of  the  included 
territory  the  benefit  of  a  county  government. 
To  do  this  effectually  such  laws  must  apply  to 
the  consolidated  government.    As  to  the  cor- 


porate existence  of  the  municipality  and  the 
officers  through  whom  the  corporate  functions 
shall  be  discharged,  no  reason  exists  why  such 
interference  should  be  allowed:  and,  if  it  were 
conceded  that  the  legislature  could  so  change 
the  municipal  charter,  we  cannot  presume  tluit 
it  was  intended. '  It  was  not  necessary  that  the 
act  shall  include  the  consolidated  city  and 
county,  in  order  that  the  law  shall  have  a  gen- 
eral and  uniform  operation.  The  dty  and 
county  of  San  Francisco  is  not  a  mere  county, 
but  is  recognized  in  the  Constitution  itself, 
again  and  again,  as  constituting  a  class  apart. 
Of  course,  if  it  is  a  municipal  corporation,  and 
therefore  the  legislature  cannot  thus  change  its 
charter,  this  point  need  not  be  further  dis- 
cussed. In  my  opinion,  the  legislature  did 
not  intend  to  ordain  that  some  of  the  officers 
should  hold  office  for  four  years,  and  others 
for  two,  there  being  oo  reason  for  the  differ- 
ence. 

I  concur:    Beatty»  Ch.  J. 

Rehearing  denied. 
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FREDERICK   TOWN    SAVINGS    INSTI- 
TUTION,  Appt, 

John  L.  MICHAEL. 
(81Md.487.) 

1.   The  liability  of  a  surety  on  a  note 

secured  by  mortttage  is  not  aflecied  by  the  fact 


that  the  mortgage  is  declared  void  as  an  lltoKal 
preference  under  the  insolvency  laws. 
2.  Takinif  a  new  note  secured  by  mor^ 
gtigB  in  lieu  of  other  notes  with  in- 
dorserSy  wblch  are  surrendered,  dtocharffes  the 
liability  of  tbe  sureties  on  the  latter,  aitboufrh  the 
mortfira^re  is  set  aside  as  an  Illegal  preference  un- 
der the  Insolvency  laws,— at  least  If  tbe  bolder 
knew  of  tbe  maker's  insolvency  when  the  trans- 
action occurred. 


Note.—  LiahUtty  of  ohliQors  on  an  orlQtnal  eo7i- 
tract  as  affected  by  a  renewal  or  eulkitUxued  con- 
tract which  i»  void. 

I.  Where  the  renetoal  iM  roto  for  forgery, 
II.  For  want  of  authcrity, 

III.  For  time,  mode^  and  manner  of  execution, 

IV.  FordinabUUy  of  party, 
V.  For  usury, 

y  I.  For  other  cau9e$  contrary  to  public  policy. 

The  case  of  Vbederick  Town  8av.  Inst.  v. 
Mich  A  el  holds  that  a  surety  was  released  where  in 
plttce  Ufa  note  surrendered  a  new  note  was  taken 
In  another  form  signed  by  the  maker  of  a  former 
note  and  his  wife,  and  secured  by  a  mortfrage  on 
land,  which  mortiraffe  was  adjudgred  void  as  an  un- 
lawful preference  because  the  maker  was  insolvent, 
and  tbe  bolder  of  the  note  had  notice  of  that  fact. 

It  was  held  that  tbe  renewal  note  was  not  a  void 
note,  and  that  the  subsequent  Judgment  that  tbe 
security  was  void  did  not  destroy  tbe  validity  of 
the  renewal  note  for  wbich  tbe  mortgage  was  given 
or  restore  tbe  original  obligation.  This  case  recog- 
nizes the  general  rule  that  a  void  renewal  is  no  pay- 
ment, as  in  oases  of  forgery,  but  distinguishes  these 
cases,  and  In  reality  does  not  conflict  with  them 
by  holding  tbe  renewal  in  this  case  not  to  be  void. 

This  case  appears  to  be  an  exceptional  one  in 
that  the  renewal  was  sustained  as  a  valid  note  but 
tbe  security  therefor  was  held  void.  Tbe  general 
rule  is  that  a  void  renewal  does  not  extinguish  the 
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original  liability.  The  exceptional  cases  are  wbeie 
discounts  of  forged  papers  are  made  by  a  bank,  and 
tbe  bank  is  not  entirely  innocent  or  is  negli- 
gent, and  tbeldlscounts  have  passed  to  the  credit  of 
other  parties.  So  where  a  creditor  pursues  one  of 
the  obligors  after  knowledge  that  the  signature 
of  tbe  other  on  the  renewal  was  a  forgery,  or  where 
the  creditor  attempts  to  plead  that  the  renewal 
was  vo4d,  it  has  been  held  that  he  cannot  take  ad- 
vantage of  his  own  wrong. 

T.  Where  the  renewal  is  void  far  fftroer^ 

The  liability  of  a  surety  on  a  note  will  not  be 
released  by  the  execution  of  a  renewal  on  whidi 
tbe  names  of  the  obligors  are  forged  or  fictitious. 

So.  the  liability  of  a  surety  was  not  discharged 
where  the  debtor  gave  in  lieu  of  tbe  original  note 
a  renewal  note  witb  forged  signatures  thereoa. 
Lovlnger  v.  First  Nat.  Bank,  81  Ind.  854;  Klncafd  v. 
Yates,  68  Mo.  46. 

And  In  such  a  case  an  action  of  assumpsit  would 
He  against  the  surety.  Goodrich  v.  Traoy,  48  Tt. 
814, 5  Am.  Rep.  281. 

And  in  such  a  case  tbe  extension  of  time  vpoa 
forged  paper  did  not  release  tbe  surety,  and  such 
note  was  not  a  payment.  First  Mat.  Bank  v.  Bu- 
chanan, 87  Tenn.  83,  IL.  B.  A.  108. 

And  tbe  mere  fact  that  the  surety  supposed  that 
the  notes  signed  by  him  bad  been  paid,  and  that  be 
acted  on  tbe  belief  that  he  was  discharged,  did  not 
release  him.    It  was  no  more  the  duty  of  the  payee 
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8*  Conslderatioii  moTiiiif  to  a  married 
woman  Is  not  neeessarT'f  under  the  mar- 
ried woman's  act,  to  bind  bar  aa  surety  od  her 
busband*8  note. 

CM cSTkerry,  BriBCoe^  and  Bryan,  JJ.,  diuenL) 

aune  19,  18B8w) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit  Court  for  Frederick  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force defendant's  liability  as  surety  on  a  prom- 
issory note.    Afflrmed. 

Tbe  facts  are  stated  in  the  opinions. 

Jlessrs,  Charles  W.  Ross  and  John  S. 
Newman*  for  appellant: 

What  was  really  accepted  in  payment  of  the 
opiginal  notes  was  the  new  note  and  morterage 
for  tbe  sum  of  |11,800,  and  not  money  which 
Wilcoxon  apparently,  but  only  apparently, 
paid  the  bank  by  his  check  for  the  sum  for 
$11,048.50. 

What  the  plaintiff  offered  to  prove  was  that 
tbe  bank,  acting  Id  good  faith,  had  accepted  a 
note,  secured  by  a  mortgage,  in  payment  of 
tbe  origioal  notes  with  personal  security;  and 
in  the  light  of  subsequent  events,  what  it  had 
accepted  in  payment,  by  the  act  of  Wilcoxon 
himself,  proved  to  be  utterly  worthless. 

Upon  broad  principles  of  justice,  it  would 
seem  that  a  man  should  not  be  allowed  to  pay 
a  debt  with  worthless  paper,  though  both  par- 
ties supposed  it  to  be  good. 

EoberU  v.  FMer,  43  N.  Y.  161,  8  Am.  Rep. 
680;  Petty  v.  Oooke,  L.  R.  6  Q  B.  708;  Newing- 
ton  V.  Levy,  L.  R.  5  C.  P.  612;  Ftitehard  t. 
Hitchcock,  6  Mann.  &  G.  151. 

A  forged  bill  or  note  which  proves  of  no 
value,  is  no  payment,  and  the  party  may  treat 
it  aa  a  nullity  and  resort  to  the  original  con- 
tract. 

MarkU  y.  Halfleld,  2  Johns.  455,  8  Am.  Dec. 
446;    Emerine  v.  (TBrien,  86   Ohio  St.  491; 


Eagle  Bank  y.  SmWi,  5  Conn.  71,  18  Am.  Dec. 
87;  Goodrich  v.  Tracy,  48  Vt.  314,  5  Am.  Rep. 
281. 

If  the  bill  which  is  given  in  payment  does 
not  turn  out  to  be  productive,  it  is  not  what  it 
ptirports  to  be,  and  which  the  party  receiving 
it  expects  it  to  be,  and  therefore  he  mav  treat 
it  as  a  nullity,  and  act  as  if  no  such  bdl  had 
been  given  at  all. 

Puckford  V.  HaxtDcU,  6  T.  R.  62;  18  Am.  & 
Eng.  £qc.  Law,  p.  174.  note  2;  Holmes  v. 
First  Nat.  Bank.  126  Mass.  858;  Central  CUy 
Bank  v.  Dana,  82  Barb.  206;  Torrey  v.  Bax- 
ter, 13  Vt.  452. 

If  a  security,  founded  upon  a  prior  one  be 
fatally  tainted  with  usury,  and  tbe  prior  one 
be  free  from  it,  but  given  up  and  canceled, 
and  the  latter  one  thereafter  be  adjudged  void, 
the  prior  one  will  be  revived  and  may  be  en- 
forced as  if  the  latter  one  had  not  been  given. 

Bernhisel  v.  Firman,  89  U.  S.  22  Wall.  179, 
22  L.  ed.  769;  Rice  y.  WeUing,  5  Wend.  595; 
Hughes  v.  Wheeler,  8  Cow.  77;  Crippen  v. 
Heermanee,  9  Paige,  211 ;  Meshke  v.  Van  Doren, 
16  Wis.  829;  Sangston  v.  Maitland,  11  Gill  &  J. 
286. 

Nothing  can  amount  to  satisfaction  which  ii 
of  no  value  in  the  eye  of  the  law. 

Petty  V.  Cooke,  L.  R.  6  Q.  B.  789;  Ftitehard 
V.  Hitchcock,  %  Mann.  <&  G.  151;  Watson  v. 
Poague,  42  Iowa,  582;  Kingston-upon-Hull  v. 
Harditig  [1892]  2  Q.  B.  503;  Qreenawnlt  y. 
McDaioeli,  65  Pa.  464;  Earner  v.  Batdorf,  85 
Ohio  8l  118;  Williams  v.  Gilchrist,  11  N.  H. 
585. 

Messrs.  John  C.  Hotter  and  William 
P.  Maolsby  for  appellee. 

Roberts,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  record  of  this  appeal  contains  three  ex- 
ceptions, two  of  which  relate  to  the  admissi- 
bility of  the  proof  offered,  and  one  to  the  rul- 


to  asoertalD  tSat  tbe  signatures  of  tbe  new  sureties 
were  genuine,  tbao  that  of  the  defendant.  Bmerlne 
V.  OMirleo.  36  Ohio  St.  491. 

And  the  liability  of  a  surety  wm  not  eztln- 
R^iiished,  where  an  execution  was  returned  satisfied 
oo  the  delivery  of  a  forced  note  payable  to  plaln- 
tifTs  bank,  and  the  surety  on  tbe  replevin  bond  had 
induced  the  creditor  to  accept  tbe  paper  In  dls- 
cbarffe  of  bis  liability,  represeotlng  It  to  be  **un- 
queetionabie.**  OfTatt  v.  Bank  of  Kentucky,  1 
Bush.  166. 

And  where  tbe  debtor  and  bis  surety  persuaded 
the  creditor  to  take  for  a  prior  debt  an  assignment 
of  a  security  by  mortgage,  which  mortgage  was 
fictitious  but  believed  by  tbe  surety  to  be  good  and 
afterwards  the  creditor  gave  tbe  surety  a  release 
and  tbe  debtor  absconded,  and  tbe  surety *8  friends 
bad  f  uraisbed  him  money  oo  tbe  strength  of  tbis 
release  in  order  to  compound  with  his  creditors. 
Bcholefield  v.  Tempier,  4  DeG.  ft  J.  429. 

Id  Letcher  v.  Bank  of  Commonwealth,  1  Dana,  81, 
it  was  said  that  where  sureties  avoided  the  pay- 
ment of  a  note  by  a  plea  of  non  est  factum  they 
would  not  be  exonerated  from  liability  on  the  prior 
note  for  wbiob  the  second  note  containing  the  same 
signatures  was  given  in  satisfaction. 

Tbe  liability  of  an  Indoiser,  drawer,  acceptor,  or 
maker  of  a  bill,  draft,  or  note,  will  not  be  dis- 
charged by  renewals,  on  whlcb  the  names  of  the 
obligors  are  forged,  unless  the  creditor  is  estopped 
by  some  action  or  co-operation  on  his  parU 
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So,  the  liablilty  of  an  Indorser  was  not  ex- 
tlnguisbed  wbere  the  maker  of  a  note  took  up  the 
same  by  tbe  delivery  of  a  new  note  purporting  to 
be  indorsed  by  the  same  party,  and  the  indorsement 
was  a  forgery  and  tbe  maker  was  Irsulvent,  and  tbe 
indorsee  relied  upon  tbe  liability  of  the  Indorser. 
Allen  V.  Sbarpe,  87  Ind.  67, 10  Am.  Rep.  80. 

And  wbere  the  note  bad  been  discounted  by  a 
bank  for  tbe  drawer,  and  subsequeotly  be  renewed 
the  same  twice  with  forged  indorsements,  a  re- 
covery was  alio  wed  on  tne  original  note  oo  proof  of 
Its  destruction,  and  the  genuineness  of  Its  signa- 
tures. The  renewals  did  not  amount  to  a  payment 
or  extinguish  tbe  right  of  action  against  tbe  In- 
dorsers  on  the  first  note.  Bitter  v.  Slogmaster,  78 
Pa.  400. 

And  where  tbe  agent  of  the  Indorsers  delivered  a 
new  note  and  liquidated  the  one  on  which  they 
were  Indorsers,  butwblcb  new  note  was  not  made 
by  tbe  indorsers  and  was  a  forgery.  E^le  Bank 
y.  Bmith,  5  Oonn.  71, 18  Am.  Dec.  87. 

8o,  the  liability  of  a  drawer  on  a  bill  of  exchange 
was  not  extingulsbed  wbere  a  renewal  was  given 
and  the  acceptor,  without  the  knowledge  of  the 
drawer,  altered  the  date  and  rendered  the  bill  void. 
The  subsequent  bill  was  no  payment.  81oman 
y.  Cox,  ICromp  M.ft  R.  471,  6  T^rw.  174. 

Tbe  liability  of  an  acceptor  on  a  bill  of  exchange 
was  not  extingulsbed  where  the  drawer  bavlnr 
another  bill  at  the  bank  presented  a  new  bill  with 
a  forged  acceptance,  and  had  the  two  bills  '^retired** 
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Ings  of  the  court  brlow  in  rejecting  the  pray  era 
of  the  plalntiilaDd  giautiu^rtliatof  tbedefeod- 
aot.  Tbe  questioiid  are  iuteresting  and  im- 
portant, not  only  on  account  of  the  large  sum 
iDTolved,  but  of  the  principles  of  law  invoked, 
aud  which  we  are  now  called  upon  to  consider 
and  apply.  This  is  an  action  brought  upon  a 
promissory  note  in  the  circuit  court  for  Fred- 
erick county.  Tbe  note  sued  upon  ia  aa  fol- 
lows: 

#5,000.00.  Frederick.  Md.,  Aug.  4tb,  1892. 
Six  months  after  date,  we  jointly  and  sev- 
erally promise  to  pay  to  the  order  of  the  Fred- 
erick Town  Savings  Institution  five  thousand 
dollars,  for  value  received,  negotiable  and  pay- 
able at  the  Frederick  Town  Savings  Institu- 
tion, Wm.  Wilcoxon. 

Andrew  J.  Wilcoxon. 
Jno.  L.  Michael. 

The  principal  question  in  the  case  arises  on 
the  issue  taken  on  the  replication  to  tbe  second 
plea.  Tbe  plea  states  that  William  Wilcoxon, 
the  principal  in  said  note,  satisfied  and  dis- 
charged the  same  by  payment  before  suit 
brought  thereon.  It  is  not,  however,  a  technical 
qu(>8iion  of  pleading  which  we  are  called  upon 
to  decide.  The  material  inquiry  is.  Did  said 
Wilcoxon  satisfy  and  discbarge  said  note  by 
payment,  in  such  manner  as  to  relieve  the  ap- 
pellee, Michael,  from  further  liability  as  surety 
thereon?  This  is  the  plain  issue  presented, 
and  which  we  are  now  to  determine.  The 
facts  shown  by  the  record  touching  the  ques- 
tion of  payment  pleaded  by  the  appellee  are 
that   the   appellant    bank    was   on  the   21st 


of  March,  1898,  the  holder  of  four  notes  of 
said  Wilcoxon  and  sureties,  variously  dated, 
and  for  various  sums,  and  which  together  ag- 
gregated the  sum  of  $11,300.  The  note  sued 
on  was  one  of  tbe  four  making  up  said  last- 
mentioned  sum.  Being  thus  indebted,  and 
repeatedly  pressed  by  the  appellant  for  addi- 
tional security  to  that  then  held  by  it,  WQ- 
coxon  and  wife  agreed  to  give  to  the  appellant 
their  note  for  the  sum  of  $11,300,  secured  by 
mortgage  on  his  real  estate.  This  offer  was  ac- 
cepted by  the  appellant  without  qualification 
or  condition.  The  mortgage  was  thereupon 
executed  and  delivered  to  the  appellant,  and 
the  new  note  then  discounted  by  it.  From  the 
proceeds  of  the  said  new  note  tbe  indebtedness 
of  said  Wilcoxon,  evidenced  by  said  f«iur  notes, 
was  paid,  and  the  same  were  then  delivered  by 
the  appellant  to  said  Wilcoxon.  Within  four 
months  after  the  execution  of  said  mortgage. 
Wilcoxon  applied  for  the  benefit  of  the  insolv- 
ent laws  of  the  state  of  Marvland,  and  was 
adjudged  to  be  insolvent,  "frustees  having 
been  selected  under  the  provisions  of  tbe  law, 
tbey  filed,  with  the  sanction  of  the  court,  a  bill 
in  equity  to  set  aside  said  mortgacre,  as  giving 
to  the  appellant  a  fraudulent  preference,  under 
the  provisions  of  the  insolvent  law&  Wil- 
coxon being  a  merchant  or  trader,  and  found 
to  be  insolvent  at  the  time  of  the  execution 
and  delivery  of  the  mortgage,  the  court  decreed 
it  to  be  an  unlawful  preference,  and  struck 
down  the  same.  An  important  question  arises 
here  as  to  the  effect  resulting  from  depriving 
said  mortgage  of  its  character  as  a  legal  pref- 
erence.   It  is  contended  by  the  appellant  that 


by  discount  at  tbe  bank.  This  was  no  payment,  but 
a  substitution  extending  tbe  time  of  payment.  Bell 
V.  Buckley,  11  Ezcb.  631. 26  L.  J.  Excb.  163. 

Tbe  liability  go  a  note  was  not  extinguished 
where  a  renewal  was  given  in  lieu  of  it  but  which 
was  a  forgery,  as  such  a  renewal  was  not  a  pay- 
fnentoradischarire  of  the  liability  of  tbe  maker. 
Second  Nat.  Bank  v.  Wentzel,  161  Pa.  142. 

Where  the  same  was  surrendered  to  an  Indorser 
on  the  delivery  of  another  note  with  tbe  signature 
•of  a  new  maker  forged  thereto,  but  believed  to  be 
irenuine,  the  new  note  was  not  a  payment  of  the 
•prior  note  or  a  discharge  of  the  liability.  The  fact 
that  tbe  indorser  had  fled  the  county  after  obtain- 
ing tbe  original  note  excused  its  delivery  and  pro- 
duction, but  a  bond  of  indemuity  was  required. 
West  Philadelphia  Nat.  Bank  v.  Field,  liSPa.  473. 

And  where  the  holder  accepted  a  renewal  pur- 
porting to  be  signed  by  both  of  the  obligors  when 
U  was  a  forgery  as  to  one,  and  which  was  not 
known  to  the  payee.  Stratton  v.  McMakin,  84  Ky. 
641. 

And  where  renewals  were  made  from  time  to  time, 
but  on  which  renewals  the  name  of  the  original 
maker  was  supposed  to  be  signed,  but  which  was 
claimed  to  be  that  of  an  unknown  party  of  the  same 
name.    Irwin  v.  Freeman,  13  Grant,  Ch.  (U.  C)  466. 

The  liability  of  original  obligation  was  not  ex- 
tinguished where  goods  were  sold  and  afterwards 
tbe  seller  received  a  check  that  was  admitted  to  be 
a  forgery,  and  the  suit  was  to  recover  tbe  purchase 
price  of  tbe  property  sold.    Springer  v.  Hubbard, 

82  Me.  299. 

And  where  a  note  was  taken  as  payment  of  the 
same  with  an  indorsement  thereon  which  was 
forged,  but  an  action  would  not  Ue  upon  an  origi- 
nal  account  before  the  note  had  been  tendered 
tmck,  as  the  maker  of  that  note  was  liable  and  the 
bolder  of  that  note  should  rescind  or  establish  the 
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fact  that  the  note  was  of  no  value.  Oooildge  ▼. 
Brigbam,  1  Met.  647. 

And  where  a  note  of  third  persons  having  several 
signatures  was  taken  from  one  of  the  partners 
alter  dissolution  for  a  firm  debt,  and  one  of  the 
signatures  was  forged.  Such  note  did  not  have  to 
be  returned  where  tbe  other  parties  were  insolvent 
and  the  record  on  the  trial  of  thepleuof  fione«( 
/actum  as  to  the  forged  signature  was  evideooeto 
establish  the  forgery.  Pope  v.  Nanoe,  1  Stew. 
(Ala.)  864. 18  Am.  Dec.  60. 

But  the  liability  upon  an  original  bond  was  ex- 
tinguished where  a  bond  of  the  collector  payable 
to  the  United  States  was  deposited  In  a  bank  of  de- 
posit of  tbe  United  States,  and  tbe  obligor  gave  in 
payment  two  notes  which  were  void  on  account  of 
forgery  of  the  iodorser^s  name,  and  the  bank  re- 
ceived them  in  payment,  discounted  tbe  same,  and 
passed  the  amount  to  the  credit  of  the  United 
States.  Tbe  bonds  never  were  assigned  to  the  hank 
by  tbe  United  States,  and  the  bank  had  no  autb<>r- 
Ity  to  receive  such  notes  in  paymenL  United 
States  y.  ftousmanlere,  2  Mason,  878. 

And  where  a  party  was  Indebted  to  the  bank,  and 
another  party  promised  to  let  him  have  tbe  money 
if  the  bank  would  disoonnt  a  note  signed  by  still 
another  party,  and  after  sending  the  note  to  the 
bank  on  their  offer  to  dJsoount  it,  the  note  was  de- 
livered to  the  debtor  who  took  It  to  the  bank  and 
obtained  the  benefit  of  the  disoount,  although  the 
note  was  a  forgery,  the  original  debt  to  tbe  bank 
was  considered  paid,  and  the  discount  was  oonsid- 
ered  as  for  the  debt  of  the  other  parties.  Tbe  bank 
bad  seen  tbe  forged  note,  examined  It,  and  given 
encouragement  that  the  note  would  be  there  die- 
counted.  After  this  tbe  defendant  merely  sent  the 
note  to  the  bank  to  be  discounted  forotbexa.  Graf- 
ton Bank  v.  Hunt,  4  N.  H.  48& 

And  tbe  liability  of  sureties  on  an  original  nota 
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^he  action  of  the  conrt  io  the  iosolvency  pro- 
-ceediD^s  not  only  depriveti  said  mortgajire  of 
its  quality  as  a  lien  or  preference  in  the  distri- 
bution of  the  asftets  of  the  in^solvcnt  estate  of 
Wilcozon,  but  that  such  ac  i>n  extiu^iuisbed 
^e  liabiiity  of  the  surety  in  said  note,  for  the 
payment  of  which  the  mortirH^e  was  given  to  se- 
<cure.  We  have  been  referred  to  many  cases 
touching  the  liability  of  sureties,  as  to  what 
•constitutes  payment  and  what  does  not,  and 
we  fully  concur  in  the  doctrine  announced 
thereon.  This,  however,  is  not  a  case  where, 
in  the  renewal  of  a  note,  the  signature  of  the 
surety  has  been  subsequently  ascertained  to  be 
«  forgery.  In  such  a  case  the  renewal  is  in- 
valid, and  does  not  operate  as  a  payment  of 
the  original  note,  nor  noes  it  effect  an  eztin- 
:p;uisbment  of  the  right  of  action  thereon.  This 
18  the  almost  universal  concession  of  the  de- 
dared  doctrine  of  the  courts  in  England  and 
In  this  country.  There  is,  however,  but  small 
analogy  between  the  case  of  a  forged  signature 
to  a  note  and  the  case  now  under  considera- 
tion. In  the  one  instance,  as  far  as  the  surety 
is  concerned,  the  note  is  a  nullity.  In  the  other, 
which  is  the  case  now  before  UB,  we  have  a 
mortgage  given  to  secure  a  perfectly  valid  note, 
but  in  consequence  of  the  provisions  of  the  in- 
•olvent  law  the  mortgage  Is  not  allowed  to 
•tand  as  a  l^al  preference  in  the  appellant's  f a- 
Tor,  in  the  distribution  of  the  assets  of  the  in- 
solvent estate,  only,  however,  because  it  has 
been  executed  and  recorded  within  the  in- 
hibited period  contained  in  the  statute.  This 
Tiew  of  the  law  in  no  sense  contravenes  the 
doctrine  of  the  cases  of  Qoodrich  v.  Traqi,  48 


Vt.  8U.  5  Am.  Rep.  231;  Markle  v.  HatfiM,  % 
Johns.  455.  8  Am.  Dec.  440;  lEagU  Bank  ▼. 
Smith,  5  Conn.  71.  IJ  Am.  Dec.  37.  This  case 
was,  by  a2;reen)ent  of  counsel,  tried  before  the 
court  below  without  the  intervention  of  a  jury. 
The  facts  contained  iu  the  record  are  fully  and 
satisfactorily  stated  by  the  reporter  in  his  notes 
placed  at  the  head  of  this  case.  The  first  excep- 
tion taken  by  the  appellant  relates  to  the  admis- 
sibility in  evidence  of  the  record  of  proceedings 
in  equity  cause  No.  6,128,  on  the  docket  of  the 
circuit  court  for  Frederick  countv,  to  which 
the  appellee  was  not  a  party,  and  in  nowisa 
concluded  from  making  in  this  action  any  de- 
fense which  he  had  the  legal  right  to  interpose 
This  exception  brings  up  for  consideration  the 

grimary  and  leading  question  on  this  appeal: 
[as  the  appellee,'  by  the  action  of  Wilcoxon. 
been  discharged  of  liability  as  surety  on  the 
note  sued  upon? 

It  will  be  necessary  to  consider,  in  the  first 
place,  the  legal  attributes  of  the  joint  note  of 
Wilcoxon  and  wife  for  the  sum  of  |1 1.800. 
which  the  appellant  discounted  for  the  purpose 
of  paying  the  four  notes  of  Wilcoxon  and 
sureties,  at  the  time  held  hy  the  appellant,  and 
which  were  delivered  to  Wilcoxon  when  tha 
note  of  himself  and  wife  had  passed  to  the  pos- 
session of  the  appellant.  We  may  have  occa- 
sion, later  on,  to  examine  some  of  the  conse- 
quences attending  the  execution  of  the  mort- 
gage. But  let  us  inquire  as  to  the  legal  status 
of  the  note  of  Wilcoxon  and  wife  after  the 
mortgage  had  been  declared  an  illegal  and 
fraudulent  preference.  It  was  not  a  necessary 
incident  to  the  execution  of  a  valid  mortgage 


-waseztiuffulshed  where  a  note  with  sureties  was 
renewed  and  the  renewal  was  a  forgery  as  to  sure- 
ties. In  this  case  the  holder  of  tbe  note  after  a 
plea  of  ncn  est  factum  by  the  surety  took  judgment 
against  the  other  surety  and  issued  execution  and 
made  part  of  the  money.  Bank  of  Commonwealth 
T.  Bay,  7  J.  J.  Marsh.  27SL 

n.  For  ioant  of  authoritif. 

The  liability  on  a  contract  Is  not  discharged, 
^here  a  renewal  Is  made,  but  which  is  void  for 
want  of  power,  or  because  Incomplete. 

8o«  the  liability  of  sureties  on  a  note  was  not  di^ 
-charged  wbere  a  renewal  was  made,  on  which  re- 
newal one  of  the  sureties  was  released  because  the 
other  did  not  sign  it,  and  the  agent  of  the  payee 
"transcended  his  authority  when  he  surrendered  the 
old  note  without  obtaining  a  new  one  with  the 
■atme  parties  to  ft.   Williams  v.  Martin,  2  Duv.  488. 

And  the  liability  of  a  surety  in  a  Judgment  was 
not  extinguished  where  the  attorney  of  the  de- 
fcmdant  gave  a  bill  of  exchange  which  was  drawn 
without  authority  from  tbe  drawee,  and  without 
«ny  funds  in  his  hands,  and  was  never  accepted  or 
paid,and  was  not  received  In  payment  of  the  judg* 
ment.    O-iass  v.  Thompson,  9  B.  Mon.  287. 

And  the  liability  of  a  principal  and  surety  upon 
an  original  note  was  not  extinguished  where  such 
note  was  an  individual  note  and  the  principal  with- 
•oot  authority  renewed  the  same  by  giving  a  firm 
note  and  the  surety  In  the  meantime  had  become  a 
<member  of  the  firm.  The  renewed  note  was  void 
and  the  action  on  the  new  note  was  sustained  un- 
■der  a  count  for  money  had  and  received.  Williams 
V.  Gilchrist,  11  N.  H.  685. 

The  UabUity  of  a  partnership  was  not  extin- 
mulshed  where  the  note  of  a  third  person  guaran- 
teed by  the  firm  was  given  in  settlement  of  an  ac- 
<x>unt  and  after  dissolution  the  note  wassurren- 
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dered  to  a  partner  on  the  execution  of  a  firm  note 
which  note  was  not  binding  on  the  firm.  The  orig- 
inal note  had  been  surrendered  t>ecau8e  there 
had  been  a  previous  arrangement  with  the  maker 
of  that  note  and  the  firm  to  adjust  their  accounts 
In  that  way.    Torrey  v.  Baxter,  18  Vt.  4B2, 

And  where  one  of  the  firm  borrowed  money  for 
the  firm  and  without  authority  gave  a  note  under 
seal  for  that  debt  If  tbe  bond  was  good  as  to  the 
party  maUng  the  same.  It  would  not  discharge  the 
firm  unlesp  expressly  so  agreed.  Doniphan  v.  Gill, 
1  B.  Mon.  iW. 

And  where  after  dissolution  one  member  re- 
newed the  note  In  the  partnership  name«  which 
was  not  binding  on  the  other  partner,  and  there 
was  no  agreement  that  tbe  party  not  signing  should 
be  released.  Parker  v.  Oousins,  8  Gratt.  872, 44  Aul 
Dec.  888.*: 

And  where  after  dissolution  one  copartner  with- 
out authority  gave  a  new  note  which  was  not  bind- 
ing upon  the  other  members.  A  note  given  without 
authority  was  not  a  payment  of  the  debt,  and  the 
same  was  no  discharge  and  a  recovery  might  be 
had  in  the  same  suit  on  a  count  for  the  original 
claim.    Perrln  v.  Keene,  10  Me.  865, 88  Aul  Dec.  758. 

And  where  tbe  same  was  against  a  Arm,  and  sub- 
sequent to  its  dissolution  a  note  was  given  in  liqui- 
dation, but  which  was  Invalid  as  to  some  of  tbe 
parties  because  tbe  maker  was  not  authorized  to 
bind  them,  and  it  was  not  shown  that  tbe  payee  of 
the  note  knew  that  the  maker  had  exceeded  his 
powers  i  n  signing  the  firm  name.  Lee  v.  Fontaine, 
10  Ala.  766,  44  Am.  Dec.  60& 

And  wbere  a  bill  single  was  taken  for  the  same, 
wblcb  was  Invalid  because  executed  by  an  agent 
who  was  not  authorized  by  any  power  under  seal  to 
execute  the  bill  in  the  name  of  his  principal,  and 
the  liability  on  the  original  was  not  merged  in  the 
higher  security.    Aider  v.  Buckley,  1  Swan,  80. 
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that  a  note  of  any  kind  should  have  been  given. 
The  mortgage  would  have  been  equally  valid 
without  it,  and  if  given,  it  was  only  collateral 
to  the  Dote,  and  the  wife  was  in  no  sense  a  nec- 
essary party  to  the  note.  The  almost  universal 
practice  in  this  state  has  been  for  the  wife  to 
join  with  her  husband  in  the  execution  of  the 
mortgage,  for  the  sole  purpose  of  releasing  and 
conveying  her  potential  right  of  dower,  bur,  to 
the  accomplishment  of  this  purpose,  it  was  in 
no  respect  essential  that  she  should  join  in  the 
making  of  the  note.  Since  the  passatre  of  Act 
1872,  chap.  270  (Code,  art.  45,  tj  2),  by  which 
the  wife  is  authorized,  jointly  with  her  hus- 
band, to  contract  in  writing  on  any  note,  bill 
of  exchange,  etc. ,  there  is  a  manifest  object 
to  be  obtained  in  having  the  wife  join  in  the 
note,  as  well  as  the  mortgage,  especially  if  she 
be  seised  or  possessed  of  ihe  property.  As  al- 
ready stated,  the  appellant  was  urging  upon 
Wilcoxon  to  give  additional  security  for  the 
notes  which  were  already  in  the  possession  of 
the  bank;  and  yet,  as  soon  as  the  new  note  and 
mortgage  were  delivered  to  the  bank,  it  volun- 
tarily surrendered  to  Wilcoxon  the  four  notes 
on  which  he  was  originally  indebted.  It  is  not 
a  reasonable  inference^-that  the  appellant  was 
sufficiently  well  satisfied  with  the  character  of 
the  new  security  which  it  had  taken  in  pay- 
ment of  the  original  indebtedness  of  Wil- 
coxon, on  said  four  notes,  as  to  cause  it,  of  its 
own  motion,  and  not  otherwise,  to  part  with 
the  possession  of  the  four  notes,  by  delivering 
up  the  same  to  Wilcoxon.  ao  that  the  new  note 
and  mortgage  were  in  no  just  sense  additional 


security?  But  there  is  another  suggestive  fact 
in  the  record,  which  the  testimony  makes  clear, 
and  that  is,  the  appellant  cannot,  under  the 
circumstances  of  the  case,  justly  claim  to  have 
been  without  notice  of  the  financial  status  of 
Wilcoxon,  and  his  liability  to  be  declared  aa 
insolvent  within  four  months  of  the  execution 
of  the  mortgage.  The  appellant  had  in  ita 
possession  at  that  time  four  notes  covering 
an  indebtedness  of  $11,300,  and  each  of  said 
notes  was  for  money  borrowed  by  Wilcoxon 
during  the  year  1892.  These  notes,  or  most  of 
them,  bad  been  renewed  from  time  to  time,  and 
were  long  past  due;  yet  Wilcoxon  had  not.  to 
the  21st  of  March,  1893,  the  date  of  said  mort- 
gage, paid  one  farthing  in  discharge  of  the 
principal  sums  constituting  bis  indebtedness 
on  said  notes.  The  doctrine  is  well  recognized 
that  insolvency  may  be  inferred  from  the  cir- 
cumstances surrounding  a  transaction.  If  the 
appellant  knew  that  Wilcoxon  was  a  trader, 
and  indebted  to  it  in  the  sum  of  $11,800,  and 
that  he  had  for  nearly  two  yrars  failed  to  pay 
his  notes  at  maturity,  in  the  ordinary  course 
of  business,  and  further  knew  that  he  had, 
within  four  months  of  the  execution  of  the 
mortgage,  suspended  payment  of  his  negotiable 
paper,  and  had  failed  to  resume  payment 
thereof  within  twenty  days  thereafter,  did  not 
there  circumstances  constitute  reasonable  cause 
from  which  the  bank  was  justified  in  believing^ 
that  Wilcoxon's  business  credit  and  pecuniary 
standing  were  bad.  and  such  as  would  warrant 
the  belief  on  the  part  of  the  bank  that,  if  it  ac- 
cepted a  mortgage  from  him  to  aecure  ltself» 


And  where  the  account  was  for  liquors  sold  to  a 
towQ,  and  notes slcrDed  bad  been  griven  for  the  bal- 
ance of  tbe  account,  and  It  was  claimed  tbat  they 
did  not  bind  the  town.  If  toe  notes  were  nego- 
tiable It  would  not  prevent  a  suit  on  the  original 
cause  of  action  because  tbe  claim  was  asralnst  all 
the  inhabitants  and  tbe  note  would  only  beasralnst 
two  of  them,  and  the  presumption  would  be  that 
the  creditor  did  not  Intend  to  abandon  his  better  se- 
curity for  tbe  less.    Kidder  v.  Knox,  48  Me.  665. 

And  where  county  bonds  bad  been  taken  as  col- 
lateral security,  and  tbe  bonds  were  null  and  void 
and  of  no  value,  and  such  bonds  need  not  have 
been  tendered  before  suit,  and  havln^r  no  value  did 
not  amount  to  a  payment.  Grant  v.  Monticello 
School  Town,  71  Ind.  68. 

The  llabiiity  of  a  debtor  on  a  promissory  note  was 
not  extlnKuisbed  where  a  town  order  was  received 
as  a  payment  upon  such  note,  which  town  order 
was  utterly  void  and  of  no  value.  The  claim  that 
the  obllflror  purchased  the  order  relylnjT  upon  the 
plain tifl^s  promise  to  take  it  was  not  sustained  by 
the  evidence.  Hussey  v.  Sibley,  66  He.  1012.  22  Am. 
Rep.  557. 

And  where  a  renewal  of  a  note  of  two  Joint  and 
several  promisors  was  made  by  one  la  the  name  of 
both,  which  was  void  for  want  of  authority,  and 
an  action  would  lie  for  money  had  and  received. 
Tbe  second  note  was  not  a  discharge  or  satisfaction 
ot  the  former  one.  Leonard  v.  First  Cong.  Soa  2 
Cuab.  402. 

In  Belleville  Sav.  Bank  v.  Bornman,  DM  111.  200,  it 
was  contended  that  a  guarantor  washable  upon  an 
original  draft  where  he  was  not  liable  upon  a  re- 
newal, because  not  signed  by  a  co-guarantor.  The 
trial  court  found  for  tbe  defendant,  which  judg- 
ment was  affirmed  by  the  appellate  court,  and  as 
questions  of  faot  could  not  be  reviewed  on  appeal 
from  that  court,  and  no  errors  In  tbe  rulings  were 
shown,  the  judgment  was  affirmed,  the  court  say- 
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ing  that  the  question  of  liability  ia  disposed  of  by 
the  intention  of  tbe  parties  in  receiving  tbe  new 
ptiper  in  payment,  and  tbat  question  was  one  of 
fact  to  be  determined  by  the  trial  court  where  tb* 
jury  was  waived. 

IIL  B\)r  time,  mode,  and  manner  ofexeeuiUnu 

If  a  statute  prohibits  tbe  making  of  a  note  on  a 
particular  day,  or  requires  tbat  a  note  shall  be 
made  in  particular  form,  or  have  a  stamp  tbereoxu 
or  be  enrolled,  and  a  renewal  is  void  on  account  of 
such  a  statute,  tbe  liability  on  the  original  obliga- 
tion will  not  be  discharged. 

So,  the  liability  on  a  note  was  not  extinguished 
where  a  new  note  was  given  on  renewal  and  aettie- 
ment,  which  note  was  void  because  made  on  Sun- 
day.   Hartshorn  v.  Hartshorn  (N.  H.)  29  AtL  406^ 

And  in  Allen  v.  Deming,  14  N.  H.  133, 40  Am.  Deo. 
179,  it  was  said  that  perhaps  an  action  might  lie 
upon  a  quantum  meruit,  where  tbe  sale  was  made 
and  note  given  upon  Sunday,  which  rendered 
tbe  same  void,  but  subsequently  the  goods  were  de- 
livered upon  another  day. 

And  the  liability  upon  tbe  original  debt  was  not 
extinguished  where  a  note  was  taken  in  considera- 
tion of  the  same,  which  was  void  because  it  did 
not  state  upon  its  face  that  it  was  given  for  a  pat- 
ent right    Graham's  Bstate,  14  Phila.  280. 

And  where  a  note  was  given  but  which  was  void 
for  want  of  a  proper  stamp.  Tyte  v.  Jones,  1  East, 
68,  note;  Farr  v.  Price,  Id.  66. 

And  where  tbe  defendant  executed  a  deed  for  ao 
annuity  in  consideration  and  discbarge  of  the  debts, 
but  which  was  void  because  not  enrolled,  under  Ga 
Geo.  II f.,  chap.  141,  providing  tbat  a  memorial  of 
tbe  indenture  shall  be  enrolled  in  tbe  high  court  of 
chancery  within  thirty  days  after  Ita  execution. 
Tbe  defendant  bad  no  right  to  set  up  as  an  accord 
a  credit  which  by  his  own  act  was  reduced  to  notb* 
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he  would  be  liable  to  be  proceeded  against 
UDder  (be  provisions  of  tbe  insolvent  laws?  If 
with  knowledge  of  tbe  facts  recited, — and  we 
cannot  escape  the  conviction,  based  upon  tbe 
testimony  iD  the  record,  that  the  appellant  had 
Buch  knowledge,— it  then  delivered  up  tbe 
four  original  notes  to  Wilooxon,  the  appellant 
has  taken  a  venture,  the  consequences  of  which 
it  must  accept. 

We  are,  after  careful  consideration,  unable 
to  lend  our  sanction  to  tbe  theory  advanced, 
that,  in  striking  down  the  mortgage  as  a  fraud- 
ulent preference  under  our  insolvent  laws,  the 
note  which  tbe  mortgage  was  given  to  secure 
must  also  abide  the  same  result.  We  do  not 
think,  upon  principle  or  authority,  that  any 
such  conclusion  follows  from  the  premises 
stated.  In  AUer$  ▼.  Forbes,  60  Md.  876,  48 
Am.  Rep.  557,  which  was  an  action  brought 
by  Forbes  against  Allers  and  wife  to  recover 
CD  three  promissory  notes  signed  bv  them  as 
loint  makers,  tbe  husband  pleaded,  in  bis  own 
behalf,  that  he  had  been  discharged  under  the 
insolvent  laws:  and,  for  a  further  plea,  the  de- 
fendant and  wife  pleaded  that  by  the  discbarge 
of  the  husband  thev  were  jointly  and  severally 
discharged  from  all  liability  on  account  of  said 
notes.  Judge  Miller,  delivering  the  opinion  of 
this  court,  said:  "We  can  discover  no  possi- 
ble reoson  why  the  discharge  of  her  hustmnd 
under  the  insolvent  laws  should  release  her  and 
ber  property.  Her  property  does  not  pass  to 
bis  trustee,  nor  are  her  rights  therein  in  any 
way  affected  by  his  insolvency.  Tbe  statute 
makes  her  stand,  with  respect  to  the  obliga- 


tions so  signed  by  ber,  in  the  same  position  as 
any  other  party  so  signing  them  would  stand." 
The  same  conclusion  was  reached  by  Vice 
Chancellor  Hall,  on  a  similar  state  of  facts,  in 
construing  the  English  married  woman's  prop- 
erty act  of  1870,  in  the  case  of  Davies  y.  Jen- 
kins, L.  R.  6  Ch.  Div.  728.  We  have  referred 
to  these  cases  with  but  one  purpose  in  view, 
and  that  is  to  ascertain  the  lesral  status  of  the 
wife,  as  affected  by  her  husband's  insolvency, 
in  a  case  like  the  present,  where  she  has,  jointly 
with  her  husband,  executed  a  note.  Tnere  is 
nothing  in  the  record  to  show  whether  Mrs. 
Wilcoxon  is  possessed  of  property,  or  not,  and 
there  can  be  no  just  reason  assigned  why  the 
appellant  should  be  deprived  of  its  indisputable 
right  to  proceed  against  her.  If  it  had  been 
the  intention  of  the  parties  to  controvert  the 
responsibility  of  Mrs.  Wilcoxon  as  surety  on 
said  note,  it  was  their  privilege  to  have  done 
so  at  the  trial  below,  but  this  they  did  not  do; 
and,  without  indulging  in  speculation  as  to  her 
financial  ability,  or  looking  to  tbe  consequences, 
as  they  may  affect  either  party  to  this  cause, 
we  must  apply  the  law  as  we  find  it.  It  is  a 
well  established  law  in  this  state  that  a  married 
woman  is  competent  to  become  surety  on  a 
note  which  she  has  signed  jointly  with  her 
husband,  and  it  is  wholly  immaterial  whether 
she  has  separate  property,  or  not.  In  ^ome  of 
the  states  where  the  laws  relating  to  married 
women  have  undergone  changes  of  like  char- 
acter with  our  own,  there  have  been  well-con- 
sidered decisions  of  the  courts  of  those  states 
holding  femei  covert  liable  to  the  same  extent 


ing.    Turner  v.  Brown,  8  C.  B.  157, 4  Dowl.  ft  L.  201, 
15  L.  J.  C.  P.  :s23, 10  Jur.  811. 

rv.  FW  dieabauy  of  party, 

A  renewal  which  is  void  on  account  of  the  party 
wbosiffijed  it  being  a  married  woman  or  an  infant, 
wf  U  not  discbarge  the  liability  on  the  original  con- 
tract. 

8o,  the  liability  upon  a  debt  was  not  extinguished 
where  a  credit  was  given  upon  a  mortgage  note  on 
tbe  delivery  to  a  creditor  of  a  notesifrned  by  a  man 
and  wife,  which  was  void  as  to  tbe  wife,  and  tbe 
husband  was  insolvent,  and  tbe  creditor  was  led  to 
believe  that  the  obligation  of  tbe  wife  was  binding, 
and  that  tbey  were  purchase- money  notes.  It  was 
said  that  k  was  doubtful  it  an  express  agree- 
ment  to  accept  notes  in  consideration  of  tbe  debt 
would  have  concluded  the  plaintiff,  if  she  believed 
that  tbey  were  valid  and  binding  upon  tbe  wife. 
€k)dfrey  v.  Crisler,  121  Ind.  208. 

And  where  tbe  creditor  took  tbe  note  of  a  ibar- 
ried  woman  for  ber  hu8band*s  debt,  as  sucb  note 
was  utterly  void.  Little  v.  American  Button- Hole 
O.  8.  Sewing  Macb.  Co,  67  Ind.  07. 

And  where  tbe  same  was  against  an  infant  for 
necessaries  and  be  bad  given  a  note  to  balance  tbe 
account,  but  which  note  wds  invalid  on  tbe  ground 
of  Infancy.    ITCrlllis  v.  How,  8  N.  H.  848. 

And  where  tbe  debt  was  for  work  and  labor,  and 
a  note  was  given  to  discbarge  the  same  signed  by  a 
minor,  which  was  void,  as  tbe  agreement  to  dls- 
obargetbe  same  was  without  any  consideration. 
Wentworth  v.  Wentworth,  6  N.  H.  410. 

And  tbe  liability  upon  a  note  and  mortgage  was 
not  extinguished  where  the  mortgagor  conveyed 
the  mortgaged  premises  to  a  minor  to  whom  he 
was  indebted,  and  the  mortgagee  agreed  to  bold 
the  minor  for  the  payment  of  the  same  and  dis- 
cbarge tbe  mortgagor.  This  was  no  discharge,  and 
tt  would  be  preposterous  to  claim  that  the  mortga- 
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gee  accept  the  Irresponsibility  and  voidable  prom- 
ise of  an  infant  In  discharge  of  all  security  as  well 
asliabllityfor  tbe  payment  of  the  debt.  Spycher 
V.  Werner,74  Wis.  466, 6 L. R.  A.  414. 

V.  Far  usury. 

It  an  obligation  taken  in  renewal  la  void  on  a<v 
count  of  usury,  tbe  liability  on  tbe  original  con- 
tract is  not  discharged.  Swartwout  v.  Payne,  19 
Johns.  296, 10  Am.  Dec.  228. 

8o,  tbe  original  liability  on  a  note  was  not  dis- 
charged by  giving  a  new  note,  void  on  account  of 
usury,  where  the  old  note  was  destroyed  by  tbe 
parties.  Hughes  v.  Wheeler,  8  Cow.  77;  Central 
City  Bank  v.  Dana,  32  Barb.  296. 

And  where  the  defendant  had  plead  in  another 
action  that  the  new  note  was  void  for  usury.  Shep- 
pard  V.  Hamilton,  20  Barb.  156;  Central  City  Bank 
V.  Dana,  nupro. 

And  where  tbe  new  note  was  afterwards  avoided 
on  the  ground  of  usury,  and  tbe  amount  of  the 
original  note  might  be  recovered  by  tbe  mdorsee  in 
an  action  for  money  had  and  received  against  tbe 
maker,  tbe  new  note  did  not  operate  as  a  payment. 
Ramsdell  v.  Soule,  12  Pick.  128. 

The  liability  on  an  original  debt  was  not  extln- 
guiehed  where  a  note  was  taken  for  the  same,  but 
which  was  void  on  account  of  usury,  and  in  a  suit 
on  tbe  note  a  recovery  was  alio  wed  on  tbe  common 
counts.    Williams  v.  Allen,  7  Cow.  818. 

And  where  bills  of  exchange  were  accepted  by 
the  debtor,  which  were  void  for  usury  under 
12  car.  11.,  chap.  B,  ft  2  and  12  Anne,  Stat  2,  chap. 
18, 1 1,  providing  that  all  t>onds,  contracts,  and  as- 
surances whatever  whereupon  and  whereby  usuri- 
ous Interest  shall  be  taken  shall  be  void,  the 
taking  of  a  void  deed  of  assignment  for  a  security 
of  the  void  bills  did  not  discbarge  the  original 
debt.    Gray  v.  Fowler,  1  H.  Bl.  462. 

And  where  a  subsequent  contract  was  made  to  ex- 
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iinQOUDced  oy  this  court.  It  has  been  argued 
that  the  note  1b  void,  as  a^inst  the  wife,  be- 
cause there  isnocoDsideration  to  bind  her.  A 
different  view  is,  however,  taken  bv  Chief  Jus- 
tice Gray,  who  delivered  the  opinion  of  the 
•court  in  Major  ▼.  Uolmes,  124  Mass.  108.  He 
says:  "Before  the  Statute  of  1874,  chap.  184, 
the  female  defendant  would  not  have  been  lia- 
ble in  either  of  these  cases,  because  contracts 
<;ould  only  be  made  by  a  married  woman  in 
reference  to  her  separate  property,  business,  or 
«arniDgs.  .  .  .  But  this  statute  has  re- 
moved that  restriction,  and,  in  the  broadest 
terms  enables  a  marri^  woman  to  make  con- 
tracts, oral  and  written,  sealed  and  unsealed, 
in  the  same  manner  as  if  she  were  sole,  and 
-does  not  require  that  the  consideration  of  her 
contracts  should  inure  to  her  own  benefit." 
"We  have  given  careful  examination  and  con- 
sideration to  the  questions  presented  by  this 
uppeal,  and,  finding  no  error  in  the  rulings  of 
the  court  below,  we  must  affirm  the  same. 
Judgment  afflrmed,  with  costs. 

MeSherry,  J.,  dissenting: 

In  March,  1898,  Wilcoxon  was  Indebted  to 
"^he  Frederick  Town  Savings  Institution  in  the 
sum  of  $11,80(),  on  four  promissory  notes,  of 
which  two  were  overdue,  and  two  had  not  yet 
matured.  There  were  sureties  upon  each  of 
these  notes.    Failing,  after  considerable  pres- 


sure brought  to  bear  by  the  bank,  to  give  ad- 
ditional security,  Wilcoxon  finally  agreed  to 
execute,  and  the  bank  consented  to  accept,  a 
mortgage  upon  Wilcoxon's  real  estate  to  secure 
the  entire  indebtedness.  Accordingly,  a  new 
note  for  $11,800,  the  total  amount  he  owed  the 
bank,  and  a  mortgage  of  even  date  securing 
that  note,  were  executed  by  Wilcoxon  and  wife, 
and  delivered  to  the  bank.  The  accrued  in- 
terest, and  discount  for  six  months  in  advance, 
were  paid,  and  the  bank  returned  to  Wilcoxon 
the  four  promissory  notes  evidencing  the  orig- 
inal Indebtedness.  The  precise  mode  pursued 
in  accomplishing  this  arrangement  was  as  fol- 
lows: The  note  for  $11,800  signed  by  Wil- 
coxon and  wife  was  apparently  discounted, 
and  the  proceeds  were  apparently  carried  to  his 
credit  in  his  account  with  the  bank.  Against 
this  seeminir,  but  not  real,  credit,  he  drew  his 
check  for  the  face  amount  of  the  four  notes, 
with  accrued  interest,  and  discount  in  advance 
on  the  new  note,  and  that  check  was  then 
charged  up  against  the  fictitious  credit  simul- 
taneously entered.  No  actual  money  passed 
from  the  bank  to  Wilcoxon,  or  from  Wilcoxon 
to  the  bank,  and  none  could  have  been  drawn 
on  the  faith  of  this  alleged  credit.  But  the 
whole  transaction  was  effected  by  a  system  of 
interledgering  entries,  intended  to  create  the 
impression  that  it  was  an  entirely  new  dis- 
count, disconnected  from   thd  antecedent  in 


^end  the  time,  which  was  void  for  usury,  under  18 
Ellz.  chap.  8, 1 6  a,  makloff  void  oontraots  for  usury- 
Pollard  V.  Soboly,  Cro.  Ellz.  pt.  1,  p.  20. 

A  nd  where.a  bill  of  exchange  was  taken  for  (roods 
-sold  and  renewed,  but  the  renewal  was  void  for 
usury  under  12  Anne,  2,  chap.  1ft,  providing  tbat  a 
recovery  cannot  be  bad  on  usurious  oontraots.  A 
^alld  debt  cannot  be  destroyed  by  a  void  security. 
FhlUlps  V.  Cockayne,  8  Campb.  119. 

And  where  the  plaintlfT  set  out  twelve  notes  in 
bis  complaint,  alieglnff  tbat  tbe  last  six  were  given 
-for  and  as  an  extension  of  tbe  flrat  six,  and  tbe  de- 
fendant pleaded  tbat  tbe  last  six  were  usurious. 
WiDBted  Bank  v.  Webb,  8S  N.  Y.  825, 100  Am.  Dec. 
436,  4R  Barb.  177. 

Tbe  liability  of  a  cosurety  was  not  extinguished 
wbere,  one  surety  having  paid  tbe  debt,  tbe  other  at 
bis  request  gave  a  negotiable  note  to  a  third  party 
wbich  was  usurious,  and  which  was  indorsed  to  the 
-surety  having  paid  tbe  debt.  Such  a  note  was  nor 
4i  discbarge  of  the  implied  promise  of  contribution 
of  tbe  surety.  In  this  case  the  surety  had  defeated 
an  action  upon  the  note  on  the  ground  of  usury. 
Johnson  v.  Johnson,  11  Mass.  8B0. 

Tbe  liability  of  one  of  the  makers  on  a  note  was 
cot  extinguished  where  a  Joint  note  was  given  for 
tbe  purchase  of  land  and  a  mortgage  given  to  secure 
the  same,  and  by  agreement  the  liability  was  sev- 
ered and  one  paid  his  share  and  the  other  paid  part 
and  gave  a  new  note  for  tbe  balance  and  the  mort- 
gage was  released.  This  last  note  was  adjudged 
void  for  usury,  but  the  maker  was  still  liable  on 
bis  original  note,  as  the  renewal  was  not  a  payment 
or  discharge  and  the  Judgment  was  not  a  bar. 
Bastman  v.  Porter,  U  Wis.  4a 

The  liability  on  a  note  and  for  money  loaned  was 
not  extinguished  where  the  creditor  had  prevailed 
upon  tbe  plaintiff,  an  ignorant  German,  to  accept 
■a  note  and  mortgage  vnld  for  exoesalve  usury  ae 
such  renewal  did  not  satisfy,  extinguish,  or  des- 
troy the  remedy  upon  the  original  contract. 
Mesbke  v.  Tan  Doren,  1ft  Wis.  820. 

And  where  executors  promised  to  pay  the  debr 
of  an  estate,  and  gave  a  bond  to  the  probate  court 
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to  pay  tbe  debt,  and  subsequently  one  of  the  ex- 
ecutors gave  a  note  for  tbe  debt,  which  was 
avoided  for  usury,  and  the  creditor  had  surroD- 
dered  his  securities  agaipst  tbe  estate  when  the  note 
was  given.  Such  note  was  not  a  discbarge  or  pay- 
ment.   Btebblns  v.  Smith,  i  Pick.  97. 

And  where  goods  were  sold  for  a  principal,  ttj 
factors  who  agreed  to  receive  In  payment  their 
owu  notes  which  had  been  usuriously  discounted 
by  tbe  purcbasers,  and  which  were  void  on  aooouot 
of  usury.    Sangston  v.  Maitland,  11  GUI  &  J.  286. 

And  where  further  time  was  given  for  a  pur- 
chase-money lien,  and  a  deed  and  new  note  made 
so  as  to  cover  up  a  usurious  contract  of  880O  for  an 
extension  of  time,  which  contract  was  Void.  This 
did  not  defeat  the  liability  upon  tbe  original  pur^ 
chase-money  lien.  This  action  was  for  a  foreclos* 
ure  of  the  usurious  bond  and  mortgage,  which  was 
void,  and  tbe  decree  was  for  the  purchase-money 
lien.    Crippen  v.  Heermance,  9  Paige,  21L 

In  Lee  v.  Peckham,  17  Wis.  888,  it  was  said  that 
the  giving  of  a  renewal  note  wbich  was  void  for 
usury  did  not  operate  as  a  payment  of  the  subsist- 
ing indebtedness,  and  the  creditor  would  be  enti- 
tled to  recover,  on  the  original  indebtedness,  the 
amount  tx>rrowed  and  legal  Interest 

In  Queen  w.  Sewel,  7  Hod.  119,  it  was  said  tbat  If 
a  man  lend  money  for  legal  interest,  and  after- 
wards a  subsequent  agreement  is  made  for  usury, 
the  subsequent  agreement  would  not  avoid  tbe 
first  contract. 

In  Bemhisel  v.  Firman,  88  U.  8. 28  WalL  170,  S  L. 
ed.  786,  it  was  said  that  if  the  security  founded 
upon  a  prior  one  l>e  fatally  tainted  with  usuiy,  and 
the  prior  one  was  free  from  It  but  given  up  to  be 
canceled,  and  the  latter  one  thereafter  be  adjudged 
void,  the  prior  one  may  be  revived  and  may  be  en- 
forced as  if  the  latter  one  had  not  been  given,  and 
a  vendor^s  lien  may  be  revived  in  the  same  soit 
wherein  there  is  a  failure  to  recover  upon  avoid 
security. 

But  in  Rice  v.  Welling,  6  Wend.  69^  a  recovery 
in  the  same  action  on  the  money  counts  wasre- 
tused,  where  the  action  was  upon  the  note  of  a 
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<<lebtediiefl8;  and.  after  all  the  entries  had  been 
made,  nolhin^  had  been  substantially  accom- 
plished, but  t£e  substitution  of  a  new  note  and 
«  mortgage  for  the  four  orinnal  notes.  Shortly 
^After  this  transaction  had  been  completed,  Wil- 
-«oxon,  who  was  a  trader,  made  a  voluntary 
Application  for  the  benefit  of  the  insolTent 
laws,  and  in  due  season  bis  creditors  elected 
permanent  trustees  in  the  method  prescribed 
\}Y  the  Code.  The  trustees,  within  four  months 
miter  the  date  of  the  mortgage,  filed  a  bill  in 
-equity  against  the  bank,  alleging  that  the  mort- 
gage was  a  prohibited  preference,  and  praying 
that  it  be  canceled  and  annulled.  After  a 
bearing,  the  circuit  court  for  Frederick  county 
passed  a  decree  vacating  and  setting  aside  the 
mortgage,  upon  the  ground  that  it  was  a  pref- 
•erence  given  by  a  trader,  and  accepted  by  his 
creditor,  contrary  to  the  provisions  of  the  in- 
solvent law;  and  it  was  further  decreed  that 
Xhe  four  original  promissory  notes,  on  file  in 
the  office  of  the  clerk  as  a  part  of  the  evidence 
in  the  then  pending  cause,  be  returned  to  the 
bank.  Thereafter  the  bank  brought  suit 
jigainst  Wilcoxon  and  Michael  upon  one  of  the 
four  promissory  notes  which  constituted  the 
-evidence  of  the  original  indebtedness  to  the 
l>ank.  To  the  narr.,  which  declared  on  a 
promissory  note  for  $5,000,  Michael  (in  real- 
ity a  surety,  but  ostensibly  one  of  the  joint 
makers  of  the  note)  pleaded— First,  that  he 


never  promised  as  alleged;  and,  secondly, 
that  before  suit  was  brought  Wilcoxon  sat- 
isfied and  discharged  the  note  by  payment. 
There  are  three  bills  of  exception  in  the  rec- 
ord, and  from  the  final  judgment,  which  was 
entered  proj&rma  for  the  defendant,  the  bank 
has  taken  this  appeal.  The  first  exception 
was  taken  to  the  ruling  refusing  to  admit  in 
evidence  the  bUl,  answer,  and  decree  in  the 
case  instituted  by  the  permanent  trustees  to 
annul  the  mortisage;  the  secnnd  was  reserved 
because  of  the  ruling  refusing  to  allow  the 
plaintiff  to  show  that  the  note  sued  on  had 
been  delivered  back  to  the  bank  by  the  clerk 
pursuant  to  the  decree;  and  the  third  was 
taken  to  the  ruling  of  the  court  upon  the  pray- 
ers,—the  prayer  of  the  plaintiff,  insisting  that 
under  the  facts  stated  it  was  entitled  to  re- 
cover, having  been  rejected,  and  that  of  the 
defendant,  being  the  direct  converse,  ha  vine 
been  granted.  The  question,  then,  which,  it 
seems  to  me,  lies  at  the  very  root  of  the  con- 
troversy, is,  Was  there  a  payment  of  this  note 
by  Wilcoxon,  under  the  circumstances  stated, 
and  by  the  method  above  set  forth?  If  there 
was  not,  then,  clearly,  under  the  issue  joined 
on  the  second  plea,  the  plaintiff  was  entitled  to 
recover.  If  there  was  a  payment  then,  of 
course,  the  debt  was  extinguis^bed,  and  the  liar 
bility  of  Michael  was  at  an  end. 
It  must  be  borne  in  mind  that  the  signatures 


«hird  party  taken  in  consideration  of  a  pre-exist- 
ing debt,  bat  which  note  was  void  for  usury.  It 
was  said  that  if  the  defendant  had  beenorigioally 
«indet>ted  to  the  plalntiif  and  a  usurious  note  sub- 
sequently given,  a  recovery  might  be  had  in  an 
action  on  the  note  under  the  common  money 
counts.  In  this  case  the  plaintiff  held  the  bond  and 
mortgage  against  one  party,  and  accepted  tbe 
usurious  note  of  another  party  in  conslderatloa  of 
-the  same. 

And  tbe  liability  of  a  surety  was  discharged 
where,  after  Judgment  against  priooipai  and 
surety,  a  levy  was  made  on  tbe  priiicipal*8  prop- 
■erty,  and  a  mortgage  was  given  by  tbe  principal  in 
«atl«raction  thereof,  and  the  plaintiff,  in  an  action 
upon  tbe  judgment  against  the  surety,  was  es- 
topped from  pleading  and  showing  that  the  bond 
and  mortgage  were  usurious  and  void.  It  was  said 
(that  if  tbe  defendant  had  avoided  the  bond  it  would 
bave  been  different.   La  Earge  v.  Herter,  U  Barb. 

VX  Far  other  causes  contrary  to  public  poUetf. 

The  Uabllity  on  an  orighial  contract  will  not  be 
^extinguished  where  tbe  renewid  is  void  f orlotber 
•causes  contrary  to  public  policy,  as  champerty, 
gambling,  fraudulent  preference,  and  the  like. 

So  the  liability  of  a  debtor  was  not  extinguished 
where  a  subsequent  contract  in  writing  was  en- 
tered into  for  which  the  creditor  as  an  attorney 
was  to  receive  for  his  services  10  per  cent  upon 
the  sum  which  should  be  recovered.  This  agree- 
ment was  void  but  did  not  prevent  the  creditor 
from  recovering  the  value  of  his  services  up  to  the 
time  of  making  the  agreement.  Although  such 
aervlces  were  to  be  performed  in  another  state, 
the  presumption  would  be  that  the  laws  of  that 
etate  were  the  same.  Thurston  v.  Perdval,  1  Pick. 
41& 

And  where  money  was  lent  to  play  with,  a 
•bill  of  exchange  for  the  same  was  void,  under  9 
Anne,  providing  that  all  notes,  bills,  bonds,  judg- 
ments, mortgages,  or  other  securities  for  money 
won  or  lent  at  play  shall  be  utterly  void.  Robin- 
«on  V.  Bland,  2  Burr.  1077. 
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And  where  the  note  of  a  third  person  was  given 
in  payment  for  the  same,  which  note  was  void  t)e- 
cause  for  money  won  on  a  horserace.  Beard  v. 
Brandon,  2  Nott  ft  M'a  100. 

The  original  liability  for  goods  sold  was  not  ex- 
tinguished where  other  goods  were  sold  in  viola- 
tion of  law,  and  a  note  taken  for  the  entire  amount, 
which  was  invalid.  The  invalidity  of  the  notes 
prevented  the  same  from  being  a  payment  as  to 
goods  legally  sold.  Pecker  v.  Kennison,  46  N.  fl. 
4S8. 

And  the  liability  upon  an  original  debt  was  not 
extinguished  where  a  note  was  taken  under  an 
agreement  of  compromise,  but  which  agreement 
was  not  binding  because  not  signed  by  all  the 
creditors.  Although  the  note  was  void  because  it 
was  a  fraudulent  preference  of  the  plaintiff.  It  was 
not  a  payment  of  the  original  debt,  and  differs 
from  Huokins  v.  Hunt,  in/ro,  in  that  the  agre^ 
ment  to  accept  the  compromise  was  not  binding. 
Walker  v.  Mayo,  14S  Mass.  42, 

But  In  Hucklns  v.  Hunt,  188  Mass.  868,  the  orig- 
inal liability  upon  an  account  was  discharged 
where  a  debtor  made  a  composition  for  creditors, 
and  gave  one  creditor  a  note  in  fraud  of  the  other 
to  induce  him  to  join  in  the  composition.  The 
notes  being  void  and  the  contract  illegal,  the  court 
refused  to  aid  the  creditor  by  relieving  him  from 
the  consequences  of  his  contract,  although  the 
deed  was  void  as  to  the  other  creditors. 

The  liability  for  goods  sold  was  not  extinguished 
where  a  note  was  taken  on  which  a  recovery  could 
not  be  had  on  account  of  the  manner  In  which  It 
was  procured  by  the  plalntiff^s  agent.  In  this  case 
the  court  allowed  the  plaintiff  to  amend  his  peti- 
tion on  the  note  by  adding  the  common  counts  for 
goods  sold  and  delivered.  Bumham  v.  Spooner, 
10  N.  H.  166. 

In  Bunker  v.  Barron,  79  Me.  08,  It  was  said  that 
where  a  note  was  taken  which  was  not  binding  on 
all  the  parties  primarily  liable,  the  presumption 
that  it  was  a  payment  of  the  precedent  debt  was 
rebutted.  I*  T. 
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to  the  note  were  not  denied  by  the  pleadings, 
and  are  therefore,  under  article  75,  §  23,  sub 
sec.  108,  of  the  Code,  admitted;  and  beDce  the 
mere  production  of  the  note  made  out  a  prima 
facie  case,  which,  unless  rebutted,  entitled 
ttie  plaintiff  to  recover.  The  defendant,  hav- 
intr  pk'Hded  payment,  and  having  thus  set  up 
new  matter  by  way  of  defense,  had,  accord- 
ing to  settled  roles  of  pleading  and  practice, 
the  burden  cast  upon  him  to  show  affirma- 
tively, by  evidence,  the  truth  of  the  facts  as- 
serted in  the  plea;  and  this  included,  as  an 
integral  part  of  the  defense  relied  on,  proof  as 
to  bow,  and  by  what  means,  the  alleged  pay- 
ment had  been  made.  Payment  cannot  be 
proved  without  at  the  same  time  showing  bow 
it  was  made.  The  method  of  payment  is  in- 
separable from  the  fact  of  payment,  because 
the  fact  as  to  whether  a  payment  has  been 
made  can  onlv  appear  when  the  method  by 
which  it  is  alleged  to  have  been  made  is  dis- 
closed. Now,  if  under  the  ciicumstonces 
stated,  there  was  a  payment,  how  was  it  made? 
Was  the  debt  evidenced  by  the  $5,000  note  sued 
on  paid  with  money,  or  was  it  paid  by  the  sub- 
stitution of  another  and  a  different  obligation? 
That  is  to  say,  was  there  a  novation?  It  is  not 
pretended  by  anyone  that  the  note  was  paid 
with  money;  no  suggestion  of  tDat  Isind  is  to 
be  found  in  the  record,  or  was  made  in  the 
argument  at  bar;  and  therefore,  if  there  was 
any  payment  at  all,  it  must  have  been,  and 
could  only  have  been,  by  a  novation.  If  made 
by  the  latter  means,  then  what  was  the  obli- 
gation or  new  debt  substituted  for,  and  ac- 
cepted in  lieu  of  and  as  discharging,  the  orig- 
inal indebtedness?  Was  it  the  note  of  Wil- 
coxon  and  wife,  with  a  collateral  mortirage 
as  a  mere  separable  and  divisible  incident? 
or  was  it  the  note  of  Wilcoxon  and  wife,  and 
a  mortga&re  of  even  date  securing  it;  both  form- 
ing, and  intended  to  form,  one  entire  considera- 
tion. There  is  not  the  faintest  intimation  in  the 
record  to  show  that  the  bank  and  Wilcoxon 
agreed  to  substitute,  or  ever  thought  of  consider- 
intr  a  new  note  of  the  debtor  and  his  wife,  as  a 
substantive  payment  of  the  four  promissory 
notes,  upon  all  of  which  there  were  personal  se- 
curities. There  can  be  no  possible  pretext  that 
such  an  understanding,  or  anything  resembling 
it,  was  proposed,  much  less  accepted.  There 
being  nothing  whatever  in  the  record  to  show 
this,  it  cannot  be  assumed.  The  burden  of 
proving:  ^nch  an  agreement  rests  upon 
the  defendant,  the  presumption  of  the  law 
being  that  the  note  was  taken  as  condition- 
al payment  only.  Haines  v.  Pearce,  41  Md. 
221. 

There  is  consequently  bat  one  remaining 
contingency,  and  it  is  that  the  $5,000  note  was 
paid,  if  paid  at  all,  by  the  new  note  and  the 
mortgage;  both  together  constituting  one  entire 
novation,  and,  not  separate  novations,  of 
the  original  debt.  To  this  complexion  the 
contention  must  inevitably,  by  the  simplest 
process  of  exclusion,  ultimately  come.  If, 
then,  the  note  and  the  mortgage  together  con- 
stituted the  consideration  for  the  surrender  of 
the  $5,000  note  by  the  bank,  and  the  mort- 
gage has  been  stricken  down  because  it  was  an 
unlawful  preference,  and  therefore  because  it 
was  such  a  mortgage  as  Wilcoxon  could  not 
lawfully  give,  and  tne  bank  has  lost  the  bene- 
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fit  of  the  security  the  whole  transaction  wa» 
intended  to  provide,  has  there  still  been  a  pay- 
ment which  extinguished  the  debt!>.  and  satis- 
fied the  note  signed  by  Michael?  If  it  be  con- 
ceded, as  it  must  be,  that  both  the  note  and 
the  mortgage,  by  the  agreement  of  the  bank 
and  Wilcoxon,  made  up  and  were  to  consti- 
tute a  payment  of  the  note  sued  on,  then  when 
one  of  these  two  constituent  mediums  of  pay- 
ment has  proved  valueless  by  reason  of  mat- 
ters subsequently  intervening,  but  in  reality 
existing  at  the  date  of,  and  inhering  in,  the 
mortgage,  it  is  obvious  that  the  other  and  re- 
maining one  cannot  alone  be  treated  as  pay- 
ment, unless  the  court  makes  a  new  contract 
of  novation  for  the  parties,  that  thev  did  not 
see  fit  to  make  for  themselves,  ^his.  of 
course,  cannot  be  done.  The  bank  was  enti- 
tled to  get  and  to  retain  all  that  it  contracted 
for— not  a  mere  fraction  of  it — before  it  can  be 
held  to  the  terms  of  its  correlative  and  de- 
pendent agreement  to  fully  and  finally  surren- 
der and  extinguish  the  antecedent  notes.  This 
is  so  far  fundamentally  true  as  to  be  axioir.at- 
ic,  and  therefore  incapable  of  demonstratioa. 
To  constitute  a  novation  which  will  discbarge 
the  original  debtor  and  render  a  third  person 
liable  for  the  debt,  there  must  be  the  substitu- 
tion of  a  new  obligation  for  the  old  one;  and 
the  new  conract  must  be  a  valid  one.  upon 
which  the  creditor  can  maintain  his  remedy. 
Spycher  v.  Werner,  74  Wis.  456,  5  L.  R.  A. 
414.  It  is  by  do  means  an  answer  to  sav  that 
when  the  mortgage  was  taken  the  bank  was 
bound  to  know  that  the  lien  created  Iherebv 
would  not  prevail  if  attacked  under  tbe  insol- 
vent law,  for  the  provisions  of  that  law  were 
as  much  an  integral  part  of  the  mortgage  as 
though  they  had  been  written  at  large  therein. 
With  those  provisions,  therefore,  in  the  minds 
of  the  parties,  as,  in  contemplation  of  law, 
they  were  in  tbe  body  of  the  mortgage,  it  is 
not  to  be  concluded  (for  there  are  no  piemiscs 
to  justify  it)  that  either  the  mortgagor  or 
mortgagee  contemplated  the  contingency 
would  arise  which  would  destroy  tbe  mort- 
gage altogether:  and  hence  tbe  only  tenable 
inference  is  that  both  the  bank  and  Wilcoxon 
supposed,  when  the  negotiations  were  made  and 
closed,  that  the  mortgage  was,  and  would  con- 
tinue to  be,  perfectly  valid  and  effective,  as  it 
would  undoubtedly  have  been,  had  no  insol- 
vency proceedings  intervened,  and  had  no  as- 
sault been  made  on  it  within  the  four  months 
prescribed  by  the  statute.  "Upon  broad  prin- 
ciples of  justice,  it  would  seem  that  a  man 
should  not  be  allowed  to  pay  a  debt  with 
worthless  paper,  though  both  parties  su^ 
posed  it  to  be  good."  lioherU  v.  Fis/ier,  48  >i. 
Y.  161,  8  Am.  Rep.  680.  And  this  doctrine 
runs  through  the  differing  phases  of  many  ad- 
judged cases.  Thus,  in  Bernhiael  v.  Firman, 
89  U.  S.  22  Wall.  170,  iJ2  L.  ed.  766,  where  a 
security  founded  on  a  prior  one  was  tainted 
with  usury,  and  the  prior  one  was  free  from  it, 
but  bad  been  given  up  and  canceled  in  ex- 
change for  the  tainted  one,  and  the  latter  was 
thereafter  adjudged  void  because  of  the  usury, 
it  was  held  that  the  prior  or  canceled  one  was 
revived,  and  could  be  enforced  as  though  the 
invalid  one  had  never  been  given.  And  the 
court  cites  Parker  v.  Cousinn,  2  Gratt.  889,  44 
Am.  Dec.  888;  Farmers  4c  M   Bank  y.  Jcsijfn^ 
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:87  N.  T.  858;  Chok  ▼.  Barnes,  86  N.  Y.  621; 
Biee  y.  Welling,  5  Wend.  595.  So  where  pay- 
ments have  been  made  in  counterfeit  money,  tbe 
'debt  has  always  been  treated  as  still  doe  and 
subeisting.  First  Nat,  Bank  ▼.  Buchanan 
(Tenn.)  1  L.  R.  A.  199,  and  numerous  cases 
cited  in  tbe  note.  In  Petty  v.  Cooke  L.  R.  6 
Q.  B.  790,  the  payee  of  a  promissory  note  made 
by  a  principal  and  a  surety  accepted  the 
Amount  thereof  from  tbe  priDcipal.  id  good 
faith,  and  without  notice  that  the  pavmeot  was 
•a  fraudulent  preference.  The  principal  after- 
wards entered  into  a  composition  deed  for  the 
benefit  of  his  creditors.  The  trustee  under 
the  deed  avoided  the  payment,  as  a  fraudulent 
preference,  and  the  payee  returned  tbe  ainoimt 
to  the  trustee.  Then  tbe  payee  brought  suit 
against  the  surety  on  the  note,  and  the  surety 
pleaded,  just  as  he  has  done  in  the  case  at  bar, 
that  the  principal  had  satisfied  and  discharged 
the  claim  by  payment.  But  it  was  held  by 
Blackburn,  Lush,  and  Hannen,  JJ.,  that  the 
payment  did  not  operate  as  a  satisfaction  of 
the  debt,  and  that  the  acceptance  of  tbe 
money  from  the  principal  by  tbe  payee  was 
not  an  act  done  against  the  faith  of  the  con- 
tract with  the  surety  so  as  to  discbarge  him. 
And  in  Britchard  v.  Biteheoek,  6  Mann.  &  Q. 
151,  it  appeared  that  A  had  guaranteed  the 
payment  to  B  of  two  bills  o^  exchange  ac- 
cepted by  C.  C  afterwards  handed  over  the 
amount  of  the  bills  to  B.  This  was  appar- 
ently a  payment,  and  was  intended  to  be;  but 
4  fiat  having  issued  against  C  his  assignees,  in 
an  action  for  money  had  and  received,  re- 
covered the  money  back  from  B  as  having 
been  paid  by  way  of  fraudulent  preference, 
just  as  tbe  mortgage  in  the  pending  case  was 
-stricken  down  because  it  was  a  prohibited 
preference.  Then  B,  the  creditor,  brought  suit 
against  A,  the  guarantor,  upon  the  guaranty; 
and  A  pleaded  that  C,  the  debtor,  had  paid, 
and  B,  the  creditor,  had  received,  the  money 
in  satisfaction  of  the  bills,  which  allegation 
was  traversed  by  the  replication.  It  was  held 
that  the  payment  did  not  amount  to  a  payment 
in  satisfaction.  Tindal,  Ch.  J.  observed :  '  *0f 
the  fact  of  money  being  passed  as  a  payment 
there  can  be  no  doubt,  but  I  think  that  tbe 
plaintiff  was  at  liberty  to  show  that  what  ap- 
peared at  the  time  to  be  a  good  and  satisfactory 
payment  was  perfectly  illusory;  that  tbe  moneV 
which  he  had  received  from  W.  Hitchcock 
could  not  be  appropriated  by  him  to  his  own 
use,  but  that  it  belonged  to  the  assignees." 
The  two  cases  last  cited  differ  from  the  one  at 
bar  only  in  the  single  fact  that  the  payment 
pleaded  was  made  with  money,  while  here  it 
was  made  with  a  note  and  mortgage.  In  both 
Petty  V,  Cooke  and  Pritehard  v.  Hitchcock  the 
original  evidences  of  indebtedness  bad  been 
surrendered  up  upon  the  payments  being  made; 
the  payments  would  have  been  good  but  for 
the  intervening  insolvency  of  the  debtors, 
and  the  sureties  were  sued  on  the  original 
contracts  after  the  money  paid  by  the  princi- 
pal debtors  had  been  recovered  back  by  the 
assignees  because  the  payments  were,  when 
made,  fraudulent  preferences.  Notwithstand- 
ing all  this,  the  sureties  were  held  not  to  have 
been  discharged  by  these  illusory  payments. 
Wherein  is  there  the  slightest  difference  in 
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principle  between  those  cases  and  the  one  aft 
bar? 

But  without  searching  for  merely  parallel 
cases,  which  are  valuable  chiefly  as  illustra- 
tions of  the  application  of  established  legal  prin- 
ciples, what  is  the  ultimate  principle  which 
underlies,  and  necessarily  underlies,  all  adju- 
dications of  the  class  alluded  to.  wherein  tbe 
surety  bases  his  defense  on  tbe  plea  that 
tbe  principal  paid  the  debt,  and  the  cred- 
itor insists  that  tbe  payment  was  whoUv 
illusory?  Obviously,  it  is  that  upon  the  fail- 
ure of  the  alleged  payment  to  become  an 
effective  and  a  real  satisfaction  of  the 
debt,  by  reason  of  some  supervening  legal 
impediment,  tbe  debt  lemains  unextinguished; 
and  the  attempt^  but  abortive  payment, 
not  being  an  act  against  tbe  faith  of  the 
contract  with  the  surety,  in  no  way  af- 
fects his  liability,  and  consequently  does  not 
discharge  him.  Tbe  surety,  at  the  time  of 
taking  upon  himself  his  liability,  contracts 
that  the  creditor  shall  receive  valid  payment 
of  his  claim  against  the  principal  debtor.  If 
there  is  no  valid  payment  the  contract  of  the 
surety  remains  unfulfilled,  and  the  surety  is 
not  discharged,  because  what  he  contracted 
should  be  done  has  not  been  done.  A  pay- 
ment which,  at  the  time  it  is  made,  contains 
the  seeds  of  avoidance,  and  is  subsequently 
avoided,  is  not  a  valid  payment,  and  hence 
does  not  operate  to  release  the  surety.  And 
is  not  that  precisely  the  condition  of  the  case  at 
bar? 

Now,  all  pretense  of  a  payment  in  money 
being  eliminated,  there  are  two  reasons  why 
there  was  no  payment  made  at  all:  First, 
there  was  no  payment,  because  if  the  note 
and  the  mortgage  were  both  intended  by  the 
parties  to  the  transaction  to  constitute  pay- 
ment; and  a  part  of  the  agreed  medium  of 
payment  (the  mortgage)  has  failed  to  be 
available,  by  reason  of  inherent  infirmities, 
then  the  bank  did  not  get  tbe  security  it  con- 
tracted to  get.  and  it  obviously  cannot  be 
treated  as  holding  towards  tbe  surety  the  re- 
lation that  it  would  have  been  forced  to  as- 
asume  had  it  secured  what  it  contracted  for, 
and  what  Wilcozon  undertook  to  give  it. 
And,  secondly,  because  there  is  no  pretense 
that  the  han£  agreed  to  rely  solely  on  the 
note  of  Wilcoxon  and  wife  as  in  itself  a  pay- 
ment of  tbe  antecedent  indebtedness.  The 
law  is  perfectly  well  settled  in  this  state  that 
the  mere  receipt  of  a  security  of  equal  or  in- 
ferior degree  to  that  evidencmg  the  original 
debt  will  never  operate  as  a  payment  of  the 
latter.  There  must  be,  in  addition,  proof 
that  tbe  new  bill  or  note  was  accepted  by 
the  creditor  under  an  agreement  that  he 
would  run  the  risk  of  its  being  paid,  and 
would  look  exclusively  to  it  for  satisfaction. 
Maryland  dk  N,  T.  Coal  dk  7.  Co,  v.  Wingert,  8 
Gill,  171;  Hoopes  v.  Straabvrger.  37  Md.  390, 
11  Am.  Rep  588.  And  the  burden  of  proving 
such  an  agreement  is  on  the  parly  asserting  it. 
The  presumptions  are  all  against  its  existence. 
Haines  v.  Pearce^  supra.  There  is  not  the 
most  indistinct  shadow  of  evidence,  nor  is  it 
even  pretended,  that  the  bank  took  the  note  of 
Wilcoxon  and  wife  under  an  agreement,  either 
express  or  implied,  to  run  tbe  risk  of  its  pay- 


e38 


Mabylakd  Coubt  of  Appeals. 


JURE^ 


menty  or  to  look  to  it  alone,  apart  from  the 
mortgage.  In  settlement  of  the  four  promis- 
8ory  notes,  or  either  of  them.  Consequently, 
there  is  wanting  one  of  the  essential  requisites 
to  show  a  payment  by  the  note  alone.  Even 
if.  the  note,  separated  from  the  mortgage, 
continues  to  have  any  validity,  it  could  not 
be  treated  as  a  payment,  because  there  is  no 
evidence  whatever  that  it  was  agreed  to  be  so 
considered  or  treated.  But,  beyond  this,  when 
the  mortgage  fell  the  note  fell  with  it  The 
note  of  Wiicozon  and  wife  was  but  a  part  of 
the  transactloD,  and  a  very  subordinate  and 
wholly  unnecessary  part,  and  was  never  in- 
tended to  stand  alone,  or  severed  from  the 
mortgage.  It  was  the  accidental,  and  not  the 
essential,  feature  of  the  arrangement;  and  to 
hold  that  it  survived  the  wreck  of  the  mort- 

Sige,  and  constitutes  by  itself  a  payment  of 
e  note  sued  on,  is  to  make  the  accessory 
serve  the  purpose  designed  originally  to  be  ac- 
complished by  the  principal,->i8  to  convert 
the  subsidiary  into  the  substantial  term  of  the 
contract  of  novation  or  payment.  Such  a 
conclusion  would  hold  the  wife  absolutely 
bound  on  the  note,  though  she  signed  it  on  the 
condition  that  it  was  to  be  secured  by  a  mort- 
gage on  her  husband's  property.  Being,  a 
mere  surety  herself,  as  all  the  facts  incon- 
testably  show,  she  was  entitled  to  the  benefit 
of  all  the  securities  held  by  the  creditor;  and 
it  may  well  be  questioned  whether  she  could 
be  held  liable  at  all  on  the  note,  even  if  it  did 
not  fall  with  the  mortgage,  if  she  signed  it. 


and  the  bank  accepted  it  upon  the  express  con- 
dition that  it  was  to  be  secured  by  a  mort- 
gage which  afterwards  turned  out  to  be  in  valid. 
The  very  condition  upon  which  the  delivery 
and  acceptance  of  the  note  depended  failed,— 
that  is  to  say,  the  mortgage  which  was  to 
secure  it  was  inoperative;  and,  the  conditioi^ 
failing,  the  note  was  no  longer  enforceable, 
and,  not  beinf  enforceable,  it  was  utterly 
without  value  in  the  hands  of  the  bank,  and 
consequently  inoperative  as  a  payment  ai  all. 

I  think  there  was  no  error  in  the  first  and 
second  exceptions  of  which  the  appellant  can 
complain.  The  production  of  the  note  sued 
on,  and  the  signatures  to  which  were  undis- 
puted, made  out  the  plaintiff's  case.  There 
was  no  evidence  adduced  tending  to  show 
payment,  and  the  plaintiff  was  not  required 
to  prove  the  negative  of  the  defendant's  plt^ 
Hence  the  proposed  evidence,  whi(di  only 
tended  to  prove  that  negative,  was  immate- 
rial. 

There  was  error,  it  seems  to  me,  in  reject- 
ing the  plaintiff's,  and  in  granting  the  defend 
ant's,  prayers.  The  latter,  Asides  being 
wrong  in  principle,  was  entirely  too  general, 
and,  if  for  no  other  reason,  ought  to  have* 
been  rejected  on  that  account,  in  my  opin- 
ion, the  pro  forma  judgment  ouffht  to  be  re- 
versed, and  Judgment  ought  to  be  entered  for 
the  appellant. 


Briscoe  au4 

dissent. 


Bryan.  JJ.,  concur  te  this 
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ProTisions  In  a  statute  for  the  incorpo- 
ration of  a  village  authorizlner  a  court  to 
determine  whether  the  lands  embraced  in  the  pe- 
tition ouirbt  Justly  to  be  Included  In  the  village, 
and  whether  the  Interests  of  the  inhabitants  will 
be  promoted  by  the  Incorporation,  and  RrivinR  the 
court  power  to  enlarge  or  dlminleh  the  bound- 
aries as  Justice  may  require,  constitute  an  un- 
constitutional delegation  to  the  court  of  legisla- 
tive power. 

iMorihaV^  J*.,  dissents.) 
(June  24,1800.) 

APPEAL  by  opponents  from  an  order  of  the 
Circuit  Court  for  Milwaukee  County  in- 
corporating the  village  of  North  Milwaukee. 
Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Austin  &  Fehr,  for  appellants: 
The  court  must  determioe  as  a  prerequisite 
to  incorporation:      (1)  that  the  requirements 
of  the  statute  have  been  complied  with;  (2) 


that  the  lands  embraced  In  such  territory  or 
any  part  thereof  ought  justly  to  be  includra  is 
such  proposed  village;  (8)  tfiat  the  interest  of 
the  inhabitants  will  be  promoted  by  such  in- 
corporation; (4)  that  such  territory  as  oushtto 
be  included  contained,  when  the  census  was 
taken,  a  sufficieni  population;  (5)  that  the 
court  may  enlarge  or  diminish  the  twundaries 
of  the  territory  to  be  included  in  such  village 
from  those  stated  in  the  application. 

With  the  exception  of  the  first  of  these 
propositions,  they  all  attempt  to  confer  upon 
the  judiciary  powers  and  functions  of  a  purely 
legislative  and  political  character,  and  are  con- 
trary to  the  Constitution  and  the  spirit  of  our 
system  of  government. 

Const,  art.  4,  §§  1, 23,  art.  7,  §^  2,  8.  art.  i:, 
§  8;  Sutherland,  Stat.  Constr.  tS§  5,  7:  Slack  v. 
Maynille  dk  L.  B,  Co.  18  B.  Mon.  22;  People. 
Shumway,  y.  Bennett,  29  Mich.  451,18  Am.  Kep. 
107;  State.  Luley,  v.  8imons,  82  Minn.  540; 
Cooley,  Const  Lim.  6th  ed.  187;  Ford  v.  Hotth 
Des  Moines,  80  Iowa,  626. 

Statutes  attempting  to  confer  upon  courts 
the  power  to  incorporate  public  or  private  cor- 
porations, or  to  determine  upon  the  wisdom  or 
policy  of  such  action  on  the  part  of  the  public 
or  individuals,  are  unconstitutional. 


NOTB.— For  powers  of  courts  as  to  incorporation 
of  municipalities  or  annexation  thereto,  see  also 
Oallen  v.  Junction  City  (Kan.)  7  L.  R.  A.  786;  Terri- 
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tory,  Kelly,  v.  8tewart  (Wash.)  8  L.  K.  A.  106:  8tite« 
Richards,  v.  Cinciunatl  (Ohio)  S7  Ij.  B.  A.  787.aiMl 
noU;  Forsyth  v.  Hammond  (Ind.)  80L.  R.  A.  S7& 
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GdUAurgy.  EawkinMon,  76  LI.  152;  8taU  ▼. 
Armstrong,  8  Sneed,  634;  Territory,  EeUy,  ▼. 
Stewart,  1  Wash.  98,  8  L  R.  A.  106;  People 
▼.  Nevada,  6  Cal.  148. 

The  iDCorporation  of  a  vfllage  is  not  a  judi- 
cial act.  It  is  purely  and  simply  lpg;is1atiye, 
and  yet  a  Judicial  diflcretion  mu8t;be  exercised, 
a  court  roust  pass  JudgmeDt  upon  what  may  or 
may  not  be  for  the  best  interests  of  a  people 
before  incorporation  can  lake  place. 

(/Aeil  V.  American  F.  Ins,  Co.  166  Pa.  79, 
26  L.  R.  A.  717;  Lockers  Appeal,  72  Pa.  491, 18 
Am.  Rep.  716. 

\fr.  E.  M.  MeVleker,  for  respondents: 

The  law-making  power  rests  primarily  in  the 
legislature  by  virtue  of  its  institution  *by  the 
piople  as  a  part  of  our  governmental  system. 

Const,  art  4.  §$  1,  81, 82;  Bank  of  Chenango 
▼.  Brown,  26  N.  Y.  467;  Cooley.  Const  Lim. 
77. 

The  law  is  made  by  the  legislature,  and  the 
court  is  the  agency  used  to  determine  if  the 
requirements  for  the  applicirtion  of  the  gen- 
eral law  to  any  particular  people  and  locality 
exist,  and  if  so,  to  determine  the  rights  of  ail 
parties  affecteil  thereby. 

Cincinnati,  W.  dtZ.  R.  Co,  v.  Clinton  County 
Comrs.  1  Ohio  St.  88;  Moors  v.  Reading,  21  Pa. 
202;  Lockers  Appeal,  72  Pa.  498.  18  Am.  Rep. 
716;  Field  ▼.  Clark,  148  U.  8.  698,  86  L.  ed. 
810;  Bowling  ▼.  Lancashire  Ins.  Co.  92  Wis. 
68.  31  L.  R  A.  112;  Pt<ypU,  Rhodes,  v.  Flem- 
ing. 10  Colo.  568;  Omld  y.  Chicago,  82111.  476; 
CalUn  V.  Junction  City,  48  Ean.  682,  7  L.  R. 
A.  786. 

The  idea  of  passing  general  laws  for  the  in- 
corporation and  government  of  villages  is  com- 
paratively modern. 

The  necessity  for  such  general  laws  arose 
from  the  abuse  by  legislatures  of  their  powers, 
and  in  discriminating  against  different  local- 
ities in  granting  village  charters. 

Cr<]st.  Amend,  art.  4,  §  81. 

The  legislature  can  confer  on  the  city  coun- 
cil the  power  to  make  a  local  regulation  and 
this  necessarily  involves  discretion  as  to  what 
it  shall  be;  but  the  question  as  to  whether  that 
discretion  has  been  exercised  within  the  limits 
of  the  power  delegated  is  a  judicial  question 
purely  and  simply,  nothing  less.  This  section 
of  the  statute  does  not  confer  upon  the  judge 
the  power  to  extend  the  limits  of  the  city  in 
the  first  instance,  but  only  to  approve  or  dis- 
approve of  the  ordinance  of  the  city  making 
the  extension. 

Callen  v.  Junction  City,  supra. 

The  practical  effect  uf  our  statute  is  to  sub- 
mit to  the  circuit  court  in  advance  the  question 
of  the  legality  of  the  proceeding  and  the  rights 
of  the  parties  whose  property  and  whose  inter- 
ests are  to  be  affected  by  an  order  for  incorpo- 
ration. 

Burlington  ▼.  Leebriek,  48  Iowa,  252;  TMtle 
Rock  V.  Parish,  86  Ark.  166;  Stanfield  v.  StaU, 
68  Tex.  817;  State  ▼.  Armstrong,  8  Sneed.  684; 
People  V.  Carpenter,  24  N.  Y.  86;  Qalesburg  v. 
JTawkinson,  75  111.  152;  Dill.  Mun.  Corp.  §41; 
People,  ShumvMy,  v.  Bennett,  29  Mich.  451,  18 
Am.  Rep.  107;  8tate,  Luley,  ▼.  Simons,  82 
Minn.  540. 

In  all  states  where  the  Constitution  requires 
a  general  law  for  the  incorporation  and  gov- 
ernment of  villaget,  and  prohibits  special  laws 
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relative  thereto,  the  constitutionality  of  the  en- 
actment has  in  almost  every  instance  been  up- 
held. 

Bank  of  Chenango  v.  Broken,  26  N.  Y.  467;. 
Ouild  V.  Chicago,  82  111.  472;  Callen  v.  Junc- 
tion City,  48  Ean.  682,  7  L.  R.  A.  786;  Bur^ 
lington  v.  Leebriek,  48  Iowa,  252;  Kayser  ▼. 
Bremen,  16  Mo.  88;  People,  Rhodes,  v.  Fleming, 
10  Colo.  553;  Wahoo  v.  I)ickinson,28Neh, 426; 
Blanchard  v.  BisseU,  11  Ohio  St  96;  Little 
Bock  V.  Parish,  86  Ark.  166. 

The  following  cases  have  held  the  determina- 
tion of  the  court  on  similar  questions  to  be  nO' 
legislative  function. 

Blanchard  v.  Bissell,  supra;  Ex  parte  Pritz, 
9  Iowa,  86;  Langworthy  v.  Dubvque,  16  Iowa, 
272;  LtttU  Meadows,  35  Pa.  835;  Sewickley,  86^ 
Pa.  80;  Blooming  Valley,  56  Pa.  69:  Stanfield 
y.  State,  supra, 

'Vbe  consiimtionality  of  a  law  being  in. 
doubt,  it  should  l)e  upheld. 

Norton  v.  Rooker,  1  Pinney,  195. 

Messrs,  Timlin  A  Glicksman  also  for 
respondents. 

Winslow,  J. ,  delivered  the  opinion  of  the- 
court: 

This  is  an  appeal  from  an  order  incorporat- 
ing the  village  of  North  }k[ilwankee,  and  ap- 
pomting  inspectors  of  election  therein,  made- 
by  the  circuit  court  of  Milwaukee  county  under 
the  provisions  of  ^  861,  Sanborn  &  Berry man'a 
Anno.  Stat.  The  order  was  made  upon  due 
petition  and  after  due  notice  of  hearing,  and 
certain  taxpayers  and  residents  of  the  territory 
sought  to  be  incorporated  have  duly  appealed 
from  the  order,  and  claim  that  it  is  void, 
because  in  makine  such  order  the  circuit  court 
performed  a  legislative  function,  and  that  the 
sections  of  the  statute  authorizing  the  making 
of  such  order  are  for  that  reason  unconstitu- 
tional. This  is  the  only  question  in  the  case 
that  we  find  it  necessary  to  consider.  The  sec- 
tions of  the  statute  which  authorize  the  pro- 
ceeding in  question  are  §§  854-^6,  inclusive,. 
Sanborn  &  Berry  man's  Anno.  Stat,  and  they 
may  be  summarized  as  follows:  Section  854 
provides  that  any  part  of  any  town  or  towns 
not  less  than  \  oaile  in  area,  and  not  included 
in  anv  village,  all  lying  in  the  same  county, 
containing  a  resident  population  not  less  than* 
800,  or  territory  situated  as  above  described, 
not  less  than  1  square  mile  in  area,  containing 
a  resident  population  of  400  or  upwards  to  each 
square  mile,  may,  upon  compliance  with  the 
conditions  of  this  chapter,  beoome  incorporated 
as  a  village,  etc.  Section  855  provides  that  the 
person?  intending  to  make  the  application  for 
mcorporatioo  shtul  cause  to  be  made  an  accu- 
rate survei^  and  map  of  the  territory  proposed 
for  such  village,  showing  the  courses  and  dis- 
tances of  the  boundaries  and  quantity  of  land 
contained  therein.  The  accuracy  of  toe  survey 
and  map  shall  be  verified.  They  shall  also- 
cause  to  be  msde  an  accurate  census  of  the 
resident  population  of  such  territory  as  it  may 
be  on  some  day  not  more  than  ten  weeks 

Previous  to  the  time  of  application.  §  856. 
*he  map,  survey,  and  census  shall  be  left  at 
some  place  in  such  territory  for  inspection  and' 
examination  at  all  reasonable  hours  by  any* 
person  interested  for  five  weeks  from  the  post- 
ing of  the  first  notice  of  application.    g§  857^ 
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S58.  Tbe  iDtendiog  applicanls  shall  give  no- 
tice, which  shall  be  posted  in  public  places,  and 
published  for  six  weeks  prior  to  dale  of  bearing, 
that  they  will  apply  to  the  circuit  court  for  an 
order  incorporating  the  territory  described  in 
«ach  notice  as  a  village.  Such  notice  shall  also 
contain  a  reference  to  place  where  map,  survey, 
and  census  may  be  examined.  §  859.  The 
application  shall  be  signed  by  not  less  than  five 
taxpayers  and  residents  of  the  territory,  and 
«ball  set  forth  the  boundaries  of  the  territory, 
population,  etc  Section  860  provides  that  the 
court  shall  hear  all  parties  interested  for  or 
against  such  application  who  shall  seasonably 
appear,  may  adjourn  such  hearing,  direct  a  re- 
surrey  to  be  made  or  new  census  to  be  taken, 
etc.  Section  861  provides:  *  *If  the  cou  rt  after 
such  hearing  shall  be  satisfied  of  the  correctness 
of  any  such  survey  or  re-survey  and  census, 
that  all  the  requirements  of  the  statute  have 
been  complied  with;  that  the  lands  embraced 
in  such  territory  or  any  part  thereof  ought 
justly  to  be  included  in  the  proposed  village; 
that  the  interest  of  the  inhabitants  will  be 
promoted  by  such  incorporation:  and  that  such 
territory  as  ought  to  be  included  contained,  at 
the  time  such  census  was  first  or  subsequently 
taken,  the  population,  in  number  and  in  pro- 
portion to  the  quantity  of  land  therein,  required 
in  §  854,  it  shall  make  an  order  declaring  that 
auch  territory,  the  boundaries  of  which  shall 
therein  be  set  forth  by  courses  and  distances, 
and  which  may  be  enlarged  or  diminished  by 
such  court  from  the  boundaries  specified  in 
such  application,  as  justice  may  require,  shall 
be  an  incoiporated  village  by  the  name  specified 
in  such  application,  or  by  such  other  name  as 
the  court  shall  deem  proper,  if  the  electors 
thereof  shall  assent  thereto  as  hereinafter  pro- 
vided." It  also  provides  that  the  order  shall 
appoint  three  persons  to  act  as  inspectors  of 
election.  Sections  862-^64  provide  that  such 
inspectors  shall  give  notice  of  election  to  be 
held  in  such  territory  to  determine  if  such 
territory  shall  be  incorporated,  and  for  notice 
of  such  election,  and  for  filling  vacancies  in 
such  board  of  inspectors.  Sections  865,  866, 
provide  for  the  canvass  of  the  vote  on  such 
election,  and,  in  case  the  proposition  is  carried, 
for  the  filing  and  recording  of  the  petition, 
order  of  the  court,  and  all  papers,  together  with 
the  result  of  such  election,  with  the  register  of 
deeds,  and  that  they  shall  be  recorded  at  length 
within  ten  days  after  such  election,  and  that 
the  inhabitants  shall,  from  the  time  of  the 
recording  of  the  order  of  the  court  aforesaid, 
be  deemed  a  body  corporate.  The  court  found , 
in  making  tbe  order  appealed  from,  among 
other  things,  that  "the  lands  embraced  in  said 
territory  ought  justly  to  be  included  within  the 
proposed  village,  and  that  the  interests  of  the 
inhabitants  would  be  promoted  by  such  incor- 
poration." As  before  stated,  the  claim  of  the 
appellants  is  that  these  powers  attempted  to  be 
conferred  upon  the  circuit  court  are  legislative 
and  political  powers,  and  that  they  cannot, 
under  our  Constitution,  be  conferred  upon  a 
court. 

In  approaching  the  question  it  will  be  well  to 
first  quote  the  constitutional  provisions  which 
have  ao^  legitimate  bearing  on  it.  By  §  1  of 
art.  4  it  is  provided  that  the  legislative  power 
shall  be  vested  in  a  Senate  and  assembly.    By 
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§  3  of  art  11  it  is  made  tbe  duty  of  the  "lecis- 
lature"  to  provide  for  the  organization  of  cities 
and  incorporated  villages.    In  §  31  of  art.  4  tbe 
legislature  is  prohibited  from  enacting  any 
special  or  private  law  "for  incorporating  any 
town  or  village;"  and  by  §  82  of  the  same  article 
it  is  provided  that  tbe  legislature  shall  provide 
general  laws  for  the  transaction  of  any  busineai 
prohibited  by  §  31  aforesaid.     By  g  22  of  art 
4  it  is  provided  that  the  legislature  may  confer 
upon  the  various  county  ^ards  of  supervisors 
or  tbe  state  such  powers  of  a  local  legislative  and 
administrative  character  as  they  shall  from 
time  to  time  prescribe.    By  §  2  of  art.  7  the 
judicial  power  of  tbe  state  is  vested  in  oertaia 
courts,  of  which  the  circuit  court  is  one;  and  by 
g  8  of  the  same  article  tbe  Jurisdiction  of  the 
circuit  courts  is  laid  down.    This  last-named 
section   may  profitably  be  inserted  here.    It 
reads  as  follows:     *'The  circuit  courts  shall 
have  original  jurisdiction  in  all  matters,  civil 
and  criminal,  within  this  state,  not  excepted 
in  this  Constitution,  and  not  hereafter  pro- 
hibited by    law;    and    appellate   jurisdiction 
from  all  inferior  courts  and  tribunals,  and  a 
supervisory  control  over  the  same.     They  shall 
also  have  the  power  to  issue  writs  of  habeas 
corpus,  mandamus,  injunction,  quo  warranto, 
certiorari,   and  all  other  writs  necessary   to 
carry  into  effect  their  orders,  judgments,  and 
decrees,  and  give  them  a  general  control  over 
inferior   courts   and    jurisdictions."    In  this 
country  a  corporation  can  only  be  created  by 
legislative  enactment.     1  Dill.  Mun.  Corp.  4th 
eag  87.     Starting  with  this  unquestioned  gen- 
eral proposition,  several  plain  and  simple  de- 
ductions may  be  made  from  the  above-quoted 
constitutional  provisions  which  are  not  really 
contested  in  this  case.    These  deductions  are: 
(1)  That  villages  roust  be  created  by  act  of  the 
legislature,  and  not  by  the  courts;  (3)  that  they 
must  be  created  under  the  terms  of  a  general 
law,  and  not  by  special  act;  (3)  that  the  legis- 
lature may  delegate  local  legislative  and  ad- 
ministrative powers  to  county  boards  of  super- 
visors, and  to  no  other  officer  or  body,  save  in 
so  far  as  it  may  delegate  powers  of  local  self- 
government    to    municipal    corporations;   (4) 
that  the  circuit  court,  under  the  Constitution, 
is  purely  a  judicial  court    All  of  these  propo- 
sitions seem  to  us  so  plain  as  to  require  no  ar- 
gument in  their  support.     It  bein^  the  case, 
then,  that  the  legislature  must  provide  for  tbe 
incorporation  of   villages  by  general  law,  it 
follows  at  once  that,  as  to  all  villages  to  be 
formed  in  the  future,  this  law  must  perforce 
prescrit)e  certain  conditions    as    to  territory, 
population,  consent  of  the  residents,  etc..  upon 
compliance  with  which  conditions  the  law  is 
to  go  into  effect  in  a  particular  case.     The  law 
is  to  stand  upon  the  books  a  complete  law. 
The  legislative  will  and  discretion  has  acted, 
and  nothing  further  in  that  line  is  necessary, 
except  in  case  of  a  delegation  of  some  part 
of  the  legislative  power  to  the  county  boards. 
When  the  conditions  arise  upon  which  it  is  to 
go  into  effect,  and  the  existence  of  such  condi- 
tions is  properly  determined  and  announced,  it 
at  once  applies  to  that  particular  case,  and  a 
new  village  is  created;  not  by  the  happening 
of  the  conditions,  nor  by  the  determination  \if 
some  officer  or  body  that  such  conditions  have 
arisen,  but  by  the  energy  of  the  law  itself. 
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^blch  ;oes  Into  operation  upon  the  happening 
of  the  necessary  conditions.  Sach  laws  as 
these  are  very  freqnent,  and,  In  fact,  they  are 
pometimes  absolutely  neceraary  to  accomplish 
the  best  purposes  of  legislation.  Such  laws 
"were  considered,  and  their  validity  aflSrmed,  by 
this  couitin  8taU  ▼.  (/NeiV,  24  Wis.  149.  See 
also  Smith  y.  Janaville,  26  Wis.  291.  In  both 
of  these  cases  the  future  contingent  event  upon 
which  the  law  depended  was  the  favorable  re- 
sult of  a  popular  election,  and  it  was  held  in 
both  instances  that  such  an  event  was  a  future 
contingency  upon  which  the  law  might  prop- 
erly be  limited,  to  take  effect,  and  that  such  a 
provision  did  not  constitute  a  delegation  of  leg- 
Illative  power  to  the  people.  The  same  subject 
was  discussed  in  the  recent  case  of  Dowling  t. 
jMncashireIn$:  Co.  92  Wis.  68. 81  L.  R.  A.  112, 
and  the  doctrine  of  the  O^Neill  and  Janes- 
"ville  Cases  approved.  In  that  case  Mr.  Justice 
Pinney  quotes  a  very  clear  and  lucid  statement 
-of  the  principles  laid  down  by  the  supreme 
court  of  PenDsylvaoia,  as  follows:  "The  leg- 
islature cannot  delegate  its  power  to  make  a 
law,  but  it  can  make  a  law  to  delegate  a  power 
to  determine  some  fact  or  state  of  things  upon 
-which  the  law  makes,  or  intends  to  make,  its 
•own  action  depend."  This  brings  us  naturally 
to  the  simple  and  only  question  in  this  case, 
namely,  Does  the  law  before  us  go  into  opera- 
tion upon  the  happening  of  a  certain  state  of 
facts  to  be  determined  by  the  circuit  court,  or 
•does  it  authorize  and  require  the  court  to  go 
further  and  not  only  determine  facts,  but  pass 
it!*  judgment  upon  questions  of  le^ri^tative  dis- 
creiinn?  If  the  first  branch  of  this  question 
-can  be  answered  in  the  affirmative  and  the  lat- 
ter branch  in  the  negative,  then  the  law  must 
"he  sustained,  because  the  asrcrtainmentand  de- 
teimination  of  questions  of  fact  is  clearly  an 
-exeicise  of  purely  judicial  power.  If,  on  the 
other  hand,  the  latter  branch  of  the  question 
TTiust  be  answered  in  the  affirmative,  then  the 
law  cannot  be  sustained,  because  such  power 
cannot  be  delegated  to  the  circuit  court  under 
-our  Constitution. 

There  are  a  number  of  the  questions  upon 
-which  the  court  is  required  to  pnss  when  mak- 
ing the  preliminary  order  of  incorporation  un- 
der §^  861,  Rev.  Stat,  which  are  unquestionably 
pure  qnei^tions  of  fact.  Such  questions  as 
•whether  the  survey  is  correct,  whether  the 
census  is  correct,  whether  the  population  is  as 
large  as  the  statute  requires  in  proportion  to 
the  area,  and  whether  the  statutory  require- 
inenls  have  been  complied  with,  are  all  ques- 
tions of  fact;  and  no  reason  is  perceived  why 
the  court  may  not  properly  be  authorized  to 
inquire  into  and  determine  these  facts,  nor 
why  it  may  not  order  an  election  and  appoint 
inspectors.  But  the  other  questions  upon 
which  the  court  is  required  to  pass  are  of  a 
different  nature,  and  we  see  no  escape  from 
the  conclusion  that  in  passing  upon  and  de- 
ciding them  the  circuit  court  determines  leg- 
islative or  political  questions.  These  ques- 
tions are  (1)  whether  the  lands  embraced  in 
the  petition  ought  justly  to  be  included  in  the 
TillMge,  and  (2)  whether  the  interest  of  the 
inhabitants  will  be  promoted  by  such  incor- 
poration. Furthermore,  the  provison  author- 
izing the  court  to  enlarge  or  diminish  the 
boundaries  of   the  village  as  justice  may  re- 
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quire  teems  to  us  equally  an  exercise  of  leg- 
islative power.  It  is  vigorously  claimed  by 
the  respondents  that  these  last-named  questions 
are  in  truth  questions  of  fact  only,  but  it  seems 
to  us  that  this  claim  is  utterly  untenable. 
There  is  no  proper  sense  in  which  they  can  be 
said  to  be  questions  of  fact.  They  are,  rather, 
ultimate  corclusions  from  all  the  facts.  Given 
all  the  tfacts  which  the  legislature  require, — 
the  area,  the  population,  the  census,  the  map, 
the  notices, — and  does  the  order  calling  an 
election  follow?  By  no  means.  The  circuit 
court,  in  addition  to  determining  Uiese  facta^ 
must  then  say  whether,  in  its  judgment,  it  is 
best  that  there  should  be  a  village.  This  is 
no  true  quv-stion  of  fact.  It  is  a  mental  con- 
clusion, which  may  be  based  alone  on  the  pre- 
vious bias  of  the  mind  of  the  presiding  judge 
as  to  the  expediency  of  a  smaA  settlement  as- 
suming corporate  powers  and  obligations.  A 
circuit  judge  could  prevent  the  formation  of  a 
single  new  village  in  his  entire  circuit,  not- 
withstanding every  requisite  condition  of  fact 
were  present,  simply  because  he  believed  that 
it  was  really  best  for  small  communities  to  re- 
main unincorporated.  It  is  very  plain  to  us 
that  this  belief  or  conclusion  of  mind  of  the 
circuit  judge  is  not  a  future  event  or  fact  or 
state  of  facts  upon  which  a  law  may  be  prop- 
erly made  to  depend.  The  sum  and  substance 
of  the  law  is  this:  Villages  may  be  incorporated 
if  the  circuit  court  thinss  best.  This  amounts 
to  nothing  more  nor  less  than  the  vesting  in 
the  circuit  court  of  the  powers  of  a  third 
house  of  the  legislature,  which  must  be  exer- 
cised in  the  affirmative  before  a  village  can  ex- 
ist. The  legislature  has  passed  the  law,  the 
governor  has  signed  it,  and  it  has  gone  on  the 
statute  book,  but  the  circuit  judge  in  everv 
case  must  add  his  concurrence  before  it  is 
operative.  The  question  as  to  whether  incor- 
poration Is  for  the  best  interest  of  the  com- 
munity in  any  case  is  emphatically  a  question 
of  public  policy  and  statecraft,  not  In  any 
sense  a  judicial  question;  and  in  attempting  to 
submit  that  question  to  the  decision  of  the  cir- 
cuit court  the  legislature  has  undoubtedit 
done  that  which  the  Constitution  forbids.  If 
the  decii'ion  of  that  question  is  to  be  delegated 
to  any  officer  or  body,  it  must  certainly  be  to 
the  county  board  of  supervisors.  That  part 
of  the  section  also  which  places  the  whole 
question  of  the  boundaries  of  the  proposed 
village  under  the  control  of  the  court  is  equally 
objectionable.  This  also  vests  In  the  court, 
without  appeal,  the  decision  of  the  entire  ques- 
tion as  to  what  territory,  and  consequently 
what  people,  shall  comprise  the  new  village. 
Here,  again,  the  court  must  decide  the  ques- 
tion of  political  expediency,  which  is  very 
plainly  a  question  to  be  decided  by  the  legisla- 
tive branch  of  the  government  alone. 

In  conformity  with  the  views  here  expressed 
will  be  found  a  number  of  decisions  ox  courts 
of  last  resort  in  various  states.  People,  Shum- 
tray,  v.  Bennett,  29  Mich.  451, 18  Am.  Rep. 
107;  State,  Ltiley,  v.  Simons,  82  Minn.  640; 
Oaksbvrg  v.  Bawktnson,  76  111.  158;  State  v. 
Armstrong,  8  Sneed,  684;  Territory,  Felly,  v. 
Stewart,  1  Wash.  98,  8  L.  R.  A.  106;  Peopfey. 
Nevada,  6  Cal.  143;  People  v.  Carpenter,  24  N. 
Y.  86.  It  is  true  that  a  number  of  cotirts  of 
eminent  respectability  have  taken  a  different 
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Tiew  of  the  qneslion  bere  involved.  In  the 
states  of  EftDsas,  Iowa,  Missouri,  and  Ne- 
braska, the  courts  have  inclioed  to  uphold  the 
validity  of  legislation  siniilar  in  some  respects 
to  that  before  us.  The  decisioDS  relied  oo  in 
these  states,  however,  do  not  by  any  means  all 
sustain  the  validity  of  the  law  here  in  ques- 
tion. For  instance,  in  the  cases  of  Ford  v. 
J^orth  Dei  Moina,  80  Iowa,  626,  and  People, 
BhodeB,  V.  Fleming,  10  Colo.  558,  the  only  ac- 
tion that  the  court  was  authorized  to  take  was 
to  appoint  commissioners  to  call  an  election, 
the  question  being  determined  by  the  electors. 
In  these  cases  it  was  rightly  held  that  this  act 
was  not  the  exercise  of  legislative  power. 
Keither  does  the  case  of  Burlington  v.  Leebrick, 
48  Iowa,  2{>3,  sustain  this  law.  In  the  last- 
named  case  the  law  under  consideration  was  a 
law  providing  for  the  extension  of  the  corpo- 
rate limits  of  a  city,  and  by  its  terms  the  court 
was  authorized  to  examine  and  decide  the  ques- 
tiou  whether  the  proposed  addition  was  prop- 
erly laid  out  and  platted,  and  whether  justice 
and  equity  required  that  it  should  be  annexed 
to  the  city.  The  court  decides  that  these  are 
questions  of  fact  which  may  properly  be  sub- 
mitted to  a  court.  Under  a  statute  almost 
identical  in  terms  this  decision  was  followed 
by  the  supreme  court  of  Nebraska  in  Wahoo 
▼.  Dickineoht  28  Neb.  426.  The  supreme  court 
of  Kansas  has  also  followed  Burlington  v. 
Jjeehrick  and  Wahoo  v.  Dickineon  upon  a  ques- 
tion of  enlargement  of  boundaries  of  an  exist- 
ing corporation  in  CcUlen  v.  Junction  City,  43 
Kan.  627,  7  L.  R.  A..  736.  It  is  here  decided 
that  the  question  whether  the  extension  of  the 
limits  of  an  existing  city  "will  be  to  the  inter- 
est of  the  city,  and  will  cause  no  manifest  in- 
jury to  the  persons  owning  the  land"  proposed 
to  be  included,  is  a  question  of  fact  which 
may  properly  be  submitted  to  a  court,  although 
in  the  same  case  the  principle  is  recognized 
and  stated  that  *'.he  power  to  create  and  regu- 
late municipal  corporations,  define,  extend,  or 
limit  their  boundaries,  ...  is  the  exercise 
of  a  purely  legislative  authority."  The  ques- 
tion was  the  same  in  Forsythe  v.  Hammond^  68 
Fed.  Hep.  774.  Now,  in  all  these  cases  of  ex- 
tension of  boundaries  the  question  of  the  crea- 
tion of  a  municipal  corporation  is  entirely  ab- 
sent. In  none  of  them  has  the  court  a  word 
to  say  or  any  discretion  to  exercise  upon  the 
question  whether  a  municipal  corporation 
shall  or  shall  not  exist;  and  while  it  is  undenia- 
ble that  the  reasoning  of  some  of  these  cases 
would  apply  with  equal  force  to  a  case  of  the 
creation  of  a  new  corporation,  it  Is  equally  un- 
deniable that  the  exact  question  before  us  is 
not  in  those  cases.  We  do  not  deem  it  neces- 
sary to  further  notice  the  authorities  cited  to 
sustain  the  constitutionality  of  the  act  in  ques- 
tion. Many  of  them  have  palpably  no  t)earing 
on  the  question  before  us,  while  some,  like 
Kayter  v.  Bremen,  16  Mo.  8i3,  certainly  tend  to 
sustain  the  respondents'  positioj.  The  reason 
ing  of  these  cxses  is  entirely  unsatii>fact'-* y  to 
us,  and  while  we  should  piefer  lo  sustain  the 
law,  if  possible,  especially  a  law  which  has 
been  acted  upon  for  a  number  of  years,  and  un- 
der which  important  interests  have  ^lown  up, 
we  cannot  stultify  ourselves  by  saymg  that  a 
law  is  constitutional  which  our  reason  assures 
us  is  not. 
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The  principles  we  hold  in  this  case  are 
simple:  (1)  The  creation  of  municipal  corpora- 
tions is  the  exercise  of  legislative  power;  (2> 
legislative  power  cannot  be  delegated  save  as 
authorized  by  the  Constitution  Itself;  (3)  the 
circuit  court,  under  the  Constitution,  is  purely 
a  judicial  court,  and  is  not  authorized  to  recei?e 
or  exercise  leglislative  powers  of  any  kiod; 
(4)  the  act  of  determining,  either  tentatively 
or  finally,  whether  it  is  for  the  best  interest  of 
the  people  that  they  should  be  incorporated 
into  a  village,  and  fixing  the  boundaries,  is 
not  the  determination  of  a  mere  question  ot 
fact,  but  is  the  exercise  of  legislative  discrelio 
and,  if  such  power  be  delegated  at  a'l, 
must  be  delegated  to  the  proper  bodies  nam 
in  the  Constitution. 

Order   renereed,  and  cause  remanded  w 
directions    to  dismiss   the  incorporation 
ctedings. 

Marahall,  J.,  dissenting: 

I  am  unable  to  ci'Ucur  with  the  Jud^^e 
of  the  court  in  this  case,  and  on  account  of  tt 
importance  of  the  questions  involved  I  deem 
a  duty,  in  addition  to  recording  my  dissent,  t» 
stjite  clearly  the  reasons  therefor.    There  is  n<^ 
difference  of  opinion,   not   the    slightest,  i 
respect  to  the  constitutional  division  of  power 
between  the  legislative  and  judicial  branches 
of  the  government  under  our  system,  and  the 
importance  of  recognizing  the  scope  and  limi- 
tations of  the  powers  of  each.    The  govern- 
ment is  divided  into  three  separate  and  dis- 
tinct departments;  the  legislative,  executive, 
and  judicial.     The  court  cannot  make  the  law. 
That  power  is,  by  the  Cons^limtion,  vested  ex- 
clusively in  the  legislature;  and  any  law  which 
confers  or  attempts  to  confer  such  power  upc 
the  court  or  any  ministerial  or  any  executi* 
officer  is    unconstitutional  and    void.    The 
propositions  are  too  well  settled  to  be  open  to 
any  discussion   whatever.    The  question  here 
presented  is.  Does  the  law  of  this  state  fot 
the  creation  of  villages  confer  upon  the  court 
legislative  power;  that  is,  power  to  make  lawsT 
It  must  be  conceded  that,  while  the  legislature 
cannot  delegate  power  to  make  law,  ii  ma> 
make  a  law  to  take  effect  only  on  the  ascer- 
tainment of  certain  facts  and  condiiioos,  an 
may  delegate  the  duty  to  determine  the  exist 
ence  or  nonexistence  thereof  to   some    otbt 
branch  of  the  government.     This  subject  ws 
fully  and  exhaustively  discussed  in  Doi/Dling^. 
Lancasfiire  Ins.  Co.   92  Wis.  63,  81  L.  R  A. 
1 12.    It  must  f  urt  her  be  conceded  that  the  1e^ 
lature  may  confer  the  duty   of  determinmg 
when  such  facts  and  conditions  exist  upon  the 
courts.     So    far,  I   understand,    there    is  do 
difference  of  opinion  between  myself  and  my 
brethren.    The  law  under  consideration  pro- 
vides, in  effect,  that  whenever  the  people  of 
any  part  not  less  than  i  mile  square  of  any 
town,  and  not  included  in  any  villace,  all  lying 
in  the  same  county,  which  shall  contain  a  resi- 
dence population  of  800  persons  or  more,  and 
the  circumstances  are  such  that  the  interests  of 
the  inhabitants  of  such  territory  will  be   pro- 
moted by  its  incorporation,  and  such  facts  and 
conditions  shall  be  made  satisfactorily  t»  ap 
pear  to  the  court  in   the  manner  provided  by 
statute,  the  electors  of  such  territory  Bbali  be 
permitted  to  determine  for  themselves  whetber 
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they  deflire  such  iDcorporation  or  not,  and,  if 
they  decide  in  favor  of  such  incorporation, 
then  that  such  territory  shall  constituie  a  vil- 
lage corporation  under  the  laws  of  this  state. 
Now,  here  again  we  are  all  in  accord  that 
every  fact  or  condition,  properly  so  called, 
the  ascertainment  of  which  is  prvrequisite  to 
incorporation,  may  properly  be  left  *to  the 
courts  for  determination;  but  my  brethren  hold 
that  such  questions  as  whether  the  interests  of 
the  inhabitants  of  the  territory  will  be  promoted 
or  not  by  the  proposed  incorporation,  and 
whether  the  whole  or  a  part  only  of  such  terri- 
tory should  be  included,  are  not  such  facts  or 
conditions;  and  to  that  I  dissent.  The  strong- 
est authority  relied  upon  against  the  constitu- 
tionality of  the  act — State,  LuUy,  v.  Simons,  33 
Minn.  540 — sustains  it,  save  only  in  respect  to 
the  matters  which  this  court  holds  to  be  fatal 
defects.  It  \a  there  distinctly  held  that  the 
power  to  determine  whether  the  public  ioterests 
will  be  subserved  by  incorporation  or  not,  and 
what  particular  territory  should  tie  included  in 
the  corporate  limits,  involves  the  exercise  of 
purely  legislative  power,  and  for  that  reason 
the  act  is  uoconstltutional.  If  the  weight  of  ju- 
dicial authority  were  in  accordance  with  State, 
Lulej/,  V.  Simons,  eupra,  in  view  of  the  many 
resppciable  authorities  in  opposition,  I  might 
yet  hesitate  to  sav  that  our  village  law  is  un- 
constitutional at  this  late  day,  after  it  has  been 
on  the  stiitute  books,  and  recognized  by  all  de- 
partments of  the  government  as  valid,  for 
nearly  a  quarter  of  a  century,  and  villages 
have  in  the  meantime  been  created  under  it  in 
every  county  of  the  state.  To  destroy  them 
now,  after  such  long  acquiescence,  when  to  do 
so  will  lead  to  great  complications  and  embar- 
rassments in  public  affairs,  is  not  warranted, 
unless  the  constitutionality  of  the  law  is  clear 
beyond  all  reasonable  controversy.  If  there  is 
a  reasonable  doubt  in  respect  to  the  subject, 
tbbt  is  sufficient  to  sustain  the  law.  Cooper  v. 
Teifair,  4  U.  8.  4  Dall.  14, 1  L.  ed.  721;  Sharp- 
ies V.  Philadelphia,  21  Pa.  147,  59  Am.  Dec. 
759;  Adana  y.  Howe,  14  Mass.  840;  Fishsr  y. 
McGirr,  1  Gray,  1,  61  Am.  Dec.  881;  State, 
Dome,  V.  Wilcox,  46  Mo.  458.  To  be  sure,  if  an 
act  be  unconstitutional  when  passed,  it  cannot 
become  any  the  less  so,  generally  speaking,  by 
long  acquiescence  therein.  Nevertheless  courts 
have  always,  and  very  properly,  when  an  act 
has  been  recognized  as  valid  for  a  long  period 
of  years,  and  large  interests  have  grown  up 
under  it,  particularly  when  it  pertains  to  the 
agencies  by  or  through  which  the  sovereignty 
of  the  state  is  exercised,  been  very  slow  to  pro- 
nounce it  unconstitutional,  and  have  not  done 
so  unless,  as  stated,  its  unconstitutionality  was 
made  clear,  and  beyond  alt  reasonable  question. 
In  sustaining  such  laws  the  courts  have  gone 
so  far  as  to  hold  that  long  acquiescence  may 
control  even  where  constitutional  questions  are 
involved.  Dean  v.  Borcheeniue,  80  Wis.  286. 
I  invoke  the  rule  referred  to,  recognizing  that 
the  question  of  whether  the  features  of  the  law 
requiring  a  determination  of  such  subjects  as 
whether  the  welfare  of  the  people  will  be  pro- 
moted, and  what  territory  should  be  included, 
require  the  exercise  of  legislative  power,  is  not 
free  from  doubt.  I  go  no  further,  and  need 
not  for  the  purposes  of  this  opinion,  than  the 
rule  requiring  that  the  law  should  be  sustained 

88  Lh  R.  A. 


unless  shown  to  be  unconstitutional  beyond 
reasonable  controversy.  That  at  least  such 
controversy  exists,  1  may  safely  rely  upon  the 
numerous  authorities  hereafter  referred  to. 

The  supreme  court  of  Minnesota,  in  the  de- 
cision cited,  is  supported  by  Galesburg  v. 
BatDkiruon,  75  HI.  158;  People  Shumway,  v. 
Bennett,  29  Mich.  451,  18  Am.  Rep.  107;  while 
it  is  directly  opposed  by  CaUen  v.  Junction 
City,  48  Kan.  682,  7  L.  R.  A.  736;  -Burlington 
y.  Led)rick,  48  Iowa,  252;  Emporia  y.  Smith, 
42  Kan.  488;  Kayur  v.  Bremen,  16  Mo.  88; 
Huling  y.  Topeka,  44  Ean.  577;  Hvrla  y. 
Kansae  City,  46  Ean.  788;  State,  Bead,  v. 
Weatherby,  45  Mo.  17;  StaU,  Dome,  v.  Wilcox, 
Id.  458;  Lammeri  y.  Lidwelf,  62  Mo.  188,  21 
Am.  Rep.  411;  Wahoo  y.  Dickinson,  28  Neb. 
426;  Grusenmeyer  y.  Logansp^trt,  76  Ind  549; 
Forsythe  v,  Uammond,  68  Fed.  Rep.  774,  and 
many  other  cases  that  might  be  cited.  As  said 
by  counsel  for  respondent,  in  nearly  all  the 
states  where,  like  our  own,  the  Constitution 
prohibits  the  incorporation  of  villages  by 
special  laws,  and  requires  the  legislature  to 
provide  for  such  incorporation  by  general  law, 
there  exists  legislation  havinf^  all  the  essential 
features  of  that  under  consideration.  From 
the  very  nature  of  things,  the  only  way  the 
leffislature  can  provide  for  the  creation  of 
yillages  by  a  general  law  is  to  prescHbe  the 
particular  conditions  under  which  particular 
territory  may  have  corporate  existence,  and 
then  vest  in  some  tribunal  the  power  to  deter- 
mine when  such  conditions  exist,  and  to  de- 
clare the  law  in  force  in  respect  to  such  terri- 
tory.  The  whole  subject  was  considered  in  the 
circuit  court  of  the  United  Btates  for  the  dis- 
trict of  Indiana  to  Fersythe  v.  Hammond,  68 
Fed.  Rep.  774,  where  was  involved  thi*  consti- 
tutionality of  the  general  law  of  the  state  of  Ib- 
diana  for  the  creation  of  municipal  bodies  and 
the  change  of  the  boundaries  of  such  bodies. 
The  supreme  court  of  Indiana,  in  Qrttsenmeyer 
v.  Ijogansport,  svprn,  had  sustained  the  law, 
and  the  Federal  court  decided  likewise.  It 
was  contended  that,  though  the  legislature  had 
in  many  instances  conferred  the  power  upon 
the  courts  to  adjudee  the  annexation  of  terri- 
tory to  municipal  Bodies,  such  exercise  of 
power  was  political  and  legislative;  therefore 
that,  under  the  Constitution  of  Indiana,  the 
courts  could  not  exercise  it  Baker,  district 
judge,  in  deciding  the  case,  said,  in  effect:  The 
Constitution  requires  the  legislature  to  provide 
by  general  laws  for  the  creation  of  municipal 
bodies.  No  limitation  is  placed  upon  its 
power  to  confer  upon  any  tribunal  it  ma^ 
select  authority  to  determine  when  the  condi- 
tions are  present  which  shall  create  such 
bodies.  The  power  to  hear  and  determine 
whether  the  conditions  prescribed  by  law  for 
the  creation  of  such  bodies  exist  or  not  is 
judicial  in  its  nature,  and  may  properly  be  con- 
ferred upon  the  courts.  Under  such  a  system 
the  creation  of  the  corporation  or  its  enlarge- 
ment is  not  the  act  of  the  court,  but  the  act  and 
result  of  the  law.  Authorities  other  than  those 
mentioned  may  be  found  opposed  to  the  views 
above  expressed,  but  we  may  safely  venture 
the  assertion  that  the  great  weight  of  judicial 
authority  is  in  favor  oftbe  contention  that  the 
questions  of  whether  the  incorporation  will 
promote  the  interests  of  the  people  or  not,  and 
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whether  the  territory  requested  to  be  iDOor- 
porated  in  whole  or  id  part  only  should  be  in- 
cluded in  the  incorporation,  are  quefftioos  of 
fact  or  conditions  which  may  properly  be  left 
to  the  courts  for  judicial  determination.  In 
C(Ulen  V.  Junction  City,  wpra,  chapter  69, 
Laws  1886  of  the  state  of  Kansas,  was  under 
consideration.  It  provides  that  proceedings  to 
change  the  boundaries  of  a  city  shall  be  by  pe- 
tition to  the  district  court,  and  that  if,  on  the 
hearing,  the  judge  shall  be  satisfied  that  add- 
ing the  territory  to  the  city  will  be  to  its  in- 
terests, etc.,  he  shall  so  find,  etc.  On  the  sub- 
ject of  whether  such  determioation  involves  a 
question  of  fact  only,  proper  for  judicial  con- 
sideration and  decision,  the  court,  speaking 
through  Simpson,  C,  all  the  justices  of  the 
court  concurring,  said:  "This  question  is  one 
about  which  courts  of  last  resort  differ,  their 
decisions  beiDgboth  contradictory  and  antngo- 
nistic.  It  being  a  question  of  doubt,  therefore, 
it  should  be  resolved  in  favor  of  the  law,  as  it 
is  a  wel]-$>ettled  rule  that  the  action  of  the  law- 
making power  must  in  all  cases  be  applied, 
unless  it  is  manifestly  in  contravention  of  the 
Constitution;"  and  further  said,  io  effect,  that 
the  act  only  requires  the  judicial  ascertainment 
of  facts  which  shall  give  effect  to  the  law. 
It  is  the  nature  of  an  action  in  which  the  rights 
of  all  th^ parties  interested  can  be  determined. 
In  Bvrlington  v.  Leebrirk,  supra,  §  431 ,  Code 
Iowa,  was  under  consideration.  It  prescribes 
the  proceedings  for  annexing  contiguous  ter- 
ritory to  incorporated  cities  and  towns,  and 
provides  that  it  shall  be  by  petition  to  the  cir- 
cuit court  of  the  county,  setting  forth  cer- 
tan  facts;  provides  for  a  hearing  on  such 
petition  before  the  court,  and  that,  if  such 
court  finds  the  allegations  to  be  true, 
and  that  justice  and  equity  require  that 
said  territory,  or  any  part  thereof,  shall  be 
annexed  to  such  corporation,  a  decision  shall 
be  entered  accordingly.  It  will  be  seen  that 
the  Iowa  law  contains  all  the  elements  regarded 
by  my  brethren  as  particularly  contravening 
the  Constitution;  that  it  requires  the  court  not 
only  to  determine  the  justice  of  the  application, 
but  to  determine  what  part  of  the  territory 
shall  be  annexed  and  what  not.  The  supreme 
court,  speaking  through  Day,  J.,  said,  in  ef- 
fect: The  facts  are  alT  issuable.  They  are  all 
proper  for  judicial  determination.  The  court 
is  required  to  determine  the  facts  of  the  par- 
ticular case,  and  determine  whether  it  comes 
within  the  operation  of  existing  law.  That  is 
a  judicial  not  a  legislative  act.  In  Wahoo  v. 
Dickinson,  28  Neb.  426,  the  general  law  of 
Nebraska  in  relation  to  the  same  subject  was 
tinder  consideration,  which  law  requires  the 
court  to  find  whether  the  allegations  of  the  pe- 
tition for  incorporation  are  true,  and  whether 
the  territory,  or  some  part  of  it,  would  receive 
material  benefit  from  its  annexation  to  the 
city,  or  that  justice  and  equity  require  such 
annexation.  These  questions  were  held  to  be 
of  a  jtidicial  character,  and  properly  within 
the  jurisdiction  of  the  court,  the  proceedings 
being  in  the  natureof  an  action  where  the  parties 
interested  in  the  subject  are  brought  into  court, 
and  their  rights  determined.  The  law  of  the 
stateof  Missouri  CBe  V.Stat.  1846,chap.  175)  pro- 
vides that  towns  may  be  incorporated  on  peti- 
tion to  the  court  of  two  thirds  of  the  inhabit 
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tants,  setting  forth  certain  facts,  in  case  tlw 
court  is  satisfied  of  the  existence  of  such  facta, 
and  that  the  prayer  of  the  petition  is  reasoo- 
able.  The  law  was  held  constitutional,  for  the 
reason  that  the  duties  imposed  upon  the  court 
are  judicial,  not  legislative,  in  their  nature. 
Kayser  v.  Bremen,  supra.  In  Ford  ▼.  Horik 
IksMoin'es,  80  Iowa,  626,  the  court,  referrinr 
to  the  law  of  that  state  passed  in  lS5f<,  provid- 
ing for  the  organization  of  municipal  corpora- 
tions by  proceedings  in  the  county  court,  simi- 
lar to  those  provided  in  this  state  for  the  or- 
ganization of  villages,  said  in  effect:  Laws  of 
a  similar  nature  have  been  in  force  in  this  state 
for  thirty  years,  and  in  numerous  cases  their 
validity  recognized,  and  no  authority  has  been 
cited  for  consideration  that  supports  the  claim 
that  the  law  is  not  constitutional,  except  Pah 
pU,  Shumway,  v.  Bennett,  29  Mich.  451, 18  Am. 
Kep.  107.  We  may  here  say  that  the  Michi- 
gan case  is  referred  to  and  disapproved  in  nearly 
all  the  numerous  cases  above  cited. 

I  rest  the  case  without  extended  discassion 
of  principles,  contenting  myself  with  oUling 
attention  to  the  numerous  authorities  directly 
in  point.     All  the  cases  referred  to  fully  recog- 
nize that  the  court  cannot  make  the  law.    That 
must  be  done  by  the  legislative  branch  of  the 
government.    The  legislature  cannot  delegate 
its  powers  in  that  regard  to  the  court  but  it 
may  pass  a  'law.  complete  in  itself,  to  have  ef- 
fect as  to  a  particular  section  of  territory,  as  in 
the  case  of  the  incorporation  of  a  village,  city, 
or  town,  or  adding  contiguous  territory  thereto, 
upon  the  existence  of  certain  facts,  and  may 
vest  the  power  of  ascertaining  the  existence  or 
nonexistence  of  such  facts  in  the  courts.     It 
may  provide  that,  when  the   required   facts 
exist,  so  ascertained,  the  particular  section  of 
territory  sought  to  be  incorporated  shall  be  by 
the  court  declared  incorporated,  and  be  gov- 
erned by  the  law  in  relation  to  such  incorpora- 
tions.   The  body  politic  so  created  becomes 
the  creature  of  the  legislature,  not  of  the  court. 
It  derives  all  its  powers  from  the  law  passed  as 
a  perfect   enactment  of  the  legislative  wilL 
The  court  merely  gives  to  such  law  application 
when  the  statutory  requisites  are  judicially  as- 
certained to  exist.     We  entered  upon  the  dis- 
cussion with  the  presumption  in  favor  61  the 
law,  recognizing  the  rule  that  it  should  not  be 
declared  void  unless  shown  to  be  so  beyond  all 
reasonable  controversy.    With   such    respec- 
table courts  sustaining  it  as  Missouri,  Kansas^ 
Nebraska,  Iowa,    and    Indiana,    if  anything 
more  is  needed  to  demonstrate  that  at  least 
there  is  a  reasonable  controversy  in  respect  to 
the   subject,    we  mav   cite   with  confidence 
the    able   opinion    of   Mr.    Justice    Harlan, 
speaking  for  the  court    in   Field  v.    Clark, 
148  U.  8.  693.  86  L.   ed.   810,    where    was 
involved  the  validity  of  the  reciprocity  clause 
of  the  tariff  act  of  1890,  in  which,  by  g  8, 
it  was  provided  that,    "with  a  view  to  se- 
cure reciprocal  trade,    .    .    .    whenever  and 
so  often  as  the  President  shall  be  satisfied  that 
the  government  of  any  country  producing  and 
exporting  sugars,  molasses,  coffee,  tea,    .    .   . 
and  other  articles,  imposes  duties  or  other  ex- 
actions upon  the  agricultural  or  other  products 
of  the  United  States, which,  in  view  of  the  free 
introduction  of  such  sugar,  tea,    .     .     .    and 
other  articles  into  the  united  States  he  may 
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deem  to  be  reciprocally  UDequal  and  unreason- 
able, lie  shall  have  the  power  and  it  shall  be 
his  duty  to  su8pend»  by  proclamation  to  that 
effect,  the  provisions  of  this  act  relating  to  its 
free  introduction  ...  for  such  time  as 
be  sball  deem  Just."  This  was  attacked  on  the 
ground  that  it  confers  legislative  power  upon 
the  executive  department  of  the  government. 
It  will  be  noted  that  the  act  conferred  upon  the 
executive  the  same  power  conferred  upon  the 
court  in  the  law  under  consideration,  chal- 
lenged as  not  inyolving  the  determination  of  a 
fact,  but  the  exercise  of  legislative  di:<cretion, 
that  is,  to  pass  upon  the  question  of  the  reason- 
ableness or  justice  of  allowing  the  act  to  be  in 
force;  the  question  of  whether,  under  the  cir- 
cumstances of  any  particular  c*ase,  the  interests 
of  the  people  of  this  country  demand  that  the' 
act  shall  be  or  shall  not  be  in  force.  After  a 
most  careful  examination  and  discussion  of 
the  whole  subject,  the  court  sustained  the  law, 
and  held,  in  effect,  that  the  feature  of  the  law 
referred  to  only  conferred  upon  the  President 
power  to  determine  facts:  that  the  language  re- 
qu'ringhim  to  examine  into  the  justice  of  giv- 
big  effect  to  the  tariff  law  or  suspending  it  In 
certain  cases  implied  that  he  should  examine 
into  the  regulations  existing  between  this  and 
other  countries,  and  determine  whether  they 
are  reciprocally  equal  and  reasonable  or  un- 
equal and  unreasonable.  Having  determined 
that  fact,  his  duty  was  prescribed  by  the  law, 
nothing  being  left  to  his  discretion  but  the  du- 
ration of  the  suspension;  that  this  relates  only 
to  the  enforcement  of  the  legislative  policy  es- 
tablished by  law.  Bays  Mr.  Justice  Harlan: 
'*  It  cannot  be  said  that  in  ascertaining  the  fact 
[the  question  of  whether  the  reciprocal  rela- 
tions are  equal  and  reasonable  or  unequal  and 
unreasonable]  and  issuiog  bis  proclamation  in 
obedience  to  the  legislative  will,  he  [the  pres- 
ident] exercises  the  function  of  making 
laws.  Legislative  power  was  exercised  when 
Congress  declared  that  the  suspension  should 
take  place  on  the  named  contingency.  He  is 
not  required  to  make  law,  but  is  made  the 
agent  to  ascertain  and  declare  the  event  when 
the  expressed  will  of  Congress  should  take  ef- 
fect. It  is  part  of  the  law  itself."  The  doc 
trine  so  clearly  stated  bj  Mr.  Justice  Harlan 
is  supported  by  a  long  line  of  decisions  in  the 
Federal  Supreme  and  other  courts,  and  shown 
to  have  been  recognized  in  the  administration 
of  Federal  affairs  from  the  foundation  of  the 
government.  It  requires  a  refinement  of  ju- 
dicial reasoning  and  analysis  much  greater  than 
I  am  capable  of  to  observe  any  substantial  dif- 
ference between  the  feature  of  the  tariff  law  so 
held  to  be  free  from  constitutional  objections 
and  that  in  our  general  village  law,  which  my 
brethren  conclude[is  uncocstitutional  and  void. 
We  find  the  precise  feature  in  the  village  law 
which  Mr.  Justice  Harlau  held  clearly  saved 
.  the  tariff  act  from  constitutional  objections, 
namely,  that  the  court,  having  determined  the 
facts,  including  whether  the  interests  of  the 
community  will  be  promoted  by  the  incorpo 
ration  or  not,  has  no  discretion  as  to  the  action 
to  be  taken  whether  the  law  sball  take  effect  or 
not  as  prayed  for  by  the  petitioners.  Such 
questions  having  been  determined,  the  law  pro 
vides  that  '*the  court  shall  make  an  order  de- 
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daring  the  territory    ...    an  incorporated 
village." 

This  opinion  has  been  drawn  out  to  a  con- 
siderable length,  but  the  importance  of  the  * 
questions  will  be  considered,  we  apprehend,  a 
sufficient  justification.  It  is  seldom  that  a 
question  of  such  grave  and  far-reaching  im- 
portance to  the  people  of  this  state  finds  its 
way  to  this  court  for  determination.  The  law 
in  question  has  been  recognized  as  valid,  as 
said  before,  for  upwards  of  twenty  years,  and 
villages  in  great  numbers  have  been  organized 
under  it,  and  now  exist  in  every  county.  They 
have  made  public  improvements,  incurred 
debts,  issued  securities  of  various  kinds,  which 
are  now  outstanding;  each  forms  a  part  of  the 
system  of  the  state  for  local  county  and  state 
taxation;  each  constitutes  a  separate  govern- 
ment for  manj^  purposes,  with  all  that  the 
term  implies;  forms  a  precinct  for  purposes  of 
election, ~ village,  county,  state,  and  national; 
and.  as  said  in  State,  licme,  v.  Wilcox,  supra, 
referring  to  a  similar  law  of  Missouri,  under 
similar  circumstances:  "Before  the  court 
would  be  justified  in  pronouncing  against  this 
system,  and  produciog  inextricable  confusion 
which  must  necessarily  follow,  it  should  fur- 
nish reasons  for  its  decision  at  once  clear,  co- 
gent, and  convincing."  My  brethren  are  con- 
vinced that  such  reasons  exist,  and  to  that  1 
am  unable  to  agree.  As  said  by  Dicon,  Ch. 
J.,  in  Dean  y.  BorcJttenivs,  supra,  where  a 
proposition  was  advanced  for  the  first  time 
that  all  the  village  and  city  charters  of  the 
state  theretofore  granted  were  unconstitutional 
and  void:  "The  uninterrupted  practice  of  a 
government  prevailing  through  a  long  series 
of  years,  and  the  acquiescence  of  all  its  depart- 
ments, legislative,  executive,  and  judicial, 
sometimes  becomes  imperative  even  on  consti- 
tutional questions.  If  ever  there  was  such  a 
case,  this  would  seem  to  be  one."* 


August  PRIEWE,  Appk, 
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1.  A  riparian  proprietor  does  not  Umo 
bis  rl^bts  as  such  by  aoquiesclog  in  the  drain- 
age of  low  marshy  land  and  tbe  lowering  of  a 
lake  on  which  bis  land  abuts  by  artificial  asenoies, 
where  this  is  for  the  benefit  of  the  riparian  own- 
ers  and  the  land  thus  uncovered  becomes  tbelrs. 

8«  The  state  cannot  take  away  or  de* 
strojr  the  rig^hts  of  a  riparian  owner 

without  his  consent  and  without  oompeosation 
and  without  due  process  of  law,  for  the  sole  pur- 
pose of  OeDefltlnflr  some  other  riparian  owner, 
or  for  any  other  mere  private  purpose. 

3.  The  destruction  of  a  lake  and  the 
creation  of  a  nnlsanee  thereby,  to  tbe  frreat 
Id  jury  of  a  riparian  owner,  cannot  be  authorized 

Nora.— For  protection  of  the  property  riirht  of 
riparian  owner,  ace  also  Romsey  v.  New  ITork  &  N. 
B.  H.  Co.  (N.  Y.»  16  L.  R.  A.  618;  and  Patten  Paper 
Co.  V.  Kaukauna  Water- Power  Co.  (Wis.)  28  U  ft. 
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by  the  leirlslature,  altbouffh  it  is  aotlnir  under  tbe 
nuiae  of  lefffsIatiDtr  for  the  public  health,  when  it 
to  done  merely  for  private  purpose!  and  tor  the 
sole  benefit  of  private  parties. 

(June  19. 180&> 

APPEAL  by  plaintiff  from  an  order  df  the 
Circuit  Court  for  Milwaukee  County  sus- 
taining: a  demurrer  to  a  complaint  in  an  action 
brought  to  enjoin  defendant  from  drainmgthe 
water  from  a  certain  lake.    Retened, 

Statement  by  Cassoday-t  Ch.  J.  : 

The  complaint  alleges,  in  effect:  That 
Muskego  lake  is  situated  within  the  bound- 
aries of  Waukesha  county  and  is  a  natural 
body  of  water,  and  up  to  1891  was  about  4^ 
miles  lonjc  and  \\  miles  wide  (its  greatest 
length  beinfc  from  north  to  south),  and  from 
1  to  10  feet  deep.  That  the  lake  was  regu- 
larly surveyed  and  meandered  by  the  United 
States  prior  to  the  admission  of  this  state  into 
the  Union,  and  coyered  about  8,600  acres  of 
land.  That  long  prior  to  1891  the  United 
States  patented  to  settlers  and  purchasers  the 
lands  lyine  in, about,  adjacent  to, and  border- 
ing upon,  that  lake,  together  with  the  riparian 
rights,  water  rights,  privileges, and  easements 
incident  to,  in  connection  with, and  adjacent 
to  said  lake.  That  the  lake,  at  all  times 
prior  t(f  the  acts  complained  of,  abounded  in 
fish  and  game  in  great  quantities.  That  it 
was  navigable  for  sail, steam,  and  row  boats, 
and  much  used  for  business  «and  pleasure. 
That  upon  the  northerly  side  a  large  number 
of  small  creeks  and  living  streams  of  water 
flowed  into  the  lake,  and  the  waters  in  the 
lake  constantly  moved  towards  the  south. 
That  at  the  southern  end  of  the  lake  was 
an  outlet,  which  emptied  into  Wind  Lake,  in 
Racine  countv.  That  ever  since  1875  the 
plaintiff  has  been  and  is  now  the  owner  in 
fee  simple  and  in  the  possession  of  66 i  acres 
of  land,  described,  adjacent  to  and  upon  the 
north  side  of  Lake  Muskego,  and  in  contact 
with  the  waters  thereof,  having  a  natural 
frontage  line  upon  that  lake  of  about  100  rods. 
That  during  that  period  he  has  been  and  now 
is  engaged  In  the  business  of  farming,  stock 
raising,  and  maintaining  a  club  house,  lodg- 
ing house,  and  resort,  with  boats  and  hunt- 
ing and  fishing  tackle,  both  for  use  and  rent 
upon  the  waters  of  that  lake.  That  the  plain- 
tiff had  erected  thereon  houses,  bams,  stables, 
fences,  and  other  improvements,  situated 
near  to  and  adjacent  to  the  lake.  That  the 
lake,  prior  to  the  acts  complained  of,  was  a 
source  of  health,  pleasure,  aud  profit  to  the 
plaintiff  and  his  guests,  and  the  public  in 
general.  That  the  plaintiff  made  great  use 
of  the  waters  of  the  lake,  and  of  the  riparian 
rights  belonging  to  and  forming  a  part  of 
his  premises,  in  connection  wiui  his  farm, 
club  house,  dwelling  house,  boarding  house, 
etc.  That,  prior  to  the  acts  complained  of, 
his  premises  were  worth  $9,000.  That, 
since  the  earliest  settlements  in  the  vicinity, 
the  bottom  of  the  lake  has  generally,  but  er- 
roneously, been  supposed  to  be  composed  of 
a  deep  laver  of  decayed  muck  or  vegetable 
matter,  which  would  become  productive  and 
of  great  value  for  agricultural  purposes  if 
the  water  could  be  drained  therefrom.    That 
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to  secure  such  drainage,  and  the  title  to  and 
possession  of  8,500  acres  of  the  bed  of  the 
lake,  many  schemes  have  been  at  Tariooa 
times  devised,  and  some  work  done  towards 
carrying  out  the  same.     That,  to  effect  such 

ft ur pose,  the  Muskego  Canal  Company  was 
Dcorpurated  bv  chapter  1362, Private  A  Local 
Laws  1854,  with  power  and  authority  to  con- 
struct and  maintain  a  canal  for  the  purpose 
of  draining  the  waters  of  Muskego  ana  Wind 
lakes  in  the  counties  of  Waukesha  and  Ra- 
cine, into  the  Hoot  river  or  its  tributaries 
and  to  connect  the  waters  of  adjoinin|p  lakes 
with  the  waters  of  these  lakes,  and  to  drain 
the  same,  thereby  giving  the  Incorporators 
the  sole  and  exclusive  right  to  do  as  therein 
authorized.     That  the  power  and  authority 
so  ffivon  were  extended  by  chap.  498,  Private 
&  Local  Laws  1856,    to    January   1.    1858. 
That  by  chap.  198.  Private  &   Local  Laws 
1868.  substantially  the  same  powers,  rights, 
privileges,  and  reservations  as  granted  to  the 
Muskego  Canal  Company  were  attempted  to 
be  given  nnd  granted  to  James  Reynolds  and 
others.     That  chap.    198,    Private  &  Local 
Laws  1868,  was  repealed  by  chap.  326,  Pri- 
vate &  Local  Laws  1869.      That  chap.  169. 
Laws  1887,  entitled  *'An  Act  to  Provide  for 
the  Drainage  and  Reclamation  of   Certain 
Lands  in  Racine  and  Waukesha  Counties* 
went  into  effect  April  21,  1887,  and  provided, 
in  effect,  that  whenever  fifteen  or  more  own- 
ers of  wet  or  overflowed  lands  lying  adjacent 
to  any  one  or  more  of  the  lakes  of   Wind, 
Muskego,  and  Ea^ le  shall  be  of  the  opinion 
that  such  lands  will  be  benefited  by  the  sys- 
tem of  drainage  and  subject  to  the  assessment 
therein  provided,  and  who  shall  be  of  the 
opinion  that  the  public  health  and  welfare 
will  be  promoted  thereby,  shall  desire  to  in- 
stitute proceedings  for  the  drainage  and  rec- 
lamation of  lands  in  any  such  part  of  either 
of  said   counties,   either   by  constructing, 
extending,    opening,  enlarging,    widening, 
straightening,   or    deepening   watercourses, 
or  removing  natural  or  artificial  obstructions 
therefrom,  or  by  permanently  lowerine  the 
ordinary  level  of  the  water  in  any  or  all  of 
said  lakes,  they  may  apply  to  the  circuit 
court,  or  the  judge  thereof,  by  petition,  for 
the  institution  of  such  proceedings  and  for 
the  appointment  of  five  commissioners,  etc., 
giving  to  such  commissioners  certain  powers, 
and  prescribing  certain  things  to  be  done  by 
them.    That  such   proceedings    were   com- 
menced by  the  filing  of  a  petition  and  the 
appointment  of  commissioners  in  October, 
1887.     That   such  commissioners  were  ap- 
pointed for  the  purpose  of  lowering  the  water 
in  Muskego  lake  4  feet,  and  to  widen  and 
deepen  the  riv^r  between  Muskego  and  Wind 
lakes.     That  during  1889  and  IWH)  such  pro- 
ceedings were  had  by  said  commissioners  that 
the  plaintiff  was  assessed  for  benefits  to  be 
derived  from  said  system  of  drainage,  includ- 
ing the  lands  which  this  plaintiff  was  to  ac- 
qinre  by  means  of  draining  the  water  in  ss<d 
lake  from  his  front  line,  which  assessment 
the  plaintiff  paid.    That  during  said  years, 
by  the  system  of  drainage  thus  adopted  and 
carried  out,  the  level  of  Muskego  lake  was 
lowered  in  1890  about  4i  feet  below  the  low- 
water  mark.    That  the  water  in  thai  lake  re* 
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ceded  from  its  ordinary  and  usual  level,  as 
maintalDed  January  1,  1888,  upward  of  2 
rods,  and  that  ihu  pluintiCF  acquired,  by 
means  thereof,  under  such  procee<lin>;s,  up- 
ward of  4  acres,  and  his  line  of  lake  frontage 
of  his  said  lands  wus  by  said  public  proceed- 
ings changed  accordingly,  for  all  of  which 
.he  was  assessed  and  paid  a  valuable  con- 
sideration. That  the  plaintiff  thereupon  laid 
out  and  expended  large  sums  of  money  upon 
his  said  lands  in  order  to  reasonably  and 
profitably  enjoy  and  use  the  same  for  farmincr 
and  resort  purposes.  That  the  amount  of 
profitable  and  remunerative  business  of  the 
plaintilf  constantly  increased  until  the  acts 
herein  complained  of.  That  the  plaintiff 
paid  such  assessments,  relying  upon  the  ac- 
tion of  the  commissioners  and  others  under 
«aid  last-named  act  as  being  a  final  settlement 
of  the  question  of  lowering  the  level  of  Mus- 
kego  laKe.  That  the  public  health  and  well- 
T>eing  of  the  communities  adjacent  to  Mus- 
kego  lake  did  not  thereafter,  and  never  have, 
required  that  the  system  of  drainage  so 
adopted  and  carried  out  should  be  extended, 
enlarged,  and  completed,  so  as  to  drain  the 
lied  and  bottom  of  said  lake.  That  chap.  202, 
Laws  1891,  entitled  ''An  Act  Granting  to 
James  Reynolds,  His  Heirs  and  Assigns,  the 
Right  to  Complete  the  Drainage  of  Certain 
Swamp,  Wet,  and  Overflowed  Lands  in  the 
Counties  of  Waukesha  and  Racine  and  to  Con- 
Drra  flis  Title  thereto,**  went  into  effect 
^pril  18,  1891.  That  it  recited  certain  pro- 
Tisions  of  said  chap.  198,  Private  &  Local 
Laws  1868, and  proceedings  under  sa^d  chap. 
169,  Laws  1887,  and  contained,  imcng  oth- 
ers, the  following  recital :  **  Whereas,  the 
preservation  of  the  public  health,  and  the 
well  being  of  the  communities  adjacent  to 
aaid  lakes,  imperatively  require  that  said 
aystem  of  drainage  should  be  extended,  en- 
larged, and  completed  so  as  to  effectually  drain 
such  wet  and  oyerflowed  lands. "  That  twelve 
days  aft<;r  the  publication  of  that  act,  and  on 
April  25,  1891,  James  Reynolds  and  wife,  of 
Illinois,  executed  and  delivered  to  the  de- 
fendant company  a  certain  quitclaim  deed, 
for  the  nominal  consideration  of  $299,700  in 
the  shares  of  the  capital  stock  of  the  defend- 
ant, at  their  par  value,  of  al  1  the  lands  within 
the  meander  lines  and  boundaries  of  Muskego 
lake  as  they  existed  prior  to  January  1,  1888 ; 
and,  further,  by  said  deed  purported  to  grant 
and  convey  the  lands  within  said  meander 
lines,  and  the  overflowed  lands  adjacent 
thereto,  as  also  the  lands  within  the  meander 
lines  of  said  Wind  lake.  That  said  deed  was 
recorded  June  26.  1891.  That  ever  since  said 
conveyance  the  defendant  has  claimed  to  hold 
and  to  have  all  the  rights,  privileges,  bene- 
fits, and  obligations  thereby  attempted  to 
have  been  granted  and  conveyed.  That  in 
the  summer  of  1891  the  defendant  commenced 
the  prosecution  of  said  work  and  drainage 
for  the  sole  and  express  purpose  of  draining 
the  bed  of  the  said  lake,  and  acquiring  and 
possessinir  itself  of  the  lands  under  the  wa- 
ters thereof.  That  in  the  prosecution  of  said 
work  the  defendant,  from  time  to  time,  has 
been  opening,  extending,  and  deepening  the 
ditches  and  drains  in  and  about  said  Take, 
with  the  purpose  and  intent  of  withdrawing  | 
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all  of  the  water  from  said  lake  bed,  and  of 
confining  the  same  within  the  ditchen  and 
canals  constructed  by  it,  so  that  the  said  lake 
siiall  l»e  entirely  destroyed.  That  the  wa- 
ters of  the  lake  have  already  been  lowered 
several  feet  from  the  level  at  which  the  same 
stood  prior  to  June  2(3,  1891.  That  the  same 
was  done  entirely  without  the  consent  or  ap- 
proval of  the  plaintiff.  That  by  reason  of 
the  destruction  of  the  plaintiff  *s  water  rights 
and  privileges,  so  unlawfully  and  wrong- 
fully done  and  performed  by  the  defendant, 
the  plaintiff  has  suffered  and  is  suffering 
great  and  irreparable  loss  and  damage,  in 
the  sum  of  $6,000.  That  the  defendant  now 
proposes  and  intends  a  still  further  drain  of 
the  lake  to  withdraw  the  waters  therefrom, 
and  intends  to  and  will,  unless  restrained, 
completely  drain  said  lake,  to  the  plaintiff's 
great  and  irreparable  loss  and  injury.  That 
the  said  public  drainage  proceedings  under 
said  last*  named  chapter  are  being  subverted, 
from  the  alleged  purpose  to  promote  the  pub- 
lic health  and  public  weal,  into  a  purely 
private  and  speculative  purpose,  and  that 
that  act  is  wholl  v  unconstitutional  and  void, 
and  all  proceedings  thereunder  by  the  de- 
fendant are  wholly  unlawful.  That  the  de- 
fendant is  acting  in  violation  and  disregard 
of  chap.  202,  Laws  1891,  bv  iu  failure  to 
give  a  bond  as  therein  required.  That  the 
bed  of  Muskego  lake  is  composed  largely  of 
muck  and  vegetable  matter,  sand,  shells,  and 
is  full  of  springs,  and  is  so  soft  where  the 
water  has  been  withdrawn  that  a  pole  can  be 
thrust  down  from  15  to  80  feet.  That  if  the 
bed  of  the  lake  should  be  left  exposed  to  the 
sun  and  rain,  as  a  great  bog  or  marsh  it 
would  never  be  productive  or  ui^ful  for  any 
purpose,  but  would  be  a  fruitful  source  of 
disease  and  malaria  to  all  persons  living  in 
the  vicinity  thereof,  and  of  great  damage 
and  injury  to  the  property  and  home  of  the 
plaintiff.  That  he  has  already  suffered  con- 
siderable sickness  in  his  family,  and  has  l)een 
put  to  a  considerable  expense  on  account 
thereof,  by  reason  of  the  prosecution  of  said 
work  by  the  defendant,  who  is  guilty  of 
creating  a  great  and  continuing  nuisance, 
from  which  the  plaintiff  is  a  direct  sufferer. 
That  the  plaintiff  has  already  suffered  great 
loss  and  damage,  to  the  amount  of  $10,000, 
for  which  he  prays  judgment,  and  for  a  per* 
petual  injunction,  and  for  seneral  relief. 
To  such  complaint  the  defenclaut  demurred 
on  the  grounds  that  the  court  had  no  juris- 
diction, that  there  is  a  defect  of  parties  plain- 
tiff, that  several  causes  of  action  have  been 
improperly  united,  and  that  it  does  not  state 
facts  sufiScient  to  constitute  a  cause  of  action. 
The  court,  by  order,  sustained  the  demurrer 
upon  the  last  ground  stated,  but  overruled 
the  same  as  to  the  other  grounds  mentioned. 
From  that  part  of  the  order  sustaining  the 
demurrer,  the  plaintiff  brings  this  appeal. 


Ifr.  Georgra  L.  Willlamst  with  Mr. 
Orren  T.  Williama,  for  appellant: 

In  this  state  the  owners  of  land  bounded  by 
any  meandered  lake  or  pond  take  to  the  water's 
edge. 

Delaplaini  y.  Chicago  d  If.   W.  B.  Ch.  42 


648 


WiaCONBIN  SUPKfiliS  Cou&T. 


JOBB. 


Wis.  214,  84  Am.  Rep.  886;  Boarman  v.  Qun- 
nvehs,  42  Wis.  233. 

Riparian  rigbu  are  Just  aa  aacred  aa  the 
riftbis  to  the  land  from  whicii  they  emanate, 
and  the  state  cannot  deprive  the  owner  of  tbem 
except  by  a  constitutional  exercise  of  the  power 
to  appropriate  property  for  public  use. 

Ihwman  ▼.  Wat/ien,  2  McLean,  876. 

These  rights  are  not  a  mere  easement  or  ap- 
purtenance but  are  inseparably  connected  with 
iLe  soil  itself. 

Gould,  Waters,  8  204;  2  Wasbb.  Real  Prop. 
oth  ed.  867;  Eaukauna  Water  Power  Co.  v. 
Green  Bay  db  M,  Canal  Co.  76  Wis.  890;  2  Hll- 
liard.  Real  Prop.  8d  ed.  100. 

The  plaintiff's  riparian  rights  include  the  ex- 
clusive right  of  access  to  and  from  the  lake  in 
front  of  bis  land. 

Delaplaine  v.  CJiieago  dh  N,  W.  IL  Co.  supra; 
Diedrich  v.  Northwestern  Union  R.  Go.  42  Wis. 
262,  24  Am.  Rep.  8«9;  Tates  v.  Milwaukee,  77 
U.  S.  10  Wall.  497,  19  L.  ed.  984;  Saunders  v. 
New  York  C.  dk  H.  R.  R.  Co.  30  Abb.  N.  C.  88. 

Ripailan  rights  exist  independent  of  title  to 
the  soil  under  the  water. 

Chapman  ▼.  OsJikosh  d  M.  R.  Co,  83  Wis. 
629;  Yates  v.  Milwaukee,  77  U.  8.  10  Wall. 
504,  19  L.  ed.  986;  lUinois  0.  R.  Co.  v.  Illinois, 
146  U.  8.  445,  36  L.  ed.  1089;  Black  jttiter 
Improv.  Co,  ▼.  La  Crosse  Boom,  d  T.  Co.  54  Wis. 
682,  41  Am.  Rep.  66. 

The  plaintiff's  property  extended  to  the  ac- 
tual water  line,  and  if  the  actual  water  line 
changed  the  line  of  the  plaintiff's  land  changed 
with  It,  and  he  acquired  title  to  gradual  addi- 
tions to  the  land  made  either  by  alluvion  or  by 
the  gradual  recession  of  the  waters. 

Jones  V.  Johnston,  69  U.  8.  18  How.  156.  16 
L.  ed.  323;  Chicago  A  N.  W,  R.  Co.  v.  Groh, 
85  Wis.  641;  Shivelyv.  Bowlby,  152  U.  8.  85, 
38  L.  ed.  844. 

The  legislature  cannot  deprive  the  riparian 
owner  or  this  land  derived  by  accretion  or  relic- 
tion after  it  is  once  acquired. 

Warren  v.  Chambers^  25  Ark.  120,  91  Am. 
Dec.  538.  4  Am.  Rep.  28;  Den,  Murry,  v.  Ser- 
mon, 1  Hawks  (N.  Q.\  57;  Saunders  ▼.  New 
York  CdkH.  R.  R  Co.  80  Abb.  N.  C.  88; 
Municipality  No.  t  v.  Orleans  Cotton  Press,  18 
La.  213. 

The  state  has  no  proprietary  interest  in  the 
submerged  lands,  but  holds  them  as  sovereif^n 
in  trust,  for  thepublic,  and  cannot  abdicate  this 
trust,  and  no  grant  of  such  land  for  purely 
private  purposes  can  operate  to  impair  or  de- 
feat the  previously  acquired  righu  of  the  ri- 
parian owner. 

McLennan^.  Prentice,  85  Wis.  444;  IllinoU 
C  R.  Co.  V.  lUinois,  146  U.  8.  452,  86  L.  ed. 
1042;  Bradshaw  v.  Duluth  Imperial  Mill  Co. 
52  Miun.  59;  Stockton  v.  Baltimore  dsN.  Y.  R. 
Co.  32  Fed.  Rep.  9, 1  Inters.  Com.  Rep.  411, 
Barney  v.  Keokuk,  94  U.  8.  324,  24  L  ed. 
224;  I^ollard  v.  Began,  44  U.  8.  3  How.  212, 
11  L.  ed.  565;  Knight  v.  United  States  Land 
Asso.  142  U.  8.  188,  36  L.  ed.  981;  Den.  Rus- 
sell, V.  Association  of  The  Jersey  Company,  56  U. 
8.  15  How.  426,  14  L.  ed.  757;  St.  Clair 
County  V.  Lovingston,  90  U.  8.  23  Wall.  68.  28 
L.  ed.  63;  Shiveiy  v.  Bowlby,  152  U.  8.  1,  38 
L,  ed.  331;  Qoodtitle,  Pollard,  v.  Kibbe,  50  U. 
8.  9  How.  471,  18  L.  ed.  220;  8  Kent,  Com. 
427;  J.  8.  Keator  Lumber  Co,   v.  81.  Croix 

83  L.  R.  A. 


Boom  Carp.  72  Wis.  89;  Oilman  y.  Philadel- 
phia, 70  if.  6.  8  Wall.  726,  18  L.  ed.  99;  Jfar- 
tin  V.  Waddell,  41  U.  8.  16  Pet.  367,  10  U  ed. 
997;  Saunders  v.  New  York  C.  dH.R.  B.  Ce. 
80  Abb.  N.  C.  88. 

In  grants  by  the  United  States  of  landa> 
bounded  on  waters  the  boundaries  will  be  con- 
strued to  be  at  the  water's  edge  or  elsewhere, 
according  to  the  law  of  the  state  in  which  such 
lands  lie. 

Bardin  ▼.  Jordan,  140  U.  8.  871,  85  L.  ed, 
428;  Packer  v.  Bird,  187  U.  8.  661.  84  L.  ed. 
819:  St.  Louis  v.  Rutz,  138  0.  8.  226,  34  L 
ed.  941;  Barney  v.  Keokuk,  supra;  Illinois  C. 
R.  Co.  V.  JUinois,  146  U.  8.  435. 86 L.  ed.  1036. 

The  lefsislature  is  prohibited  from  enacting 
any  special  or  private  laws  in  the  following 
cases:  For  assessment  or  collection  of  taxei 
or  for  the  extending  of  time  for  the  collection 
thereof;  for  granting  corporate  powers  or  privi> 
leges  except  to  cities. 

KimbaU  ▼.  Rosendale,  42  Wis.  407,  24  Anu 
Rep.  421;  NevU  v.  Clifford,  68  Wis.  435;  State, 
Church  Mut.  Ins.  Co.,  v.  Cheek,  77  Wis.  284; 
Nichols  V.  Walter,  87  Minn.  204:  State,  Long 
Branch  Police,  v.  Sloaiie,  49  N.  J.  L.  856; 
State,  Richards,  v.  Hammer,  42  N.  J.  L.  435; 
School  Dist.  No.  56  v.  St.  Joseph  Fire  cfi  M.  Ins. 
Co.  108  U.  8.  707,  26  L.  ed.  601;  State,  Sander- 
son, T.  Mann,  76  Wis.  469;  State,  Nunne- 
madier,  v.  Mann,  Id.  498;  State,  Davidson,  v. 
Gorman,  40  Minn.  232,  2  L.  R.  A.  701;  Bt 
Ruan  Street,  182  Pa.  257,  7  L.  R.  A.  193. 

The  drainage  is  authorized  for  a  private 
purpose.  The  taking  of  lands  is  for  a  private 
use. 

Lewis,  Em.  Dom.  g  163;  Re  Niagara  FaUt 
&  W.  R.  Co.  108  N.  Y.  875;  Citizenft  Water- 
works Co.  V  Parry,  59  Hun.  202,  128  N.  Y. 
669;  Wisconsin  Water  Co.  ▼.  Winane,  85  Wis. 
42,  20  L.  R  A.  662;  8(ate,  Cothren,  v.  Lean,  9 
Wis.  295;  Clark  v.  JanesvilU,  10  Wis.  191; 
Evans  ▼.  Phillipi,  117  Pa.  237;  McCarthy  v. 
Com.,  Griffiths,  1 10  Pa. 246 ;  Elaek  River  Improv. 
Co.  V.  La  Crosse  Boom,  db  T.  Co.  64  Wia.  659» 
41  Am.  Rep.  66. 

Chapter  202  of  1891  conflicts  with  art  1, 
g  18:  "The  property  of  no  person  shall  be 
taken  for  public  use  without  Just  compensation 
therefor." 

Pettigreto  v.  BvansviUe,  25  Wis.  228.  8  Am. 
Rep.  50;  Smeaton  v.  Martin,  57  Wis.  864;  Cut- 
bertson  v.  Coleman,  47  Wis.  193;  Coster  v.  Tid& 
Water  Co.  18  N.  J.  Eq.  54;  Talbot  v.  Hndvon, 
16  Gray,  417;  Qilmer  v.  Lime  Point,  18  CaL 
229;  Sherman  v.  Mihoaukee,  L.  S.  db  W.  R. 
6'<?.  40Wis.  645;  Pomeroy  v.  Milwaukee  d  C. 
R.  Co.  16  Wis.  641;  Bohlman  v.  Oreen  Bay  dt 
M.  R.  Co.  40  Wis.  157. 

The  taking  of  the  property  of  the  plaintiffs 
in  this  instance  1b  not  for  promoting  the  wel- 
fare of  society. 

Whiting  v.  Sheboygan  dt  F.  du  L.  R.  Oo.2& 
Wis.  167,  3  Am.  Rep.  80;  Citizem^  Sav.  dt  L. 
Asso.  V.  Topeka,  87  U.  8.  20  Wall.  664,  22  L. 
ed.  461;  Rumsey  v.  New  York  db  N.  E.  R.  Co. 
133  N.  Y..79,  15  L.  R.  A.  618:  Stat^,  BaltuU, 
V.  Stewart,  74  Wis.  620,  6  L.  R.  A.  894. 

Lands  under  navigable  waters  cannot  be 
placed  beyond  the  direction  and  control  of  the 
state. 

Treated,  then,  as  a  grant  by  a  proprietor, 
this  legislation  lis  entirely  inoperative  because 
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the  grmntor  has  no  such  title  as  be  attempts  to 
convey. 

Martin  Y.  WaddeU,  41 U.  8. 16  Pet.  867, 10  L. 
ed.  997;  McLellan  v.  Prentice,  85  Wis.  427; 
Stockton  y.  Baltimore  AN,  T.  FL  Cb.  82  Fed. 
Rep.  9, 1  Inters.  Com.  Rep.  411;  Varick  ▼. 
Smith,  9  Paige,  547;  Brads/taw  v.  Duluth  Im- 
perial Mia  Co.  53  Minn.  59;  Cedar  Lake  Hotel 
Co.  V.  Cedar  Creek  Hydraulic  Co.  79  Wis.  299; 
People  V.  New  York  AB.L  Ferry  Co,  68  N.  Y. 
71. 

Meeare,  David  S.  Rose  and  A,  W.  Bell* 
for  respondent: 

The  lowering  of  the  water  was  accomplished 
through  the  artificial  process  of  drainincr.  The 
recession  of  the  water  was  not  gradual  nor  im- 
perceptible nor  natural.  It  was  a  sudden  pro- 
cess wrought  by  artificial  agencies.  As  a  con- 
sequence tbe  plaintiff  never  acquired  title  to 
the  strip  of  the  lake  bed  uncovered  by  the  drain- 
age  work. 

HaUeyy.  McCormiek,  18  N.  Y.  147;  Boor- 
man  v.  Sunnuehs,  42  Wis.  283;  Diedrich  v. 
Norihweetern  Union  B.  Co.  Id.  248,  24  Am. 
liep.  899. 

The  United  States  never  had  title  to  the  beds 
of  inland  lakes  within  the  territory  comprised 
in  the  states  lying  northwest  of  the  Ohio  river. 

Pollard  V.  Hagan,  44  U.  8.  8  How.  212,  1 1 
L.  ed.  565:  Martin  v.  Waddell,  41  U.  8.  16 
Pet  410, 10  L.  ed.  1012;  QoodtiOe,  Pollard,  v. 
Kibhefi^  U.  S.  9  How.  478, 18  L.  ed.  228;  Doe, 
BaUett,  V.  Beebe,  54  U.  8.  18  How.  26. 14  L.  ed. 
85:  Pennsylvania  v.  Wheeling  dh  B.  Bridge  Co, 
54  U.  S.  18  How.  684,  14  L.  ed.  277:  MMle  v. 
EOata,  41  U.  8.  16  Pet.  284.  10  L.  ed.  948; 
Gerhard  v.  Seekonk  River  Bi-idge  Comre.  15  R. 
1. 884:  Ben,  Buseell,  v.  Aaaoeiation  of  The  Jer- 
sey Company,  56  U.  8.  15  How.  426,  14  L.  ed. 
757;  McCready  v.  Virginia,  94  U.  8.  891,  24 
L.  ed.  248;  Eitenbaeh  v.  Hatfield,  2  Wash.  286, 
12L.  R  A.  682;  Wheaton,  loternational  Law.  § 
192;  Woolsey,  International  Law,  §  57;  Holzen- 
dorff,  Enc.  1222;  Waukegan  Brenkuater,  6 
Ops.  Atty.  €kn.  172:  Hobokcn  v.  Penmyhania 
R.  Co,  124  U.  8.  656,  81  L.  ed.  548;  Stevens 
V.  Patereon  db  N.  R.  Co.  84  N.  J.  L.  582,  8 
Am.  Rep.  269. 

When  the  United  States  has  disposed  of 
lands  bordering  on  a  meandered  lake  by  patent 
without  reservation  or  restriction,  it  has  noth- 
ing left  to  convey,  and  any  patent  thereafter  is- 
sued for  land  forming  the  bed  or  former  bed  of 
the  lake  is  void  and  inoperative. 

Lamprey  v.  StaU,  52  Minn.  181, 18  L.  R  A. 
671;  nenwickY.  Da  ten  port  ds  N.  W,  B.  Co. 
49  Iowa,  664;  Casey.  Loftns,  89  Fed.  Rep.  780, 
6  L.  R.  A.  684;  Huse  v.  Olover,  119  U.  8.  548, 
80  L.  ed.  487. 

The  question  whether  the  land  forming  the 
beds  of  hikes  belongs  to  the  state  or  to  the 
owners  of  riparian  lands,  is  a  question  to  be  de- 
termined entirely  by  the  laws  of  the  state  in 
which  the  lands  are  locHted. 

Hardin  v.  Jordan,  140  U.  8.  871.  86  L.  cd. 
428:  MiiefieU  v.  Smale.  140  U.  8. 406,  85  L.  ed. 
442;  Lamprey  v.  State,  52  Minn.  192,  18  L.  R. 
A.  671. 

The  work  contemplated  by  the  act  is  work 
done  in  tbe  interest  of  tbe  public  health  and  for 
the  wellbeing  of  communities,  whose  welfare 
it  is  the  duly  of  tbe  state  to  guard  and  protect. 

10  Am.  i  £ng.  Enc.  Law,  p.  248;  Burling- 
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ton  Ttop.  V.  Beatiey,  94  U.  8.  810,  24  L.  ed. 
161. 

Police  power  in  its  broadest  acceptation 
means  the  ^neral  power  of  the  government  to 
preserve  and  promote  the  public  welfare  even 
at  tbe  expense  of  private  rights. 

18  Am.  &  £ng.  Enc.  Law,  p.  740,  and  cases 
cited  in  note  1. 

The  police  power  of  a  state  is  coextensive 
with  self-protection,  and  is  applicably  termed 
the  law  of  overruling  necessity. 

iMhe  View  v.  Rose  Jiiil  Cemetery  Co.  70  111. 
192.  22  Am.  Rep.  71;  8  Am.  &£nK.  Enc.  Law, 
p.  689.  and  cases  cited  in  note  2;  1  Beach,  Pub. 
Corp.  §  86. 

If  any  incidental  injury  was  done  the  plain- 
tiff or  any  adjacent  owner  through  the  doing 
of  the  work  It  was  not  a  taking  of  his  property 
for  public  use,  and  no  liability  would  be  created. 

Alexander  y.  Milwaukee,  16  Wis.  248. 

The  riparian  proprietor  upon  navigable  lakes 
and  ponds  takes  the  lands  only  to  the  water's 
edge. 

Delaplainey  Chicago  A  N,  W.  R.  Co,  42  WU. 
214.  24  Am.  Rep.  386;  Doorman  v.  Sunnuchs, 
42  Wis.  248;  Diedrich  v.  NoHhtDeslern  Union 
R.CO.  42  Wis.  262,  24  Am.  Rep.  899;  Olson 
V.  MerriU.  42  Wis.  203. 

Every  lake  entirely  included  in  a  country  bo- 
longs  to  the  nation  that  is  the  proprietor  of 
that  country. 

Yattel.  Law  of  Nations,  g  274. 

The  right  which  belongs  to  society  or  to  the 
sovereign  of  disposing,  in  case  of  necessity 
and  for  the  public  safety,  of  all  the  wealth  con- 
tained in  the  state,  is  called  the  eminent  do- 
main. 

Id.  §  244.  p.  112. 

If  the  sovereign  disposes  of  the  public  prop- 
erty in  virtue  of  his  eminent  domain,  the  alien- 
ation is  valid  as  having  been  made  with  suffi- 
cient powers. 

Ibid. 

Tbe  nation  being  the  sole  mistress  of  the 
property  in  her  possession  mav  dispose  of  it  as 
she  thinks  proper,  and  may  lawfully  alienate 
or  mortgage  it. 

Id,  §  257,  p.  116. 

If  a  river  leaves  its  bed,  whether  it  be  dried 
up  or  takes  its  course  elsewhere,  the  bed  be- 
longs to  the  owner  of  the  river  for  the  bed  is  a 
part  of  the  river. 

Id,  §  267,  p.  121. 

If  the  lake  happened  to  be  suddenly  dried 
up  either  totally  or  in  a  great  part  of  it,  the 
bed  would  remain  in  possession  of  the  sover- 
eign of  the  lake. 

Id,  §  276;  Martin  v.  Waddell,  41  U.  8.  16 
Pet.  367, 10  L.  ed.  997. 

If  the  states  choose  to  resign  to  the  riparian 
proprietors  rights  which  belong  to  them  in 
their  sovereign  capacity,  it  is  not  for  others  to 
raise  the  objection. 

Barney  v.  Keokuk,  94  U.  8.  824,  24  L.  ed. 
224;  Menasha  Wooden  Ware  Co.  v.  Lawson,  70 
Wis.  607;  Black  River  Improv.  Co.  v.  La  Crosse 
Boom,  d  T.  Co.  54  Wis.  686,  41  Am.  Rep.  66; 
Noyes  v.  Collins  (Iowa)  26  L.  R.  A.  609;  Schlos- 
ser  V.  Crooksfiank(loyrB)  65  N.  W.  844. 

In  determining  whether  a  statute  is  within 
a  legitimate  sphere  of  legislative  action,  all 
reasonable  presumptions  are  to  be  made  in 
favor  of  its  validity,  audit  must  be  so  regarded 
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unless  it  is  shown  to  be  otherwise  by  those 
who  assail  its  coDstitutionality. 

Opinion^ (lie  Justices,  8  Gray,  21;  Bs  Well- 
ington,  16  Pick.  96, 26  Am.  Dec.  681;  MooreY, 
Sanford,  151  Mass.  285,  7  L.  R.  A.  161;  Black 
River  Improv,  Co.  v.  LaCrosse  Boom,  d  T.  Co. 
4S4  Wis.  681,  41  Am.  Rep.  66;  Dorev.  Milwau- 
kee, 42  Wis.  108;  Harrison  ▼.  Milwaukee  County 
Supers.  51  Wis.  645. 

The  riparian  pwner  on  a  navigable  stream 
has  no  right,  as  against  the  public,  or  persons 
or  corporations  acting  in  behalf  of  the  public, 
makiDg  improvements  of  such  navigable 
streams,  to  have  the  waters  of  sucb  streams  to 
flow  in  their  accustomed  stream  channels. 

Canal  Appraisers  v.  People,  17  Wend.  571; 
People,  Ixwmis,  v.  CanaZ  Appraisers,  33  N.  Y. 
500;  Lansing  v.  Smith,  8  Cow.  146;  Cohb  v. 
Smith,  16  Wis.  6v>2;  Black  Biter  Improt.  Go.  v. 
La  Crosse  Boom,  dt  T.  Co.  54  Wis.  679, 
41  Am.  Rep.  66;  Dore  v,  Milw^mkee,  supra; 
Gohn  V.  Wavsau  Boon.  Co.  47  Wis.  814;  Me- 
Keen  v.  Delaware  Division  Canal  Co.  49  Pa. 
424;  Harrison  v.  Milwaukee  County  Supers,  su- 
pra. 

The  subjection  of  the  private  risrht  to  the 
public  use  may  impair  the  private  rigUt  or  de- 
feat it  altogether. 

Stevens  Point  Boom  Co,  v.  Beilly,  46  Wis. 
^48;  Mims  v.  Moron  &  W.  R.  Co.  8  Ga.  838; 
Sadler  v.  Langham,  84  Ala.  811;  Parham  v. 
Decatur  County  Inferior  Ct.  Justices,  9  Ga.  841 ; 
Smith  V.  Oould,  59  Wis.  631;  Harris  v  White- 
side  County  Supers.  105  III.  445;  Wis.  Const, 
art.  4,  §  1;  Burtougfis  v.  Whitwan^  59  Mich. 
279;  Bushnell  v.  Beloit,  10  Wis.  196;  Wis- 
consin C.  U.  Co.  V.  Taylor  County,  52  Wis.  59; 
Baldwin  v.  Ely,  66  Wis.  192;  J.  8.  Keator 
Lumber  Co.  ▼.  St.  Croix  Boom  Corp.  72  Wis. 
«2. 

An  act  of  Congress  or  an  act  'of  legislature 
granting  a  fee  to  a  party  passes  the  legal   title. 

Dousman  v.  Booe,  8  Wis.  499;  Orignon  v. 
Astor,  48  U.  8.  2  How.  819,  11  L.  ed.  283; 
llarrotd  v.  Simonds,  9  Mo.  823;  Jackson  v.  As- 
tor, 1  Pinney,  137. 

It  is  for  the  legislature  to  determine  what 
objects  are  of  such  public  importance  as  to 
justify  the  exercise  of  the  right  of  emioent  do- 
main. 

Mims  V.  Macon  db  W.  R.  Co.,  Sadler  ▼. 
Langham,  Parham  v.  Decatur  County  Inferior 
Ct.  Justices,  and  SmiVi  v.  Oould,  supra. 

The  title  to  such  lake  beds  is  and  must  be  in 
the  state,  and  it  has  the  right  to  dispose  of  the 
same  by  the  very  nature  of  things. 

Lake  Superior  Land  Co.  v.  Emerson,  88 
Minn.  406;  Noyes  v.  Collins  (lo^tL)  26  L.  R.  A. 
609;  Scfdosser  v.  Crookskank  (Iowa)  65  N.  W. 
344;  People,  Burnham,  v.  Jonet,  112  N.  Y. 
597;  Kingsland  v.  New  York,  110  N.  T.  584: 
People,  Loomis^  v.  Canal  Appraisers.  83  N. 
Y.  461;   TowU^.  Bemsen.  70  ^f.  Y.  808. 

The  waters  in  a  navigable  river  or  other 
navigable  body  of  water  are  so  far  the  prop- 
erty of  the  state  that  the  state  may  control 
them  for  public  purposes,  in  their  flow  or 
otherwise,  without  mailing  any  compensation 
to  the  riparian  owners  upou  the  borders  of  the 
streams  or  other  bodies  of  water. 

Black  River  Improo.  Co.  v.  LaOrosse  Boom. 
<b  T.  Co.  54  Wis.  681,  41  Am.  Rep.  66; 
Dore  Y.  Milwaukee,  42  Wis.  108;  Harrison  v. 

88  L  R  A. 


Milwaukee  County,  Supers.  51  Wis.  645;  Canal 
Appraisers  v.  People,  17  Wend.  571;  People, 
Loomis,  ▼.  Canal  Appraisers,  83  N.  T.  500. 

Everyone  who  buys  property  on  a  navigable 
stream  or  lake  purchases  subject  to  the  supe- 
rior right  of  the  commonwealth  to  regulate  and 
improve  it  for  the  benefit  of  all  citizens. 

McKfen  v.  Delaware  Division  Canal  Go.  49 
Pa  424;  Stevens  Point  Boom  Co.  v.  BtOly.  46 
Wis.  248;  Cohn  j.  Wausau  Boom  Co.  47  Wia. 
814. 

Caaaodayt  Ch.  J.,  delivered  the  opinion 
of  the  court . 

Upon  the  facts  stated  it  mast  be  admitted 
that,  January  1,  1888,  and  for  several  jean 
prior  thereto,  the  plaintiff  was  the  owner  of 
the  land  mentioned  ;  that  the  same  extended 
to  the  l^ke  upon  the  north  side  or  shore  there- 
of ;  and  that  he  had  a  natural  frontage  upon 
the  lake  of  about  100  rods.  That  beinf  so. 
it  must  be  conceded  that,  during  that  time. 
the  plaintiff  owned  and  possessed  all  the 
rights  and  privileges  in  and  upon  that  lake 
incident  to  such  riparian  proprietorstiip. 
It  has  repeatedly  been  held,  in  effect,  by  the 
Supreme  Court  of  the  United  Stat^is,  that  it  is 
for  the  several  states  themselves  to  determine 
to  what  waters  and  to  what  extent  the  pre- 
rogatives of  the  state  shall  be  exercised  in 
regulating  and  controlliuK  the  shores  of  such 
waters  and  the  lands  under  them,  and  that, 
if  any  state  determine  to  resign  to  riparian 

f proprietors  rights  which  properly  belong  to 
t  in  its  sovereign  capacity,  it  is  not  for 
others  to  raise  objections.  Barney  ▼.  Keokuk^ 
94  U.  S.  838,  24  L.  ed.  2.^8 ;  Hardin  v.  Jor- 
dan, 140  U.  8.  882,  85  L.  ed.  433 ;  Kankauna 
Water  Power  Go,  v.  Green  Bay  dt  M,  Canal 
Co.  142  U.  8.  271,  272,  85  L.  ed.  1010 ;  Shivelg 
V.  BowWy,  152  U.  8.  45.  46,  38  L.  ed.  847, 
848.  In  this  state  it  has  been  repeatedly  held 
that  the  riparian  proprietor  upon  navigable 
lakes  and  ponds  takes  the  land  only  to  the 
water's  edge,  but  that,  as  such  proprietor, 
he  has  the  exclusive  right  of  access  to  and 
from  the  lake  in  front  of  his  land,  and  of 
building  piers  and  wharves  there  in  aid  of 
navigation,  not  interfering  with  the  public 
easement;  that  such  private  rights  grow  out 
of  his  title  to  the  land,  and  have  a  pecuoiarr 
value,  and  their  destruction  or  material 
abridgement  is  generally  an  injury,  enti- 
tling him  to  redress.  Delaplnine  v.  Chicago  dk 
N.  W.  R.  Co.  42  Wis.  214,  24  Am.  Rep. 
886;  Doorman  v.  Sannucfis,  42  Wis.  238; 
Diedrich  v.  NortJiwestern  Union  R.  Go.  42 
Wis.  248,  24  Am.  Rep.  899 ;  Cohn  v.  Wausau 
Boom  Co.  47  Wis.  822 ;  J,  8.  Keator  Lumber  Co. 
V.  St.  Croix  Boom  Corp.  72  Wis.  82;  Janes- 
ville  V.  Carpenter,  77  Wis.  800.  8  L.  R.  A. 
808;  Northern  Pine  Land  Co.  v.  Bigelow,  84 
Wis.  168,  164,  21  L.  R.  A.  776.  Thus,  in 
Cohn  V.  Wausau  Boom.  Go.  supra,  Ryan, 
Ch.  J. ,  said :  **  It  is  settled  in  this  state  that 
a  riparian  owner  on  navigable  water  may 
construct  in  front  of  his  land,  in  shoal  wa- 
ter, proper  wharves,  piers,  and  booms,  in 
aid  of  navigation,  at  his  peril  of  obstructing 
it.  far  enough  to  reach  actually  navigable 
water.  This  is  properly  a  riparian  right. 
resting  on  title  to  the  bank,  and  not  upon 
title  to  the  soil  under  water.     It  is  a  private 
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rigbt,  bowever,  resting,  fn  the  absence  of 
prohibition,  upon  a  passive  or  implied  li- 
cense by  thi»  public,  is  subonlinute  to  the 
public  use,  and  may  be  regulated  or  pro- 
hibited by  law.**  Sue  also  harnum  ▼.  John- 
^0n,  63  Wis.  62O.  Quite  similar  language 
-of  Mr.  Justice  Orton  in  JaneavtUe  ▼.  Carpen- 
ter, tupra,  is  quoted  approvingly  by  Mr. 
Justice  Brown  in  Kaukauna  Water  Power 
Oo.  ▼.  Oreen  Bay  A  M.  Oinal  Co.  142  U.  S. 
271.  272.  85  L.  ed.  1010.  Certainly,  one 
such  riparian  owner,  without  legislative  au- 
thority, has  no  legal  right  to  draw  the  water 
from  such  lake,  to  the  injury  of  other  such 
riparian  proprietors  thereon.  Sampson  v. 
BoddinoU,  1  C.  B.  N.  S.  590;  Wilts  A  B, 
Canal  ^av.  Co.  v.  Swindon  Watenoorke  Co. 
L.  K.  9  Ch.  A  pp.  451,  L.  R  7  H.  L.  697 ; 
Miner  ▼.  Oitmour,  12  Moore,  P.  C.  C.  156 ; 
j^orth  Shore  R.  Co,  v.  Pian,  L.  R.  14  App. 
Oas.  621 ;  MiUer  v.  Miller,  9  Pa.  74,  49  Am. 
Dec.  545;  Latoson  y.  M*nDrp,  52  Wis.  219; 
Kimberly  A  C.  Co,  ▼.  Hemtt,  79  Wis.  884. 
Assuming  that  the  state  had  plenary  power 
over  the  lalce  in  question  and  the  land  be- 
neath its  waters,  when  exercised  in  aid  of 
commerce  or  any  other  legitimate  public 
purpose,  yet  we  are  constrained  to  hold  that 
It  had  no  power  to  arbitrarily  take  away  or 
destroy  such  rights  of  the  plaintiff,  as  such 
riparian  owner,  without  his  consent,  and 
without  compensation,  and  without  due  pro- 
CMS  of  law,  and  for  the  sole  purpose  of  bene- 
fiting some  other  riparian  owner,  or  for  any 
other  mere  private  purpose.  Arimond  v. 
Oreen  Bay  i  M.  Canal  Co,  31  Wis.  816.  85 
Wis.  41 ;  Bardm  ▼.  Portage,  79  Wis.  126 ; 
Cedar  Lake  Hotel  Co.  ▼.  Cedar  Creek  Hydraulic 
Co.  Id.  297 :  Wieconein  Water  Co.  ▼.  Winant, 
Sa  Wis.  89,  20  L.  R.  A.  662;  Be  Tlteiesa 
Drainage  Diet.  90  Wis.  801 ;  Grand  Rapids 
T.  Powers,  89  Mich.  94,  14  L.  R.  A.  498. 

Such  having  been  the  obvious  rights  of 
the  plaintiff,  as  such  riparian  owner  of  the 
shore  of  tlie  lake,  as  they  existed  January  1, 
1888,  the  question  recurs  whether  he  lost  such 
rights  by  reason  of  what  was  thereafter,  and 
prior  to  April  18,  1891,  done  under  chapter 
169,  Laws  1887.  As  indicated  in  the  state- 
ment, the  lake  was,  during  that  period, 
through  the  agency  of  the  commissioners, 
lowered  about  4^  feet  below  tlie  low-water 
mark,  and  by  virtue  thereof  the  plaintiff's 
whole  shore  line  was  extended  about  2  rods. 
The  validity  of  that  act  is  not  before  us  for 
consideration  :  but,  from  what  is  before  us, 
we  may  fairly  assume  that  the  plaintiff 
acquiesced  in  such  proceedings,  since  he  paid 
the  assessments  made  by  such  commissioners 
by  reason  of  the  benefits  he  so  acquired.  This 
seems  to  imply  that  he  was  the  owner  of  the 
land  thus  uncovered  upon  his  shore  line ;  and 
we  find  nothing  to  the  contrary  in  the  allega- 
tions of  the  complaint,  nor  the  provisions  of 
the  act  last  cited.  It  was  not  the  case  of  re- 
liction or  accretion  by  slow  and  inipercepti- 
l>le'degrees  from  natural  agencies.  Buorman 
V.  Sunnue/is,  42  Wis.  288.  Nor  was  it  the 
case  of  reliction  by  avulsion  from  UMtunil 
agencies.  Nebraska  v.  Imca,  148  U.  S.  859, 
86  L.  ed.  186.  But  it  was,  apparently,  the 
'drainage  of  low,  marshy  land,  and  the  low- 
ering of  the  lake  by  artificial  agencies,  for 
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the  benefit  of  riparian  owners,  including  the 
plaintiff.  We  must  hold  that  the  plaintiff 
did  not  thereby  lose  his  rights  as  a  ripHriau 
proprietor,  and  that  he  continued  to  have 
free  access  to  the  lake  in  front  of  his  prem- 
ises; and  especially  siiould  this  be  so  since 
tlje  objection  is  not  raised  by  tiie  state  in  its 
sovereign  capacity,  hut  by  other  al  leged  ripar- 
ian owners.  This  is  obvious  from  the  Fed- 
eral cases  cited.  See  also  Boor  man  v.  San- 
nuc/is,  Hupra;  J.  8.  Keator  LumUr  Co.  v.  St. 
Croix  Boom  Corp.  72  Wis.  98.  It  fol  lows  that 
the  plaintiff  was  still  such  ripariau  proprietor 
when  chap.  202,  Laws  1891,  was  enacted.  As 
indicated  in  the  statement,  that  act  undertook 
to  grant,  convey,  assign,  and  relinquish  to 
James  Reynolds,  his  heirs  and  assigns,  for- 
ever, all  the  right,  title,  and  interest  of  the 
state  in  and  to  all  lands  within  the  limits  or 
boundaries  of  Muskego  and  Wind  lakes,  aa 
they  existed  or  were  shown  by  the  low- water- 
mark lines  prior  to  January  1,  1889;  and  re- 
quired him  and  them  to  lower  the  ttien  pres- 
ent mean  level  of  the  waters  of  each  of  those 
lakes  4^  feet  more,  on  the  theory  that  the 
preservation  of  the  public  health  and  the 
well-being  of  the  communities  adjacent  to 
said  lakes  imperatively  required  that  such 
system  of  drainage,  previously  adopted, 
should  be  extended,  enlarged,  and  completed, 
so  as  to  effectually  drain  such  wet  ana  over- 
flowed lands.  The  act  provided,  in  effect, 
that  after  Reynolds,  his  heirs  and  assigns, 
should  receive,  from  sales  of  lands  thus  uu- 
covered  and  drained,  all  expenses  incident 
thereto,  then  out  of  the  first  net  avails  of  such 
sales  he  or  they  should  pav  back  50  per  cent 
of  the  assessments  which  had  thus  pre- 
yiously  been  paid  under  the  act  of  1887 ;  and 
the  act  further  provided,  in  effect,  that  noth- 
ing therein  should  "be  construed  to  defeat  or 
impair  any  right  of  action"  that  might  **  arise 
to  recover  damages  caused  to  any  person  or 
property  by  carrying  out  the  provisions  of 
that  act. "  §  8.  Reynolds,  to  whom  such  im- 
portant rifrbts  were  thus  granted,  conveyed, 
assigned,  and  relinquished,  was  at  the  time, 
as  alleged,  a  resident  of  Illinois.  About  the 
time  of  that  enactment  tlie  defendant  appears 
to  have  been  incorporated,  under  the  laws  of 
this  state,  *'for  the  purpose  of  purchasing, 
improving,  and  selling  real  estate,  and  of 
constructing  canals,  ditches,  drains,  and 
levees  for  agricultural  and  sanitary  draining, 
or  mining  purposes  for  the  creation  an<l  con- 
trol of  waterpowers  for  the  improvement  of 
any  lakes  and  streams  within  the  hinds  owned 
by  it,  and  the  stocking  of  said  lakes  with 
fish  and  also  for  the  purpose  of  acquiring  the 
rights  and  assuming  tlie  duties  and  obliga- 
tions, if  any,  of  one  James  Reynolds  in  and 
to  such  rights,  duties,  and  obligations,  if 
any,  as  had  been  prior  tliereto  granted  and 
conveyed  to  said  James  Reynolds  by  act  of 
legislature  of  this  state."  As  indicated  in 
the  statement,  twelve  days  after  that  enact- 
ment. Reynolds  nnd  wife  conveyed  all  thnt 
he  thereby  accpiired  to  tlie  ilefemlnnt.  The 
purpose  of  incorporsiiing  the  defendant,  as 
thus  alleged,  pretty  clearly  indicates  the  pur- 
pose of  the  enaclment  lu  question.  The 
mnnifeat  purpose  ot  both  was  to  secure  specu- 
lative advantage  and  pecuniary  gain  to  pri- 
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vate  parties.  Such  being  the  case,  the  act 
in  queation  and  the  conveyance  from  Rey- 
nolds and  wife  to  the  defendant  both  come 
witbin  the  condemnation  of  this  court,  as  ex- 
pressed in  an  opinion  by  Mr.  Justice  Pinner, 
wherein  it  was  said :  **In  Illinois  C.  B.  Co, 
V.  Illinais,  146  U.  S.  887.  86  L.  ed.  1C18,  it 
was  beld,"  amon^  other  things,  "that  *ri- 
parian  rights  are  incident  to  riparian  owner- 
ship, and  existing  with  it,  and  passing  with 
ibe  transfer  of  the  land.  The  land  must  not 
only  be  contiguous  to  the  water,  but  in  con- 
tact with  it.  That  proximity,  without  con- 
tact, is  insufficient.  The  riparian  right  at- 
taclies  to  land  on  the  border  of  navigable 
water,  without  any  declaration  to  that  effect 
from  the  former  owner,  and  its  designation 
in  a  conveyance  by  him  would  be  surplus- 
f\ge. '  ...  It  is  plain  that  no  grant  by 
the  state,  for  purely  private  purposes,  of  such 
lands,  could  operate  to  impair  or  defeat  the 
previously  acquired  rights  of  the  riparian 
owner,  for  the  state  has  no  right  to  make  such 
H  grant.  The  right  which  the  state  holds  in 
these  lands  is  in  virtue  of  its  sovereignty, 
and  in  trust  for  the  public  purposes  of  navi- 
^ration  and  fishing.  The  state  has  no  pro- 
prietary interest  in  them,  and  cannot  abdicate 
its  trust  in  relation  to  them,  and  while  it  may 
nial^e  a  grant  of  them  for  public  purposes,  ft 
may  not  make  an  irrcpealable  one ;  and  any 
attempted  ffrant  of  the  kind  would  be  held, 
if  not  absolutely  void  on  its  face,  as  subject 
10  revocation.  These  views  are  maintained 
with  clearness  and  vigor  in  the  very  able  and 
elaborate  opinion  of  the  court  in  the  case  last 
cited."  McLennan  v.  Prentice,  85  Wis.  444. 
Certainty,  if  the  state  had  power,  by  the 
act  in  question,  to  convey  and  relinquish  to 
''James  Reynolds,  his  heirs  and  assigns,  for- 
ever," and  hence  to  the  defendant, — a  private 
corporation,— all  its  right,  title,  and  interest 
in  and  to  all  lands  lying  within  tlie  limits 
of  Muskego  lake,  then  it  may,  in  a  similar 
manner,  convey  and  relinquish  to  private 
persons  or  corporations  all  such  rieht,  title, 
and  interest  in  and  to  every  one  of  the  1,240 
lakes  in  Wisconsin.  Such  conveyance  and 
relinquishment  is  claimed  to  be  a  legitimate 
exercise  of  the  police  power  of  the  state ;  and 
it  is  contended  that,  because  the  act  asserts 
that  such  system  of  drainage  is  required  for 
the  preservation  of  the  public  health,  the 
same  is  conclusive  upon  all  courts.  While 
the  question  of  the  necessity,  expediency,  or 
propriety  of  taking  private  property  for  pub- 
lic use  18  for  the  legislative  department  of 
the  government,  yet  the  question  whether  a 
particular  use  is  public  or  private  is  for  the 
judicial  department.  Wisconsin  Water  Co, 
V.  Winam,  85  Wis.  89,  40.  20  L.  R.  A.  662, 
and  authorities  there  cited.  In  Everett  v. 
Marquette,  63  Mich.  4*52,  in  considering  the 
question  whether  the  maintaining  of  a  par- 
ticular structure  within  the  limits  of  the 
street  constituted  a  public  nuisance,  Cooley, 
Ch.  J.,  said  :  **  While  the  city  council  is  en- 
titled, under  its  supervisory  control  of  the 
public  streets,  to  consider  and  pass  upon  that 
question  for  the  purpose  of  deciding  upon  the 
institution  of  legal  proceedings  for  abate- 
ment, it  cannot  make  itself  the  judge.  Main- 
taining a  nuisance  is  a  public  offense,  and 
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the  fact,  as  in  other  cases  of  alleged  crimi- 
nality, is  to  be  tried  on  proper  accusation  and 
in  the  regular  courts. "  In  a  later  case  in  the 
same  court,  it  was  held  that  "the  legislature 
cannot  authorize  a  municipality  to  make  that 
a  purpresture  or  nuisance  which  is  not  so  in 
fact,  if,  by  so  doing,  the  constitutional  rights 
of  any  citizen  in  his  person  or  property  are 
destroyed  or  infringed.  Orand  liapidM  v. 
Potoers,  80  Mich.  94,  14  L.  R.  A.  493.  See 
Chicago,  M,  <&  St,  P,  R,  Co.  v.  Minntmia 
Railroad  dt  W,  Commission,  134  U.  S.  418,  34 
L.  ed.  970,  8  Inters.  Com.  Rep.  209 ;  8t,  Louis 
d  a,  F,  B.  Co.  V.  OiU,  156  U.  S.  649.  89  L. 
ed.  667.  So  here,  upon  the  facts  alleged  in 
the  complaint,  the  legislature  had  no  power, 
under  the  guise  of  legislating  for  the  public 
health,  to  authorize  the  destruction  of  the 
lake,  and  thereby  create  a  nuisance,  to  the 
great  injury  of  the  plaintiff  as  such  riparian 
owner,  for  private  purposes,  and  for  the  sole 
benefit  of  private  parties.  We  must  hold  that 
the  complaint  states  a  cause  of  action. 

Tliat  portion  of  the  order  of  the  Circuit  Court 
appealed  from  is  reversed,  and  the  cause  is  re- 
manded, with  direction  to  overrule  the  de- 
murrer, and  for  further  proceedings  aooord- 
ing  to  law. 


August  BORMANN,  AppU, 
City  of  MILWAUKEE,  Respi. 
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An  employee  ansameB  the  risk  of  Injnrj- 
by  animaUi  fem  natnrsB,  such  as  elks  and 
deer,  when  be  voluntarily  enf^gesto  work  ln^d# 
of  tbe  Inolosure  In  wnich  they  are  kept. 

(June  19, 1800.) 

APPEAL  bv  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Milwaukee  County 
in  favor  of  defendant  in  an  sction  brought  to 
recover  damages  for  injuries  inflicted  upon 
plaintiff  by  an  elk  owned  and  kept  by  defend- 
ant.    A  firmed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Fiebing^  &  Killilea,  for  appellant: 

Municipal  corporations  are  liable  for  acts  of 
misfeasance  positively  injurious  to  individuals, 
done  by  their  authorized  agents  or  officers,  in 
the  course  of  the  performance  of  corporate 
powers  constitutionally  conferred  or  in  the  ex- 
ecution of  corporate  duties. 

2  Dill.  Mun.  Corp.  §  966;  LiltU  v.  Madison, 
42  Wis.  653,  24  Am.  Rep.  435. 

The  superior  or  employer  must  answer  civ- 
illy for  the  negligence  or  want  of  skill  of  bis 
agent  or  servant  in  the  course  or  line  of  his 
employment,  by  which  another,  who  is  free 
from  contributory  fault,  is  injured. 

2  Dill.  Mun.  Corp.  §  968  (766). 

Plaintiff  did  not  assume  the  risk  as  one  in- 
cident to  his  employment. 

Mutter  V.  McKesson,  10  Hun,  44. 

The  plaintiff  is  not  required  in   his    com- 

Note./— As  to  tbe  liability  for  injuries  Inflicted 
by  animals  to  persons  on  tbe  owner*s  premises,  — 
Conway  v.  Grant  (Ga.)  14  L.  R.  A.  108,  and  noU* 
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plaint  to  negative  negligence  on  Us  part,  that 
oeioga  matter  of  defense. 

Brooks  ▼.  Taylor,  65  Mich.  208;  1  Chitty. 
PI.  16th  Am.  ed.  93;  2  Chilly,  PI.  561-.56S; 
PoppUwell  V.  Pierce,  10  Cusb.  .>01);  Stumps  v. 
^dley,  22  111.  140;  Woolfv,  ChaXker,  81  Conn. 
121,  81  Am.  Dec.  175;  May  v.  BurdeU,  9  Q. 
B.  101 :  Jackson  v.  Smit/ison,  15  Mees.  &  W. 
mS;  Uudnon  ▼.  Boberts,  6  Ezch.  697,  20  L.  J. 
Exch.  299. 

In  an  action  against  the  owner  of  a  vicious 
animal  to  recover  for  iDJuries  sustained,  it  is 
DOt  necessary  to  allege  other  negligence  on  de- 
fendant's part  than  his  keeping  the  animal 
with  knowledge  of  its  viclousness.  It  is  not 
necessary  to  allege  the  place  of  keeping,  nor 
that  plaintiff  was  without  fault. 

Baybum  t.  Central  laioa  B,  €h.  74  Iowa, 
«87. 

The  owner  or  keeper  of  an  animal  fera  na- 
ture is  bound  so  to  secure  it  as  to  keep  it  from 
doing  an  injury,  at  his  peril. 

MeibusY.  Dodge,  3d  Wis.  800,20  Am.  Rep. 
6;  Lyke  v.  Van  I^^ten,  4  Denio,  127;  Card  v. 
Case,  6  C.  B.  612;  Dt/rsey  v.  PhiUip9  dt  C, 
Constr.  Go.  42  Wis.. 601. 

Messrs,  C.  H.  Hamilton  and  Evaa^Bt 
Sruncken*  for  respondent: 

The  keeper  cannot  be  held  liable  if  he  has 
taken  such  measures  to  prevent  injury  as  are 
appropriate  to  the  nature  of  the  particular  ani- 
mal. 

Seribner  y.  KeUey,  88  Barb.  14;  Congress  A 
E.  ^pHng  Cb.  ▼.  Edgar,  99  U.  S.  645, 25  L.  ed. 

The  liability  of  the  owner  or  keeper  for  any 
injury  done  by  wild  animals  to  the  person  or 
property  of  others  must  rest  on  the  doctrine 
of  negligence.  A  very  high  degree  of  care  is 
demanded  of  those  who  have  them  in  charge; 
but  if,  notwithstanding  such  care,  thev  are  en- 
abled to  commit  mischief,  the  case  should  be 
referred  to  the  category  of  accidental  injuries, 
for  which  a  civil  action  will  not  lie. 

Cooley,  Torts.  849. 

Where  a  vicious  animal  is  properly  confined, 
one  who,  having  knowledge  of  its  habits,  goes 
within  its  reach  does  so  at  nis  own  peril. 

Buckley  v.  Qee,  55  Dl.  App.  388. 

Cassoday*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  an  order  sustaining  a 
<]emurrer  to  a  complaint,  alleging,  in  effect, 
Ihat  the  defendant  is  the  owner  of  the  West 
Side  Park,  used  b^  it  for  park  purposes;  that 
St  the  times  mentioned  it  kept  and  maintained 
deer  and  elks  therein;  that  the  plaintiff  was  em- 
ployed by  the  defendant,  and  served  as  its  em- 
ployee, under  directions  to  him  from  his  supe- 
rior officers  in  charge  of  the  park,  who  were  in- 
formed and  had  knowledge  of  the  vicious  and 
dangerous  propensities  of  such  animals;  that 
September  29, 1898, while  carrying  out  the  direc- 
tions of  his  superior  officers  lawfully  in  charge 
of  the  park,  the  plaintiff  entered  the  inclosure 
where  such  elks  and  deer  were  being  kept  and 
maintained  by  the  defendant,  and  thereupon 
and  immediately  thereafter  he  was  violently 
attacked  and  seriously  and  permanently  in- 
jured and  wounded  by  said  animals;  and  prayed 
judgment  against  the  defendant  for  $10,000 
damages  l^  reason  of  such  injuries.    In  the 
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sixpence  of  any  statute  to  the  contrary,  and  in 
the  case  of  domestic  animals  ri;:liifully  in  the 
place  where  the  roisdiief  was  done,  this  and 
other  courts  have  frequently  held  that  the 
owner  cannot  be  held  liable  for  injuries 
inflicted  by  them,  unless  the  pbuntiff  alleges 
and  proves  that  prior  to  the  injury  the  de- 
fendant had  notice  of  their  vicious  propen- 
sities. Dearth  ▼.  Baker,  22  Wis.  73;  Kert- 
sehaeke  v.  Ludwig,  28  Wis.  480;  Slinger  v. 
Henn^man,  38  Wis.  504;  Chunot  v.  Larson,  43 
Wis*.  536,  28  Am.  Rep.  567;  DurreUv,  Johnson, 
81  Keb.  796;  Van  Leuven  v.  Lyke,  1  N.  Y.  515, 
49  Am.  Dec.  846;  Decker  v.  Gammon,  44 
Me.  822,  69  Am.  Dec.  99;  Earl  v.  Van  A  Istine,  8 
Barb.  630:  Briee  v.  Batter,  109  N.  Y.  428;  Tiliett 
V,  Ward.  L.  R  10  Q.  B.  Div.  17;  Sanders  v. 
Teape,  51  L.  T.  N.  S.  263.  Such  domestic 
animals  have  been  held  to  include  horses, 
oxen,  cows,  sheep,  swine,  does,  and  even 
bees.  Ibid.  The  complaint  in  the  case  at 
bar  is  drawn  on  the  same  theory,  and  alleges 
that  at  and  before  the  injuiy  the  defendant 
and  its  officers  and  agents  were  informed 
and  had  knowledge  of  the  vicious  and  dan- 
gerous propensities  of  such  animals.  But 
in  the  case  of  lions,  tigers,  bears,  elephants, 
monkeys,  or  any  other  wild  and  ferocious 
animals,  the  owner,  as  well  as  others,  is  con- 
clusively presumed  to  know  that  they  are  vi- 
cious and  liable  to  do  mischief,  unless  prop- 
erly confined.  This  is  apparent  from  numer- 
ous refrrences  in  the  cases  already  cited.  Lit- 
tle V.  Madison,  42  Wis.  648,  24  Am.  Rep.  435; 
Id.  49  Wis.  605,  85  Am.  Rep.  793;  Seribner  v. 
Relley,  38  Barb.  14;  May  v.  Burdett,  9  Q.  B. 
101 :  FiUmrn  v.  Pe<nM  Palace  A  A,  Co.  L.  R.  25 
Q.  B.  Div.  258.  Thus,  the  law  recognizes  two 
distinct  classes  of  animals;  and  the  only  diffi- 
culty is  in  determining  whether  certain  animals 
belong  to  the  one  class  or  the  other.  As  stated 
by  Lord  Esher,  M.  R.,  in  the  case  last  cited; 
'There  can  be  no  dispute  that  there  are  some 
animals  that  everyone  must  recognize  as  not 
being  dangerous  on  account  of  their  nature. 
Whether  they  are/<*r(s  natura  so  far  as  rights 
of  propc  rty  are  concerned. is  not  the  question; 
they  certainly  are  not  so  in  the  sense  that  they 
are  not  dangerous."  In  the  same  case  Bowen, 
L.  J.,  said:  "If,  from  the  experience  of  man- 
kind, a  particular  class  of  animals  isdangerous, 
though  individuals  may  be  tamed,  a  person 
who  keeps  one  of  the  class  takes  the  risk  of 
any  damage  it  may  do.  If,  on  the  other 
hand,  the^  animal  kept  belongs  to  a  class 
which,  according  to  the  experience  of  mankind, 
is  not  dangerous,  and  not  likely  to  do  mischief, 
and  if  the  class  is  dealt  with  by  mankind  on 
that  footing,  a  person  may  safely  keep  such  an 
animal,  unless  be  knows  that  the  particular 
animal  that  he  keeps  is  likely  to  do  mischief." 
The  question  recurs,  What  is  such  experience 
of  men  as  to  deer  and  elks?  As  we  look  into 
the  standard  works  we  find  that  they  belong  to 
the  same  family,  although  elks  are  the  larger; 
that  elks  as  well  as  deer,  are  naturally  shy  and 
timorous,  fleeing  at  the  sight  of  men,  but 
easily  domesticated;  that  such  timidity,  how- 
ever forsakes  the  males  at  certain  seasons  of 
the  year,  and  then  they  are  liable  to  attack 
each  other,  or  whatever  animal  comes  in  their 
way.  7  Enc.  Brit.  24;  5  Am.  Oyc.  756.  Cer- 
tainly it  was  not  unUwful  for  the  defendant. 


9H 


WieCONSIN  SUFBSMS  COUKT. 


followlDff  the  ez&rople  of  other  metropolitan 
cities,  to  Keep  and  maintain  such  aDimals  in  a 
proper  inclosure.  JSeribner  v.  Kelley,  88  Barb. 
14.  We  find  a  someTvbat  similar  case  to  the 
one  at  bar  in  the  Supreme  Court  of  the  United 
States.  Congreaa  dk  E.  Spring  Co.  v.  Edgar,  99 
U.  S.  045»  25  L.  ed.  487.  In  that  case  the  deer 
were  permitted  to  roam  in  an  open  park,  ac- 
cess! ble  to  visitors.  The  plaintiff  was  law  fully 
in  the  park  at  the  time  she  was  attacked  by 
ooe  of  the  bucks  and  severely  injured.  It  was 
made  to  appear  in  that  case  thai  the  male  deer, 
ai  that  particular  season  of  the  year  was  a  dan- 
gerous animal.  A  verdict  in  favor  of  the  in- 
jured lady  in  that  case  was  sustained.  Mr. 
Justice  Clifford,  speakiDg  for  the  court,  among 
other  thinffs;  said:  ''An\mfi}% /era  natures,  hsh 
class,  are  Known  to  be  mischievous;  and  the 
rule  is  well  settled  that  whoever  undertakes  to 
keep  such  an  animal  in  places  of  public  resort 
is  or  may  be  liable  for  the  injuries  inflicted  by  it 
on  a  party  who  is  not  guiliy  of  negligence, 
and  is  otherwise  without  fauli."  In  another 
connection  he  said,  in  effect,  that  "in  actions 
fur  injuries  for  such  bea^^ts  it  is  not  necessary 
to  allige  that  the  owner  knew  them  to  be  mis 
rhiovous,  for  he  is  presumed  to  have  such 
knowledge,  from  which  it  follows  that  he  is 
^ui!ty  of  negligence  in  permitting  the  same  to 
be  at  large."  As  indicated,  in  the  case  at  bar 
llie  defendant  kept  and  maintnined  the  animals 
in  HH  inclosure,  and  it  ap[>ears  that  the  plain- 
tiff was  employed  by  the  defendant  to  work 
inside  of  such  inclosure,  presumably  in  taking 
rf\Te  of  the  park  or  the  animals  in  the  park. 
The  plaintiff,  therefore,  as  well  as  the  defend- 
ant and  its  ofQcers  and  agents,  must  conclu> 
sively  be  presumed  to  know  the  habits  and 

{)rop*ensities  of  such  animals.  With  such 
cnowlcdiie  or  presumed  knowledge,  he  volun- 
tarily entered  upon  the  service  There  is  noth- 
ing to  indicate  that  he  did  not  know  as  much 
about  tbc  habits  and  propensities  of  the  animals 
as  the  officers  and  agents  of  the  defendant, 
nor  that  he  was  induced  to  enter  such  service 
by  any  misrepresentation  or  statement  on  the 
part  of  the  defendant.  The  rule  is  fHmili>ir 
that  a  servant  assumes  the  ordinary  risks  inci- 
dent to  the  business  in  which  he  engages. 
This  is  not  the  case  of  domestic  animals  pre- 
sumably harmless,  but  which  the  owner  knows 
to  be  vicious  and  the  injured  person  does  not; 
and  hence  the  rule  invoked,  that  a  plaintiff  in 
pleading  is  not  required  to  regative  his  own 
contributory  negligence,  is  not  applicable. 

T?if  order  of  Vie  iiupei'ior  Court  for  Milicaukee 
County  is  affirmed. 


William  M.  DAVIS,  Respt,'' 

V. 
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1.  The  Interpretatioii  and  ▼aUditj'  of  a 
eontract  for  carriage  over  a  railroad  are  to  be 


governed  by  the  law  of  the  state  where  the  ooo- 
tract  to  made. 

£•  In  Wisconsint  stipulations  in  a  drov- 
er's pass  exemptioir   the  carrier  from  U- 

ability  for  accidents  are  void. 

8.   Resort  may  be  bad  to  tbe  coiamon 

law  to  determine  the  validity  of  a  coDtracc  for 
interstate  carrlnRe,in  the  absence  of  any  oootrary 
legislation  by  ConRress. 

4«  A  special  Tordict  in  a  ease  where  tbe^ 
question  whether  or  not  defendant's  Degligence 
was  the  proximate  cause  of  plain tilTs  injury  is 
vital  and  sharply  litigated  is  fatally  defective  if 
it  does  not  answer  such  questien. 

6.  Reasonable  expectation  that  a  certain 
injury  wiU  follow  certain  nefrligenoe  to  eMentiai 
to  make  such  negligence  tlie  proximate  cause  of 
the  injury. 

6.  A  defect  in  a  special  Terdiet  tnttatiiig 
that  nejrligenoe  was  tbe  natural  rather  than  the 
proximate  cause  of  an  accident  cannot  be  suppliM 
by  reference  to  the  evidence  if  it  te  confllctlog. 

7.  If  connsel  in  arn^nment  contends  that 
certain  facts  did  notextot  which  have  been  testi- 
fied to  by  witnesses  of  apparent  Intelligence  and 
crediblllry.  who  are  in  no  way  impeached  or  ood- 
tradtcted,  the  court  should  qpon  request  instruct 
the  jury  that  such  facts  are  established. 

(April  li,  1881)  ) 

APPEAL  by  defendant  from  a  Judfrment  of 
the  Circuit  Court  for  Dane  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  a1leced.U> 
have  been  caused  by  defendant's  negligence* 
Reversed, 

Statement  by  Pinney,  J.: 

This  was  an  action  to  recover  damaees  for 
a  personal  injury  received  by  the  plaintiff  at 
or  near  Coon  Itapids,  Iowa,  June  16,  1894. 
while  he  was  traveling  on  the  passenger  train 
of  the  defendant  company,  by  reason  of  the 
derailment  of  the  cars  caused  by  the  negligence 
of  the  company,  in  that  its  track,  railroad 
bridge,  roadbed,  ties,  frog,  and  appliances,  to 
the  distance  of  IdO  feet  over  and  to  the  west- 
ward of  Coon  river,  about  \  a  mile  east  of 
the  village  of  Coon  Rapids,  were  out  of  repair, 
defective,  and  unsafe,  especially  at  tbe  place 
where  tbe  train  was  derailed  and  wrecked,  and 
various  defects  were  specifically  alleged,  among 
others  that  the  frog  at  the  bridge  was  old,  worn, 
and  defectively  constructed;  that  the  cross  ties 
in  the  roadt)ed  were  old  and  rotten,  so  that  they 
did  not  hold  the  spikes  driven  into  them  to 
keep  the  mils  in  place,  and  so  that  there  was 
not  sufficient  support  to  the  rails;  that  tbe  rails 
were  too  light  and  old  and  worn;  that  the 
roadbed  was  rough  and  uneven,  and  was  not 
sufficient  support  to  the  rails  and  ties,  and  to 
form  a  safe  track  for  trains;  that  the  bridge 
across  the  river' was  constructed  of  insufficient 
material?,  and  built  on  insufficient  piling;  that 
the  cooRi ruction,  framework,  and  foundation 
of  the  bridge  were  not  of  sufficient  strength  to 
supnort  the  weight  of  the  train,  so  that  the 
bridge  and  tiestlework  approaching  it  gave 


NoTC— i^s  to  the  rifrhts  of  a  person  riding  on  a  |  As  to  tbe  common-law  rule  ooncemlogr  interstate 
pass,  see  note  to  Muldoon  v.  Seattle  City  B.  Co.  transportation,  see  also  {Gatton  v.  .Chicago,  B.  L  * 
<Wa6b.)  22 L.  B.  /.  7M.  P.  B.  Co.  (Iowa)  28  L.  R.  A  686. 
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way  and  fell,  throwlog  the  train  and  car  in 
wliicli  the  plfliDiiff  was  riding  down  the  em- 
bankment, and  into  tbe  river;  that  such  defect- 
ive condition  of  the  roadbed,  bridge,  and  track 
had  existed  for  a  long  time  prior  to  the  acci- 
dent, to  the  kDowIedee  of  the  defeDdant.  The 
defendant,  in  its  answer,  admitted  the  derail- 
ment of  tbe  train,  and  that  the  plaintiff  had 
received  some  injuries  in  coDsequence,  but  put 
in  issue  tbe  extent  of  such  injuries,  and  denied 
that  the  plaintiff's  injuries  were  caused  by  any 
fault  or  negligence  on  its  part,  or  on  the  part 
of  anj  of  its  agents,  servants,  etc.  It  was  set 
up  that  tbe  plaintiff  was  being  carried  by  the 
defendant  under  a  contract  entered  into  at 
Richland  Center,  Wisconsin,  for  the  transpor- 
tation of  three  cars  of  cattle  from  said  Rich- 
land Center  to  Council  Bluffs  station,  Iowa, 
and  a  return  ticket,  and  under  tbe  terms  and 
conditions  of  which  tbe  phiintiff  was  passed 
and  rode  on  the  train  in  which  said  three  cars 
were  transported,  as  the  person  in  charge  of 
tbe  stock;  that  at  Council  Bluffs,  pursuant  to 
tbe  terras  of  the  contract,  the  plain  Jff  applied 
for  transportation  of  himself,  in  return  from 
that  place  to  said  Ricbland  Center,  and  re- 
ceived, pursuant  to  sucb  contract,  a  drover's 
return  ticket  between  said  points,  subject  to 
tbe  condition  that,  in  accepting  the  same,  tbe 
plaintiff  agreed  to  * 'assume  all  risks  of  acci- 
dents," and  that  the  defendant  **sball  not  be 
liable  under  any  circumstances,  whether  of 
negligence  by  their  agents,  or  otherwise,  for 
any  injury  to  me  [him J.  or  for  any  loss  or  dam- 
age to  my  [bis)  property;"  and  that,  while 
traveling  on  such  return  ticket,  tbe  derailment 
of  tbe  cars  and  injury  to  tbe  plaintiff  ocruired. 
Evidence  was  given  at  tbe  trial  showing 
that  tbe  plaintiff,  at  the  time  of  the  acci- 
dent, was  being  carried  on  tbe  defendant's 
train  under  such  return  drover's  ticket,  con- 
taining a  stipulation  as  above  stated.  The  evi- 
dence was  that  tbe  train  in  question,  the  fast 
vest ibu led  train,  going  east  lo  Chicago,  con- 
sisting of  an  engine,  tender,  mail  car,  a  combi- 
nation baggage  and  express  car,  smoking 
car.  chair  car,  and  three  sleeping  cars,  at- 
tached in  tbe  order  named,  was  derailed, 
and  ran  off  the  track  and  over  the  embank- 
ment, with  the  exception  of  tbe  two  rear 
sleepers,  as  it  approached  tbe  bridge  across 
Coon  nver,  about  half  a  mile  east  of  Coon 
Hapids  station,  about  10  o'clock  at  night;  and, 
by  reason  of  this,  tbe  plaintiff,  who  was  riding 
in  the  smoking  car,  received  the  Injury  of 
which  he  complained.  The  approach  to  tbe 
bridge  from  the  depot  west  of  it  is  over  a  tres- 
tle H8  feet  long.  Three  swi'ch  tracks  enter 
the  main  track  between  the  depot  and  bridge, 
two  from  the  south,  and  one  from  the  north, 
numbded  from  the  bridge  west;  namely:  No. 
1,  "south  gravel  track."  commences  at  the 
bridge  trass,  and  runs  southwest;  No.  2,  called 
"high  track,"  commences  29  feet  west  of  the 
west  end  of  the  trestle,  and  runs  in  a  southwest- 
erly direction;  and  No.  8  called  "north  gravel 
track,"  commences  188  feet  west  of  the  west  end 
of  the  tre8tle,and  runs  in  a  northwesterly  direc- 
tion. There  was  a  guard  rail  and  froe  80  feet 
west  of  the  switch  stand,  for  this  track.  The 
bridge  was  a  Howe  truss  bridge,  188  feet  long, 
and  87  feet  above  the  water,  and  tbe  east  end 
of  it  was  about  500  feet  east  of  said  frog  and 
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gnard  rail.  The  track  gave  way.  and  tbe 
bridge  fell  while  the  train  was  passing  over  it» 
and  part  of  the  train  was  thus  thrown  into  the 
river,  and  part  of  it  down  the  embankment,  or 
over  the  side  of  the  trestle,  to  the  north  side, 
the  rear  sleeper  and  the  hind  truck  of  the  sec- 
ond sleejier  remaining  on  the  track.  There 
was  a  conflict  of  evidence  as  to  the  cause  of  the 
wreck,  the  plaintiff  claiming  that  as  the  track 
gave  way  and  the  bridge  fell,  derailing  the 
train,  the  presumption  was  that  the  track  and 
bridge  were  insufficient,  and  that  such  ini^utfi-, 
cieucy  was  due  to  tbe  negligence  of  the  defend- 
ant; and  he  produced  evidence  tendinertoshow 
that  the  track  was  insufficient,  and  that  tbe  de- 
railment was  caused  thereby;  that  the  north  rail 
of  tbe  main  track  was  torn  from  the  track  im- 
mediately west  of  the  trestle,  causing  some  of 
tbe  cars  to  roll  over  the  north  side  of  the  em- 
bankment and  trestle,  and  precipitating  some 
one  of  them  against  tbe  corner  of  the  bridge 
while  the  train  was  in  motion.  Considerable 
evidence  was  directed  to  tlie  method  of  con- 
struction of  the  roadbed.wbich  had  been  in  U5:e 
eleven  years,  and  its  condition  at  tbe  place  of  the 
wreck.  There  was  evidence  tending  to  show 
that  there  were  rotten  ties  in  the  track,  mostly 
near  tbe  trestle  work,  or  within  60  or  70  feet  of 
it,  that  there  were  eiirht  or  nine  rotten  ties  all 
along  there.  One  witness  said  he  noticed  one 
or  two  rotten  ties,  somewhat  rotten;  another, 
that  he  saw  eight  or  nine  near  the  west  end  of 
tbe  trestle.  Tbe  south  rail  was  not  disturbed 
until  tbe  trestle^Kork  was  reached.  Another 
witness  testified  that  he  saw  five  or  six  rotten 
ties  in  all,  and  one  was  so  rotten  that  be  was 
able  to  run  his  cane. into  it;  this  was  the  only 
one  that  was  rotten  or  bad;  another,  that  sev- 
eral ties  were  apparently  rotted  where  the 
spikes  were  torn  out,  perhaps  10  or  12;  another 
that  he  had  been  frequently  at  the  track  dur- 
ing the  spring  before  the  accident,  and,  in  the 
afternoon  of  the  day  of  the  accident,  he  ob- 
served three  or  four  rotten  ties.  He  was  tbe 
only  one  who  testified  to  seeing  any  rotten  ties 
before  the  accident.  Other  witnesses  testified 
to  having  noticed  rotten  ties  in  about  the  num- 
bers already  slated,  after  the  accident.  The 
defendant  contended  that  the  wreck  was  caused 
by  an  oak  tie  placed  by  some  discharged  labor- 
ers at  tbe  west  end  of  the  guard  rail  between 
it  and  tbe  rail,  between  the  time  the  east-bound 
freight  train  that  preceded  this  passenger  train 
about  forty  minutes  ran  over  the  main  track, 
and  tbe  coming  of  the  passenger  train.  Tbis^ 
tie  was  found  under  tbe  rear  sleeper,  between 
the  main  rail  and  guard  rail;  and  it  had  been 
broken  and  slivered  up  considerably,  the  pieces- 
matching  and  fitting  to  the  tie  from  which  they 
so  appenred  to  have  been  broken.  Evidence 
was  given  of  numerous  facts  and  circum- 
stances to  show  that  tbe  train  had  been  de- 
railed by  tbe  tie  so  placed  between  tbe  guard 
rail  and  main  rail,  as  that  the  west  end  of  the- 
guard  rail  had  been  sprung  or  shoved  to  the 
north,  tbe  guard  rail  braces  broken,  and  tbe 
main  rail  somewhat  sprung  to  the  south.  Other 
evidence  of  the  condition  and  marks  on  the 
track  and  ties  was  relied  on.  From  about  7.*> 
feet  of  the  west  end  of  the  trestle,  eastward, 
the  track  was  lorn  up,  rails  torn  loose  and 
thrown  down  the  embankment,  ties  torn  out^ 
split,  and  broken,  the  embankment  torn  up. 
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tbe  cross-ties  or  timbers  of  the  trestle  leading 
to  the  Howe  trass  disturbed  and  broken, 
And  the  truss  broken  and  in  tbe  bed  of  the 
river.  Evidence  was  given  to  rebut  the  case 
of  the  plaintiff  in  respect  to  rotten  ties,  and  to 
«how  that  the  track  was  properly  constructed 
«ndin  good  condition;  that,  the  lall  before  the 
wreck,  the  track  from  the  trestle  west  had  been 
K'arefully  inspected,  and  all  unsound  ties  re- 
moved, and  replaced  with  new  oak  ties.  The 
road  master,  the  foreman,  the  two  section  fore- 
men, and  the  superintendent  testified,  in  sub- 
stance, that  the  track  was  in  good  condition 
before  the  wreck,  and  to  having  been  over  it 
Almost  daily,  and  some  of  them  of  tener.  Su- 
perintendent Qoodnow  testified  to  having  made 
a  careful  inspection  twenty-four  days  before 
the  wreck,  on  foot,  and  that  "tbe  track  was  in 
good  shape, — ^in  good  condition.  The  ties 
were  sound  and  well  ballasted, — well  filled  with 
ballast.  The  rails  were  in  good  surface,  and 
the  drainage  good."  The  foreman  Orabbs 
Bade  an  inspection  on  foot  on  the  day  of  tbe 
accident,  and  tesiifled  that  tbe  ties  and  every- 
thing else  were  in  good  condition.  The  evi- 
dence in  respect  to  the  alleged  claims  of  the 
parties  as  to  the  causae  and  circumstances  of 
the  wreck  was  very  elaborate,  covering  nearly 
^00  printed  pages.  The  court  iD8trucled  the 
jury  that  the  testimony  established  beyond  dis- 
pute that  the  engine  and  cars  were  in  good  con- 
dition, properly  equipped,  and  the  engineer  and 
-conductor  were  competent  men.  Evidence 
was  given  to  the  effect  that  three  laborers  were 
discbareed  from  the  gravel  pit  three  days  .be- 
fore, and  that  tbe  leader  of  them  made  threats 
that  he  would  ditch  the  train;  that,  if  the  com- 
pany did  not  pay  him  and  give  bim  a  pass  to 
Obica^o,they  would  catch  h 1.  Alx)ut  forty- 
five  minutes  before  the  wreck,  O.  B.  Triplett, 
hotel  keeper  at  tbe  station,  passed  through  the 
bridge  and  over  the  trestle  towards  tbe  station; 
and,  when  not  far  along  tbe  track,  be  saw  an 
•object  on  the  track  ahead;  and,  approaching 
within  about  60  feet  of  it,  he  saw  it  was  four 
men,  and  they  started  down  the  side  of  the 
grade,  and  went  behind  a  clump  of  cotton- 
wood  bushes;  and,  as  he  went  on,  he  looked 
back,  and  they  still  remained  behind  these 
bushes,  and  were  about  70  feet  west  of  the 
guard  rail  mentioned.  Tbere  was  a  special 
verdict,  finding:  (1)  The  engine  was  not,  nor 
any  part  of  it,  off  the  track  west  of  tbe  trestle. 
<2)  Tbe  roadbed  from  the  west  end  of  the  trestle 
to  switch  stand  No.  8,  on  the  north  side  of  the 
main  track,  was  of  a  proper  and  sufficient 
width.  (8)  The  ties  of  the  track  from  the  west 
•end  of  the  trestle  to  switch  stand  No.  8  were 
not  in  good  condition  at  the  time  of  the  wreck. 
<4)  Tbe  rails,  switches,  and  frogs  from  tbe 
west  end  of  the  trestle  to  tbe  guard  rail  of 
switch  No.  8  were  in  good  condition  at  tbe  time 
of  the  accident.  (6)  The  train  was  running  at 
the  time  it  approacned  the  place  of  the  acci- 
dent at  about  the  usual  rate  of  speed.  (6)  Tbe 
•engineer  was  not  guilty  of  any  negligence 
which  caused  the  car  wherein  plaintiff  was 
riding  at  the  time  of  the  accident  to  leave  the 
track  and  to  fall  over  the  embankment.  (7) 
The  defendant  company  was  guilty  of  negll 

§ence  which  occasioned  the  injury  to  the  plain- 
ff.    (8)  If  the  plaintiff  was  entitled  to  ludg- 
ment,  his  damages  were  assessed  at  $4,000. 
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The  defendant  moved  for  a  new  trial,  on  the 
ground  that  tbe  verdict  was  contrary  to  the 
law  and  to  the  evidence;  that  the  answers  1, 3, 
and  7  were  contrary  to  and  unsupported  by  eri- 
dence;  that  tbe  court  erred  in  refusing  to  direct 
a  verdict  for  tbe  defendant;  and  that  tbe  court 
erred  in  its  charge  to  tbe  jury.  Tbe  motion 
was  denied,  and  tbe  plaintiff  bad  judgment  on 
the  verdict,  from  which  the  defendant  ap- 
pealed. 

Mr,  Burton  Hanaouy  with  Mr,  George 
W.  Bird*  for  appellant: 

Neither  state  statutes  nor  state  decisions  can 
be  applied  to  interstate  commerce  transactions, 
or  to  the  instruments  of  interstate  commerce  in 
any  manner. 

To  Congress  alone  is  given  this  right,  and  all 
laws  of  tbe  stale,  whether  statute  or  common 
laws,  which  attempt  to  regulate,  or  interfere 
with  interstate  commerce,  are  void. 

Wabash,  8t.  L,  dk  P.  R.  Co.  v.  IllinoiB,  118  U. 
8.  557.  80  L.  ed.  244;  HaU  v.  De  Quir,  95  U. 
8.  485,  24  L.  ed.  647;  La  Farier  v.  Grand 
Trunk  R,  Go.  84  Me.  286,  17  L.  R  A.  111.  4 
Inters.  Com.  Rep.  198;  Missouri  P.  R.  Co.  v. 
Sherwood,  84  Tex.  125, 17  L.  R.  A.  643, 4  Inters. 
Com.  Rep.  240;  Stats  Freight  Tax  Case,  82  U. 
8.  15  Wall.  232.  21  L.  ed.  146;  WeJion  v.  J^w- 
souri,  91  U.  S.  275.  23  L.  ed.  347;  Brown  v. 
Houston,  114  U.  8.  622,  29  L.  ed.  257. 

There  is  no  common  law  of  the  United 
States 

BucJier  ▼.  Cheshire  R.  Co.  125  U.  S.  688,  81 
L.  ed.  798;  Bwift  v.  Philadelphia  R.  B.  Co.  64 
Fed.  Rep.  59;  Oatton  v.  Chicago,  R,  I.  d  P. 
R,  Co.  (Iowa)  28  L.  R.  A.  656,  6  Inters.  Com. 
Rep.  474. 

Where  there  is  a  special  finding  which  is 
against  the  weight  of  evidence,  a  fair  trial  can- 
not be  presumed,  but  the  contrary,  and  the 
verdict  should  be  set  aside  on  tbe  ground  that 
it  is  an  indication  of  such  prejudice  as  requires 
a  new  trial. 

Jeffrey  v.  Keokuk  dh  D,  M.  R,  Co,  51  Iowa, 
489;  Baldwin  v.  St.  Louis,  K.  AN,  W.  R  Co. 
68  Iowa,  210;  Peek  v.  Uutchinson,  88  Iowa. 
320;  Heath  v.  WJaUbreast  Coal  dh  Min,  Co.  65 
Iowa,  787;  Drew  v.  Watertown  F.  Jru.  Co. 
(8.  D.)  61  N.  W.  84. 

Tbe  burden  was  upon  the  respondent  to  es- 
tablish by  a  preponderance  of  proof,  and  to  a 
reasonable  certainty,  not  only  that  the  ties 
were  not  in  good  condition  but  that  their  con- 
dition was  such  that  It  might  reasonably  have 
been  expected  by  persons  engaged  in  the  opera- 
tion of  the  railroad,  in  tbe  exercise  of  proper 
care  as  persons  of  intelligence  having  the 
knowledge  that  they  may  be  reasonably  ex- 
pected and  ought  to  have  bad,  that  an  acci- 
dent, such  as  occurred,  might  result  there- 
from. 

Btuderg  y.  Milwaukee,  L,  8.  dt  W,  R.  Go.  50 
Wis.  232;  Beery  v.  CIticago  dt  N,  Tf.  R.  Co.  78 
Wis.  198;  Pershing  v.  Chicago,  B.  dt  Q.  R.  Co. 
71  Iowa.  682;  Denton  v.  Chicago,  Rl.dbP.R 
Co.  62  Iowa,  161,  35  Am.  Rep.  263;  Lawrence 
V.  Milwaukee,  L.  8.  dt  W.  R.  Co.  43  Wis.  822; 
Morrison  v.  Phillips  dt  C.  Constr,  Co.  44  Wis. 
405,  28  Am.  Rep.  599;  Aa-inson  v.  Ooodneh 
Transp.  Co.  60  Wis.  141,  60  Am.  Bep.  852; 
Plitier  ▼.  Chicago,  St.  P.  M.  dk  0.  R.  Cb.  88 
Wis.  521;    SehiUinger  Y.    Verona,    Id.    818; 
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Blocks.  MilwavhM etna  B.O9.  ^  Wis.  %71, 
27  L.  R  A.  865. 

The  only  fact,  concediiiff  ft  to  be  a  fact, 
from  which  the  ]\xtj  could  have  found  that 
the  appeliaDt  was  guilty  of  necligence  which 
occasioned  re^pondeDt's  injury,  was  that  the 
ties  were  not  in  good  condition;  and  if  there  is 
uo  proof  connecting  the  wrecls  of  the  train 
with  the  condition  of  the  ties,  then  this  find- 
ing, the  ninth,  cannot  stand,  and  the  Judg- 
ment must  be  reversed. 

Brvsbergj.Mtlitaukee,L.  8.  dk  W,  R.  Co,^  and 
Beery  v.  Chicago  <k  N,  W,  R,  Co.  npra;  Qui- 
nard  v.  Knapp-Btout  iff  Co.  Co.  90  Wis.  128; 
Crateny.  Smith,  S9  Wis.  119. 

Unless  the  defect  or  neglect  complained  of 
iR  the  proximate  cause  of  the  accident,  and  is 
-shown  to  be  so  by  a  preponderance  of  proof, 
ibere  can  be  no  recovery  in  cases  of  this  kind. 

Bruslterg  v.  Milwavkee,  L.  8,  d  W.  R.  Co.  and 
Beery  v.  Chicago  &N.  W.  R.  Co.  tuvra;  Pelt- 
tier  V.  Chicago,  iSt.  P.  M.  <fi  0.  R.  Co.  88  Wis. 
fi2H;  Block  v.  MH^taulee  Street  R.  Co.  89  Wis. 
4^7,  27  L.  R.  A.  866;  Atkinson  v.  Goodrich 
Transp.  Go.  60  Wis.  168,  60  Am.  Rep.  852; 
Ouinard  v.  Enapp-Siout  dt  Co.  Co.  90  Wis. 
129. 

A  ppellant  was  not  required  by  the  law  to  ac- 
<'ount  for  the  wreclc  or  to  show  how  and  why  it 
occurred;  it  was  not  an  at)soluie  insurer  of  re- 
spondent's safety;  it  was  only  bound  to  exer- 
cise such  care  as  the  law  imposed  upon  it  as  a 
•carrier  of  passengers,  and  when  it  bad  proved 
that  it  haa  fully  met  all  requirements  of  the 
law  as  its  proof  shows  it  bad,  the  burden  was 
upon  the  respondent  to  show  by  a  preponder- 
ance of  proof,  to  a  reasonable  certainty,  that 
appellant  had  failed  and  neglected  to  perform 
Its  duty,  and  that  such  failure  and  neglect  were 
the  proximate  cause  of  his  injuries. 

Beery  v.  Chicago  A  N.  W.  R.  Co.  and 
Bi'vsbergY.  Milwaukee,  L.  8.  db  W.  R,  Co.  mpra; 
fipayMing  v.  Chicago  &  N.  W.  R.  Co.  83  Wis. 
592:  Morrison  v.  Phillips  dt  C,  ConHr.  Co.  44 
Wis.  410,  28  Am.  Hep.  699;  MePadden  v.  Jffeio 
York  a  B.  Co.  44  N.  Y.  478,  4  Am.  Rep.  705; 
Fershingy.  Chicago,  B.  dt  Q.  R.  Co.  71  Iowa,  662. 

When  counsel  in  the  closing  argument  to 
the  Jury  ini^isfed  that  there  was  no  proof 
that  threats  had  been  made  kud  that  no  per- 
sons had  been  seen  near  the  accident  just  prior 
thereto,  the  duty  then  devolved  upon  the 
■court.— especially  when  its  attention  was  di- 
rected thereto  b^r  an  apt  instruction,  to  correct 
the  error  and  mischief  of  such  argument  and 
instruct  the'  jury  as  to  the  probative  force  of 
that  testimony,  and  their  duty  in  the  premises. 

Carey  v.  Chicago.  M.  dtSt.  P.  R.  Co,  61  Wis. 
71:  Bardy  v.  Milieavkee  Street  R.  Co.  89  Wis. 
187;  Brown  v.  Swineford,  44  Wis.  282,  28  Am. 
Rep.  682;  CampbeU  v.  CampbeU,  64  Wis.  90; 
State  V.  McCartney,  66  Iowa,  622;  Ball  v. 
United  States,  160  U.  8.  80.  87  L.  ed.  1006; 
Waldron  v.  Waldron,  156  U.  8.  861,  89  L.  ed. 
453;  Eoldeny.  Pennsyltania  R.Co.  169  Pa.  1; 
Jordan  v.  Wallaee  (N.  H.)  82  Atl.  174;  Magoon 
T.  Boston  dt  M.  R.  Co.  67  Vt  177;  Cohen  v. 
Ihrake,  18  Wash.  102;  Surface  v.  Douglas, 
1  Kan.  App.  78;  Mitchell  v.  Tacoma  R.  dt  Motor 
Co.  9  Wash.  120;  St,  Louis  db  S.  F.  R.  Co. 
T.  Farr,  66  Fed.  Rep.  994, 12  U.  8.  App.  620. 

The  failure  to  find  that  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  Iniary 
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leaves  the  judgment  unsupported  by  any  suffl- 
cient  verdict 

Orttel  V.  Chicago,  M.   dt  St.  P.  R  Co.  89 
Wis.  127. 
Mr.  P.  H.  Fay  for  respondent 

Pinney*  J.»  delivered  the  opinion  of  the 
court: 

1.  We  think  that  the  evidence  on  the  part  of 
the  plaintiff  was  sufficient  to  require  that  the 
case  should  be  submitted  to  the  jury  on  some,  at 
least,  of  the  allegations  of  negligent  e;  and  that 
the  defendant's  motion  for  a  nonsuit,  and  its 
request  that  the  jury  be  instructed  to  find  a 
verdict  for  the  defendant,  were  properly  de- 
nied. As  we  have  arrived  at  the  conclusion 
that  there  must  be  a  new  trial,  we  will  abstain 
from  any  discussion  of  the  evidence,  and  con- 
tent ourselves  with  stating  that  the  case  was 
clearly  one  for  the  jury,  under  proper  instruc- 
tions as  to  the  law,  to  determine  whether  the 
claim  of  the  plaintiff  or  (hat  of  the  defendant 
as  to  the  cause  of  the  accident  was  the  true  one. 
There  is  a  question  of  law  presented  by  these 
motions,  whether  by  the  contract  between  the 
plaintiff  and  the  company,  and  the  terms  of  the 
''drover's  return  ticket"  issued  under  it,  upon 
which  he  was  riding  at  the  time  of  the  acci- 
dent, the  plaintiff  is  precluded  from  maintain- 
ing his  action,  upon  the  ground  that  he  had 
* 'assumed  all  risks  of  accident,  and  expressly 
agreed  that  the  company  shall  not  be  liable  un- 
der anv  circumstances,  whether  of  negligence 
by  their  agents  or  otherwise,  for  any  injury  to 
me."  This  stipulation  was  part  of  an  entire 
contract  made  in  Wisconsin,  to  be  performed 
in  part  in  Wisconsin  and  in  part  in  Iowa.  It 
is  very  well  established  in  this  state  that  aeon- 
tract  for  such  an  exemption  from  liability  by 
a  common  carrier  is  void,  as  against  public 
policy.  The  defendant  could  not,  by  any 
agreement,  however  plain  and  explicit,  wholly 
relieve  itself  from  liability  for  injuries  caused 
by  its  negligence  or  the  negligence  of  its  agents 
or  employees.  Abrams  v.  Milwaukee,  L.  8.  dk 
W.  R.  Co.  87  Wis.  485,  and  cases  cited.  The 
validitv  of  such  a  stipulation  was  fully  con- 
sidered in  that  case,  and  very  many  authori- 
ties were  referred  to  holdinc^  against  the  validity 
of  such  an  exemption;  and  the  doctrine  of  the 
case  of  New  York  C,  R.  Co.  v.  Lockicood,  84  U. 
8.  17  Wall.  867.  21  L.  ed.  627,  in  which  the 
question  of  the  validity  of  an  exempiion  in 
subfitance  the  same  as  the  present  case  was 
elaborately  considered,  was  approved  and  fol- 
lowed, and  the  conclusion  was  reached  that  a 
railroad  company  could  not  thus  abdicate  the 
essential  duties  of  its  employment,  of  careful- 
ness and  fidelity  as  a  common  carrier.  This  is 
in  accordance  with  previous  decisions  of  this 
court  there  referred  to,  and  the  law  was  held 
to  be  the  same  in  the  state  of  Iowa(//ar<  v. 
Chicago  dt  N.  W.  R.  Co.  69  Iowa,  490);  so  that, 
both  by  the  law  and  public  policy  of  the 
place  where  made  and  the  states  within  which 
the  contract  was  to  be  performed,  the  provi 
sion  in  question  was  void,  and  it  can  afford 
no  protection  to  the  defendant  in  this  ac-  ' 
tion.  We  think  it  plain  that  the  interpreta- 
tion and  validity  of  this  provision  are  to  be 
governed  by  the  law  of  Wisconsin,  where  il 
was  made,  as  it  does  not  appear  that  the  par- 
ties intended  to  be  bound  by  the  law  of  any 

42 


658 


Wisconsin  Supbbmb  Coubt, 


other  state  or  country  in  respect  to  the  con- 
tract. Liverpool  db  O,  W,  Steam  Co.  v.  P/ientA 
Ins.  Co.  120  U.  8.  897.  450.  82  L.  ed.  788, 
and  cases  there  cited.  This  result  is  in  accord 
with  the  common  law  and  principles  of  public 
policy  in  all  the  slates.  The  proposition  that 
resort  cannot  be  had  to  the  common  law  to  de- 
termine the  validity  of  a  contract  for  interstate 
'  carriage  or  transportation,  in  the  absence  of 
any  legislation  to  the  contrary  by  Congress  un- 
der its  power  to  regulate  commerce,  is,  we 
think,  without  support  in  reaf^on  or  adjudi- 
cated cases.  Until  Congress  shall  act  in  the 
premises,  it  is  competent  for  the  parties  to 
make  any  agreement  on  the  subject  not  void 
as  against  the  principles  of  the  common  law 
and  public  policy,  to  which  resort  may  be  had 
as  the  law  of;tbe  contract,  in  determining  the 
validity  of  any  of  its  provisions.  Transporta- 
tion companies,  by  reason  of  their  control  over 
the  carrying  trade,  cannot  be  allowed  to  exact 
any  stipulation  the^  may  choose,  and  arrogate 
to  themselves  the  right  to  regulate  commerce, 
in  defiance  of  the  common  law  and  settled 
principles  of  public  policy.  The  invalidity  of 
such  stipulations  in  contracts  relative  to  inter 
state  transporttition  has  been  declared  in  very 
many  cases  in  which  the  principles  laid  down 
in  2yeu)  York  C,  R  Co,  v.  LockvK>od,  84  U.  8. 
17  Wall.  857,  21  L  ed.  627,  have  been  applied 
in  Utfrpool  A  0.  W.  Steam  Co,  v.  Phsnix  Ins, 
Co.  129  U.  8.  397.  439.  82  L.  ed.  788.  791,  it 
was  said  that  "  by  the  common  law  of  Eoeland 
and  America  before  the  Declaration  of  Inde- 
pendence, recognized  by  the  weight  of  English 
authority  for  half  a  century  afterwards,  and 
upheld  by  decisions  of  the  highest  courts 
of  many  states  of  the  Union,  common  carriers 
could  not  stipulate  for  immunity  for  their  own 
or  their  servants'  negligence."  The  constitu- 
tional grant  to  Congress  of  the  power  to  regu- 
late commerce  did  not  supersede  or  displace 
the  common  law,  but  conferred  upon  Congress 
the  power  to  make  such  regulations  as  in  its 
wisdom  it  saw  fit;  and.  until  Congress  acts  in 
the  premises,  the  principles  of  the  common  law 
governing  such  contracts  will  necessarily  ap- 
ply, and  cannot  be  regarded  as  obnoxious  to 
the  objection  that  they  are  regulations  of  com- 
merce, within  the  meaning  of  the  constitutional 
provision.  In  the  case  last  cited,  it  is  said  that 
the  case  of  New  York  C.  i2.  Co.  v.  Lockioood 
"rests  upon  the  doctrine  that  an  express  stipu- 
lation by  any  common  carrier  for  hire,  in  a 
contract  of  carriage,  that  he  shall  be  exempt 
from  liability  for  losses  caused  by  the  negli- 
gence of  himself  or  his  servants,  ia  unreason- 
able, and  contrary  to  public  policy,  and  conse- 
quently void.  And  such  has  always  been  the 
understanding  of  this  court,  expressed  in  sev- 
eral later  cases."  there  citeil.  hart  v.  Pennsyl- 
tania  R.  Co.  112  U.  8.  831,  838.  28  L.  ed.  717. 
720;  OgdeTisburg  &  L,  C.  R.  Co.  ▼.  Pratt,  89 
U.  8.  22  Wall.  128,  184,  22  L.  ed.  827,  831: 
Grand  Trunk  R.  Co.  v.  Stevens,  95  U.  8.  655, 
24  L.  ed.  535;  Bank  of  Kentucky^.  Adams  Exp, 
Co.  98  U.  8.  181,  23  L.  ed.  875;  Phanix  Ins. 
Co.  V.  ErU  <Ss  W.  Transp.  Co.  117  U.  S.  322. 
29  L.  ed.  878.  These  are  full  and  instructive 
cases  showing  that  the  provision  in  question 
relied  on  by  the  defendant  to  exempt  it  from 
liabilitv  to  the  plaintiff  is  void. 
2.  Tlie  special  verdict  in  this  case  is  fatally 
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deftctive.  in  that  the  question  aa  to  what 
the  proximate  cause  of  the  injury  to  the  plain- 
tiff is  not  substantially  answered  by  it.     The 
third  finding,  that  the  ties  of  the  track  from 
the  west  end  of  the  trestle  to  switch  stand  No. 
3  were  not  in  good  condition  at  the  time,  does 
not  attribute  the  accident  to  that  cause:  nor 
does  the  seventh  finding,  that  the  defendant 
company  was  guilty  of  negligence  which  oc- 
casioned the  injury  to  the  piaindff.  meet  the 
requirements  of  the  rule.     The  verdict  leaves 
the  Question  of  the  proximate  cause  of  the 
wreck  unanswered.     "A  special  verdict  is  that 
by  which  the  jury  find  the  facts  only,  leaving 
the  judgment  to  the  court."    Rev.  Stat  ^  2857. 
Whether  the  neglierence  of  the  defendant  was- 
the  proximate  cause  of  the  plaintiff's  injuir 
was  a  vital  question,  and  one  sharply  liti^ratcii: 
and  the  defendant  had  a  right  to  have  that 
question  submitted  to  theiury.  and  passed  on 
by  the  special  verdict.     Unless  it  is  substan- 
tiallv  answered  by  the  verdict,  no  judgment 
can  be  given  on  it,  and  anew  trial  will  be  neces- 
sary.     Kerkhof  v.  Atlas  Paper  Co.  68  Wis. 
674;  Kreuziger  v.   Chicago  db  N.  W.  R.  Co,  7» 
Wis.  158;  MeGowan  v.  Chicago  dbN.  W.  R.  Co. 
91  Wis.  147.     The  question  here  was  whether 
the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  plaintiff's  injury,  the  defend- 
ant's case  going  to  show  that  it  was  not,  but 
that  the  proximate  cause  was  an  entirely  inde- 
pendent and  adequate  one,  for  which  the  de- 
fendant was  not  in  any  way  responsible.    It 
was  not  enough  to  entitle  the  plaintiff  to  re- 
cover to  show  that  his  injury  waa  the  natural 
consequence  of  the  negligent  act  or  omissioa- 
of  the  defendant;  but  it  must  have  app^^ared 
that,  under  all  the  circumstances,  it  might  rea* 
sonably  have  been  expected  that  such  an  injury 
would  result.    A  mere  failure  to  ward  against 
a  result  which  could  not  have  been  reasonably 
expected  is  not  negligence.     Atkinson  v.  Good- 
ricli  Transp.  Co.  60  Wis.  141. 156,  50  Am.  Rep. 
352;  Milvavkee  db  St.  P.  R.  Co.  v.  KeUogg.  94 
U.  8.  469,  24  L.  ed.  256.— As  was  said  in  Mcr 
Gowan  v.  Chicago  dkN.W.  R  Co.  supra:  "The 
plaintiff  was  not  entitled  to  recover  merely  be- 
cause the  injury  he  had  received  was  in  conse- 
quence of  the  defendant's  track  and  roadbed 
having  not  been  maintained  and  kept  in  repair. 
In  order  to  warrant  a  recovery,  it  must  have 
appeared  that  its  failure  in  this  respect  was  the 
result  of  negligence  on  its  part,  and  that  a  per- 
son of   ordinary  intelligence   and    prudence 
mif^ht  have  expected,  as  the  result  of  such  neg- 
ligence, that  such  an  injurv  would  have  oc- 
curred.   .    .    .    The  gist  01  the  action  ia  neg- 
ligence on  the  part  of  the  defendant,  and  such 
relation  of  cause  and  effect  could  be  established 
only  by  thus  showing  that  the  negligent  act  or 
omission  of  the  defendant  causra  the  injury 
and  was  its  proximate  cause."    As  was  said  in 
Block  V.  MUtraukee  Strest  R.  Co,  89  Wis.  378, 
27  L.  R.  A.  365:    "The  ne^igence  is  not  the 
proximate  cause  of  the  accident  unless,  under 
all  the  circumstances,  the  accident  might  have 
been  reasonably  foreseen  by  a  man  of  ordinary 
intelligence  and  prudence.    It  is  not  enough  to 
prove  that  the  accident  is  the  natural  conse- 
quence of  the  negligence.    It  must  also  have 
been  the  probable  consequence."    Barton  v. 
Pepin  County  Agri.  Soe.  83  Wis.  19;  Huber  v. 
Im  Crosse  City  R  Co.  (Wis.)  81  L.  R.  A.  58^ 
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(at  the  present  term);  Orawn  ▼.  Smith,  89  Wis. 
119;  Quinard  v.  Knapp-Staut  A  Co.  Co.  90 
Wis.  129.  The  defeDdaot  owed  to  the  public 
the  duty  of  a  very  high  deirree  of  vigilance 
and  care  in  the  structure,  inspeciioD,  repair, 
and  management  of  its  track;  and  it  gave  evi- 
dence tending  to  show  that  it  had  performed 
this  duty,  and  had  no  reasonable  ground  to  ex- 
pect such  an  accident.  The  seventh  finding  of 
the  special  verdict  goes  no  further  than  to  find 
that  Uie  accident  was  the  natural  consequence 
of  the  defendant's  negligence,  and  does  not 
find  that  the  plaintiff's  accident  was  the  prob 
able  consequence  of  such  negligence,  or  that 
such  neglii?ence  was  its  proximate  cause;  nor 
does  this  finding  refer  in  any  manner  to  the 
third  finding,  in  respect  to  the  ties  not  being  in 
good  condition,  as  connected  with  or  the  cause 
of  the  accident.  Such  a  defect  in  the  verdict 
can  be  supplied  by  reference  to  the  evidence 
only  in  case  the  evidence  relied  on  for  that 
purpose  is  uncontradicted.  ButcMnBon  v. 
Chicago  A  N.  W.  R  Co.  41  Wis.  553;  Sheehy  v. 
^^fft/f  89  Wis.  12.  But  such  was  not  the 
present  case.  In  Abrams  v.  MiltBaukee,  L.  8. 
db  W.  R  Co.  87  Wis.  485,  there  was  no  dispute 
as  to  the  proximate  cause  of  the  death  of  the 
horses,  and  no  question  was  made  as  to  the 
sufficiency  of  the  verdict  The  case  turned 
wholly  upon  the  validity  of  the  stipulation  ex- 
empting the  company  from  liability  for  injuries 
caused  by  its  own  negligence,  and  limiting  the 
amount  of  its  liability  therefor. 

8.  Whether  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  plaintiff's  In- 
jury was  a  vital  question  in  dispute,  and  it  was 
important  that  the  court,  in  its  charge  to  the 
jury,  should  have  instructed  them  as  to  the 
law  in  this  respect,  explaining  in  what  aspects 
of  the  case  the  defendant's  negligence  could 
be  considered  as  the  proximate  cause  of  the 
plaintiflTs  injury.  The  charge  of  the  court, 
like  the  special  verdict,  does  not  deal  with  this 
question  at  all.  In  submitting  the  question, 
"Was  the  defendant  company  guilty  of  negli- 
gence which  occasioned  the  injury  of  the 
plaintiff?"  the  court  said  only:  ''That  is  a 
question  for  you  to  answer,  and  if  you  find  the 
comimny  was  guilty  of  negligence  in  this  case, 
which  injured  the  plaintiff,  yoar  answer  will 
be,  'Yes.'  If  you  find  it  was  not  guilty  of 
negligence,  then  your  answer  will  be,  'No.'" 
This,  in  substance,  was  all  the'charge  contained 
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on  the  subject;  and,  as  applied  to  the  evidence, 
the  instruction  was  an  inadequate  and  mislead- 
ing one,  for  it  entirely  ignored  the  rule  that  it 
was  not  enough  to  prove  that  the  injury  of  the 
plaintiff  was  the  natural  consequence  of  the 
negligence  of  the  defendant,  but  that  it  must 
also  have  been  the  probable  consequence,  and 
that,  under  all  the  circumstances,  such  an  in- 
jury might  have  been  reasonably  foreseen  by  a 
man  of  ordinary  intelligence  and  prudence. 
This  was  an  error  plainly  prejudicial  to  the  de- 
fendant, and  requires  a  reversal  of  the  judg- 
ment. 

4.  In  the  argument  of  plaintiff's  counsel  to 
the  jury,  he  contended  that  no  threats  were 
made  by  one  of  the  discharged  laborers,  named 
Mike  Camp,  and  that  no  person  was  seen  near 
the  place,  of  the  accident  about  half  an  hour 
before  the  wreck,  as  claimed  by  the  defendant; 
whereupon  the  defendant's  counsel  asked  the 
court  to  instruct  the  jury  *'  that  it  is  a  fact  es- 
tablished by  the  testimony  that  Mike  Camp 
made  the  threats  testified  to,  and  that  four 
persons  were  seen  near  the  place  of  the  acci- 
dent abont  half  an  hour  prior  to  this  wreck,  and 
you  are  not  at  liberty  to  find  to  the  contrary." 
This  instruction  was  refused.  The  facts  stated 
in  the  instruction  were  testified  to  by  witnesses 
of  apparent  intelligence  and  credibility,  who 
were  in  no  way  impeached  or  contradicted. 
The  plaintiff's  counsel,  under  the  circum- 
stances, had  no  right  to  make  such  an  unfair 
and  reckless  assertion,  and  the  only  method  of 
counteracting  the  injurious  effect  of  this  man- 
ifest impropnety  was  by  asking  for  the  instruc- 
tion as  soon  as  the  occasion  for  it  occurred. 
We  tiiink  that  the  instruction  should  have  been 

5:iven.  Under  the  circumstances  stated,  the 
ury  would  have  no  right  capriciously  to  dis- 
credit the  testimony:  and  the  court  should  have 
instructed  the  jury  as  requested,  thus  correct- 
ing the  injurious  consequences  of  the  improper 
assertion.  It  is  not  to  be  tolerated  that  coun- 
sel, by  reckless  or  unfounded  statements,  shall 
rule  the  course  of  the  trial,  and  injuriously  af- 
fect its  result. 

Several  other  questions  were  argued;  but,  as 
they  may  not  arise  on  a  retrial,  we  decline  to 
intimate  any  opinion  in  respect  to  them. 

The  Judgment  of  the  Circuit  Court  is  retened^ 
and  the  cause  remanded  for  a  new  trial. 

Rehearing  denied. 
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Norman  W.  FOGG 

V, 

Samuel  A.  HOLBROOK,  Executor,  etc.,  of 
Sarah  M.  StetsoD,  Deceased. 

(88  Me.  109.) 

1.  The  liability  of  the  estate  of  a  de- 
ceased  person    for   reasonable  and 


proper  borlal  eaq;>enses»  althooir'a  iter 
were  neither  ordered  oor  raUfled  by  tbe  tubse- 
quently  appointed  executor  or  admlDistrmtor,  !■ 
implied  by  law  from  the  peculiar  neoeaaities  of  tbe 
situation,  and  may  be  enforced  airaiDSt.an  exec- 
utor in  his  representative  capacity. 

2»  Barial  expenses  to  tbe  amoiuat  of 
$186  are  not  unreasonable  where  the  nearest 
relatives  of  the  deceased  were  a  brother 


Note,— LiohUUy  of  deeedent^a  utaUfor  funtral  «p- 

petuetm 
I.  UltimaUttabUUy, 

a.  In  general. 

b.  Expenditures  by  one  not  the  eateeutor  or 

adminietrator^  without  apprvval  or  rcUi- 
fioation  by  him^ 

c.  Estates  of  married  women  and  infants, 
n.  Primary  HabUity  as  between  executor  or  ad- 

miuistrator  and  the  estate, 
m.  Remedies, 
IV.  Preference, 
y.  Items  and  amounL 

a.  In  general, 

b.  Insolvent  estates, 

L  XntimaU  lUOMity, 
a.  IngeneraL 

Bstatea  of  decedents,  witb  tbe  exception  herein- 
after noted  as  to  estates  of  married  women,  and 
with  the  probable  exception  also  of  estates  of  in- 
fants who  are  survived  by  parents  but  as  to  wliich 
there  seem  to  be  no  decisions,  are  in  general 
ultimately  liable  for  the  expenses  of  a  funeral 
suitable  to  tbe  position  of  decedent  and  the  condi- 
tion of  the  estate. 

Most  of  tbe  cases  cited  under  the  other  divisions 
and  subdivisions,  with  the  exception  of  subdivision 
I.  c,  and  many  in  that  subdivision,  presuppose 
such  liability  on  tbe  part  of  the  estate,  and  either 
expressly  or  by  clear  implication  recognize  tbe 
rule. 

An  executor  is  bound  to  give  the  decedent  a 
decent  burla),  and  cannot  be  absolutely  limited  in 
such  duty  by  the  provisions  of  the  will.  Re  Gal- 
land's  Estate,  92  Cal.  298.  ^ 

But  a  special  fund,  such  as  that  realized  from  a 
certificate  of  membership  in  a  beneflt  association, 
which  la  provided  for  payment  of  funeral  expenses, 
must  be  applied  to  that  purpose  in  exoneration  of 
the  estate.  Re  Griffith's  Estate,  1  Lack.  L.  Kewa, 
Sill  H>  neman's  Estate.  11  Phila.  135. 

At  least  where  the  estate  is  iiisolvent.  8obaubel*8 
Estate,  12  Lane.  L.  Bev.  160. 

And  where  tbe  entire  estate  la  set  off  to  the 
widow  as  less  than  tbe  amount  of  her  statutory 
allowance  she  Is  liable  for  reasonable  funeral  ex- 
penses.   Green  v.  Weever,  78  Ind.  49i. 

b.  BrpendUures  by  one  not  the  executor  or  ad^ 
mUiistrator^  ioUhout  approval  or  ratification  by 
him. 

Every  person  not  within  certain  ecclesiastical 
prohibitions  is  entitled  to  a  Christian  burial. 
Queen  ▼.  Stewart,  12  Ad.  ft  El.  778, 4  Perry  ft  D.  849. 

Such  being  the  case,  the  duty  of  providing  a 
suitable  funeral  generally  arlaes  before  tbe  grant 
of  letters  testamentary  or  of  administration,  and 
frequently  devolves  upon  one  who  must  act  with- 
out express  authority  from  anyone  authorized  to 
represent  the  estate. 

Aocordingly  it  baa  been  held  that  giving  direc- 
tions for  the  funeral  will  not  make  one  an  executor 
de  son  tort   Harrison  v.  Rowley,  4  Yes.  Jr.  218. 

Kor  receiving  a  debt  due  the  eetateto  pay  tbere- 
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for,  unless  an  unreasonable  amount  for  the  pm^ 
pose  is  received.  Camden  v.  Fletcher,  4  Meea.  ft  W. 
878, 1  Horn  ft  H.  881,  8  Jur.  67.  But  aee  Shaw  v. 
Haliiban.  infreu 

And  that  one  nominated  as  executor  by  a  wHl, 
who  Incurs  funeral  expenses,  is  entitled  to  a  settle- 
ment of  his  accounts  in  the  same  manner  as  any 
other  fiduciary,  although  the  will  is  subsequently 
rejected.    Gilbert  v.  Bartlett,  9  Bush,  64. 

So.  also,  Yardley  v.  Arnold,  Oar.  ft  M.  434.  allows 
an  executor  de  son  tort  of  an  insolvent  estate  a 
credit  for  reasonable  funeral  expeosee. 

From  the  peculiar  circumstances  and  tbe  neces- 
sity of  the  case  the  common  law,  aubject  to  the 
exception  hereinafter  adverted  to,  raisea  an  lia- 
plied  promise  by  tbe  executor  or  adminiatratar, 
having  assets  sulficient  for  the  purpose  to  reim- 
burse one  who  properly  and  without  offldoaa 
interference  performs  that  duty.  Tbe  question 
whether  puch  liability  is  against  him  in  bis  personal 
or  bis  representative  character  la  pretermitted  for 
the  present,  and  is  discussed,  under  IL,  infta. 

An  ad mlntstrator  or  exeoutor.if  be  have  sulB<dent 
assets,  is  liable  upon  an  implied  promise  to  a  third 
person  who,  aa  an  act  of  duty  or  neceasity,  pro- 
vides for  the  interment  of  tbe  deceaaed,  if  tbe 
funeral  was  conducted  in  a  manner  suitable  to  tbe 
decedents  rank  in  life,  and  the  charge  la  fiair  and 
reasonable.    Rappelyea  v.  Russell,  1  Daly,  214. 

The  law  implies  a  promise  on  the  part  of  an  ad- 
ministrator, having  assets  in  his  hands,  to  reim- 
burse a  son  of  the  intestate  for  funeral  expenses 
incurred  by  him«  and  the  adminlatrator  is  entitled 
to  an  allowance  for  tbe  amount  so  paid  to  tbe  son, 
unless  it  appears  unreasonable,  even  against  tbe 
objection  of  a  creditor.    Re  Miller,  4  Redf .  8021 

Executors  having  assets,  who  neglect  to  give 
orders  for  tbe  funeral  of  the  testator,  are  liable 
upon  an  implied  promiae  to  one  who  furnishes  a 
funeral  suitable  to  the  testator^  degree  and  cir- 
cumstances.  Tugwell  V.  Heyman,  8  Campb.  296. 

Ambrose  v.  Korrlson,  10  0.  B.  778C  80  L.  J.  G.  P. 
186,  states  that  an  undertaker  who  performs  a 
funeral  may  recover  from  the  executor  of  the  de- 
ceased (having  assets)  tbe  reasonable  and  necessary 
expense  of  such  funeraL 

Green  v.  Salmon,  8  Ad.  ft  EL  848, 8  Nev.  ft  P.  3ML 
1  W.  W.  ft  H.  460, 2  Jur.  607,  holda  that  one  not  the 
executor  (in  this  case  a  brother  of  deceased),  who 
renders  himself  personally  liable  for  funeral  ex- 
penses, is  entitled  to  be  reimbursed  from  the  estate 
for  so  much  of  the  cost  as  the  executor  migtat 
reasonably  have  paid.  The  opinion  states  that  if 
there  is  an  intimation  tn  Brice  v.  Wilson,  8  Ad.  ft 
BL  849,  to  the  contrary.  It  is  extra  JudiciaL 

An  executor  la  liable  upon  an  implied  promise  to 
pay  for  a  funeral  suitat>le  to  tbe  degree  of  his  tes- 
tator, furnished  by  tbe  order  of  the  latterls 
brother.    Rogers  v.  Price,  8  Younge  ft  J.  28. 

The  law  raises  a  promise  for  the  payment  by  the 
representative,  so  far  as  be  has  assets,  of  the  fun- 
eral expenses  paid  by  a  relative  or  friend  of  de- 
ceased before  administration.  Gayle  ▼.  Johnston, 
72  Ala.  264,  47  Am.  Rep.  406. 

Burial  is  a  private  and  public  neoeaslty,  which, 
not  being  otherwise  provided,  may  be  furalsbei 
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nepbewi  and  nieoes  to  wbom  nothioir  wm  given 
hj  will,  wblle  his  estate  converted  Into  money 
amounted  to  $1,081,  against  whioli  there  was  an 
indebtedness  of  t7SL 

anne  19,180s.) 

CASE  reported  upon  an  agreed  statemeDt  bj 
the  Superior  Court  for  Cumberland  County 
for  the  opinion  of  the  Supreme  Judicial  Court 
io  an  action  brought  to  recover  the  value  of 
inateriaU  and  services  rendered  by  plaintiff  in 


connection  with  the  funeral  of  defendant's  tes- 
tatrix upon  the  order  of  her  relatives.  Judff- 
men  t  for  plain  tiff. 

The  facts  are  stated  in  the  opinion. 

Mes»r$.  A.  F.  Moulton  and  John  How* 
ard  Hill  for  plaintiff. 

Me8gr$.  A.  W.  Coombs  and  W.  K.  Ne*l 
for  defendant. 

Wiswell»  J.,  delivered  the  opinion  of  the 
court: 
This  is  an   action  of  assumpsit,  brought 


by  a  stranger,  and  the  value  made  a  flrat  charge  on 
the  assets.    Hatchett  v.  Ourbow,  50  Ala.  616. 

An  executor  or  administrator  having  sufflcfent 
assets  in  bis  hands  is  liable  upon  an  implied  prom- 
ise to  a  third  person  wbo.  as  an  act  of  doty  or 
of  necessity,  has  provided  for  the  Interment  of 
deceased,  if  the  funersl  was  conducted  in  a 
manner  suitable  to  his  station  in  life  with  proper 
reference  to  the  means  of  the  estate,  and  the 
charges  are  fair  and  reasonable.  Dampier  v.  St. 
Paul  Trust  Co.  4A  Minn.  526. 

The  law.  both  ancient  and  modem,  pledges  the 
credit  of  the  estate  for  the  payment  of  such  rea- 
sonable sums  as  may  be  necessary  for  the  purposes 
of  a  decent  burial  of  deceased,  even  thouirh  such 
expenses  may  have  been  incurred  before  the  ap- 
pointmdot  of  an  administrator.  JPhilllps  v.  Phil- 
lips, 87  Me.  824. 

The  law  implies  a  promise  to  him  who.  In  the  ab- 
sence of  an  executor  or  his  failure  to  act,  not 
officiously,  but  in  the  necessity  of  the  case,  directs 
the  burial  of  deceased,  and  incurs  and  pays  such 
expense  thereof  as  is  reasonable.  Patterson  v. 
Patterson,  60  N.  Y.  674. 17  Am.  Rep.  884;  Tracy  v. 
Frost,  88  N.  Y.  8.  B.  907:  Camplleld  v.  Ely,  18  N.  J. 
L.  150:  Rittle  v.  Huntley.  67  Hun,  617. 

Funeral  expenses  properly  incurred  are  a  charge 
upon  the  assets  of  the  estate  independently  of  any 
promise  by  the  executor  or  administrator,  and 
must  be  preferred  to  aU  other  debts.  Parker  v. 
I^wis,  2  Der.  L.  81. 

If  the  widow  or  family  of  the  deceased  incur  and 
pay  the  necessary  funeral  expenses  without  objec- 
tion by  the  executor,  his  assent  must  be  presumed, 
and  the  estate  held  liable  for  the  amount  paid. 
France's  Estate,  76  Pa.  2SQ. 

Re  Watson,  L.  R.  18  Q.  &  Div.  116,  holding  that  to 
render  the  estate  of  a  decedent  liable  for  services 
rendered  whilst  there  was  no  personal  representa- 
tive It  must  be  shown  that  they  were  rendered  un- 
der a  contract  with  someone  who  subsequently  be- 
came authorized  to  bind  the  estate  and  wbo  ratified 
the  contract,— did  not  involve  funeral  expenses. 

Gregory  v.  Booker,  1  Hawks  (N.  C.)  804,  0  Am. 
Dec  646,  Is  probably  authority  for  no  more  than 
the  proposition  that  an  admmistrator,  in  the  ab- 
sence of  a  prior  request  or  subsequent  ratification, 
is  entitled  to  notice  of  a  claim  for  services  rendered 
or  material  furnished  for  the  Intestate's  funeral, 
before  he  is  liable  In  his  representative  character 
to  a  suit  therefor,  although  it  appears  to  deny  an 
implied  promise  by  the  administrator,  either  In  bis 
representative  or  personal  character  to  pay  for 
funeral  expenses  incnrred  by  a  third  person. 

Credit  must  have  been  given  to  the  estate  or  per- 
sonal representative. 

An  undertaker  cannot  recover  from  executors 
having  sufficient  assets  in  thefar  hands  for  funeral 
expenses  incurred  by  him  in  the  burial  of  the  tes- 
tatrix where  he  gave  credit  to  the  husband,  al- 
though the  latter,  if  be  pays  them,  is  entitled  to 
reoover  the  amount  from  the  executors.  Lucas  v. 
Hessen,  18  Daly,  847. 

Brioe  V.  Wilson,  8  Ad.  ft  10. 849,  states  that  It  has 
been  decided  that  an  executor  is  battle  on  an  im- 
plied promiae  at  oommon-law  to  pay  reasonable 
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funeral  expenses  where  no  other  person  is  liable 
on  an  express  contract,  but  is  not  so  liable  where 
the  credit  is  given  to  another.  In  this  esse  the 
executors  were  held  liable,  although  credit  was 
given  to  the  widow  because  of  ratification  of  her 
acts. 

It  Is  assumed  In  Rogers  v.  Price,  8  Younge  k  J. 
28,  that  no  credit  was  given  to  the  brother  who  or- 
dered the  funeral,  and  Vaugban,  B.,  Intimates  that 
if  such  had  been  the  case  the  executor  would  not 
have  been  liable. 

And  so  Luscomb  v.  Ballard,  6  Gray,  406,  66  Am. 
Deo.  874.  tbouirb  not  involving  the  liability  of  the 
estate  for  funeral  expenses,  holds  that  an  f'xecutor 
is  not  liable  personally  or  in  his  representative 
capacity  for  services  rendered  under  contract  with 
the  special  administrator  without  the  assent  of  the 
executor. 

A  party  furnishing  a  monument  at  the  request 
and  upon  the  credit  of  the  deceas«^d*s  widow  or 
mother  cannot  maintain  an  action  therefor  against 
the  administrator.  L^rcb  v.  Emmett,  44  Ind.  881; 
Foley  V.  Bushway.  71  III.  886. 

And  Fay  v.  Fay.  48  N.  J.  Bq.  488,  denies  the  right 
of  one  who  voluntarily  pavs  an  undertaker's  bill 
for  which  the  estate  was  liable  to  subrogation  to 
the  rights  of  the  undertaker,  where  the  latter  made 
no  assignment  of  the  claim. 

Funeral  expenses  incurred  by  an  heir  as  an  act 
of  bounty  will  not  be  allowed  him  out  of  the  in- 
testate's personal  estate.  Coleby  v.  Coleby,  U  Jur. 
N.  8.486.  L.  R.  2  Bq  808, 14  L.  T.  N.  S.  697. 

The  rule  does  not  apply  where  one  officiously  In- 
terferes. 

In  Shaw  v.  Hallihan,  46  Vt.  880. 14  Am.  Rep.  628.  It 
Is  held  that  defraying  the  burial  expenses  out  of 
the  assets  of  the  estate  makes  the  person  so  Inter- 
meddling an  executor  de  eon  toi%  although  it  ia 
unavoidably  necessary  for  him  to  provide  for  the 
burial  of  the  deceased. 

Walton  V.  Hairs  Estate.  66  V t  466,  refuses  allow, 
ance  to  the  estate  of  a  widow  for  funeral  expenses 
of  her  husband  and  cost  of  gravestone  over  his 
grave  incurred  by  her  where  she  became  an  execu- 
trix de  eon  tort  by  Intermeddliog  with  his  estate  in 
other  respects. 

lu  Quln  V.  Hill,  4  Dem.  60,  it  was  held  that  the 
mother  of  the  deceased  by  officiously  interfering 
in  the  matter  of  her  daughter's  funeral,  and  by  ig- 
noring the  right's  of  the  latter's  husband,  assumed 
both  the  primary  and  ultimate  liability  for  the 
funeral  expenses,  and  could  not  recover  therefor 
either  from  the  husband,  or  flrom  the  estate  of  the 
daughter. 

The  rule  Is  confined  to  expenses  that  must  bo 
immediately  incurred. 

So  only  thoae  expenses  which  must  be  Immedi- 
ately Incurred,  and  cannot  await  administration, 
are  within  the  rule,  as  the  executor  or  administra- 
tor is  the  person  to  Incur  other  expenses. 

Samuel  v.  Thomas,  61  Wis.  648,  holds  that  the  only 
expense  Incurred  intermediate  the  death  of  an 
intestate  and  the  granting  of  letters  of  adrolnls. 
tration  are  such  as  from  the  nature  of  the  circum- 
stances cannot  properly  be  postponed  until  the  ap* 
polntment  of  an^  administrator,  and  rejects  a  claim 
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asninst  tbe  defendant,  in  his  capacity  as  exec- 
ijior  of  ihe  will  of  Sarah  M.  Stetaon,  to  re- 
cover for  a  casket  and  other  articles  furnished 
by  the  plaintiff,  an  undertaker,  for  the  burial 
of  tbe  tebtutrix 


The  articles  were  selected  and  ordered  bf  a 
brother  of  the  deceased,  her  nearest  relatife, 
and  others,  without  tbe  personal  knowledge, 
consent,  or  subsequent  ratification  of  tbede 
fendant,  the  executor,  who,  although  he  knew 


of  a  sister  of  the  deceased  for  the  amount  ex- 
pended for  a  suitable  monument,  the  cost  of  which 
If  Incurred  by  the  administrator  miffht  hare  been 
allowed  to  him. 

A  third  person  who  at  the  request  of  tbe  widow 
of  the  Intestare  erects  a  monument  over  bis  ffrave 
oauDot  recover  the  expense  thereof  from  the  ad- 
ministrator, as  Mass.  Stat.  1878,  chap.  288,  provldlnjr 
that  the  probate  courts  may  allow  as  part  of  the 
funeral  expenses  a  reasonable  sum  expended  for 
a  monument,  does  not  contemplate  the  erection  of 
a  monument  without  tbe  authority  of  the  adminis- 
trator or  e jtecu  tor.  Sweeney  v.  Muldoon,  180  Mass. 
804, 58  Am.  Rep.  708. 

Argo  V.  Donover,  80  Iowa,  214,  holds  that  the 
statement  by  deceased  Just  before  he  died,  to  bis 
brother,  that  he  wanted  a  monument  erected  over 
hto  grave,  did  not  warrant  the  latter  in  f urnishiuR 
the  same,  and  he  cannot  recover  the  ooet  thereof 
from  the  estate;  and  that  the  administrator  was 
the  proper  person  to  provide  tbe  monument. 

In  Foley  'v.  Bush  way,  71  IU.886.  It  was  held,  where 
a  widow  contracted  for  a  monument  without  as- 
suming to  bind  tbe  estate,  that  sho  could  not  have 
bound  the  estate  by  her  contract,  even  if  she  had 
attempted  to  do  so. 

c  Estates  of  married  vxmten  and  infants. 

At  common  law  the  hu8t)and  is  undoubtedly 
liable  for  tbe  funeral  expenses  of  the  wife.  Jen- 
kins V.  Tucker,  1  H.  Bi.  90:  Bradshaw  v.  Beard,  12 
C.  a  N.  S.  844.  31  L.  J.  C.  P.  278,  8  Jur.  N.  &  1228,  8 
L.  T.  N.  8. 468;  Wllieter  v.  Dobie,  2  Kay  &  J.  647; 
Ambrose  v.  Eerrison.  10  C.  B.  776,  20  L.  J.  a  P.  135; 
BcrUe  V.  Lord  Chesterfield,  9  Mod.  8L;  Re  Weringer*t) 
Estate.  100  Col.  £45:  Staples's  Appeal,  52  Conn.  435; 
Darmody  V  Estate,  13  Pbihi.  207;  Sears  v.  Olddey,  41 
^lich.  500, 82  Am.  Rep.  168;  CunniuRharo  v.  Keardon, 
OS  Mass.  5.J8,  96  Am.  Dec.  670;  Re  Wbeeler's  Estate, 
4  Pa.  Dist.  It.  265;  Oould  v.  Moulahan,  53  N.  J.  Eq. 
841:  Smyley  v.  Keese.  68  Ala.  80,  25  Am.  Bep.  668; 
Lott  V.  Graves.  67  Ala.  40. 

At  least  If  be  is  able  to  pay  them.  Galloway  v. 
McPberson,  6/7  Mich.  546. 

In  Gould  V.  Mouiaban,  supra^  it  was  held  that  the 
husband  is  primarily,  and  tbe  representative  of 
the  wife's  estate  secondarily,  liable;  but  if  the  hus- 
band is  Insolvent  the  owner  of  a  claim  for  such  ex- 
penses may  procure  a  sale  of  the  deceased  w1fe*8 
real  property  for  the  payment  of  the  same,  the  per- 
sonalty beinff  Insufficient. 

The  liability  of  tbe  husband  exists  although  the 
wife  lived  apart  from  him  on  a  separate  main- 
tenance.   Bertie  v.  Lord  Chesterfield,  stiprcL 

A  husband  who  by  bis  cruelty  compels  his  wife 
to  leave  him  and  makes  no  provision  for  her  is  lia- 
ble for  the  reasonable  expenses  of  her  funeral 
where  she  dies  while  liviuR  apart  from  him,  and  no- 
tice to  him  of  her  death  before  Incurring  the  ex- 
pense is  not  essentia]  to  bis  liability.  Ambrose  v. 
Kerrison,  10  C.  B.  776, 20  L.  J.  a  P.  186. 

The  foresroing  cases,  with  the  exceptions  herein- 
after noted,  do  not  Involve  the  question  of  ultimate 
liability  as  between  the  husband  and  tbe  wife*s  es- 
tate. 

But  the  estate  of  the  husband  Is  not  liable  for  the 
funeral  expenses  of  tbe  wife  where  provision  was 
ndade  for  her  in  his  will.  Lawali  v.  Kreldler,  8 
Bawie,  800. 

So,  also,  his  estate  is  exempt  if  she  leaves  an  es- 
tate of  her  own.  Mease  v.  Wagner,  1  McOord,  L.8B5w 

In  Bertie  y.  Lord  Chesterfield,  supra^  however, 
tbe  estate  of  the  husband  In  the  bands  of  his  dev- 
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isee  was  held  liable  for  the  widows  funeral  ex- 
penses, although  at  the  time  of  hJs  death  she  was 
living  apart  from  him  on  a  separate  maioteaance. 

This  case  may  perhaps  be  reconciled  trith  tbe 
others  by  consideration  of  changes  in  the  law  as  to 
the  liability  of  the  wife's  separate  property  for  her 
debts. 

It  has  been  held  that  the  liability  of  the  husband 
as  between  him  and  the  separate  estate  of  tbe  wife 
is  paramount,  and  that  he  is  ordinarily  not  entitled 
to  an  allowance  ^therefor  out  of  her  estate.  Smy- 
ley V.  Beese.  68  Ala.  90,  25  Am.  Bep.  598;  Lott  v. 
Graves,  Re  Weringer*s  Estate,  and  Staplea^a  Ap> 
peal,  supra;  Willis  v.  Jones,  57  Md.  862;  Darmody^ 
Estate,  and  Galloway  v.  McPberson^  Bstaie,  suiirv. 

Where  the  husband  Is  poor  and  the  wife  left  & 
considerable  estate  It  Is  proper  to  allow  a  reason- 
able sum  out  of  her  estate  for  the  purpose.  Be 
Werlnger*8  Estate,  supra. 

In  Gregory  v.  Lockyer,  6  Madd.  Ch.  63,  the  vice 
chancellor  expressed  a  doubt  whether  generally 
the  husband  has  a  right  to  throw  the  wife's  fun- 
eral expenses  upon  her  separate  estate. 

But  it  is  held  in  Re  McMyn.  L.  B.  83  Ch.  Div.  575. 
55  L.  J.  Ch.  845,  55  L.  T.  N.  S.  634. 85  Week.  Bep.  119. 
that  a  husband,  executor  of  his  wife's  will,  made 
under  a  testamentary  power  of  appointment,  is  en- 
titled to  retain  out  of  her  estate  the  expenses  of 
her  funeral,  though  such  estate  was  insuificieot  for 
creditors  and  tbe  will  did  not  oontatn  any  obanre 
of  debts  and  funeral  expenses. 

So,  also,  where  the  wife^s  will  expressly  directa 
payment  of  her  funeral  expenses  out  of  her  estate 
the  husband  is  entitled  to  be  i-eimbursed  out  ofttie 
estate  for  funeral  expenses  paid  by  him.  Wllieter 
V.  Dobie,  2  Kay  &  J.  647;  Re  Wheeler's  EsUte,  4  Pa. 
Dist.  K.  265:  Jackson  v.  Westerfleld,  61  How.Pr.  399. 

This  seems  to  be  tbe  rule  even  in  those  Jurisdic- 
tions in  which  it  is  held  that  the  ultimate  liability 
is  in  general  upon  the  husband. 

In  many  of  the  states  it  is  held,  under  the  io- 
fluence  of  married  women's  acts  and  other  statutes, 
that  la  husband  is  entitled  to  be  reimbursed  out 
of  his  wife's  estate  for  funeral  expenses  paid  by 
him.  Freeman  v.  Cole,  27  Hun,  447;  McCue  v.  Gar- 
vey,  14  Hun,  562;  Lucas  v.  Hessen,  13  Daly,  347. 

As  between  the  estate  of  a  married  woman  leav- 
ing property  and  her  husband  the  liability  of 
tbe  estate  must,  under  the  Msssachusetts  statutes, 
making  funeral  expenses  a  preferred  charged  upon 
the  estate;  and  those  establishing  the  independent 
position  of  married  women  with  regard  to  tbetr 
property,  be  regarded  as  primary,  and  a  busben^i 
may  recover  from  the  executor  of  his  deceased 
wife  the  funeral  expenses  incurred  by  him.  Goo- 
stantinides  v.  Walsh,  146  Mass.  281. 

In  McClellan  v.  FUson,  44  Ohio  St»  184,  58  Am. 
Bep.  814,  it  is  held  that  the  provision  of  the  statu ii^ 
directing  the  payment  of  funeral  expenses  out  <>t 
the  estate  applies  to  the  estate  of  a  married  woman 
who  leaves  a  huskMmd  surviving. 

And  a  similar  decision  in  respect  to  the  Bhod«> 
Island  statute  is  made  in  Buxton  v.  Barrett,  14  K. 
I.  40;  As  Johnson,  16  B.  L  488,  and  Moulton  v. 
Smith,  16  B.  L  126. 

But  It  Is  held  in  Smyley  v.  Beeaa.  88  Ala.  90, » 
Am.  Bep.  606,  and  Lott  v.  Graves,  67  Ala.  40.  that 
the  Alabama  statute  creating  the  wlfe^  separate 
estate  does  not  abaolve  the  husband  from  bis  com- 
mon-law liability  to  provide  her  a  suitable  borisl. 
and  that  he  Is  not  entitled  to  be  reimborsed  out  of 
her  estate^ 

Scbaedel  y.  Beibolt,  88  N.  J.  B«.  04,  boJds  that 
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-of  ber  death,  and  that  he  was  named  as  execu- 
'lor  in  her  will,  gave  no  directions  and  macie  no 
atfrangementa  in  reeard  to  the  funeral. 

The  only  questions  raised  are  whether  the 
-estate  of  ft  deceased  person  Is  boldea  for  tiie 


ressooable  and  proper  burial  expenses,  neither 
ordered  nor  ratified  by  the  subsequently  ap- 
pointed executor  or  administrator,  so  that  a 
suit  may  be  maintained  against  an  executor, 
in  his  representative  capacity,  to  recover  for 


one  wbo  took  into  bis  family  an  orphan  infant  who 
subsequently  went  out  to  work  and  kept  her  earn- 
ings for  a  time  but  afterwards  becomlmr  slok  re- 
turned to  his  bouse  and  died.  Is  entitled  to  be  reim- 
bursed out  of  the  lDfant*s  estate  for  the  expenses 
of  ber  funeral  incurred  by  him. 
n.  Primary  UabiUty  as  betvjeen  execvtor  or  admirr 
iatrator  and  the  estcue. 

Though  the  ultimate  liability  of  the  estate  with 
tbe  limitations  and  exceptions  noted  seems  well 
settled,  tbe  cases  are  conflicting  on  tbe  question 
wbether  the  liability  Is  primarily  that  of  the  ezecu- 
-tor  or  administrator  personally  or  of  tbe  estate. 

Tbe  earlier  rule  undoubtedly  was  tbat  the  pri- 
mary liability  was  a  personal  one  of  tbe  executor 
•or  administrator,  even  where  it  aroee  by  virtue  of 
«n  implied  promise,  though  In  that  case,  of  course. 
It  was  limited  to  tbe  value  of  tbe  assets  applicable 
to  the  purpose  which  came  into  bis  hands. 

Comer  v.  Sbew,  8  Mees.  &  W.  880,  holds  that  an 
-executor  as  such  cannot  be  made  liable  for  the 
funeral  expenses,  but  bis  liability  is  personal.  The 
opinion  states  cbat  the  only  point  decided  in  Tug- 
well  V.  Heyman,  8  Oampb.  298,  and  Rogers  v.  Price, 
•8  Younge&  J.  28,  Is  tbat  the  law  implies  a  contract 
on  tbe  part  of  the  executor  personally,  and  not  in 
ills  representative  character,  and  that  although  the 
-former  action  seems  to  have  been  asralnst  the  de- 
-fendants  as  executors  the  question  whether  the  ac- 
tion would  lie  against  them  In  tbat  character  was 
cot  made.  It  disposes  of  tbe  case  of  Lucy  v.  TVal- 
rond,  8  Bing.  N.  C.  S4l,  6  Scott.  48, 8  Hodges,  215,  in 
which  recovery  for  funeral  expenses  was  allowed 
.^gainst  the  defendant  as  administrator,  by  the  re- 
mark that  tbe  point  was  not  discussed,  and  that  the 
oase  was  decided  on  the  grouud  tbat  tbe  payment 
by  defendant  of  money  Into  court  precluded  his 
^questioning  his  liability  in  his  representative  char- 
acter. 

If  an  executor  or  administrator  gives  orders  for 
tbe  funeral,  or  ratifies  or  adopts  the  acts  of  an- 
other party  who  has  given  orders,  be  makes  himself 
liable  personally,  and  not  In  his  representative  ca- 
pacity. Luscomb  V.  Ballard,  6  Gray,  108,  06  Am. 
Dec.  874. 

Tbe  opinion  In  Fitabugh  v.  Fltshugb,  11  Gratt. 
800,  states— though  by  way  of  argument  only,  the 
point  not  being  necessary  to  tbe  decision  of  the 
•case— that  funeral  charges  constitute  no  exception 
to  the  general  rule  which  charges  tbe  executor  in 
Ms  individual,  and  not  in  his  representative,  charac- 
ter for  claims  against  the  estate  originating  after 
the  death  of  decedent,  oitlng  Ck}mer  v.  Shew,  irupra,* 
Myer  v.  Cole,  12  Johns.  349;  Demott  v.  Field,  7 
•Cow.  68,  and  explaining  Hapgood  v.  Houghton,  10 
Pick.  154,  as  turning  on  a  statute  and  holding  that 
Parker  v.  Lewis,  2  Dev.  L.  21,  eovitra,  is  opposed  to 
the  current  of  decisions  on  tbe  subject. 

It  Is  stated  in  Sbaeffer  v.  Shaeffer,  64  Md.  679, 86 
Am.  Rep.  406,  which  holds  that  certain  items  are 
not  allowable  as  part  of  the  funeral  expenses,  that 
if  they  were  th^  executor  would  only  k>e  liable  per> 
eonally,  and  an  actton  would  not  lie  against  him  in 
bis  representative  character. 

Such  seems  to  have  been  tbe  earlier  rule  in  New 
York,  at  least  as  to  funeral  expenses  incurred  at 
abe  request  of  the  personal  repre»ontaiive;  thus— 

A  count  on  a  promise  by  an  administrator  to  pay 
for  funeral  expenses  of  tbe  intestate  cannot  be 
Joined  with  a  count  upon  a  prnmitfe  by  intestate 
Diade  in  bis  lifetime.  Myer  F.Cule,  1;^  JuiiUS.  840;  De- 
mott V.  Field,  7  Cow.  66. 
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An  administrator  having  assets  in  his  bands,  who 
refuses  or  neglects  after  request  to  pay  the  fune- 
ral expenses  necessarily  incurred  by  an  under- 
taker before  administration,  is  personally  liable  to 
the  latter  for  such  expenses.  Bappelyea  v.  BusselU 
1  Daly,  214. 

An  administrator  cannot  bind  tbe  estate  by  his 
contract  for  funeral  expenses,  but  binds  himself 
personally  only,  and  the  action  cannot  be  sus- 
tained against  him  as  such,  but  must  be  against 
bim  personally  in  the  absence  of  fraud  or  insoU 
yency.    Ferrin  v.  Myrick.  41 N.  Y.  81A. 

In  this  case  it  was  held  that  an  action  would  not 
lie  against  an  administrator  de  bonis  rum  as  repre- 
senting tbe  estate,  for  funeral  expenses  incurred 
at  tbe  request  of  bia  predecessor. 

In  Patterson  v.  Patterson,  SO  K.  Y.  674, 17  Aul 
Bep.  384,  however,  it  is  held  tbat  a  claim  for  funeral 
expenses  may  be  set  off  by  defendant  In  an  action 
by  an  executrix  upon  a  cause  of  action  in  favor  of 
tbe  estate  arising  after  the  death  of  the  testator, 
and  upon  authority  of  that  case  it  is  held,  in  Dai- 
ry m  pie  V.  Arnold,  21  Hun,  110,  and  in  Laird  v. 
Arnold,  26  Hun,  4,  tbat  an  administrator  is  liable  as 
such  for  funeral  expenses,  unless  the  contract  was 
with  him  solely  in  bia  individual  capacity;  and  In 
the  latter  case,  ss  reported  in  42  Hun,  180,  it  was 
held  tbat  the  administrator  having  purchased  a 
monument  in  his  representative  capacity  the  debt 
created  ia  to  be  regarded  as  part  of  tbe  funeral  ex- 
penses, and  It  becomes  a  charge  on  the  esmte  of  the 
decedent;  and  that  the  owner  of  such  a  claim  is  a 
creditor  within  tbe  New  York  statutes  relating  to 
prooeedlnga  for  the  sale  of  real  estate  for  the  pay- 
ment of  tbe  decedent*s  debts. 

But  it  is  held.  In  Murphy  v.  Naugbton,  66  Hun, 
424,  that  an  administratrix  is  liable  personally  only, 
and  not  in  her  representative  character,  to  an  un* 
dertaker  who  provides  a  funeral  at  ber  request, 
and.  the  opinion  of  tbe  surrogate  In  Re  Flint^s  Hs- 
tate,  16  Misc.  606,  which  deoidea  that  the  holder  of 
a  claim  for  funeral  expenses  Is  not  a  creditor  of  the 
estate  within  N.  Y.  Code  Civ.  Proo.  •  21:97,  author- 
izing such  a  creditor  to  present  a  petition  for  tbe 
judicial  settlement  of  the  account  of  an  executor 
or  administrator,— states  that  in  many  states  an 
action  may  be  maintained  against  an  administrator 
or  executor  as  such  for  the  funeral  expenses,  and 
that  judgment  may  be  de  bonis  decedentis,  but 
tbat  "^tbis  does  not  seem  to  be  tbe  modem  Bnglisb 
doctrine  nor  the  law  In  this  state,*^— citing  Ferrin 
T.  Myrick,  tupra. 

In  Kittle  V.  Huntley,  67  Hun,  617,  which  seems  to 
have  been  an  action  against  the  executor  person- 
ally, it  was  held  that  ao  executor  or  administrator 
wbo  neglects  to  furnish  a  suitable  burial  is  liable, 
so  far  as  be  has  aarats  of  tbe  estate  in  his  banda,  to 
one  wbo  incurs  such  expense. 

Neither  this  caae  nor  Tracy  y.  Frost,  82  N.  Y.  8. 
B.  907,  expressly  holding  that  an  executor  Is  per- 
sonally liable  on  a  contract  made  by  him  for  the 
burial  of  bis  testator,  expressly  denies  a  'liability 
also  in  bis  representative  character. 

Blood  V.  Kane,  180  N.  Y.  514. 15  L.  R.  A.  490,  hold- 
ing that  an  executrix  might  set  off  in  an  action 
against  ber  individually  for  the  funeral  expenses  a 
claim  in  favor  of  the  testator  existing  during  bis 
lifetime,  was  based  on  tbe  fact  that  tbe  executrix 
was  I  be  sole  devisee  and  legatee,  and  therefore  upon 
proof  qf  payment  of  all  dvbts  the  ti-ust  became 
merged  into  tbe  legal  estate. 

Tbe  oonHict  in  tbe  New  York  cases  on  this  point 
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■ocb  reasonabla  expeofles:  and,  if  so,  how 
Diuch  of  tue  ezpeoses  incurred,  and  sought  to 
be  recovered  in  this  case  ara  xeasoDabla,  in 
▼lew  of  all  the  circumstaocea. 


It  ia  urged  by  the  conDsel  for  the  ezecator 
that  under  these  circumstaacea  the  law  impliea 
an  iodividual  promise  upon  the  part  of  the  ex> 
ecu  lor  to  pay  reasonable  ezpensea,  and  that  ha 


may  perhaps  be  due  tea  change  in  the  phraBeolofiry 
or  the  statute  permitting  the  sale  of  a  decedents 
real  estate  for  the  payment  of  bis  debts  as  'funeral 
expenses^*  were  expressly  within  that  statute  when 
Patterson  v.  Pattersou,  50  N.  Y.  574, 17  Am,  Rep. 
S64;  Dttlrymple  Y.  Arnold,  21  Hun.  110,  and  Laird  ▼. 
Arnold,  42  Hun,  196, were  decided  while  at  the  time 
of  the  decision  of  the  earlier  and  also  of  later  cases 
such  expenses  were  not  within  the  statute. 

In  Dumpier  v.  St.  Paul  Trust  Ck>.  46  Miss.  636,  the 
administrator  having  assets  in  his  hands  was  held 
lo  be  individually  liable  to  the  undertaker  who 
provided  the  funeral,  and  It  was  held  that  the  cost 
ttu<l  charges  of  the  funeral  are  not  such  claims  and 
demands  as  must  be  first  presented  to  the  Judge  of 
prot>ate  for  examination  and  allowance  under  the 
statute. 

Claims  Incurred  by  third  persons  for  funeral  ex; 
penses  are  against  the  administrntor  rather  than 
the  intestate,  and  are  not  required  to  be  proved  up 
before  the  commissioners.  Sawyer  v.  Hebard^s 
Estate,  68  V  t.  876. 

It  is  unquestionably  the  rule  In  some  states  that 
the  executor  or  administrator  is  liable  in  his  repre- 
sentative capacity;  thus— 

A  widow  may  recover  from  the  administrator.  In 
bis  representative  character,  the  price  of  deceased'H 
coffin  paid  for  by  her  t>efore  administration.  Jones 
T.  Cannon,  8  Houst.  (Del.)  1. 

In  Delaware,  however,  the  funeral  expenses  are 
classed  among  the  debts  of  decedent. 

The  opinion  in  Camp  held  v.  Ely.  18  N.  J  L.  150, 
holds  that  whatever  may  be  the  doctrine  in  New 
York  or  Ensrland,  an  action  for  funeral  expenses 
Is  su8talnable  under  the  New  Jersey  statutes  plac- 
Ing  funenU  expenses  among  the  debts  of  prefer- 
ence and  to  be  first  paid  out  of  the  estate  against 
an  executor  in  his  representative  capacity,  and 
that  the  Judgment  may  be  de  bonis  testatorU. 

Tobey  v.  Miller,  54  Me.  480,  holds  that  under  Me. 
Uev.  Stat.  1867.  chap.  64,  fl  82,  providing  that  when 
an  executor  ds  son  tort  is  sued  he  shall  not  be  al- 
lowed to  retain  any  part  of  the  goods  or  eflTecto  ex- 
cept for  such  funeral  expense?,  debts  of  deceased, 
or  other  charges  actually  paid  by  him  as  the  right- 
ful executor  or  administrator  would  have  to  pay, 
may  set  off  against  an  action  in  trover  by  the 
rigbtful  administrator  the  amount  paid  by  him  for 
necessary  i  unerai  expenses. 

In  Phillips  V.  Phillips,  87  Me.  824.  defendant  In  an 
action  by  the  administrator  on  a  note  to  the  in- 
testate was  allowed  to  set  off  a  claim  for  funeral 
expenses. 

Hapgood  V.  Houghton,  10  Piek.  154,  holds  in  effect 
that  an  action  will  lie  against  an  executor  in  his 
representative  character  for  funeral  expenses  in- 
curred at  his  request,  but  that  such  an  action 
would  not  lie  upon  the  executor*s  own  note  given 
for  such  expenses.  To  the  same  effect  is  a  df4itum 
in  Kingman  v.  Soule,  132  Mass.  285.  The  rule  as 
laid  down  by  these  cases  seems  to  be  that  the 
promise  to  pay  funeral  expenses  raised  by  lawis  pre. 
Bu  m  pilvely  that  of  the  executor  or  administrator  in 
his  representative  capacity,  but  that  the  presump- 
tion yields  to  an  express  contract  to  the  contrary. 

Adams  v.  Butts,  16  Pick.  84S,  holds  that  defend- 
ant in  an  action  by  an  administrator  on  a  debt  due 
the  intestate  may  set  off  a  demand  for  funeral  ex- 
penses for  the  burial  of  intestate  incurred  by  him. 

Booth  y.  Radford.  67  Mich.  857,  holds  in  effect  that 
a  claim  for  funeral  ex  penses  Is  a  legal  claim  against 
the  estate  under  the  Michigan  statute,  and  may  be 
allowed  as  such,  and  is  not  a  mere  expense  of  ad- 
ministration. 
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Barbee  ▼.  Oreen,  86  N.  a  158,  holds  that  a  olalm 
for  funeral  expenses  may  be  set  off  in  ao  acCioa 
by  the  administratrix  on  a  debt  due  the  intestate, 
and  states  that  the  administrator  may  be  sued  for 
funeral  expense  In  his  representative  character. 

ItlsheldhiTrueman  y.Tilden,6  N.  H.  801,  that 
executors  or  administrators  are  liable  either  in 
their  representative  capacity  or  personally,  at  the 
election  of  the  person  holding  the  claim,  for  goods- 
f urnished.for  a  funeral  at  their  request,  but  in  the 
atisence  of  any  request  or  promise  on  their  part 
they  are  liable  only  in  their  representative  capa- 
city, and  not  personally. 

III.  RemedUt, 

As  to  necessity  of  presenting  such  claims  and 
proving  them  before  commissioners,  see  Sawyer  v. 
Hebard*s  Estate,  58  Vt.  375;  Booth  v.  Kadf  ord,  51 
Mich.  357,  and  Dampler  y.  St.  Paul  Trust  Cu.  4fiMinn,. 
526,  ffuiira^  IT. 

An  equitable  action  will  not  lie  to  impress  x!l» 
real  estate  of  an  intestate  for  whose  estate  no  ad- 
ministrator has  been  appointed  with  a  trust  for  the 
payment  of  an  undertaker's  claim.  Van  Orden  v.. 
Krouse,  80  Hun,  1. 

Before  one  can  enforce  the  Implied  promise  of 
the  administrator  to  pay  for  funeral  expenses  be 
must  give  the  latter  a  distinctj  notice  of  bis  daiok 
stating  its  amount  and  what  it  is  for.  Ward  v. 
Jones,  Busbee,  L.  127. 

In  New  combe  v.  Beloe,  L.  R.  1  Prob.  tt  Div.  814^ 
86  L.  J.  P.  37. 16  L.  T.  N.  S.  33.  administration  cLa, 
was  granted  to  a  creditor  for  funeral  expenses, 
who  undertook  the  funeral  at  the  request  of  the- 
universal  legatee,  who  subsequently  became  a  lu> 
natic 

Lentz  V.  Pilert,  60  Md.  296,  45  Am.  Bep.  732,  holds 
that  one  who  properly  provides  a  funeral  for  de- 
ceased is  a  creditor  of  the  estate,  within  Md.  Code, 
art.  03,  §50,  providing  that  if  there  be  no  relatione 
administiation  shall  be  granted  to  the  largest 
^'creditor"  applying  for  the  same. 

But  see  Re  Flint's  Estate,  15  Misc.  506. 

It  is  stated  m  Goods  of  Fowler,  16  Jur.  804.  that 
letters  of  administration  will  not  begrranced  to  a 
creditor  on  account  of  funeral  expenses  incurred 
by  him  as  undertaker,  where  the  circumstances  do 
not  appear. 

One  nominated  as  executor  by  a  will,  who  incuiB' 
funeral  expenses,  is  entitled  to  a  settlement  of  his 
accounts  in  the  same  manner  as  any  other  fidu- 
ciary, although  the  will  is  subsequently  rejected. 
Gilbert  v.  Bartiett.  0  Bush,  54. 

To  exempt  the  personal  estate  from  the  payment 
of  the  debts  and  funeral  expenses  there  must  be  a 
clear  intention,  express  or  implied  from  the  will, 
that  the  real  estate  be  applied  as  a  primary  fund. 
Greene  y.  Greene,  4  Madd.  Ch.  157. 

An  executor  may  be  reimbursed  for  funeral  ex- 
penses out  of  the  real  estate  where  the  personal  es- 
tate ia  insufficient.  Clayton  v.  Somers,  27  N.  J.  Eq. 
230. 

And  a  deyise  to  sell  and  pay  debts  and  funeral- 
expenses  relieves  the  personal  estate  from  pay- 
ment of  the  funeral  expenses.  Burton  y.  Knowl- 
ton,  8  Ves.  Jr.  108. 

The  owner  of  a  claim  for  funeral  expenses  is  not 
a  creditor  within  N.  Y.  Code  Civ.  Proc  S  27B0,  re- 
lating to  proceedings  by  creditors  for  the  sale  of 
dece<ient*8  real  property  to  pay  his  debts.  lU  Cor- 
win's  Estate,  JO  Misc.  196.  Laird  v.  Arnold,  42  Hun 
196,  to  the  contrary,  was  decided  before  the  change 
in  the  statute. 

Walker  y.  Diehl,  79  Dl.  478,  in  which  the  right  ol 
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Is  i^TMoall J  liable  tberefor,  for  which  he  nifty 
reimbiHte  himself  out  of  ibe  estate,  but  that 
the  estate  is  not  directly  bolden,  and  that  this 
suit,  which  is  against  the  executor  in  his  repre- 


sentafiye  capacity,  and  fn  which.  If  there  is 

judcrment  for  the  plaintiff  it  most  be  de  boni^ 

'Ustatoris,  cannot  be  maintained.     They  cite- 

varioua  autboriiies   to  this   effect.     But  w» 


an  administrator  to  a  decree  for  the  sale  of  real  es- 
tate to  pay  debts  was  involved,  dentea  sucb  risrht 
altbougb  there  ia  no  personal  property,  where  the 
only  legitimate  claim  paid  by  him  is  the  funeral 
expenses  of  the  deceased,  and  it  dooR  not  appear 
that  such  claim  was  proved  and  allowed,  bold- 
invthatif  an  administrator  pays  such  a  claim  be- 
fore it  is  allowed  by  the  court,  be  must  talce  the 
nak  of  proving  it  up  and  getting  It  allowed  the 
same  as  any  other  ore<1itor. 

But  see  Gould  v.  Houlaban,  IB  N.  J.  Eq.  SO,  tu- 
pra^  I.  c. 

A  demand  by  one  not  the  executor  or  adminis- 
trator, for  funeral  expenses  actually  incurred  in 
the  burial  of  the  deceased  is  within  the  exception 
of  Mass.  Gen.  Stat.  chap.  97,  §  16.  taking  ''a  demand 
that  would  not  be  affected  by  the  insolvency  of  the 
estate**  out  of  the  prohibition  that  no  executor  or 
administrator  shall  be  held  to  answer  to  the  suit  of 
the  creditor  of  the  deceased  if  commenced  within 
one  year  after  giving  bond  for  the  discharge  of  his 
trust.    Studley  v.  WiUis,  1S4  Maas.  155. 

Cowden  v.  Jacobson,  165  Mass.  240,  holds  that  an 
ancillary  administrator  is  entitled  to  an  Mllowanoe 
upon  these tileroent  of  his  accounts  forexpenaea 
paid  for  the  services  of  an  undertaker  and  for  dig- 
ging the  grave  of  the  intestate,  whose  remains  were 
brought  into  the  commonwealth,  although  such 
expenses  were  incurred  before,  but  not  paid  until 
after,  the  settlement  of  the  account  in  the  state  of 
the  intcstate^s  domicil,  and  not  included  in  it,  hold- 
ing that  such  expenses  are  to  be  regarded  as  in- 
curred by  the  ancillary  administrator  in  the  due 
course  of  his  administration  of  the  esute  in  the 
commonwealt  h. 

See,  on  this  subject,  the  cases  cited  under  II.  as 
to  the  character  in  which  the  executor  or  repre- 
seniotive  is  liable,  and  as  bearinir  on  that  queation 
tho!<e  in  which  the  question  of  set-off  aud  counter- 
claim is  involved. 

IV.  Preference^ 

The  whole  estate  of  the  decedent  personal  and 
real,  is  subject  to  the  funeral  expenses,  and  the  cost 
of  the  burial  plot  and  of  a  monument  erected 
thereon,  if  the  expense  incurred  for  such  purpose 
is  reasonable,— at  least  where  the  estate  is  solvent 
and  of  a  considerable  amount.  Young  v.  Young,  2 
Misc.  88L 

At  common  law  the  funeral  expenses  according 
to  the  degree  and  quality  of  the  deceased  are  to  be 
allowed  of  the  goods  of  the  estate  before  any  debt 
or  duly  whatsoever.   Steger  v.  Frizzell,  2  Tenn.  Ch. 


See  also  Hatchett  y.Curbow,  50  Ala.  616,  and  Park- 
er v.  Lewis,  2  Dev.  L.  21, 8upra^  I.  b. 

It  is  held  in  SuUivan  v.  Horner,  H  N.  J.  Eq.  80O, 
that  the  preference  which  claims  for  funeral  ex- 
penses had  at  common  law  is  not  taken  away  by 
the  New  Jersey  statute,  which  groups  them  with 
other  preferred  claims  and  names  other  claims 
first. 

And  In  Patterson  v.  Patterson,  fiO  K.  Y.  874,  17 
Am.  Kep.  884,  it  to  held  that  the  common-law  rule 
requiring  the  payment  of  funeral  expenses  first  out 
of  the  assets  of  the  estate  is  not  abrogated  by  the 
New  York  statutes  giving  the  order  for  the  pay- 
ment of  debts  against  the  estate  without  providing 
for  priority  for  payment  of  funeral  expenses,  on 
the  ground  that  such  expenses  are  not  a  debt 
■gainst  the  estate,  but  a  charge  upon  the  estate 
the  same  as  the  necessary  expenses  of  admintotra- 
tlon. 

Funeral  expenses  are  within  the  phrase  **exeou- 
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torsblp  expenses"  In  a  provision  of  a  will  directing 
the  dtonosliion  of  property  after  paying  executor, 
ship  expenses.  Sharp  v.  Lush,  L.  R.  10  Ch.  Div.. 
468.  48  L.  J.  Ch.  N.  8. 281, 27  Week.  Rep.  628. 

Alter  y.  OMlrien,  84 La.  Ann.  462.  holds  that  under 
the  Civil  Code  the  funeral  expenses  of  a  debtor,  or 
of  his  wife  and  children,  operate  as  a  privilege  on 
the  real  estate  of  the  community  when  there  to  no 
other  source  from  which  those  expenses  can  be 
paid,  and  that  such  privilege  ranks  any  mortgage- 
on  the  real  estate. 

Palmes  v.  Stephena  R.  M.  Charlt  (Ga.)  66,  bolde 
that  under  the  Georgia  statute  directing  the  order 
of  payment  of  decedents  debts  putting  the  funeral 
expenses  first,  the  funeral  expenses,  the  amount  of 
which  are  to  be  regulated  by  the  circumstancea 
of  the  deceased  and  the  usage  of  the  country,  con- 
stitute a  lien  or  debt  on  the  estate  superior  to  all 
other  claims. 

It  to  held  in  Holbert^  Succession,  8  La.  Ann.  4m, 
that  the  privlleae  acquired  by  a  creditor  by  the 
seizure  of  real  property  under  a  fieri  faciaa  to  post- 
poned, in  the  event  of  the  subsequent  death  of  the 
debtor,  to  funeral  chargea  under  the  Lputoiana 
Code,  after  the  movables  have  t)een  exhausted. 

In  Salvo  V.  Schmidt,  2  Speers,  L.  512,  it  to  held 
that  the  claim  of  an  undertaker  who  defrayed  the 
funeral  expenses  was  entitled  to  a  preference  over 
a  claim  for  rent  accruing  during  the  life  of  the  de- 
ceased out  of  the  funds  in  the  hands  of  the  land- 
lord, who  l)ecame  an  executor  <1e  son  tort,  by 
executing ,  a  dtotress  warrant  after  deoedent^a 
death. 

Funeral  charges  sre  not  ^debts  due  from  the  de-^ 
ceased"  within  TJ.  S.  Rev.  Stat.  6  8460,  providing 
that  whenever  the  estate  of  a  deceased  person  la 
the  hands  of  hlsadmintotrator  to  insufficient  to  pay 
all  the  debta  due  from  the  deceased  the  debts  due 
the  United  States  shall  be  first  paid;  and  such 
chargea  have  a  preference  over  debta  due  the 
United  States.  This  case  holds  that  such  chargea 
are  Impoaed  by  the  law  of  the  state.  United  States 
V.  Eggleston,  4  Sawy.  100. 

A  claim  for  funeral  expenses  to  not  entitled  to 
preference,  under  the  Pennsylvania  statutes,  over 
claims  for  medicines  aud  medical  attendance  and 
servants*  wages,  which  are  grouped  together  with 
claims  for  funeral  expenses  in  the  class  of  debts  to> 
be  first  paid  out  of  the  aeeets  of  the  decedent* 
Hitter's  Estate,  11  Pbila.  12. 

It  to  intimated  In  Denton  y.  Tyson,  118  N.  0. 642, 
that  the  balance  remaining  of  the  widow's  year'a 
allowance  after  the  specific  articles  on  hand  have 
l)een  exhausted  to  entitled  to  a  preference  over 
funeral  expenses  under  the  provisions  of  the  Code 
that  such  balance  shall  have  preference  over  gen- 
eral  creditors  and  Judgment  liens,  though  a  holding 
to  that  effect  was  not  neceasary  to  a  decision  of  th» 


V.  Iterm  and  amount, 

a.  In  genaraL 

Graveclothes. 
In  Steger  t.  Frizzell,  2  Tenn.  Ch.  869,  f.'SS  the  coat 
of  a  suit  of  clothes  In  which  the  intestate  ua^  buried, 
was  allowed  as  psrt  of  the  funeral  ex pcuses,  al- 
though the  estate  was  insolvent. 

Mourning  apparel. 

An  executor  or  admlntotrator  cannot  furnish 
articles  of  mourning  to  any  of  the  family  at  tb» 
expense  of  the  estate.  Johnson  y.  Baker,  2  Oar.  # 
P.  207;  Grtowold  v.  Chandler,  5  N.  H.  1221 
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tblnk  that  it  is  the  more  reasoDable  rule  to 
hold  that  the  estate  of  a  decedent  should  be 
liable  for  all  such  reason nble  expenses  as  are 
properly  incurred  in  providing  a  decent  burial. 
\V  hen  ■uch  expenses  are  incurred,  neceasarily 


after  the  death  of  a  person,  (here  is  no  one 
legally  authorized  to  represent  tbe  estata 
The  seryicos  must  be  rendered,  and  secessary 
articles  furnished,  immediately.  It  is  better 
that  these  things  aliould  be   done  upon  tbe 


In  Fliotbam^s  Appeal,  11  Serg.  ft  R.  lA,  a  credit  of 
^5.86  for  mourolDgr  for  tbe  family  was  refused  ao 
«xecutor  on  tbe  objection  of  tbe  next  of  kin,  wbo 
received  no  part  of  tbe  mourningr. 

But  suoh  Items  have  been  allowed  in  New  York. 

Tbe  expense  of  suitable  moumiiifir  apparel  for 
tbe  widow  and  minor  dausrhtei*  of  tbe  deceased  is 
properly  regarded  as  a  leiritimate  part  of  tbe  fun- 
«ral  expenses  for  wbicb  tbe  administrator  wbo 
pays  the  same  is  entitled  to  an  allowance  on  bis  ao- 
-eouutinsr.    Re  Wacbter^s  Estate,  16  Misc.  137. 

Tbe  expense  of  mournlnt^  apparel  for  tbe  family 
of  tbe  deceased  should  be  allowed  as  a  part  of  tbe 
funeral  expenses.    Re  AUeo^s  Estate,  3  Dem.  62i. 

Tbe  allowance  of  $S6  for  mourning  apparel  fur- 
nished the  widow  of  tbe  intestate  is  not  excessive 
where  the  decedent  left  no  children  and  there  was 
«  surplus  of  several  thousand  dollars  after  tbe  pay- 
ment of  all  debts.    Ibid, 

And  it  was  held  In  Palce  v.  Archbishop  of  Canter- 
bury, 14  Yes.  Jr.  864.tbat  it  was  within  tbe  discretion 
of  the  executor  to  furnish  mourning  rinvs  to 
friends  and  relatives  of  tbe  deceased,  under  a  di- 
rection in  the  will  to  dispose  of  property  nototber- 
wise  disposed  of  in  bis  discretion. 

The  right  of  a  wife  to  be  supplied  with  mourniug 
apparel  at  tbe  expense  of  tlie  succession,  under 
La.  Civ,  Code,  9  2863.  providing  that  tbe  wife  has 
her  choice  either  to  claim  tbe  interests  of  her  dowry 
•during  tbe  year  of  mourning  or  to  claim  a  susten- 
ance to  be  taken  out  of  her  husband^s  succession, 
but  that  in  both  cases  she  has  a  right  to  be  supplied 
with  habitation  and  mourning  dresses  out  of  tbe 
cuccesslon,  which  cbarges  shall  not  be  deducted 
out  of  tbe  interest  due  to  her,— exists  only  where 
there  has  been  a  constitution  of  dowry.  Holbert*s 
Succession,  3  La.  Ann.  438. 

Bee  also  Re  Wood's  Estate,  infra^  V.  b.  where  an 
allowance  for  mourning  apparel  was  upheld  al- 
though tbe  estate  was  Insolvent, 

Burial  lot. 

The  propriety  of  an  allowance  for  a  burial  lot  is 
recoguized  in  Valentloe  v.  Valentine,  4  Redf.  265, 
holding,  over  theubJectSon  of  a  next  of  kin,  that  an 
allowance  of  f851  for  the  purchase  of  a  burial  lot 
was  proper,  the  estate  after  the  payment  of  debts 
amounting  to  about  $13,000  and  most  of  tbe  next  of 
kin  consenting  to  tbe  expenditure. 

In  Clemes  v.  Fox  (Colo.)  40  Pac.  843,  tbe  court  al- 
lowed a  portion  of  tbe  charge  made  for  that  pur- 
pose. 

So,  In  filrkholm  v.  Wardell,  42  N.  J.  Eq.  837,  it  was 
held  that  an  administratrix  Is  not  deprived  of  her 
rigbt  to  an  allowance  of  a  reasonable  amount  for  a 
oemetery  lot  for  decedent*s  interment  by  the  fact 
that  through  inadvertence  she  took  title  in  her  In- 
<lividual  name. 

Monument  or  tomlietone. 

It  is  well  settled  that  even  without  a  statutory 
provision  to  that  effect  tbe  cost  of  a  suitable  stone 
to  mark  tbe  grave  of  deceased  Is  allowable  as  part 
of  tbe  funeral  expenses,— at  least  where  the  estate 
is  solv(»nt. 

A  marble  slab  over  tbe  grave,  if  suitable  to  intee- 
tate*s  estate  and  condition,  is  a  .proper  cbarge 
against  assets  in  tbe  bands  of  tbe  administrator. 
Hatcbett  v.  Curk>ow,  69  Ala.  516. 

Tbe  cost  of  a  tombstone,  if  not  prejudicial  to 
oreditors  or  disproportloned  to  tbe  estate,  is  prop- 
erly allowed  as  a  part  of  the  funeral  expenses. 
Bendall  v.  Bendall,  24  Ala.  S96,  60  Am.  Dec.  460. 
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In  Bendall  v.  Bendall,  §ur)ra^  the  administrator 
was  allowed  $210.85  ex  pended  for  a  monunient  over 
tbe  intestate^s  grave,  the  estate,  which  amnaoted 
to  nearly  $6,000  after  payment  of  debts,  being  bd> 
queatbed  to  collaterHl  relatives. 

Tbe  cost  of  a  monument  over  tbe  gmve  of  dece- 
dent is  a  part  of  the  funeral  expenees  for  wliich  tbe 
estate  is  responsible.  Van  Emon  v.  Tulare  County 
Super.  Ct.  76  Cal.  589. 

Ill  Lutz  V.  Gates,  62  Iowa.  618,  a  elaim  \gy  the 
widow  against  the  estate  for  the  cost  of  a  suitable 
monument  erected  hy  her  over  tbe  decedent's  prave 
was  allowed,  tbe  administrator  being  willing  to  al- 
low tbe  same  but  formally  resisting  It  beoiuseof 
objectiona  by  some  of  tbe  heirs. 

It  18  well  settled  that  a  tombstone  ta  a  proper  ex- 
penditure to  be  made  by  tbe  executor  as  pertain- 
ing to  tbe  funeral  expenses,  and  tbe  expense  of 
such  a  tombstone  may  be  incurred  without  any 
direction  by  the  will  and  not  witbetandinr  tbe  estate 
is  insolvent.    Crapo  v.  Armstrong.  61  Iowa,  607. 

In  this  case  it  is  held  that  tbe  amount  whicta  an 
executor  may  expend  for  a  tombetone  dei>ends  on 
tbe  circumstances,  and  rests  in  tbe  discretion  of 
the  court  having  Jurisdiction  of  the  estate,  and  an 
order  in  relation  thereto  will  bind  all  parties. 

Tbe  cost  of  a  suitable  headstone  over  tbe  grava 
of  deceased  may  properly  be  considered  as  part 
of  bis  funeral  expenses,  and  when  tbe  rights  of  his 
creditors  are  not  defeated  orjeopardiised.  and  tba 
sum  expended  by  tbe  executor  or  adminiatrator  is 
not  extravagant  but  reasonable  in  \  lew  of  tbe  de* 
ceased*s  station  in  life  and  tbe  value  of  bis  estate, 
It  should  be  allowed  as  a  credit  of  bis  acouuntmg. 
Spire  V.  Lovell.  17  111.  App.  559. 

In  Spire  v.  Lovell.  supra,  an  executor  was  al- 
lowed $210  for  the  cost  of  a  headstone,  the  esute 
yielding  about  $10,000. 

An  executor  may  be  allowed  on  bis  aocountlnB 
tbe  cost  of  erecting  such  a  monument  over  the  tea> 
tator's  grave  as  is  suitable  to  the  condition  of  the 
estate  and  desired  by  the  widow.  Pistoriua's  Ap- 
peal, 63  Mich.  35a 

An  administrator  wbo  In  oompltanoo  with  the 
wishes  of  deceased  erects  a  suitable  monument 
over  bis  grave  is  entitled  to  an  allowance  therefor 
as  a  part  of  tbe  funeral  expenses  where  tbe  estate 
is  solvent.    Donald  v.  MoWhortcr,  44  Mlsa.  124. 

Tbe  erection  of  a  suitable  headstone  at  the  dece- 
deot^s  own  grave  may  properly  be  considered  as  a 
part  of  the  funeral  expenses  where  tbenvbtsof 
creditors  cannot  be  affected.  Wood  v.  Vanden- 
burtrb,  6  Paige.  277. 

Tbe  cost  of  a  suitable  monument  for  the  grave  of 
tbe  intestate  is  properly  allowed  tbe  admluistrator 
as  a  part  of  the  funeral  expenses.  Laird  v.  Arnold, 
42  Hun,  136. 

So,  a  reasonable  charge  for  a  suitable  headstone 
is  held  proper  to  be  allowed  as  part  of  tbe  funeral 
expenses.  Be  Sblpman,  82  B  un,  106;  Re  Beach's  Kb- 
tate,  1  Misc.  27;  Ferrin  v.  Mvriok,  41  N.  Y.  :il5. 

In  Re  Grout  v.  Carver,  15  Hun,  861,  it  ts  held  that 
an  executor  is  entitled  to  an  allowance  upon  hts 
final  accounting  for  the  Judgment  and  ooets  recov- 
ered in  an  action  against  him  individually  for  tbe 
price  of  a  tombstone  ordered  in  pursuance  of  a  di- 
rection of  tbe  wilL 

In  Burnett  v.  Noble,  6  Redf.  69.  an  executor^ 
claim  tor  an  allowance  of  $700  for  the  erection  of  a 
monument  over  tbe  grave  of  bis  testatrix  and  her 
husband  under  a  direction  of  tbe  will  leaving  the 
selection  and  style  of  the  monument  to  him  and 
making  tbe  expense  discretionary  with  him  was  cut 
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credit  of  the  estate,  than  that  there  should  be 
faesftation  and  inquiry  as  to  who  is  liable  to 
pay. 

Reliance  is  had  upon  the  cases  in  this  state 
<»f  DaviB  v.  F)reneh,  20  Me..21,  87  Am.  Dec.  86, 


and  Baker  V,  FuUer,  69  Me.  165,  which  cases 
hold  that  an  executor  or  administrator  can 
create  no  debt  against  the  estate  of  the  de- 
ceased. It  is  argued  that,  if  an  executor  or 
administrator  cannot  create  a  debt  against  the 


^own  to  |2B0  the  amount  of  tbe  estate  for  distribu- 
tion boinir  less  than  $2,000. 

An  executor  is  properly  allowed  $300  for  a  tomb- 
■•tone  placed  over  the  testator^sgrrave  where  the  es- 
tate amounts  to  over  $6,000  and  no  riff brs  of  cred- 
itors are  ajfected.    Re  Howard^s  Estate.  3  Mi««c  170. 

A  charge  of  $200  for  a  tombstone  is  not  excessive 
^rhere  the  personal  assets  amount  to  $2(5,000. 
Campbell  v.  Purdy,  5  Redf.  484. 

An  allowance  of  $400  for  a  monument  to  be 
placed  at  the  ^rave  of  testator  wad  held  reasonable 
•over  the  objection  of  the  widow  where  the  estate 
amounted  to  over  $8,000.    Re  Beaches  Estate,  fuprcu 

Ticket  V.  Qulnn,  1  Dem.  432,  holds  $500  a  sufficleot 
«um  to  devote  to  a  mooument  for  deceascMl  the  es- 
tate t)einff  iasufBcient  to  pay  all  the  legacies  in  full, 
Although  the  estate  was  comparativeiy  large. 

The  cost  of  a  handsome  t(AnbetODe  over  the  vault 
tn  which  the  body  of  deceased  is  interred  is  prop- 
erly allowed  to  the  administratrix  of  the  intestate 
where  the  latter  had  a  good  estate  and  left  no 
children.    M*Glinsey*s  Appeal.  14  Serg.  &  R.  64. 

The  opinion  in  Hlrst^s  Estate.  12  W.  N.  C.  3^  In 
which  permission  was  refused  lo  executors  to  erect 
«  monument  upon  an  application  presented  prior 
to  the  audit  of  their  account,  states  that  it  is  well 
settled  that  executors  and  administrators  have  the 
right  to  mark  the  resting  place  of  the  dead  by  the 
erection  of  an  appropriate  stone  or  monument,  but 
the  expenditure  must  be  regulated  by  wisdom  and 
economy,  and  only  those  things  necessary  to  be 
•done  are  they  Justifled  in  doing,  unless  authorized 
l>y  the  will  or  the  parties  interested. 

The  cost  of  a  suitable  tombstone  is  a  legitimate 
part  of  the  funeral  expenses  for  which  the  admiD« 
tetrator  or  executor  of  a  solvent  estate  may  be  al- 
lowed.   Re  Grifflth*s  Estate,  1  Lack.  L.  News,  81L 

But  an  administrator  will  not  be  credited  with  an 
amount  expended  for  a  monument  over  the  grave 
of  the  intestate  which  is  much  more  elaborate  and 
expensive  than  the  position  of  the  Intestate  would 
warrant  or  his  taste  have  suggested,  although  the 
estate  is  very  large.   Ae  Tay  lor^s  Estate,  3  Pa.  Dist. 

R.6ai. 

An  allowance  for  the  expense  of  a  suitable  tomb- 
stone over  the  grave  of  decedent  Is  a  legitimate 
item  of  credit  in  the  account  of  an  executor. 
Webb*8  Estate.  166  Pa.  330. 

An  executor  or  administrator  is  entitled  to  ex- 
pend for  the  monument  over  the  grave  of  deceased 
a  reasonable  portion  of  the  estate.  Barclay^s  Es- 
tate, 11  Phila.  128. 

A  suitable  tombstone  over  the  grave  of  decedent 
Is  a  legitimate  item  of  the  credit  in  the  jGiccoun^of 
sin  executor,  even  when  no  provision  on  the  sub- 
ject is  made  in  the  will.    Porter^s  Estate,  77  Pa.  43L 

In  Dudley  v.  Sanborn.  159  Mass.  185,  it  is  held  that 
the  Massachusetts  statute  authorizing  an  allowance 
for  a  monument  over  the  intestate^s  grave  is  not 
eonfioed  to  the  case  of  a  m on  ument  on  a  lot  bought 
with  the  lotesfate*8  money,  but  may  include  a 
monument  over  the  grave  in  a  burial  lot  which  the 
administratrix  purchased  with  her  own  money  and 
to  which  she  removed  the  body  of  the  intestate. 

No  more  than  from  $15  to  $30  should  be  allowed 
for  the  expense  of  a  gravestone  over  the  grave  of 
•deceased  under  the  New  Hampshire  statute,  au- 
thorizing administrators  of  estates  actually  solvent 
to  erect  suitable  monuments  at  the  graves  of  testa- 
tors or  intestates  providing  that  the  reasonable  ex- 
pense thereof  shall  be  allowed  them  on  the  settle- 
vnent  of  their  accounts,  where  the  estate  does  not 
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exceed  $3,000.  although  the  deceased  left  no  chil- 
dren  and  no  widow.    Lund  v.  Lund.  41 N.  H.  355. 

In  Owens  v.  Bloomer,  14  Hun,  896,  the  phrase 
**funeral  expenses'*  as  used  in  a  statute  including 
funeral  expenses  among  the  debts  for  which  land 
of  the  decedent  may  be  sold,  is  held  to  include  the 
cost  of  a  suitable  headstone  over  the  grave  of  de- 
cedent, and  an  expenditure  of  $600  for  the  erection 
of  a  monument  over  the  grave  of  deceased  is  held 
to  be  excessive  where  the  estate  does  not  exceed 
$1,000. 

The  Rhode  Island  statute,  which  allows  the  erec- 
tion of  a  suitable  monument  **with  permission  of 
the  probate  court,"  contemplates,  where  the  estate 
is  solvent,  something  more  than  a  simple  and  in- 
expensive stone  or  tablet  to  mark  the  grave  of  de- 
ceased.   Moultoo  V.  Smith.  16  R.  1. 126. 

In  Re  Frazer,  02  N.  Y.  288,  it  was  held  that  exec- 
utors were  authorized,  under  a  will  directing  them 
to  expetyl  not  to  exceed  $2,000  ^in  repair*'  of  a 
cemetery  lot,  in  erecting  a  sarcophagus  at  an 
expense  of  $500  and  in  exchanging  a  monument 
for  a  k)etter  one,  erecting  headstones  and  replac- 
ing coping  at  an  expense  of  $935.06. 

It  is  held  in  Re  Luckey,  4  Bedf.  96,  that  the  dis- 
cretion vested  by  the  will  in  the  executor  as  to  the 
expense  to  be  incurred  in  procuring  the  erection 
of  a  suitable  monument  does  not  suthorize  the 
executor  to  incur  an  expense  for  that  purpose 
beyond  the  limit  adjudged  proper  by  cases  in  which 
the  circumstances  of  the  deceased  land  the  con- 
dition of  his  estate  are  similar. 

But  an  administrator  will  not  be  allowed  for  a 
monument  erected  to  the  memory  of  deceased  and 
his  grandchildren.    Morgan  v.  Morgan,  83  111.  196. 

See  other  oases  as  to  tombstones  under  the  next 

heading. 

Misoellaneous. 

Compensation  to  a  friend  of  deceased  for  search- 
ing for  his  remains,  for  requesting  a  clergyman  to 
to  perform  the  burial  service,  writing  the  adver- 
tisements for  the  funeral  and  sending  them  to  the 
new8p«ipers,  and  for  use  of  the  house  for  deposit  of 
the  coffin  for  a  few  hours  for  the  assembling  of  the 
mourners,  and  for  the  perlormance  of  the  burial 
services,  cannot  t)e  recovered  from  the  executor  as 
a  part  of  the  funeral  expenses.  Hewett  v.  Bronson, 
5  Daly.  1. 

An  administrator  is  not  entitled  to  an  allowance 
for  the  car  and  coach  fare  for  himself  and  wife  in- 
curred in  attending  the  funeral  of  the  deceased  who 
was  his  brother,  nor  for  his  services  and  time  in 
attending  the  funeral,  nor  for  the  car  fai«  of  a 
sister  and  brother-in-law  of  the  deceased  in  attend- 
ing the  funeral.    Lund  v.  Lund,  41  N.  H.  855. 

Houts  V.  McCluney,  102  Mo.  13,  holds  that  the 
costs  and  expenses  of  aooroner^s  inquest  is  not 
chargeable  to  the  estate  of  the  deceased,  under  Mo. 
Rev.  Stat.  •  5154,  providing  that  if  any  person  over 
whose  body  an  inquest  shall  be  held  shall  have  any 
estate,  the  costs  and  expense  of  inquest  and  burial 
shall  be  paid  out  of  his  estate,  but  whf>re  there  is  no 
peiBon  liable  and  able  to  pay  such  expenses  they 
shall  be  allowed  by  the  county  court  out  of  the 
countr  treasury,  and  that  such  section  only  make* 
the  estate  liable  for  burial  expenses. 

The  expense  of  bringing  home  the  body  of  one 
who  dies  away  from  home,  and  of  the  person  ac- 
compaclng  the  body,  are  proper  funeral  expenses, 
within  the  New  Jersey  statute  preferring  claims 
for  funeral  expenses.  Sullivau  ▼.  Horner,  41  N.  J» 
Eq.800. 
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estate,  certainly  the  brother  of  the  deceased, 
who  ordered  the  articles  of  the  undertaker, 
could  not  do  so.  There  is  no  question  of  the 
soundness  of  the  doctrine  laid  down  in  these 
cases.  But,  under  the  circumstances  which  we 
are  considering,  neither  the  executor  nor  the 

gerson  who  orders  necessary  articles  for  the 
urial  creates  the  debt.  The  law  does  so. 
The  law  implies  a  promise,  from  the  peculiar 
necessities  of  the  situation,  upon  the  part  of 
the  executor  or  administrator,  to  pay  the 
funeral  and  burial  expenses  out  of  the  estate, 
80  far  as  he  has  assets. 


This  is  the  rule  which  was  early  adopted  in 
Massachusetts,  and  has  since  been  followed. 
EapffoodY.  Houghton,  10  Pick.  154}  Lusoomb  y, 
Ballard,  6  Gray,  403,  66  Am.  Dec.  874;. 
Sweeney  y.  Mvldoon,  189  Mass.  804,  52  Am. 
Rep.  708. 

In  LuBcomb  y.  Ballard,  iupra,  it  is  said: 
"In  this  commonwealth,  an  exception  is  made 
in  the  case  of  funeral  expenses  of  the  deceased. 
For  these,  the  executor  or  administrator  may 
be  charged  in  his  representaiiye  character,  and 
judgment  be  rendered  ds  boni$  testatoru. 
But  the  case  stands  on  its  peculiar  ground,. 


In  Be  Mlllonovich'8  Estate,  6  Nc  v.  161,  In  which  an 
objection  was  made  to  the  chanre  of  the  executor 
for  expense  In  transportioff  the  body  to  another 
state  for  burial  on  the  irround  that  it  was  excess- 
ive. It  seems  to  have  been  asramed  that  the  reason- 
able expense  Incurred  in  such  removal  is  a  proper 
part  of  the  funeral  expenses. 

In  Jeonison  v.  Hapgood,  lOPIck.  77,  an  executor 
was  allowed  the  cjcpense  of  a  Journey  by  the  wife 
and  otber  relatives  of  the  testator,  who  bad  been 
summoned  by  letter,  but  did  not  arrive  until  after 
bis  death.  • 

Shaeffer  r.  SbaefTer,  64  Md.  079,  39  Am.  Bep.  406. 
holds,  in  an  action  aj/ainst  nn  execinor  as  such, 
that  the  expense  of  dinner  and  horse  feed  furnished 
at  the  house  of  plaintiff  on  the  day  of  decea.«ed^8 
burial  after  the  funeral  bad  taken  place,  to  pei-sons 
who  attended  the  same,  is  not  a  part  of  the  funeral 
expenseii  which  Md.  Code,  art.  98,  S  6.  provides 
aball  be  allowed  to  the  administrator  on  bis  ac- 
countioff  according  to  the  conditions  and  circum- 
stances uf  the  deceased,  althou^rh  such  expenses 
were  customary  in  the  nei^rhhorhood. 

Reasonable  funeral  expenses  of  the  wife  and 
child  of  a  decedent,  who  were  killed  by  the  same 
aecident  and  burled  at  the  same  time  with  hfm,  are 
Included  in  the  funeral  expenses  which  are  made 
a  preferred  claim  by  the  New  Jersey  statute.  Sul- 
livan V.  Horner,  mpra. 

In  McCue  v.  Oarvcy,  14  Hun,  5GS,  $47  for  a  "wake" 
was  allowed  an  administrator  or  his  accountinflr. 

The  opinion  in  llell  v.  Brlggs,  63  N.  H.  .592.  bold- 
Imr  that  the  authority  conferred  upon  administra- 
tors of  solvent  estates  by  N.  H.  Qen.  Laws,  chap. 
196,  6  17,  to  erect  sulrnble  monuments  at  the 
frraves  of  tesiators  or  intestaieji.  and  to  have  the 
reasonable  expense  thereof  allowed  them  on  the 
settlement  of  tbeir  accounts,'  includes  the  expense 
of  necessary  repairs  upon  the  tombstone  and  monu- 
ment of  the  deceased,— states  that  without  the  stat- 
utory provision  the  expenditures  could  .properly  be 
charged  as  funeral  expenses. 

Tbe  expense  of  renovating  and  removing  to 
another  place  tbe  tombstone  of  the  grandparents 
of  the  executor  under  his  mother*s  will,  and  of 
other  devisees  thereunder,  is  not  a  part  of  the 
funeral  expenses  for  which  he  is  entitled  to  an 
allowance  upon  bis  accounting,  fiantz  v.  Bantz,  62 
Md.  686. 

Executors  and  administrators  are  not  entitled  to 
an  allowance  for  the  expenses  of  fencing  a  private 
burial  place  in  which  tbe  decedent  and  some  of  bis 
relatives  are  interred.  TutUe  v.  Robinson,  83  N, 
H.  104. 

In  Watkins  V.  Bomlne,  106  Ind.  878,  an  adminis- 
tratrix WHS  refused  an  allowance  for  the  expenses 
of  removing  the  body  from  one  cemetery  to  an- 
other, the  first  l)e1ng  a  proper  one. 

In  Re  RevnoKIs,  liS4  N.  Y.  888,  an  executor  was  re- 
fused credit  for  ^360  donated  to  a  commandery  of 
which  the  testator  was  a  member  for  parade  at 
tbe  funeral,  it  not  appearing  that  such  sum  or  any 
otber  was  required  as  a  condition  of  participation 
on  the  part  of  the  commandery. 

88  L.  R,  A. 


The  ornamentation  of  a  burial  lot  is  no  part  of 
the  funeral  expenses  which  executors  or  admiois- 
trators  are  authorized  to  incur.  Barclay^a  Estate, 
11  Phila.  128. 

Williams  V.  WUUams,  L.  B.  20  Ch.  Dlv.  e59l.  15Cox, 
C.  C.  89,  61  L.  J.  Ch.  N.  a  885.  46  L.  T.  K.  & 
276, 80  Week.  Bep.  488,  46  J.  P.  726,  holds  that  a  dlrcc- 
tion  in  a  will  as  to  disposition  of  testator^a  body 
cannot  be  enforced,  and  denies  tbe  right  to  recover 
from  the  executors  the  expense  incurred  in  cremat- 
ing  the  body  of  deceased  after  its  burial  by  ooe 
whom  the  will  directed  should  take  charge  of  tba 
testator^  body  for  that  purpose  and  be  recom- 
pensed out  of  his  estate. 

Amount. 

For  amount  of  allowance  as  to  particular  Itemi. 
see  also  8t(jt>ra,  under  various  subheads;  and  as  to 
tbe  amount  In  general  when  the  estate  m  insol- 
vent, see  iufrcu  V.  b. 

It  may  be  stated  as  a  general  rule  that  the  ex- 
penditures must  be  characterized  by  economy,  but 
tbe  amount  which  may  he  properly  expended,  of 
course,  varies  with  tbe  position  of  the  deceased  and 
the  condition  of  hia  estate. 

The  courta  generally  consider  ail  the  circum- 
stances of  each  ease,  and  when  tbe  executors  have 
acted  with  ordinary  prudence  they  are  not  held 
personally  liable.  Re  Mllienovich^s  Bstate,  6  Nev. 
16L 

A  direction  tn  a  will  that  tbe  testator  shall  be 
decently  buried  does  not  authorize  the  executor, 
although  the  estate  is  very  large,  to  exceed  the- 
limit  of  funeral  expenses  fixed  by  Md.  act  1796. 
chap.  61,  6  15,  authorizing  an  allowance  for  funeral 
expenses  at  the  discretion  of  the  court  according 
to  the  conditions  and  circumstances  of  the  de- 
ceased, not  exceeding  $J00.  Re  Butler*8  Bstate,  % 
MacArth.  685. 

An  undertaker  called  to  furnish  the  necessary 
funeral  outfit  is  only  chargeable  with  tbe  knowl- 
edge of  tbe  apparent  condition  of  the  decedent's 
property  and  of  his  estate  in  life,  and  is  entitled 
to  payment  In  full  for  providing  a  funeral  suit- 
able to  such  apparent  condition,  although  tbe 
estate  Is  in  fact  Insolvent.   12e  Booney.  8  Kedf.  15. 

Bridge  v.  Brown,  2  Younge  Sc  G.  Ch.  Caa.  181,  dia- 
allows  a  charge  by  an  executor  of  a  solvent  estate 
for  unnecessary  expenses  of  fuoeraL 

Instances. 

8lx  hundred  pounds  is  not  excessive  for  funeral 
expenses  of  a  man  of  great  estate  and  reputatloD. 
OflQey  V.  OflQey,  Prec.  in  Ch.  28. 

An  allowance  of  $2,000  for  the  construotioii  of 
a  vault  and  tomb  in  addition  to  an  expenditure  of 
$580  for  a  cemetery  lot  was  held  in  Re  Sbipman« 
9i  Hun,  108,  to  be  excessive  by  $1,000,  where  tbe 
real  and  personal  property  together  amounted  to 
about  $17,000. 

Forty  dollars  for  a  burial  lot  la  properly  al- 
lowed an  executor  as  a  part  of  the  foneral  ex* 
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«Bd  is  to  be  limitea  to  it.**  This  court  has  de- 
-cided  10  the  reccDt  case  of  PhiUipi  ▼.  PMUips, 
87  Me.  824,  that  "the  law  pledges  the  credit  of 
the  estate  of  the  deceased  for  a  decent  burial 
immediHtely  after  the  decease,  and  for  such 
reasonable  sums  as  may  be  necessary  for  that 
purpose,  even  though  such  expenses  may  have 
been  incurred  after  the  death  and  before  the 
uppointment  of  an  administrator." 

The  sum  sued  for.  at  the  market  prices  for 
the  articles  furnished,  amounts  to  $186. 
Were  these  expenses  reasonable?  The  follow- 
ing facts  are  admitted:    The  testatrix  owned 


a  house  andl  about  2i  acres  of  land  in 
Freeport  Tillage,  unencumbered.  It  was  gen- 
erally known  that  she  had  money  at  interest, 
and  she  was  considered  to  be  in  comfortable 
circumstances.  Her  nearest  relatives  were  a 
brother  and  nephews  and  nieces,  to  neither  of 
whom  were  there  any  t)eque8ts  or  devises  in 
the  will.  These  articles  were  selected  by  the 
brother  and  other  relatives.  The  whole 
estate,  when  converted  into  money,  amounted 
to  $1,061,  and  she  was  indebted  to  the  amount 
of  $78. 
In  view  of  all  these  circumstances  we  do  not 


penses  where  the  deoedent^s  peraoDal  estate 
amounted  to  over  |X,200.  Chalker  ▼.  Chalker,  6 
Redf.  4S0. 

Two  hundred  dollars  fs  a  sulBclcnt  allowance  for 
funeral  ex  peases,  aod  |dO  for  a  ffmveetone,  where 
the  estate  amounts  to  less  than  $1,000.  Re  Mount, 
<dted  in  note  to  Re  Brlacber,  8  Etedf.  8. 

An  administratrix  Is  properly  allowed  as  part  of 
the  funeral  expenses  $19  expense  incurred  In  re- 
moving and  re-lnterrlnv  tbe  body  after  the  dls- 
oovery  that  tbe  plaoe  in  which  tbe  first  burial  was 
had  was  unfit  for  the  purpose,  and  $40  for  a  burial 
lot,  and  $175  for  a  monument,  as  aicainst  the  ob- 
iectlon  of  certain  of  the  next  of  kin,  where  there 
are  no  ohlldren  and  the  estate  amounted  to  sev- 
eral thousand  dollars  after  payment  of  debts. 
Zapp  V.  Miller,  8  Dem.  206. 

A  charge  by  an  administrator  of  $700  for  a  burial 
lot  and  monument,  in  addition  to  $200  for  funeral 
expenses,  was  held  In  Re  Wood,  cited  In  note  to 
Re  Briacber,  eupra^  to  be  exoeesire  where  the  es- 
tate amounted  to  less  than  $2,800. 

In  Re  Briacber,  supra,  an  expenditure  for  a 
monument  and  enclosure  exoeediog  $870  was  held 
excessive  where  the  estate  only  realized  about 
$2,000.  This  case  also  holds  that  an  administrator 
should  not  before  ascertaining  the  amount  of  es- 
tate purchase  a  larger  burial  plot  than  is  neces- 
flory,  and  refuses  to  allow  the  cost  of  half  of  a 
burial  lot  where  a  quarter  plot  mitrht  have  been 
purchased  and  tbe  estate  only  realized  about  ^,000 
after  payment  of  debts. 

b.  Ifieotoent  eataUe, 

Of  course  the  rule  as  to  economy  is  more  rigidly 
enforced  where  the  estate  is  insolvent  than  where 
it  IS  solvent;  thus— 

In  Shelly's  Case,  1  Salk.  298,  it  is  held  that  in  strict- 
ness no  funeral  expenses  can  be  allowed  against  a 
creditor  except  for  cofBn,  ringing  the  belU  par- 
son's clerk,  and  bearer*s  fees:  and  items  for  pall 
and  ornaments,  are  excluded.  This  specification 
of  items  is  of  oourse  obsolete  and  does  not  now 
eontroL 

It  is  tbe  duty  of  the  executor  or  administrator 
to  bury  the  deceased  In  a  manner  suitable  to  the 
estate  he  leaves  behind  him,  and  such  expenditure 
will  be  allowed;  but,  if  the  estate  proves  insolvent* 
the  executor  will  be  held  strictly  to  the  require- 
ment of  tbe  rule.   Bradley's  Kstate,  11  Phila.  87. 

Tbe  executor  of  an  Insolvent  estate  will  not  be 
allowed  more  than  reasonable  funeral  expenses. 
Ed  wards  v.  Edwards,  2  Cromp.  k  M.  812,  i  Tjrw.  488. 
In  tbia  ease  £108  was  held  excessive. 

Biseetty.  A.ntrobus,48im.612,ref  uses  an  allowance 
of  £2.200  to  an  executor  for  funeral  expenses  of  a 
nobleman  whose  estate  through  unforeseen  cir- 
cumstances proved  insolvenL 

The  earlier  Bngflsh  cases  attempted  to  fix  a  defi- 
nite limit  for  such  expenditures  where  the  estate 
was  insolvent;  thus— 

Hancock  v.  Podmore,  1  Bam.  ft  Ad«  260,  holds 
that  against  a  creditor  tbe  rule  Is  that  the  ex- 
ecutor stiall  be  aUowed  no  more  for  funeral  ex- 
penses than  is  necessary,  regard  being  bad  to  tbe 
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degree  and  condition,  and  that  £20  Is  suiOoient  for 
the  burial  of  a  retired  captain  on  half  pay,  and 
that  £79  was  excessive. 

Bast  India  Co.  v.  8k1nner,Comb.  842,holds  that  £10 
is  enough  to  Km  allowed  for  funeral  expenses  of  a 
deceased  whose  estate  is  Insolvent. 

But  Stag  V.  Punter,  8  Atk.  119,  refuses  to  apply 
the  rule,  sometimes  recognized  In  England,  that 
the  executor  will  not  be  allowed  to  exceed  £10  for 
funeral  expenses  where  large  legacies  given  by 
tbe  will  induced  him  to  believe  tbe  estate  solvent. 

In  this  country  in  the  absence  of  statute  there 
is  no  definite  limit  to  such  expenditures,  tbe 
amount  being  determined  somewhat  by  the  posi- 
tion and  social  rank  of  the  deceased  notwithstand- 
ing tbe  insolvency  of  his  estate. 

Some  of  the  cases  holding  the  cost  of  a  suitable 
gravestone  a  part  of  tbe  funeral  expenses  qualify 
the  decision  by  the  condition  that  the  estate  is 
solvent,  but  suob  items  are  now  generally  allowed 
although  the  estate  is  insolvent. 

Tombstones  are  a  part  of  the  'funeral  expenses** 
within  such  expression  in  a  will,  and  with  the  ap- 
probation of  the  protwte  court  a  reasonable  sum 
may  be  used  by  tbe  administrator  for  procuring 
them,  although  the  estate  is  Insolvent.  Fairman*s 
Appeal,  30  Conn.  205. 

That  case  Is  followed  by  Comwell  v.  Deck,  8 
Bedf.  87,  the  opinion  in  which  states  that  the  hold- 
ing in  that  case,  that  tombstones  are  properly  a 
part  of  tbe  funeral  expenses,  is  now  more  gener- 
ally regarded  as  the  rule,  and  cites  Ferrln  v.  My- 
rick,  41 N.  Y.  815,  in  support  thereof. 

See  also  Crapo  v.  Armstrong,  81  Iowa,  807. 

It  Is  held  that  where  there  are  creditors,  and  es- 
pecially If  the  estate  is  likely  to  prove  Insolvent, 
tbe  executor  or  administrator  should  act  with  the 
greatest  discretion  in  erecting  a  monument  over 
the  decedents  grave,  and  is  not  justified  in  ex- 
pending a  laricer  amount  than  will  purchase  the 
plainest  and  most  Inexpensive  headstone  if  the  es- 
state  Is  insolvent.    Barclay's  Estate,  11  Phila.128. 

But  Little  V.  Williams,  7  III.  App.  87,  refuses  al- 
lowance to  an  executor  of  $42.85  expended  for  a 
tomlMtone  where  the  estate  is  insufficient  to  pay 
general  creditors,  physician's  bill,  and  other  ex- 
penses of  last  sickness  and  only  In  part  the  widow's 
allowance,  which  under  the  Illinois  statute  is  en- 
titled to  preference  subject  only  to  the  payment  of 
funeral  expenses. 

That  an  executrix  will  not  be  allowed  a  credit  for 
a  tombstone  where  the  estate  is  Insolvent  was  also 
held  in  Billee*s  Estate,  0  Lana  L.  Eev.  353. 

In  Re  Wood's  Estate,  1  Ashm.  814,  the  administrat- 
ors were  allowed  credit  for  a  reasonable  sum  ex- 
pended In  purchasing  mourning  apparel  for  the 
widow  and  children,  although  the  estate  was  in- 
solvent. 

In  Clemes  v.  Fox  (Colo.)  40  Paa  848,  it  was  held 
that  an  expenditure  of  $1,800  by  an  administrator 
of  an  insolvent  for  the  purchase  of  a  burial  lot 
was  excessive,  and  a  refusal  to  credit  him  with 
more  than  $240  was  upheld. 

See  also^  as  to  gravedothes.  supra,  Y.  a. 

O.  H.  P. 
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think  tbat  the  burial  expeoses  were  so  unrea- 
•onably  large  as  to  be  disallowed. 
Judgment  for  plaintiff  for  $136,  and  inter- 


est from  the  time  of  demand  apon  the  execa- 

tor,  against  the  goods  and  estate  of  the  testa- 
trix in  the  hands  of  the  defendant 


WASHINGTON  SUPREME  COURT. 


Walter  H.  SODEKBERG,  Appt., 
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KING  COUNTY,  Retpi. 


i. 


Wash. 


1.  An  amount  bid  by  the  morig^agee  at 
a  foreclosure  sale  in  addition  to  the  mort- 
gage debt,  under  the  erroneous  belief  tbat  It  was 
required  to  pay  the  sberilT^s  fee  for  making  the 
sale,  will  be  surplus  for  which  the  sheriff  must 
account  to  the  mortgagor. 

8,    A  county  to  which  surplus  money 

arising  from  a  foreclosure  sale  has  been  paid  by 
the  sheriff  under  the  erroneous  belief  that  the 
county  could  claim  it  as  fees  may  be  compelled 
to  restore  it  to  the  mortgagor. 

8.  An  action  for  money  had  and  re- 
ceived on  behalf  of  the  mortgagor  will  lie 
against  a  county  to  recover  a  sum  erroneously 

I  paid  by  the  sheriff  to  the  county  as  fees  from 
the  amount  bid  at  a  foreclosure  sale  under  the 
mortgage. 

(July  28, 1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Kincr  County  in 
favor  of  defendant  in  an  action  broup:ht  to  re- 
cover the  surplus  arising  from  certain  fore- 
closure proceedings  which  had  been  turned 
over  to  defendant.     Reversed. 

The  facts  are  slated  in  the  opinion. 

Messrs,  Lindsay*  King*  &  Turner,  for 
appellant: 

In  an  execution  sale  where  the  plaintiff  be- 
came the  purchaser  and  bid  upon  such  purchase 
an  amount  which  was  in  excess  of  the  dam- 
ages, interest  to  date  of  sale  and  cost,  such  ex- 
cess was  necessarily  a  surplus  arising  in  favor 
of  the  judgment  debtor,  the  owner  of  the 
property  sold;  even  though  the  purchaser  and 
the  ottlcer  making  the  sale  supposed  at  the  time 
that  such  excess  would  provide  a  sum  of 
money  which  such  officer  asserted  his  right 
and  duty  to  charge,  demand,  and  appropriate 
as  lawful  commissions,  the  same  as  if  a  stranger 
to  the  judgment  had  purchased. 

No  commissions  can  be  charged  by  the 
sheriff  in  matter  of  such  sales,  where  the  plain- 
tiff is  the  purchaser,  upon  so  much  of  bis  bid 
as  represented  the  sum  due  the  plaintiff  for 
damages  and  interest,  which  amounts  should 
be  credited  upon  the  bid  and  where  no  money 
but  tbat  required  for  costs  is  actually  paid 
over. 

State,  Thompson,  t.  Prince,  9  Wash.  107; 
State,  Sutter,  v.  (/Lovghlin,  Id.  529;  State, 
Cannon^  v.  Pugh,  Id.  694. 

The  defendant  county,  coming  into  posses- 


sion without  ri^ht  of  moneys  which  at  the 
time  equitably  belonged  to  piaintiff's  grantors 
and  assignors,  and  having  converted  the  same 
to  its  own  use,  is  in  no  better  position  than  as 
individual  doing  the  same  thing,  and  has  no 
valid  defense. 

Argenti  v.  Snn  Francisco,  16  Cal.  889;  Pi- 
mental  V.  San  Francisco,  21  Cal.  861;  State  v. 
St.  Johnsbnn/,  59  Vt.  332;  Vamum  v.  High- 
gate,  65  Vt.  416;  Socorro  Bd.  of  Edu.  v.  Robin- 
son (N.  M.)  34  Pac.  296;  HaeHer  v.  Myers.  182 
N.  Y.  863. 15  L.  R.  A.  588;  Teegarden  v.  LetM 
(Ind.)  35  N.  E.  24;  Bmk^the  Metropolu  v. 
Firttt  Nat.  Bank,  19  Fed.  Rep.  803. 

Moneys  received  upon  execution  sales  and 
retained  under  guise  of  fees  or  charges  of  of- 
ficers, where  excea^ive  or  unlawful,  constitute 
in  law  '^surplus"  property  belonging  to  the 
owner  of  the  equity  of  redemption. 

WiUUnson  v.  Baxter's  Estate,  97  Mich.  536; 
MUcheU  V.  Weawr,  118  Ind.  55. 

Plaintiff  asserts  in  this  case  against  defend- 
ant an  estoppel  to  deny  that  the  sums  alleged 
to  have  been  bid,  and  for  which  the  proper^ 
sold,  was  struck  off  in  each  case,  are  as  alleged, 
upon  the  eround  that  the  return  by  the  officer 
in  each  case  so  returns  them  and  that  defend- 
ant, claiming  under  the  officer,  is  in  like  man- 
ner estopped  as  the  officer  would  be. 

Citadhoume  v.  Sumner,  16  N.  H.  129, 41  Am. 
Dec.  720;  Fairfield  v.  Paine,  23  Me.  493,  41 
Am.  Dec.  359;  Knowles  v.  Lord,  4  Wharf.  500. 
34  Am.  Dec.  525;  Mentz  v.  IJamman,  5  Whart. 
150,  34  Am.  Dec.  646. 

Me4tsrs.  A.  W.  Hastie  and  W.  W.  Wil- 
shirot  for  respondent: 

The  doctrine  that  where  one  man  has  in  bis 
bands  the  monev  of  another  received  from  a 
third  person  which  in  equity  and  good  con- 
science he  is  in  duty  bound  to  pay  over,  but 
fails  to  do  so  and  converts  it,  the' person  re- 
ceiving payment  for,  or  the  money  of,  the 
third  person  is  liable  to  such  third  person 
in  an  action  of  assumpsit  for  money  had  and 
received,  is  recognized  and  applied  in  proper 
cases;  but  they  are  invariably  either  casea 
where  the  complainant  has  an  election  to  sue 
in  tort,  or,  waiving  the  tort,  sue  as  upon  con- 
tract; or  cases  resting  upon  the  doctrine  of 
ratification  on  the  theory  of  a^ncy.  as  where 
there  is  a  pretense  or  assumption  of  authority 
on  the  part  of  the  person  receiving  payment 
to  act  for  or  on  behalf  of  the  party  entitled  to 
it;  or  cases  in  which  the  identical  money,vtbe 
property  of  the  person  rightfully  entitled,  has 
come  into  the  bands  of  the  person  who  has 
converted  it  and  from  whom  it  is  sought  to  re- 
cover it. 

Keener,  Quasi  Contracts,  167. 


Note.— For  other  cases  of  assumpsit  for  money 
received  by  a  third  person,  see  Hindmaroh  v.  Hoft- 
man  (Pa.)  4  L.  B.  A  368,  and  note;  Craft  y\  South 
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Boston  R.  Co.  (Mass.)  5  L.  B.  A.  641;  Haebler  v.  My- 
ers (N.  Y.)  15  L.  B.  A.  588;  Atwell  v.  Jenkina  (MamJ 
28L.B.A.69L 
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Tbii  Action  of  law  caoDot  convert  a  trans- 
action ^^Motially  adverse  in  its  every  phase 
and  wanting  in  the  consent  of  parties  into  one 
which  necessarily  itn plies  authority^  and  con- 
sent. 

Keener,  Quasi  Contracts,  167,  169. 

Where  there  are  two  or  more  independent 
elaimants  for  payment  or  compensation,  and 
the  debtor  pays  the  claimant  not  en  tilled 
thereto,  the  un8ucce88ful  claimant  or  person  to 
whom  payment  ought  rightfully  to  have  been 
made  cannot  maintain  an  action  of  assumpsit 
for  money  had  and  received  aeainst  the  suc- 
cessful claimant,  to  recover  the  amount  of 
money  so  paid. 

Keener,  Quasi  Contracts,  167-160;  RuBhmUe 
y.  Bvs/itille,  89  III.  A  pp.  508;  Butienoorth  v. 
Qould,  41  N.  Y.  450;  Moore  v.  Moore,  127 
Mass.  22:  Nolan  v.  Manton,  46  N.  J.  L.  281, 
50  Am.  Rep.  403:  Denty,  CoUhanaen,  28  Wis. 
120,  90  Am.  Dec.  Ill;  Davis  v.  Smith,  20 
Minn.  201;  Peekham  v.  Van  Wagenen,  88  N. 
T.  40,  88  Am.  Rep.  802;  Hall  v.  Carpen,  27 
111.  886,  81  Am.  Dec.  234;  Sergeant  j,  Uryker, 

16  N.  J.  L.  464, 83  Am.  Dec.  404;  Cedl  v.  Boee, 

17  Md.  02;  Vaughan  v.  Maithewn,  18  Q.  B. 
187:  mUiame  v.  Bcerett,  U  East,  582;  PatHck 
V.  Metcalf,  87  N.  Y.  882;  Bmce  v.  Bank  of  Au- 
burn, 61  N.  Y.  674;  Baihaway  v.  Homer,  54 
2^.  Y.  655;  Decker  v.  Salizman,  50  N.  Y.  275. 

The  whole  financial  situation  of  respondent 
has  been  materially  altered  bv  this  transaction, 
and,  as  between  the  respondent  and  the  sher- 
i£F,  respondent  may  have,  and  no  doubt  hss, 
many  substantia]  grounds  of  defense  to  a  de- 
mand from  him  to  become  answerable  for  this 
money,  such  as  voluntary  payment,  set-oif, 
eCc.,  10  the  protection  of  which  it  is  entitled  at 
the  suit  of  any  demandant. 

Brisbane  v.  Daeres,  5  Taunt.  144;  18  Am.  & 
£ng.  Enc.  Law,  p.  228,  and  cases  cited  in 
note  1. 

The  relation  of  the  sheriff  to  respondent's 
assignors  in  respect  of  said  surplus  was  that 
of  debtor,  and  if  under  some  misapprehension 
of  law  but  with  full  knowledge  of  the  facts 
as  in  this  case,  the  sheriff  should  have  likewise 
paid  A,  B.  C,  and  everyone  else  throughout 
the  alphabet,  yet  his  liability  to  the  appellant's 
assignors,  would  subsist. 

Authorities  cited  evv^a;  Keener.  Qnssi 
Contracts,  18,  19;  8  Bl.  Com.  *168,  164; 
Speake  v.  Bxcharde,  Hob.  206;  Turner  v .  Fen- 
doll,  5  U.  S.  1  Cranch,  117.  2  L.  ed.  58; 
Drake,  Attaclim.  5th  ed.  508;  First  Nat.  Bank 
V.  Hancheit,  126  111.  499;  Philadelphia  Nat. 
Bank  v.  Dofod,  88  Fed.  Rep.  172,  2  L.  R.  A. 
480;  Buttervorihj.  Qould,  41  N.  Y.  459;  Ider 
V.  Colqrote,  75  N.  C.  834;  Harvev  v.  Foster,  64 
Cal.  296;  Setter  v.  Pierce,  42  Vt.  826:  StaU, 
Morris,  v.  Clymer,  8  Houst.  (Del.)  20;  Dickison 
▼  Palmer,  2  Rich.  £q.  407. 

Gordon*  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  a  Judgment  of  the  superior 
court  of  King  county  in  favor  of  defendant. 
This  action  was  brought  by  plaintiff,  as  as- 
signee of  divers  persons,  judgment  debtors 
in  various  foreclosure  proceedings,  claiming 
to  be  entitled  to  a  surplus  arising  upon  each 
of  such  foreclosure  sales.  There  are  thirty- 
five  separate  and  independent  causes  of  action, 
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all  based  upon  similar  facts,  and  governed 
by  a  common  rule  of  law.  The  aggregate 
amount  claimed  is  $2,004.84.  There  was  no 
redemption  in  any  case,  and  the  plaintiff  in 
each  of  the  foreclosure  actions  became  the 
purchaser.  From  the  record  it  appears  that 
the  amount  claimed  as  surplus  in  each  case 
was  the  sum  claimed  by  the  sheriff  as  fees  and 
commission  in  conducting  the  sale,  and  that 
the  sheriff  thereafter  paid  into  the  treasury 
of  the  respondent  county  the  several  amounts, 
under  the  mistaken  belief  that  it  was  his 
duty  to  deduct  a  commission  from  the  amount 
bid  in  the  respective  cases,  and  turn  the 
amount  so  collected  or  deducted  into  the 
county  treasury,  as  he  is  by  law  required  to 
in  all  cases  where  fees  as  compensation  for 
official  services  are  received  by  him. 

Two  principal  defenses  are  urged  :  First. 
That  the  sums  claimed  by  plaintiff  were  not 
surplus,  to  which  the  plaintiff's  assignors 
were  entitled,  but  constituted  a  fee  or  com- 
mission which  the  officer  making  the  sale 
claimed  the  right  to  charge,  and  which  the 
purchaser  at  the  sale  knowingly  paid  to  such 
officer  as  a  commission  charge  on  said  sale ; 
and  that  ^neither  the  appellant  nor  bis  as- 
signors had  or  has  any  interest  in  or  concern 
with  the  money  or  transaction,  but  the  same 
is  a  matter  between  the  purchaser  and  the 
sheriff.**  The  second  ground  of  defense  ia 
**that  the  sheriff's  payment  to  the  county  of 
this  indebtedness  due  from  him  to  either  the 
county  or  the  appellant's  assignors  was  vol- 
untary, with  full  knowledge  of  all  the  facts, 
under  a  claim  of  the  county  to  payment  in 
its  own  right,  and  not  in  any  wise  as  the 
agent  of  or  pretending  to  be  authorized  to 
receive  the  same  for  or  on  behalf  of  appel- 
lant's assignors;  that  the  county  claimed 
said  payment  as  creditor  of  the  sheriff  on  ac- 
count of  his  liability  to  the  county  for  all 
fees  and  commissions  received  by  him ;  that 
the  sheriff  was  indebted  for  the  amounta 
herein  claimed  as  surplus,  either  to  the 
county  as  for  commissions,  or  to  the  respect- 
ive judgment  debtors  as  for  surplus;  and 
that  his  payment  of  this  indebtedness  to  the 
county,  an  independent  claimant,  in  perfer- 
ence  of  the  respective  judgment  debtors,  also 
independent  claimants,  does  not  invest  ap- 
pellant, as  assignee  of  said  judgment  debt- 
ors, with  a  right  of  action  aeainst  respondent 
for  the  amounts  of  these  payments,  upon  a 
money  demand,  as  for  money  had  and  re- 
ceived or  otherwise,  although  it  may  be  true 
that  of  right  the  sheriff  should  hi^ve  made 
such  payments  to  appellant's  assignors." 

It  becomes  necessary  to  sscertain  whether 
appellant's  assignors  were  entitled  to  the  re- 
spective sums  claimed  from  the  sheriff  con- 
ducting the  sales.  Counsel  for  respondent 
do  not  seriously  contend  that  thev  were  not, 
and  this  court  held  in  State,  Tftompsan,  v. 
Prince,  9  Wash.  107,  that  a  sheriff  was  not 
entitled  to  a  commission  upon  the  sale  of 
mortgaged  premises  under  a  decree  of  fore- 
closure where  the  property  was  bid  in  by 
the  plaintiff  for  the  amount  of  the  mortgage 
debt.  It  matters  not  that  the  officer  believed 
that  he  was  by  law  entitled  to  and  required 
to  retain  a  commission  upon  such  sale,  and 
that  this  opinion  was  concurred  in  by  the 
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bidder,  because,  in  contemplation  of  law, 
the  property  ia  sold  for  the  highest  sum  bid, 
and  the  law  makes  the  application  of  the 
purchase  price.  To  give  effect  to  what  is 
asserted  to  hare  been  the  intention  of  the 
Durcliaser,  mz. ,  that  a  portion  of  the  sum  bid 
by  him  was  in  payment  of  a  commission 
which  the  sheriff  conducting  the  sale  de- 
manded, and  which  the  bidder  supposed  he 
Inid  a  right  to  demand,  would  be,  in  effect,  to 
give  such  purchaser  a  preference  at  the  sale, 
iind  would  be  to  permit  the  bidder  and  the 
ofllcer  to  control  and  apply  the  proceeds  of 
the  sale.  He  bids  a  lump  sum  for  the  prop- 
erty, not  a  certain  sum  for  the  land,  and  an 
a<l(Htional  sum  as  and  for  costs  and  commis- 
sion. The  reasons  which  induced  him  to 
muke  the  bid  are  quite  immaterial,  and  can- 
not be  inquired  into.  He  is  conclusively 
presumed  to  know  the  law.  Were  the  rule 
either  wise,  how  could  it  be  ascertained  that 
the  actual  purchaser  was  the  highest  bidder? 
The  amount  claimed  by  appellant  as  a  sirr- 
phis  in  one  of  these  causes  of  action  is  about 
f  500.  Tlie  logic  of  respondent's  position  is 
tlmt  the  purcliase  price  in  that  case  was 
tlicoretically  $500  less  than  the  amount  act- 
tially  bid.  Who  can  say  that  this  $500 
might  not  have  deterred  some  other  bidder, 
who  likewise  would  be  pre3umed  to  know 
tlie  law,  but  might  well  be  ignorant  of  what 
was  really  intended  by  the  rival  bidder? 
There  is  one  sufficient  answer  to  thip.  That 
Is  tliat  the  judgment  debtor  is  entitled  to  an 
accounting  for  the  sum  actually  bid  as  the 
purcliase  price  of  the  property  sold,  and  that 
the  law  directs  how  the  purchase  price  shall 
be  applied.  Therefore  it  is  not  competent 
to  inquire  the  reasons  which  may  have  actu- 
ated the  Durchaser  in  making  his  bid.  It 
cannot  be  told  that  he  would  have  received 
the  property  had  his  bid  been  less  than  it 
actually  was.  Suppose  that  the  judgment 
<lebtor  had  availed  himself  of  his  statutory 
right  to  redeem  from  the  sale ;  is  it  not  clear 
that  he  \rou1d  have  been  obliged  to  pay  the 
amount  for  which  the  propertv  was  sold  as 
returned  by  the  sheriff,  including  the  very 
sum  which  is  here  termed  a  "commission," 
wrongfully  but  mistakenly  claimed  by  the 
sheriff,  and  voluntarily  paid  by  the  pur- 
chaser? Our  conclusion  is  that  the  sum 
claimed  constituted  a  surplus  in  the  hands 
of  the  sheriff,  which  it  was  his  duty  to  have 
paid  to  the  judgment  debtor.  WilkinMon  v. 
Jiaj-ter'8  Ef<tate,  97  Mich.  536;  Mitchell  v. 
Weaver,  ;it8  Ind.  55. 

2.  The  remaining  question  is.  Will  as- 
sumpsit lie  against  the  county  for  the  recov- 
ery of  such  surplus  which  the  sheriff  has 
wrongfully  and  mistakenly  paid  into  its 
treasury?  Counsel  for  the  respondent  insist 
that  the  county  stands  in  the  position  of  an 
independent  and  adverse  claimant,  and  that 
it  only  received  from  the  sheriff  payment 
of  a  claim  alleged  upon  its  part,  and  that 
payment  by  the  sheriff  "upon  its  independ- 
ent claim  does  not  discharge  the  sheriff  from 
such  indebtedness  if,  as  a  matter  of  right, 
appellant's  assignors  were  entitled  to  have 
it  paid  to  them  by  the  sheriff."  It  is  not 
pretended  that  the  respondent  has  any  valid 
or  legal  right  to  the  moneys  In  controversy. 
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It  received  the  moneys  of  plaintiff's  asBlgnon 
without  right  or  consideration,  and  it  ^voald 
be  ineauitable  for  it  to  retain  the  aums  so 
received.  Under  such  circumstanoeB,  the 
law  implies  a  promise  of  restitution  far  the 
benefit  of  the  rightful  owner.  As  was  said 
by  Judge  Field  in  PiemenUU  ▼.  &ia  Rran- 
dico,  21  Cal.  853:  "If  the  city  obUin  the 
money  of  another  by  mistake,  or  without  au- 
thority of  law,  it  is  her  duty  to  refund  it. 
.  .  .  If  she  obtain  other  property,  which 
does  not  belong  to  her,  it  is  her  duty  to  re- 
store it,  or  if  used,  to  render  an  equivalent 
therefor.  .  .  .  The  legal  liability  springs 
from  the  moral  duty  to  make  restitution. 
And  we  do  not  appreciate  the  morality  which 
denies  in  such  cases  any  rights  to  the  in- 
dividual whose  money  or  other  property  has 
been  thus  appropriated.  The  law  counten- 
ances no  such  wretched  ethics,  its  command 
always  is  to  do  justice." 

Nor  can  plaintiff's  right  of  action  be  de- 
feated upon  the  ground  of  "voluntary  pay- 
ment** made  to  respondent  by  the  sheriff. 
As  regards  the  plaintiff  or  his  assignors,  the 
payment  is  not  to  be  considered  a  Tolnntary 
payment.  It  was  made  without  their  knowl- 
edge or  consent. 

But  it  is  insisted  that  there  is  no  privity 
between  the  plaintiff  or  his  assignors  and 
the  respondent  respecting  the  transaction. 
It  is  well  settled  that  "an  action  for  money 
had  and  received  lies  against  anyone  who 
has  money  in  his  hands  which  he  Is  not  en- 
titled to  hold  as  against  the  plaintiff,  and 
want  of  priority  between  the  parties  is  no 
obstacle  to  the  action."  Bank  of  the  Metrop- 
olis V.  Firet  NaL  Bank,  19  Fed.  Reo.  801. 
In  Baj/ne  v.  United  States,  93  U.  8.  '643.  23 
L.  ed.  997,  the  Supreme  Court  of  the  United 
States  says:  "Assumpsit  will  lie  whenever 
the  defendant  has  received  money  which  is 
the  property  of  the  plaintiff,  and  which  the 
defendant  is  obliged  by  natural  justice  and 
equity  to  refund."  A  well  considered  case, 
which  involved  this  very  question,  is  that 
of  State  V.  St,  Johnehury,  59  Vt.  832.  In 
the  course  of  the  opinion  in  that  case,  this 
language  appears:  "But  it  ia  said  that  as- 
sumpsit for  money  had  and  received  will 
not  fie,  for  that  there  is  no  privity  between 
the  state  and  the  village,  as  the  latter  re- 
ceived from  thinl  persons  and  has  retained 
the  money  in  good  faith  under  an  adverse 
claim  of  right  and  ownership.  But  in  order 
to  maintain  this  action  there  need  be  no  priv- 
ity between  the  parties,  nor  any  promise  to 
pay,  other  than  what  arises  and  is  implied 
from  the  fact  that  the  defendant  has  money 
in  his  hands  belonging  to  the  plaintiff  that 
he  has  no  right  con.^^cientiousiy  to  retain. 
In  such  case  the  equitable  principle  on  which 
the  action  is  founded  implies  the  promise. 
When  the  fact  is  found  that  the  defendant 
has  the  plaintiff's  money, if  he  can  show  nei- 
ther legal  nor  equitable  ground  for  keeping 
it,  the  law  creates  the  privity  and  the  prom- 
ise." The  rule  was  announced  by  the' court 
of  king's  bench  as  early  as  1725,  in  the 
case  of  Atty.  Qen,  v.  Pwry,  %  Gomyns,  Rep. 
481,  that  "  whenever  a  man  receives  money 
belonging  to  another  without  any  reason, 
authority,   or  consideration  an  action   lies 
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^kgainst  the  receiver  as  for  money  received 
to  the  other's  use;  and  this  as  well  where 
the  money  is  received  through  mistalie  un- 
der color,  and  upon  an  apprehension,  though 
a  mistaken  apprehension,  of  having  a  good  au- 
thority to  receive  it,  as  where  It  is  received 
by  imposition,  fraud,  or  deceit  in  the  receiv- 
er." In  addition  to  the  authorities  already 
cited,  the  proposition  is  fully  sustained  in 
HaOUr  v.  MyerB,  132  N.  Y.  863,  16  L.  R.  A.  588 ; 
United  Slates  ▼.  StaU  Bank,  96  U.  S.  SO,  24  L.  ed. 
647;  CrieiMlly,  Tr^i<n<fy(Ind.App.)41N.E.78; 
Socorro  Bd,  of  Edu.  v.  Robinson  (N.  M. )  34  Pac. 
295  :  Brand  v.  Williams,  29  Minn.  288 ;  Knapp 
V.  Bobhs,  50  N.  H.  476.  Respondent's  counsel 
concede  "that  the  considerations  relating  to 
the  liabilities  of  individuals  in  such  cases  ap- 
ply to  respondent ;"  and  we  know  of  no  rea- 
son why  the  common  obligation  to  do  jus- 
tice, which  is  binding  upon  individuals,  is 
not  equally  applicable  to  a  county.  Indeed, 
in  many  of  the  cases  cited,  the  action  was 
-upheld  against  municipal  corporations. 

A  further  defense  of  the  statute  of  limita- 
tions was  interposed  by  respondent  to  five 
-of  the  thirty-five  causes  of  action.  As  to 
this  defense,"  the  lower  court  found  against 
the  respondent,  and  we  think  its  finding  in 
this  particular  was  correct. 

For  the  reasons  given,  we  think  that  the 
-appellant  is  entitled  to  recover :  and  the  judg- 
ment will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  here- 
•with. 

Anders  and  Dunbar,  JJ.,  concur. 


S.   T.    PACK  WOOD,  Appt., 

V, 

COUNTY    OP   KITTITAS   et  eU.,   Reepu. 


( Wash.. 


.) 


1  •  A  fT^neral  notice  that  an  election  will 
be  held  In  a  certain  county  on  a  certain  day  on 
the  question  or  issuinK  county  bonds  is  sufficient 
without  specially  naming  the  places  at  wblcb  the 
election  vil]  be  held,  when  the  veneral  election 
law  requires  notices  to  be  posted  in  the  several 
precincts,  naming  the  places  of  voting. 

£.  Authority  to  malce  county  bonds  pay- 
able in  g^old  coin  to  implied  in  legislative 
authority  to  issue  bonds,  especially  when  such 
authority  to  issue  bonds  is  given  without  restric- 
tion as  to  the  kind  of  money  in  which  they  should 
be  made  payable,  after  It  has  t)eoome  customary 
to  make  such  bonds  payable  in  gold  coin. 

(June  99,  1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Kittitas  County 
in  favor  of  defendants  in  a  proceeding  to 
«njoin  the  issuance  of  certain  county  bonds. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 
Messrs.  Wood  Sb  Oakley  for  appellant. 
Mr.  Eufl^ene  E.  Waffer,  for  respondents: 
The  act  of  March  9, 1898,  under  the  authority 

m  .    1 1 1      I  ■  I      .        ■ 

Note.— As  to  special  contracts  and  obiiflrations  to 
make  payment  in  firold  or  silver,  including  munici- 
pal and  state  contracts,  see  note  to  Skinner  v. 
'Santa  Rosa  (Cal.)  9  L.  R.  A.  6U. 
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of  which  the  indebtedness  in  question  waa 
duly  ratified  by  the  voters  of  Kittitas  county, 
is  valid  and  constitutional. 

Bunt  V.  Faiecett,  8  Wash.  896;  WiUianu  v. 
Shaudy,  12  Wash.  862. 

The  act  of  March  21,  1895,  by  virtue  of 
which  the  county  of  Kittitas  has  sold  funding 
bonds  for  funding  the  indebtedness  before  rat- 
ified in  accordance  with  the  terms  of  the  act  of 
March  9,  1893,  embraces  but  one  subject  and 
is  valid. 

Van  HouUn  v.  Routhe,  1  Wash.  807;  TeOer 
V.  SeattU,  Id.  308. 

The  additional  issue  of  the  bonds  in  ques- 
tion will  not  increase  the  indebtedness  of  Kitti- 
tas county  to  more  than*  5  per  cent  of  the 
taxable  property  of  the  county. 

State,  Jonee,  v.  McOravo,  12  Wash.  541. 

Without  allegation  or  proof  that  the  yoten 
of  Kittitas  county  were  misled,  or  that  they 
were  not  coi^oizant  of  the  places  of  holding 
the  election  in  the  county,  the  mere  omission 
of  the  names  of  the  polling  places  in  the 
county  from  the  notice  of  election  was  wholly 
immaterial  and  not  sufficient  to  overthrow  the 
expression  of  the  popular  will. 

State,  Bailey,  v.  Smith,  4  Wash.  661;  Sey- 
mour V.  Tacoma,  6  Wash.  427;  WiUiami  ▼. 
Shoudy,  supra. 

Even  should  it  be  thought  the  statute  did 
require  that  the  names  of  the  polling  places 
should  be  inserted  in  the  published  notices  of 
election,  the  omission  to  do  so  would  be,  in  the 
absence  of  proof  or  allegation  of  fraud,  wholly 
immnterial  and  would  in  no  way  alfect  the 
substance 

1  Dill.  Mun.  Corp.  §  197,  and  note  8;  Sey- 
mour V.  Tacoma,  supra. 

TLojtf  Ch.  J.,  delivered  the  opinion  of  the 
court : 

By  this  action  it  was  sought  to  prevent  the 
county  of  Kittitas  from  issuing  certain  pro- 
posed funding  bonds,  and  to  restrain  the  of- 
ficers of  said  county,  whawere  made  defend- 
ants, from  signing,  attesting,  orcountecsiffn- 
ing  said  lionds.  The  grounds  upon  which 
these  objects  were  sought  were  tna  alleged 
invalidity  of  the  act  of  March  9,  1898.  under 
which  there  had  been  an  attempt  to  validate 
the  warrants  for  which  the  funding:  bonda 
were  to  be  issued,  the  invalidity  of  the  act 
of  March  22.  1895,  which  authorized  the  is- 
suing of  funding  bonds,  and  the  Insufflciencr 
of  the  election  held  for  the  purpose  of  val- 
idating the  warrants,  even  if  the  act  under 
which  it  was  held  was  valid.  The  validity 
of  the  first  of  these  acts  was  recognized  by 
this  court  In  the  cases  of  Hunt  y.  Fawcett^  8 
Wash.  896,  and  in  Williams  r.  Shoudy,  12 
Wash.  363.  The  objection!  to  the  other 
are  not  clearly  pointed  out,  and  we  see  no 
reason  for  holding  that  it  is  not  in  full  force. 
The  regularity  of  the  election  proceeriings 
for  the  validation  of  the  same  warrants  which 
are  involved  in  this  action  was  also  passed 
upon  in  the  case  of  Wilfiams  v.  Shoudy,  supra, 
and  a  conclusion  reached  adverse  to  the  con- 
tention of  appellant;  but  the  particular 
ground  upon  which  the  appellant  in  this  ac- 
tion principally  relies  was  given  but  slight 
consideration.  The  main  contention  of  ap- 
pellant in  Um  case  at  bar  is  that  the  election 
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proceedings  were  InTalid,  for  the  reason  that 
DO  sufficient  notice  was  given  of  such  elec- 
tion. The  alleged  insufficiency  in  the  notice 
consists  in  the  fact  that  it  was  not  stated 
therein  at  what  place  or  places  the  election 
would  he  held, — the  only  statement  as  to  time 
and  place  being  that  on  the  8th  day  of  No- 
vember. 1894,  in  the  county  of  Kittitas,  state 
of  Washington,  such  election  would  beheld  ; 
:iud  it  is  claimed  that  the  failure  to  state  in 
the  published  notice  the  places  at  which  the 
election  would  be  held  rendered  the  notice 
insufficient.  But  we  are  of  the  opinion  that 
the  law  did  not  contemplate  that  more  than 
a  general  notice  as  to  when  the  election 
would  be  held  throughout  the  county  should 
be  published  ;  that  it  was  intended  that  voters 
should  resort  to  the  notices  required  by  the 
general  election  law  to  be  posted  in  the  sev- 
eral precincts  to  ascertain  where  in  each  pre- 
cinct the  election  would  be  held.  We  see 
no  reason  to  doubt  the  correctness  of  the  de- 
cision in  the  case  above  referred  to,  to  the  ef- 
fect that  this  election  was  sufficient  for  the 
purposes  for  which  it  was  held. 

One  other  fact  was  alleged  which,  it  was 
claimed,  would  make  the  proposed  issue  of 
bonds  illegal.  It  was  that,  under  the  terms 
of  the  contract  with  the  firm  to  whom  the 
bonds  were  to  be  sold,  they  were  to  be  made 
payable  in  gold  coin,  and  it  is  claimed  that, 
without  express  authority  from  the  legisla- 
ture, the  county  officers  could  not  legal Iv 
make  such  bonds  so  payable.  But.  in  our 
opinion,  such  authority  may  be  implied  from 
the  legislation  upon  the  subject,  though  not 
conferred  in  express  terms.  When  the  legis- 
lature grants  to  a  municipality  the  right  to 
issue  bonds,  it  necessarily  leaves  to  such 
municipality  much  discretion  as  to  the  con- 
ditions of  such  bonds;  and,  excepting  ss  it 
is  restricted  by  the  terms  of  the  act  granting 
the  authority,  such  municipality  has  discre- 
tion to  issue  such  bonds  as  will  best  accom- 
plish the  genera]  object  to  secure  which  their 
issue  was  Author izea;  and  since  such  bonds 
must»be  payable  in  some  kind  of  money,  in 
the  absence  of  express  restriction,  it  is  for  the 
municipality  to  determine  as  to  the  kind  of 
money.  Besides,  the  legislation  of  this  state, 
when  interpreted  in  the  light  of  surrounding 
circumstances,  mav  well  be  held  to  have  con- 
ferred express  authority  to  issue  bonds  pay- 
able in  sold.  All  legislation  should  be  in- 
terpreted in  the  light  of  surrounding  circum- 
stances, and  it  was  a  well-known  fact  at  the 
time  the  legislation  in  question  was  enacted, 
which  must  be  presumed  to  have  been  known 
to  the  legislature,  that  the  bonds  which  had 
theretofore  been  issued  by  the  municipalities 
of  this  state  and  territory  were  mostly,  if  not 
all,  made  payable  in  gold  coin.  Hence, 
when  authority  was  given  for  a  further  issue 
of  such  bonds,  without  any  restriction  as  to 
the  kind  of  money  in  which  they  should  be 
made  payable,  it  may  well  be  presumed  that 
it  was  the  intention  of  the  legislature  that 
the  former  custom  should  be  followed,  and 
the  bonds  made  payable  in  gold.  This  ques- 
tion was  before  the  circuit  court  for  the  dis- 
trict of  Washington  in  the  case  of  Moore  ▼. 
Walla  Walla,  60  Fed.  Rep.  961,  and  it  was 
there  decided  that  municipalities  of  this  state 
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were  authorized  to  issue  gold  bonds.  To  the 
same  eflfect  is  Far$on  v.  Loui$eille  Sinkta^ 
Fund  Oomra.  97  Ky.  119. 

No  error  ia  disclosed  by  the  record  which 
can  avail  appellant,  and  the  judgynent  of  Vt^ 
Superior  Court  toill  be  affirmed, 

Anders*   Dunbar*  and   Gox^ob*   JJ., 
concur 


Angelo  V.  FAWCETT 

V. 

W,  H.  PRITCHARD,  Judge  of  the  Superior 
Court  of  Pierce  County. 

ai  Wash.  eOA.) 

1*  A  statute  giving  the  rl^ht  to  contcflt 
the  election  of  county  officers  and  precinct 

I  officers  excludes  by  Implication  the  riflrbt  to  con- 
test the  election  of  municipal  offloen. 

8.  Constitutional  permission  to  municiT 
pal  corporations  to  frame  their  owo  cbai- 
ten  does  not  Include  the  right  to  provide  a  trl> 
bunal  and  dotbe  it  wltb  power  to  hear  and 
decide  contests  of  election  to  municipal  offices. 

8.   The  local  leflfislature  of  a  municipal* 

ity  cannot  confer  power  to  bear  and  decide 
cases  upon  Judges  of  superior  oourts,  who  are 
state  officers. 

.  (Hoyt,  Oh,  Jm  dlS9entMJ 
(May  29.  1890.) 

APPLICATION  for  a  writ  of  prohibition  to- 
prevent  defendant  from  entertaining  a  pro- 
ceeding   to    contest   an    alleged   elecuon  for 
mayor  of  Takoma.     Writ  iuued. 
_  The  facts  are  stated  in  the  opinion. 

Mesirg,  Thomas  Carroll  and  H.  Farley^ 
for  petitioner. 

2deMr%.  Murray  &  Christian  and  Stacy 
W.  Gibbs  for  respondent. 

Dunbar*  J.,  delivered  the  opinion  of  \ht 
court : 

At  a  municipal  election  held  in  the  citj 
of  Tacoma,  the'  petitioner,  Fawcett,  and  one 
Edward  8.  Orr,  were  opposing  candidates  for 
mayor  of  said  city.  The  election  ofticers  of 
said  city  returned  to  the  council,  which  ia 
the  canvassing  board,  that  5,864  legal  votes 
were  cast  for^mayor.  Upon  the  canvassing: 
of  the  return  by  the  council.  It  was  found 
that  petitioner,  Fawcett,  had  received  2,(>6S 
votes  and  that  Orr  had  received  2,681  votes, 
giving  Fawcett  a  plurality  of  2  votes. 
Thereafter  Orr,  not  being  satisfied  with  the 
election,  instituted  a  contest  in  the  superior 
court  of  Pierce  county  and  sought  to  have 
the  hall  Ota  recounted.  Fawcett  appeared  io 
the  action,  and  moved  the  court  to  dismiss, 
on  the  ground  that  it  had  no  jurisdiction  of 
the  subject-matter.  The  motion  was  over- 
ruled, and  Fawcett  was  ordered  to  answer 

NoTB.— The  question  of  the  power  of  a  muoloi- 
pallty  to  provide  for  a  court  as  part  of  tlie  power 
to  Irame  its  own  charter  is  discussed  so  tdk]j  io  tli» 
above  case  that  no  annotation  will  be  attempted 
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the  petition  as  filed,  whereupon  application 
was  made  to  this  court  for  a  writ  of  pro- 
hibition. The  alternative  writ  was  issued, 
and  the  cause  is  now  here  for  a  final  deter- 
mination. 

The  only  question  involved  is  whether  a 
superior  court,  under  the  Constitution  and 
laws  of  this  state,  has  jurisdiction  to  enter- 
tain a  proceeding  to  contest  the  election  of 
a  city  officer  of  aTcity  of  the  first  class.  It 
is  contended  by  the  respondent  that  §  6  of 
art.  4  of  the  Constitution,  which  provides, 
among  other  things,  that  the  superior  court 
shall  have  original  jurisdiction  in  all  cases 
in  equity,  ana  for  such  especial  cases  as  are 
not  otherwise  provided  for,  and  that  it  shall 
also  have  original  jurisdiction  in  all  cases 
and  all  proceedings  in  which  jurisdiction 
shall  not  have  been  by  law  vested  exclu- 
sively in  some  other  court,  is  sufficient  to 
give  the  court  jurisdiction  in  this  case;  but 
we  think  this  contention  was  decided  ad- 
versely to  respondent's  interest  in  the  case 
of  Parmeter  v.  Bourne,  8  Wash.  45,  and  in 
many  subspquent  cases.  We  think  the  al- 
most universal  rule  is  that,  when  the  legis- 
lature has  acted,  and  has  prescribed  subjects 
of  contest,  such  subjects  are  to  the  ex- 
clusion of  others.  Jennings  v.  Joyce,  116  111. 
179.  To  the  effect  that  contest  of  the  elec- 
tion is  a  judicial  function  only  in  so  far  as 
made  such  by  special  statute,  see  TUynolde  db 
B.  Connir.  Co.  v.  Ouachita  Police  Jury,  44  La. 
Ann..  863. 

Section  427  of  the  General  Statutes  provides 
that  '*any  elector  of  the  proper  county  may 
contest  the  right  of  any  person  declared  duly 
elected  to  an  office  to  be  exercised  in  and  for 
such  county  ;  and  also  any  elector  of  a  pre- 
cinct may  contest  the  right  of  any  person 
declared  duly  elected  to  any  office  in  and  for 
such  precinct,"  etc.  This  is  all  the  pro- 
vision the  law  makes  for  contesting  election 
cases,  and  the  specific  provisions  made  in 
this  section  must,  under  all  rules  of  statu- 
tory construction,  be  held  to  fall  under  the 
rule  that  the  expression  of  one  excludes  the 
expression  of  the  other,  and  therefore  it  must 
be  concluded  that  there  is  no  statutory  pro- 
vision for  contesting  the  election  of  a  munici- 
pal officer.  It  is  claimed,  however,  by  the 
appellant,  that  the  city  had  the  right  to  leg- 
islate on  this  subject,  and  to  clothe  the  court 
with  authority  to  try  contested  election  cases, 
and  to  prescribe  the  mode  of  such  trials.  It 
is  true  that  g  10  of  art.  11  of  the  Constitu- 
tion provides  that  **any  city  containing  a 
population  of  20.000  inhabitants,  or  more, 
shall  be  permitted  to  frame  a  charter  for  its 
own  government,  consistent  with  and  subject 
to  the  Constitution  and  laws  of  this  state." 
And  it  is  argued  t>>at  it  was  the  plain  in- 
tention of  the  framers  of  said  section  to  in- 
vest the  inhabitants  of  cities  containing  a 
population  of  20,000  inhabitants  or  more 
with  all  the  authority  to  legislate  upon  local 
matters  that  had  theretofore  been  exercised 
by  the  legislature,  and  that  the  only  limita- 
tion of  that  power  was  that  the  same  should 
be  consistent  witii  and  subject  to  the  Consti- 
tution and  laws  of  the  state.  But  we  must 
not  lose  sight  of  the  elementary  proposition 
that  municipal  corporations  have  only  the 
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powers  which  are  specially  conferred  upon 
them  by  the  legislature,  or  such  other  pow- 
ers aa  by  necessary  implication  flow  there- 
from. The  power  to  provide  a  tribunal  and 
clothe  it  with  authority  to  contest  election 
cases  was  not  specially  conferred  by  the  leg- 
islature, nor  do  we  think  it  was  necessarily 
implied,  or  implied  at  all,  by  the  Constitu- 
tion, or  by  any  act  of  the  legislature  to 
which  our  attention  has  l)een  called.  We 
think  that  this  question  has  been  substan- 
tially decided  by  this  court  in  numerous 
cases.  In  Slate,  SneU,  v.  Warner,  4  Wash.  778, 
17  L.  R.  A.  263,  it  was  held  that,  under  ^  10 
of  art.  11  of  the  Constitution  (the  same  arti- 
cle and  section  now  under  consideration), 
authorizing  a  city  of  20,000  or  more  inhab- 
itants to  form  a  charter  for  its  own  govern- 
ment and  provide  for  amendments  tnereto, 
no  authority  is  given  such  city  to  extend  its 
boundaries  by  an  amendment  to  its  charter. 
In  the  case  of  Tacoma  v.  State,  4  Wash.  64, 
it  was  held  that  "the  grant  of  power  to  May 
out,  establish,  etc.,  streets,  alleys,  avenues,' 
etc.,**  did  not  include  an  implied  power  to 
condemn  lands:  and  that,  notwithstanding 
the  fact  that  the  legislature  had  conferred 
upon  cities  organized  under  ^freeholders' 
charters'*  the  authority  to  appropriate  pri- 
vate property  to  corporate  uses,  and  the  char- 
ter had  provided  ample  methods  for  the  con- 
demnation of  such  property  for  such  uses  as 
a  public  street,  yet  such  power  was  inoper- 
ative, in  the  absence  of  an  act  of  the  legis- 
lature conferring  the  right  of  eminent  do- 
main, and  prescribing  the  met  bod  by  which 
it  should  be  exercised.  It  seems  to  us  that 
this  case  goes  further  than  is  necessary  to 
go  in  the  case  at  bar  to  sustain  the  peti- 
tioner's contention  that  the  superior  court 
has  no  jurisdiction ;  for  not  only  has  the 
legislature  failed  to  prescribe  the  method  of 
contesting  the  election  of  municipal  officers, 
but  the  power  to  contest  such  elections  has 
not,  by  the  legislature,  been  conferred  upon 
any  tribunal.  In  Seymour  v.  Tacoma,  6 
Wash.  138,  it  was  held  that  the  charter  law 
providing  registration,  as  provided  by  the 
general  laws  of  the  state,  and  the  section  of 
the  charter  which  declared  that  no  person 
shall  be  entitled  to  vote  unless  he  is  a  quali- 
fied elector  under  the  state  laws,  and  has 
registered  as  provided  by  law,  was  inopera- 
tive and  void,  for  the  reason  that  there  was 
no  state  law  requiring  registration  at  elec- 
tions of  this  character.  Certainly  the  sub- 
ject of  registration  for  the  purpose  of  pur- 
ifying elections  is  more  purely  a  municipal 
regulation  than  the  empowering  of  courts 
with  authority  to  contest  elections. 

The  authority  conferred  upon  superior 
courts,  who  are  state  officers,  even  conceding 
that  the  state  could  create  a  tribunal  clothed 
with  the  power  claimed  for  the  court  in  this 
case,  must  be  created  by  a  higher  authority 
than  the  local  legislature  of  the  city.  The 
jurisdiction  and  duties  of  the  superior  court, 
and  the  methods  prescribed  by  which  the 
court  shall  exercise  its  jurisdiction,  must 
be  conferred  by  the  Constitution,  and  by 
legislative  authority;  and  this  was  the  view 
this  court  took  in  Howe  v.  Barto,  12  Wash. 
627,  where,  in  discussing  that  case,  the  court 
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said:  *It  Is  claimed  by  the  respondents 
tbat  these  sections  prescribe  a  rule  of  evi- 
dence for  state  courts,  and  that  to  do  so  was 
not  within  the  power  of  the  city  in  adopting 
its  charter  under  the  Constitution  and  laws 
of  the  state.  If  the  effect  of  such  sections 
was  to  prescribe  the  manner  in  which  a  state 
court  should  transact  its  business,  the  claim 
of  respondents  would  have  to  be  sustained. " 
It  must  be  conceded  that,  inasmuch  as  there 
is  no  manner  prescribed  by  the  legislature 
for  trying  contested  cases  in  the  case  of  muni- 
cipal officers,  the  manner  must  be  prescribed, 
if  tried  at  all,  bv  a  municipality.  Again, 
to  show  the  fallacy  of  this  proposftion,  if 
one  city  which  has  20,000  inhabitants  can 
create  a  tribunal  and  enact  modes  and  meth- 
ods for  the  trial  of  contested  election  cases, 
the  other  cities  of  the  same  class  in  the  state 
must  be  conceded  the  same  powers,  and  the 
result  would  be,  even  conceding  that  the 
power  was  conferred  in  all  cases  upon  the  su- 
perior Judge,  that  a  mode  or  method  pre- 
scribed by  one  city  would  be  different  from 
the  mode  and  meth'od  prescribed  by  the  other 
cities,  and  there  woula  be  presented  the  un- 
heard-of spectacle  of  one  officer  having  his 
case  tried  under  different  forms,  modes,  meth- 
ods, and  practice  from  those  applied  to  an- 
other officer  in  the  same  kind  of  a  case  in 
another  part  of  the  state.  We  think,  plainly, 
that  the  superior  court  had  no  jurisdiction 
to  entertain  this  proceeding,  and  the  perma- 
nent writ  of  prohibition  totU  iuue  a$  pi'ayed 
for. 

Scott  and  Gordon,  JJ.,   concur.     An- 
ders, J.,  concurs  in  the  result. 

Hoyt,  Ch.  J.,  dissenting: 

In  my  opinion  the  jurisdiction  of  the  su- 
perior court,  which  is  challenged  by  this  pro- 
ceeding, should  have  been  sustained.  The 
legislature,  in  pursuance  of  that  provision  of 
the  Constitution  which  authorized  cities  of 
more  than  20,000  inhabitants  to  frame  their 
own  charters,  specially  authorized  such  cit- 
ies, by  means  of  such  charters,  to  provide 
what  officers  should  be  elected,  how  and  when 
they  should  be  elected,  and  how  the  result 
of  the  election  should  be  determined.  This 
being  so,  it  was  clearly  within  the  power  of 
such  cities  to  provide  that  there  might  be  a 
prfma  facie  determination  of  such  result,  and 
thereafter  a  conclusive  determination.  It 
was  therefore  within  the  power  of  the  city  of 
Tacoma,  in  its  freeholders'  charter,  to  pro- 
vide that  a  contest  might  be  instituted  against 
the  one  declared  elected  upon  a  prima  facie 
determination  of  the  fact  of  his  election,  and 
to  provide  how  such  contest  should  be  con- 
ducted. That  such  a  contest  has  been  pro- 
vided for  is  conceded  by  relator,  and  in  his 
brief  he  seems  to  further  concede  the  fact  that, 
if  it  had  been  provided  that  this  contest 
should  be  conducted  before  one  of  the  officers 
of  the  city,  or  a  board  therein  provided  for 
the  purpose,  the  provision  would  have  been 
of  force.  The  latter  fact,  if  not  so  conceded, 
is  so  evident  that  it  requires  no  argument  to 
establish  it.  If  the  citv  could  prescribe  how 
the  election  should  be  held,  and  for  a  prima 
facie  determination  of  the  result  before  a 
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board  of  officers  within  the  city,  provided 
for  that  purpose,  it  could  provide  for  a  oon- 
elusive  determination  bv  a  proceeding  before 
a  similar  board.     It  therefore  seems  clear 
that  the  city  acted  within  its  rightful  author- 
ity when  it  provided  for  a  recount  and  further 
contest  to  determine  the  result  of  an  election 
after  such  result  had  been  once  determined 
and  certified.    The  effect  of  providing  for 
such  recount  and  further  contest  was  to  take 
from  the  first  one  any  conclusive  character 
which  it  might  otherwise  have  possessed. 
These  conclusions  have  not  been  strongly,  if 
at  all,  combated  by  relator;  but  it  is  con- 
tended by  him  that  there  was  no  power  in  the 
city  to  confer  any  jurisdiction  upon  the  su- 
perior court,  and   that,  for  the  reason  that 
the  recount  and  further  contest  were,  under 
the  provisions  of  the  charter,  to  be  instituted 
and  conducted  in  that  court,  the  whole  pro- 
vision in  relation  to  such  contest  waa  void 
and  of  no  effect.     Under  our  Constitution  the 
superior  court  is  vested  with  jurisdiction  in 
every  proceeding  not  otherwise  provided  for. 
In  this  respect  our  Constitution  is  broader 
than  those  of  most  of  the  states,  and  there- 
under the  superior  court  has  jurisdiction  of 
any  and  every  proceeding  by  which  a  right 
is  sought  to  be  enforced  of  which  some  other 
court  has  not  been  given  jurisdiction ;  and. 
since  it  was  competent  for  the  city  of  Tacoma 
to  provide  for  a  recount,  and  to  authorize  it 
to  be  instituted  in  the  interest  of  a  defeated 
candidate,   the  superior  court  would   have 
jurisdiction  of  such  proceeding  without  any 
special  provision  to  that  effect.    But  the  fact 
that  there  was,  in  the  charter,  a  provisioo 
which  gave  the  superior  court  jurisdiction, 
could  not  take  from  it  that  which  it  would 
have  had  in  the  absence  of  such  provision. 
The  fact  that  the  citv  had  no  power  to  confer 
jurisdiction  upon  the  superior  court  could 
have  no  effect  upon  the  right  of  the  superior 
court  to  take  jurisdiction  by  virtue  of  the 
constitutional  provision ;  and,  the  city  hav- 
ing the  power  to  give  to  the  contestant  the 
right  to  institute  the  proceeding,  he  was  en- 
titled to  have  such  right  enforced  in  the  supe- 
rior court  of  the  county.     To  carry  the  con- 
trary contention  to  its  legitimate  conclusion 
would  compel  a  holding  that  no  new  right 
which  might  be  acquired  by  a  citizen  could 
be  enforced  in  a  court  until  the  legislature 
had  by  express  provision  clothed  such  court 
with  jurisdiction  of  that  class  of  rights.    But 
new  classes  of  rights,  claimed  by  one  citizen 
against  another,  are  arising  every  day,  and 
no  one  would  contend  that  the  proper  supe- 
rior c^urt  would  not  have  jurisdiction  to  de- 
termine as  to  such  rights  because  of  the  fact 
that  they  had  arisen  since  any  legislation  in 
reference  to  jurisdiction  of  such  courts  had 
been  enacted.    If  the  city  of  Tacoma,  by  its 
charter,  had  authority  to  confer  the  right 
upon  tiie  defeated  candidate  to  have  a  re- 
count, such  right  was  one  which  he  was  en- 
titlf  d  to  have  enforced ;  and,  no  other  fomm 
having  been  provided  for  its  enforcement,  the 
superior  court  must  have  jurisdiction  to  en- 
force it. 

But  it  is  claimed  that  the  subject  of  elec- 
tions and  election  contests  is  political,  and 
not  judicial.     What  was  said  in  the  case  ot 
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Parmeter  ▼.  Bourne,  8  Wash.  45,  might  tend 
in  some  degree  to  support  this  clalmr  though 
even  that  case  did  not.  in  my  opinion,  go  to 
such  an  extent  as  to  fully  sustain  such  claim. 
But,  as  I  understand  it,  this  court  has,  in  at 
least  two  cases,  decided  since  that  one  was, 
substantially  modified  tlie  rule  announo^d 
therein.  In  Rickey  v.  Williarra,  8  Wash.  479, 
and  in  Krieschel  v.  Snohomish  County,  12 
Wash.  428,  it  was  held  that  the  courts  had 
jurisdiction  to  inquire  into  the  result  of  an 
eieciion  for  the  location  of  a  county  seat, 
and,  while  it  is  true  that,  in  one  or  both  of 
tliose  cases,  some  stress  is  placed  upon  the 
fact  that  the  courts  must  of  necessity  have 
Juris<iiction  to  prevent  a  violation  of  the  con- 
stitutional provision  that  no  countj^  seat 
should  be  moved  until  certain  formalities  had 
been  complied  with,  yet  all  that  was  said 
could  only  be  Justified  upon  the  broad  ground 
that,  wherever  a  private  right  had  been  ac- 
quired, the  courts  had  juri^iction  to  enter- 
tain a  proceeding  for  the  protection  of  such 
right.  Here  the  right  was  given  to  the  con- 
.testant  to  have  a  recount  of  the  ballots  for 
the  purpose  of  determining  whether  or  not 
the  prima  facie  determination  of  the  result 
was  what  it  should  have  been ;  and,  having 
this  right,  and  there  being  no  method  pro- 
vided Tor  its  protection,  excepting  by  a  ju- 
dicial proceeding,  its  determination  was 
within  the  jurisdiction  of  the  superior  court. 
The  provision  as  to  the  contest  in  no  manner 
attempted  to  enlarge  the  jurisdiction  of  the 
superior  court.  As  well  might  it  be  said 
that  parties  attempted  to  enlarge  or  restrict 
the  jurisdiction  of  such  court  when  thev,  by 
express  contract,  provided  what  should  be 
the  effect  of  the  putting  in  evidence  of  an  in- 
strument executed  by  them.  A  party,  hav- 
ing taken  the  necessary  steps,  is  entitled,  as 
a  matter  of  right,  to  have  certain  evidence 
considered  by  the  court,  and  its  effect  de- 
clared. The  same  rule  will  require  of  the 
courts  to  proceed  to  recount  the  ballots  cast 
at  an  election,  for  the  purpose  of  determining 
the  result  of  such  election,  whenever,  by 
proper  authority,  the  right  has  been  conferred 
upon  an  individual  to  have  such  result  de- 
termined. In  my  opinion  it  was  by  virtue 
of  this  rule  that  this  court,  in  the  case  of 
Howey,  Barto,  12  Wash.  627.  held  that  it  was 
within  the  power  of  the  city  of  Seattle  to 
provide  the  force  which  should  be  given  to 
a  tax  deed  issued  under  its  authority.  It  was 
there  decided  that,  by  reason  of  the  fact  that 
the  city  had  a  right  to  levv  taxes  and  sell  the 

f property  upon  which  the  levy  was  made  and 
ssue  a  deed  therefor, It  was  competent  for  it 
to  provide  the  force  which  should  be  given 
to  such  deed,  by  the  superior  court,  when  put 
in  evidence.  This  holding  can  be  sustained 
only  upon  the  theory  that  it  was  within  the 
power  of  the  city  to  provide  how  a  right  ob- 
tained under  its  charter  should  be  enforced 
in  the  courts.  It  is  true  that  it  was  stated, 
in  the  opinion  in  that  case,  that  it  was  be- 
yond the  power  of  the  city  to  have  directed 
the  method  of  procedure  in  such  court ;  but 
what  was  thus  said  in  no  manner  tends  to 
distinguish  that  case  from  the  one  at  bar. 
The  right  arose  under  the  charter,  and  its 
measure  was  defined  by  such  charter,  and  it 
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was  held  that  the  courts  had  jurisdiction  to 
enforce  such  right.  The  provision  under 
consideration  similarly  gave  to  the  contestant 
a  certain  right, — that  of  a  recount, — and  the 
course  of  reasoning  which  induced  the  courts 
to  hold  that  they  had  Jurisdiction  in  the  case 
last  cited  would  sustain  the  jurisdiction  of 
the  superior  court  in  the  case  under  consid- 
eration. But,  even  if  the  city  had  not  the 
power  to  incorporate  the  provision  in  ques- 
tion in  its  charter,  by  virtue  of  authority 
conferred  by  the  act  of  the  legislature,  it 
had,  in  my  opinion,  full  power  so  to  do  by 
virtue  of  the  provisions  of  the  Constitution 
under  which  it  was  organized.  It  is  con- 
ceded that,  if  the  legislature  had  passed  a 
charter  containing  the  provision  under  con- 
sideration, it  would  have  been  of  full  force, 
and  would  have  clothed  the  superior  court 
with  jurisdiction  to  entertain  a  proceeding 
thereunder.  But  it  is  claimed  that  the  free- 
holders' charter  has  not  the  same  force  tliat 
it  would  have  had  if  enacted  by  the  legis- 
lature, that  the  power  of  the  city  to  frame 
such  charter  must  be  measured  by  the  act  of 
the  legislature  upon  that  subject,  and  that 
anything  which  might  be  included  in  such 
charter,  not  authorized  by  the  act  of  the  leg- 
islature, would  be  without  force. 

The  extent  of  the  power  of  cities  of  more 
than  20.000  inhabitants  in  framing  charters 
for  themselves  has  been  several  times  before 
this  court.  In  some  of  the  cases  that  may 
have  been  said  which  tends  to  support  the 
contention  that  every  provision  in  such  char- 
ters must,  to  be  effective,  be  founded  upon 
some  power  conferred  by  the  act  of  the  leg- 
islature authorizing  the  adoption  of  such 
charters.  In  none  of  them,  however,  do  I 
believe  it  to  have  been  necessary  to  go  to 
that  extent  to  decide  the  questions  involved, 
and  wherever  language  has  been  used  which 
seemed  to  support  such  contention,  I  have 
felt  obliged  to  dissent,  but  have  not  stated 
my  reasons  for  so  doing;  and,  as  this  has 
happened  more  than  once,  and  the  question 
is  again  involved,  it  is  but  just  to  the  ma- 
jority of  the  court  and  to  myself  that  I  should 
state  my  position  upon  this  question.  It 
is  that  the  constitutional  provision,  under 
which  cities  having  more  than  20,000  in- 
habitants were  authorized  to  adopt  freehold- 
ers' charters  gave  to  the  cities  which  might 
organize  thereunder  the  right  of  independent 
local  municipal  government:  that,  under  the 
right  thus  granted,  these  cities  could  pro- 
vide, in  their  charters,  for  the  exercise  of 
every  municipal  power,  subject  only  to  the 
restrictions  in  the  Constitution,  and  such 
as  might  be  prescribed  by  general  acts  of  the 
le^rislature.  The  theory  of  the  Constitution 
maimers  in  adopting  this  provision  was  that 
the  inhabitants  of  cities  of  this  class  could 
best  decide  as  to  the  powers  which  cohld 
wisely  be  vested  in  the  body  politic  of  which 
thev  were  to  be  the  constituent  members, 
ana  that,  for  that  reason,  they  should  be  lefc 
entirely  free  to  adopt  such  charters  as  they 
chose,  subject  to  the  single  provision  that 
such  charters  must  not  conHict  with  the  Con- 
stitution itself,  or  with  the  general  laws  of 
the  state  enacted  thereunder ;  and  the  inten- 
tion was  to  give  to  such  cities  the  absolute 
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rl|?ht  to  legislate  as  to  their  own  municipal 
affairs,  subject  only  to  the  Constitution  and 
the  general  laws  of  the  state.  If  such  was 
the  effect  of  this  constitutional  provision,  it 
must  follow  that  every  provision  of  the  char- 
ters of  such  cities,  granting  or  defining  a 
municipal  power  or  right,  must  be  given 
force,  unless  it  is  found  to  conflict  with  some 
provision  of  the  Constitution  or  of  a  general 
law  of  the  state.  That  the  legislature  would 
have  had  power,  without  any  constitutional 
provision,  to  have  authorized  such  cities  to 
adopt  charters  for  themselves,  cannot  be  ques- 
tioned. Hence,  if  any  other  construction  is 
to  be  fifiven  to  the  constitutional  provision 
than  tEat  thereby  the  right  to  frame  such 
charters  was  given  to  sucli  cities,  the  plac- 
ing of  it  in  the  Constitution  was  but  an  idle 
ceremony,  without  any  force  whatever.  That 
it  was  intended  by  the  Constitution  makers 
to  have  force  is  evident,  and  that  intention 
should,  in  my  opinion,  be  given  effect  by 
the  courts.  It  is  not  for  them  to  determine 
as  to  whether  or  not  this  provision  of  the 
Constitution  was  a  wise  one.  It  is  sufficient 
for  them  to  determine  what  the  Constitution 
makers  intended,  and  that  such  intention 
was  made  to  appear  by  the  language  used, 
to  make  it  their  duty  to  give  such  intention 
full  force.  I  therefore  feel  compelled  to 
bold  that  the  power  to  enact  the  several  pro- 
visions of  the  freeholders*  charter  is  derived 
directly  from  the  Constitution,  and  not  from 
the  act  of  the  legislature.  It  is  possible  that 
it  was  necessary  for  the  legislature  to  pro- 
vide some  method  by  which  it  might  be  de- 
termined that  a  city  had  over  20,000  inhab- 
itantSi  and  was  thus  brought  within  the 
provision  of  the  Constitution,  before  it  was 
authorized  to  act  thereunder ;  but,  that  be- 
ing done,  no  further  affirmative  action  was 
required  on  the  part  of  the  legislature. 
Thereafter  the  legislature  had  nothing  fur- 
ther to  do  as  to  the  government  of  cities  which 
organized  under  such  constitutional  pro- 
vision, except  that  it  might,  by  general  laws, 
restrict  the  authority  conferred  by  such  con- 
stitutional provision ;  and  it  is  probable  that 
any  city,  without  any  such  action  on  the 
part  of  the  legislature,  had  the  right  to  pro- 
ceed under  the  constitutional  provision,  sub- 
ject to  the  risk  of  having  its  action  nullified 
by  an  affirmative  showing  that,  in  fact,  it 
did  not  have  the  number  of  inhabitants  neces- 
sary to  authorize  it  tx>  proceed  thereunder. 
If  it  be  held  that  the  power  to  frame  a  sys- 
tem of  local  self-government  is  derived  di- 
rectly from  the  Constitution,  then  it  must 
be  held  that  the  power  was  thus  conveyed 
to  adopt  any  charter  which  it  would  have 
been  competent  for  the  legislature  to  have 
enacted  for  such  citv  except  as  such  power 
was.  restricted  by  the  Constitution  itself. 
But' few  states  have  constitutional  provisions 
similar  to  ours.  It  is  therefore  necessary  to 
determine  this  question  more  as  one  of  prin- 
ciple than  upon  authority;  and,  when  so 
determined,  it  seems  clear  that  such  a  con- 
struction of  the  constitutional  provision  as 
will  make  it  mean  somethins:,  rather  than 
one  which  takes  from  the  provision  any  sub- 
stantial effect,  should  be  adopted.  An  ex- 
amination of  such  authorities  as  there  are 
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upon  the  subject  will  tend  strongly  to  sup- 
port the  construction  for  which  lam  con- 
tending. In  both  California  and  Missoori 
the  decisions  have  been  uniform  to  the  ef- 
fect that  the  constitutional  provision  ooo- 
ferred  upon  the  cities  to  which  it  applied 
full  right  of  self-government,  under  which 
they  might  enact  such  charters  as  they  saw 
fit,  subject  only  to  the  general  laws  of  the 
state;  that  by  the  general  laws  of  the  state 
their  powers  might  be  restricted,  but  that 
from  the  Constitution  itself  they  derived  the 
complete  power  of  self-government.  See 
State,  Kansas  City,  v.  Field,  99  Mo.  352; 
People  V.  Hoge,  56  Cal.  612;  St.  fAmisj, 
Western  U.  Teteg,  Oo,  149  U.  8.  465.  37  L 
ed.  810.  Other  cases  mi^^ht  be  cited  from 
the  states  of  Missouri  and  California,  bat 
they  all  announce  the  same  doctrine  as  those 
above  cited,  and  no  case  from  a  state  IiaviDg 
such  a  constitutional  provision  can  be  found 
which  tends  to  support  a  contrary  doctrine. 
It  follows  that,  upon  authority,  it  must  be 
held  that  our  constitutional  provision  con- 
ferred full  authority  upon  cities  of  over  20,- 

000  inhabitants  to  adopt  their  own  charters. 
But  it  is  claimed  that  this  court  has  in  sev- 
eral cases  announced  a  contrary  doctrine. 
In  my  opinion,  however,  few,  if  any,  of  the 
cases  relied  upon  announce  principles  in- 
consistent with  the  construction  for  which 

1  am  contending.  Re  Cloherty,  2  Wash.  187, 
in  which  it  was  held  that  it  was  not  com- 
petent for  the  city  of  Tacoma,  in  its  free- 
holders' charter,  to  provide  for  a  municipsl 
court,  and  that  such  court  could  be  pro- 
vided for  only  by  an  act  of  the  legislature, 
is  one  strong! V  relied  upon;  ana,  if  there 
were  nothing  in  the  Constitution  in  refer- 
ence to  the  organization  of  the  courts  of  the 
state,  it  would  have  to  be  conceded  that  this 
case  announced  principles  not  in  harmonj 
with  the.  construction  contended  for.  But 
the  Constitution  itself  provides  that  the 
courts  of  the  state  should  be  certain  des- 
ignated Ones  and  such  other  inferior  courts 
as  might  be  provided  for  by  the  legislature. 
The  effect  of  this  provision  was  to  prohibit 
any  other  body  than  the  legislature  from 
providing  for  a  court ;  and  what  was  said  in 
that  case,  interpreted  in  the  light  of  the  con- 
stitutional provision  as  to  the  courts  of  the  ' 
state,  was  consistent  with  the  contention  that 
these  cities  derived  full  power  from  the  Con- 
stitution, excepting  as  restricted  by  express 
provisions  of  the  Constitution  itself,  or  of 
general  acts  of  the  legislature.  Another  one 
of  these  cases  is  that  of  State,  SneU,  ▼.  Wamer, 

4  Wash.  778,  17  L.  R.  A.  263 ;  but,  in  my 
opinion,  what  was  there  held  was  foreign  to 
the  question  under  consideration.  What  was 
there  decided  was  that  a  city  of  more  thsn 
20,000  inhabitants  could  not,  without  legis- 
lative aid,  take  in  adjoining  territory.  To 
have  held  otherwise  would  have  been,  not 
only  to  authorize  cities  of  more  than  20,000 
inhabitants  to  provide  for  their  own  govern- 
ment, but  also  to  provide  for  the  govern- 
ment of  communities  outside  of  their  lim- 
its. Still  another  case  is  that  of  Seymour  v. 
Tacoma,  6  Wash.  188,  but,  as  I  understand 
that  case,  all  that  was  therein  decided  was 
that,   the  state  law  having  provided  that 
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regifltration  should  be  necessary  only  at  elec- 
tions for  the  election  of  officers,  the  adoption 
by  the  city  of  such  state  law  did  not  make 
it  necessary  that  voters  should  register  be- 
fore beinj];  allowed  to  vote  in  such  city  upon 
the  question  of  the  issuance  of  bonds.  The 
case  which  most  nearly  sustains  the  conten- 
tion of  the  relator  is  that  of  Tacoma  v.  State, 
4  Wash.  64 ;  and  it  can  be  distinguished  from 
the  one  at  bar.  What  was  therein  held  was 
that  the  city  of  Tacoma  did  not  have  power 
to  condemn  land  for  the  use  of  the  public; 
4ind  this  holding  might  be  sustained  upon 


the  doctrine  that  the  regulation  of  the  right 
of  eminent  domain  was  peculiarly  within 
the  province  of  the  legislature,  and  was  not 
within  the  powers  of  a  municipal  corpora- 
tion. On  the  other  hand,  several  cases  not 
before  referred  to,  though  not  directly  in 
point,  tend  strong!  v  to  sustain  the  doctrine 
that  cities  of  this  class  derive  power  to  adopt 
cliarters  directly  from  the  Constitution.  See 
Reetea  v.  Anderson,  13  Wash.  17;  Scurry  v. 
Seattle,  8  Wash.  278.  The  order  to  show 
cause  should  be  vacated,  and  the  proceeding 
dismissed. 
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1.  The  mirrender  of  »  lease  will  not 
termlDate  the  relation  of  debtor  and  oi'ed- 
itor  between  tbe  lessee  and  lessor  on  account  of 
liability  for  injuries  to  tbe  leasehold  already  in- 
curred at  tbe  time  the  surrender  is  effected. 

'S.  ▲nthorlty  to  execute  a  leaee  for  a  term 
not  exceeding  three  years  may  be  conferred  by 
paroL 

:3.   That  a  lease  was  not  signed  by  the 

loraee  as  required  by  tbe  statute  of  frauds  Is  not 
sufflcieot  to  protect  blm  from  ao  action  for  waste 
committed  during  bis  occupation  of  the  prem- 
ises. 

<4.  ▲  verdict  charing:  a  person  npon  a 
lease  will  not  be  set  aside  as  wltbout  evidence 
to  support  it,  wbere  it  appears  tbat  be  bad  tbe 
benefit  of  it,  that  bis  cbecks  were  given  In  pay- 
ment of  tbe  rent,  and  tbat  tbe  nominal  lessees 
were  bis  agents  and  bad  no  use  for  tbe  leasebold 

themselves. 

On  rehearing, 

4&.  The  ''expiration  **  of  a  lease,  within 
the  meaning^  of  a  covenant  to  turn  over 
tbe  property  In  good  condition  at  tbe  expiration 
of  tbe  lease.  Is  the  actual  termination  of  tbe  ten- 
ancy, altbougb  by  subsequent  contract  this  is 
made  at  a  date  earlier  than  tbat  specifled  in  tbe 
lease. 

(April  16, 1898.) 

ERROR  to  the  District  Court  for  Laramie 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
bonus  for  accepting  the  surrender  of  a  lease 
tind  damages  for  waste  committed  before  sur- 
render.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Frank  H.  Clark  for  plaintiff  in  er- 
Tor. 

Mr.  Walter  R.  StoU,  for  defendant  in 
error.  . 

Surrender  may  be  made  at  any  time  before 
the  end  of  the  term,  and  the  covenants  of  the 


NOTB.— Tbe  meaning  of  the  word  ^expiration** 
in  the  covenant  of  a  lease  as  to  restoration  of  tbe 
property  does  not  seem  to  bave  been  passed  up«)n 
in  any  ease  except  the  present  one  and  tbe  New 
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lease  bind  just  the  same  whether  the  lease  has 
expired  by  lapse  of  time  or  for  any  other 
cause. 

Wood,  Land.  &T.  Determination  of  tenancy, 
chap.  42;  Wood,  Land.  &  T.  By  surrender, 
chap.  43,  and  particularly  §  497.  E^  consent  and 
acceptance  of  possemon;  12  Am.  &  Eog.  Enc. 
Law,  pp.  658,  759,  and  particularly  %  11, 
p.  768a,  under  head  of  Surrender  of  premises, 
and  cases  cited,  also  IT  ^i  P-  768^,  under 
head  of  Surrender,  and  cases  cited;  Taylor, 
Land.  &  T.  §  507,  By  surrender,  and  particu- 
larly §  518. 

The  covenants  and  obligations  of  the  lease 
still  bind  both  parties  up  to  the  time  the  lease 
expires,  no  matter  upon  what  the  expiration  of 
the  lease  depends,  whether  it  is  lapse  of  time, 
surrender,  or  any  other  cause. 

Thomas  y.  Cox,  6  Mo.  606. 

Conaway*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  defendant  in 
error,  as  plaiot'ff  in  the  district  court,  to  re- 
cover damages  for  a  violation  of  the  conditions 
of  a  lease  of  certain  property  of  defendant  in 
error,  known  as  the  "Rugg  Ranch,"  with  its 
appurtenances,  located  on  »?ar  creek,  Laramie 
county,  Wyoming,  and  to  recover  $100  for  ac- 
cepting by  agreement  a  surrender  of  tbe  lease 
before  the  expiration  of  its  term.  Defendsnt  in 
error  had  verdict  and  judgment  for  $688. 16, 
and  the  plaintiff  in  error  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  now,  by 
her  petition  in  error,  brings  the  cause  to  thu 
court  for  review. 

The  Rugg  ranch  consisted  of  400  acres, 
called  meadow  land,  belonging  to  defendant 
in  error,  about  half  of  which  was  actually 
mowed  for  hay,  the  land  lying  along  Bear 
creek,  and  several  sections  of  government 
land,  adjoining  on  each  side,  which  was  in- 
closed for  pasture,  and  known  as  the  north 
and  south  pastures.  The  lease  is  dated  June 
27,  1892,  and  purports  to  be  for  the  term  of 
two  years  from  date.  It,  however,  contains  a 
provision  that  possession  should  be  given  to  the 


Jersey  ease  therein  referred  to.    As  to  constmo- 
tlon  of  a  covenant  to  keep  premises  In  repair,! 
HiUer  V.  McOardeU  (B.  L)  80  L.  R.  A.  688^ 
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lessor  on  May  1,  1894.  Under  this  provision 
defendant  in  error  claimed  that  the  first  year 
of  the  term  expired  on  May  1,  1808,  and  this 
claim  does  not  seem  to  have  been  objected  to. 
The  lease  names  Charles  F.  "Rups  as  party  of 
the  first  part,  and  Daniel  Marshall  and  Frank 
C.  Marshal]  as  parties  of  the  second  part.  The 
first  overture  lor  the  surrender  of  the  lease 
comes  from  Frank  C.  Marshall,  in  a  letter 
dated  March  27, 1898.  to  defendant  in  error, 
who  was  then  in  Vermont.  The  correspond- 
ence thus  begun  resulted  in  the  surrender  of 
the  lease  upon  an  agreed  consideration  of  $100. 
to  be  paid  to  defendant  in  error.  He  took 
possession  of  the  ranch  under  this  agreement 
on  June  2,  1893.  A  check  for  $100  was  sent 
to  him  by  Frank  C.  Marshall.  He  declined  to 
receive  it,  because  there  was  written  upon  it  a 
receipt  in  full  of  all  demands.  His  reason  for 
ref  U8inff  to  accept  the  check,  on  this  condition 
of  receipting  in  full  for  all  demands,  was  that 
he  thought  be  was  entitled  to  further  compen- 
sation, because  the  ranch  was  not  in  as  good 
condition  when  possession  of  it  was  restored  to 
bim  as  when  he  gave  possession  under  the 
lease.  The  portion  of  the  lease  under  which 
he  makes  this  claim  is  in  the  following  words: 
"Said  lessees  further  agree  to  turn  over  to  said 
lessor  all  of  said  property,  at  the  expiration  of 
this  lease,  in  as  good  order  and  condition  as 
when  entered  into  by  them."  The  letter  of 
Frank  C.  Marshall  to  defendant  in  error,  al- 
ready referred  to,  closes  as  foUows:  *'Tou  will 
find  the  place  in  good  shape,  and  there  will 
be  no  stock  there  after  the  1st  of  April." 
Then  follow  two  letters  from  defendant  in 
error,  in  Vermont,  to  Frank  C.  Marshall  in 
response  to  which  he  writes,  from  Longmont, 
Colorado,  under  date  of  April  28,  1898.  This 
letter  contains  a  definite  proposition  for  the 
surrender  of  the  lease.  The  material  portion 
is  as  follows:  "Don't  be  alarmed  about  your 
place  being  neglected,  as  when  you  get  it  back 
you  will  find  everything  in  good  condition. 
There  are  no  stock  there  at  all  at  present,  or 
has  been  since  the  1st  of  April.  Your  horses, 
cows,  and  calves  are  over  at  Horse  creek, 
and  all  in  good  shape.  I  will  give  you  $100  to 
release  me  from  further  care  of  the  place.  I 
won't  be  able  to  send  you  the  $250  till  about 
the  middle  of  May,  as  I  am  very  hard  up  at 
present  for  ready  money,  and  money  is  awfully 
tight  at  present  at  the  banks.  However,  I  will 
take  care  of  you  all  right  at  that  time,  barring 
accidents.  If  my  proposition  is  satisfactory, 
let  me  hear  from  you."  The  reply  from  Mr. 
Rugg,  under  date  of  May  4,  is  the  following: 
"Your  letter  of  the  28th  ult.  received.  I  will 
accept  your  proposition  if  you  send  me  $250. 
so  that  I  get  it  by  May  15.  Shall  want  to  start 
next  day  to  get  there  by  June  1.  I  need  the 
money  to  get  home  with,  and  the  other 
$100  June  1,  when  I  receive  the  place.  Every- 
thing is  to  be  in  good  shape,  no  stock  to  be  put 
in  the  pastures,  and  the  meadow  to  be  irrigated 
this  month."  The  next  and  final  letter  of  the 
correspondence  is  signed  by  Mrs.  Frank  C. 
Marshall,  under  date  of  May  12,  1898,  and  is  in 
these  words:  **Mr.  Marshall  is,  and  has  been 
for  some  time,  quite  ill,  and  unable  to  attend 
to  business.  At  his  request  I  answer  your 
favor  of  May  4th.  You  can  make  a  sight  draft 
on  him    through    Farmers'  National  Bank, 
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Longmont,  for  $250.  Write  him  on  your  ar 
rival  at  Bear  creek,  telling  him  how  you  find 
everything."  Defendant  in  error  arrived  si 
Bear  creek  on  June  1 ,  and  took  possession  of 
his  ranch  on  June  2,  1893.  The  grass  in  the 
pastures  was  thoroughly  consumed,  the 
meadow  in  some  portions  badly  trampled  np, 
and  no  irrigating  had  been  done.  These  ele 
ments  of  damage  constitute  the  first  cause  of 
action  of  defendant  in  error,  as  stated  in  bit 
amended  petition.  On  the  trial  be  was  con- 
fined to  the  trampling  of  the  meadow  bj 
horses,  and  the  failure  to  irrigate,  in  his  proof 
of  damages  under  this  cause  of  action.  If  tbn 
be  error,  it  is  to  his  prejudice,  but  he  is  not 
complaining. 

A  second  cause  of  action  is  the  $100  to  be 
paid  on  surrender  of  the  lease.  Plaintiff  in 
error  interposed  amotion  in  the  trial  court  that 
defendant  in  error  be  required  to  elect  on 
which  cause  of  action  he  would  proceed,— the 
damage  to  the  ranch,  or  the  $100  for  agreeio^ 
to  the  surrender  of  the  lease.  The  trial  court 
overruled  this  motion,  and  this  is  assigned  ss 
error.  The  position  is  that  the  agreement  of 
surrender  abrogated  the  lease, — ^in  the  express- 
ive laoffuageof  the  brief  of  counsel,  "wiped it 
out."  We  are  of  the  opinion  that  this  motioa 
was  properly  overruled.  The  surrender  of  the 
lease  terminated  the  relation  of  landlord  and 
tenant  between  the  parties.  It  did  not  termi- 
nate the  relation  of  aebtor  and  creditor  on  ac- 
count of  liabilities  already  incurred  at  the  time 
the  agreed  surrender  of  the  lease  was  carried 
into  effect  by  the  delivery  of  possession  of  the 
premises.  Defendant  in  error  brought  this  ac 
tloo  on  the  theory  that  Daniel  and  Frank  C. 
Marshall,  in  leasing  the  Rugg  ranch,  acted  ai 
agents  of  plaintiff  in  error,  and  leased  it  for 
her.  It  is  necessary  to  state  the  evidence  bear- 
ing upon  this  question  of  agency  quite  fully, 
in  orner  to  determine  whether  it  is  sutticient  u> 
sustain  the  verdict  against  plaintiff  in  error  as 
the  unnamed  principal  for  whom  the  lea-^was 
made,  as  well  as  to  present,  in  an  intelligible 
manner,  the  instructions  of  the  court  upon  the 
question  of  agency. 

At  the  time  the  lease  was  made,  plaintiff  ia 
error  was  the  owner  of  a  ranch,  and  between 
900  and  1,000  head  of  cattle.  We  use  the  word 
"cattle,"  as  it  is  used  in  the  pleadings  and  in 
the  testimony,  to  indicate  animals  of  the  bovioe 
family,  as  distinguished  from  other  domestic 
quadrupeds.  This  ranch  was  on  Little  Horse 
creek.  Laramie  county,  Wyoming,  and  the  cattle 
were  kept  there  and  in  that  vicinity.  Plaiotilf 
in  error,  in  her  testimony,  makes  the  following 
statements:  "I  carried  on  on  said  land  what  is 
commonly  known  as  the  cattle  or  ranch- 
ing business.  I  don't  know  the  extent  in  acres 
of  my  ranch,  or  the  number  of  cattle  thereon. 
My  agents,  who  conducted  said  ranch  and  the 
business  thereon,  can  give  the  necessary  in- 
formation about  it  My  sons  Daniel  and 
Frank  conducted  the  business  as  managers, 
under  wages,  like  anv  other  men.  I  did  not 
personally  conduct  or  superintend  in  any  way 
the  bu5;iness  there  carried  on.  I  never  put  soy 
limitations  upon  their  manner  of  conducting 
the  said  business.  I  trusted  to  their  discretion, 
to  a  partial  extent,  as  to  their  manner  of  con- 
ducting said  business.  I  never  gave  them  any 
written  authority  upon  the  subject.    Theydw* 
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not  report  to  me  from  time  to  time.  I  know 
that  my  said  sons  are  on  the  said  ranch,  and 
carrying  on  the  business  for  me.  All  that  thev 
do,  or  ever  have  done  in  or  about  that  ranch 
and  business,  is  my  business,  and  carried  on 
for  me,  except  that  they  have  no  authority 
from  me."  On  cross-examination  she  explains 
that  her  husband,  F.  I.  Marshall,  and  O.  W. 
Marshall,  another  son,  are  her  duly  authorized 
agents,  appointed  by  power  of  attorney,  and 
that  her  business  in  Wyoming  was  ''conducted" 
by  them,  and  Daniel  and  Frank  "derived  their 
employment"  from  them.  This  testimony  is 
undisputed,  and,  no  doubt,  is  a  truthful  state- 
ment of  plaintiff  in  error,  in  her  own  language; 
of  the  situation.  She  does  not  repudiate 
anything  that  was  done  for  her  by  her  sons 
Daniel  and  Frank.  The  principal  question  is 
this:  Is  there  sufficient  evidence  to  support  a 
finding  by  the  jury  tha(  these  sons  made  the 
leaK  for  her?  Daniel  and  Frank  C.  Marshall 
testify  positively  that  they  made  the  lease  of  the 
Rug^  ranch  for  themselves,  and  not  for  plain- 
tiff in  error.  Frank  C.  testifies  that,  at  the 
time  of  leasing  the  place,  he  intended  to  go  to 
Texas  and  buy  cattle,  but  did  not  do  so  because 
he  had  not  money  enough.  Daniel  resided 
upon  the  Marshall  ranch,  at  a  distance  from 
the  Rugg  ranch  variously  estimated  by  the 
witnesses  at  from  7  to  10  miles.  He  had  actual 
charge  of  the  Marshall  properties.  Frank 
C.  resided  at  Longmont,  Colorado.  Daniel 
testified  that,  after  the  lease  was  executed,  a 
portion  of  the  cattle  of  plaintiff  in  error  were 
turned  upon  the  Ruffg  place.  It  appears  that 
they  remained  there  during  the  following 
winter.  In  December,  1893,  Daniel  Marshnll 
Foid  the  cattle  of  plaintiff  in  error  to  Ora  Ha- 
ley. In  January,  lb98,  he  removed  from 
Wyoming,  and  appears  in  the  business  no 
more.  A  few  weeks  subsequent  to  this  sale  by 
Daniel  Marshall,  Frank  C.  Marshall  notiflpH 
Ora  Haley  that  the  cattle  belonged  to  plaintiff 
in  error,  and  that  he  represented  her,  and  that 
Mr.  Haley's  dealing  should  be  with  him,  and 
not  with  Dan,  from  that  time  on;  that  be  would 
attend  to  the  delivery  of  the  cattle,  and  any 
balances  should  be  paid  to  him.  Daniel  had  not 
informed  Haley  to  whom  the  cattle  belonged. 
Mr.  Haley  testifies  that,  when  be  purchased 
the  cattle  from  Daniel  Marshall,  there  was  an 
enumeration  of  the  pastures  and  places  to 
which  the  cattle  should  have  access,  and  those 
places  were  the  Marshall  ranch  and  the  Dater 
pasture  and  the  Rugg  pasture.  He  says: 
*'They  were  to  remain  until  the  grass  was 
sufficient  in  the  springtime  to  move  them,  trail 
them,  and  my  convenience  suggested."  Daniel 
Marshall  is  not  questioned,  and  does  not  say 
anything  upon  this  point,  and  this  testimony 
of  Mr.  Haley  is  nowhere  contradicted,  or  its 
truthfulness  questioned.  There  is  no  direct 
testimony  to  show  that,  in  making  the  lease, 
Daoiel  and  Frank  C.  Marshall  acted  as  agents 
for  plaintiff  in  error.  The  testimony  of  Mr. 
Rugg  is  to  the  effect  that,  at  the  time  the  lease 
was  signed,  he  knew  Ihat  plaintiff  in  error  was 
the  owner  of  the  cattle  which  Daniel  and 
Frank  C.  Marshall  were  handling  in  Wyoming. 
On  cross-examination  he  is  asked  how  be  knew 
this,  and  he  answers:  "Because  Frank  Mar- 
shall told  roe."  He  is  also  asked,  on  his  cro^s- 
examination,  this  question:  "Whom  did  you 
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consider  that  Frank  and  Dan  Marshall  were 
acting  for  at  that  time?"  This  apparently 
means,  from  the  connection  where  it  occurs, 
the  time  when  he  consulted  his  attorney.  He 
answers:  "I  supposed,  for  the  owner."  Frank 
C.  Marshall  delivered  the  cattle  to  Ora  Halev 
on  the  1st  of  April,  1898.  He  says  he  took  his 
d/eparture  four  or  five  days  after, — maybe  as 
late  as  the  7th, --and  was  not  back  again  until 
after  Rugg  took  posiession  of  the  ranch.  He 
left  Klmer  Peck  at  the  Marshall  ranch  as  fore- 
man in  charge  of  the  Marshall  business.  Mr. 
Haley  also  took  his .  departure  immediately 
after  receiving  the  cattle,  and  left  John  o. 
Howie  as  foreman  in  charge  of  his  property. 
Frank  C.  Marshall  testifies  as  follows:  '*WheQ 
I  delivered  the  cattle  to  Mr.  Haley,  I  gave  him 
positive  instructions  he  must  move  them,  and 
he  did  move  them  away,  and  took  them  off 
the  place  altogether  on  delivery.  Some  time 
after  I  got  a  letter  from  Rugg  that  Mr.  Haley 
had  put  some  cattle  in  the  Rugg  pasture."  On 
cross  examination,  this  question  is  propounded 
to  him: 

Q.  Your  instructions  were,  however,  to  Mr. 
Haley,  that  they  [the  cattle]  were  noi  it  be 
turned  on  the  Rugg  place? 

A.  Tes;  especially  not  on  the  meadows. 

Mr.  Haley  testifies  that  the  cattle  were  not 
moved  until  some  time  in  May,  but  this  evi- 
dence refers  to  the  time  when  they  were  gath- 
ered, put  on  the  trail,  an^  taken  out  of  the 
country.  His  testimony  is  to  the  effect  that, 
under  his  contract  of  purchase  with  Daniel 
Marshall,  he  had  a  right  to  the  use  of  the 
Marshall,  Dater,  and  Ri^g  pastures,  until  such 
removal.  As  to  moving  the  cattle  from  one 
pasture  to  another,  he  evidently  left  that  to  his 
foreman,  and  knows  nothing  about  it  himself. 
Mr.  Peck  testifies  that  the  Marshall  cattle, 
which  were  on  the  Rugg  ranch  at  the  time  they 
were  delivered  to  Mr.  Haley  on  the  1st  of 
April,  were  removed  the  next  day,  and  there 
is  no  evidence  to  the  contrary.  Mr.  Bowie 
testifies  as  follows:  "I  kept  about  600  head 
upon  the  Rugg  place  from  about  the  20lh  of 
April  until  the  20th  of  May.  On  the  10th  of 
May  I  put  in  875  in  addition  to  the  600  head 
already  mentioned,  and  kept  them  there  until 
the  20th  of  May.^'  He  further  says:  "The 
feed  was  very  good  at  the  time  I  turned  in. 
At  the  time  I  left  there  was  scarcely  any." 
There  is  no  evidence  confiicting  with  this.  He 
also  testifies  in  these  words:  "Frank  C.  Mar- 
shall gave  me  permission  to  pasture  the  cattle 
in  any  of  the  fields,  except  the  meadows  of  the 
Rugg  ranch,  as  long  as  I  needed  the  same." 

This  is  probably  a  sufficient  synopsis  of  the 
testimony.  There  was  a  verdict  against  plaintiff 
in  error,  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  on  the  verdict.  Ob- 
jection was  made  to  the  introduction  of  the 
lease  in  evidence,  because  it  is  an  instrument 
under  seal,  and  no  authority  to  execute  It  was 
given  by  any  instrument  under  seal.  But  it  it 
a  lease  for  a  term  not  exceedine^  three  years, 
and  which  need  not  l>e  under  seal.  Rev.  Stat. 
§§  1,  24.  Authority  to  execute  such  contracts 
may  be  conferred  by  parol.  Mechem,  Agencr, 
^§  91,  95.  Another  objection  to  the  lease  is 
evidence  is  that  it  is  not  signed  by  the  plaintiff 
in  error.     Our  statute  of  frauds  and  perjuries 
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provides  that  every  agreement  for  the  lease  of 
real  estate  for  more  than  one  year  sball  be  void 
unless  such  agreement,  or  some  note  or  mem 
orandum  thereof,  sball  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  there witb. 
Rev.  Stal.  g  1249.  If  this  were  an  actioD  to 
enforce  this  lease  as  an  executory  contract,  this 
objection  might  be  available.  *But  it  cannot 
avail  to  protect  the  lessee  from  an  action  for 
damages  for  waste  committed  dining  her  occu- 
pation of  the  premises.  Besides,  the  provi- 
isioDS  of  the  lease  bearing  upon  this  question 
are,  in  substance,  repeated  in  the  correspond- 
ence constituting  ttie  contract  for  the  surrender 
of  the  lease. 

A  number  of  exceptions  to  the  giving  and 
refusal  to  give  instructions  are  preserved.  We 
h&ve  examined  them,  and  are  of  the  opinion 
tbat  the  law  of  the  case  was  fairly  presented, 
and  tbat  the  instructions  are  fully  as  favorable 
to  plaintiff  in  error  as  the  law  and  the  evidence 
warrant. 

We  now  reach  the  principal  question  in  the 
case:  *'I8  the  evidence  sufficient  to  sustain  the 
verdict  and  Judgment?"  There  was  a  motion 
for  a  new  trial  In  the  trial  court  in  this  case, 
one  ground  of  which  motion  was  *'that  said 
verdict  is  not  sustained  by  sufficient  evidence." 
The  motion  was  overruled.  The  Supreme 
Court  of  the  United  States  has  lone  held  that  a 
motion  for  a  new  trial  is  addressed  to  the  dis- 
cretion of  the  trial  court,  and  the  action  of  the 
trial  court  thereon  cannot  be  assigned  for  error. 
IHttsburgh,  0,  dt  8t.  L,  R.  Co,  v.  Heek,  102  U. 
S.  120,  26  L.  ed.  A8.  This  rule  has  never  pre- 
vailed in  this  Jurisdiction.  Rule  18  of  this 
court  (26  Pac.  xii.)  provides  for  a  review  by 
tliis  court  of  the  overruling  of  a  motion  for  a 
new  trial  by  the  trial  court;  and  tbe  rule  of 
the  Supreme  Court  of  tbe  United  States  has 
been  here  held  to  be  subject  to  tbe  qualification 
tbat  if  it  is  clear,  from  tbe  record,  tbat  the 
verdict  is  contrary  to  law,  and  there  is  no  evi- 
dence to  sustain  it.  it  is  the  duty  of  the  court 
to  set  it  aside.  Edwards  v.  O'Brien,  2  Wyo. 
498.  One  statutory  ground  for  vacating  a 
verdict  and  granting  a  new  trial  is  that  the 
verdict  is  not  sustained  by  sufficient  evidence. 
Wyo.  Rev.  Stat.  §  2652,  subd.  6.  The  evi- 
dence disclosed  by  the  record  before  us,  and 
which  tends  to  sustain  the  verdict  and  Judg- 
ment against  the  plaintiff  in  error  as  the  un- 
named principal  for  whom  the  lease  in  question 
was  procured,  may  be  stated,  briefly,  as  fol- 
lows: Several  hundred  cattle  belonging  to 
plaintiff  in  error  were  placed  upon  the  Kugg 
ranch  some  time  in  the  latter  part  of  1898. 
They  were  delivered  there  to  Ora  Haley  on 
April  1  and  removed  on  April  2.  Ora  Haley 
testifies  that,  by  his  contract  of  purchase,  the 
cattle  were  to  remain  upon  this  and  two  other 
ranches  until  the  grass  was  sufficient,  in  the 
springtime,  to  trail  them.  Several  hundred 
of  tbe  cattle  were  returned  to  the  ranch  after 
being  removed  on  April  2,  and  were  kept 
there  until  May  20,  and  they  very  thoroutrhly 
consumed  the  feed  in  the  pastures.  When 
these  cattle  were  finally  removed,  the  Mar- 
flhalls  had  no  further  use  for  the  ranch.  Daniel 
and  Frank  C.  Marshall,  the  nominal  lessees, 
put  no  stock  of  their  own  upon  the  ranch,  and 
ft  appears  that  they  bad  not  cattle  to  stock  the ) 
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ranch,  and  had  not  money  enough  to  boy  cat- 
tle for  that  purpose.  Tbe  ranch  was  used 
mainly  for  the  l>enefit  of  plaintiff  in  error. 
Defendant  in  error  testifies  that  two  of  the 
checks  paid  him  for  rent  of  the  ranch  were 
siffned  by  F.  I.  Marshall,  an  agen,t  of  plaintiff 
in  error,  duly  appointed  by  power  of  attorney. 
On  cross-examination,  he  says  he  is  not  posi- 
tive of  this,  but  thinks  that  it  is  true.  I'bat 
such  was  the  fact  is  not  denied  by  any  evi- 
dence, although  Daniel  and  Frank  C.  Marshall 
both  testified.  Neither  does  Daniel  Marshall 
deny  that,  by  tbe  contract  made  by  him  for 
the  sale  of  the  cattle,  Ora  Haley,  tbe  purchaser, 
was  to  have  the  use  of  the  ranch  until  grass 
came  the  following  spring.  Neither  does 
Daniel  or  Frank  C.  Marshall  explain  why 
plaintiff  in  error  should  have  the  Rugg  rancb, 
which  they  leased  and  paid  for,  for  iheir  own 
use.  Frank  0.  Marshall  testifies  p  sitively 
that  plaintiff  in  error  never  paid  any  of  the 
rent  The  testimony  on  behalf  of  plaintiff  in 
error  probably  impressed  the  Jury  as  more  re- 
markable for  what  it  failed  to  show  than  for 
what  it  actually  stated. 

It  is  not  the  business  of  a  court  to  weigh  tbe 
evidence,  and  decide  which  party  has  the  pre- 
ponderance, when  the  matter  has  been  prop- 
erly submitted  to  a  jury.  The  rule  in  this 
regard  has  been  repeatedly  stated  from  (he 
bench,  in  language  not  always  the  same,  but, 
perhaps,  intended  to  convey  tbe  same  idea. 
In  Wyoming  Nat.  Bank  v.  Dayton^  1  Wvo. 
386,  tbe  rule  is  stated  in  these  words:  *'tbe 
court  will  not  set  aside  a  verdict  and  grant  a 
new  trial  upon  the  sole  ground  that  the  verdict 
is  not  sui«tained  by  sufficient  evidence,  unless 
it  is  manifest  that  the  Jury  acted  in  a  t^tal  dis- 
regard of  the  evidence,  and  acted  against  the 
great  weight  of  the  evidence,  to  such  an  extent 
as  to  show  tbat  tbe  verdict  was  the  result  of 
improper  motives."  In  Fein  v.  Tonn,  2  Wyo. 
113,  the  rule,  as  laid  down  in  Billiard  Flume 
dh  fj.  Co.  V.  Woods,  I  Wyo.  411,  is  followed 
and  approved  in  these  words:  "Where  an  ap- 
pellate court  is  empowered  to  reverse  upon  tbe 
facts,  it  can  never  reverse  on  them  simply  be- 
cause, upon  tbe  evidence  as  submitted  to  it,  it 
would  have  arrived  at  a  different  conclusion, 
and  can  only  reverse  when  tbe  verdict  was— 
or,  if  tbe  trial  was  by  the  court  without  a 
jury,  the  findings  were — so  clearly  airaiust  the 
weight  of  evidence  tbat  no  mind  of  fair  intelli- 
gence, faithfully  exercised,  can  be  reasonably 
supposed  to  have  arrived  at  tbe  result  which  is 
complained  of;  or,  to  state  the  rule  in  a  differ- 
ent form,  but  as  conveying  the  same  idea, 
tends  to  an  opposite  conclusion. — which  is  to 
say,  reducing  tbe  rule  to  a  brevity,  where  the 
evidence  is  all  one  way,  and  the  verdict  or 
findings  another."  The  statement  of  the  rule 
is  again  approved  in  the  case  of  Qarbanati  v. 
Hinton,  2  Wyo.  271.  In  case  of  Ketehuw  v. 
Davis,  8  Wyo.  164,  the  court  says:  "This 
court  has  time  and  again  decided  that  it  will 
not  reverse  the  decision  of  tbe  trial  court  when 
tbe  evidence  is  conflicting,  and  when  there  is 
evidence  tending  to  sustain  the  findinirs  of  the 
court,  unless  the  findings  of  the  court  are  so 
clearly  aeainst  the  weight  of  the  evidence  as 
to  make  it  manifest  that  the  evidence  was  en- 
tirely disregarded^  or  that  the  court  was  Ia 
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flucDced  by  paaslon  or  prejadice,  or  acted 
trom  §ome  Improper  motive."     See  also  Bo 
Mirg  y.  Prahl,  8  Wyo.  326.    The  same  rule 
spplies  with  at  least  equal  reason  to  the  find- 
Anii  or  verdict  of  a  jury. 

We  canoot  say  that  the  verdict  in  this  cause 
is  not  supporteo  by  any  evidence,  or  that  it  is 
-so  clearly  agaiust  the  weight  of  the  evideoce 
as  to  make  it  manifest  that  the  evii  6  loe  was 
^litirely  disregarded,  or  was  the  result  of  pas- 
sion, prejudice,  or  improper  motive.  The 
•evidence  tending  to  support  the  verdict  and 
judgment,  as  recited  above,  is  sufficient,  stand- 
ing alone,  to  raise  a  strong  presumption  of  the 
liability  of  plaintiff  in  error  as  the  unnamed 

firincipal  for  whom  the  property  was  leased 
t  is  not  for  the  court  to  weigh  this  evidence 
against  the  evidence  tending  to  the  contrary 
•conclusion.  The  jury  has  done  this.  They 
had  the  witnesses  before  them.  The  trial 
-court  refused  a  new  trial.  That  court  had  the 
4id vantage  of  seeing  and  hearing  the  witnesses, 
and  observing  their  manner  of  testifying. 
Neiiher  the  jury  nor  the  trinl  court  was  bound 
to  believe  testimony  to  the  effect  that  the  lease, 
of  which  plaintiff  in  error  had  the  benefit,  was 
not  made  for  her.  or  that  she  did  not  pay  for 
benefits  received  under  the  lease. 

T7ie  judgment  of  the  Distriet  Court  %$  af- 
firmed. 

Groesbeek,    Ch.   J.,    and   Potter,   J.« 

•concur. 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which,  on  June  80,  1H96, 
Conawa^t  J.,  handed  down  the  following 
opinion: 

It  will  be  remembered  that,  by  the  terms  of 
the  lease  upon  which  this  action  was  brought, 
the  le6sc*es  agreed  to  yield  possession  on  the 
1st  day  of  May,  1804.  Pos-session  was  actually 
yielded  to  defendant  in  error,  the  lessor,  by 
aubsequcnt  contract  specifying  July  1,  l{j98,  as 
the  dale  when  he  should  resume  possession; 
and  he  entered  into  possession  on  July  2, 1893. 
tinder  this  contract.  The  lease  also  contains 
Ihe  followini;  provision:  "Said  lessees  further 
agree  to  turn  over  to  said  lessor  all  of  said 
property,  at  the  expiration  of  this  lease,  in  as 
good  order  and  condition  as  when  entered  into 
by  them."  It  is  contended  that  the  phrase, 
"expiration  of  this  lease,"  means  the  expiration 
of  the  term  specified  in  the  lease,  occurring  on 
May  1,  1894,  and  that  the  expiration  of  the 
lease  occurring  at  an  earlier  date  by  subsequent 
contract  does  not  come  within  the  meaning  of 
the  words,  "at  the  expiration  of  this  lease,"  as 
the  same  appear  in  the  lease.  It  would  seem 
that  the  words,  "expiration  of  this  lease,"  are 
loo  plain  to  admit  of  construction,  and  that  it 
is  hardly  within  the  province  of  judicial  con- 
struction to  say  that  the  words  mean  on  the 
1st  day  of  May,  1894.  and  that  such  construc- 
tion would  be.  in  effect,  to  interpolate  a  clause 
in  the  covenant  to  return  the  property  in  as 
good  condition  as  when  leased,  making  it  read 
as  follows:  "Said  lessees  further  agree  to  turn 
over  to  said  lessor  all  of  said  property,  at  the 
ex  pirn  I  ion  of  this  lease,  in  as  eood  order  and 
condition  as  when  entered  into  by  them,  if 
such  expiration  of  the  lease  do  not  occur  until 
the  1st  day  of  May,  1894."  Plaintiff  in  error 
•cites  the  case  of  Seed  v.  SnowhUl,  61  N.  J.  L. 
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162,  and  [SnawhiU  v.  Reed\.  49  N.  J.  L.  292. 60 
Am.  Hep.  615.as  sustaining  her  contention  on 
this  point.  It  is  somewhat  remarkable  that 
this  is  the  only  ca.se  really  analogous  to  the  case 
at  bar  which  has  been  unearthed  by  the  dili- 
gent research  of  counsel  on  both  sides.  This 
circumstance,  as  well  as  the  eminence  of  the 
court  renderine:  the  decision,  entitles  the  case 
to  careful  consideration,  at  the  expense  of  some 
time  and  space,  especially  as  the  case  is  strongly 
urged  by  counsel  for  plaintiff  in  error  as  con- 
clusive in  her  favor  upon  the  point  under  con- 
sideration. The  case  of  Reed  v.  SnowhiU  was 
an  action  upon  a  lease  of  certain  properly  for  a 
year,  ending  October  1,  1884.  "The  lease  con- 
tained a  covenant  by  the  lessee  that  on  the  ex- 
piration of  the  said  lease  he  would  deliver  up 
the  possession  of  said  premises  to  the  lessors  or 
their  legal  representatives  in  as  good  repair  as 
the  same  were  at  the  commencement  of  the 
lease  reasonable  wear  and  tear  and  damage  by 
fire,  war,  and  trespass  only  excepted."  49 
N.  J.  L.  292,  60  Am.  Rep.  615.  "On  the  29th 
of  August,  1884,  the  parties  concluded  an 
agreement  in  writing,  indorsed  on  the  lease,  for 
the  surrender  of  the  premises,  in  these  .words: 
^August  29,  1884.  In  consideration  of  David 
R.  Reed,  the  within-named  lessee,  relinquish- 
ing possession  of  the  with  in -described  premises 
to  said  lessors  on  the  1st  day  of  September, 
A.  D.  1884,  the  said  lessors  do  hereby  agree  to 
release  said  Reed  from  the  payment,  on  within 
lease,  of  twenty  and  eighty-five  hundredths 
dollars,  leaving  a  balance  due  on  within  lease  by 
said  Reed  of  forty  one  and  sixty  five  hundredths 
dollars.  The  said  lessors,  however,  to  allow 
said  Reed  to  retain  possession  and  use  of  the 
room  in  said  property  in  which  he  snail  store 
his  ffoods,  for  such  reasonable  time  as  will  per- 
mit nim  to  secure  other  ar>artments.  Daniel 
Snowhill.'  "  49  N.  J.  L.  292, 60  Am.  Rep.  615. 
This  agreement  was  executed  by  the  payment 
of  the  balance  of  the  rent,  and  the  surrender  of 
the  premises.  The  supreme  court  of  errors  and 
appeals  says:  "With  this  ending  of  the  estate 
or  interest  in  the  lands  goes  also  all  covenents  in 
the  lease  which  had  not  matured  and  become  ac- 
tionable during  the  continuance  of  the  estate." 
But  the  covenant  in  a  lease  to  restore  posses- 
sion of  the  leased  premises  in  good  condition  at 
the  expiration  of  the  lease  is  held,  by  all  au- 
thorities, in  case  of  its  violation,  to  be  action- 
able, and  the  New  Jersey  court  does  not  hold 
otherwise.  It  is  considered  as  having  matured 
and  become  actionable  during  the  continuance 
of  the  estate.  The  right  of  action  accrues, 
if  at  all,  at  the  same  time  with  the  expiration 
of  the  lease,  and  not  afterwards.  But  in  the 
case  of  Beed  y.  Snowhill  the  court  says:  "The 
words,  *on  the  expiration  of  said  lease,'  in 
the  covenant,  construed  as  the  parties  under- 
stood them  at  the  time  the  lease  was  ex- 
ecuted, did  not  contemplate  any  other  end 
than  the  full  term  for  keeping  the  covenant." 
There  is  some  reason  for  saying  this  in  that 
case  which  does  not  obtain  in  the  case  at  bar. 
The  lessors  made  their  demand  for  repairs  soon 
after  the  surrender  of  the  lease,  but  did  noi 
bring  their  action  till  after  the  expiration  of 
the  original  term.  They  allowed  the  lessee  all 
this  time  in  which  to  make  the  repairs.  But 
was  it  necessary  for  them  to  do  so?  Was  there 
sufficient  reason   for  holding  that  when  tb« 
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parties  said,  "at  the  expiration  of  said  lease," 
they  meant  the  lat  day  of  October,  1884? 
With  all  due  respect  to  theemineDt  court  which 
announced  the  opinion  of  the  case,  I  must  re- 
gard this  view  as  extremely  doubtful.  If  the 
tenant  had  committed  a  large  amount  of  waste 
duriDg  the  first  half  of  the  term,  and  the  prem- 
ises had  then  been  taken  for  public  use  by 
condemnation  proceedings,  and  their  value  in 
their  damaged  condition  paid  In  such  proceed- 
ings, it  would  have  worked  the  expiration  of 
the  lease.  Would  the  lessors  have  been  with- 
out remedy  for  their  loss?  And  In  case  of  the 
shortening  of  the  term  of  the  lease  by  the  par- 
lies  by  sul^quent  contract,  and  the  consequent 
expiration  of  the  lease  at  an  earlier  date,  does 
it  follow  that  the  lessor  Is  without  remedy  for 
damage  done  or  permitted  to  the  leased  prem- 
ises by  the  lessee  during  his  tenancy?  With 
all  due  respect,  I  must  say  that  this  also  seems 
extremelv  doubtful. 

Counsel  for  plaintiff  in  error  says  in  a  final 
brief:  "The  expression,  *at  the  expiration  of 
this  lease/  has  been  judicially  defined  by  an 
appellate  court  of  repute," — and  refers  to  lUed 
V.  iSnawhill,  iupra.  And  further:  "No  case 
has  been  cited — not  one — which  would  in  the 
least  vary  or  antagonize  the  definition  of  the 
expression  laid  down  in  Reedr,  Snotohill.  The 
court  must  assume  that  the  contracting  parties 
used  the  expression  they  did  use  advisedly, 
and  that  they  meant  Just  what  they  said;  and, 
the  words  used  having  a  fixed  and  determined 
meaning,  no  other  can  be  given  to  them." 
The  trouble  with  this  is  that  In  Eeed  v.  JSn<ni>- 
Mil  the  court  did  not  attempt  to  define  any 
words,  and  did  not  adhere  to  the  meaning  of 
the  language  as  fixed  by  definitions  of  standard 
authors,  biic  simply  held  that  when  the  parties 
said  one  thing  they  meant  another.  The  lan- 
guage is  not  obscure  or  ambiguous,  or  even 
technical.  Bouvier  defines  "expiration"  in 
these  words:  "Cessation;  end;  as  the  expira- 
tion of  a  lease,  of  a  contract,  or  statute."  There 
are  a  number  of  ways  in  which  a  lease  may  be 
as  effectually  ended  as  by  the  lapse  of  its 
term,— as  by  merger,  by  condemnation  pro- 
ceedings, by  certain  wrongful  acts  of  the  ten- 
ant, by  the  death  of  either  landlord  or  tenant, 
in  case  of  a  tenancy  at  will,  etc.  And  when 
the  tenancy  so  terminates  before  the  expiration 
of  the  term  of  the  lease  the  lease  is  as  effectu- 
ally at  an  end  as  if  it  had  expired  by  the  lapse 
of  its  term.  No  rights  or  liabilities  can  after- 
wards accrue  under  it.  But  this  does  not  affect 
rights  or  liabilities  already  mature.  The  cove- 
nant in  the  lease  sued  on  in  the  case  at  bar 
is  very  broad, — suflBciently  so  to  include  in  its 
scope  actions  for  damages  in  the  nature  of 
waste,  and  other  actionable  damages  to  the 
leased  property,  done  or  permitted  by  plain- 
tiff in  error  during  her  tenancy,  and  not  re- 
paired at  the  time  of  the  expiration  of  the 
lease,  at  which  time  any  liability  for  its  breach 
accrues  and  matures.  The  opinion  of  the 
court  of  errors  and  appeals  in  the  case  of  Reed 

83  L.  a  A. 


V.  Snowhill  does  not  commend  itself  to  favor- 
able consideration.  It  was  rendered  over  seven 
years  ago,  but  it  does  not  seem  to  have  been 
either  followed  or  overruled,  but  rather 
ignored.  The  opinion  of  the  supreme  court 
(an  intermediate  appellate  court)  in  the  same 
case  seems  to  be  founded  in  the  better  reason. 
We  make  the  following  extract:  '*The  time 
for  performance  was  the  time  of  expiration  of 
the  lease.  The  lease  expired  by  reason  of  the 
surrender  as  effectually  as  it  would  have  ex- 
pired by  the  efilux  of  time  without  a  surren- 
der." The  court  of  errors  and  appeals  does 
not  attempt  to  deny  this.  That  court  simply 
holds  that  when  the  parties  used  the  words, 
"expiration  of  the  said  lease,"  they  did  not 
mean  what  they  said.  We  cannot  consent  to 
follow  even  that  able  court  in  making  a  coo- 
tract  of  lease  for  parties  different  from  the 
contract  they  make  for  themselves.  The  case 
of  Reed  T.SnowhUl,  however,  is  distinguishable 
from  the  case  at  bar  in  some  of  its  features. 
As  already  mentioned,  suit  was  not  brought  in 
that  case  until  after  the  expiration  of  the  origi- 
nal term  of  the  lease.  Nothing  was  said 
abont  the  condition  of  the  premises  in  the  con- 
tract of  surrender.  The  damage  to  the  prop- 
erty was  the  destruction  of  some  counters  and 
shelving,  and  the  painting  of  a  sign  in  large 
letters  on  the  front  of  the  building,  all  of  which 
could  be  repaired.  As  repair  was  not  demanded 
when  possession  was  taken,  it  might  be  con- 
sidered as  waived.  In  the  case  at  bar  the  good 
condition  of  the  premises  was  particularly 
mentioned  and  stipulated  for  in  the  agreement 
for  surrender,  showing  afiirmatively  that  do 
waiver  of  the  covenant  of  the  lease  was  in- 
tended. The  proposition  of  Frank  C.  Marshall 
was  terse,  and  to  the  point:  "I  will  give  you 
$100  to  release  me  from  further  care  of  the 
place."  This  is  not  asking  for  a  waiver  of  the 
covenant  to  return  the  properly  in  good  condi- 
tion. Besides,  it  is  accompanied  wfth  an  assur- 
ance that  the  property  shall  be  returned  in 
good  condition.  The  damage  in  the  case  at 
bar,  for  which  recovery  was  had,  was  such 
that  it  could  not  be  repaired,  and  a  demand  that 
it  should  be  would  have  been  futile.  Nothing 
could  be  done  after  the  1st  of  July  to  avoid  the 
damage  to  Ihe^hay  crop  for  that  year  by  the 
failure  to  irrigate  up  to  that  time.  Nothing^ 
could  be  done  to  pre  vent  diminution  of  the  hay 
crop  for  that  year,  and  probably  for  several 
succeeding  years,  by  the  trampling  of  the 
meadows.  As  it  would  have  been  useless  to 
make  such  demand,  no  presumption  can  arise 
from  its  not  being  made.  It  seems  best,  how- 
ever, not  to  place  the  refusal  to  follow  the  case 
of  Reed  v.  Snotohill  solely  on  these  distinctions, 
lest  it  be  inferred  that  in  a  parallel  case  that 
case  would  be  followed. 

The  dedaion  of  the  case  at  bar,  rendered  on 
the  original  hearing,  toiU  not  be  changed. 


Groesbeek*  Cb.  J.,  and  Potter.  .1. 

cur. 


con- 
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1.  That  the  only  notice  of  intentloii  to 
cUhlm  a  mechaalcs*  lien  required  by  statute 
te  the  filing  of  such  iotention  in  the  recorder's 
office  within  sixty  days  after  furnishing  the  ma- 
terials does  not  deprive  the  property  owner  of 
his  property  without  due  process  of  law.  If  the 
statute  existed  when  the  building  contract  was 
made. 

12.  That  a  mechanics*  lien  law  hampers 
the  freedom  of  the  property  owner's  action  in 
makinir  l\is  contract,  or:may  prevent  as  favora* 
ble  bids  as  might  be  procured  without  It,  is  not 
sufficient  reason  to  induce  the  court  to  set  aside 
the  law. 

3*  An  allei^tion  that  materials  were 
purchased  for  use  in  a  building,  and  were  ac- 
tually so  used,  sufficiently  alleges  that  theylwere 
sold  for  use  in  the  building  to  entitle  the  seller 
to  a  mechanlcR*  lien. 

4.  A  notice  of  lien  upon  a  bnildin§f  on  a 
lot  in  Haney*B  addition  to  a  certain  city,  which 
is  a  mistake  for  Henley's  addition,  there  being  no 
Haney's  addition,  is  sufficient  under  the  Indiana 
statutes  as  against  an  owner  who  himself  sug"- 
gested  the  filing  of  the  notice. 

<S.  Materials  ftamlshed  to  subcontract- 
ors ^ill.  under  the  Indiana  statute,  support  a 
mechanics'  lien  equally  with  those  furnished  to 
con  Tractors. 

^.  Filinf:  an  aecovnt  for  a  mechanics* 
lien  in  two  bills  of  particulars  for  convenience 
merely,  when  It  Is  In  fact  a  single  account,  will 
not  prevent  the  date  of  the  last  item  being  that 
from  which  to  reckon  the  time  for  filing  the  no- 
tice of  lien. 

Vf*  A  mechanics*  lien  will  not  be  de- 
feated by  the  fact  that  the  building  was  burned 
prior  to  the  tiling  of  the  notice  of  lien. 

(November  19,  IWow) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Blackfoni  County  in 
favor  of  plaintiff  in  an  action  brought  to  fore 
close  a  mechanics'  lien.    Affirmed. 

The  facts  are  slated  in  the  opinioDS. 

Messrs.  Carroll  A  Dean  for  appellants. 

Messrs.  John  Cantwell»  S.W«Cantwell« 
and  L.  B.  Simmons*  for  appellee: 

A  lien  is  only  given  for  labor  or  material  em- 
ployed or  furnished  in  the  construction  of  a 
building,  when  such  building  is  being  con- 
structed by  the  owner  thereof,  or  under  a  con- 
tract with  the  owner. 

Adams  v.  Buhler  116  Ind.  100;  Neeley  v.  Sea- 
right,  :il3  Ind.  818;  Colter  v.  Fiese,  45  Ind.  96. 

8ecuon  8  of  the  mechanics'  lien  law  provides 
that  a  person  wishing  to  acquire  such  a  lien 
shall  file  in  the  office  of  the  recorder  of  the 
county,  within  sixty  days  after  performing  the 
labor  or  furnishing  the  material,  notice  of  his 
intention  to  hold  a  lien,  and  specifically  setting 
forth  Ihe  amount  claimed. 

KoTS.— As  to  liens  of  subcontractors,  see  also 
Schroeder  v.  Galland  (Pa.)  7  L.  R.  A.  711,  and  note: 
Glass  V.  Freeburg  (Minn.)  16  L.  R.  A.  885,  and  note. 
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This  la  sufficient  notice  to  fill  the  requir»> 
ments  of  the  Constitution. 

Colter  V.  Frene,  supra;  Barker  v.  Buell,  85 
Ind.  297;  Phillips,  Mechanics'  Liens,  8d  ed. 
g  83a,  p.  51;  White  v.  MiUer,  18  Pa.  52. 

When  an  owner  contracts  for  the  CQnstnio- 
tion  of  a  building  on  his  premises  he  thereby 
authorizes  the  purchase  of  all  materials  neces- 
sary to  the  construction  of  the  building  con- 
tracted for,  and  it  is  immaterial  to  him,  and 
does  not  affect  the  validity  of  the  lien  for  such 
material,  whether  furnished  at  the  request  of 
the  original  contractor  or  of  a  subcontractor. 

Barf^er  v.  Buell,  and  Neeley  v.  Seabright,  SU' 
pra;  Hamilton  v.  Naylor,  72  Ind.  171;  Adams 
V.  Buhler,  supra;  Ferguson  ▼.  Detpo,  8  Ind. 
App.  628. 

A  mechanics'  Ifen  law  allowing  thirty  days 
after  the  completion  of  the  building  in  which 
to  give  the  owner  notice  that  a  lien  is  claimed 
for  work  done  or  material  furnished  the  con- 
tractor, has  been  held  constitutional. 

Colt  Mfg.  Co.  V.  Falls,  90  Tenn.  466;  Phillips, 
Mechanics'  Liens,  3d  ed.  §  38(i.  pp.  51,  6'i. 

To  make  the  complaint  good  it  mast  show 
that  the  materials  furnished  by  the  plaintiffs 
were  furnished  for  use  in  the  erection  of  the 
building.  But  in  order  to  detetmine  whether 
or  not  the  allegations  on  this  point  are  suffi- 
cient, the  entire  complaint  must  be  consid- 

Srott  V.  Oolfltngftorst,  128  Ind.  268;  Adamson 
V.  Shatter,  8  Ind.  App.  448;  Leeper  v.  Myers, 
10  Ind.  App.  814. 

The  right  to  the  lien  became  vested  at  the 
time  the  material  was  furnished. 

TayUyr  v.  Dahn,  6  Ind.  App.  672;  Ooodbub  v. 
Hornung,  127  Ind.  181. 

As  to  appellants  their  lien  would  be  valid 
though  recorded  in  the  wrong  book  or  not  re- 
cords at  all. 

Adams  v.  Buhler,  IJl  Ind.  66;  Wilson  v. 
Logue,  Id.  191;  Adams  v.  Shaffer,  182  Ind.  881; 
Leeper  v.  Myers,  10  Ind.  App.  314. 

If  there  appears  enough  in  the  description 
to  enable  a  party  familiar  with  the  location  to 
identify  the  building  intended  to  be  described 
it  will  be  sufficient. 

Phillips,  Mechanics'  Liens,  §  879. 

The  mechanics'  lien  law  is  highly  remedial, 
and  it  should  be  liberally  construed  so  as  to 
advance  the  remedy. 

Lindfey  v.  Cro»s,  81  Ind.  106;  MeElwaine  v. 
Hosey,  135  Ind.  481;  Coburn  v.  Stephens,  137 
Ind.  688;  Quaack  v.  Sehmid,  131  Ind.  185;  DaU 
ton  V.  Hoffman,  8  Ind.  App.  101. 

It  is  only  necessary  that  the  notice  be  filed 
within  sixty  days  after  the  furnishing  of  the 
last  item  of  the  bill. 

Hubbard  v.  Moore.  132  Ind.  178;  Crawfords- 
tilte  V.  Boots,  76  Ind.  32;  Ooodbub  v.  Hornung, 
supra:  Hamilton  v.  Nay  lor,  72  Ind.  171;  Thomas 
V.  Kiblinger,  77  Ind.  85. 

The  notice  is  not  required  to  be  filed  before 
the  destruction  of  a  building,  but  within  sixty 
days  after  the  furnishing  of  the  last  item  of 
material,  and  the  *ien  relates  back  to  the  time 
when  the  materialman  began  furnishing  the 
material. 

Rev.  Stat.  1894,  g  7258;  Fleming  ▼.  Bumga^ 
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ner,  29  Ind.  424;  Kellenberger  v.  Boyer^  87  iDd. 
188;  Mark  v.  Murphy,  76  Ind.  584;  Qoodbub  v. 
ffornvng,  svpra. 

The  lien  cuuld  not  be  defeated  by  the  de- 
stniction  of  the  bui]<;)ing  by  fire,  or  by  any 
other  means. 

Phillips,  Mechanics'  Liens,  §  804a;  Freeman 
V.  Carnon,  27  Minn.  516;  MeLttughlin  ▼.  Oreen, 
48  Miss.  175;  Clark  ▼.  Parker,  58  Iowa, 
609. 

Howard,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  for  the  foreclosure  of  a 
mechanics'  lien,  brought  by  appellees  against 
appellants.  There  was  a  trial  by  the  court, 
and  a  finding  and  decree  in  favor  of  the  ap- 
pellees. The  errors  assigned  and  argued  on 
this  appeal  call  in  question  the  correctness  of 
the  court's  action  in  overruling  the  demurrer 
to  the  complaint,  in  overruling  the  motion  to 
strike  out  parts  of  tne  complaint,  and  in  over- 
ruling the  motion  for  a  new  trial. 

The  complaint  shows  that  appellants  entered 
Into  a  contract  with  a  firm  named  Challenger 
A  Carey  for  the  erection  of  a  dwelling  bouse 
on  premises  owned  by  appellants,  the  contract- 
ors to  furnish  all  materials  for  the  building; 
and  that  the  contractors  sublet  a  part  of  the 
work  to  another  firm,  named  Sanders  Bros., 
who  were  to  furnish  all  materials  in  the  part 
constructed  by  them.  The  appellees  furnished 
the  mateiiHls  used  by  both  contractors  and 
subcontractors.  A  bill  of  particulars,  showing 
the  materials  furnished,  and  also  the  dates  of 
the  several  items,  is  made  a  part  of  the  com- 
plaint, as  is  also  a  copy  of  the  notice  to  hold  a 
lien,  filed  in  the  recorder's  office.  The  action 
was  brouirht  under  the  provisions  of  the 
mechanics'  lien  law  of  1883  (Acts  18b8.  p.  140), 
as  amended  by  the  act  of  1889  (Acts  1889, 
p.  257),  and  by  the  act  of  1891  (Acts  1891. 
p.  28),  ^  7255,  Rev.  Stat.  1^94  (Elliott's  Supp. 
§  1688),  and  following  sections. 

In  support  of  the  demurrer  to  the  complaint 
it  is  first  contended  that  the  mechanics'  lien 
law  of  this  state  is  invalid  as  repugnant  to  §  1, 
art.  14,  of  the  Constitution  of  the  United 
States,  which  provides  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  properly 
without  due  process  of  law.  This  contention 
is  based  upon  the  provisions  of  §  8  of  the 
mechanics'  lien  law  (Rev.  Stat.  1894.  g  7267; 
Elliott's  Supp.  §  1690),  which  provides  that 
any  person  wishing  to  acquire  such  a  lien' upon 
any  property  shall  file  in  the  recorder's  office, 
*'at  any  time  within  sixty  days  after  perform- 
ing such  labor  or  furnishing  such  materials." 
notice  of  his  intention  to  bold  such  lien.  This 
notice— the  only  one  provided  for  in  the  stat- 
ute— is  insufficient,  say  counsel,  to  secure  that 
due  process  of  law  referred  to  by  the  Federal 
Constitution  before  the  fixing  of  a  lien  upon 
the  citizen's  property.  Under  the  law  as 
enacted,  counsel  contend,  anyone  may  perform 
labor  or  furnish  material  in  the  construction  of 
a  building  for  a  landowner,  without  sucb 
owner's  knowledge  or  consent,  and  then  secure 
a  lien  upon  the  land  and  building  bv  noiice 
filed  after  the  work  is  done  or  materials  fur- 
nished. It  is  said  that  the  property  owner 
should  have  notice  at  or  before  the  doing  of 
the  work  or  the  supplying  of  the  materials,  so 
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that  he  may,  if  be  wishes,  prevent  the  doing  of 
such  work  or  the  furnishing  of  such  materials, 
and  so  keep  his  property  free  of  the  lien.     li 
has  often  been  held  that  every  statute  under 
which  a  contract  is  made  enters  into  and  forms 
a  part  of  sucii  contract.    The  appellants,  in  the 
contract  for  the  erection  of  the  dwelling  bouse 
upon  their  property,  are  therefore  cbar^able 
with  knowledge  of,  and  are  bound  by  all  of 
the  provisions  of,  our  mechanics'  liec  law  tbea 
in  force.    By  the  terms  of  the  agreement  en- 
tered into,  the  contractors  were  to  (urnish  all 
materials  neces.«ary  for  the  construction  of  tbe 
building.    This  was  notice  that  such  materials 
were  to  be  furnished;    and    the   law  under 
which  the  contract  was  made  was   further 
notice   that  the  building   and  ground  upon 
which  it  was  to  be  en*cted  would  be  liable  to  a 
lien  for  the  value  of  tbe  materials  so  furnished. 
The  only  uncertainty  left  was  whether  those 
who  should  furnish  the  material  would  claina 
the  lien    therefor.    That  uncertainty  is  pro- 
vided for  in  the  statute,  which  requires  thai 
the  notice  of  intention  to  hold  the  lien  be  filed 
in  the  recorder's  office  within  sixty  daya.    The 
owner  has,  consequently,  ample  means  of  pro- 
tection, and  is  not  liable  to  a  lien  without 
notice,  nor  to  have  bis  property  taken  without 
due  process  of  law. 

It  is  intimated  that  the  law  hampers  the  free- 
dom of  action  of  tbe  property  owner;  that  be 
may  desire  to  pay  the  contractor  in  advance,  or 
to  pay  him  by  an  exchange  of  other  properly 
for  the  erection  of  the  building:  and  that  it 
may  be  an  inconvenience,  or  induce  tbe  con- 
tractor to  bid  higher  for  the  work,  if  payment 
is  to  be  delayed  for  sixty  days  after  the  work 
is  done.  These,  however,  are  considerations 
that  should  be  addressed  to  tbe  legislature,  and 
not  to  the  courts.  Besides,  it  is  to  be  remem- 
bered that  without  the  right  to  a  lien  on  the 
property  laborers  and  materialmen  would  in 
many  cases  have  no  security  for  their  toil  or 
the  materials  furnished  by  them.  The  laborer 
is  worthy  of  his  hire,  and  the  seller  of  goods 
Ought  to  be  paid  for  them.  As  the  law  stands, 
all  parties  are  secured  in  their  rights.  Tbe 
owner,  by  seeing  that  laborers  and  material- 
men are  paid,  or  by  keeping  back  for  sixty 
days  from  the  contractor  sufficient  to  make 
such  payment,  is  in  no  danger  of  having  to  pay 
twice  for  liis  building:  while  at  the  same  time 
the  man  whose  labor  or  material  has  gone  into 
the  building  can  look  to  the  building  itself, 
and  to  the  ground  upon  which  it  stands,  for 
his  security.  The  property  owner  enjoys  the 
benefit  of  this  work  and  of  this  material,  and  it 
is  but  Just  that  he  should  be  charged,  for  at 
least  sixty  days,  with  tbe  responsibility  of  see- 
ing that  they  are  paid  for. 

It  is  next  urged  that  tbe  complaint  is  insuffi- 
cient as  not  afleging  *Hhat  the  plaintiffs  sold 
the  material  to  the  contractors  and  subcontract- 
ors, respectively,  to  be  used  in  the  building 
against  which  the  lien  is  sought  to  be  enforced.'* 
The  allegations  as  to  both  contractors  and  sul>- 
contrac  ors  are  that  they  "purchased  of  the 
plaintiffs  cement  and  other  materials  for  use 
m  the  construction  and  erection  of  said  build 
ing  of  the  value  of,  .  .  .  a  bill  of  particulars 
of  which  is  filed  herewith,  .  .  .  which  said 
materials  so  furnished  by  the  plaintiffs  to  said 
[contractors  and  subcontractors]  were  by  them 
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tued  in  the  consiniction  of  eaid  buildiDg." 
Tbe  bill  of  particulars  and  the  notice  of  the 
intention  to  file  lien,  each  made  a  part  of  the 
complaint,  also  show  that  the  materials  were 
furnished  ''to  the  contractors  and  subcon- 
tractors to  be  used  Id  the  building  against 
which  the  lieo  is  sought  to  be  enforced."  It 
would  be  extremely  technical  to  hold  that  ma- 
terials alleged  to  have  been  purchased  for  use 
in  tbe  building  were  not  thereby  shown  to  have 
been  sold  to  be  used  in  the  building;  particu- 
larly when  it  is  alleged  that  the  materials  were 
actually  so  used. 

A  third  reason  advanced  to  show  that  the 
demurrer  should  have  been  sustained  to  the 
com  plaint  is  that  the  notice  of  intention  to  bold 
a  lien  does  not  contain  a  sufficient  description 
of  the  property.  The  complaint  alleges  a  mis- 
take in  tbe  description  as  stated  in  the  notice, 
and  asks  for 'a  reformation.  Tbe  real  estate 
was  described  in  the  notice  as  a  part  of  outlet 
No.  21  in  Haney's  addition  of  outlots  to  the 
town  of  Hartford  City,  whereas  it  should  have 
been  a  part  of  outlot  No.  21  in  Henley's  addi- 
tion of  outlets  to  the  town  of  Hartford  City. 
It  is  alleged  that  there  is  no  such  tract  of 
ground  as  outlot  No.  21  in  Haney's  addition  of 
outlots  to  tbe  town  of  Hartford  City:  that  the 
location  of  the  house  as  on  outlot  No.  21  In 
Henley's  addition  of  ouilots  to  the  town  of 
Hartfurd  City  was  well  known;  that  said  con- 
tractors never  contracted  to  erect  any  other 
building  for  appellants  in  tbe  town  of  Hartford 
City;  and  that  said  building  was  the  only 
dwelling  house  erected  by  anyoae  for  appel- 
lants in  said  town  at  any  time  within  the  past 
ten  years.  It  is  further  alleged  that  tbe  notice 
of  the  lien  was  tiled  by  appellees  at  the  sut;- 
gestion  and  request  of  appellants,  and  that  the 
appellants  then  well  knew,  and  still  know,  that 
the  property  intended  to  be  described  in  said 
notice  was  the  property  in  question.  The  stat- 
ute providing  for  notice,  svpra  (Rev.  8tat. 
Ib94.  §  7257),  declares  that  "any  descripiion 
of  the  lot  or  land  in  a  notice  of  lien  will  be 
sutiScient  if,  from  such  description  or  any  ref- 
erence therein  the  lot  or  land  can  be  identified." 
In  the  case  before  us,  tbe  reference  in  the  no- 
tice to  the  building  and  to  the  appellants  as 
owners  might  sufficiently  identify  the  lot.  It 
has  been  held,  in  addition,  that  Indefinite  de- 
scriptions of  property  in  such  notices  may  be 
aided  by  extrinsic  evidence  under  proper  aver- 
menu.  White  v.  Stanton,  111  Ind.  540.  See 
also  Newcomer  v.  Hutddngs,  96  Ind.  119;  Mc- 
Namee  v.  Ravek,  128  Ind.  69;  Coburn  v. 
Stephens,  137  Ind.  688.  We  think  that  under 
our  liberal  statutes  and  decisions  in  relation  to 
mechanics'  liens,  the  description  may  be  con- 
sidered sufficient,  at  least  as  to  a  party  to  the 
building  contract,  who  also  himself  suggested 
the  filing  of  the  notice. 

Counsel  next  claim  that  tbe  court  erred  in 
overruling  appellants'  motion  to  strike  out  parts 
of  the  complaint.  The  parts  of  the  complaint 
which  appellants  desired  to  be  striken  out  re- 
late to  the  materials  furnished  to  the  subcon- 
tractors. The  items  ordered  by  the  subcon- 
tractors were  furnished  by  appellees  before  the 
furnishing  of  all  the  items  ordered  by  the  con- 
tractors. All  the  items,  however,  both  those 
ordered  by  the  contractors  and  those  ordered 
by  the  subcontractors,  were  furnished  from 
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time  to  time  for  the  building  in  question.  We 
see  nothing  in  the  point  attempted  to  be  made. 
Tbe  statute  evpra  (Rev.  Stat.  1894,  §  7255) 
places  subcontractors  in  tbe  same  category  with 
contractors  so  far  as  the  right  to  acquire  a  lien 
is  concerned;  and  we  can  see  no  difference  in 
the  rights  of  those  who  furnish  materials  to 
contractors  and  those  who  furnish  them  to 
subcontractors.  Both  contractors  and  subcon- 
tractors have  the  right  to  order  materials  and 
employ  labor  for  buildings  under  contract.  If 
the  materials  are  furnished  for  the  building  to 
one  who  has  authority  to  place  them  in  it,  and 
they  are  so  placed  in  the  building,  the  right  to 
a  materialman's  lien  is  thereby  acquired.  See 
Barlrer  v.  BueU,  35  Ind.  297. 

A  like  contention  is  made  in  discussing  the 
motion  for  a  new  trial.  The  account  filed  by 
appellees,  although  for  convenience  and  accur- 
acy of  reference  filed  in  two  bills  of  particu- 
lars, is  in  all  essentials  a  sincrle  account  of  ma- 
terials furnished  for  appellants' dwelling;  and, 
the  notice  of  intention  to  hold  a  lien  therefor 
being  filed  within  sixty  days  from  the  furnish- 
ing of  tbe  last  item,  the  lien  relates  back  to  and 
includes  the  whole  account 

Something  is  said  as  to  evidence  introduced 
to  show  that  the  building  whs  burned  prior  to 
tbe  filing  of  the  notice  of  intention  to  hold  the 
lien.  We  do  not  perceive  the  relevancy  of  this 
evidence  as  to  appellees'  lien.  Tbe  building 
was  not  in  appellees'  care,  nor  were  they  re- 
sponsible for  Its  safety.  The  lien  attached 
with  the  furnishing  of  the  materials,  provided 
only  the  notice  was  duly  driven.  That  the 
building  should  be  destroyed  was  not  anything 
which  could  affect  appellees,  unless,  indeed, 
their  security  were  thereby  impaired.  The 
lien  on  the  land  remained  intact.  See  Sdott  v. 
QMinghorit,  128  Ind.  268. 

The  judgment  is  affirmed, 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which,  on  February  21, 
1896,  Howard,  J.,  handed  down  the  follow- 
ing opinion: 

We  were  of  opinion  that  the  validity  of  the 
mechanics'  lien  law  of  this  state  was  fully  con- 
sidered and  affirmed  in  the  original  opinion. 
That  law  does  not  provide  for  depriving  an 
owner  of  his  property  without  his  consent. 
On  the  contrary,  the  law,  which  enters  into 
and  forms  a  part  of  his  building  contract,  is 
notice  to  him  that  his  land  and  the  building  to 
be  erected  thereon  are  liable  to  a  lien  for  the 
value  of  the  labor  and  materials  which  may 
enter  into  its  construction.  He  voluntarily 
contracts  for  this  labor  and  material,  with  no- 
tice, from  the  statute,  of  the  inchoate  lien 
thereby  authorized.  The  statute,  moreover, 
in  the  interest  of  the  owner,  prevents  the  fix- 
ing of  tbe  lien  unless  notice  be  given  him  within 
sixty  days  from  the  time  of  the  furnishing  of 
the  labor  or  material.  His  property  is  there- 
fore not  taken  without  due  process  of  law. 
See  Colter  v.  Frese,  45  Ind.  96.  So  it  is  said, 
in  Phillips  on  Mechanics'  Liens,  8d  ed.  §  38a.* 
"A statute  giving  a  subcontractor  a  direct  lien 
is  not  unconstitutional  as  forfeiting  tbe  own- 
er's property  to  persons  with  whom  he  never 
contracted.  The  owner  contracts  with  refer- 
ence to  the  law  which  fives  the  lien  for  work 
and  labor  furnished  to  his  contractor  by  jour- 
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Deymen  and  others."  it  (a  further  said,  by 
the  authority  cited,  and  in  the  same  section, 
that  a  provision  in  a  mechanics'  lien  law  which 
allows  a  laborer,  mechanic,  or  workman 
'*  thirty  days  after  the  building  is  completed 
or  the  contract  of  such  laborer,  mechanic,  or 
workman  shall  expire  or  he  be  discharged,  in 
which  to  give  the  owner  written  notice  that  a 
lien  is  claimed  for  such  labor  and  material  as 
have  been  furnished  the  contractor,  does  not 
render  the  act  unconstitutional.  The  owner 
may.  by  contract  or  indemnity  bond,  protect 
himself  against  double  payment  for  such  labor 
and  material."  The  same  author  also,  in  said 
section,  observes:  "In  Wisconsin  it  is  held 
that  a  law  giving  subcontractors  a  lien  with- 
out regard  to  the  contract  price  or  sum  due 
the  contractor  if>  valid.  The  property  has 
been  enhanced  in  value  by  the  labor  and  ma- 
terials." Mallory  v.  La  Crowe  Abattoir  Go,  80 
Wis.  170.  And,  in  answer  to  what  is  said  by 
•counsel  for  appellant  on  the  authority  of 
John  Spry  Lumber  Co,y.  8auU  8av,  Bank,  L, 
4t  T,  Co,  77  Mich.  199,  6  I^  R.  A.  204,  we 
may  add  (also  from  Phillips  on  Mechanics' 
Liens,  same  section):  "The  consent  of  the 
owner  is  the  basis  of  a  lien.  His  proper  ty  can 
be  taken  only  by  his  consent  or  default.  A 
law  which  gives  a  mecl\anics'  lien  for  laborer 
materials,  regardless  of  the  contract  of  the 
owner,  so  that  his  property  may  be  taken  to 
pay  for  service  he  never  bargained  for  nor  con- 
aeoted  to,  is  unconstitutioual."  And  the  Mich- 
igan statute,  to  which  counsel  refer,  is  in- 
stanced by  the  author  as  one  subject  to  such 
infirmity,  and  hence  void.  The  statute  in  the 
case  at  bar,  however,  is  one  with  reference  to 
which  appellants  entered  into  their  building 
contract,  and  according  to  which  they  con- 
sented to  the  lien  that  followed.  Such  consent 
included  an  agreement  tnat  those  who  should 
furnish  to  the  contractors  and  subcontractors 
the  material  which  should  go  into  the  building 
might  have  sixty  days  after  furnishing  the 
same  within  which  to  give  notice  of  their  in- 
tention to  hold  such  lien.  We  have  no  doubt 
of  the  constitutionality  of  the  law. 

As  to  the  sufficiency  of  the  complaint  in  re- 
lation to  the  furnishing  of  the  material,  it  may 
be  said,  as  was  said  by  Judge  Mitchell  in 
NeeUy  ▼.  Seariglit,  118  Ind.  816:    "  While  the 


averments  in  that  regard  are  not  as  direct  and 
specific  as  they  might  have  been,  they  are 
nevertheless  sufficient.    .    .    .    Takfog  these 
averments  all  together,  and  the  infereoce  neces- 
sarily arises  that  the  materials  were  furnished 
for,  and  used  in,  the  erection  of  the  dwelling. 
Lawton  v.  Ga^e,  78  Ind.  60."    So,  for  the  de- 
scription of  the  property,  while  imperfect,  yet 
we  think  it  satisfies  the  liberal  provision  of  the 
statute  (flev.  Stat.  1894,  §  7257;  Acts  1889, 
p.  258),  that* 'any  description  of  the  lot  or 
land  in  a  notice  of  a  lien  will  be  sufficient  If, 
from  such  description,  or  any  reference  there- 
in, the  lot  or  land  can  be  identified."    There 
was  certainlv  sufficient  in  this  description  to 
identify  the  lot.    In  fact,  it  was  identified,  and 
that  without  any  shadow  of   doubt  or  un- 
certainty.   Ey  force  of  the  statute,  as  soon  as 
the  notice  is  given,  the  lien  created  at  once  re- 
lates back  to  the  date  when  the  labor  was  first 
done  or  the  materials  first  furnished.     And  this 
lien  is  upon  the  land  as  well  as  upon  the  build- 
ing.    We  are  therefore  unable  to  perceive  bow 
the  lien  could  be  lost  bv  the  injury,  removal, 
or  destruction  of  the  building.     The  laborer  or 
materialman  is  responsible  for  none  of  these 
things.    They  have  not  the  custody  or  control 
of  tlie  propeity.     One  who  worked  upon  the 
building  or  furnished  materials  for  it  would 
not,  on  account  Of  the  destruction  of  the  prop- 
erty, lose  his  right  to  a  personal  claim  against 
the  person  with  whom  he  had  contracted  to  do 
such  work  or  furnish  such  material,    fiut  the 
statute,  as  we  have  seen,  provides  for  a  lien  on 
the  property  as  a  security  for  such  personal 
claim;  and  the  lien  no  more  than  the  claim 
can  be  lost  by  any  injury  to  the  building.  The 
purpose  of  the  statute  would  often  be  liable  to 
be  defeated,  if,  by  a  removal  of  the  building 
from  the  land,  or  by  its  destruction,  the  lien 
should  also  be  destroyed.    tSee  Phillips,  Me- 
chanics' Liens,  §§  12,  804a,  and  authorities 
cited.    In  the  latter  section  the  author  says: 
**  If  the  lien  is  once  fixed  on  the  realty,  it 
dines  to  the  land  after  the  destruction  of  the 
building.     Moreover  the  lien  attaches  to  the 
money  received  on  sale  of  the  land  and  rem- 
nants of    the  mill  and    machinery/'— citing 
Paddock  v.  Stoyt,  121  III.  571. 
The  petition  it  aterruUd. 
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1.   Taxes  ueeming  during  a  life  estate 
are  liens  on  that  estate  alone  and  not  on 


the  fee  in  the  property,  where  the  laws  require 
ttiem  to  be  nasessed  in  the  name  of  the  owner,  and 
make  his  personalty  liable  to  their  payment. 

8«  A  remainderman  who  offletoosly 
pays  taxes  assessed  to  a  life  tenant  and  for 
which  the  remainder  was  not  liable  cannot  Im 
Bubstituted  to  the  state's  Hen  on  the  life  estate  for 
the  amount  so  paid. 


Note.— 77i«  effect  on  estates  in  reveritUm  or  remain- 
der of  a  tax  sale  during  the  exiAenu  of  a  life  ee- 
tate, 

I.  In  QtneraL 

II.  When  eale  Mnds  the  remainderman, 
IIL  When  remainder  not  affected,  • 

IT.  Remedy  of  remainderman  when  eaU  affecte  hia 
eetaU* 

As  to  the  duty  Imposed  upon  a  life  tenant  to  pay 
38  L.  It  A. 


taxes,  see  note  to  Defreeae  v.  Lake  (Mich.)  and  St. 
Paul  Trust  Ck>.  v.  Mlntzer  (Minn.)  3S  L.  R.  A.  744. 
and  760. 

The  effect  of  a  tax  sale  on  land  held  by  a  life  teo- 
aDt  will  be  found  treated  of  in  note  to  Bstabrookv. 
Royon  (Ohio)  82  L.  R.  A.  80&. 

Upon  the  question  of  adverse  possession  against 
remaindermen  and  owners  of  future  estates,  see 
note  to  Olndrat  ▼.  Western  Railway  of  Alabama 
(Ala.)  19  L.  R.  A.  888. 
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APPEAL  bj  defendaot  from  a  decree  of  the 
Chancery  Coart  for  Shelby  County  ap- 


pointing a  receiver  to  collect  the  rents  of  tb« 
life  estate  belonging  to  defendant  and  enjoin- 
ing defendant  from  interfering  with  them. 


The  oases  upon  this  subject  show  two  distinct 
<dootrines,  under  one  of  wbicb  the  tax  sale,  if  valid, 
-ertloirulabes  all  prior  titles  of  whatsoever  nature 
or  kind,  while  under  the  other  only  the  estate  of 
the  then  present  oooupier  or  owner  Js  affected  by 
the  sale. 

The  former  doctrine  is  held  in  the  following 
'etates:  Arkanaas,  District  of  Ck>lumbla,  GFeorirla, 
Illinois,  Indiana,  Kansas,  Massachusetts,  Michigan, 
New  Hampshire,  New  York,  Ohio,  Pennsylvania, 
Vermont,  West  Virfflnia,  and  Wisconsin.  The  Su- 
preme Court  of  the  United  States  also  holds  the 
•aame  theory. 

-  The  doctrine  which  limits  the  sale  to  the  estate  of 
the  life  tenant  is  upheld  in  Alabama,  Connectiont, 
Iowa,  Kentucky,  Mississippi,  New  Jersey,  Rhode 
Island,  Tennessee,  Y irfflniii,  and  Washington.  And 
It  would  seem  that  the  same  rule  prevails  in  Mis- 
souri. 

I.  Jfi  QetuToL 

In  Thompson  v.  McOorkle,  186  Ind.  497,  where  the 
land  was  listed  as  that  of  the  husband  alone,  and 
'the  wife  claimed  dower  as  against  the  purchaser,  in 
-answer  to  the  contention  of  counsel  that  a  tax  title 
was  not  a  derivative  one,  that  it  does  not  come  from 
the  owner,  but  from  the  sovereign;  that  the  pur- 
•chaser  does  not  derive  title  through  the  former 
-owner;  that  there  Is  no  privity  between  them;  and 
that  taxes  are  not  laid  upon  titles  but  upon  the 
land,— the  court  quoted  with  approval  the  law  as  laid 
down  in  Blackwell  on  Tax  Titles,  as  follows:  ''In 
those  states  where  the  tax  is  a  charge  upoa  the  land 
«looe,  where  no  resort,  in  any  event.  Is  contem- 
plated asrainst  the  owner  or  his  personal  estate,  and 
where  the  proceeding  is  strictly  in  rem^  the  tax  deed 
will  undoubtedly  have  the  effect  to  destroy  all 
prior  interests  in  the  estate,  whether  vested  or  con- 
tingent, executed  fMr  executory,  and  those  in  pos- 
'•eesion.  reversion,  and  remninder.  In  such  case, 
the  tax  law  itself  is  notice  to  the  whole  world  of  the 
liability  of  the  land  for  all  public  assessments,  etc. 
...  On  the  other  hand,  where  the  law  requires  the 
land  to  be  listed  in  the  name  of  the  owner  of  the 
fee,  or  of  any  other  Interest  in  the  estate,— provides 
for  a  personal  demand  of  the  tax,  and  in  case  of  de- 
fault authorises  the  seizure  of  the  body  or  goods  of 
the  delinquent,  in  satisfaction  of  the  tax,  and  In 
terms,  or  upon  a  fair  construction  of  the  law,  per- 
■mits  a  sale  of  the  land  only,  when  all  other  remedies 
tiave  been  exhausted,— then  the  sale  and  convey- 
ance by  the  offloer  passes  only  the  interest  of  him 
In  whose  name  it  was  listed,— upon  whom  the  de- 
mand was  made,— who  had  notice  of  the  proceed- 
ings, and  who  alone  can  be  regarded  as  legally  de- 
linquent. In  such  cases  the  title  is  a  derivative 
one,  and  the  tax  purchaser  can  recover,  in  eject- 
ment, only  such  interest  as  he  may  prove  to  have 
been  vested  in  the  defaulter  at  the  time  of  the  as- 
sessment. Any  other  construction  of  laws  contain- 
ing such  provisions  would  be  in  violation  of  the 
•spirit  which  moved  the  legislature  to  enact  them, 
And  be  the  means  of  depriving  innocent  persons  of 
their  estates.** 

And  the  same  rule  was  expressed  in  Cnim  v.  Cot- 
ting,  S  Iowa,  411, 416,  in  the  foUovring  language: 
**If  the  tax  title  is  a  derivative  one,  then  the  pur- 
Hchaaer  sr  grantee  takes  the  title  of  the  owner 
Against  whom  it  was  taxed,  with  all  its  rights,  privi- 
leges, and  encumbrances.  For  if  he  derives  his 
title  from  the  tax  owner,  so  to  speak,  he  will  take 
it  with  the  benefits  of  the  covenants  running  with 
the  land,  and  the  burdens  attaching  to  it.  A  stream 
«annot  rise  higher  than  the  fountain.   On  the  other  I 


hand,  if  the  tax  deed  clothes  the  purchaser  with  a 
new  title  in  the  nature  of  an  independent  grant 
from  the  sovereign  authority,  barring  or  extin- 
guishing the  prior  titles,  then  the  purchaser  takes 
the  cstatawithoutany  possible  encumbrances,  and, 
of  course,  without  any  claims  or  equities  growing 
out  of  or  connected  with  the  prior  titles.** 

So,  in  Osterberg  v.  Union  Trust  Co.  113  U.  S.  424, 28 
L.  ed.  064.  it  is  said:  "A  lien  for  taxes  .  .  .  attaches 
to  the  ret  without  regard  to  individual  ownership, 
and  when  it  is  enforced  by  sale  pursuant  to  the 
statute,  prescribing  the  mode  of  assessing  and  col- 
lecting them,  the  purchaser  takes  a  valid  and  un- 
impeachable title.** 

Where  there  Is  nothing  in  a  statute  that  requires 
the  tax  commissioners  to  hunt  up  the  owner  or  to 
make  the  tax  out  of  personal  property  of  his,  or 
which  may  be  found  upon  the  land,  it  Is  a  direct  tax 
on  the  land  and  all  the  estates,  interests,  and  claims 
connected  with  or  growing  out  pf  the  land,  and 
upon  nonpayment  of  taxes  all  to  forfeited  to  the 
United  States  and  passes  with  the  sale  to  the  pur- 
chaser subject  only  to  the  right  of  redemption,  the 
title  in  that  respect  being  defeasible,  but  In  all 
other  respecto  perfect,  complete,  and  entire.  Tur- 
ner V.  Smith,  81  U.  S.  14  WaU.  568. 80  L.  ed.  724, 728. 

In  a  case  where  the  plaintiff  sought  to  reoovsr 
damages  occasioned  by  the  nonpayment  of  taxes  by 
th9  life  tenant,  which  caused  a  forfeiture  of  the  es- 
tate of  the  remaindennan,  it  was  held  that  if  a  ten- 
ant for  life  deems  that  taxes  assessed  upon  the  land 
are  Illegal  or  excessive,  he  should  inform  the  rever- 
sioner or  remainderman,  so  that  he  may  be  indem- 
nified against  the  loss  if  such  payment  to  Instoted 
upon.   Stetson  v.  Day,  61  Me.  484. 

n.  When  $aJls  Mnds  the  remafnderman. 

Under  the  Alabama  statute,  and  prior  to  the  Code 
of  188S,  a  sale  of  land  for  unpaid  taxes  was  a  sale  of 
the  fee  simple,  and  not  of  the  taxpayer*s  Interest 
only.  Tborlngton  v.  Montgomery,  88  Ala.  648, 668b 
In  this  case  the  court  stated  that  the  failure  te  pay 
taxes  by  a  tenant  for  life,  or  by  someone  for  him« 
might  result  In  the  loss  of  the  entire  estate,  and 
that  the  tax  assessed  was  a  charge  and  lien  on  the 
land  Itself,  as  well  as  a  legal  liability  resting  on  the 
taxpayer. 

Thto  principle  to  also  borne  out  by  the  decisions 
of  the  court  in  Jones  v.  Randle,  68  Ala.  268.  where. 
In  passing  on  the  quantum  of  interest  acquired  by 
a  purchaser  at  a  sale  of  real  estate  for  unpaid 
taxes,  the  court  stated  that  the  statement  of  the  law 
as  laid  down  in  the  early  case  of  Dyer  v.  Branch 
Bank.  14  Ala.  622,  to  the  effect  that  on  a  sale  of  land 
assessed  to  a  person  whose  duty  It  was  to  pay  the 
taxes  for  that  year,  the  purchaser  acquired  only 
the  interest  of  that  person,  was  not  a  proper  con- 
struction of  the  present  law,  and  that,  on  the  con- 
trary, whenever  lands  were  properly  sold  and  con- 
veyed for  unpaid  taxes  imposed  upon  the  lands 
themselves,  the  purchaser  acquired  the  fee  simple; 
and  in  support  of  such  contention  the  court  cited 
and  approved  of  the  case  of  Doe,  Dunn,  v.  Hearick, 
14  Ind.  242. 

But  the  Code  of  1886, 1  602,  would  seem  to  have 
changed  the  doctrine  in  that  state  so  that  the  case 
of  Dyer  v.  Branch  Bank,  supra,  may  still  be  consid- 
ered law.    See  infra^  III. 

Although  the  precise  question  does  not  seem  to 
hsve  arisen,  the  doctrine  in  Arkansas  would  ap- 
pear to  be  that  under  the  statute  of  that  state  the 
land  itself  to  sold  for  taxes,  and  not  the  particular 
interest  or  title  of  the  person  to  whom  it  to  assessed, 
and  that  therefore  a  full  and  perfect  titie  to  the  laad 
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The  facts  are  stated  in  the  opiDion. 
Mes9r$,  Smith  A  Treaevant   for 
laot. 
Mr,  W*  K.  Poston  for  appellees. 


appel- 


AUen,  Special  Judge,  delivered  the  opinion 
of  the  court! 

The  bill  in  this  case  alleges:  That,  under 
the    will   of    Catherine    Ferguson,    the   de- 


passes  by  the  sale,  where  the  prooeediDirs  are  reg' 
ular.  Bisooe  v.  Coulter,  IB  Ark.  423,  440,  in  which 
case  the  question  arose  under  a  sale  of  mortgaged 
lands. 

So,  it  would  seem  that  the  same  construction 
might  he  placed  upon  the  laws  of  the  District  of 
Columbia,  as  in  Brewer  v.  District  of  Columbia,  5 
Maokey,  S74,  S8S,  it  was  held  that  the  lanioiaflre  of 
the  MOt  of  the  District  of  Columbia,  to  the  effect 
that  a  tax  deed  **should  be  deemed  and  held  to  be 
a  good  and  perfect  title  in  fee  simple  to  anjr  prop- 
erty bought**  at  a  tax  sale,  grave  the  purchaser  a 
good  and  valid  title  as  against  all  pre-existing  liens 
or  titles  of  every  description. 

In  that  case,  however,  the  question  did  not  arise 
between  the  purchaser  and  Uie  remainderman  or 
reversioner,  but  between  the  purphaser  and  the 
District  by  reason  of  the  latter  seeking  to  charge 
the  land  with  a  prior  lien  for  taxes  accruing  before 
the  purchase  and  not  included  Id  the  sale. 

But  in  Stansbury  v.  Inglehart,  9  Mackey.  184, 14A, 
1461,  where  a  remainderman,  after  coming  of  age, 
sought  to  set  aside  a  decree  made  upon  partition 
proceedings  by  one  claiming  a  life  estate  under 
which  the  estate  was  sought  to  be  charged  with 
taxes,  it  was  held  that  a  court  of  equity  had  no  Ju- 
risdiction to  decree  a  sale  of  the  fee-simple  estate 
of  an  infant  remainderman  for  the  purpose  of  pay- 
ing taxes  accruing  during  the  tenancy  for  life.  § 

In  Gross  v.  Taylor,  81  Oa.  88,  in  which  case  the 
exact  question  arose,  it  is  said  all  property  must 
pay  taxes,  and  parties  interested  must  see  that  they 
are  paid  in  order  to  protect  such  reversionary  or 
other  interests  as  they  may  have  therein.  In  this 
case  the  assessment  was  agamst  all  the  property  of 
the  life  tenant,  the  levy  being  upon  that  in  which 
he  had  a  life  estate  only.  The  court  therefore  held 
that  only  the  life  estate  passed.   See  infra^  m. 

So,  in  Yerdery  v.  Dotterer,  09  Ga.  194, 196,  where 
the  contest  was  between  the  purchaser  under  a  tax 
II.  fa.  and  a  mortgage  fl.  fa.  creditor,  the  purchaser 
interpleading  the  mortgagee's  levy  upon  the  land, 
the  court  stated:  ^^Taxes  due  the  state  are  not  only 
against  the  own^r,  but  against  the  property  also, 
and  that  without  reference  to  Judgments,  sales, 
mortgages,  transfers,  or  encumbrances,  of  what- 
soever nature  or  effect  The  only  concern  as  to  an 
owner  at  all  is  merely  to  know  against  whom  the 
assessment  Is  to  be  made,  whilst  the  tax  itself,  ami 
the  lien  therefor,  are  against  the  property.  The 
state's  lien  for  taxes  overrides  all  others,  and  fol- 
lows the  property  into  the  hands  of  whomsoever  it 
may  go.  If  the  property  itself  is  subject,  it  must 
pay  the  taxes  for  which  it  is  liable,  regardless  of  the 
interest  of  any  and  all  persons  therein.** 

And,  although  the  action  was  in  ejectment  be- 
tween the  purchaser  at  a  sheriff's  sale  and  the  pur- 
chaser at  the  tax  sale,  the  former  being  first  in  or- 
der of  date,  while  the  latter  prevailed,  the  same 
doctrine  was  upheld  by  the  court  in  Doe,  Gledney, 
Y.  Deavors,  8  Ga.  479,  484,  wherein  it  was  said  that 
the  lien  of  the  state  was  a  general  one,  the  whole 
property  being  bound,  the  state  moving  with  un- 
controllable power  directly  and  instantaneously 
upon  the  property. 

It  has  been  held  that  where  the  property  is  sold 
both  for  taxes  and  under  a  general  fl.  fa.  as  that  of 
the  tenant  for  life,  no  more  than  the  interest  of 
the  life  tenant  passes,  but  that  if  the  sale  is  for 
taxes  on  that  specific  property  only  the  remainder 
or  reversion  is  affected.  Clower  v.  Fleming,  81 
Ga.247. 

So,  in  Illinois  the  courts  have  stated  that  a  tax 
Judgment  '*is  against  the  land  and  not  against  a 
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I  particular  individual.  The  land  itself  Is  sold  an* 
not  a  particular  interest  in  it.  If  the  land  is  sub- 
ject to  taxation,  and  the  proceedings  under  tb» 
revenue  laws  have  been  regular,  and  the  owner 
has  failed  to  redeem  within  the  time  llmtted  by 
the  law,  then  the  whole  legal  and  equitable  estate 
is  vested  in  the  purchaser.  A  new  and  perfect  ti- 
tle is  established.  This  results  from  the  paramount 
authority  of  the  state  to  levy  taxes  on  property 
within  its  limits  and  coerce  the  payment  by  sub- 
jecting the  property  to  sale.  Atkins  v.  Hinmso, 
7  111.  487,  449,  where  the  purchaser  succeeded  in 
ejectment  proceedings  against  one  In  poaBosplon 
claiming  as  heir. 

The  same  doctrine  is  held  in  the  later  case  of 
Dunlap  V.  Ghallatin  County,  15  III.  7, 9. 

In  the  case  of  Lewis  v.  Pleasants,  143  m.  271, 287, 
these  principles  were  applied  to  the  case  of  tb» 
grantee  of  a  purchaser  at  a  tax  sale  who  bad  no 
notice  of  bad  faith  in  the  purchaser  (the  tenant  for 
life  I  at  such  sale,  the  court  holding  that  such 
grantee  acquired  possession  adverse  to  all  the 
world,  including  the  interest  of  those  entitled  in 
remainder. 

Although  there  does  not  seem  to  be  any  direct 
authority  in  Indiana,  yet  the  language  of  the  stat- 
ute would  appear  to  be  broad  enough  to  cover 
such  a  case. 

Where,  at  the  time  the  assessment,  sale,  and  deed 
were  made,  the  Indiana  revenue  statutes  provided, 
inter  alia^  that  ail  taxes  upon  real  estate  should  be 
a  lien  thereon  until  paid,  and  that  In  case  ther» 
were  no  goods  or  chattels  out  of  which  the  tax  on. 
the  property  could  be  made,  the  collector  was  re- 
quired to  seize  the  land,  and,  having  given  proper 
notice,  to  sell  the  same  or  so  much  thereof  as  waa 
necessary  to  give  the  purchaser  a  certificate,  and 
if  the  owner  or  claimant  did  not  within  two  yeara 
pay  the  purchaser  the  sum  mej;itloned  in  the  cer- 
tificate, the  collector  should  execute  to  him  a  con- 
veyance which  should  vest  in  him  an  absolute  es- 
tate in  fee  simple  and  be  conclusive  evidence  that 
the  sale  was  regular  according  to  the  provisions  of 
the  statute,— the  court  held  that  the  purchaser  at 
such  a  sale  acquired  an  absolute  estate  in  tee  sim- 
ple. Doe,  Dunn,  v.  Hearick,  14  Ind.242.  247.  In  this 
case  the  lands  were  claimed  by  the  taxpayer,  who 
had  at  the  time  of  sale  only  an  equitable  estate  in 
the  lands,  the  patent  under  which  defendant 
clHimed  not  issuing  until  after  the  tax  sale,  and  the 
tax  title  prevailed. 

Rut  the  provisions  of  the  Indiana  statute,  to  the 
effect  that  the  conveyance  of  such  lands  shall  vest 
in  the  grantee  an  absolute  estate  in  fee  simple, 
have  reference  to  the  quantity  of  the  estate  to  be 
conveyed,  and  oannot  be  taken  to  mean  that  such 
estate  shall  vest  in  the  grantee,  unless  the  law  has 
been  complied  with,  the  deed  bemg  only  prim& 
facie,  and  not  conclusive,  evidence.  Keepfer  v. 
Force,  86  Ind.  81, 85;  Steeple  v.  Downing,  80  Ind. 
478,  501;  Gavin  v.  Shuman,  28  Ind.  8S;  Bills  v.  Ken- 
yon,  25  Ind.  134. 

In  Scarry  v.  Lewis,  188  Ind.  98,  which  was  an  action 
to  quiet  title,  brought  by  the  owner  against  the  tax 
jjurchaser,  it  is  said  to  be  the  settled  law  in  Indiana 
^'thatatax  sale, though  made  In  violation  of  manda. 
tory  provisions  of  the  statute, vests  in  the  purchaser 
the  lien  of  the  state  upon  the  land  on  which  the 
taxes  were  leviable,  in  all  cases,  except  where  tbe 
sale  was  void  because  tbe  land  sold  was  not  liable  tc 
taxation,  or  where  the  taxes  had  been  paid,  or  the 
description  of  the  land  was  so  imperfect  as  to  talk 
to  identify  the  land,  or  where  the  sale  was  made 
without  authority  of  law.**    Logansport  v.  Case,  134 
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fendant  bu  a  life  estnte  in  the  real  property 
described,  and  complalaants  Uie  estate  in  re- 
mainder. The  "will  referred  to  toolE  effect  in 
September,  1891.    That  defendant  had  been  in 


possession  of  the  property  since  the  death  of 
Catherine  Fergusou,  occupying  a  part  and  col- 
lecting rents  on  the  remainder  of  the  property, 
and  that  defendant  has  failed  to  pay  the  taxea 


lad.  S54:  St  Clair  v.  McClure,  111  Ind.  487«  to  the 
■ame  effect. 
And  see  Clark  v.  Mlddleswortb,  82  Ind.  240,  infra^ 

rv. 

So,  in  Watson  ▼.  Lecklider,  (Ind.)  46  N.  B.  72, 
where,  after  the  tax  purchaser  bad  by  action 
quieted  hte  title  as  against  the  life  tenant,  he  sought 
to  quiet  the  same  as  against  those  entitled  in  re- 
mainder, for  taxes  subsequently  paid,  it  was  held 
that  his  lien  extended  to  such  estates. 

Under  the  Iowa  statute  the  title  of  a  tax  pur- 
chaser is  not  a  derivative  one,  and  such  title  is  held, 
not  under  or  through  the  previous  conveyances, 
but  adverse  to  them.  Cnim  ▼•  Cottlng,  2S  Iowa, 
4U,  416,  430,  where  the  question  involved  was  the 
right  of  such  a  purchaser  in  mortgaged  lands. 

The  title  thus  acquired  by  the  purchaser  at  such  a 
sale  is  a  new  and  independent  title  derived  from 
the  sovereign  power  under  which  the  tax  Is  levied, 
paramount  to  all  prior  interests  and  eooumbrances, 
except  such  as  are  specially  provided  for  in  favor 
of  school  and  university  funds,  the  fair  construc- 
tion of  the  statute  being  to  vest  the  purchaser  with 
A  complete  and  perfect  title  to  the  land,  and  not 
with  the  right  and  Interest  only  of  the  former 
owner  in  whose  name  it  was  listed.  Crum  v.  Cot- 
ting,  mtpra;  Byington  v.  Stone,  61  Iowa,  817;  Bar- 
rett V.  Holmes,  KB  U.  8.  661,  26  L.  ed.  20L 

The  deed  thus  acquired  under  the  Iowa  statute 
tsars  or  extinguishes  all  prior  titles  and  encum- 
brances of  private  persons  and  all  equities  arising 
out  of  them.  Hefner  v.  Northwestern  ICutw  L.  Ins. 
Co.  128  U.  8. 747, 81  L.  ed.  809,  wherein  the  question 
•rose  between  the  purchaser  at  a  tax  sale  and  the 
purchaser  at  a  subsequent ,  sale  under  foreclosure 
proceedings. 

Where  the  plaintiff  claimed  under  a  tax  deed  and 
the  defendants  under  titles  derived  by  purchase  and 
also  by  virtue  of  the  statutes  of  limitation,  the 
court  held  that,  under  the  Compiled  Laws  of  Kan- 
sas of  1877,  chap.  107,  •  188,  the  title  acquired  under 
a  tax  deed  Is  an  independent  title  and  vests  in  the 
irrantee  an  absolute  estate  in  fee  simple,  and  such 
a  title  extinguishes  all  former  rights  and  titles  of  in- 
dividuals except  those  reserved  by  statute.  Regents 
of  State  AgrL  College  v.  Linscott,  80  Kan.  240, 265. 

It  has  been  stated  that  ^'there  is  nothing  in  the 
statute  of  Kansas,  nor  in  the  theory  of  taxation, 
which  recognizes  the  taxing  of  any  pardcuiar  es- 
tate or  interest  in  land.  It  is  the  land  Itself  that  is 
taxed,  and  it  matters  not  what  may  be  the  condi- 
tion of  the  title  or  who  may  be  the  owner;  unless 
It  comes  under  one  of  the  exemptions  named  in 
the  statutes,  it  is  subject  to  its  burden  of  the  pub- 
lic revenue."  Newby  v.  Brown  lee,  28  Fed.  Rep. 
320,  8SS.  Bluejacket  v.  Johnson  County  Comrs.  8 
Kan.  347;  Htami  County  Comrs.  v.  Brackenridge,  12 
Kan.  114,  to  the  same  effect. 

The  question  as  to  who  shall  pay  the  tax  Is  a 
matter  with  which  the  taxing  power  has  no  con- 
cern; nor  has  the  party  buying  the  land  at  the  tax 
sale  any  concern  therein,  unless  the  duty  rests  on 
him  to  pay  the  taxes.    Newby  v.  Brownlee,  supra. 

In  the  last-mentioned  case  the  court  denied  re- 
lief to  the  heirs  in  an  ejectment  suit  brought  by 
them  against  the  purchaser  at  a  tax  sale,  the  land 
having  become  vested  in  the  United  States  under 
the  oonliscation  act.  and  in  the  state  by  reason  of 
the  neglect  of  the  life  tenant  to  pay  taxes. 

A  valid  tax  deed  ejctlniruishes  and  destroys  all 
other  titles  and  liens  existing  or  based  upon  any- 
thing existing,  at  the  time  of  the  levy  of  the  tax 
upon  which  the  tax  deed  was  founded,  fielzv. 
Bird,  81  Kan.  180,  141,  where  the  question  was  as  to 
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the  validity  of  the  title  claimed  by  the  plaintiff, 
both  parties  claiming  under  tax  deeds,  the  plain- 
tiff^s  title  being  under  conveyances  prior  in  time  to 
those  of  defendant. 

The  same  doctrine  was  also  expressed  by  the  court 
in  McFadden  v.  Goff,  82  Kan.  415,  418.  In  this  case 
the  question  was  as  to  the  priority  of  the  title  of 
the  purchaser  under  tax  deeds  executed  upon  sales 
for  taxes  in  different  years. 

And  such  a  deed  vests  in  the  purchaser  the  abso- 
lute title  to  the  property  In  fee  simple.  Harris  v. 
Curran,  32  Kan.  680,  684.  Here  also  the  plaintiff 
claimed  as  tax  purchaser,  the  defendant  also  claim- 
ing title  by  purchase,  but  not  as  remainderman  or 
reversioner. 

It  passes  a  title  even  as  against  the  owner,  who 
may  be  a  minor.  Douglass  v.  Dickson,  81  Kan.  810, 
812. 

Under  the  construction  placed  upon  the  Massa- 
chusetts statutes,  a  tax  sale  would  appear  to  bind 
all  estates  and  interests  in  the  land,  although  It  does 
not  seem  that  the  question  as  to  the  effect  of  such 
sal^  upon  estates  in  reversion  or  remainder  has 
ever  been  passed  upon. 

In  Uiat  state  it  has  been  held  that  a  sale  for  taxes 
is  a  conveyance  which  deals  with  the  land,  and 
creates  a  title  paramount  to  any  existing  estate. 
Parker  v.  Baxter,  2  Gray,  186,  i^hich  was  a  case  of 
a  tax  sale  of  mortgaged  lands. 

The  lien  binds  the  land,  and  as  it  depends  upon 
the  sale  for  Its  efficacy,  there  is  the  strongest  rea- 
son for  believing  that  the  sale  was  intended  by  the 
Massachusetts  statutes  (Gen.  Stat»  chap.  12, 122)  to 
go  behind  ail  interests.  This  oonstruction  is  con- 
firmed by  a  reference  to  the  legislation  a  few  years 
before,  and  after  the  case  of  ParKer  r.  Baxter, 
supra,  the  legislature  by  the  late  act  signifying  its 
intent  to  make  the  sale  binding  upon  all  the  world. 
Lsmgley  v.  Chapin,  134  Mass.  87,  02.  In  this  case 
the  plaintiff  claimed  by  writ  of  entry  as  against  the 
defendant,  who  as  tax  purchaser  was  also  the  orig- 
inal grantee  of  the  land  from  the  plaintiff  subject 
to  a  condition  annexed,  which  condition  was 
broken. 

Under  the  Michigan  tax  system  every  sale  of 
lands  Is  a  sale  of  the  complete  title,  and  if  legal  all 
prior  titles  are  cut  off  by  It.  Sinclair  v.  Leumed, 
51  Mich.  886,  844,  an  action  of  ejectment  by  the 
purchaser  at  a  tax  sale  against  one  claiming  under 
mortgage  foreclosure  sale. 

So,  in  Westbrook  v.  Miller,  64  Mich.  129,  where 
the  tax  purchaser  brought  trover  against  the  de- 
fendant for  cutting  and  carrying  away  timber 
from  the  land,  the  court  followed  the  last-men- 
tioned case,  but  in  neither  case  was  a  reversion 
or  remainder  In  question,  the  court  said:  *'Bvery 
tax  sale,  under  our  laws,  is  a  sale  of  a  complete 
title,  and,  if  legal,  when  it  matures  takes  preced- 
ence of  all  other  titles,**  and  such  titles  are  cut  off 
by  it. 

In  Lacy  v.  Davis.  4  Mich.  140, 66  Am.  Dec.  624, 620, 
it  is  stated:  *'The  state,  for  the  support  of  govern- 
ment, in  the  exercise  of  its  eminent  domain,  im- 
poses the  burden  of  taxation  upon  all  pennons  and 
property  within  Its  limits.  If  such  taxes  are  not 
paid,  and  real  estate  be  the  subject  of  taxation,  it 
condemns  the  land  for  the  default,  and  this  con- 
demnation is  wrought  out  by  its  sale.  The  title 
acquired  by  such  sale  has  nothing  to  do  with  the 
previous  chain  of  title,  nor  does  it  in  any  manner 
connect  itself  with  it.  It  is  a  breaking  up  of  all 
titles,  and  operates,  not  to  support,  but  todescioy, 
them.** 

That  such  doctrine  applies  to  the  ease  of  a  rr- 
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accruini^  siDoe  bis  ]1fe  estate  begov.  and  that 
this  failure  to  pay  the  taxes  enJaDgers  the  re- 
mainder estate  of  complainants.  That  the 
property  was  advertised  for  sale,  under  the 


law  of  1896,  and  complainants,  to  save  asid 
property,  were  forced  to  pay  certain  taxes,  etc. 
The  taxes  were  assessed  under  law  prior  to 
act  leg.   1895.    This  act  makes  do  material 


version  or  a  remainder  appears  olear.  as  In  a  later 
case  tbe  court  held  that  where  the  owner  of  the  life 
estate  nesrlects  to  pay  tbe  taxes  asseased  upon  the 
laDd,  and  it  is  sold  for  Talid  taxes  and  under  valid 
proceedings,  title  pawee  to  the  srrantee,  and  tbe 
only  remedy  of  the  remainderman  is  airainst  the 
life  owDer.   Watkina  ▼.  Green.  101  Mich.  488, 488. 

In  MlBsourl  it  would  seem  that  in  order  to  bind 
one  entitled  in  reversion  or  remainder  he  must  be 
made  a  party  to  the  tax  sutt. 

The  general  revenue  lawa  of  that  state  declare 
that  suits  to  enforces  lien  of  the  state  for  taxes 
shall  be  proseouted  against  tbe  *'owner**  of  the 
property;  and  that  notice  and  process  shall  be  sued 
out  and  served  as  in  oivil  actions  In  the  circuit 
courts;  the  publications  are  to  be  made  as  In  other 
dvll  suits:  and  that  *'the  general  laws  of  the  state 
as  to  practice  and  procedure  in  oivil  cases  shall  ap- 
ply so  far  as  applicable  and  not  contrary"  to  such 
laws;  and  while  the  Judgment  is  against  the  prop- 
erty and  not  personal,  still  the  tax  is  assessed 
against  tbe  owner,  if  known,  and  the  law  looks  to 
him  for  payment  thereof,  the  suit  to  enforce  tbe 
lien  being  the  last  step  contemplated  by  the  stat- 
ute, to  which  suit  the  owner  Is  a  necessary  party* 
and  such  proceedings  cannot  be  said  to  be  strictly 
in  rem.  Gitchell  y.  Kreldler,  84  Ho.  472. 475.  This 
was  also  a  case  of  ejectment  proceedings  between 
a  tax  purchaser  and  a  purchaser  under  foreclo- 
sure proceedings.  See  also  If  issouri  cases,<nfra,  IIL 

But,  in  a  later  case  it  was  stated  that,  although 
the  Missouri  statute  makes  it  necessary  that  the 
owner  of  tbe  property  shaU  be  made  a  party,  and 
such  proceeding  is  necessary  in  order  to  give  the 
court  Jurisdiction  over  the  subject-matter,  yet, 
when  this  is  done,  the  proceeding  is  in  rmn  against 
the  property  to  enforce  the  lien  of  the  state  thereon, 
subordinate  to  which  the  owner  holds  his  title;  and 
such  Judgment  is  in  rtfn,  and  the  execution  goes 
against,  and  a  sheriff  sells,  the  property,  and  not 
the  Interest  of  any  particular  person  In  it,  and  the 
deed  conveys  ^*a  title  in  fee  to  the  purchaser.** 
Allen  ▼.  McCabe,  9B  Mo.  138.  In  this  case  the  ques- 
tion arose  between  the  tax  purchaser  and  the  eegtui 
que  tmst  under  a  trust  deed,  who  had  not  been 
made  a  party  and  whose  title  was  therefore  not 
affected  by  tbe  tax  sale. 

Where  the  land  was  claimed  as  against  the  tax 
purchaser  by  a  widow  as  that  assigned  to  her  by 
way  of  dower,  the  court  stated:  **No  title  can  pass 
by  a  coUector*s  deed  under  the  New  Hampshire 
statute  but  an  estate  in  fee  simple,  the  sale  is  of 
the  lands  by  some  description  sufficient  to  fix  its  lo- 
cation and  boundary.  All  interested  in  the  land 
are  delinquent  if  the  taxes  are  not  paid.**  Smith  ▼. 
Measer,  17  N.  H.  480.  428. 

The  New  York  Statute  of  186S,  chap.  827,  pro- 
vides for  the  due  apportionment  of  taxes  and  as* 
sessments,  and  for  the  sale  of  real  and  personal 
estate  in  order  to  pay  the  same,  and  a  sale  made 
therefor  under  a  Judgment  of  the  supreme  court, 
where  all  persons  having  vested  estates,  whether  le- 
gal or  equitable,  are  parties  or  proceeded  against  as 
unknown  owners,  outs  oft  all  estates,  contingent  or 
unvested,  no  matter  whether  they  are  merely  pos- 
sible Interests  which  might  vest  under  conditional 
limitations  in  persons  not  in  being,  as  well  as  vested 
estates,  and  gives  the  purchaser  an  absolute  estate 
in  fee  simple.  Jackson  v.  Babcook,  16  N.  Y.  248. 
In  that  case  the  purchaser  at  the  sale  made  under 
petition  of  the  life  tenant  for  an  adjustment  of 
taxes  and  assesssments,  refused  and  was  ordered  to 
oomplete  the  purchase,  the  act  being  constitutional 
and  passing  a  oomplete  title. 

L.ICA. 


See  also  Osterberg  v.  Union  Trust  Oo.  98  n.&  4Si 
28  L.  ed.  964,  tupra^  I.;  Wade  v.  Malloj,  10  Hun,8K» 
infrcuIV, 

All  proceedings  under  the  Ohio  statute  for  the 
sale  of  land  for  the  nonpayment  of  taxes  are  in 
r0m^  and  not  fn  penwnani,  and  operate  upon  the 
land  itself,  and  not  merely  upon  the  title  of  the 
person  in  whose  name  it  may  have  been  listed  for 
taxation,  the  Ohio  statute,  •  89,  declaring  that  ttie 
deed  shall  vest  in  the  grantee,  his  or  her  heiisor 
assigns,  a  good  and  valid  title  both  in  law  and  in 
equity;  and  therefore  a  valid  tax  title  extinguisbei 
all  previous  titles,  legal  or  equitable,  inohoate  or 
perfect,  and  the  purchaser  takes  the  premises  dis- 
charged from  all  previous  liens  and  encumbrances 
whatever.  Jones  v.  Devore,  8  Ohio  St.  430.  4SL 
Here  a  widow  claimed  dower  In  lands  purchased I7 
the  defendant  at  a  tax  sale,  such  purchaser  being 
also  entitled  to  the  next  immediate  estate  of  Inher- 
itance. 

In  that  case  the  court  further  stated  that  **a  tax 
title,  from  its  very  nature,  has  nothing  to  do  with 
the  previous  chain  of  title;  does  not  in  any  way 
connect  itself  with  it.  It  is  a  breaking  up  of  all 
previous  titles.  The  party  holding  such  tide,  in 
proving  it,  goes  no  further  than  bis  tax  deed:  tbe 
former  title  can  be  of  no  service  to  him,  nor  oan  it 
prejudice  him.  ...  It  matters  not  how  many  dif- 
ferent intere^  may  be  connected  with  the  titles 
what  may  be  tbe  particular  Interest  of  the  party  to 
whose  name  the  property  may  be  listed  for  tax- 
ation; it  may  be  a  mere  equitable  right;  if  tbe  land 
be  regularly  sold  for  taxes,  the  property,  aooom- 
panied  with  a  legal  title,  goes  to  the  purchaser, 
no  matter  bow  many  estates,  legal  or  equitable, 
may  be  connected  with  It,**  quoting  the  language 
of  the  court  in  Qwynne  v.  Niswanger,  20  Ohio,  506. 
fi64,  wherein  the  purchaser  sought  to  00m pei  the 
assignee  of  the  former  owner  to  convey  the  legal 
title. 

Taxes  are  a  lien  upon  the  land,  and  the  object  of 
the  law  is  to  make  the  land  subject  to  sale,  tho  pro- 
ceedings being  in  rem  rather  than  in  permmam. 
Rennick  v.  Wallace,  8  Ohio,  5S0, 541,  where  the  pre- 
tended assignee  of  the  heirs  of  a  deceased  owner 
sought  by  means  of  a  patent  to  oust  the  purchaser 
at  a  tax  sale. 

A  tax  is  assessed  upon  the  land  itself,  and  is  a 
paramount  lien  upon  It,  and  its  payment  can  be 
enforced  only  by  the  sale  of  the  specific  property 
taxed,  and  therefore  all  persons  having  any  inter- 
est in  tbe  premises  must  see  to  the  payment  of  the 
tax  at  their  own  peril.   Jones  v.  Devore,  supra. 

A  sale  for  taxes  vests  in  the  purchaser  all  the  in- 
terest, whether  legal  or  equitable,  of  the  former 
proprietor.  Wallace  v.  Seymour,  7  Ohio,  pu  U 
pp.  156, 159;  Rennick  v.  Wallace,  aupra. 

See  also  McMillan  v.  Bobbins,  5  Ohio,  28.  infra^ 
IV. 

In  Collins  V.  Barclay,  7  Fa.  67,  where  plaintiff 
claimed  under  his  tax  title  while  defendant  olaimed 
adversely,  producing  a  caveat  against  the  survey 
and  evidence  of  payment,  it  was  stated  that  where 
a  particular  portion  of  land  was  sold  for  taxes  H 
was  not  material  who  the  owner  was. 

A  purchaser  at  a  tax  sale  takes  the  land  clear  of 
encumbrances.    Fager  v.  Campbell,  5  Watts.  8B7. 

See  also  Yocum  v.  Zahner,  168  Pa.  468,  in/ro,  IV. 

lender  the  Vermont  statute  the  tax  is  not  against 
the  owner  or  occupant,  or  any  other  person,  and  it 
imposes  no  personal  obligation  or  duty  00  tbe 
owner,  and  creates  no  personal  liability,  the  statute 
expressly  declaring  that  the  collector*s  deed  shall 
be  sufficient  to  convey  to  the  purchaser  tbe  title 
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chanee  in  the  law  in  respect  to  the  question 
here  TnyolTed.  The  bill  pnys  for  a  receiver  to 
collect  the  rent,  to  pay  the  taxes,  and  also  for 
A  lien  to  be  declared  upon  the  life  estate  of 


defendant  for  the  taxes  alrehdy  paid  by  com- 
plainants, and  for  a  sale  of  the  life  estate  to 
I»y  complainants'  claim,  and  for  an  injunc- 
tion to  restrain  defendant  from  collecting  the 


•cainst  the  person  for  whose  tax  it  was  sold,  and 
aU  olalmlnff  ander  him.   Brown  v.  Austin,  41  Vt. 


The  laoffuase  of  the  Yermont  statute,  with  re- 
spect to  the  colleotion  of  taxes  and  enforolnff  the 
payment  thereof  by  sale,  is  treueral  and  does  not 
qualify  or  hmit  the  operation  of  the  deed  in  any 
respect,  but  provides  that  It  **8hall  be  jrood  and 
valid  in  iaw,*^  suoh  language  meaning  that  it  shall 
be  good  and  valid  for  all  the  purposes  for  whioh 
It  was  intended,  the  object  of  the  sale  not  being  to 
transfer  the  title,  right,  or  claim  of  any-pardcular 
person  or  persons,  inasmuch  as  the  property  is  not 
sold  because  any  particular  person  owns  it  or 
claims  it,  neither  is  it  sold  as  the  property  of  any 
particular  person,  but  the  object  of  the  sale  and 
deed  Is  to  convey  to  the  purchaser  a  perfect  title  to 
the  land  as  against  all  claimants,  the  statute  re- 
quiring the  deed  to  contama  covenant  of  war- 
ranty. JMd. 

In  that  case  the  tax  purchaser  claimed  as  against 
one  claiming  title  adversely  by  reason  of  long  con- 
tinued possession,  and  the  court  said:  *'Any  per^ 
son,  whether  owner,  occupant,  or  claimant,  wish- 
ing to  save  his  interest,  can  do  so  only  by  paying 
the  tax.  If  he  neglects  to  do  so,  and  the  land  is 
conveyed  according  to  the  sale,  all  bis  right  or  in- 
terest therein  is  thereby  extinguished,  and  the  pur- 
chaser takes  a  good  and  valid  title  against  all  per- 
sons; and  this  title  he  does  not  take  from  or 
through  the  owner  or  claimant,  or  any  other  per- 
son. It  is  not  dependent  upon  any  former  tiUe. 
He  gets  his  title  by  operation  of  law.  It  is  a  new 
•nd  independent  title  standing  alone,  supported 
only  by  the  statute  in  virtue  of  which  it  was  con- 
veyed to  him.  The  effect  is  to  extinguish  all  prior 
claims,whether  based  upon  tltleorpoflsesslon."  JMd. 

According  to  the  provisions  of  chaper  117  of  the 
West  Virginia  Act  of  18711^78,  the  purchaser,  upon 
obtaining  a  deed  and  recording  the  same,  becomes 
vested  with  suoh  estate  as  was  vested  in  the 
party  assessed  at  the  commencement  of,  or  at  any 
time  during,  the  year  or  years  for  which  assess- 
ment was  nuuie,  and  in  any  person  or  persons  hav- 
ing title  thereto  who  has  not  in  his  or  her  own 
name  been  chanred  on  the'  assessment  book  with 
the  taxes  for  the  year  or  years  for  which  the  land 
was  sold,  and  actually  paid  the  same  as  required  by 
law.   Summers  v.  Kanawha  County,  26  W«  Va.  150. 

A  valid  sale  under  a  junior  assessment  cuts  off 
all  former  titles  or  liens.  Jarvis  v.  Peck,  19  Wis. 
74,76. 

And  the  production  of  the  tax  deed  is,  under 
U  117ft.  1206,  Wis.  Rev.  Stau  1878.  presumptive  evi- 
dence of  an  absolute  title  In  fee  simple  in  the  srran- 
tee  therein  named.    Wines  v.  Woods,  100  Ind.  201. 

In  Chaplin  v.  United  States,  20  Ct.  CI.  281, 288,  the 
remainderman  sought  to  recover  against  the  gov- 
ernment, under  the  act  of  March  2, 1891  (28  Stat,  at 
L.  822),  land  that  had  been  sold  through  the  negli- 
gence of  the  life  tenant  in  not  paying  taxes,  and  in 
denying  relief  the  court  said:  Although  it  is  the 
duty  of  the  tenant  for  life  to  pay  the  taxes,  '^the 
law  does  not  protect  the  estate  of  remaindermen 
and  reversioners  from  the  consequences  of  a  for- 
feiture of  the  land  to  the  state  in  case  of  a  sale  for 


Yet  where  it  is  declared  that  a  tax  deed  shall  vest 
In  the  purchaser  a  title  in  fee  simple,  exceptions 
being  named  in  the  statute,  it  is  held  that  such 
title  only  vests  where  there  has  been  a  substantial 
compliance  with  the  statute.  Sharpleigh  v.  Sur- 
dam,  1  Flipp.  472. 

See  cases,  infra,  IV.,  all  of  which  impliedly  show 
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that  the  estate  of  tlie  remainderman  or  reversioner 
may  be  affected  by  such  a  sale. 

m.  When rematndernot off ecUd, 

II  the  persons  in  possesBloo  were  liable  to  pay 
the  taxes  for  the  year  in  which  it  was  assessed, 
their  mterest  only  can  be  sold  to  enforce  its  pay- 
ment, and  If  one  has  a  paramount  title  dating 
back  to  a  time  previous,  its  right  cannot  be  im- 
paired by  the  sale.  A  purchaser  at  a  sale  under 
judicial  process  for  the  payment  of  taxes  pur- 
chases the  interest  of  the  party  whose  property  Is 
sold,  and  not  the  independent  and  superior  or  ul- 
timate title  of  a  third  person  Dyer  v.  Branch 
Bank,  14  Ala.  822,825. 

The  above  case  would  now  appear  to  be  a  proper 
construction  of  the  Alabama  statute  respecting 
such  sales,  as  I  602  of  the  Code  of  1886  expressly 
exempts  the  right,  title,  and  interest  of  any  re- 
versioner or  remainderman  from  passing  under  a 
conveyance  made  under  a  sale  for  taxes,  the  title, 
etc.,  of  the  former  owner  and  of  the  person  whose 
duty  it  was  to  pay  the  taxes  only  passing. 

Under  •  3846  of  the  Connecticut  Revised  Stat- 
utes, whioh  provide  that  when  real  estate  is  in 
possession  of  a  tenant  for  life  and  another  per^ 
son  is  entitled  to  the  ^  ultimate  enjoyment**  of  it, 
'*suoh  estate  shall  be  set  in  the  list**  as  that  of 
the  tenant  for  life  in  possession  **  except  when 
tt  is  specially  provided  otherwise,**  It  has  been 
held  that  it  is  the  duty  of  a  tenant  by  the  curtesy 
to  pay  the  taxes  lawfully  laid  upon  such  land  dur- 
ing his  tenancy,  and  that  only  his  interest  can  be 
taken  or  subjected  to  a  lien  for  the  payment  of 
such  taxes,  he  alone  being  personally  liable  there- 
for, the  statutory  Hen  for  suoh  a  tax  only  rest- 
ing upon  the  estate  of  the  life  tenant,  and  not 
upon  the  estate  of  the  remainderman,  f  3890  of 
such  statute  providing  that  the  estate  of  any  pei^ 
son  in  any  portion  of  real  estate  which  is  by  law 
set  in  his  list  for  taxes  shall  be  subject  to  a  lien  for 
that  part  of  the  taxes  which  is  laid  upon  the  valua- 
tion of  said  real  estate  ss  found  In  said  list  when 
Anally  completed,  the  section  clearly  Imposing  the 
lien  for  the  taxes  only  upon  suoh  estate  as  the 
party  has  in  the  land,  and  not  upon  an  estate 
which  another  may  have  in  the  same  land.  White 
V.  Portland,  67  Conn.  272, 276. 276. 

As,  therefore,  under  the  Connecticut  statutes, 
the  interest  of  the  life  tenant  is  alone  subject  to 
the  lien  and  sale  for  taxes  imposed  during  the 
tenancy  if  the  land  has  been  properly  assessed, 
on  an  appeal  taken  from  the  action  of  the  board 
with  respect  to  such  assessment,  the  remainder- 
man is  not  a  necessary  party,  and  if  be  joins  in 
such  action,  it  is  a  case  of  misjoinder  which  may 
be  the  subject  of  a  demurrer.    Ibid, 

Although  from  the  case  of  Brewer  v.  District  of 
Columbia,  6  Mackey,  274,  supra,  II.,  it  would  sp- 
pear  that  the  title  of  the  ux  purchaser  is  valid 
against  all  claimants.yet  in  Stansbury  v.  Inglehart, 
0  Mackey,  184, 146, 146,  It  was  held  that  equity  had 
no  jurisdiction  to  decree  a  sale  of  a  fee-simple  es- 
tate of  an  infant  remainderman  for  the  purpose 
of  paying  taxes  accruing  during  the  tenancy  for 
Ufe. 

Where  there  was  a  general  assessment  of  taxes 
against  all  the  property  of  a  taxpayer,  and  ex- 
ecution was  levied  upon  land  in  which  he  had  only 
a  life  interest,  which  property  was  included  in  the 
general  return  of  liis  property,  it  was  held  that 
the  purchaser  at  the  tax  sale  got  no  better  title 
than  the  tenant  for  life  had  in  the  land,  as  the 
proceeding  was  not  tn  rem  to  collect  the  taxes 
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rentfl,  which  was  graDted  vad  issaed.    A  mo- 1  made  on  the  Around  that  the  taxes  were  a  liea 
tion  for   diasolulion   of  the  inJunctioD   was  I  only  on  the  hfe  estate,  and  that  complainants 


from  the  particular  land,  but  in  penonam  against 
the  tenant.     Gruss  y.  Taylor,  81  Ga.  8ft,  88. 

When  land  is  sold  as  the  property  of  a  life  ten- 
ant, both  for  taxes  and  by  Ylrtue  of  a  general  fl.  fa.« 
the  value  of  the  life  estate,  and  not  of  the  fee,  is 
the  test  of  excessive  levy,  and  only  the  life  estate 
passes  by  snob  a  mixed  sale;  but  if  tbe  sale  has 
been  made  for  the  taxes  on  that  speolflo  property 
owned  by  a  tenant  for  life,  tihe  fee  being  levied 
upon  would  have  passed  and  the  sale  would  have 
affected  tbe  remainder  as  well  as  tbe  life  estate. 
Olower  V.  Fleming,  81  Ga.  247. 

See  tujircL,  II. 

Wbere  a  widow  listed  for  taxation  the  property 
left  by  her  deceased  husband  as  her  own.  It  was 
held  tbat  the  purchaser  at  a  tax  sale  acquired 
only  her  interest  in  the  same,  the  court  stating 
that  it  would  be  reluctant  In  holding  that  under 
such  a  sale  the  purchaser'  was  invested  with  title. 
The  court  set  aside  the  purchaser's  deed  at  the 
instance  of  the  infant  children  of  the  decedent 
upon  payment  of  the  tax  with  statutory  interest 
as  in  cases  of  redemption.  Payne  v.  Arthur,  16 
Ky.  L.  Kep.  784. 

Where  the  proceedings  were  only  directed 
against  the  party  described  therein,it  was  held  they 
could  therefore  only  convey  to  the  purchaser  such 
land  as  she  had.  Coucy  v.  Cummin  an,  12  La.  A.nn. 
748.  Here  the  purchaser  claimed  as  against  the 
heirs  of  a  decedent,  the  proceedings  t)elng  had 
against  an  absentee  or  unknown  owner  whose  In- 
terest was  not  shown. 

Where  suit  was  brought  to  recover  a  tract  of 
land  claimed  by  plaintiff  under  a  patent,  while  de- 
fendant claimed  as  tax  purchaser,  it  was  held  that 
under  the  Mississippi  revenue  laws  of  1848,  a  pur- 
chaser at  a  tax  sale  acquires  only  the  title  of  the 
person  in  whose  name  the  property  was  assessed. 
Dunn  V.  Winston,  81  Miss.  188. 

In  Dunn  v.  Winston,  ntpra^  however,  there  was 
adiiisenting  opinion,  in  which  It  feas  held  that  the 
act  did  not  change  the  rule  in  reference  to  the  sale 
of  land  for  taxes,  to  the  effect  that  a  tax  was  a 
charge  upon  the  property  against  which  it  waa  as- 
sessed, the  property  Itself  being  primarily  In 
rem^  and  veatlng  if  valid  a  complete  title  in  the 
purchaser,  no  matter  whether  assessed  in  the  name 
of  the  true  owner  or  not. 

Under  Miss.  Kev.  Laws  1877,  •  10,  and  the  states 
Oonsututlon,  art.  12, 1  8,  the  conveyance  of  a  tax 
title  gives  the  purchaser  the  perfect  title  which  can 
only  be  assailed  In  the  manner  pointed  out  by  the 
above  act  and  Constitution,  and  such  conveyance 
is  prima  facie  evidence  of  title.  Greene  v.  Wil- 
liams. 68  Mies.  752. 

If  the  parties  entitled  in  reversion  or  remainder 
are  not  made  defendants  in  the  tax  suit,  the  pur- 
chaser  at  a  tax  sale  acquires  only  the  right,  title, 
and  interest  of  the  defendants,  under  §  0838,  Mo. 
Rev.  Stat.  1879.    Powell  v.  Greenstreet,  86  Mo.  18. 

The  purchaser  at  a  tax  sale  takes  the  interest,  and 
no  more,  of  the  defendant  in  execution  in  the  land 
so  sold;  and  if  the  record  of  land  titles  at  the  time 
of  the  sale  shows  him  to  be  the  owner,  the  pur- 
chaser acquires  that  apparent  interest,  x^hatever  it 
is,  provided  he  had  cot  notice  at  the  time  of  sale 
that  such  apparent  owner  was  not  the  real  owner. 
Watt  V.  Donnell,  80  Mo.  106, 196;  Vance  v.  Corrigan, 
78  Mo.  04. 

A  sale  of  land  for  taxes  under  a  tax  Judgment 
will  only  pass  the  title  of  the  parties  to  the  suit. 
Jasper  County  v.  Wadlow.  82  Mo.  lit. 

So  the  title  acquired  by  a  purchaser  at  a  tax  sale 
under  his  deed  has  been  held  to  be  a  derivative  one. 
Qrandy  v.  Oasey,  03  Mo.  606, 804;  GitcheU  v.  Kreld- 
ler,  84  Mo.  472L 
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Where  a  tax  auH  was  brought  agaioat  tte  lllls 
tenant  alone,  and  the  remaindermen  were  not 
made  partiea,  and  they  did  not  dalm  under  snob 
tenant  for  life,  but  by  an  independent  title  created 
by  deed,  it  was  held  that  the  Judgment  in  the  tax 
suit  bound  only  the  life  tenant  and  not  tbe  remaiii- 
dermeo.    Allen  v.  De  Groodt,  06  Mo.  156, 162. 

But  see  Allen  v.  McOat)e,  98  Mo.  188.  suptt^  IL 

The  2d  section  of  the  New  Jersey  act  of  1064  de- 
clarea  that  any  assessment  of  taxea  against  any 
person  or  persons,  on  account  of  lands  *'of  such 
person  or  persona,**  that  ia  of  lands  of  which  he  or 
they  are  tbe  owner  or  owners,  shall  be  a  Ilea  upon 
the  lands.  It  was  held  that  tbe  phrase  *^owner  or 
owners'*  as  used  in  the  act  of  1862  (Pamph.  Laws, 
247)  was  used  to  denote  the  owner  of  an  estate  in 
possession  at  the  time  of  the  assessment,  and  not  a 
prior  owner  or  the  owner  of  an  estate  in  expect- 
ancy, or  of  any  executory  or  contingent  interest 
and  the  design  of  the  act  was  to  make  tbe  ioteiest 
of  such  person  only,  and  thoae  claiming  under 
him,  liable  for  the  tax  assessed,  the  law  requiring 
the  land  to  be  assessed  against  the  owner  and  in 
his  name,  a  personal  demand  of  the  tax  being 
made  and  a  notice  of  tbe  time  of  the  meeting  of 
the  commissioners  of  appeal.  Hopper  v.  Mallesoo, 
10  N.  J.  Bq.  882, 886, 887,  where  tbe  queetion  arasa 
between  a  purchaser  at  a  tax  sale  and  a  mortgagee. 

And  in  a  similar  case  it  was  held  that  where  land 
is  sold  for  the  nonpayment  of  taxes  the  ooovey- 
ance  will  pass  only  the  estate  which  the  owner  had 
at  the  time  of  the  assessment.  Morrow  v.  i>ows» 
28  N.  J.  Bq.  460. 

In  Strauch  v.  Shoemaker,  1  Watts  ft  S.  168,  it  waa 
held  that  upon  a  sale  of  unseated  lands  for  taxes, 
the  title  of  the  life  owner,  whatever  it  might  tw. 
passed  to  the  purchaser,  no  matter  whether  the 
lands  were  assessed  in  his  name  or  in  that  of  a 
stranger,  and  no  matter  whether  he  had  title  or  do. 

Where  land  was  devised  to  one  for  life  with  re- 
mainder to  two  others  in  fee,  and  during  tbe  life 
estate  one  of  the  remaindermen  mortgaged  his  in- 
terest and  the  property  was  levied  upon  for  a  tax, 
and  the  right,  title,  and  interest  of  the  life  tenant 
and  remainderman  in  and  to  an  undivided  aeven- 
eights  part  was  sold,  and  afterwards  another  tax 
was  levied,  and  the  right,  title,  and  Interest  of  the 
tenant  for  life  and  remainderman  in  and  to  three 
undivided  eighth  parts  was  sold,  and  at  both  aales 
the  mortgagee  of  the  interest  of  the  remaiodeiman 
became  the  purchaser  without  notice,— it  waa  held 
tbat  under  tbe  Rhode  laland  statu  tea  such  aales 
were  void,  the  life  tenant  being  first  liable  for  the 
annual  taxes;  but  the  court  denied  relief  in  equity 
against  the  purchaser  at  tbe  instance  of  the  re- 
mainderman, there  being  a  sufficient  remedy  at 
law,  equity  never  interfering  to  remove  a  doud 
upon  title  in  favor  of  one  out  of  possession  who 
claims  by  a  legal  title  as  against  one  in  pooscosion 
under  a  title  which  makes  the  cloud.  Weaver  v. 
Arnold,  16  B.  1. 68. 

So  the  Tennessee  courts  have  held  that  any  sale 
which  may  be  made  of  an  estate  for  taxea,  which  it 
was  the  duty  of  the  life  tenant  to  pay,  will  oniy 
reach  the  life  estate.  This  doctrine  is  fully  estab- 
lished by  the  cases  in  this  atate. 

Under  the  Tennessee  statutes  relating  to  taxa- 
tion, and  the  revenue  laws,  the  purchaser  at  a  tax 
sale  takes  only  the  interest  of  tbe  owner  of  the 
land  in  whoae  name  the  same  is  or  ought  to  be 
taxed  or  assessed.    Nashville  v.  Oowan,  10  Lea,  208. 

The  purchaser  would  take  only  such  interest  as 
tbe  uxpayer  may  have  without  prejudloe  to  tae 
rights  of  other  parties,  such  ss  remaindermen,  or 
other  encumbrHncea.  Nashville  v.  Oowan,  tiipina; 
Hopper  V.  Malleson,  16   N.  J.  Bq.  882;  Tends  v 
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estate  WM  not  endangered  by  a  failure  to  pay  J  ant   then   demurred   to  the  bin  on  the  same 
tbeoB.    The  motion  was  oyerruled.     Defend.]  ground,  and  the  demurrer  was  oyerruIed»  and 


yybe«ler,0  Tex.  406;  Dyer  t.  Braaoh  Bank,  U  Ala.  I 
^022;  Duon  v,  Wlo8too,81  ICiSB.  135. 

A  sale  for  taxes  during  the  life  tenancy  will  only 
reach  the  life  estate.  SiOTall  t.  Austin,  16  Lea,  TOO, 
T09. 

The  legislature  of  Tennessee  has  been  so  framed 
418  to  give  the  purohaser  at  a  tax  sale  only  a  deriva- 
tive title.    NashriUe  v.  Go  wan,  10  Lea,  200, 21&> 

So  the  Texas  courts  have  held  that  where  the  of- 
>flcer  by  tax  deed  undertakes  to  convey  a  particular 
title,  the  purohaser  takes  such  title,  and  none  other 
passes  by  the  deed.  Yenda  v.  Wheeler,  aupra; 
Wheeler  v.  Tenda,  11  Tex.  568. 

Under  chap.  87  of  the  Ck>de  of  Virginia  of  1860,  a 
purchaser  at  a  tax  sale  takes  only  the  title  and  in- 
terest which  were  rested  in  the  party  asseased  at 
-the  commencement  of  the  year  of  the  assessments. 
-Smith  v.  Lewis,  2  W,  Va.  80. 

And  under  Va.  Code  1878,  chap.  88, 1  28,  a  pur- 
chaser at  a  delinquent  tax  sale  takes  only  the  es- 
tate or  title  of  the  person  in  whose  name  the  assess- 
ment was  made  at  the  commencement  of  the  year 
preceding  such  sale.    Gates  v.  Lawson,  82  Oratt.  12. 

So,  in  Summers  v.  Kanawha  Gounty,26  W.  Va. 
156,  it  was  held  that  the  purchaser  at  such  sale 
folding  a  duly  recorded  deed  took  only  such  estate 
«8  at  the  commencement  of  the  tax  year  waa 
rested  in  the  party  assessed. 

In  Little  ▼.  Edwartis.  84  Wis.  640,  an  intestate 
^led  leaving  no  issue  nor  parent,  and  the  premises 
•descended  to  his  widow  during  her  natural  life  and 
After  her  decease  to  his  brothers  and  siiters.  the 
-widow  taking  a  life  estate  clothed  with  the  duty  of 
fMtying  the  taxes.  The  land  was  sold  for  taxes  and 
A  tax  deed  executed  to  the  purchaser  and  recorded, 
T>ut  it  was  held  that  under  the  Wisconsin  statutes 
••uch  widow  had  a  rlaht  to  redeem  from  the  sale 
at  any  time  within  Are  years,  and  therefore  the 
tax  deed  gare  no  title  or  constructive  possession 
to  the  purchaser  as  against  the  widow,  the  pur- 
ohaser becoming  merely  a  tenant  during  her  life 
-charged  with  the  duty  of  paying  the  taxes,  and 
Ills  subsequent  acceptance  of  a  deed  from  the 
widow  operated  as  a  redemption  from  or  extin- 
'^rulshment  of  his  tax  Hen,  but  his  tenancy  termi- 
nated upon  her  death,  so  that  the  subsequent 
'#nnintees  merely  took  a  transfer  of  the  widow^s 
life  estate,  their  interest  terminating  upon  her 
'death,  so  as  to  let  in  those  entitled  In  remainder. 

Under  the  laws  of  Washington  territory  taxes, 
when  levied,  constitute  a  debt  from  the  owner,  and 
the  same  may  be  collected  by  distraint.  The  lands 
are  not  subject  to  sale  for  delinquent  taxes,  except 
in  the  event  of  the  failure  on  the  part  of  the  owner 
to  pay  the  tax,  and  of  the  tax  collector  to  And  per- 
aonal  property  of  the  owner  suflBcient  to  produoe 
the  amount  due,  and,  under  such  a  system,  the 
-title  conveyed  by  a  tax  deed  is  derivative,  as  in  the 
•case  of  a  sale  under  judicial  process,  and  the  rev- 
enue officers  making  the  sale  and  tax  deed  are 
•clothed  with  legal  authority  to  convey  the  title  of 
the  delinquent  owner,  and  only  such  title  as  be  bad 
passes  to  the  grantee  by  the  tax  deed.  McDonald  r. 
.Hannah,51  Fed.  Bep.73, 74,  Affirming  60  Fed.Rep.  077. 

In  Blodgett  r.  Brent,  8  Granch,  C.  G.  804,  a  pur- 
•afaaser  at  a  aale  for  taxes  acquires  only  the  right 
<it  the  person  In  whose  name  the  property  was  as- 


Where,  by  reason  of  the  Ulhiols  statutes,  a  wife 
'took  real  estate  devised  to  her  by  her  husband  for 
<tae  term  of  her  natural  life  only,  and  suffered  the 
eame  to  be  sold  for  taxes,  it  waa  held,  in  an  action 
tirought  by  the  heirs  at  law  to  recover  possession 
of  the  land,  that  the  tax  deed,  if  regular  on  its  face 
and  purporting  toconrey  the  title  to  the  land,  was 
sufficient  color  of  title  under  the  Illinois  limitation 
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act,  although  it  mii^t  be  ineffectual  to  eafabUsh 
a  paramount  title  apart  from  possesaloo  and  pay- 
ment of  taxes  for  seven  sucoessire  yeaxa,  and  the 
general  rule  was  that  limitation  did  not  run  against 
a  reversioner  or  remainderman  pending  the  prior 
estate,  for  the  reason  that  during  that  period  he 
had  no  right  of  entry.  Lewia  y.  Bamhart,  145  U. 
8.66,86L.ed.62L 

rv.  Remedy  of  remainderman  when  sole  affecti  Ms 

ettate. 

In  Pike  v.  WasselU  84  U.  S.  711,  «4  L.  ed.  807,  the 
court  held  that  the  heira  apparent  or  presumptive 
of  one  entitled  as  a  tenant  for  life,  and  whose  land 
had  been  condemed  to  be  sold  for  taxes,  had  a 
right  to  do  whatever  was  necessary  for  the  purpose 
of  protecting  their  eetates  from  forfeiture  or  en- 
cumbrance. 

In  Stetson  r.  Day,  51  Me.  484,  an  action  for  waste 
was  brought  against  the  tenant  for  life  who  permit- 
ted the  land  to  be  sold  for  taxes,  and  it  was  held 
that  under  the  Maine  statutes  such  action  would 
lie  to  recover  the  place  wasted  and  the  damages, 
or  the  action  might  be  on  the  case  in  the  nature  of 
waste  to  recorer  damages  only,  and  that  In  such  a 
case  the  tenant  for  life  could  not  deny  the  validity 
of  the  tax  sale  until  he  had  paid  or  tendered  the 
amount  of  taxes. 

In  Wade  r.  Malloy,  16  Hun,  226,  a  remainderman 
was  allowed  to  recover  damages  against  the  tenant 
for  life  by  reason  of  the  sale  of  the  land  for  non- 
payment of  the  interest  upon  encumbrances  and 
taxes,  it  being  shewn  that  the  defendant  deprived 
the  plaintiff  of  the  inheritanoe  by  intentionally 
omitting  a  duty  which  as  between  himself  and  the 
remainderman  the  law  imposed  upon  him,  the  de- 
fendant by  his  neglect  baring  caused  the  disherison 
of  the  plaintiff. 

In  McMillan  r.  Bobbins,  5  Ohio,  28,  suit  was 
brought  by  the  reversioners  who  claimed  to  re- 
cover under  the  Ohio  statute,  upon  the  ground  that 
by  failing  to  list  the  land  for  taxation,  and  by  fail- 
ing to  pay  the  taxes  and  suffering  the  same  to  be 
sold,  the  life  tcmant  forfeited  hia  estate,  and  the 
court  held  that  ejectment  would  lie,  the  rever- 
sioner having  the  right  to  redeem,  the  provisions 
of  the  Ohio  statute  being  constitutional. 

Where  upon  the  death  of  the  wife  her  land  de- 
scended to  her  daughter  as  heir  at  law,  subject  to 
the  life  estate  of  her  husband  as  given  by  the 
intestate  laws,  and  the  land  was  sold  for  taxes  and 
was  purchased  by  the  chlld*s  grandfather,  who  sold 
it  and  the  purchaser  cut  and  carried  away  the 
timber  from  the  land,  an  action  of  ejectment 
brought  by  the  guardian  of  the  infant,  who  had 
redeemed  the  land,  against  the  purchaser  failed  be- 
cause he  purchased  the  life  estate;  and  it  was  held, 
in  a  later  action  of  trespass  for  waste  against  the 
purchaser,  that  such  action  would  not  lie,  as  the  re- 
demption of  the  land  by  the  guardian  did  not  carry 
both  estatea,  but  the  plaintiff  was  allowed  to  amend 
his  action  so  as  to  allow  a  trial  upon  the  merits,  it 
appearinir  that  a  substantial  wrong  had  been  done 
by  the  unnatural  and  inexcusable  conduct  of  the 
father  and  grandfather.  Yooum  r.  Zahner,  16S  Pa. 
468. 

In  an  action  by  a  remainderman  against  the  life 
tenant  to  recover  for  the  loss  of  the  property  by 
reason  of  the  nonpayment  of  taxea,  the  burden  oi 
showing  that  the  life  estate  was  productive  restr 
upon  the  plalntiffa*  the  duty  cast  upon  the  life 
tenant  to  pay  taxes  not  being  absolute  but  oondi- 
tionaL  depending  upon  the  productive  capacity  of 
the  estate  and,  if  the  estate  is  unproductive,  the 
duty  does  not  exist  Clark  v.  Middlesworth,  82  Ind« 
210,258,254.  B.  W. 
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defendant  was  allowed  an  appeal  to  tbia  court. 
Defendant  aaslgned  errora  in  tbia  court  to  the 
ruling  of  the  chancellor  overruling  hia  demur- 
rer, etc.  9 

The  caae  presenta  aquarely  the  oueation 
whether  tazea  accruing  during;  the  life  eatate 
are  liena  on  that  eatate  alone,  or  whether  thej 
are  a  lien  on  the  fee  in  the  property.  Under 
§  625  of  the  Code  and  aubsequent  legislation, 
property  ia  aaneaaed  in  the  name  of  the  owner, 
and  bis  personalty  is  liable  to  theae  tazea,  and 
may  be,  and  in  fact  ahould  be.  subjected  to 
the  payment  of  the  taxea  before  resorting  to 
t  he  ^alty.  When  tbia  ia  the  case,  the  taxea  are 
assessed  to  the  life  tenant  in  possession,  and 
the  life  eatate  ia  liable  for  their  payment. 
Blackwell.  Tax  Titlea,  pp.  548,  549.  It  is 
settled  in  tbia  atate,  in  the  cases  of  Nashville  y. 
Cowan,  10  Lea,  200.  and  Statall  t.  Austin,  16 
Lea,  700-709,  that  the  life  tenant  in  possession 
ia  the  owner  to  whom  the  property  should  be 
assessed  under  the  statute,  and  that  it  ia  in- 
cumbent on  the  life  tenant  to  keep  down  the 
taxea,  and  that  the  life  estate  is  liable  for  the 
taxea,  and  any  sale  of  the  real  property  for  taxes 
during  the  life  of  the  life  tenant  would  onljr 
reach  the  life  eatate.     This  court  has  uni- 


formly held  this  to  be  the  law.  It  ia  manifest 
compiainanta  are  not  entitled  to  any  relief  un- 
der this  bill,  inasmuch  as  their  eatate  in  re- 
mainder ia  in  no  danger  of  being  sold  for  the 
taxes  complained  of  oy  them  so  long  aa  the- 
life  eatate  continues  good  for  the  taxea.  The 
life  eatate  at  bar  still  exists,  and  it  is  not  pre- 
tended that  tbia  estate  ia  not  aufflcient  to  pay 
the  taxea.  Id  any  event,  until  the  life  eatatV 
ahall  have  been  exhausted,  complainants  caii^ 
be  in  no  danger  of  haying  their  remainder  ea- 
tate subjected.  Aa  to  whether  the  remainder 
estate  would  then  be  liable  for  unpaid  taxea 
againat  the  life  tenant  doea  not  arise  in  thi» 
caae.  After  the  life  estate  has  expired,  then 
the  remaindermen  are  entitled  to  poasesaion, 
and  it  becomea  incumbent  on  them  to  keep 
down  all  taxea  the  property  is  subject  to,  and 
their  interest  in  the  property  may  then  be- 
reached  for  taxes  against  the  property.  It  fol- 
lows, therefore,  that  the  payment  oi  the  taxes- 
by  tbem  waaofflcioua,  and  they  have  no  right 
to  be  substituted  to  the  state'a  lien  on  the  life 
estate  for  the  amount  so  paid  by  them  to  dis- 
charge the  taxea.  24  Am.  &  Eng.  £nc.  Law^ 
p.  281. 
Decree  reversed,  and  biU  diemiseei^ 
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PEOPLEjof  the  State  of  Michigan 

V, 

Thomas  W.  O'NEIL  etal.,  Plffe,  in  Err. 


.Ifloh. 


The  lefl^Ukture  may,  for  the  purpose  of 
protecting^  f^ame  or  flsta.  absolutely  prohibit 
its  sale  within  the  state  duiinflr  a  closed  seasoa  or 
during  the  entire  year,  although  the  effect  of  the 
atatute  ia  to  prohibit  the  sale  of  vume  or  fish  Im- 
ported  from  other  states. 

(July  28, 1800.) 

ERROR  to  the  Recorder's  Court  of  Detroit 
to  review  a  judgment  convicting  defend- 
anta  of  unlawfully  selling  game  and  fish  dur- 
ing the  closed  season.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Meters,  T.  E.  Tarsnejr  and  W.  W. 
Wicker*  for  plaintiffs  in  error: 

In  the  case  of  Hannibal  d  St.  J.  R  Co,  t. 
Hus^n,  95  U.  S.  465,  24  L.  ed.  527,  the  legisla- 
ture of  Missouri  paased  a  law  providing  that 
"no  Texaa,  Mexican,  or  Indian  cattle  shall  be 
driven  or  otherwise  conveyed  into,  or  remain, 
in  any  county  in  this  state,  between  the  Istday 
of  March  and  the  1st  day  of  November  in  each 

?eer,  by  any  person  or  persona  whatsoever." 
*he  court  says:  '*It  is  a  plain  regulation  of 
interstate  commerce,  a  regulation  extending  to 
prohibition.  Whatever  may  be  the  power  of 
a  state  over  commerce  that  ia  completely  in- 

NoTS.~For  same  laws  aa  affeotinsr  interstate 
oommeroe,  see  State  v.  Oeer  (Conn.)  18  L.  R.  A.  804^ 
aodtiote.  The  Connecticut  caae  was  afBrmed  in 
Ctoer  V.  Ck>Bneoticut,  181  U.  B.  619,  40  L.  ed.  TW. 
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ternal,  it  can  no  more  prohibit  or  regulate  Utak 
which  is  interstate  than  it  can  that  which  i» 
with  foreign  nations." 

Leisfii  V.  Hardin,  185  U.  S.  100.  84  L.  ed. 
128, 8  Inters.  Com.  Rep.  86:  lyng  v.  MicHgnn. 
185  U.  8.  161,  84  L.  ed.  150,  8  Inters.  Com. 
Rep.  148;  Kaeiser  v.  Illinois  C,  H  Co,  18  Fed. 
Rep.  151;  People  v.  CNeil,  71  Mich.  826. 

It  is  not  necessary  that  an  act  should,  upoi^ 
its  face,  seek  to  regulate  or  restrict  the  rights 
of  interstate  commerce  in  order  to  render  it 
invalid;  but  in  considering  the  question  aa  t4> 
whether  or  not  it  does  so  mterfere  or  restrict, 
the  natural  and  reasonable  effect  must  he- 
considered,  and  if  it  appear  that  such  natural 
and  reasonable  effect  interferes  with  interstate 
commerce,  then  the  act  itself  is  void. 

Hannibal  db  8t,  J,  R.  Co,  t.  Eusen,  supra; 
Henderson  v.  Wiekhnm,  92  U.  S.  259,  28  L.  ed. 
648:  New  York  v.  Compagnie  Qenerale  Trans- 
atlantique,  10  Fed.  Rep.  857;  Railroad  Tom^ 
Cases,  18  Fed.  Rep.  722;  Cooley,  Const.  Lim. 
5th  ed.  p.  458;  Taylor  v.  MiUs,  5  Kan.  498,  T 
Am.  Rep.  558;  Tiedeman,  Pol.  Power.  §  102. 

Messrs.  Allan  H.  Eraser  and  Heiir^  A* 
M andell»  for  the  People: 

The  precise  questions  raised  In  the  record 
were  raised  and  passed  upon  by  this  court  in 
People  V.  CNeil,  71  Mich.  825.  where  thecoarl 
rendered  an  exhaustive  opinion  and  cited  al> 
the  authorities  up  to  the  date  of  the  of^nion. 

Since  that  decision  the  questions  raised  Id 
tbia  record  have  been  betore  the  courta  of 
various  states. 

American  Exp,  Co,  v.  PecpU,  188  111.  649,. 
9  L.  R  A.  188;  StaU  v.  Rodman,  58  Minn. 
898;  Roth  v.  8taU,  51  Ohio  St.  209;  JSv  parif 
Maicr,  108  Cal.  476. 
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Peofle  v.  O'Neil. 


60? 


Mr.  TvA*  A.  M aynard.  Attorney  Gen- 
eral, also  for  the  People. 

MoiitiroBi«i7»  J-»  delivered  the  opinion  of 
the  court: 

The  exceptions  before  Judgment  ^re  pre- 
sented in  two  C98e8  of  the  same  title,  which  are 
heard  npon  one  record,  in  the  first  of  which 
the  defendants  were  charged  with  selling  brook 
trout  on  the  9th  of  September,  1895,  and  in  the 
other  of  which  thej  are  charged  with  selling  a 
quantity  of  quail  on  the  28th  of  October,  1895. 
The  prosecutions  are  based  on  §  5  of  Act  No. 
196  of  the  Laws  of  1893,  and  §  5a,  added  to 
the  act  in  1895  by  Act  No.  22.^.  The  previous 
le^slatfon  upon  the  Subject  was  considered  by 
this  court  at  the  January  term,  1888,  in  the 
case  of  People  v.  (/Neil  71  Mich.  825.  The 
act  under  consideration  there  was  act  No.  251 
of  the  Laws  of  1881,  and  it  was  held  by  the  ma- 
iority  of  the  court  that  §  5  of  said  act/  prohib- 
iting the  sale  of  birds  protected  by  the  act  after 
the  expiration  of  eight  davs  next  succeeding 
the  time  limited  and  prescribed  for  *he  killing 
of  any  such  birds,  was  not  intended  to  prohibit 
the  sale  of  game  killed  in  other  states  and  im- 
ported into  this  state.  This  conclusion  was 
reached  bv  considering  act  No.  68  of  the  Laws 
of  1887  a  legislative  construction  of  the  law  of 
1881.  It  is  apparent,  however,  from  a  reading 
of  the  opinion,  that  a  majority  of  the  court 
"Was  of  the  opinion  that  it  was  within  the  power 
of  the  legislature  to  prohibit  the  sale  of  game, 
whether  taken  within  the  state  or  imported 
into  the  state.  Mr.  Justice  Campbell,  with 
whom  Mr.  Justice  Morse  concurred,  expressed 
the  opinion  that  it  would  not  be  competent  for 
the  legislature  to  punish  the  possession  of  game 
which  was  lawfully  captured  or  killed.  The 
question  of  whether  such  a  provision  would  be 
an  inteiferenoe  with  interstate  commerce  was 
not  considered  by  Mr.  Justice  Campbell.  The 
view  expressed  by  him  that  it  would  not  in 
any  case  be  competent  to  prohibit  the  sale  of 
game  lawfully  captured  or  killed  is  clearly 
against  the  great  weight  of  authority,  numer- 
ous cases  having  been  decided  since  the  deci- 
sion of  People  V  (yj^eil,  to  which  reference  will 
l>e  made  later.  In  1893,  an  act,  the  general 
scope  and  purpose  of  which  was  to  protect  the 
lisb  and  game  of  the  state,  was  passed,  under 
the  title  "An  Act  to  Regulate  the  Possession 
and  Transportation  and  Sale  of  Fish  and 
Game."  Section  1  of  the  act  defines  and  limits 
the  property  right  of  those  who  take  game,  the 
possession  of  which  is  at  any  or  all  times  pro- 
hibited by  the  laws  of  the  state.  Section  2 
prohibits  the  shipping  of  game  or  fish,  the  tak- 
ing of  which  is  at  any  or  all  times  prohibited, 
beyond  the  limits  of  the  state.  Section  8  makes 
it  an  offense  at  any  time  to  have  in  possession 
any  game  or  fish  caught,  taken,  or  killed  out- 
aide  of  the  state,  which  was  taken  or  killed  at 
a  time,  in  a  manner,  or  for  a  purpose  forbidden 
by  the  laws  of  tlfe  state  where  the  same  was 
caught  or  taken.  Section  4  makes  the  posses 
sion  or  having  control  of  any  kind  of  bird, 
game,  or  fish,  the  killing  of  which  is  at  all 
times  prohibited  by  the  laws  of  this  state,  prima 
facie  evidence  that  it  was  killed  in  this  state, 
and  attempts  to  further  prescribe  what  shall  be 
admitted  as  proof  to  overcome  this  prima  facie 
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presumption.    Section  5  reads  as  follows:  **N<K 
person,  company,  or  corporation  shall  sell,  or 
attempt  to  sell,  or  expose  for  sale,  or  have  in 
possession  or  under  control  for  the  purpose  of 
selling  or  exposing  for  sale,  any  kind  of  bird, 
game,  or  fish,  at  any  time  when  the  taking, 
catching,  or  killing  of  such  birds,  game,  or  fish 
is  prohibited  by  the  laws  of  this  state,"— fol- 
lowed by  a  proviso  not  material  here.    Thia> 
act  is  comprehensive,  and  we  think  it  clear 
that  it  was  the  intention  of  the  legislature,  by 
§  5,  to  prohibit  absolutely  the  sale  of  game  and 
fish,  the  taking  of  which  is  prohibit^  by  the- 
laws  of  this  state,  at  certain  seasons  of  the- 
year, — t.  e.  during  the  closed  season, — and  that 
this  §  5  was  enacted  by  the  legislature  havings 
in  view  the  limitation  placed  by  construction 
upon  g  5  of  act  No.  251  of  Laws  1881.  and  for* 
the  purpose  of  obviating  that  limitation.    It  is* 
to  be  noted  that  the  first  four  sections  relate  to- 
the  possession  of  fish  or  game  at  any  time  dur- 
ing the  year,  while  g  5  relates  to  the  poesession 
of  such  game  or  fish  during  the  closed  season. 
Section  5a,  added  in  1895,  is  limited  to  quail, 
woodcock,  and  partridge,  and  prohibits  the- 
sale  or  exposing  for  sale  of  either  of  these  kinds- 
of  birds  at  any  season  of  the  year.    On  the- 
trial  of  (be  case  the  respondents  offered  to  show 
that  the  trout  and   quail  were   respectively 
shipped  into  this  state  from  Illinoia  as  articles, 
of  food.    This  testimony  was  excluded,  and  it 
is  now  contended  that  the  statute  is  unconsti- 
tutional, for  the  reason  that  it  constitutes  an 
unlawful  restriction  of  the  right  of  interstate- 
commerce,  and  for  the  further  reason  that  the 
legislature  has  no  power  to  forbid  the  sale  of 
articles  of  food,  except  in  the  exercise  of  ita- 
police  power;  and  that  in  the  exercise  of  the- 
police  power  it  cannot  prohibit  the  sale  of  an- 
article  of  food  which  is  not  deleterious  in  itself. 
As  was  stated  in  People  v.  (yNeU,  this  ques- 
tion is  not  a  new  one  to  the  courts.    In  State- 
V.  Randolph,  8  Cent.  L.  J.  187,  it  was  said: 
'^The  game  laws  would  be  nugatory  if,  during- 
the  prohibitory  season,  game  could  be  importer 
from  neighboring  states.     It  would  be  impos- 
sible to  show  in  most  instances  where  the  game- 
was  caught."    See  also  the  other  cases  cited  in  . 
People  V.  (yNeil^  and  American  Exp.  Oo,  v. 
People,  188  III.  649,  9  L.  R.  A.  J 88:    Com,  v. 
8avage,  155  Mass.  278;  Both  v.  State.  51  Ohio- 
St.  209;  £&  parte  Maier,  103  Cal.  476;  Oeer  v. 
Conmctieut,  161  U.  S.  519.  40  L.  ed.  798,  which 
latter  case  contains  a  review  of  the  authorities,, 
and  an  interesting  discussion  of  the  subject. 
The  cases  cited  abundantly  establish  the  doc- 
trine that  it  is  competent  for  the  legislature, 
for  the  purpose  of  protecting  game  or  fish,  to- 
absolutely  prohibit  the  sale  of  fish  or  game- 
caught  within  the  limits  of  the  state  during  a. 
closed  season  or  during  the  entire  year.    The- 
question  of  the  right  to  prohibit  the  importa- 
tion and  sale  of  game  or  fish,  with  the  same- 
purpose,  is  discussed,  and  the  right  affirmed, 
in  tkc  parte  Maier,  and  the  right  is  also  as- 
sumed in  numerous  of  the  other  cases  referred 
to. 

We  think  the  statute  is  valid,  and  that  th& 
oontictione  should  be  tustained,  and  the  court 
below  directed  to  proceed  to  judgment 

The  other  Justices  concur. 


MiGHIOAN  SUPBBMX  COCICT. 


JCLT, 


Frederick  C.  ZIMMERMAKN,  Flf.  in  Err., 

DWELLING  HOUSE  INSURANCE  COM 

PANY. 

'( Miota ) 

1 .  InBtmctioiui  by  a  n^enenU  to  a  local 
intaranoe  afl^nt*  who  signtfles  bis  desire  to 
write  a  policy  on  bis  own  property,  to  write  it  in 
tbe  usual  way,  are  not  sufficient  to  make  a  con- 
tract bindinir  on  tbe  company  if  no  noHflcatlon 
is  friven  to  it  that  tbe  policy  has  been  written,  al- 
thouffh  the  custom  is  for  agents  to  insure  their 
own  property. 

JS.    A  blnclliif  eontract  by  an  insnranoe 
company  inrarln^  its  ac^nt's  property 

is  not  made  by  his  writing  tbe  policy,  entering  it 
on  his  register,  and  making  out  a  report  of  it  to 
the  company,  if  tbe  property  is  destroyed  before 
the  company  receives  the  report,  which  it  refuses 
to  approve. 

(July  28, 1888.) 

ERROR  to  the  Circuit  Court  for  Saginaw 
CouDtjr  to  review  a  judgment  in  favor  of 
•defendant  in  an  action  brought  to  recover  the 
Amount  alleged  to  be  due  on  a  policy  of  fire  in- 
surance.   Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  W.  O.  Gaf^Ot  for  plaintiff  in  error: 

Tbe  general  agent  of  an  insurance  company 
bad  power  to  authorize  Mr.  ZimmernianD  to 
place  insurance  on  bis  own  property,  and  to 
<;onsent  that  he  might  insure  it. 

Westchester  F.  Ins,  Co,  t.  JCarle,  83  Mich. 
152;  Franklin  F,  Ins,  Co,  v.  Colt,  87  U.  8.  20 
Wall.  6eO.  22 L.  cd.  423;  Wood,  Fire  Ins.  p.  10, 
§  4.  and  note;  Campbeil  v.  American  F.  Ins,  Co, 
73  Wis.  100. 

When  Mr.  Zimmermann, under  the  authority 
•or  bv  the  consent  of  Nichols,  made  tbe  memo- 
randum of  insurance  on  tbe  property  in  ques- 
tion and  entered  it  on  tbe  register,  there  was  a 
-contract  of  insurance  or  a  contract  to  insure  on 
the  part  of  the  company,  which  bound  it. 

Franklin  F,  Ins.  Go.  v.  Colt,  supra;  West- 
-Chester  F,  Ins.  Co.  ▼.  BarU,  83  Mich.  144; 
Soger  Williams  Ins.  Co.  v.  Cnrrington,  43 
Mich.  252;  Campbell  v.  American  F,  Ins.  Co, 
supra;  Oreenwich  Ins.  Co.  v.  Waterman,  54 
Fed.  Rep.  839,  6  U.  8.  App.  549. 

Tbe  company  was  bound  without  the  issue, 
«nd  before  the  actual  issue  of  the  policy,  and 
in  case  of  a  fire  before  it  issued,  any  party  hav- 
ing insurance  written  in  that  way,  could  have 
recovered  from  the  company. 

Fried  r.  Royal  Ins.  Co.  50  N.  T.  243;  Qreen- 
mch  Ins.  Co.  ▼.  Waterman,  supra. 

A  well-defined  local  usage,  whereby  marine 
insurance  agents  can  make  binding  contracts 
of  insurance  to  take  effect  on  the  day  of  appli- 
cation, without  consulting  their  superiors,  is 
«ufi9cient  to  prevail  over  the  private  instruc- 
tions of  such  agents  when  the  insured  is  in 
ignorance  thereof,  and  ii  without  notice  of 
facts  sufficient  to  put  him  on  inquiry. 

Greenwich  Ins.  Co.  ▼.  Waterman,  supra; 
EUis  ▼.  Albany  City  F.  Ins.  Co.  50  N.  Y.  402, 
10  Am.  Rep.  495. 

Nora.— As  to  the  issuance  of  Insurance  policies 
t>y  an  a^ent  to  himself,  see  also  Wildberger  v. 
Hartford  F.  Ins.  Oo.  (Hiss.)  2B  L.  B.  A.  880. 
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Tbe  evidence  establishes  a  contract  tobson, 
although  the  premium  was  not  paid. 

CampbeU  v.  American  F.  Ins.  6b.  73  Wii 
100;  King  ▼.  ffelda  F.  Ins.  Oo.  58  Wis.  5«; 
Toung  v.  Hartford  F.  Ins.  Co.  45  Iowa,  877, 
24  Am.  Rep.  784;  jEtna  Uve  Stock,  F.  i 
T.  his.  Co.  Y.  Olmstead,  21  Mich.  246,  4  Am. 
Rep  483. 

An  action  will  lie  on  a  contract  to  insure. 

Wood,  Fire  Ins.  29;  AngeU  v.  Hartford  F. 
Ins.  Co.  59  N.  Y.  171,  17  Am.  Rep.  322, 
Shearman  v.  Niagara  F.  Ins.  Co.  46  N.  Y.  580, 
7  Am.  Rep.  380;  Sanborn  v.  Fireman* sins.  0». 
16  Gray,  448,  77  Am.  Dec.  419. 

It  was  a  custom  of  insurance  agents  gen- 
erally in  the  Saginaw  Talley  to  insure  their 
own  property  in  companies  for  which  Ib^ 
were  agents,  in  the  same  manner  that  plaintiff 
insured  his,  and  the  general  agent  of  the  de- 
fendant was  fully  advised  of  this  custom,  sod 
knew  that  its  agents  were  insuring  their  own 
property  in  that  manner  and  assented  to  that 
practice,  and  recognized  insurance  thus  ef- 
fected by  agents  on  their  own  property. 

The  defendant  therefore  was  bound  by  the 
contract. 

Greenwich  Ins.  Co.  v.  Waterman,  54  Fed. 
Rep.  839,  6  U.  S.  App.  549;  Robinson  r. 
United  States,  bO  U.  S.  18  Wall.  368,  20  L  ed. 
653;  1  Am.  &  Eng.  Enc.  Law,  p.  372,  nnu, 
376, 377:  Cook  v.  Berlin  Woolen  Mill  Co.  43  Wis. 
433;  Story,  Agency,  7th  ed.  p.  247-249.  sod 
notes. 

Notwithstanding  that  the  premium  was  not 
paid,  a  waiver  mav  be  shown  by  showing  ihti 
the  company  had  delivered  policies  without  n- 
quirine  that  the  premiums  be  paid. 

CampbeU  v.  American  F.  Ins.  Co.  78  Wis, 
100;  Wood,  Fire  Ins.  p:  869,  note  11. 

Messrs.  Hanchett  Ss  Hanchett,  for  de- 
fendant in  error: 

It  cannot  be  claimed  that  the  conversatioQ 
was  in  any  sense  an  authority  to  write  the 
policy  sued  upon  in  this  case. 

Croft  V.  Hanover  F.  Ins.  Co.  40  W.  Va.  508; 
Michigan  Pipe  Co.v. Michigan  Fire  db  M.Ins.  Co. 
92  Mich.  482, 20  L.  R  A.  277;  Mattoon  Mfg.  (V 
▼.  Oshkosh  Mvt.  F.  Ins.  Oo.  69  Wis.  564;  Kim- 
baU  V.  Lion  Ins.  Co.  17  Fed.  Rep.  625:  Mutual 
L.  Ins,  Co.  ▼.  'Young,  6  Ins.  L.  J.  17:  Conti- 
nental Ins.  Co.  V.  Jenkins,  Id.  514:  TyUr  v. 
New  Amsterdam  F.  Ins.  Co  4  Robt.  151; 
Strohn  V.  Hartford  F.  Ins.  Co.  87  Wis.  625, 19 
Am.  Rep.  777;  1  Wood,  Fire  Ins.  §  5. 

An  agent  cannot  act  at  the  same  time  for 
himself  and  for  his  principal  in  a  transaction 
in  which  the  interests  of  tbe  two  parties  are 
adverse. 

May,  Ins.  p.  125;  Empire  State  Ins.  Co.  ▼. 
American  Cent.  Ins.  Go.  138  N.  Y.  446;  Bent- 
ley  ▼.  Columbia  Ins.  Co.  17  N.  Y.  421;  3>» 
York  Cent.  Ins.  Oo.  v.  National  Protection  Ins. 
Co.  14  N.  Y.  85;  Utiea  Ins.  Co.  v.  Toledo  In$. 
Oo.  17  Barb.  132;  Ritt  v.  Washington  Manns 
db  F.  Ins.  Co.  41  Barb.  358;  Mercantile  Ins.  Co. 
T.  Rope  Ins.  Co.  8  Mo.  App.  408;  Wildberger 
▼.  Hartford  F.  Ins.  Oo.  72  Miss.  888.  28  U  R 
A.  220;  Oreemcood  Ice  db  0.  Oo.  ▼.  Georgia 
Home  Ins.  Co.  72  Miss.  46;  Glens  Falls  Ins.  Co. 
T.  Hopkins,  16  111.  App.  220;  BeaMen  v. 
Poupard,  Harr.  Ch.  (Mich.)  206;  Ingerson  r. 
Starkweather,  Walk.  Ch.  (Mich.)  846;  CluUr. 
Barron,  2  Mich.  192;  Dwight  r.  Blaekmar,  Id. 


1896. 


ZlMliSRKANK  y.  DWELLING'HOUBE  InB.  CO. 


69» 


^80, 57  Am.  Dec.  180;  Afne$  t.  Port  Huron  Log 
Driving  dt  B.  Co.  11  Mich.189.  88  Am.  Dec.  731; 
J'ieopU,  IHugger,  v.  Overyssei  Ttop.  Bd.  11  Mich. 
^2;  Moore  Y.  Mandlebaum,  S  mch,  ^SS;  Flint 
4b  P.  M.  B.  Co.  ▼.  Detoey,  14  Mich.  477;  Serih- 
ner  ▼.  Collar,  40  Mich.  875,  29  Am.  Rep.  541; 
Green  v.  Enoch,  92  Mich.  26;  Pittsburgh  dt  L. 
JB.  Iron  Co.  v.  Kirpatrick,  Id.  252. 

Until  the  cod  tract  is  accepted  and  ratified 
by  the  compaDy,  it  assumes  do  liability. 

Faughner  v.  ManufaeturtTff  Mut.  F.  Ins, 
Oo.  86  Mich.  536. 

Even  if  the  compaoy  had  rejected  the  policy 
•on  the  day  it  received  it,  it  would  have  been 
too  late  for  the  plaiotiff  to  procure  Idsu ranee 
elsewhere  for  the  reason  that  the  property  had 
already  been  destroyed.  Therefore,  as  the 
plaintiff  was  not  iojured  by  the  delay  of  the 
defendaDt,  do  estoppel  was  created. 

11  Am.&Ene.EQC.  Law,p.  336;  Security  Ine, 
Co,  V.  Fay,  22  Mich.  467,  7  Am.  Rep.  670;  Jeieett 
'v.  Rome  Ine.  Co,  29  Iowa,  562;  May,  Ins. 
€507. 

A  ratification  of  the  policy  without  knowl- 
edge of  the  loss  would  not  have  bound  the 
compauy. 

Fitzhtrbert  v.  Mather,  1  T.  R.  12;  Harp  v. 
Granger^  Mut.  F,  Ins.  Co.  49  Md.  807;  Glene 
Falle  Ine.  Co.  v.  Hopkins,  16  111.  App.  220;  1 
Wood,  Fire  Ins.  p.  47. 

Mooret  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  a  local  agent  of  the  de- 
fendant at  Saginaw,  and  had  been  for  several 
^ears  prior  to  the  date  of  the  policy  sued  upon 
in  this  case;  and,  at  the  time  the  policy  was 
Issued,  there  was  another  local  agent  repre- 
senting the  defendant  in  the  city.  On  May  15, 
1893,  plaintiff  wrote  a  policjr  in  the  defendant 
company,  insuring  himself  in  the  sum  of  $1,- 
500  OD  his  household  goods,  $250  on  his  barn, 
$100  on  his  horse,  and  $150  on  his  vehicles, 
robes,  feed,  etc.  Without  notifying  the  com- 
pany of  this  risk,  he  retained  the  policy  and 
the  daily  report  which  is  usually  sent  to  the 
company  until  May  20, 1893,  claiming  that  his 
barn  was  not  completed  and  ready  for  occu- 
pancy before  that  date.  On  that  date  hesent  the 
policy  and  daily  report,  by  mail,  to  the  home  of- 
fice of  the  defendant,  at  Boston,  Massachusetts. 
These  papers  were  received  by  the  company  on 
May  23,  1893.  Before  sending  the  policy,  the 
plaintiff  had  indorsed  upon  it  the  words, 
^'Kindly  approve  and  return."  The  properly 
covered  by  this  policy  was  totally  destroyed  by 
m  large  fire  on  May  20, 1893,  about  6:30  o'clock 
in  the  evenine.  The  fire  started  at  about  4:30 
p.  M.  The  plaintiff  notified  the  company  of 
the  loss  May  24,  when  the  general  agent,  W. 
J.  Nichols,  arrived  in  the  city  to  look  after  the 
losses  sustained  by  the  company  in  this  large 
^re.  No  premium  was  ever  paid  or  tendered 
^sy  the  plaintiff.  The  policy  was  never  ac- 
cepted by  the  company,  and  was  never  de- 
livered or  returned  to  the  plaintiff.  The  com- 
pany declined  to  pay  the  loss.  The  plaintiff 
«uea  the  defendant,  and  the  judge  directed  a 
verdict  in  favor  of  defendant. 

It  is  claimed  by  the  appellant  that  he  was 
Authoriz*  d  to  write  this  policy  by  W.  J.  Nich- 
ds,  the  general  agent  of  the  defendant,  during 
A   conversation    between  them  in  the  city  of 
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Saginaw,  in  February,  1893.  The  conversa- 
tion is  described  by  the  plaintiff  as  follows:  *'I 
told  him  that  I  wanted  lo  write  a  policy  upoa 
my  own  goods,  and  he  said:  'Write  it  in  tho 
usual  way.'  That  is  the  answer  he  gave  me. 
I  think  tbe  conversation  occurred  at  the  Ban- 
croft House.  It  was  on  the  east  side  of  tho 
river,  anyway.  Tbe  subject  of  the  conversa- 
tion was  about  business  generally,  and  about 
insurance  business  in  general.  There  wasn't 
anything  said  about  placine  a  policy  upon  my 
property  immediately."  The  property  which 
plaintiff  proposed  to  write  was  not  pointed  out 
to  Nichols,  but  the  plaintiff  told  Nichols  it 
would  be  bis  household  goods  and  barn  then 
building.  On  cross-examination,  plaintiff  testi- 
fied: "At  the  time  I  had  my  conversation  with 
Nichols  in  February,  1893,  I  told  him  that  the 
property  I  wanted  to  insure  was  my  household 
goods  and  a  barn  I  was  then  building.  I  didn't 
tell  him  how  much  Insurance  I  would  take 
out.  That  is  all  there  was  to  that  conversa- 
tion." The  policy  he  wrote  was  written  May 
15th.  It  is  claimed  that  this  conversation  be- 
tween tbe  general  agent  of  the  company,  in 
which  the  general  agent  of  the  company  used 
the  expression,  "Write  it  in  the  usual  way," 
supplemented  by  the  writing  of  the  policy,  and 
evidence  "that  it  is  the  custom  of  Insurance 
agents  in  Saginaw  valley  to  insure  their  own 
property  in  the  companies  for  which  they  are 
agents,  in  the  same  manner  that  they  insure 
property  of  other  persons,—!,  e.,  "that  the 
custom  and  usual  way  in  the  city  of  Saginaw 
and  valley  of  writing  policies  upon  an  agent's 
own  property  st  that  time  was  to  make  a  memo- 
randum of  the  risk;  then  he  would  make  a 
daily  report  of  the  risk,  and  (hen  a  policy  con- 
forming to  that,  and  spread  it  upon  his  msur- 
ance  register," — made  a  contract  upon  which 
tbe  company  would  be  liable,  whether  the 
policy  was  accepted  at  the  home  office  or  not. 
We  cannot  sustain  that  contention.  When 
this  conversation  was  held  tbe  barn  was  not 
built.  It  was  not  finished  until  about  the  15th 
of  May.  No  statement  was  made  as  to  the 
value  of  tbe  property  to  be  insured,  or  for  how 
much  it  was  to  he  insured,  or  what  rate  of 
premium  was  to  be  paid.  No  date  had  been 
fixed  for  tbe  commencement  or  termination  of 
tbe  risk.  Giving  tbe  most  liberal  construction 
possible  to  tbe  language  used,  and  what  was 
done,  it  did  not  constitute  a  mutual  and  valid 
contract,  binding  upon  both  parties.  Michigan 
Pipe  Co.  V.  Michigan  Fire  &  M.  Ine.  Co.  92 
Mich.  482,  20  L.  K.  A.  277. 

In  its  logical  order,  the  next  question  for 
consideration  is:  Did  the  writing  oat  of  the 
daily  report  and  the  policy,  and  its  entry  on 
the  policy  register,  constitute  a  contract  before 
the  policy  was  approved  by  the  company?  It 
is  elementary  law  that  an  agent  must  not  be 
personally  interested  adversely  to  his  principal. 
Green  v.  Knocfi,  92  Mich.  28;  Pittsburgh  db  L. 
8.  Iron  Co.  v.  Kirkpatrick,  Id.  252.  An  agent 
for  receiving  applications  ceases  to  be  an  agent 
so  long  as  he  acts  in  a  matter  in  which  his  per- 
sonal interest  is  concerned.  If  he  applies  for 
insurance  on  his  own  property,  as  to  that  prop- 
erty he  is  no  agent  of  the  company.  He  can- 
not, by  tbe  familiar  rule  of  law,  as  agent,  rep- 
resent antagonistic  interests.  May,  Ins.  ^  125. 
and   cases   cited.      It  follows   reasonably,  I 
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iMvk,  tb«t.  If  the  agent  CMinot  act  for  the 
oompaoy  bo  as  to  bind  it  where  he  bimsdf  is 
an  applicant  lor  iosu ranee,  the  company  would 
not  be  bound  until  this  act  in  writing  the 
policy  was  appro7ed  by  it.  The  record  shows 
that,  while  the  policy  was  written  May  15,  for 
some  reason  it  was  nut  posted  for  muiliog  until 


May  90»  and  waa  not  reoelTed  until  May  8, 
three  days  after  the  loss  occurred.     The  policj 
never  was  approved  by  the  company,  and  a» 
contract  creating  liability  was  muda 
The  judgment  is  ajirmed. 

The  other  Justices  concur. 
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Martha  V.  LEAPHART,  £zrx.,  etc.,  of  John 
S.  Leaphart,  Deceased,  Appi., 

V, 

COMMERCIAL   BANE   OF  COLUMBIA, 

Meapt. 
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1.  A  deposit  of  money  with  the  « 
gmr  of  a*  *'Depoaitors'  Co-operative 
▲moeiJbtioii**  on  receipt  of  a  certltloate  stipii- 
latlDff  that  the  money  shall  be  repaid  at  an  afrreed 
time,  with  a  spedtied  rate  of  interest,  does  not 
create  a  trust,  but  a  loan. 

5.  Money  deposited  in  a  bank  by  a  per- 
son described  as  **manaffer**  is  subject  to  his 
obeoka,  even  if  the  bank  knows  that  it  whs  orifri- 
Daily  obtained  from  otber  persons  on  a  oertifloate 
of  deposit. 

(February  17,  IBOfi.) 

APPEAL  by  plaintiff  from  a  Judftment  of 
the  Common  Pleas  Circuit  Court  for  Rich- 
land County  in  favor  of  defendant  in  an  action 
brought  to  reach  an  alleged  trust  fund  which 
had  been  deposited  by  the  trustee  in  the  defend- 
ant bank.     A  firmed. 

The  facts  are  stated  in  the  opinion. 

Menn.  IPerry  4h  Heyward  and  Andrew 
Crawford*  for  appellant: 

The  circuit  Judge  erred  in  not  allowing  the 
Jury  to  pass  upon  the  questions  of  fact  in- 
volved in  the  cause. 

S.  C.  Code  Civ.  Proc.  §§  271,  374,  287;  Altee 
T.  South  Carolina  R.  Go,  21 8.C.  567;  Simkins  v. 
Columhia  A  0.  R,  Co.  20  8.  C.  270;  Flenniken 
▼.  Scruggs,  16  8.  C.  92:  Oraham  v.  Moore,  18 

6.  C.  119:  Carrigan  v.  Boteman,  Id.  878. 
The  title,  the  right  of  property  in  the  fund, 

never  passed  out  of  the  executrix  of  Lesphart, 
and  consequently  she  has  a  right  to  recover  it 
wherever  found. 

Central  If  at.  Bank  v.  Connecticut  Mut.  L, 
Int.  Co.  104  U.  8.  64,  26  L.  ed.  693;  MerriU  v. 
Bank  of  Norfolk,  19  Pick.  82;  Van  Alen  v. 
American  Ifat.  Bank,  62  N.  Y.  1:  Atlantic 
Bank  v.  MerchanUf  Bank,  10  Gray,  646; 
United  States  v.  State  Nat.  Bank,  96  U.  8.  30, 
24  L.  ed.  647:  May  v.  LeClaire,  78  U.  8.  11 
Wall.  217,  20  L.  ed.  60;  Colfman  v.  First  Nat. 
Bank,  58  N.  Y.  888;  Uiiion  Nat.  Bank  v. 
Goete,  188  111.  127. 

The  knowledge  of  Iredell,  the  president  of 
the  bank,  was  the  knowledge  of  the  bank,  es- 
pecislly  when  communicated  to  the  cashier. 
8tork,  who  was  required  by  Iredell  to  enter 
the  amount  upon  a  separate  deposit  book 
msrked  by  8tork  "Special." 


Union  Bank  y.  Wando  Min.  eft  Mfg.  Os.  17 
8.  C.  861;  Weib  ▼.  GraniteviUe  Mfg.  Oo.  11  & 
C.  896.  82  Am.  Rep.  479:  1  Morse.  Banks  4 
Banking,  8d  ed.  §  111;  Lwing  ▼.  Brodu,  184 
Mass.  4'>7. 

Mr.  William  H.  Lylee*  for  respondent: 

The  relation  between  Thomasson  and  Iredell 
as  manager  of  the  depositor's  oo-operative  ss- 
sociation  was  that  simply  of  creditor  sod 
debtor,  and  in  no  wise  that  of  eeetui  que  irust 
and  trustee. 

Morse,  Banks  A  Banking,  8d  ed.  p.  2^; 
National  Bank  of  the  Republie  v.  Millaid,  77 
U.  8.  10  Wall.  167,  19  L.  ed.  899;  Gary  v. 
Peoples  Nat.  Bank,  26  8.  C.  544;  State  v. 
Keim,  8  Keb.  68;  State,  First  Nat  Bank,  v. 
Bartiey,  89  Neb.  858.  28  L.  R.  A.  67;  CoHins 
V.  State,  88  Fla.  429;  Bank  of  MarysmUe  v. 
Windisch-MuMhauser  Brewing  Co.  60  Ohio  St. 
151. 

The  certificate  which  was  given  by  Iredell 
as  evidence  of  the  transaction  is  a  clear  indica- 
tion of  a  contract  of  lending  and  borrowio;. 
and  negatives  in  express  terms  the  existence  of 
any  reservation  of  ownership  or  interest  in  the 
fund  by  the  plaintiff.  The  certificate  was  ia 
effect  a  promissory  note. 

Bickley  v.  Commercial  Bank,  89  8.  C.  281: 
MiUer  V.  Austen,  54  U.  8.  18  How.  218, 14  L. 
ed.  119;  Kirkwood  v.  First  Nat.  Bank,  40  Neb. 
484,  24  L.  R  A.  444. 

The  money  was  deposited  to  the  credit  of 
Iredell  as  manager.  Now  even  if  the  fund 
was  a  trust  fund  and  so  deposited  it  cannot  be 
questioned  that  the  bank  was  bound  to  honor 
any  check  drawn  by  Iredell  as  manager  so  long 
as  be  bad  funds  to  bis  credit  as  such,  and  even 
if  it  hsd  had  notice  that  the  funds  in  question 
were  trust  funds,  it  was  bound  to  assume  that 
all  checks  drawn  by  Iredell  in  the  name  under 
which  the  deposit  was  made  were  properly 
drawn  in  execution  of  bis  trust. 

Sairper  v.  Senn,  27  8.  C.  261;  Morse,  Banks 
&  Banking,    p.   85;    Central   Nat.  Bank  ▼. 
Connecticut  Mut.  L.  Ins.   Co.  104  U.  S.  65,  26 
L.  ed.  698. 

Mclver,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  brought  this  action  to  recorer 
from  the  defendant  bank  a  certain  aum  of 
money,  alleged  to  have  been  deposited  with 
said  bank  by  one  C.  J.  Iredell,  in  breach  of  se 
alleged  trust  reposed  in  him  by  the  plaintiff. 
Passing  by  the  first,  second,  and  third  parsr 
graphs  of  the  complaint,  in  which  the  repre- 
sentative character  of  the  plaintiff  and  the  cor* 
porate  character  of  the  defendant  are  alleged 


Note.— As  to  the  effect  of  depositing  money  in 
trust  for  a  third  person,  see  Cunning-ham  v.  Dav- 
enport (N.  Y.)  32  L.  B.  A.  878,  and  noU. 
38  L.R.  A. 


On  the  question  What  will  constitute  a  special 
deposit,  see  note  to  Mutual  AocL  Asso.  v.  Jaoobs 
(111.)  16  L.  R.  A.  61«. 
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-^he  material  aUegations  of  the  complaint  are  to 
^>e  found  in  the  fourth,  fifth,  and  sixth  para- 
^rraphs  thereof,  and  mav  be  stated  suhstan- 
tially  as  follows:  (4)  That  on  the  1st  day  of 
2^ovember.  1890,  one  C.  J.  Iredell,  who  was 
then  presiaent  of  the  defendant  bank,  received 
from  the  plaintiff  the  sum  of  $2,000.  '*in  trust, 
to  be  invested  for  the  plaintiff,  and  to  be  re- 
turned to  the  plaintiff,  with  interest,  when 
called  for."  (5)  That,  instead  of  investing 
-said  amount  as  required  by  the  terms  of  said 
trust,  the  said  Iredell,  being  then  president  of 
the  defendant  bank,  in  breach  of  his  said  trust 
•deposited  the  same  in  said  bank,  and  allowed 
the  same  to  be  used  by  said  bank,  which  still 
has  possession  of  the  same.  ((Si)  That  defend- 
ant bank  had  full  notice  of  the  said  trust,  and 
•of  the  breach  of  the  same,  and  has  refused  to 
4M>mply  with  the  plaintiff's  demand  for  the 
payment  of  the  money  so  deposited.  The  de- 
fendant, in  its  answer,  denies  all  of  the  allega- 
tions contained  in  the  fourth,  fifth,  and  sixth 
paragraphs  of  the  complaint.  The  case  came 
on  for  trial  before  his  honor.  Judge  Earle,  and 
a  jury,  who  were  instructed  to  find  a  verdict 
for  defendant,  upon  the  ground  that  no  trust 
relation  had  been  shown  to  exist  between  the 
plaintiff  and  IrMlell,  by  the  contract  between 
them,  which  was  reduced  to  writin/c.  and 
which,  of  er)urse,  was  to  be  construed  by  the 
<x>urt.  The  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  need  not 
be  repeated  here,  as  I  do  not  propose  to  con- 
sider them  seriatim,  but  propose  to  take  up  the 
three  pointa  into  which  the  several  grounds  of 
appeal  have  been  condensed  in  the  argument  of 
counsel  for  appellant. 

The  undisputed  facts  are  that  C.  J.  Iredell 
issued  a  circular,  of  which  the  following  is  a 
«opy: 

Depositors'  Co-operative  Association.  Six 
per  cent  interest.  This  as^^ociation  has  been 
suggested  and  formed  for  the  benefit  of  those 
having  money  for  which  they  have  no  imme- 
<diate  use,  or  while  waitinc:  for  other  invest- 
ments, and  upon  which,  while  idle,  a  good 
rate  of  interest  will  be  obtained.  Or  the  certifi- 
cate can  be  held  as  an  investment.  The  terms 
«re:  Money  to  be  deposited  for  one  year  or 
longer.  A  certificate  to  be  given,  bearing  in- 
terest at  the  rate  of  6  per  cent  per  annum  from 
date  thereof.  Interest  to  be  paid  semiannually. 
Principal,  if  needed,  can  be  drawn  at  any  time 
after  notice,  agreed  on  with  the  manager,  but 
no  intere3t  allowed  unless  money  has  been  on 
deposit  for  six  months  from  each  semiannual 
payment  of  interest.  The  certificate  can  be 
used  at  any  time  as  collateral  security.  Ad- 
dress letters  and  send  money  to  C.  J.  Iredell, 
Manager,  Columbia,  8.  C.  Office  at  the  Com- 
mercial Bank. 

In  response  to  th6  proposals  contained  in  the 
fore|;oing  circular,  the  plaintiff  deposited  with 
O.  jT  Iredell,  manager,  the  sum  of  $2,000,  and 
receiyed  from  him  a  certificate,  of  which  the 
following  is  a  copy: 

Ko.  2.    12,000. 

DepoBitors'  Co-operative  Asssociation. 

Columbia,  S.  0.  Nov.  1st,  1890. 

I  hereby  certify  that  Martha  Y.  Leaphart, 
executrix,  has  deposited  with  C.  J.  Iredell, 
manager,  |2,000,  payable  to  her  order  upon  the 
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return  of  this  certificate  properly  indorsed. 
And  it  is  agreed  l)etween  said  C.  J.  Iredell* 
manager,  and  any  or  all  indorsers  of  this  cer- 
tificate, that  the  sum  of  money  above  mentioned 
shall  remain  on  deposit  with  said  C.  J.  Ire- 
dell, manager,  for  one  year  from  date  hereof. 
And  it  is  further  sgreed  between  said  parties 
that  the  amount  named  in  said  certificate  shall 
draw  interest  at  the  rate  of  6  per  cent  per 
annum,  payable  semiannually.  Said  amount 
can  be  drawn  at  any  time  after  thirty  days' 
notice,  but  no  interest  be  allowed  unless 
money  is  on  deposit  six  months. 
[Signed]  C.  J.  Iredell,  Mansger. 

It  further  appears  that  the  money  thus  re- 
ceived from  the  plaintiff  by  C.  J.  Iredell,  man- 
ager, was  deposited  in  the  defendant  bank  by 
him  to  the  credit  of  an  account  then  standing 
upon  the  books  of  the  bank  in- the  name  of  '*C. 
J.  Iredell,  manager,"  and  was  from  time  to 
time  checked  against  by  said  C.  J.  Iredell  as 
manager.  It  also  appears  that  while  there 
was  but  a  single  account  upon  the  books  of  the 
bank  in  the  name  of  "C.  J.  Iredell,  Manager," 
yet  that  Iredell,  regarding  that  account  as  rep- 
resenting two  funds,  required  the  teller  of  the 
bank  to  give  him  an  additional  pass  book, 
marked  "Special— Depositors'  Co-operative  As- 
sociation," upon  which  deposits  of  money  re- 
ceived for  that  association  were  also  entered, 
though  there  was  nothing  on  the  books  of  the 
bank  to  indicate  that  such  account  represented 
two  funds. 

From  this  statement  of  the  facts  as  devel- 
oped in  the  trial  below,  it  is  very  clear  that  the 
controlling  question  in  the  case  was  whether 
there  was  any  trust  relation  created  between 
the  plaintiff  and  Iredell  by  the  contract  which 
they  made;  and.  as  the  contract  was  in  writ- 
ing, it  was  equally  clear  that  the  true  construc- 
tion and  effect  of  such  contract  was  for  the 
court,  and  not  for  the  jury,  presenting  a  ques- 
tion of  law,  and  not  of  fact;  and  therefore  it  is 
difficult  to  discover  any  issue  of  fact  to  be  left 
to  the  jury.  If  the  circuit  Judge  was  right  in 
holding  that  the  contract  created  no  trust  re- 
lation between  the  parties,  that  was  an  end  of 
the  case,  and  hence  appellant's  first  point — 
*'that  the  circuit  judge  erred  in  not  allowing 
the  jury  to  pass  upon  the  questions  of  fact  in- 
volved in  the  cause"— cannot  be  sustained. 

The  appellant's  second  point,  as  stated  in  the 
argument,  is:  "That  the  title,  the  right  of 
property,  in  the  fund,  never  passed  out  of  the 
executrix  of  Leaphart,  and  that  consequently 
she  has  a  right  to  recover  it  wherever  found. 
That  proportion  is  based  upon  the  assumption 
that  a  trust  relation  existed  between  the  parties, 
and  hence  the  inquiry  first  arising  is  whether, 
by  the  terms  of  the  contract,  any  such  re- 
lation was  created.  Looking  either  to  the 
terms  of  the  circular  inviting  deposits  or  to  the 
terms  of  the  certificate  given  to  the  plaintiff 
when  she  actually  deposited  the  money,  it  is 
quite  certain  that  not  a  word  will  be  found  indi- 
cating an  intention  that  any  trust  relation  be- 
tween the  depositor  and  depositee  should  be 
created.  On  the  contrary,  those  terms  neces- 
sarily imply  that  the  money  deposited  should 
at  once  become  the  money  of  the  depositee,  to 
be  used  as  its  own,  for  the  purpose  of  making 
profit  Uieref  rom.    How  else  can  the  proyisioa 
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that  U)e  amount  deposited  should  bear  interest 
at  a  specitied  rate  of  interest  be  accounted  for? 
Surely,  it  cannot  be  aupposed  for  a  moment 
that  any  person,  corporation,  or  association 
would  receive  money  en  deposit,  giving  an 
obligation  to  repay  the  same  with  interest, 
with  an  understanding  that  the  money  de- 
posited was  to  remain  the  property  of  the  de- 
positor, subject  to  his  control.  Such  a  view 
would  be  absolutely  destructive  of  the  very 
end  and  object  of  such  a  transaction.  On  the 
contrary^,  the  true  view  is  that,  as  soon  as  the 
money  is  deposited,  it  becomes  the  property  of 
the  depositee,  to  be  used  by  liim  as  his  own 
for  the  purpose  of  making  prolit  therefrom, 
out  of  which  he  expects  to  pay  the  stipulated 
interest,  and  leave  a  profit  to  himself.  Such  a 
transaction  is,  in  legal  contemplation,  practi- 
cally a  loan  by  the  depositor  of  the  amount 
deposited,  to  be  -repaid  at  a  stipulated  time, 
with  a  stipulated  rate  of  interest;  and  the  real 
relation  between  the  depositor  and  the  deposi- 
tee is  the  ordinary  relation  of  debtor  and  credit- 
or. The  certificate  of  deposit  which  constitutes 
the  basis  of  plaintiff's  claim  has  none  of  the 
elements  of  a  receipt,  but  is  more  like  an  ordi- 
nary promissory  note.  Bickley  v.  Commercial 
Bank,  89  S.  C.  at  page  291;  Miller  ▼.  AuiUn, 
54  U.  S.  18  How.  218.  14  L.  ed.  119.  As  is 
said  by  Mr.  Justice  Davis,  in  delivering  the 
opinion  of  the  court  in  National  Bank  oftlie  Re- 
public  V.  Millard,  77  U.  S.  10  Wall.,  at  page 
155,  19  L.  ed.  899:  "It  is  no  longer  an  open 
question  in  this  court  since  the  decision  in 
tbe  cases  of  Marine  Bank  v.  Fulton  County 
Bank,  69  U.  S.  2  Wall.  252,  17  L.  ed.  785, 
and  of  Thompson  v.  BigffS,  72  D.  8.  5  Wall, 
ees.  18  L.  ed.  704,  that  the  relation  of  bank- 
er and  customer,  in  their  pecuniary  deal- 
ings, is  that  of  debtor  and  creditor.  It  is  an 
important  part  of  the  business  of  banking  to 
receive  deposits;  but  when  they  are  received, 
unless  there  are  stipulations  to  the  contrary, 
they  belong  to  the  bank,  become  part  of  its 
general  funds,  andean  be  loaned  by  it  as  other 
moneys.  The  banker  is  accountable  for  the 
deposits  he  receives  as  a  debtor,  and  he 
agrees  to  discharge  these  debts  by  honoring 
the  checks  which  the  depositors  shall,  from 
time  to  time,  draw  on  him.  Tbe  contract  be- 
tween the  parties  is  purely  a  legal  one,  and  has 
nothing  of  the  nature  of  a  trust  in  it.  This 
subject  was  fully  discussed  by  Iiords  Gotten- 
ham,  Brougham,  Lyodburst,  and  Campbell, 
in  the  house  of  lords,  in  tbe  case  of  Foley  v. 
Hill,  2  H.  L.  Cas.  28;  and  they  all  concurred 
in  the  opinion  that  the  relation  between  a 
banker  and  customer  who  pays  money  into  the 
bank,  or  to  whose  credit  money  is  placed  there, 
is  the  ordinary  relation  of  debtor  and  creditor, 
and  does  not  partake  of  a  fiduciary  character, 
and  the  great  weight  of  American  authority 
is  to  the  same  effect." 

If  it  should  be  said,  as  has  been  urged  in  the 
argument  of  a  similar  case  at  thepreneot  term, 
that  this  is  a  rule  peculiar  to  deposits  with  a 
banker  or  banking  institution,  and  does  not 
apply  to  deposits  with  other  persons,  the  an- 
swer would  be  that  the  rule  does  not  grow  out 
of  the  name  by  which  the  depositee  may  be 
designated,  but  out  of  the  nature  of  tbe  trans 
action.  Tlie  reason  of  the  rule  applies  just  as 
well  to  the  deposit  of  money  with  a  third  per- 
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son,  by  whateyer  name  he  nMy  be  called,  t«  b» 
used  by  such  person  in  making  profit  thereon, 
with  any  obligation  to  repay  the  anoant  de^ 
posited,  with  interest  thereon, — not  to  return 
the  specific  money  deposited.  The  law  n- 
spects  things,  not  names  merely.  Even  a 
bank  may  receive  what  is  called  a  "special  de- 
posit,"—for  example,  a  sealed  bag  of  c»in  or 
a  sealed  package  of  bank  bills,— where  tbe  ob- 
ligation is  to  return  the  identical  tbin^  depos- 
ited, without  interest,  in  which  case  tne  bank 
would  have  no  authority  to  use  the  deposit 
But  that  would  be  a  transaction  of  a  wholly 
different  nature  from  that  of  an  ordinary  de- 
posit of  money  to  be  used  in  making  profit 
thereon,  with  an  obligation,  not  to  return  the 
specific  money  deposited,  but  to  repay  the- 
amount  thereof,  with  interest,  when  called  for 
by  the  terms  of  the  contract  of  depoait.  In 
the  one  case  (special  deposit,  usually  made  for 
safe-keeping  merely)  the  relation  created  would 
be  that  of  bailor  and  bailee,  but  in  the  other 
(ordinary  deposit)  the  relation  would  be  simply 
that  of  debtor  and  creditor.  It  may  be,  also, 
that,  by  special  stipulations,  these  relationa 
might  be  altered  or  modified.  In  this  case, 
however,  it  is  quite  clear  that  there  are  no  such 
stipulations  in  the  contract  of  deposit  between 
the  piaintiff  and  C.  J.  Iredell,  manager,  for 
that  contract  is  in  writing,  and  containa  noth- 
ing whatever  indicating  an  intention  to  .tak# 
this  transaction  out  of  the  class  of  ordinary  de^ 
posits.  On  the  contrary,  by  the  express  terms 
of  the  circular,  just  such  deposits  as  are  ordi- 
narily made  in  a  bank  were  inyited,  upon  terms 
plainly  showing  that  the  money  deposited  was 
to  be  used  for  the  purpose  of  making  profit 
thereon,  and  utterly  negativiuff  the  idea  of  any 
trust;  and  tbe  certificate  of  deposit  delivered 
to  and  accepted  by  the  plaintiff  plainly  sbova 
that  such  was  the  nature  of  the  contract  be- 
tween the  parties. 

But,  again,  when  this  money  was  deposited 
in  the  defendant  bank  to  the  credit  of  C.  J. 
Iredell,  manager,  it  at  once  became  subject  to 
his  checks  as  such;  and  if  C.  J.  Iredell,  mana- 

?:er,  had  drawn  a  check  on  the  defendant  bank 
or  the  whole  or  any  part  of  the  amount  so  de- 
posited, the  defendant  bank  could  not  have  re- 
fused to  honor  such  check,  and,  if  it  had, 
would  have  been  liable  to  the  holder  of  such 
check,  even  thoush  it  may  have  known  that 
the  money  so  deposited  by  C.  J.  Iredell,  mana- 
ger, had  been  originally  obtained  from  the 
plaintiff,  for  when  she  deposited  the  money 
with  C.  J.  Iredell,  manager,  it  at  once  became 
liable  to  the  pavment  of  any  check  drawn 
thereon  by  C.  3.  Iredell,  manager,  until  the 
fund  was  exhausted;  and,  if  derendant  bank 
had  refused  to  pay  such  check,  it  would  have 
been  liable  to  an  action  by  the  holder  of  such 
check  for  the  amount  thereof.  Fogarties  v. 
8taU  Bank,  12  Rich.  L.  518,'  78  Am.  Dec.  468. 
cited  in  Simmons  Bardtoare  Co,  y.  Bank  of 
Greenwood,  41  S.  C.  188. 

Holding,  then,  that  there  was  no  trust  rpla- 
tion  between  the  plaintiff  and  C.  J.  Iredell, 
manager,  of  course  the  questions  whether  there 
was  any  breach  of  trust,  and  whether  the  de- 
fendant bank  bad  notice  thereof,  cannot  arise^ 
and  need  not  therefore  be  considered. 

The  jvdgrnent  of  this  court  is  that  the  judg- 
ment of  the  Circuit  Court  be  affirmed. 
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Alexander  8.  GILLESPIE,  Betpt., 

V, 

Henry  DION,  Appt. 
QB  Mont.  188.) 

1.  No  one  bat  an  elector  ctn  contest  an 
election  In  Montana. 

8.   In  a  special  statutory  proeeedingf 

for  contestinir  an  election,  to  maintain  which 
under  the  statute  the  contestant  must  be  an 
elector,  an  omission  from  the  record  of  anjr  aver- 
ment to  show  that  be  Is  an  elector  will  be  fatal. 

8.  A  statement  In  an  election  contest 
which  ftUls  to  aver  contestanVs  qoal- 
iflcation  to  maintain  the  prooeedinir  cannot  be 
amended  to  supply  the  omission  after  the  lapse 
of  the  time  which  the  statute  allows  for  the  com- 
mencement  of  the  proceedlner* 

4.  ICere  aTorment  of  belief  by  a  de- 
feated candidate  for  election  to  an  office 
that  a  recount  of  the  TOtes  will  show  a  majority 
for  him  is  not  sufficient  to  give  the  court  Jurisdic- 
tion of  the  proceedings,  but  he  must  particular- 
ise the  facts  from  which  he  draws  his  conclusion. 

6.  Amendments  so  radical  as  to  virtu- 
ally Initiate  a  contest  of  election  cannot  be 
made  to  a  statement  which  really  spedlled  no 
grounds  at  alK  after  the  expiration  of  the  time 
allowed  by  statute  for  the  commeocement  of  the 
proceedings. 

(May  4, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Dawson  County  in 
favor  of  contestant  in  a  proceeding  to  contest 
the  declared  election  of  aefendant  to  the  office 
of  county  treasurer  for  Dawson  County.  B»- 
versed. 

Statement  by  Hunt,  J.: 

The  plaintiff,  Gillespie,  seeks  to  contest  the 
election  of  Henry  Dion,  the  defendant  and  con- 
testee,  to  the  office  of  county  treasurer  for 
Dawson  county.  On  November  21,  1894,  the 
plaintiff  commenced  this  proceeding,  bv  filing 
tbe  following  paper  with  the  county  clerk  of 
Dawson  county: 

Btatb  of  Montana.  ) 
CouKTT  OF  Dawson.  ) 

To  James  McCormick,  County  Clerk  of 
Dawson  County,  Montana: 

At  a  meeting  of  tbe  board  of  caovassers  of 
Dawson  County,  held  at  Glendive,  on  the  12th 
day  of  November,  1894,  Henry  Dion  was  de- 
clared elected  to  the  office  of  treasurer  of  said 
county  Now,  therefore,  I  notify  you  that  1 
will  contest  the  said  election  at  the  next  meet- 
ing of  the  district  court  of  tbe  7th  Judicial  dis- 
trict, state  of  Montana,  on  the  following 
grounds:  (1)  That  marked  ballots  were  voted 
and  counted  at  said  election  in  said  county  in 
tbe  precinct  in  Glendive,  and  that,  owing  to 
the  noise  and  confusion  existing  at  the  time  the 

NOTB.— As  to  election  conteets,  see  also  Jones  v. 
Glldewell  (Ark.)  7  L.  R.  A.  881.  and  note:  Bowler  v. 
Bisenbood  (S.  D.)  12  L.  U.  A.  706,  and  note;  and 
Bnirtish  V.  Dicker  (Ind.)  18  L.  R.  A.  40,  and  note, 
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votes  in  said  precinct  were  being  counted, 
many  mistakes  occurred;  and,  from  informa- 
tion received,  it  is  my  firm  belief  that,  if  said 
votes  were  recounted,  it  would  result  in  show- 
ing a  majority  for  me,  sufficiently  large  to  havfr 
elected  me,  instead  of  Henry  Dion;  and  I  will 
respectfully  ask  the  court  to  order  a  recount  of 
the  votes  cast  in  said  precinct.  (2)  That  the 
poll  books  from  Redwater  precinct,  in  said 
county,  do  not  show  that  the  judges  and  clerka 
were  sworn  when  canvassed  by  tbe  canvassing 
board  of  said  county,  as  required  by  law. 
[Signed]  Alex.  8.  Gillespie. 

Statb  of  Montana,  ) 
County  of  Dawson.  )  *' 

I,  Alexander  S.  Gillespie,  having  read  the^ 
foregoing  affidavit,  solemnly  swear  that  tbe 
said  affidavit  is  true,  and,  as  to  those  matters 
therein  stated  on  the  information  and  belief, 
that  I  believe  them  to  be  true. 

[Signed]  Alex.  S.  Gillespie. 

Sworn  to  and  subscribed  before  me,  thi» 
21sc  day  of  November,  1894.  James  McCor- 
mick, County  Clerk  and  Clerk  of  the  Board  of 
County  Commissioners. 

[Seal  of  Dawson  County,  Montana.] 

On  the  same  day,  the  county  clerk  and  the 
clerk  of  the  board  of  coontv  commissioners  of 
Dawson  county  issued  the  following  notice: 

Statb  of  Montana,  \ 
County  of  Dawson.  ) 

To  Henry  Dion,  Contestant: 

Take  notice  that  you  are  hereby  required 
to  appear  on  the  first  day  of  the  next  term  of 
the  district  court  of  the  7th  judicial  district  in 
and  for  the  county  of  Dawson,  to  be  held  at 
Glendive.  in  said  county,  at  which  time  and 
place  all  grounds  of  contest  of  your  electioD 
at  the  last  general  election  held  in  said  county, 
November  the  6th.  a.  d.  1894,  as  treasurer  of 
the  said  county  of  Dawson,  specified  in  the 
statement  hereto  annexed,  will  be  brought  be- 
fore tbe  said  court  for  trial.  Witness  my  hand 
and  the  seal  of  Dawson  county,  this  21st  day 
of  November,  a.  d.  1894. 

James  McCormick,  County  Clerk  and  Clerk 
of  tbe  Board  of  County  Commissioners. 
[Seal.] 

The  record  shows  that  on  November  21, 1894,. 
the  sheriff  personally  served  the  writ  or  state- 
ment by  delivering  a  true  copy  to  the  defend- 
ant. On  December  17,  1894,  the  papers  were 
filed  in  the  district  court.  On  Janusry  28, 
1895,*  the  defendant  filed  a  motion  to  quash  the 
statement.  This  motion  was  very  specific.  It 
alleged  that  the  statement  was  insufficient  to 
give  tbe  court  jurisdiction  to  hear  and  deter- 
mine any  contest  whatever,  or  at  all,  and  did 
not  state  facts  sufficient  to  warrant  the  relief 
prayed  for.  or  any  relief,  in  that  it  did  not 
show:  (1)  That  A.  S.  Gillespie  is  an  elector  of 
the  county  of  Dawson,  or  state  of. Montana;  or 
that  he  was  a  nominee  for  the  office  of  treas- 
urer for  Dawson  county.  (2)  In  that  it  failed 
to  show  that  Gillespie  had  any  interest  what- 
ever in  the  contest,  or  that  said  Gillespie  would 
be  benefited  in  any  way  whatever,  or  at  all,  if 


^904 


MOHTAS4  SUFRBIOS  COUST. 


Mat. 


a  bearine  was  bad  or  iostltated  by  the  court 
wilder  aud  notice.  (8)  In  that  the  statement 
failed  to  show  the  number  of  ballots  that  were 
marked  and  voted  in  Glendive  precinct,  and 
failed  to  show  that  any  distinguishing  mark 
was  upon  said  ballots  other  than  that  provided 
for  iD  §§  23  and  24  of  "An  Act  Providing  for 
PriDtiDg  and  Distributing  Ballots  at  the  Pub- 
lic Expense,  and  to  Regulate  Voting  at  Terri- 
torial and  Other  Electfons/'  approved  March 
13,  18;9.  (4)  In  that  the  statement  failed  to 
show  how  the  ballots  were  marked,  or  whether 
the  same  was  a  distineuishine  mark  thereon, 
so  that  the  same  could  be  identified,  or  was 
identified;  and  further  failed  to  show  that  such 
ballots  were  marked  with  a  view  to  identify 
them,  or  that  any  electors  or  nominees  were 
prejudiced  by  marks  placed  thereon;  and 
further  failed  to  show  that  the  marks  upon  any 
ballot  were  prejudicial  in  any  way  to  said 
-Gillespie.  (5)  In  that  the  statement  failed  to 
show  that  the  judges  of  election  of  Qlendive 
precinct  committed  any  mistakes  or  errors  in 
-canvassing  the  vote  of  said  precinct;  and  fur- 
ther failed  to  show  what  act  done  and  per- 
formed by  them  constituted  a  mistake.  (6) 
In  that  the  statement  failed  to  show  that  there 
was  any  noise  or  confusion  made  or  existing 
at  Glendive  precinct  when  the  vote  was  being 
counted.  (7)  In  that  the  statement  failed  to 
ahow  that  any  vote  or  votes  were  counted 
for  Henry  Dion,  as  treasurer  for  Dawson 
county,  by  the  judges  of  election  of  Glendive 
precinct,  or  any  precinct  in  Dawson  county, 
which  were  not  cast  for  him;  and  further 
failed  to  show  that  any  illegal  vole  or  votes 
were  canvassed  or  counted  for  Henry  Dion,  as 
treasurer  for  Dawson  county,  in  any  precinct 
in  Dawson  county.  (8)  In  that  the  said  state^ 
ment  failed  to  show  that  the  judges  and  clerks 
who  counted  and  canvassed  the  votes  of  Red- 
water  precinct  were  not  sworn  in  fact  This 
motion  was  denied  by  the  court.  The  defend- 
^nt  ex  cent  ed 

On  Febniar;r  4,  1895,  the  plaintiff  filed  an 
''amended  notice  and  g^rounds  of  contest.''  To 
support  his  motion  for  leave  to  file  the  amend- 
ment, plain tifif  filed  an  afildavit  to  the  effect 
that  the  facts  set  forth  in  his  amended  notice 
concerning  two  precincts,  to  wit,  Tokna  and 
Kewlon,  were  not  known  to  him  at  the  time 
he  filed  and  served  his  original  notice  of  con- 
test, on  November  21,  1894,  although  he  had 
used  and  exercised  all  possible  diligence  to  dis- 
cover the  same.  The  amended  paper,  after 
setting  forth  that  the  defendant  herein,  Henry 
Dion,  was  declared  elected  to  the  office  of 
treasurer  at  a  meeting  of  the  board  of  canvass- 
ers of  Dawson  county,  held  at  Glendive, 
county  seat,  on  November  12,  1894,  proceeded 
bv  notifying  said  Henrv  Dion  that  he  (Gilles- 
pie) would  contest  the  election  of  said  Dion  as 
treasurer  of  said  county,  at  the  next  approach- 
ing meeting  of  the  district  court,  upon  the  fol- 
lowing grounds.  The  grounds  set  forth  speci- 
fied that  Gillespie  is,  and  at  all  times  mentioned 
in  the  notice  was,  an  elector  and  citizen  and 
resident  of  Dawson  countv,  and  that,  at  the 
last  election  held  in  the  said  county,  he  was  a 
candidate  for  county  treasurer,  for  which  of- 
fice he  had  been  regularly  and  duly  nominated. 
Then  follow  specifications  to«the  effect  that, 
owing  to  Che  noise  and  confusion  while  the 
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clerks  were  keeping  the  tally  of  the  YOtet  cask 
at  said  election,  it  was  impossible  for  said 
clerks  to  make  correct  and  accurate  tallies  of 
the  names  announced  as  being  voted  for;  and 
that,  at  the  end  of  the  counting,  there  were 
discrepancies  in  the  two  tally  lists  by  the  two 
clerks,  of  five  or  six  votes;  and  that  certain 
balloti)  had  private  marks  put  upon  them,  for 
the  purpose  of  distinguishing  said  ballots;  and 
that,  in  another  precinct,  certain  votes  were 
counted  for  Dion  and  for  this  affiant,  when  in 
reality  there  ought  to  have  been  more  counted 
for  amant  than  were  actually  counted  for  him; 
and  that  the  defendant  was  declared  elected 
bv  a  majority  of  three  over  plaintiff,  whereas, 
ii  the  ballots  cast  at  certain  specified  precincts 
could  be  recounted  and  correctly  counted,  in- 
stead of  a  majority  of  votes  being  found  for 
Dion,  a  majority  would  be  found  for  Gillespie. 
The  prayer  was  for  a  recount  under  the  direc- 
tion and  order  of  the  court,  and  that  Gillespie 
be  by  the  court  duly  declared  elected  county 
treasurer.    Dion's  counsel  opposed  the  motion 
for  leave  to  file  this  amended  not  ice  and  grounds 
of  contest,  and  excepted  to  the  order  of  the 
court  permitting  the  same  to  be  filed.     Dion 
then  filed  a  demurrer,  raising  the  question  of 
jurisdiction  and  other  general  and  specific  ob- 
jections, based  particularly  upon  the  ground 
that  the  statements  in  relation  to  the  alleged 
discrepancies  and  marks  upon  the  t^lies  and 
the  ballot  were  not  sufficiently  specific.     On 
May  7,  1895,  GUlespie  filed  certain  "proposed 
amendments  to  the  com  plaint. "    These  amend- 
ments were  substantially  additional  specific 
averments  concerning  the  tally  lists  of  the  votes 
cast  and  polled    in    the   Glendive   precinct, 
wherein  it  appeared  that  by  the  tally  kept  hj 
one  James  M.  Rhoades,  who  had  been  a  candi- 
date at  said  election  for  the  office  of  aase&^or. 
Gillespie  had  a  majority  of  at  least  six  instead 
of  three  votes  for  county  treasurer  in  Glendive 
precinct.     There  was  another  averment  con- 
cerning the  number  of  votes  at  Newlon  pre- 
cinct.   Accompanying  these  amendments,  Gil- 
lespie filed  his  affidavit  to  the  effect  that  he 
never  knew  anything  about  these  matters  in 
detail  until  the  time  when  he  filed  his  applica- 
tion to  amend.    The  court  granted  this  leave, 
whereupon  Gillespie  filed  his  "second  amended 
complaint  and  notice  of  contest."    This  sec- 
ond amended  complaint  and  notice  of  contest 
was  a  very  ample  statement  of  all  original  and 
amended  grounds  of  contest,  as  heretofore  sub- 
stantially set  forth.    Dion  moved  to  strike  out 
this  second  amended  complaint  and  notice  of 
contest,  upon  the  ground  that  permission  of 
the  court  bad  not  been  received  or  granted  to 
file  such  a  document,  and  that  no  complaint 
had  ever  been  filed  in  the  case,  and  that  the 
document  was  an  original  pleading,  and  not 
an  amended  one.    On  May  14,  1895,  the  court 
denied  Dion's  motion,  to  which  order  Dion 
duly  excepted.    Dion  then  filed  a  demurrer  to 
the  second  amended  complaint  and  notice  of 
contest,  again  raising  the  question  of  jurisdic- 
tion over  the  person  of  said  Henry  Dion  or  the 
subject  of  action,  and  again  setting  forth  in 
full  the  grounds  upon  which  he  relied,  and 
which  were  substantially  those  set  forth  to  the 
prior  amended  statement     On  August   27, 
1895,  Dion  moved  to  strike  out  the  first  and 
second  amended  itatementa  or  complaints  and 


18M. 


GiLLBfiFiB  y.  Dion. 


TOi 


«iotice9  of  contest,  because  the  samis  were  not 
properly  filed  and  served,  in  accordance  with 
^  1048,  div.  5,  Gen.  Laws  (Comp.  Stat.  1887), 
and  because  each  constituted  an  entirely  new 
-cause  of  action,  and  was  barred  under  ^  1048. 
The  court  denied  these  motions,  and  allowed 
the  defendant  twenty  days  to  answer.  Excep- 
tions were  preseryed.  Dion  filed  an  answer  to 
the  original  notice  and  grounds  of  contest,  de- 
nying all  averments  of  Gillespie's  orieinal  no- 
tice and  grounds  of  contest,  to  the  effect  that 
they  were  mistakes,  and,  if  a  recount  wera  bad, 
«  majority  would  be  found  large  enough  to 
«lect  Gillespie  instead  of  Dion.  Dion  also  de- 
nied sll  the  grounds  of  contest  in  the  amended 
notice  and  grounds  of  contest,  expressly  saving 
bis  exceptions  to  the  rulincs  of  the  court  in 
allowing  the  contestant  to  file  an  amended  no- 
tice and  grounds  of  contest.  He  also  denied 
the  averments  of  the  second  amended  com- 
plaint or  statement  specifically. 

A  trial  was  bad  to  the  court.  The  court  found 
that  neither  Dion  nor  Gillespie  bad  a  legal  ma- 
jority, and  that  the  election  certificate  issued 
to  Henry  Dion  should  be,  and  was,  annulled 
and  declared  void.  Dion  appeals  to  the  su- 
preme court  from  the  decision  of  the  court  de- 
daring  the  ofllce  vacant  by  reason  of  a  tie  vote. 
and  from  the  orders  refusing  to  quash  Gilles- 
pie's statement,  and  to  strike  out  the  second 
amended  notice  of  contest,  and  from  the  rul- 
ings of  the  court  on  the  demurrer.  Two  bal- 
lots which  were  before  the  court  appear  in  the 
record,  but,  as  the  decision  only  pertains  to 
the  Jurisdictional  question  in  the  case,  it  is  un- 
necessary to  set  forth  more  fully  what  occurred 
on  the  trial  before  the  court.  No  point  being 
made  in  the  court  upon  the  second  ground  or 
the  original  statement,  that  the  poll  books  from 
Red  water  precinct  did  not  show  that  the  judges 
and  clerks  were  sworn,  that  question  is  elim- 
inated from  the  case. 

Messrs.ThomAs  C.  Holmea,  H.  J.  Has- 
kelU  and  Ella  Knowles  Haskell*  for  ap- 
pellant: 

Contestant's  statement  does  not  state  facts 
«ufticient  to  give  the  court  jurisdiction  to  hear 
and  determine  any  contest  whatever  or  at  all. 

There  is  no  statement  that  any  ballots  voted 
and  counted  bore  any  marks  other  than  such 
as  were  necessary  to  indicate  the  voter's  in- 
tention. 

Mecbem,  Pub.  Off.  §§  224. 326;  Paine,  Elec- 
tions, i«  825;  McCrary,  Elections,  §  402. 

The  allegation  that  many  mistakes  occurred 
is  too  general. 

Smith  V.  Barrifi,  18  Colo.  274;  McCrary, 
Elections,  §§  400,  405;  Lehlbach  v.  Haynes,  64 
1^.  J.  L.  77;  Paine,  Elections,  §  824. 

Even  if  the  allegation  in  the  statement  "that 
marked  ballots  were  voted  and  counted"  could 
be  construed  to  mean  that  ballots  containing 
Identification  marks  were  voted  and  counted, 
the  statement  would  not  state  a  ground  of 
-contest. 

It  does  not  appear  that  Gillespie  is  a  person 
'(an  elector)  authorized  by  §  1043  of  the  5th 
Div.  Comp.  Stat,  to  contest  the  election  of  the 
-defendant  Dion. 

Mechem,  Pub.  Off.  $  215;  McCrary,  Elec- 
tions, ft  899;  BUtTick  y.  Pau9ch,  118  111.  60. 


of  course   authorize   Gillespie   to  file    *'9m 
amended  notice  and  ground  of  contest" 

6  Am.  &  Eng.  Enc.  Law,  p.  407. 

In  the  absence  of  constitutional  inhibitions 
the  legislature  has  power  to  declare  the  certifi- 
cate of  election  conclusive  in  all  cases.  It 
may  or  may  not  authorize  a  contest.  If  a  eon- 
test  be  authorized  the  mode  of  contest  and  of 
trial  will  rest  absolutely  in  the  legislative  dis- 
cretion. 

Paine,  Elections,  g  798. 

The  requirements  of  the  statute  are  Jurisdic- 
tional. 

Albee  y.  May,  8  Blackf .  810;  Paine,  Elec- 
tions, ft  809. 

And  no  act  of  the  parties  can  confer  it. 

Barer  v.  KoUir%,  28  Minn.  445. 

When  the  law  prescribes  a  mode  of  decidioff 
cases  of  contested  elections  designed  to  be  flnaC 
the  courts  have  no  authority  to  adjudicate 
such  cases  other  than  that  which  the  law  con- 
fers upon  them. 

Paine,  Elections,  793;  Wright  y.  Faweett, 
42  Tex.  208;  Lind^ey  v.  Luekett,  20  Tex.  516; 
Sehttarz  v.  QarfiM  County  Ct.  14  Colo.  44; 
Vailea  y.  Brown,  16  Colo.  462, 14  L.  R.  A. 
120. 

If  the  time  for  filing  the  petition  or  notice 
has  passed,  and  the  original  notice  (statement) 
was  not  sufficient  to  confer  jurisdiction,  it  can- 
not be  acquired  by  an  amendment  setting  up 
new  matter. 

6  Am.  &  Eng.  Enc.  Law,  p.  407:  Batterton 
y.  FvlleriQ.  D.)  60  N.  W.  1071;  Andtnon  v. 
MayerB,  50  Cal.  525. 

Meisrs.  Strevell  St  Porter,  for  respond- 
ent: 

The  first  notice  of  contest,  while  not  as  full 
as  it  might  have  been  if  professional  skill  had 
been  applied  to  it,  is  yet  sufficient 

The  court  afterwards,  in  the  exercise  of  a 
sound  discretion,  permitted  the  notice  to  be 
amended.  Under  our  statute  of  amendment 
the  right  to  amend  is  undoubted,  and  a  refusal 
to  grant  it  would  have  been  error. 

Heyfron  v.  Mahoney,  9  Mont  506;  BuUedge 
y.  Crawford,  91  Cal.  526.  18  L.  R.  A.  764; 
Blanch  v.  Pauach,  113  111.  60. 

Hunt,  J.,  delivered  the  opinion  of  the 
court: 

This  proceeding  is  special  in  its  character, 
authorized  by  ft  1048,  div.  5,  Mont  Comp. 
Stat  The  statute,  ungrammatical  as  it  is,  is 
as  follows:  ''All  contests  of  county  and  town- 
ship officers  shall  be  tried  in  the  proper  coun- 
ty, and  when  an  elector  shall  wish  to  contest 
such  an  election  he  shall  file  with  the  clerk  of 
the  board  of  county  commissioners,  within  ten 
days  after  such  person  shall  have  been  declared 
elected,  a  statement  in  writing,  specifying  the 
grounds  of  contest,  verified,  by  affidavit,  and 
such  clerk  shall  issue  to  the  contestant  [contes- 
tee]  a  notice  to  appear  at  time  and  place  speci- 
fied in  the  notice,  before  the  district  court* 
which  notice,  with  a  copy  of  such  statement, 
shall  be  delivered  to  the  aheriff,  who  shall, 
within  five  days,  serve  the  same  on  the  cod- 
testor  [conrestee]  bv  delivering  to  him  a  copy 
of  such  notice  ana  statement,  or  by  leaving 
such  copy  at  bis  usual  place  of  residence. 
That  in  all  contested  election  cases,  or  rights 


The  court  not  having  jurisdiction  could  not  |  thereto,  existing,  or  which  may  hereafter  eceur» 
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-when  the  said  notice  shall  not  have  been  served 
and  given  in  compliance  therewith,  the  same 
shall  be  a  bar  to  any  and  all  persona  making 
sach  contests,  and  all  actions  and  rights  o! 
action  thereto." 

The  consideration  of  the  Jurisdiction  of  a 
ooart  to  hear  and  determine  matters  in  litiga- 
tion being  one  which  presents  itself  in  limine, 
we  will  therefore  examine  tbis  question  raised 
by  appellant.     Chadwiek  y.  O/iadtoick,  6  Mont. 

The  power  of  the  court  to  hear  and  deter- 
mine the  matter,  and  to  render  the  judgment 
rendered,  is  regulated  by  the  terms  of  the  stat- 
utes (t^§  1048  and  1044)  alone.  The  court  is 
therefore  limited  to  the  exercise  of  express 
power  conferred.  If  a  case  was  not  presented 
by  the  contestant  which  brought  the  power  of 
the  district  court  into  action,  then  there  was 
no  jurisdiction,  and  the  contestee's  motion  to 
(^uash  should  haye  been  sustained.  That  elec- 
tion contests,  at  least  prior  to  the  adoption  of 
the  Codes,  were  special,  and  meant  to  be  of  a 
summary  nature,  is  evident  by  the  procedure 
laid  down.  The  method  of  their  commence- 
ment was  by  a  statement  and  notice  in  the 
county  clerk  s  office,  rather  than  by  complaint 
and  summons  in  regular  civil  action.  The 
time  in  which  the  statement  of  the  grounds  of 
contest  might  be  filed  was  limited  to  ten  days 
after  the  contestee  had  been  declared  elected. 
The  notice  must  have  been  given  and  served 
within  a  limited  time.  The  judge  must  have, 
at  the  time  specified,  proceeded  to  try  the  con- 
test; and  a  certificate  of  the  clerk  of  tbe  dis- 
trict court  was  obliged  to  issue  to  the  person 
declared  to  be  elected  by  tbe  court,  by  virtue 
of  which  certificate  the  person  so  declared  to 
be  elected  was  entitled  to  enter  upon  and  hold 
ofllce  until  tbe  decision  of  the  district  court 
should  be  reversed  on  appeal.  The  court  not 
having  Jurisdiction  of  such  statutory  contests 
by  virtue  of  its  organization  alone,  they  were 
included  in  such  special  proceedings,  jurisdic- 
tion of  which  was  conferred  by  thelegislatiu'e. 

The  supreme  court  of  California,  in  Dorsey 
▼.  Barry,  24  Cal.  449,  held  that  election  con- 
tests, under  statutes  analoj^ous  to  those  of 
Montana,  were  special  proceedings,  distinct  in 
form  and  substantially  different  from  the  com- 
mon-law remedy.  Bliss,  Code  PI.  §  1,  note, 
classes  "election  contests"  as  special  proceed- 
ings. So  does  Works,  Courts  and  Their  Juris- 
diction, p.  467.  In  Sehtoarz  v.  Oar  field  County 
Ct.  14  Colo.  44,  the  court  said:  '*The  proceed- 
ings upon  an  election  contest  before  the  county 
judge,  under  the  statute,  are  special  and  sum- 
mary in  their  nature;  and  it  is  a  general  rule 
that  a  strict  observance  of  tbe  statute,  so  far  as 
regards  the  steps  necessary  to  give  jurisdiction, 
must  be  required  in  such  cases."  Tbe  pro- 
ceeding, therefore,  being  special,  the  rule  is 
that  the  Jurisdictional  facts  must  appear  on 
the  face  of  the  proceedings.  Sutherland,  Stat. 
Constr.  §  891,  and  authorities  cited. 

We  think  it  plain  that  no  one  but  an  elector 
can  invoke  the  aid  of  the  statute  cited;  and, 
when  the  statute  is  so  invoked,  the  party  seek- 
ing its  benefits  must  bring  himself  within  its 
spirit  and  its  letter.  The  law  says  an  elector 
m.'iy  contest  an  election  for  county  and  town- 
ship ofiices.  This  excludes  all  others  (except, 
perhaps,  by  appropriate  proceedings  in  quo 
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warranto)  not  electors.  For  instance,  one  Dot 
a  citizen  of  the  United  States;  one  who,  il- 
though  a  citizen  of  the  United  States,  had  not 
resided  in  the  state  of  Montana  and  county  of 
Dawson  the  required  length  of  time;  one  under 
twenty  one  years  of  age;  one  who  had  beea 
convicted  of  felony,  and  not  pardoned;  s 
woman, — none  such  could  contest  tbe  electioo 
of  defendant  or  contestee,  under  g  1048.  h 
was  the  letter  and  policy  of  the  law  that  if  tbe 
will  of  the  people  had  not  been  correctly  pro- 
nounced,—  if  persons  declared  elected  had  not 
been  in  fact, — electors  might  contest  by  simply 
following  the  provisions  of  the  statute;  bot, 
on  the  other  hand,  to  avoid  vexatious  ioter- 
meddling  by  those  not  interested  in  tbe  politi- 
cal affairs  of  the  county,  the  statute  permits 
such  contests  to  be  instituted  only  by  those 
qualified  to  vote  themselves,  and  does  not  ex- 
tend the  right  to  any  others.  The  person  in- 
stituting such  a  statutory  contest  must  tbere- 
fore  make  it  affirmatively  appear  by  the  state^ 
meet  that  he  is  an  elector,  and  thus  entitled  t» 
institute  the  proceedings  to  give  the  court  ju- 
risdiction. In  Ekiwards  v.  Knight,  8  Ohio, 
375,  Edwards  produced  in  court  a  copy  of  a 
notice  duly  served  upon  Knight,  that  the  elec- 
tion of  Knight  as  prosecuting  attorney  woald 
be  contested  by  Edwards.  Pursuant  to  statute, 
the  contest  was  docketed,  when  Knigbt  moved 
to  quash  the  proceedings,  assigning  as  cause 
the  lack  of  jurisdiction  in  the  court,  and  that 
it  did  not  appear  from  the  notice  that  Kdwards^ 
was  an  elector  or  candidate.  The  court  of 
common  pleas  quashed  the  proceedings.  The 
supreme  court  said:  "The  third  objection  that 
Edwards  shows  no  right  as  candidate  or  elec- 
tor to  contest  the  seat,  seems  to  us  well  taken. 
The  candidate  is  not  presumed  to  know  all  the 
electors  in  his  district,  and  he  is  bound  to  re- 
spond to  none  except  those  who  show,  in  tbe 
notice,  the  right  to  (question,  which  forms  tbe 
basis  of  tbe  proceeding.  The  con  tester  offers 
proof  that  he  was  an  elector,  but  we  think  tbe 
ri^bt  should  appear  on  the  record.  This  opinioa 
is  10  analogy  with  tbe  settled  course  of  decisioDS^ 
in  this  court  under  tbe  bastardy  act,  requiring 
the  facts,  tbe  mother  is  an  unmarried  woman, 
and  resident  in  Ohio,  to  be  set  forth  in  the 
complaint."  This  case  is  approvingly  cited  by 
McCrary  on  Elections,  8d  ed.  §  399,  who  says: 
**  Where  the  statute  provides  that  the  elect ioa 
of  a  public  officer  may  be  contested  by  'any 
candidate  or  elector,'  tbe  person  instil utin^? 
such  contest  must  aver  that  he  is  an  elector,  or 
tliat  he  was  a  candidate  for  the  office  in  ques- 
tion. This  must  appear  on  the  face  of  tbe 
record,  and  it  is  not  enough  that  the  contestant 
offers  proof  that  he  is  an  elector.  The  incum- 
bent is  not  bound  to  answer  or  take  notice  of 
a  complaint  which  does  not  contain  this  aver- 
ment.'^  In  Schwarz  Y.Oarfleld  County  Ct.,  cited 
above,  the  supreme  court  of  Colorado  says: 
"It  provides  for  a  written  statement  as  the 
basis  of  the  proceedings,  and  designates  what 
it  shall  contain,  and  the  officer  with  whom  it 
shall  be  filed.  It  designates  the  officer  by 
whom  the  summons  shall  he  issued,  and  pro- 
vides the  time  and  mlinner  of  makinsr  up  tb^ 
issues.  Provision  is  also  made  for  fixing  tbe 
time  of  trial,  and  for  the  form  of  judgment  to 
be  entered,  etc.  As  we  have  seen,  the  juris- 
diction  of  the  court,  under  such  a  statute,  de> 
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peods  entirely  upon  the  terms  of  the  act»  and 
consequently,  before  contestors  can  invoke 
«uch  Jurisdiction,  facts  must  be  stated  b3r  them 
whic£  bring  the  cases  within  the  purview  of 
the  act."  Hee  also  Clanton  v.  liyan,  14  Colo. 
419.  In  Batterton  v.  Fuller  (S.  D.)  60  N.  W. 
1071.  under  a  statute  which  required  the  state- 
ment and  notice  to  be  embraced  in  one  paper, 
trailed  by  statute  "the  notice  of  contest."  it  was 
held  that  such  notice  of  contest  was  a  Jurisdic- 
tion al  paper,  and  must  be  suflactent  upon  its 
face  to  give  the  court  Jurisdiction,  otherwise  it 
^as  not  effectual  as  a  notice  of  contest,  and  gave 
the  court  no  Jurisdiction.  See  also  Paine,  Elec- 
tions, J  809:  RuUedge  y.  Orawf<yrd,  91  Cal.  584, 
1 3  L.  K  A.  761;  Wright  t.  Faircett,  42  Tex.  208; 
Voiles  Y.  Braum,  16  Colo.  462, 14  L.  R  A.  120. 

This  omission  to  aver  on  the  face  of  the  rec- 
ord that  contestant  was  or  is  an  elector 
(whether  in  the  body  of  the  statement  or  in  the 
affidavit  is,  perhaps,  immaterial)  is  therefore 
fatal;  and  the  court  never  having  acquired 
Jurisdiction  by  the  first  purported  statement, 
filed  within  ten  days  after  Dion  was  declared 
elected,  no  amendment  offered  or  made  after 
the  ten  davs  had  elapsed  could  give  it  power 
to  act.  The  paper  filed  was  not  one  to  which 
Dion  was  obliged  to  give  attention  at  all,  and. 
the  statute  requiring  the  statement  to  be  filed 
within  ten  days  from  the  date  of  the  declara- 
tion of  the  election  of  Dion  being  peremptory, 
the  time  cannot  be  enlarged  by  the  court.  & 
Wilton  Y.  Lucas,  43  Mo.  290;  Bowen  v.  Bixon, 
45  Mo.  840.  The  reason  given  by  McCrary 
on  Elections  (g  392)  for  placing  statutory  limi 
lations  upon  the  time  within  which  election 
contests  must  be  instituted  is  that  it  is  of  the 
utmost  importance  that  promptness  be  required 
in  commencing  and  prosecuting  such  proceed- 
ings, in  order  that  a  decision  maj[  be  reached 
before  the  term  was  wholly  or  in  great  part 
expired.  In  VaUes  y.  Broken,  heretofore  cited, 
an  election  contest  was  dismissed  because  the 
statement  of  contest  was  not  filed  within  the 
time  required  by  the  statute,  and,  by  reason 
of  such  omission,  the  court  acquired  no  Juris- 
diction of  the  case. 

The  contestant,  Gillespie,  cites  us  to  the  case 
of  Blanch  v.  Pausch,  113  SI.  60,  in  support  of 
the  contention  that,  conceding  it  was  neces- 
sary for  the  contestant  to  aver  that  he  was  an 
elector,  still  the  right  to  amend  was  properly 
given  by  the  court  after  the  ten  days  had  ex- 
pired. There  is  a  marked  difference  between 
the  statutes  of  Illinois  and  Montana.  By  the 
laws  of  Illinois  (Starr  &  C.  Anno.  Stat.  §^114, 
et  seq.,  chap.  ,46),  it  is  expressly  required  that 
the  s'atement'is  to  be  filea  with  the  clerk  of 
the  court,  and  may  be  verified  as  bills  of  chan- 
cery are  verified.  Process  is  to  be  served  as 
provided  in  cases  of  chancery,  and  ''the  case 
shall  be  tried  in  like  manner  as  cases  of  chan- 
cery." Construing  these  statutes,  the  supreme 
court  held  in  Dale  v.  Irmn,  78  111.  171,  that 
the  proceeding  had  all  the  incidents  of  a  regu- 
lar bill  in  chancery,  and  that  power  to  amend, 
therefore,  existed.  The  Illinois  decisions  can- 
not, therefore,  apply  to  the  statutes  under  con- 
sideration, and  we  adoptthe  doctrine  laid  down 
by  McCrary  in  support  of  the  Ohio  case  and  of 
the  Colorado  decisions,  under  statutes  more 
similar  to  ours,  believing  it  to  be  safer  in  prin- 
ciple and  reason.   , 
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These  views  upon  the  question  of  Jurisdic- 
tion lead  to  the  conciliation  that  the  court 
ought  to  have  sustained  Dion's  first  motion  to 
quash  the  proceedings  for  lack  of  Jurisdiction, 
and  that,  jurisdiction  not  having  been  obtained 
by  a  statement  filed  within  the  time  limited  by 
law  for  instituting  the  contest,  no  amendment 
in  this  respect  mt^e  after  the  lapse  of  the  ten 
davs  coula  avail  the  contestant. 

We  are  of  opinion,  too,  that  the  contestant's 
original  statement  was  not  one  specifying  the 
grounds  of  contest  as  contemplated  by  the 
statute,  and  that  it  was  insutlicient  to  grant 
contestant  any  relief.  It  did  not  state  that 
contestant  was  a  candidate  for  the  office  of 
county  treasurer.  There  was  no  averment 
that  any  ballots  were  unlawfully  marked,  or 
improperly  or  unlawfully  counted.  It  did  not 
set  forth  what  the  nature  of  the  mistakes 
alleged  to  have  occurred  were,  or'  whether  or 
not  such  mistakes  directly  affected  the  result. 
It  did  not  state  the  number  of  votes  given  for 
either  of  the  candidates  at  Glendive  or  any 
other  precincts  in  the  county,  or  plead  anv  ex- 
cuse for  not  making  such  statement;  nor  aid  it 
state,  or  attempt  to  state,  that  anv  electors  were 
prevented  from  casting  their  ballots  by  fraud 
or  other  misconduct.  "*'If  contestor  does  not 
show  that,  by  reason  of  the  illegal  casting 
or  rejection  of  votes,  the  result  is  different 
from  what  it  would  otherwise  have  been,  the 
contest  proceeding  should  not  be  entertained.'* 
Todd  V.  Stewart,  14  Colo.  286;  Paine.  Elections, 
§  826;  Smith  v.  Harris,  18  Colo.  274.  The 
mere  belief  of  the  contestant  that,  if  the  votes 
were  recounted,  it  would  result  in  showinf^  a 
majority  for  him,  does  not  supply  the  radical 
omissions  in  the  statement  of  contest.  He 
should  have  particularized  the  facts  upon 
which  he  draws  his  conclusion,  to  the  end  that 
the  court  may  see  that,  if  his  specifications  of 

f  rounds  are  true,  he  should  be  granted  relief, 
n  a  recent  case  in  Oregon  ( Whitney  v.  Black- 
bum,  17  Or.  564),  the  court  said  of  a  notice  and 
statement  in  an  election  contest  as  follows: 
'*From  the  facts  as  set  forth,  it  is  manifest  that 
they  are  not  even  reasonably  or  otherwise 
specific  and  certain,  and  that  no  one  could  be 
prepared  to  meet  charges  preferred  in  such  a 
{general  way,  or,  if  any  irregularity  or  illegality 
m  fact  did  lie  concealed  behind  them,  to  avoid 
being  taken  by  surprise.  The  wording  of  the 
notice  indicates,  as  was  asserted  at  the  argu- 
ment, that  the  plaintiff  did  not  know  of  a  sin- 
?[le  error  or  illegal  vote  cast,  but  stated  the 
acts  broadly  and  generally,  because  he  was 
unable  to  point  out,  or  to  be  reasonably  speci- 
fic and  certain  as  to  any  count  in  his  notice,  or 
as  to  any  irregularity  or  illegality  of  whatever 
kind,  upon  which  to  rely,  or  other  facts  to  sus- 
tain his  claim.  .  .  .  While  it  is  the  duty 
of  courts  to  disregard  mere  technical  rules  or 
defects,  and  to  liberally  construe  the  law,  that 
the  rights  of  the  people  may  be  preserved,  and 
that  no  protection  may  be  afforded  to  fraud, 
yet  he  who  undertakes  to  contest  the  right  of 
another  to  an  office  to  which  he  has  been  de- 
clared to  be  elected,  by  a  tribunal  chosen  by 
the  people,  ought  to  have  some  well-defined 
'cause,'  and  to  be  able  to  state  it  with  sufficient 
certainty  as  to  notify  or  inform  the  other  party 
of  the  substance  of  the  facts  upon  which  he  re- 
lies to  defeat  bis  title,  and  to  authorize  the 
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court  to  make  the  ioquiiy."  Doubtless,  ameod- 
ments  may  be  made  to  a  statement  sufflcieotlv 
good  to  enable  the  proceeding  to  be  considered, 
provided  such  amendments  do  not  essentially 
change  the  grounds  of  the  contest,  or  set  forth 
grounds  where  none  were  originally  stated; 
but,  where  the  amendments  are  so  radical  as 
to  virtually  initiate  a  contest  where  really  no 
grounds  at  all  bad  been  specified  in  the  origi- 
nal statement,  we  are  inclined  to  hold  they 
ought  not  to  bie  permitted  after  the  ten  days  al- 
lowed by  law  for  commencinc:  proceedings 
have  expired.  BatterUm  y.  Fuller,  tvpra,  A 
dissatisfied  elector  should  be  vigilant.  Under 
a  statute  that  requires  a  specific  statement  to 
be  filed,  an  elector  ought  scarcely  to  be  allowed 
to  file  a  general  objection  without  specific 
grounds  of  contest  within  ten  days  after  ihe 
election  result  is  declared,  and  thereafter  to 
file  his  specifications  based  upon  grounds  per- 
chance discovered  after  the  lapse  of  ten  days 
after  the  contest  was  instituted.  In  Ueyfron 
y.  Mahoney,  9  Mont.  497,  cited  by  plaintiff 


(contestant),  the  transcript  shows  very  full  and 
explicit  statements  in  relation  to  the  ▼mrioni 
precincts  where  it  was  alleged  by  contestant 
that  illegal  votes  were  cast.  The  names  of  the 
alleged  illegal  voters  were  given  at  great 
length,  and  the  exact  canvass  was  aet  forth  in 
detail.  Upon  the  trial,  Heyfron  was  allowed 
to  amend  by  correcting  certain  voting  lists,  by 
altering  the  spelling  of  the  names  of  certain 
persons,  and  bv  adding  the  names  of  other  per- 
sons to  such  lists,  which  did  not  affect  the 
judgment  in  the  case,  upon  the  principie  that 
immaterial  defects  in  pleadings  in  election 
cases  should  be  disregarded,  that  the  ends  of 
Justice  might  be  promoted.  But  that  was  a 
statement  very  different  from  the  paper  called 
a  "statement"  in  this  case.  Here  the  contest- 
ant is  making  a  good  statement  out  of  nothing. 
But  for  lack  of  jurisdiction,  heretofore  dis- 
cussed, the  judgment  is  reverted,  and  the  pro- 
ceeding dismissed. 

Pemberton*  Ch.  J.«  concurs.  ^ 
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Annette  B.  WETMORE,  Retpt., 

V. 

Sarah  Taylor  WETMORE.  Trustee,  Im- 
pleaded, etc.,  Appt, 

a40  N.  Y.  BSSXk) 

1.  A  woman  who  upon  procurinif  a  dl* 
▼oree  f^m  her  huahand  is  awarded 
alimony  is  a  creditor  entitled  to  the  benelit  of 
the  New  Fork  statute  providioff  that  the  income 
of  a  spendthrtf  t  trust  beyond  what  is  necessary 
for  the  support  of  the  beneficiary  shall  be  liable 
in  equity  to  the  claims  of  his  oi^ltors. 

8.  Creditors  of  a  person  for  whose  bene- 
fit a  spendthrift  tmst  has  been  estab- 
lished wiU  not  be  permitted  to  reach  the  sur- 
plus income  under  the  provisions  of  the  New 
York  statute  until  the  support  of  his  wife  and  in- 
fant children  has  been  provided  for. 

8*  Indirectinfl^the  surplus  income  of  a 
spendthrift  tmst  to  be  applied  upon  the 
cJaim  of  a  divorced  wife  to  alimony  under  the 
New  York  statute  permfttinir  such  surplus  to 
l)e  applied  in  favor  of  creditors,  a  oourt  of 
equity  docs  not  exceed  its  authority  by  requirioff 
the  trustee  to  pay  over,  not  only  the  surplus  ao- 


cumulated,  but  that  wbloh  shall  thereafter  m^ 
crue. 

4.  Upon  applyinir  the  income  of  a  spend- 
thrift tmst  under  the  New  Tork  stat- 
ute to  the  support  of  the  divorced  wife  or  the 
beneDciary  the  court  should  make  due  provisloa 
for  his  support  and  srive  him  leave  to  apply  for 
orders  at  the  foot  of  the  judfrment,  which  an 
necessary  for  the  securlnjr  of  his  supports 

• 

(May  26,  18ML) 

APPEAL  by  defendant,  trustee  for  William 
B.  Wetmore,  frooi  a  Judgment  of  the 
Gknernl  Term  of  the  Supreme  Court,  First 
Judicial  Department,  afflrmine  a  Judgment  of 
the  Special  Term  for  Kew  York  County  in 
favor  of  plaintiff  in  an  action  brought  to  reach 
a  trust  fund  which  had  been  established  in 
favor  of  William  B.  Wetmore  for  the  payment 
of  alimony  which  had  been  decreed  against 
him.     Modified  and  afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messn.  S«  P.  Nash  and  J.  HcL.  Vash* 
for  appellant: 

The  Judgment  appealed  from  subverts  the 
will  of  tiamuel  Wetmore,  in  effect  abrogates  the 


NOTS.->Tbe  power  of  equity  to  subject  to  a  claim 
for  alimony  the  income  payable  to  the  bustMind 
under  a  trust  is  decided  in  the  at>ove  case  for  the 
first  time  by  a  court  of  last  resort  in  this  country. 
All  the  authorities,  we  believe,  are  presented  by  the 
opinion  of  the  court. 

It  may  be  of  interest  to  note  that  the  case  of 
Clinton  V.  Clinton,  L.  B.  1  Prob.  ft  Div.  21S,  which 
is  one  of  the  chief  authorities  on  the  question,  Is 
shown  by  the  report  of  the  same  case  in  U  Week. 
Hep.  545,  to  have  been  one  in  which  the  husband 
was  out  of  the  realm  when  the  decree  of  separa- 
tion was  Boade,  and  had  remained  abroad,  where 
he  bad  taken  up  a  permanent  residence  and  was 
living  with  another  woman,  and  the  oourt  ordered 
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the  sequestration  of  a  portion  of  the  Income  which 
was  payable  to  him  unider  a  trust  created  by  wilL 
The  case,  as  shown  by  this  report,  is  therefore 
cloroly  parallel  to  the  present  ease  of  Wsimobs  ▼. 

WVTMOBB. 

Although  not  a  case  of  alimony,  the  case  of  Poor 
Directors  v.  Gorrecht,  7  Lena  L.  Bev.  410,  which 
was  decided  by  the  oourt  of  quarter  seasioos  in 
Pennsylvanlat  fa  sufflolently  analogous  to  deserve 
mention.  It  was  there  held  that  snillcient  of  the 
Income  of  property  held  in  trust  for  a  hnshaod 
mlffht  be  seised  by  the  poor  directors  for  the  sap- 
port  of  his  wife,  whom  be  had  deaerted  without 
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perfectly  legal  provision9  made  by  him  for  the 
support  of  Dia  sod,  William  B  ,  and  displaces 
the  trustee,  Sarah  Taylor  Wetmore,  while  at 
the  same  time  adjudging  that  there  is  do  ground 
for  her  removal. 

The  terms  aud  provisions  of  such  a  trust  as 
that  contaiDed  in  the  will  in  question  cannot 
be  abrogated  by  any  judicial  direction. 

Dovglaa  v.  Crjiger,  80  N.  Y.  15;  CuMert  v. 
Chauvet,  188  N.  Y.  826,  18  L.  R  A.  745;  lAnt 
▼.  Howard,  89  N.  Y.  169. 

The  trust  "to  apply"  is  abrogated  by  the 
judgment. 

Leggett  v.  Perfcim,  2  N.  Y.  297;  Wetmore  ▼. 
Truilaw,  61  N.  Y.  888. 

The  so-called  restraint  upon  anticipation  is  a 
restraint  upon  alienation. 

Hood  Bam  y.  Cathcart  [1894J  2  Q.  B.  569. 

Where  a  beneficiary  is  restrained  from  an- 
ticipating income  no  court  can  anticipate  it 
for  him. 

Hood  Bam  ▼.  Catheart  [18941  2  Q.  B.  659; 
Pike  T.  Fitzgibbon,  L.  R.  17  Ch.  Dlv.  454; 
Loftui  y.  Heriot  [1895J  2  Q.  B.  212. 

t^lntiff  is  not  a  creditor  of  her  former  hus- 
band. .    ^ 

Bomains  y.  Chauneey,  129  N.  Y.  566, 14  L. 
R  A.  712;  Miller  y.  MilUr,  7  Hun,  208;  Tollei 
y.  Wood,  99  N.  Y,  618;  MiOer  v.  MiOer,  1  Abb. 
N.  0.  88;  ThompBon  y.  Thompson,  52  Hun,  456. 

While  tfae  parties  were  living  together  and 
no  matrimonial  action  was  pending  between 
them  neither  the  wife  nor  the  children  could 
have  successfully  invoked  the  powers  of  a 
eourt  of  equity  to  reach  this  fund. 

2  Bishop,  Mar.  &  Div.  ^  852. 

In  case  of  the  death  of  her  beneficiary  named 
Id  the  trust  neither  bis  widow  nor  tfae  children 
could  have  invoked  successfully  the  aid  of  the 
court  of  chancery  to  reach  any  portion  of  this 
fund. 

The  motion  that  the  income  belongs  to  the 
beneflcianr's  wife  and  children,  and  Uiat  they 
are  incluaed  in  tfae  personal  use  to  which  the 
income  ia  to  be  applied,  has  no  support  what- 
eyer  in  any  decided  case. 

The  beneficiary  is  entitled  to  his  support  out 
of  the  trust  fund  irrespective  of  other  means 
of  support. 

Holden  y.  Strong,  116  N.  Y.  471. 

If  in  this  action,  considered  as  a  creditor's  ac- 
tion, any  portion  of  the  trust  fund  could  be 
reached,  no  more  could  be  reached  than  bad  ac- 
cumulated at  the  time  the  action  was  brought. 

Toilet  y.  Wood,  16  Abb.  N.  C.  1;  Stewart  y. 
McMartin,  5  Barb.  488:  Noyee  y.  Blakeman,  6 
N.  Y.  567,  8  Sandf.  581;  Be  Boyt,  5  Dem.  482. 

Meters,  Jay  ft  CaAcUer*  for  respondent: 

The  action  was  properly  brought  by  the 
plaintiff,  even  though  she  be  considered  simply 
a  judgment  creditor  for  the  $4,500  mentioned 
in  the  complaint,  and  by  the  commencement 
of  the  action  she  acquired  a  lien  upon  the  net 
aorplus  Income  of  the  trust  estate  due  and  to  be- 
come due  to  tfae  extent  necessary  to  secure  her 
claims,  and  by  reason  of  such  lien  and  of  the 
restrictions  in  the  will  creating  the  trust  estate 
the  defendant  William  B.  Wetmore  has  no 
power  to  dispose  of  the  income  so  as  to  defeat 
the  plaintiff's  lien  and  claims. 

Continental  Tnul  Go.  v.  Wetmore,  67  Hun, 
9;  Code  a  v.  Proc.  §§  1871-1879;  WiUiamtY, 
Tfwm,  70  N.  Y.  270,  81  N.  Y.  881;  ToVm  v. 
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Wood,  99  N.  Y.  616,  16  Abb.  N.  C.  1;  Qraf 
V.  Bonnett,  81 N.  Y.  9,  88  Am.  Dec.  286;  Oraig 
V.  Hone,  2  £dw.  Ch.  876;  Sillick  v.  Maton,  2 
Barb.  Ch.  79;  Foster  v.  Townshend,  68  N.  Y. 
208. 

The  judgment  for  $4,500  for  alimony  due  to 
the  plaintiff  as  mentioned  in  the  complaint  was 
properly  docketed,  and  the  execution  waa 
properly  issued  for  the  collection  of  the  same. 

Lanting  v.  Lansing,  4  Laos.  877;  Miller  v. 
Miller,  7  Hun,  208;  Code,  Civ.  Proc.  §  1240; 
B^ckman  v.  Byckman,  84  Hun,  286. 

The  sequestering  order  by  which  the  Conti- 
nental Trust  Company  was  appointed  receiver 
of  the  property  and  estate  of  the  judgment 
debtor,  William  B.  Wetmore,  was  Itself  an 
equitable  execution,  and  the  facts  found  that 
the  receiver  was  wholly  unable  to  discover  any 
of  his  property  were  sufficient  to  establish  her 
right  to  maintain  this  action. 

2  Lewln.  Tr.  875. 

The  action  was  properly  brought  by  the 
plaintiff  and  can  be  maintained  by  her  to  reach 
the  surplus  income  from  the  trust  estate  created 
for  the  benefit  of  the  defendant  William  B. 
Wetmore. 

Tltompton  y.  Thompton,  52  Hun,  466;  MUUr 
y.  Miller,  1  Abb.  N.  C.  80;  Continental  Trtut 
Co,  V.  Wetmore,  67  Hun,  9. 

Independently  of  the  provisions  of  the 
statute  and  of  the  question  as  to  whether  or 
not  an  execution  has  been  issued,  the  court 
under  its  general  powers,  as  a  court  of  equity, 
can  grant  full  relief  under  the  particular  cir- 
cumstances of  this  case. 

National  Tradetmen't  Bank  v.  Wetmore,  124 
N.  Y.  241;  Harwy  y.  McDonnell,  118  N.  Y. 
526;  National  Bank  y.  Lefty.  127  K.  Y.  649. 

Mr.  Gerrard  Irrine  Whitehead,  for 
William  B.  Wetmore: 

If  anything  can  be  taken  by  tfae  creditors  out 
of  the  income  of  a  trust  fund,  either  in  realty 
or  person^ty,  it  is  only  the  surplus  beyond 
what  is  necessary  for  the  suitable  support  and 
maintenance  of  the  eettuitgue  trtut. 

Miner  v.  Miller,  1  Abb.  K.  C.  80. 

There  is  no  inherent  power  in  a  court,  not 
even  a  court  of  equity,  to  change  the  written 
law  or  to  substitute  for  a  statutory  proceeding 
a  method  of  its  own  for  accomplishing  results, 
although  those  results  appeal  strongly  to  the 
sympathy  of  the  court. 

Hadden  v.  Spader,  20  Johns.  562. 

The  plaintiff  here  can  only  maintain  this  ac- 
tion as  a  judgment  creditor,  and  it  is  as  such 
she  sues. 

MiOer  y.  Miller,  7  Hun,  208, 

The  defendant  William  B.  Wetmore  as  a 
beneficiary  of  the  trust  created  by  the  will  of 
his  father,  Samuel  Wetmore,  is  entitled  to  his 
persdhal  maintenance  and  support,  in  his  ac- 
customed manner  of  living,  out  of  the  income 
of  the  fund. 

Statute  of  Uses  and  Trusts,  §  57  (8  Rev.  Stat. 
7th  ed.  2180);  SiUick  v.  Maton,  2  Barb.  Ch. 
79;  Seott  y.  Netius,  6  Duer.  672;  HalUtt  v. 
Thompton,  5  Paige,  588. 

And  this  without  regard  to  any  other  source 
of  income  the  Judgment  debtor  may  have;  nor 
is  he  bound  to  contribute  to  his  support  by 
labor  or  otherwise. 

Seott  y.  Nevivt,  tupra;  Stow  y.  Cfiapin,  21 
N.  Y.  8.  R  88. 
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It  18  the  duty  of  the  plaintiff  to  show  what 
would  be  a  proper  allowance  to  the  beneficiary 
for  his  support,  and  that  there  would  be  a  sur- 
plus of  income  oyer  and  above  this  sum. 

KUroy  ▼.  Wood,  42  Hun,  686. 

The  court  exceeded  its  powers  in  decreeing 
that  the  future  income  received  from  the  trust 
fund  should  be  applied  to  the  payment  of 
future  alimony  as  it  accrues. 

Scott  V.  Nemui,  $vpra;  Parker  v.  Edrrtion, 
10  Jones  &  8. 150;  Wttmare  ▼.  TnuUno,  51  N. 
Y.  888. 

Haif^ht*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  obtain  a  Judg- 
ment applying  the  accumulated  income  of  a 
trust  estate  created  for  the  benefit  of  the  de- 
fendant William  B.  Wetmore  in  satisfaction  of 
the  plaintiff's  judgment  for  alimony  due,  and 
which  may  accrue  to  her  in  the  future. 

The  plaintiff  was  his  wife,  and  on  the  Ist 
day  of  April,  1892,  obtained  a  Judgment  of 
absolute  divorce  in  the  supreme  court  which 
required  him  to  pay  her  as  alimony  the  sum  of 
$8,000  per  year,  and  the  further  sum  of  $1,000 
per  year  for  each  of  her  three  Infant  children 
until  they  should  respectively  become  of  age. 
To  secure  such  payments  he  was  required  to 
to  eive  a  bond  in  the  penal  sum  of  $50,000, 
with  tv^o  sufficient  sureties.  At  the  time  of 
entering  the  Judgment  he  resided  in  the  city 
of  New  York,  but  shortly  thereafter  removed 
to  the  state  of  New  Jersey,  and  ever  since  has 
remained  absent  from  this  state,  and  has  not 
given  the  bond  required  by  the  judgment,  nor 
paid  any  of  the  alimony.  After  the  sum  of 
$4,500  of  the  alimony  had  become  due  and 
payable,  a  Judgment  was  entered  against  him 
in  favor  of  the  plaintiff  for  that  amount,  on 
which  an  execution  was  issued  and  returned 
unsatisfied.  Proceedings  were  then  instituted 
10  sequester  his  property  found  within  the 
state,  but  none  was  discovered,  and  all  at- 
tempts to  collect  the  alimony  due,  eithec  by 
action  or  proceedings,  failed.  Cmitinental 
Trvst  Co.  V.  Wetmore,  67  Hun,  d. 

After  exhausting  the  remedies  given  the 
plaintiff  by  law  this  action  was  commenced, 
and  the  chief  question  brought  up  for  review 
is  as  to  the  jurisdiction  of  the  court  to  award 
the  judgment  appealed  from.  It  is  claimed 
that  it  subverts,  and  in  effect  abrogates,  the 
provisions  of  the  will  of  Samuel  Wetmore, 
made  for  the  support  of  his  son,  the  defendant 
William  B.  Wetmore. 

Samuel  Wetmore  was  a  resident  of  the  dty 
of  New  York,  and  on  the  6th  day  of  March, 
1885,  died,  leaving  a  last  will  and  testament, 
in  which,  among  other  things,  he  gave  and  be- 
queathed to  his  executors  $100,000  upon  tfust, 
to  keep  the  same  invested  and  collect  the  profits 
therefrom,  and  to  apply  the  net  income  from 
time  to  time,  as  it  should  accrue,  to  the  use  of 
his  son  so  long  as  he  shall  live.  By  the  eighth 
clause  of  his  will  he  directed  that  "no  person 
for  whose  benefit  any  trust  is  herebv  created 
shall  have  power  to  anticipate  or  to  dispose  of 
any  income  directed  to  be  paid  or  applied  to 
the  use  of  such  person  until  the  same  shall 
have  fully  accrued  and  become  payable  to  such 
heir,  and  the  trustees  of  said  respective  trusts 
are  empowered  and  requested  to  disregard  and 
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defeat  every  assignment  or  other  act  in  contra- 
vention of  this  clause  in  my  will."  By  the 
ninth  clause  he  provided :  ' 'I  declare  that  this, 
my  will,  and  every  part  thereof,  la  made  with 
reference  to  the  present  existing  laws  and  sta^ 
utes  of  the  state  of  New  York  relating  to  trusts 
and  trust  estates  and  the  disposition  of  per- 
sonal estates  by  will  or  legal  distribution,  and 
without  regard  to  the  laws  and  regulations  of 
any  state  or  country  where  I  may  happen  to  be 
at  the  time  of  my  decease,  or  where  any  por- 
tion of  my  estate  may  be  situated." 

Section  57  of  the  Kevised  Statutes  with  ref- 
erence to  uses  and  trusts  provides  that  * 'where 
a  trust  is  created  to  receive  the  rents  and  profits 
of  lands,  and  no  valid  direction  for  accumula- 
tion is  given,  the  surplus  of  such  rents  and 
profits,  beyond  the  sum  that  may  be  necessary 
for  the  education  and  support  of  the  person  for 
whose  benefit  the  trust  is  created,  shall  be  liable 
in  equity  to  the  claims  of  the  creditors  of  such 
person  in  the  same  manner  as  other  personal 
property  which  cannot  be  reached  by  an  ex- 
ecution at  law."  It  has  been  held  that  this 
provision  of  the  statute  is  equally  applicable  to 
a  trust  created  to  receive  and  pay  over  the  in- 
come of  personal  property.  And  that  an  action 
may  be  maintained  by  a  judgment  creditor  after 
the  return  of  an  execution  unsatisfied  to  re«ch 
the  surplus  income  beyond  what  is  necessary 
for  the  suitable  support  and  maintenance  of 
the  cestui  que  trust  and  those  dependent  upon 
him.  WiUiams  v.  Thorn,  70  N.  Y.  270;  TWfes 
V.  Wood,  99  N.  Y.  616;  Qraff  v.  Bonneti,  81 
N.  Y.  9,  88  Am.  Dec.  286;  SiUiek  t.  Mosor^  % 
Barb.  Ch.  79. 

Is  the  plaintiff  such  a  creditor?  As  we  have 
seen,  a  judgment  has  been  entered  in  her  favor 
for  the  alimony  that  had  become  due  and  pay- 
able. She  is  therefore,  as  to  that  amount,  a 
jud^ent  creditor,  and  as  such  entitled  to 
avail  herself  of  all  the  remedies  given  by  the 
statute.  It  is  claimed  that  this  judgment  was 
irregularly  entered.  Its  regularity  is  sup- 
ported by  the  general  terms.  Miller  ▼.  MiOer. 
7  Hun,  ^iX}^'  Lansing  v.  Lansing,  4  L&ns.  877; 
Code  Civ.  Proc.  §  1240. 

But  this  question  we  do  not  consider  now 
before  us  for  determination.  If  the  Judgment 
was  entered  irregularly,  or  without  authority, 
the  judgement  debtor  should  avail  himsdf  of 
appropriate  remedies  to  rid  himself  therefrom, 
for  judgments  ordinarily  will  not  be  annulled 
in  collateral  actions  where  they  are  incidentally 
brought  in  question. 

Iiidsmuch  as  the  judgment  entered  for  ali- 
mony past  due  does  not  cover  all  of  the  alimony 
that  has  accrued  and  is  provided  for  in  the 
Judgment  entered  in  this  action,  it  becomes 
necessary  to  determine  the  effect  of  the  Judg- 
ment in  the  divorce  action  awarding  alimony 
to  the  plaintiff. 

In  Romaine  ▼.  Ohauncey,  129  N.  Y.  566, 14 
L.  R  A.  712,  alimony  had  been  awarded  to  an 
innocent  wife  as  incidental  to  a  decree  of  di- 
vorce in  her  favor  for  her  support  and  main- 
tenance. It  was  held  that  the  awarding  of 
alimony  was  not  the  enforcement  of  a  debt 
due  to  the  wife  from  her  husband,  but  was 
founded  upon  the  marital  obligation  of  sup- 
port, from  which  he  was  not  relieved  by  the 
decree.  Its  allowance  lis  measured  by  the 
court,  and  is  made  specific.      And  whiut  in 
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•one  sense  It  is  the  property  of  the  wife,  it  la  a 
specific  sam  provided  for  a  specific  purpose 
created  bj  equity,  having  the  protection  of 
-equity,  and  consequently  will  not  be  applied 
in  the  payment  of  debts  contracted  by  her 
prior  to  the  decree.  It  will  thus  be  seen  that 
the  awarding  of  alimony  is  not  on  account  of 
-muy  debt  due  and  owing  from  the  husband  to 
the  wife,  bat  that  it  is  based  upon  a  duty  de- 
volving upon  the  husband  to  support  her. 
And  that  in  awarding  judgment  against  him 
^e  court  determines  the  amount  necessary  for 
fluch  support,  and  requires  the  amount  so 
-fixed  to  be  paid  to  her.  His  duty  is  thus  de- 
termined. And  from  that  time  on  he  is  in 
effect  a  debtor  owing  his  wife  the  amount  ad- 
judged and  determined  by  the  decree.  Whilst 
auch  amount  is  in  eflfect  the  property  of  the 
wife,  yet,  it  being  created  and  protected  by 
-equity,  cannot  be  reached  by  prior  existing 
creditors. 

The  will,  as  we  have  seen,  contains  no  di- 
rection for  the  accumulation  of  surplus.  Such 
eurplusover  and  above  that  which  is  neces- 
•aary  for  the  support  of  the  defendant  William 
Is,  therefore,  under  the  statute,  made  liable  in 
•equity  to  the  claims  of  his  creditors.  Equity 
is  here  given  jurisdiction  to  apply  such  surplus. 
And  it  appears  to  us  that  the  plaintifif  is  a 
•creditor  within  the  spirit  and  intention  of  the 
statute. 

The  Constitution  gives  to  the  supreme  court 
^neral  jurisdiction  in  law  and  equity.  As  a 
•court  of  equity  it  is  invested  with  the  power 
and  jurisdiction  exercised  bj  the  ancient  court 
•of  chancery  in  England  with  the  exceptions, 
4uidiiion8,  and  limitations  created  and  im- 
posed by  the  Constitution  and  laws  of  this 
«tate.    2  Rev.  Stat.  178,  §  86. 

The  Code  contains  statutory  provisions  with 
Teference  to  the  collection  and  enforcement  of 
Judgments  awarding  alimony.  It«  however, 
contains  no  provision  attempting  to  limit  or 
curtail  the  powers  of  the  court  of  equity.  It 
is  the  province  of  that  court  to  interpose  when 
the  law  fails  to  afford  an  adequate  remedy. 
Ifatumal  Tradesmen's  Bank  v.  Wetmore,  124 
N.  Y.  241. 

As  we  have  seen^the  plaintiff  has  availed 
herself  of  the  remedies  given  by  statute  with- 
out success.  She  then  brought  this  action  ap- 
pealing to  the  equity  powers  of  the  court  to 
•enforce  her  rights.  When  she  became  the 
wife  of  the  defendant  William  he  undertook 
to  support  and  maintain  her  during  life.  That 
•duty  still  devolves  upon  him,  notwithstanding 
the  decree  of  divorce.  Being  the  guilty  party, 
his  duty  is  continued,  and  ia  measured  and 
Axed  by  the  decree.  Bamains  v.  Chauncey, 
■ntprm. 

At  common  law  the  husband  and  wife  were 
xecognized  as  one.  The  married  women's  acts 
Lave  to  some  extent  changed  the  common -law 
rule.  But  as  to  the  question  we  have  here 
under  consideration  their  common-law  unity 
••till  exibts.  Bertles  v.  Nunan,  92  N.  Y.  162, 
44  Am.  Bep.  861. 

The  will  creating  the  trust  for  the  benefit  of 
William  makes  no  mention  of  his  wife.  And 
jet,  owing  to  their  unity  of  person  and  his 
cuty  to  support  her,  equity  will  not  permit 
the  interposition  of  creditors  until  there  is  a 
eurplus  over  and  above  that  which  is  necessary 
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for  the  support  of  himself,  his  wife,  and  in- 
fant children.  Williams  v.  Tliorn,  70  N.  Y. 
270;  Tolles  v.  Wood,  09  N.  Y.  616;  SiUiek  v. 
Mason,  2  Barb.  Ch.  79. 

Equity  will  not  feed  the  husband  and  starve 
the  wife.  Neither  will  it  favor  the  wife  to 
the  detriment  of  the  husband.  Treating  them 
as  one,  and  both  entitled  to  support  out  of  the 
income  of  the  estate,  so  far  as  creditors  are 
concerned,  furnishes  a  just  rule  and  a  safe 
basis  for  adjustment  where  -the  question  of 
support  arises  between  themselves.  In  Thomp- 
son V.  Thompson,  62  Hun,  466,  a  trust  had 
been  created  by  will  in  favor  of  the  defendant 
similar  to  the  one  in  question.  The  plaintiff 
was  the  wife  of  the  defendant,  and  had  ob- 
tained a  divorce  with  an  allowance  of  $800  per 
year  for  her  support.  That  action,  like  this, 
was  brought  to  compel  the  trustee  to  pay  her 
alimony  out  of  the  income  of  the  trust  estate 
payable  to  her  husband.  Judgment  was 
awarded  in  her  favor,  and  the  same  was 
affirmed  in  the  general  term. 

In  Clinton  v.  CliTUon,  L.  R,  1  Prob.  &  Div. 
216,  the  court  had  made  an  order  on  the  re- 
spondent for  payment  of  permanent  alimony 
at  the  rate  of  £110  per  annum  so  long  as  he 
was  in  receipt  of  a  rent  charge  of  £400  per  an- 
num, his  only  source  of  income.  The  respond- 
ent had  become  a  bankrupt,  and  had  failed  to 
comply  with  the  order  of  the  court.  It  was 
held  that  sequestration  in  general  terms  should 
issue  against  his  property. 

In  Watkyns  v.  Watkyns,  2  Atk.  96,  a  bill 
was  brouf^ht  against  the  husband  for  mainte- 
nance. It  appeared  that  the  defendant  had 
possessed  himself  of  the  fortune  of  his  wife 
and  then  departed  the  kingdom,  without  leav- 
ing any  provision  for  her  maintenance.  The 
decree  adjudged  that  the  interest  arising  from 
the  trust  money  should  be  paid  to  her  until  the 
husband .  returned  and  maintained  her.  See 
also  Head  v.  Head,  8  Atk.  295;  Oolemore  ▼. 
Chlemore,  referred  to  therein,  and  MUler  v. 
Miller,  1  Abb.  N.  C.  80. 

The  judgment  requires  the  trustee  to  pay 
over,  not  only  the  surplus  accumulated,  but 
that  which  shall  hereafter  accrue  in  satisfac- 
tion of  the  plaintiff's  allowance  for  alimony. 
We  do  not  think  the  court  exceeded  its  powers 
in  this  respect,  or  that  the  judgment  operates 
to  annul  the  trust.  To  hold  that  a  separate 
action  must  be  brought  as  each  annual  or  semi- 
annual payment  accrued,  would  t)e  burden- 
some and  unnecessary.  The  question  is  analo- 
gous to  that  disposed  of  in  the  case  of  Williams 
V.  T?iorn,  70  N.  Y.  270,  in  which  it  was  held 
that  the  remedy  of  the  creditor  is  not  confined 
to  the  surplus  which  has  accrued  and  accumu- 
lated in  the  hands  of  the  trustee,  but  that  pro- 
vision may  be  made  in  the  judgment  determin- 
ing what  will  be  a  reasonable  allowance  for 
the  cestui  que  trust,  and  directing  the  applica- 
tion towards  the  payment  of  the  judgment  out 
of  any  future  surplus. 

The  judgment  makes  no  provision  for  the 
support  of  the  defendant  William.  The  trust 
was  created  for  his  benefit.  He  is  entitled  to 
his  support  as  well  as  the  plaintiff,  and  it  is 
the  duty  of  the  court  to  properly  protect  him 
in  this  respect.  But  it  is  found  as  a  fact  by 
the  trial  court  that  at  the  time  of  the  entering 
of  the  judgment  in  the  divorce  action  he  wna 
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Value  of  about  1^00,000,  from  which,  with  the 
trust  estate,  be  bad  an  income  of  about  $15,000 
per  year.  That  after  the  decree  he  removed 
with  his  estate  from  the  jurisdiction  of  the 
court,  and  has  continued  ever  since  to  refuse 
obedience  to  its  mandates.  The  inference  to 
be  drawn  from  the  facts  is  that  his  income  is 
sufficient  to  support  him.  If  this  is  not  so,  it 
was  his  duty,  upon  the  trial,  to  hare  presented 
evidence  showini?  hit  necessities. 

The  case  of  Holdeh  v.  Strong,  116  N.  Y. 
471 ,  has  no  application  to  the  question  here 
presented.  In  determining  the  defendant's 
necessities,  we  think  the  rule  is  well  stated  in 
Moulton  T.  De  ma  Carty,  6  Robt.  688:  *Mt  is 
proper  to  consider  his  station  in  life,  and  the 
manner  in  which  he  has  been  reared  and  edu- 
cated, his  habits,  and  the  means  he  may  have 
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circumstances  may  change,  and  that  in  inch 
case  the  income  from  the  trust  estate,  or  some 
portion  thereof,  should  be  devoted  to  his  maio- 
tenance.  This  is  true,  and  in  this  respect  we 
think  the  Judgment  should  be  modified.  It 
permits  the  plaintiff  to  apply,  from  time  to 
time,  for  such  orders  at  the  foot  of  the  judg- 
ment as  may  be  necessary  for  its  enforcement. 
And  we  think  that,  in  view  of  the  fact  that 
the  judgment  appropriates  the  future  income 
from  the  trust  estate  for  the  support  of  the  de- 
fendant William's  wife  and  children,  that  he 
also  should  have  leave  at  any  time  to  apply  for 
leave  to  share  in  such  income,  or  to  modify 
the  judgment  in  that  regard. 

Tftejvdgment  should  ^  modified  eLceordinfj^^ 
and  as  so  modified  affirm/ed,  with  coata. 

All  concur. 
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Levi  M.  LOUCK,  Appt, 

c. 

ORIENT  INSURANCE    COMPANY    OF 

HARTFORD. 

an  Pa.  888.) 

1.  A  poliesr  of  inanranee  on  mn  idle  dia- 
tillery  described  by  written  words  as  ^'occu- 
pied  by  the  assured  as  a  distillery,"  and  in  which 
the  assured  has  an  ofBoe  which  he  occu  pies,  is  not 
void  because  the  distillery  is  not  Id  operation, 
notwithstanding'  a  condition  tbat  the  policy  shall 
be  void  if  it  ^'oease  to  be  operated  for  more  than 
ten  consecutive  days.** 

2.  A  dlatlUery  ia  not  repreaented  aji  in 
ofierationby  desoriblnff  It  as  ^'occupied  by  the 
assured  as  a  distillery,**  in  a  policy  issued  when  it 
had  long  been  idle. 

(July  IS,  1886.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  York 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  fire  insurance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Menrs.  Geiae  ft  Strawbrid^e  and 
Nevin  M.  Wanner,  for  appellant: 

Whether  or  not  Deininger  was  the  agent  of 
the  insurance  company  in  this  transaction  was 
a  question  for  the  jury  to  determine  under  all 
the  facts  and  circumstances  of  the  case. 

Clement's  Fire  Ins.  Dig.  488. 

The  ratification  of  the  agent's  acts  by  the 
company  may  operate  as  a  waiver  of  the  for- 
feiture. 

Franklin  F.  In$.  Co.  v.  Massey,  88  Pa.  221. 

The  declarations  of  Deininger  and  of  Jessup 
that  the  former  was  not  the  regular  agent  of 
the  company  will  not  relieve  the  company 


from  responsibility  for  his  acts  if,  by  its  coram 
of  dealing,  he  was  held  out  to  the  plaintiff  a» 
such. 

Arthurholt  v  Svsguehanna  Mut.  F,  Ins.  Of. 
159  Pa.  1;  Bole  v.  Aew  Hampshire  F.  Ins.  Co. 
Id.  58:  Kister  t.  Lebanon  Mut.  In%.  Co.  12$ 
Pa.  558,  5  L.  R.  A.  046:  Susquehanna  Mut,  F. 
Ins.  Co.  v.  Cusiek,  109  Pa.  157:  McQanigU  v. 
SusqueJianna  Mut.  F.  Ins,  Co.  168  Pa.  1;  Leb- 
anon Mut,  Ins.  Co.  T.  Hooter,  tlS  Pa.  591» 
57  Am.  Rep.  511. 

No  mere  statement  in  the  policy  tbat  the 
party  negotiating  the  insurance  shallbe  deemed 
the  agent  of  the  insured  and  not  of  the  com- 
pany will  make  him  such  so  as  to  relieve  the 
company  from  responsibility  for  his  acts  unless 
the  insured  is  put  on  his  guard  In  advance  of 
the  negotiations  for  the  policy,  which  was  not 
done  in  this  case. 

Meyers  v.  Lebanon  Mut.  Ins.  Co.  156  Pa. 
420;  Mix  t.  Hoyal  Ins.  Co%  169  Pa.  639;  Oould 
V.  Duelling^  House  Ins.  Co.  184  Pa.  670;  Bilen- 
berger  v.  Froteetif>e  Mut.  F.  Ins.  a>.  89  Pa.  464. 

The  signature  of  **Wbite  and  JessopV 
names  to  the  policy  as  the  company's  ageota 
was  not  sufficient  to  charge  the  plaintiff  with 
knowledge  that  they  were  the  only  agents  of 
the  company  or  that  Deininger  was  not  also 
an  agent  or  a  subagent. 

May  y.  Western  Aseur.  Co.  27  Fed.  Rep.  200. 

As  a  matter  of  law  the  company  Is  presumed, 
not  only  to  have  ascertained  for  itself  and  ta 
know  the  condition  and  description  of  the 
property  that  it  insures,  but  also  the  nature 
and  character  of  the  business  carried  on  upoa 
the  premises  insured. 

Western  dt  A  Pipe  Lines  r.  Home  Ins.  Cs. 
145  Pa.  846. 

And  it  is  affected  with  the  knowledge  of  iti 
agent  as  to  existing  facts  at  the  time  of  tak- 
ing the  policy  or  of  renewing  it. 


Nora.— As  to  nonoocupancy  of  insured  premises,  I  v.  Kyle  (Ind.)  9  L.  R.  A.  81,  taidnole;  and  Moody  v* 
see  also  Halpin  ▼.  Insurance  Ca  of  North  America   Amazon  Ins.  Co.  (Ohio)  98  L.  B.  A  81& 
(N.  Y.)  8  L.  B.  A.  78,  and  fwte;  Continental  Ins.  Co.  * 
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Qculd  T.  Dweli%ngHau9e  Ins.  Co.  and  Kister  y. 
Lebanon  Jiut,  Jns.  Oo,  mpra;  Burson  v.  Fire 
Asso.  of  Philadelphia,  186  Pa.  267;  Imperial 
F.  Int.  Co.  ▼.  Dunham,  117  Pa.  460. 

Where  no  questions  are  asked  the  insured 
by  the  agent  as  to  matters  which  might  work 
a  forfeiture  of  the  policy  their  existence  does 
not  aToid  the  policy  if  the  applicant  does  not 
make  them  known. 

DweUing-Hauie  Iju.  (h,  t.  Eoffman,  125  Pa. 
026.  * 

Where  the  assured  deals  with  a  hroker  as 
agent  of  the  company,  and  receives  the  policy 
from  bim  and  pays  the  premium  to  him  m  that 
belief,  the  company  is  estopped  from  denying 
his  agency  in  those  matters. 

Lffcomifig  F,  Ins.  Co.v,  Ward,  (K)I11. 546;  Oate$ 
T.  Fenn  F.  In$.  Co.  10  Hun,  489;  Patridge  v. 
Commercial  F.  Ini,  Co.  17  Hun,  95;  May  v. 
Western  Auur,  Co.  iupra;  JliuUinr.  Vermont 
Mut.  F.  Itu.  Co.  68  Vt  118;  Union  Ins.  Co.  ▼. 
Murphy,  17  W.  N.  C.  248;  Meadaweraft  ▼. 
Standard  F,  In:  Oo.  61  Pa.  91. 

If  the  general  agent  makes  the  broker  his 
subagent  in  taking  insurance  the  acts  of  the 
latter  have  the  same  effect  as  though  done  by 
the  general  agent  himself  in  that  particular 
transaction. 

MeQonigU  y.  Susquehanna  Mut.  F.  Ins.  Co. 
168  Pa.  1;  Dovoling  v.  Merehantt^  Ins,  Co.  Id. 
284;  Bole  T.'  Nets  Hampsfiire  F.  Ins.  Co.  169 
Pa.  58.     •   • 

Public  policy  requires  that  insurance  com- 
panies be  required  to  deal  with  their  customers 
with  entire  frankness. 

Western  db  A.  Pipe  Lines  y.  Home  Ins.  Co, 
supra;  Kisier  y,  Lebanon  Mut.  Ins.  Oo.  128 
Pa.  666,  5  L.  R.  A.  646;  Teuionia  F.  Ins.  Co.  y. 
Mund,  102  Pa.  96;  Franklin  F.  Ins.  Co.  T. 
Brock,  57  Pa.  74. 

The  provision  against  ceasing  to  operate  a 
manufacturing  establishment  is  not  so  violated 
as  to  forfeit  the  policy  if  the  use  of  the  prem- 
ises at  the  time  of  the  nre  is  practically  the  same 
as  at  the  time  of  the  insurance. 

Lebanon  Mut.  Ins.  Co.  v.  Rrb,  112  Pa.  149; 
AUemania  Ins.  Co.  y.  WhiU  (Pa.)  11  Atl.  96;  J5^ 
▼.  New  Hampshire  F.  Ins.  Co.  supra;  Whitney 
Y.  mack  Biver  Ins.  Oo.  72  N.  Y.  117,  28  Am. 
Rep.  116;  Humphry  ▼.  Hartford  F.  Ins.  Co.  15 
Blatchf.  504;  Couch  v.  Bochester  Oerman  F. 
Ins,  Co.  25  Hun,  469;  American  Cent.  Ins.  Oo. 
Y.  MeOrea,  8  Lea,  518,  41  Am.  Rep.  647. 

Mere  nonoccupaucy  of  a  building  or  the  non- 
operation  of  a  plant  will  not  work  a  forfeiture 
unless  the  risk  is  materially  increased  thereby, 
and  that  is  a  question  for  the  Jury  to  deter- 
mine. 

Luce  Y.  Dorchester  Mut.  F.  Ins.  Co.  106 
Mass.  297, 7  Am.  Rep.  622;  Albion  Lead  Works 
▼.  WiUiamsburff  City  F.  Ins.  Co.  2  Fed.  Rep. 
479;  Hardman  v.  Firemen's  Ins.  Co.  20  Fed. 
Rep.  694;  Franklin  F.  Ins.  Co,  y.  Oruver,  100 
£a.  266;  Lebanon  Mut.  Ins.  Co.  ▼.  Leathers,  20 
•W.  N.  0.  107. 

A  forfeiture  could  only  attach  to  the  distil- 
}^y  building  proper,  and  the  plaintiff  would 
M  entitled  to  recover  the  amount  of  his  insur- 
anoe  on  the  other  buildings. 

Loomis  Y.  Rockford  Inn.  Co.-  77  Wis.  87,  8  L. 
R.  A.  884;  Boqers  v.  Phenix  Ins.  Co.  121  Ind. 
670;  Pratt  v.  Dwelling- Bouse  Mut.  F.  Ins.  Co. 
130  N.  T.  206;  Phenix  Ins.  Co.  v.  Crimes,  88 

WL.R  A. 


Neb.  840;  Clark  y.  New  England  Mut.  F.  Ins, 
Co.  6  Cusb.  846,  68  Am.  Dec.  44;  Schuster  y. 
Dutchess  County  Ins.  Co.  102  N.  Y.  260. 

Messrs.  NUes  ft  Neff  and  Charles  H» 
Sergner,  for  appellee: 

The  consideration  beine  single  and  entire^ 
the  contract  must  be  held  to  be  entire  though 
its  subject  be  several  and  independent  iteuis. 

Fire  Asso.  of  Philadelphia  y.  Williamson,  26> 
Pa.  196;  Oottsman  Y.Pennsylvania  Ins.  Co.  6& 
Pa.  210,  94  Am.  Dec.  66. 

Deininger  was  not  the  agent  of  the  defendant 
company  or  the  subagent  of  White  &  Jesaop, 
who  were  defendants'  agents  at  York. 

Deininger  had  no  power  whatever  to  bind 
the  defendant  company  or  speak  or  act  for  it 
except  to  deliver  the  policy  and  receive  the 
premium. 

ArthurhoU  T.  Susquehanna  Mut  F.  Ins.  Cb. 
169  Pa.  9. 

With  respect  to  this  policy  Deininger  was  a 
broker  within  the  definition  laid  down  in  our 
legislation. 

Act  May  1, 1876,  Pub.  Laws  1876.  65,  §  48. 

A. broker  is  the  agent  of  the  insured  when 
he  applies  for  insurance  as  Deininger  did  in 
this  case  to  White  &  Jessop. 

MeUen  v.  Hamilton  F.  Ins.  Co.  17  N.  Y.  616; 
Devens  v.  Merchant^  A  T.  Ins.Co.  88N.Y.  171; 
Allen  Y.  Oerman  American  Ins.  Oo.  128  N.  Y. 
14;  Pottsville  Mut.  F.  Ins,  Co,  y.  Minnequa 
Springs  Imp.  Co.  100  Pa.  142;  Commercial  U. 
Assur.  Co.  Y.  Elliott  (Pa.)  12  Cent  Rep.  670; 
Scott  Y.  Sun  Fire  Office,  188  Pa.  822;  PhaniM 
Ins.  Co.  Y.  Spiers,  87  Ky.  285. 

The  fact  that  plaintiff  showed  anxiety  as  to 
the  status  of  his  policy  when  he  inquired  of 
Deininger  relative  to  the  idleness  of  the  dis- 
tillery was  more  than  enough  to  put  him  upon 
inquiry  and  incite  him  to  read  his  policy  care- 
fully and  thereby  gain  a  knowledge  of  its  term* 
and  conditions. 

Dowling  v.  MerchanUf  Ins.  Co.  168  Pa.  240. 

De»ii»  J.,  delivered  the  opinion  of  the 
court: 

On  February  1,  1894,  defendant  issued  to 
plaintiff  a  policy  of  insurance  against  fire,  in 
the  sum  of  $1,160,  for  the  term  of  one  year. 
The  risk  covered  four  buildings,  described 
thus  in  the  policy: 

$750  00  On  bis  two  and  a  half  story  frame,  shinsle- 
roof  buUdlnff,  28x94  feet,  occoupied  by 
the  assured  as  a  distillery,  situated  io 
MoDairbao  townsbtp,  York  oounty. 
Pa.,  near  BowmaDsaaie. 

$  260  00  On  his  Iron-clad  building,  86x80  feet,  and 
frame  addition,  18x1^0  feet,  occupied  as 
a  bonded  warehouse,  situated  about  7^ 
feet  east  of  distif Jery. 

$  75  00  On  bis  frame,  shinftle-roof  hogpen,  situ- 
ated between  distillery  and  warehouse, 
belnff  about  10  feet  from  the  former 
and  11  feet  from  the  latter. 

$  75  00  On  frame,  shlnfrle-roof  buildinir  oooupleA 
as  an  ice  bouse,  situate  about  80  leet 
north  of  distillery. 

$1,150  00 

On  the  6th  day  of  June,  1804,  the  property 
was  wholly  destroyed  by  fire.  There  was  no 
question  raised  as  to  the  fact  of  loss,  or  that 
prelimiDarv  proof  of  it,  as  required  by  the 
policy,  baa  been  made.  But  the  policy  con- 
taineci  this  coudition:  "This  entire  policy  shall 
he  void  if  the  ii  Sired  has  concealed  or  mifr> 


terial  fact  or  circumstances  concerning  this 
insurance,  or  the  subject  thereof.  ...  Or  if 
the  subject  of  the  insurance  be  a  manufactur- 
ing establishment,  and  it  be  operated  in  whole 
or  in  part  at  night  later  than  10  o'clock,  or  if 
it  cease  to  be  operated  for  more  than  ten  con> 
^ecutive  days."  The  undisputed  testimony 
was  that  the  distillery  was  not  in  operation  at 
the  date  of  the  policy  or  of  the  Are,  and  had  been 
standing  idle  for  about  two  and  a  half  years;  nor 
was  it  the  intention  of  the  owner  to  presently  put 
it  in  operation.  The  policy  in  suit  was  a  re- 
newal of  a  previous  one  for  one  year  in  the 
same  company,  which  was  about  expiring. 
Both  the  original  and  the  renewal  policy  were 
•delivered  to  plaintiff  by  L.  T.  Deininger. 
Through  him  the  business  was  transacted,  and 
he  received  the  premium  from  defendant. 
White  &  Jessop  were  tbe  regularly  authorized 
agents  of  defendant,  and  through  them  Dein- 
inger obtained  the  policies,  and  by  them  they 
were  countersigned  before  delivery.  As  a  fact 
found  by  the  jury,  Louck  informed  Deininger, 
both  at  the  date  the  policy  was  issued,  and 
afterwards,  that  the  distillery  was  not  in  oper- 
ation, and  he  did  not  know  when  it  would  be, 
to  which  Deininger  replied,  it  made  no  differ- 
ence. The  court  submitted  the  evidence  to  the 
jury  as  to  the  value  of  the  property  destroyed, 
4md  also  as  to  whether  the  insured  informed 
Deininfi:er  that  it  was  not  in  operation  as  a  dis- 
tillery ai  the  date  of  insurance  and  afterwards. 
But  the  court,  on  an  interpretation  of  the 
policy,  assumed,  and  so  instructed  the  jury, 
that  the  descripiion  of  the  peoperty  imported 
«  distillery  in  operation  at  the  datfe  of  insur- 
ance; if,  however,  the  company  had  notice,  by 
virtue  of  the  notice  to  Deininger,  that  then  and 
Afterwards  it  was  not  in  operation,  that  would 
be  a  waiver  of  the  right  to  forfeit  for  a  viola- 
tion of  the  ten  days'  clause.  And,  further, 
whether  the  testimony  as  to  notice  to  and 
knowledge  on  pan  of  Deininger  was  notice  to 
the  company  was  a  question  of  law,  which 
'question  the  court  reserved.  The  jury  having 
found  for  plaintiff  on  the  evidence  as  sub- 
mitted, the  learned  judffe  of  the  court  below 
tifterwards,  in  opinion  filed,  entered  judgment 
for  defendant,  notwithstanding  the  verdict,  on 
the  question  reserved.  From  that  judgment 
plaintiff  appeals,  assigning  five  errors  to  the 
rulings  of  the  court  on  the  point  reserved. 
They  are  all  practically  disposed  of  by  a  de- 
termination of  tbe  fifth. 

Assume,  with  the  learned  judge  of  the  court 
below,  Deininger  occupied  no  such  position 
towards  the  company  as  authorized  him  to 
waive  written  conditions  of  forfeiture,  and 
that  notice  to  him  was  not  notice  to  the  com- 
pany; put  completely  aside  the  testimony  which 
the  jury  believed,  that  Louck  notified  him  ex- 
pressly that  the  distillery  was  not  in  operation, 
at  the  date  of  the  policy,  and  had  not  been  for 
more  than  two  years,  and  that  he  had  no  in- 
tention of  presently  operating  it,— then,  how 
stands  the  case?  The  learned  judge  says: 
**This  policy  is  not  binding  upon  the  company, 
•either  because  the  risk  was  not  truly  repre- 
sented, so  that  the  company  was  deceived  into 
issuing  a  policy  upon  a  subject  of  insurance 
materially  different  from  the  true  subject;  or, 
if  the  insured  is  to  be  taken  as  bound  by  the 
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is  estopped  to  deny  that  the  distillery  was  in 
operation  when  the  policy  was  issued,  then  tbe 
contract  is  not  binding,  because  the  manufac- 
tory 'ceased  to  be  operated  for  more  'than  ten 
consecutive  days.' "  And  this  constitutes  ap- 
l>ellant's  fifth  assignment  of  error.  Bui,  put- 
ting aside  LoudE's  testimony,  as  we  have 
already  suggested,  we  cannot  see'any  evidenoa 
tending  in  the  least  to  show  the  risk  was  not 
truly  represented,  and  that  the  company  was 
not  fully  aware  of  the  condition  of  the  prop- 
erty when  it  issued  its  policy.  The  dtfScriptioD 
in  the  policy  is  that  the  property  is  "occupied 
by  the  assured  as  a  distillery," — that  is,  the 
building  containing  the  stills;  the  bonded  ware- 
house, 75  feet  distant,  of  which  tbe  government 
had  the  kevs;  the  hogpen,  11  feet  off;  and  the 
ice  house,  80  feet  'The  insured  bad  an  ofiloe 
on  the  premises,  which  be  occupied,  and  in 
which  he  slept.  There  is  not  one  word  in  the 
description  suggesting  the  stills  were  then  in 
operation.  The  purpose  of  the  buildinga  is 
plainly  indicated  bv  the  word  '^distillery*  but 
nothing  further,  tt  must  be  borne  in  mind, 
these  are  the  written  words  of  the  company, 
inserted  in  the  contract  framed  by  it,  and  are 
therefore  to  be  taken  as  fully  describing  what 
it  supposed  it  was  insuring.  It  is  not  intimated 
that  Louck  represented  the  distillery  was  in 
operation,  or  that  he  concealed  ffom  tbe  com- 
pany the  fact  that  it  was  not  then,  and  had  not 
been  in  operation  for  years.  But  the  company, 
instead  of  saying,  if  it  so  believed,  *'a  distillery 
now  being  operated  by  the  assured,"  or  "now 
being  run  by  the  assured,'*  or  using  language 
of  like  significance,  adopts  the  very  words 
which  describe  the  exact  condition  of  the  prop- 
erty,—a  distillery  merely  occupied  by  the  as 
sured. '  It  was  a  distillery,  and  intended  by- 
the  owner  as  such,  but  not  operated,  and  he 
did  not  know  when  it  would  be  started.  He 
occupied  it  then  as  he  had  for  years  before, 
and  as  he  did  for  months  afterwards,  although 
in  the  whole  time  be  did  not  distill  a  quart  of 
whiskey.  And  without  misrepresentation  or 
conceafment,  this  is  Just  what  the  company,  bv 
its  policy,  insured, — ^an  occupied,  idle  distil- 
lery,— ^no  matter  what  the  scope  of  the  authority 
of  its  agent  The  agent  did  not  frame  the 
policy  and  insert  the  description.  That  is  the 
company's  instrument  Every  contract  must 
be  interpreted  in  view  of  the  subject  of  it,  and 
the  surroundings  of  the  parties  at  the  date  of 
it  A  company  receiving  a  property  owner's 
money,  and  under  talking  to  indemnify  him 
against  fire,  by  a  written  contract  descriptive 
of  tbe  subject,  cannot  plead  ignorance  of  the 
palpable  condition  of  that  subject,  where  there 
is  no  pretense  of  fraud,  misrepresentation,  or 
concealment  We  might  as  well  assume  that 
one  who,  by  written  contract,  buys  a  farm, 
could  defena  against  payment  of  the  purchase 
money  because  it  was  upland  instead  of 
meadow,  as  he  thought.  For  misrepresenta- 
tion or  concealment  which,  misleads,  equity 
will  relieve,  but  not  for  ignorance  of  that  which 
is  before  his  eyes,  ana  which  he  must  see 
Parties  to  such'  a  contract  as  this  are  oondn- 
sively  presumed  to  have  seen  that  which  was 
obvious.  If  at  the  date  of  the  contract  the  dis- 
tillery had  been  running,  and  had  afterwards 
stopped  for  more  than  ten  days,  the  forfeiture 
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cUufle  might  haTe  been  invoked.  This,  not 
iMcause  the  word  "occupied'*  implied  it  was  in 
operation,  bat  because,  in  view  of  the  situa- 
tion of  the  subject  of  the  coDtract  at  the  date 
•of  it,  such  would  have  been  the  reasonable  in- 
^rpretation.  But  how  can  this  language  de- 
feat the  contract,  when  the  manufactory  was 
aot  in  operation  at  the  date  of  insurance?    It 


could  not  cease,  when  it  ha 
Therefore  the  forfeiture  clai 
tion  to  the  facts  of  this  casi 
wrest  language  from  its  or 
enforce  forfeitures  which  ar 
HU  judgment  is  reversed, 
that  Judgment  be  entered  ( 
plaintiff. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  FIFTH 


Laura  P.  DUVAL  etal.,  Plff:  in  Err,, 

V, 

i^ULLMAN'B  PALACE  CAR  COMPANY- 

(62  Fed.  Bep.  ttSw) 

1.  A  ticket  for  a  room  In  a  palace  car  oi 

a  company  which  does  not  owd  or  operate  the 
>   train  of  whiotau  by  oontract   with  the  carrier, 
such  oar  forms  a  part,  marked  good  for  that  date 
:   and  car  enly,  when  accompanied  by  a  flrst-claas 
.   railroad  ticket  from  one  designated  station  to  an- 
other. Is  not  a  contract  of  the  palace  car  com- 
pany to  carry  tlie  passenger  over  the  designated 
route,  tmt  merely  to  accommodate  him  in  its  car 
as  long  as  the  railroad  company  will  convey  it. 

dB.  Evidence  that  a  palace  car  is  con- 
trolled and  operated  by  a  railroad 
company  ander  a  contract  with  the  palace  car 
company  is  admissible  in  an  action  against  the 
/  iatter  company  for  breach  of  an  alleged  contract 

Cor  transportation  of  a  passenger  in  th^t  car.  to 
show  the  true  relation  of  the  two  companies  with 
respect  to  the  oar. 

(May  29. 18M.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas 
to  review  a  Judgment  in  favor  of  defendant  in 
An  action  brought  to  recover  damages  for  de- 
fendant's breach  of  oontract  to  carry  plaintiffs 
tipon  its  car.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meaers,  West  ft  Cochran  and  John  W. 
MstddoZf  for  plaintiffs  in  error: 

The  defendant  having  proved  that  in  carry- 
ing on  its  business  it  had  no  motive  power  to 
haul  its  cars,  but  made  contracts  with  the  rail- 
Toad  companies  by  which  it  attached  its  cars 
to  the  railroad  trains,  and  having  read  in  evi- 
-dence  the  written  contracts  between  it  and  the 
•different  railroad  companies,  the  court  erred 
in  admitting  as  evidence  that  the  train  con- 
•ductor  in  charge  of  the  train  of  September  27, 
1891,  acting  under  orders  from  the  superior 
railroad  officers,  ordered,  directed,  and  re- 
•quired  that  defendant's  car  Ysadora,  attached 
to  said  train  and  in  which  plaintiffs  were  rid- 
ing, should  be  turned  back  with  the  train  at 
Tezline. 

Pullman  Paiaee  Car  Co,  y.  Taylor,  06  Ind. 


158.  82  Am.  Rep.  57,  acd  s  I 
cited;  Paddocks,  Ateliison,  : 
37  Fed.  Rep.  841,  4  L.  R.  . 
Paiaee  Gar  Cfo.Y.  Pollock,  69'  \ 
Palace  Car  Co,  v.  Smith,  79  I 
R.  A.  215. 

The  Union  Pacific  Railroa 
tised  and  led  the  public  to  b  I 
tra  and  peculiar  accommodi  i 
and  palace  cars  on  its  lines 
vice,  being  rendered  and  to  1  ! 
separate  contract  with  defen  i 
ant,  by    no  manner  of  ad   ; 
plaintiffs  or  the  public  notice  i 
dition  or  limitation  in  its  con  ; 
ability  to  perform  the  same 
sons  defendant  could  not  j  i 
command  of  the  railroad  con  | 

Maroneyy.  Old  Colony  dh  A 
158,  8  Am.    Rep.  805;  Leu  . 
Sleeping  Car  Co.  148  Mass.  i  : 
58  Am.  Rep.  185. 

Mr,  Percj  Roberts  for  • 
ror. 

Toolmin*   District   Judg , 
opinion  of  the  court: 

Laura  P.  Duval  and  Mary  I , 
by  her  husband,  John  W.  I  [ 
their   separate   suits    agains 
Palace  Car  Company  in  the  < 
Travis  county,  Texas,  and  up ; 
fendant  in  error  the  cases  wei ; 
United  States  circuit  court  foi 
and  western  district  of  Texas,  i 
they  were  consolidated  by  a^ 
the  trial,  upon  a  peremptory  : 
the  court,  the' Jury  found  fci 
company,  and  judgment  was 
ingly.    The  two  cases  arose 
state  of  facts,  which,  briefly  s : 
lows: 

Plaintiff  Duval,  on  Septemli 
in  Denver,  in  a  cripple  and  h*! 
unable  to  walk,  and  suffering  f  i 
and  was  then  seventy-five  yeai; 
tiff  Mary  D.  Maddox  was  he 
was  with  her  mother  on  the  c 
also  had  with  her  a  little  dauj 
erinff  from  a  spell  of  fever, 
sired  to  return  to  their  home,  ii 


NoTB.— For  other 
ligation  of  a  palace 
tion  as  a  passenger, 

^  L.RA. 


on  the  question  of  the  ob- 

oompany  as  to  transporta- 

nott  to  Mann  Boudoir  Oar 


Oo.  V.  Dupre  (C.  C  App.  Sth  C) 
that  portion  of  the  noU  found  oo 


fcQdsDt'B  gleeplof;  can,  becauBC  of  their  suffer 
Idk  and  helpless  conillcioQ,  and  lo  Infornied 
deTeDdanl's  agent  at  Denver,  nbeti  and  from 
whom  they  bou>rbl  their  ticket.  On  Ihe  day 
named  the  plalDli&s,  logeiher,  bought  a  lichet 
from  defendant's  aecnt  at  Denver,  pajlcg  $30 
tberefor.nhicbemiilediheia  totheexcliiiiveusG 
of  IhedrawiQfCTODiiiof  defendant's  car  Ysadora. 
then  attached  to  a  Iraiu  of  the  Union  Pacific 
Railwaj  Companj  en  rouU  lo  Ft.  Worth, 
Texas,  upon  wbicb  train  plainiiffs  had  pur- 
chased and  held  flrsl-cla&s  tickets  enlitliog 
Ihem  to  IransportalioD  bj  Ihe  railroad  com 
panj  from  Denver,  Colorado,  to  Ft.  Worth. 
Texas.    On  tbe  ticket  procured  from  tbe  de- 


panted  by  flrstclass  railroad  ticket  from  Deo  ver 
to  Pt.  Worth  in  the  drawing-room  of  the  car 
Taadora"— which  ticket  was  stamped  on  Ihe 
back  with  tbe  date  of  September  ST,  IHOI.  Tbe 
plalntitTs  entered  and  were  given  possession  of 
tbe  draning-roomof  aaldcarb;  Ihe  defendant's 
conductor  and  porler  In  charp*,  and  rode 
thereiD  to  Tezline,wbeD,  at  about  ISo'clockon 
tbe  niebt  of  fieptemlier  37,  tbej  were  required 
by  defendant's  said  condncior  and  porter  lo  get 
up  and  dress,  and  leave  the  said  car,  and  find 
accommodation  at  a  small  hotel  in  Texllne — a 
■mall  station  in  a  sparsely  settled  region  of 
country.  At  this  hotel  thev  were  unable  to 
get  a  comfortable  beil  or  food,  and  were  unable 
10  sleep  during  the  night  or  the  day  followinK, 
during  wbicb  time  plaintiff  Duval  suffered 
much  pain  from  berfniucies.  It  was  shown 
that  tbe  train  was  turned  back  at  Texllne  by 
command  of  the  Onion  Pacific  Railroad  offi- 
cials, because  of  a  washout  at  the  Canadian 
River,  about  100  miles  further  down  the  road, 
and  that  in  turning  plaintiffs  out  ot  the  draw- 
ing room,  defendant's  conductor  and  potter 
were  acting  under  orders  from  tbe  train  con- 
ductor. Ou  tbe  night  following,  at  about  13 
o'clock,  the  next  train  from  Denver  arrived, 
and  tbe  passengers  of  ihc  previous  train  were 
permitted  to  ftet  on  board:  and  as  plaintiffs 
teld  a  transfer  check  issued  lo  Ihem  by  de- 
fendant's conductor  in  charge  ofthecarYsa- 
dora.  showing  their  right  lo  complete  their 
Journey  lathe  drawing-room  of  the  defendant's 
car  atlacbed  to  tbe  next  train,  tbey  applied  to 
defendant's  conductor.  In  charge  of  the  car 
attached,  and  were  icld  by  him  that  his  car  had 
DO  drawing-room,  and  ihat  he  bad  but  one 
berth  unoccupied,  which  was  an  upper  berth. 
In  tbis  car  there  was  the  gentleman  s  smoking- 
room,  with  accommodations  for  a  bed  for  one, 
and  ■  comforlable  double  seat,  unoccupied, 
save  by  the  conductor  and  porter.  This  com- 
partment was  not  tendered  plaintiffs  after  no- 
lice  to  tbe  conductor  of  their  condition  and 
claim,  and  they  were  compelled  to  enter  the 
ordinary  day  coaches  of  the  train,  and  ride 
therein  from  13  o'clock  of  tbe  night  of  Bep- 
lemberSS,  until  tbey  reached  the  Canadian  river, 
at  7  o'clock  next  morning.  The  defendant 
proved  that  in  carrying  on  its  business  it  had 
no  motive  power  to  haul  its  cars,  but  made  con- 
Iracls  with  the  railroad  companies,  by  wbicb 
it  atlacbed  its  cars  to  tbe  railroad  trains,  and 
having  read  in  evidence  the  written  contract 
S8  L.R.  A. 


via  Texllne  ID  Ft.  Worth,  under  and  by  virtue 
of  which  lis  cars  were  attached  lo  the  TJnioo 
Pacific  trains  en  route  from  Denver  to  Ft. 
Worth,  proved  that  the  defendant's  sleeping 
or  drawing  room  car  Yaadora  was  attached  lo 
the  train  of  tbe  said   Union   Paciflc   Railroad 


defendant  also  proved  by  ii . 
district  supecinlendenl  that,  under  its  contract 
with  the  railroad  companies,  tbe  latter  con- 
trolled the  defendant's  cars,  and  Its  agenta  and 
servants  in  charge  of  them,  and  that  the  rail- 
road companies  decided  and  direcied  bow 
many  and  what  slecptngcarasbunid  be  attached 
to  Ibeir  trains. 

This  suit  claims  damages  for  a  breach  of  cod- 
tract.  Tbe  complaint  averstbatthexlefendant 
was  engaged  in  the  business  of  carrying  pass- 
engers, as  a  common  carrier  for  hire,  by  mean* 
of  railroad  cars  running  between  the  cities  of 
Denver,  in  tbe  state  ot  Colorado,  and  Pt. 
Worth,  in  the  state  of  Texas;  that  tbe  plain- 
tiffs, on  tbe  27lb  of  September,  1891.  enzaged 
passage  and  purchased  tickets  over  tbe  liite  of 
railway  traversed  by  defendant's  cars,  from 
Denver  to  Ft.  Worth;  that  defendant  enttfcd 
Into  a  contract  to  convey  them  over  said  line  of 
road  comfortably  and  securely.  That  defend- 
ant, in  violation  of  lis  contract  with  plaintiffs. 
and  in  violation  of  tbeir  ngbta  and  privilege* 
Id  the  premises,  refused  to  convey  tbem  beyond 
the  town  of  Texllne  on  said  line  of  railrouj 
between  Denver  and  Ft.  Worlh.  and  did  a» 
undursucb  circumstances  aa  to  entitle  the  plain- 
tiffs not  only  to  actual,  but  exemplary,  dam- 
ages. Tbe  proof  shows  that  plniDliffs  did  not 
make  any  contract  with  the  defeodant  to  con- 
vey them  from  Denver  to  Ft.  Worth,  and  it 
shows  that  tbe  defendant  ^as  not  engaged  in 
Ibe  business  of  carrying  pa  sengers  as  a  com- 
mon carrier  for  hire  btt"  mu  said  ciiiea.  But  it 
shows  that  plaintiffs  on  ttie  day  named,  pur- 
chased end  held  flrst-class  tickets  enlit ling  them 
to  transportation  by  the  Union  Paciflc  Railroad 
Company  from  Denver. Colorado,  loFt,  Worth, 
Texas,  and  Ihat  on  tbe  itame  day  tbey  procured 
from  defendant  a  ticket  good  for  that  date  and 
car  in  tbe  drawing. room  of  defendant's  car 
Ysadora,  which  wasa  part  of  Ihe  Union  Pacific 
Railroad  Iraingoioff  from  Denver  to  Pt.  Worth. 
on  which  plaiotilfs  were  to  be  transported.  It 
shows  that  Ihe  train  was  turned  liack  at  Tei- 
line,  by  command  of  tbe  Union  Pacific  Railroad 
officials,  because  of  a  washout  further  dowik 
the  roaa,and  tbat  it  was  under  tbe  orden  of 
the  train  conductor  tbat  tbe  plaintiffs  were 
turned  out  of  the  car  Ysadora.  and  against  Ibe 
objection  or  protest  of  the  conductor  of  tbe 
car.  Tbe  proof  also  shows  tbat  tbe  defendant's 
said  drawing-room  or  sleeping  ear  was  operated 
by,  and  was  under  the  directino  and  control  of 
tbe  Union  Paciflc  Railroad  Company.  The 
plaltititTs  objected  10  the  evidence  introdoced 
to  show  that  the  defendant's  drawing-room  or 
sleeping  cars  used  by  the  said  railroad  company 
were  operated  and  controlled  by  the  railroad 
company,  and  subject  exclusively  to  Iti  direc 


dence  that  tberailrondotficiBls  ordered  t be  said 
■CAT  lo  be  turned  back,  and  (be  plaintiffs  to  be 
put  out,  at  TezKue.  Tbe  trial  court  overriiled 
plelntiffa'  said  objectioQS,  to  wbicb  Ibe;  ex- 
'Cepted,  and  now,  among  other  tbinga,  assigned 
tbe  same  as  error. 

Aa  we  UDderalaod  it,  tbe  purpose  of  tbe  eri- 
denoe  objected  10  was  to  shan  Ibe  character 
*Dd  extent  of  tbe  control  of  tbe  moTemeola  and 
manageineniof  ihederendant'a  car  eitacbed  to 
tbe  Union  Pacidc  Railroad  train,  and  operated 
b;  the  railroad  coiupanj.  It  did  not  in  any 
way  alter  or  vary  the  wtitteo  contract  in  evi- 
dei>«e.  but,  in  aubstance  aod  effect,  was  ttiat 
tbe  car  Ysadora  wati  controlled  bj  the  lailroad 
-comptiDf.  in  ita  operation  and  aiovements,  un- 
der Ibe  said  contract.  In  otber  words,  it  was 
to  ahow  what  were  tbe  true  relations  eiialing 
betwceo  the  defeadaot  aod  tbe  railroad  com- 
paoy  respecting  said  car.  We  do  not  tblok 
the  court  erred  in  admitting  Ibis  evidence. 

Tbeonly  other  assignment  of  error  we  cod- 
«idei  it  accessary  to  notice  ia  tbal  presented 
on  tbe  court's  peremptory  iostriiclloa  lo  the  jury 
to  return  a  verdict  Tor  the  defendant.  The 
mllegations  of  the  complaiol  werenot  sustained 
by  the  eyldeoce.    Tbe  derendanl  company  is, 


tbe  railroad  company,  and  were  proyided  vllb 
first  class  tickets,  entttling  ibem  to  be  carried 
Irom  Denver  lo  Ft.  Worth  by  it.  It  was  the 
duty  of  tbe  railroad  company  lo  convey  them 
over  ila  line,  and  they  were  being  carried  by  it. 
The  defendaot's  sleeping  car  cooeiiiuted  a  part 
of  tbe  carrier's   train.     The  plalntiffa  secured 


Ihe  privilege  of  riding  in  this  car  by  paying  ai 
additional  sumto  tbe  defendnot.  The  obliga- 
lioD  of  tbe  defendant,  under  its  contract  witb 


the  plaintiffs,  was  to  accommodate  them  With 
(bearawing-room  tn  its  car,  consIitullDgapart 
of  tbe  earner's  Irain,  as  long  as  the  carrier 
nould  convey  It.  If  the  carrier  refused  to 
convey  It  beyond  Texline,  and  turned  the  car 
back  to  Denver,  these  were  Dot  tbe  acts  of  the 
defeodant  compaoy,  and  they  woald  form  no 
basis  for  tbe  complaint  against  it  in  this  suit. 
Pmiiivlnania  Co.  v.  Roy,  108  C.  8.  461,  36  L. 
ed.  Ml. 

Our  opinioD  Is  that  there  wtu  no  error  in  the 
instruction  given,  and  therefore  none  In  the  re- 
fusal to  charge  the  jury  1*  requested  bj  the 


plr.il 


:iffs. 
Judgment  is  affirmei. 


Rehearing  denied. 


TENNESSEE  SUPREME  COXniT. 


SHELBY  COUNTY,  Appl., 


1.  An  •xbiblUon  of  tbe  reaoureea  of  ft 
comity  at  a  atate  oent«DDlal  expoattion  i*  a 
county  purpose  wllblo  the  mean  Idh  Ola  coTuIltu- 
(tonaJ  proTlstoD  aulborlzlDK  laxBtion  for  county 

S.  The  fihct  that  »  atate  ezpoaltiaii  ia 
beroiui  th«  territorial  Umlta  of  a  oouniy 
doea  not  allow  ttiata  oounty  eiblt>ltion  tbere  la 
not  for  a  county  purpose. 

S.  An  approprUitioo  for  m  eonntr  exhi- 
bition at  a  stale  oentennlat  exposition  Id  1896  Is 
not  avoided  by  a  sutHequeat  extension  and  pro- 
loncralton  ot  the  eipoeitloo  so  ibaC  Hbile  begln- 
mag  )n  IBM  tt  sball  be  carried  Into  tbe  year  ISBI. 

4.  The  pnbllc  achoola  of  a  eoonty  mBy  lie 
claned  imoDg  ber  "resources"  wltbln  tbe  mean- 
IdK  ola  statute  slid  rcsoluiloDsof  a  countj  court 

(Kay  2S,  ISBL) 

APPEAL  by  defendant  from  a  decree  of  tbe 
Circuit  Court  for  Bbelby  County  granting 
•  writ  of  maudamuB  to  compel  the  payment  of 
certain  expenses  of  the  Couoty  Court  Ceoten- 
Dial  Committee  out  of  money  which  bad  been 
appropriated  by  tbe  couDty.  AMrmtd. 
The  facia  are  staled  In  tbe  opTaloo. 


Mr.  J»Biea  M.  Greer,  forappellanl: 

Couniy  courts  cannot  go  beyond  the  literal 
power  conferred,  aod  if  so  tbetr  acts  are  void, 

Taip.iyfrt  of  Milan  v.  Tenneuet  0.  R.Co.  11 
Lea,  3i9;  Daciel»t/n  CounlvY.  O/ieiK, 4  Lea, 29; 
Oranl  v.  Lindiaff.  11  Heisk.  661;  Mill.  &  V. 
Code,  468S:  Hunter  ▼.  OamplitU  Couiiig  Ju*- 
Ciet*,  7  Coldw.  49;  4  Am.  &  Eng.  Enc  Law, 
pp.  8&S,  359. 

There  ia  no  constitutional  sutborfty  In  tbe 
legislature  of  ibia  slate  to  authorize  such  ap- 
propriaiioDs  as  Ihat  attempted  by  the  act  of 
189S. 

Prior  to  Ibe  Consiitutioa  of  1884  countiea 
possessed  no  power  of  taiatioo  whaiever.  An 
effort  on  tbe  part  ot  tbe  legialalure  to  cooter 
Ibis  power  was  uncooBlitulioDal  and  void. 

Marr  v.  Enloe,  1  Terg.  453, 

Now  tbe  geoerat  assembly  shall  have  power, 
to  authorize  the  several  counties  and  incorpo- 
rated towns  in  Ibis  Htate  to  impose  taxes  for 
county  and  corporation  purposes  respectively. 

Const,  art.  3,  %  2S. 

Tbe  act  necessarily  violates  the  idea  of  county 
purposes  because  taxes  assessed  for  such  pur- 
poses are  to  be  expended  In  the  county  or  for 
ibe  beoeOt  of  Ihe  whole  people  of  the  county. 

Golburn  v.  Ohattanooga  W.  R.  Go.  H  Teno. 
48:  Waterhoute  v.  CUttiand  Pubiie  SeftooU,  9 
Baxt.  401. 

A  county  purpose  Is  necessarily  one  where 
tbe  primary  object  ia  a  county  beneBt,  vbich 
bl]  the  people  of  Ihe  counly  may  share  in.  An 
exposition  or  fair  held  in  some  other  counly 
does  not  come  wllhln  tbe  scope  of  a  local 

|posltlon<Ky.)lSL.B.AHa.   Wltb  (be  former  caaa 
\  on  nubUo  purpcaes  torwbloh  mon^f  loav 

IDriBlBd. 


Re  New  York,  «9N,  T.  570;  State.  MeOurdy. 
y.  Tappan,^  Wis.  K4.9  Am.  Rep.  633:4  Aco. 
&.  Eog.  Enc.  Law,  p.  »49,  uole  S;  OilL  Mun, 
Corp.  g  149.  BDd  aole. 

Mfurt.  Tartar  ft  Wrlfht  and  H^one 
ft  KaJone  torappcllHB. 

Caidwell,  J.,   delivered   the  oplDton   of 

Itm  court : 

On  the  18th  dny  of  January,  1896.  the 
fountr  court  of  Shelby  county,  Id  regular 
quarterly  MMion  assembled.  pasaeU  a  resolu- 
tion, in  usual  and  proper  form,  appropriat- 
ing t25,000  of  the  county's  revenue,  then  In 
tlie  county  treasury  or  to  be  thereafter  col- 
lected In  due  course  of  law,  "to  provide  for 
an  exhibit  of  tbe  resources  of  the  county  in 
tlie  TeuneHsee  Centennial  and  International 
ExposiiioD,  lo  be  held  In  the  cItT  of  Nosh- 
ville  during  tbe  curreoC  year  1896:'  tbe  fund 
BO  appri^prlated  "to  be  adminlBlered"  by  the 
"CouDty  Court  Ceotennial  Cooimlttcc,"  com* 

Siaed  of  George  B,  Fleece,  J.  H.  Coleman, 
.  C.  Taylor,  J.  M.  Goodbar,  R.  C.  Graves, 
aod  N.  C.  Perkins,  citizens  of  Slielliy  county, 
"under  such  rales  and  regulutioDs"  u  the 
court  "bould  "from  time  lo  lime  provide." 
On  a  lain  day  of  the  same  term,  tbe  court, 
by  appropriata  reaolutions,  "autboriKed"  its 
cUainuaa  to  Issue  warraots  on  the  county 
trustee,  "in  payment  of  all  orders  for  ex- 
peQstB  incurred  by  the  County  Court  Ccn- 
teantal  Committee,"  such  orders  lo  be  first 
approved  by  that  committee's  "executive 
conimiltee."'  Sometime  thereafter  tlie  County 
Court  Centennial  Commitlee  "wa"  applltd 
to  by  MUs  Lida  Thomas,  superintendent  of 
public  schools  for  Shelby  county,  for  an  ap- 
propriation of  (50,  to  enable  her  to  make  an 
exhibit  in  behalf  of  the  county  schools  at 
tbe  approaching  Centennial  celebration ;" 
and  "George  B.  Fleece,  one  of  tbe  commit- 
tee, having  incurred  certain  traveling  ex- 
penses In  and  about  the  execution  of  bis  du- 
ties as  a  member  of  the  said  commitlee, 
amounting  to  $2S,  applied  for  a  sum  sufil- 
cient  to  cover  tbe  said  expenses. "  Both  of 
these  claim?  were  properly  approved,  and 
the  County  Court  Centennial  Commitlee  "ap- 

Clied  to  the  chairman  of  the  county  court  lo 
tsue  Ills  warrants  for  said  sums,  which  be 
declined  to  do."  Thereupon  tbe  present  ac- 
tion was  commenced,  as  an  "agreed  case:' 
the  Tennessee  Centennial  Exposition  Com- 
pany and  tbe  several  members  of  the  Cen- 
tennial Committee  of  the  county  court  of 
Shelby  county  being  plaintiffs,  and  Shelby 
county  and  John  J.  Barry,  chairman  of  her 
county  court,  being  defendants.  Tbe  plaln- 
tlHa  ''insist  that  it  was  tbe  duty  of  tbe  chalr- 
"3  have  issued 


upon  tbe  application  mentioned  above,"  and 
seek  to  have  him  compelled  by  mandamus 
to  issue  them  now :  while  the  defendants  In- 
sist that  the  chairman  should  not  have  is- 
sued said  warrants,  and  that  bis  refusal  to 
issue  them  was  right,  under  all  the  Facts  and 
circumstances  of  Ihecase."  The  circuit  judge 
"found  the  matter  of  law  submitted  to  the 
court,  upon  the  agreed  atatement  of  facts, 
in  favor  of  tbe  pfilutlBi,  and  against  tbe 
88  L.  R.  A. 


of  Snelby  county  "Issue  bis  warrant  or  Ji.i, 
payable  to  George  B.  Fleece,  and  also  iuoe 
hlswarrantforfSO,  payable  to Llda  Thomas,' 
and   that  such   warrants,   when    issued,  'b? 

delivered  lo ,  the  commit(«e  »p 

pointed  by  tbe  county  court,  as  set  forth  in 
tbe  agreed  case."  Tbe  defendftnta  have  ap- 
pealed In  error. 

There  can  be  no  reasonable  doubt  thai  Ihs 
"expenses'  for  which  the  chairman  wassu 
tborlzed  lo  issue  warrants  were  expected  and 
intended  lo  embrace  alt  proper  expenditures. 
whatever  the  form  or  nature  to  be  made  by 
tbe  committee  In  connection  with  tbe  coc- 
lemplated  exhibit,  and  that  the  court  de- 
signed that  all  outlays  which  the  commitlfe 
should  have  the  rifcht  to  oiake  should  come 
wltbln,  and  be  paid  alone  out  of,  tbe  appro- 
priation of  (35, QUO:  hence.  In  considering 
the  right  of  the  committee  to  deiuaod  war- 
rants for  the  matters  or  eipenaea  iuvolvei) 
In  this  case,  It  Itecomes  necessary  to  deler- 
mlne.  In  the  first  place,  whether  or  nut  tbr 
appropriation  Itself  was  validly  made.  If 
the  appropriation  waa  valid  in  the  first  iH' 
stance,  and  nothing  baa  since  occurred  l» 
render  it  inoperative,  the  Judemeut  of  tbe 
court  below  is  clearly  right.  Couuty  court* 
In  this  state  are  creatures  of  statute  merely, 
possessed  of  statutory  jurisdiction  alone,  and 
wholly  wanting  in  common-law  powers. 
All  tlie  powers  emanate  from  tbe  legisiature, 
and,  in  granting  tiiese  powers,  tbe  leglsU- 
ture  Itself  must  act  within  certain  constitu- 
tional llmttallons.  NiuFimlk  <£  K.  B.  On. 
V.    WiUon  Counts.  69  Tenn.  897. 

Tbe  appropriation  in  the  present  case  ««* 
made  under  and  by  virtue  of  a  special  en- 
abllng  act,  passed  In  February,  1865,  which 
is  as  follows: 

"An  Act  to  Empower  County  Courts  to  Ap- 
propriate  Money   for   an   Exhibit    at  tbe 
Tennessee  Ceniennlat  Exposition. 
"Sec.  1.    Be  it  euacted  by   tbe   general 
assembly  of  the  llate  of  Tennessee,   that  the 
couotv  courts  of  the  respective  counties  of 
Tennessee  are  hereby  autliorized  and  empow- 
ered lo  make  appropriations  of  money  to  pro- 
vide for  an  exhibit  of  their  reaources  at  tbe 
Tencessee  Exposition,  to  be  held  In  the  ciiy 
of  Naalivllle,  state  of  Tennessee,  in  the  year 
189U :  and  to  prescribe  ways  and  means,  rules 
and  regulations  governing  tbe  expenditure 
of  any  money  so  appropriated. 

"Sec.  2.  Be  It  further  enacted,  that  this 
act  lake  eCTect  from  and  after  its  passage,  the 
public  welfare  requiring  it." 

Acu  189S.  chap.  25.  If  tbe  exhibition  of 
tbe  counties'  resources  at  tbe  exposition  men- 
tioned Is  to  be  regarded  as  "county  purposw.' 
then  this  legislation  is  undoubtedly  author- 
ized by  the  1st  clause  of  ^  29.  art.  2.  of 
(be  state  Constitution  of  I8T0.  which  declare* 
thai  "  the  general  assembly  shall  have  power 
lo  authorize  the  several  counties  and  incor- 
porated towns  in  this  stale  to  impose  taxes 
for  county  and  corporation  purpoaea  respec- 
tively, in  such  manner  as  shall  be  prescribed 
by  law  :  and  all  property  shall  be  taxed  k- 
cordlng  to  it*  value,  upon  the  principles  ea- 
lablished  Id  r^ard  to  sUtc  taiatton.'    Ob- 


a   po 

preBs I y  staled,  neceBBarilr  Includes  tiie  power 
to  do  the  former.  It  follows,  therefore,  Cbat 
the  legislature  acted  wlthlo  its  coDBtitation&l 
pover  in  the  paasa)^  of  tbe  act  mentioned. 
If  the  appropriattons  therein  authorized  to 
be  made  Bhall  be  held  to  be  for  "count;  pur- 
poses, "  til  tbe  true  Beuse :  and  in  the  latter 
•Tent  It  follow!.  furtLermore,  that  the  said 
act,  belDg  complete  In  form  and  Bubatonce, 
uid  free  from  otber  couatitutional  objection, 
afforded  ample  autlioritj  to  the  couatj  court 
of  Sbelby  county  for  tbe  making  of  ihe  ap- 
proprtattoD  called  in  queation  in  this  case. 
There  is  no  exact  rule  made  by  whicb  the 
court*  may  always  determine  what  Ja,  and 
irbat  is  not  a  "county  purpnae"  or  a  "cor- 
poration purpose."  nithlu  the  meaning  of 
the  provfaiOD  of  the  Coustitution  just  quoted. 
The  question  must  be  decideil  npon  tne  par- 
ticular facts  of  each  case.  Thia  court  bai 
held  the  building  of  a  railroad  into  a  city 
to  be  a  corporation  purpose  (A'ieAof  t.  A'atn- 
vilU.  9  Humph.  293hand  llkewiae  the  build- 
ing of  a  railroad  near  a  city,  when  calculated 
to  promote  the  Inlereat  of  the  city.  MeCallit 
T.  Cl'altanooga,  8  Head,  819 ;  Adamt  r.  Mtn- 
pkU  <t  L.  R.  B.  Q).  2  Coldw.  845.  For  the 
■ame  reason,  It  was  also  adjudged  Ibat  tbe 
construction  of  a  railroad  through  a  couDty 
is  a  coiiDty  purpose.  Louiniile  i  N.  R.  Co. 
f.  Davidton  Counts  Ot-  1  Sneed,  SST,  63  Am. 
Dec.  434.  In  accord  is  tbe  great  weight  of 
authority.  See  cases  cited  Id  note  on  page 
47B  of  14  L.  R.  A.  Daggett  t.  Golgan,  [62 
Cal.  68].  Referring  (o  legislative  power 
to  Impose  a  burden  of  laiatfon  for  a  public 
purpose,  Judge  Coolcy  says:  "I  do  not  un- 
derstand that  the  word  'public,'  when  em- 
ployed Id  reference  to  this  power.  Is  to  lie 
construed  or  applied  In  anynarrow  or  illiberal 
aense,  or  In  any  senM  which  would  preclude 
tbe  legislature  from  taking  broad  Tlews  of 
Btaw  interest,  necessity,  or  policy,  or  from 

f;iilng  those  views  effect  by  means  of  tbe  pub- 
ic revenues.  Necessity  alone  is  not  tbe  test  by 
wbicb  tbe  limits  of  state  authorities  in  tbia 
direction  are  to  be  deflned.  but  a  wise  states- 
manshlp  must  look  beyond  the  expenditures 
which  are  absolutely  needful  to  the  continued 
existence  of  organized  goTemmeut,  and  em- 
brace others  which  may  tend  to  make  that 
government  subserve  the  general  well  being 
of  society,  and  advance  the  present  and  pro- 
spective liappiness  and  prosperity  of  the  peo- 
p\e.'  People,  Detroit  <£  H.  B.  Co..  v.  SaUm 
Tap.  Board,  20  Mich.  4B2.  4  Am.  Rep.  400. 
To  our  minds  it  Is  entirely  clear  Ibat  an  ex- 
hibition of  the  resources  of  Sbelby  county^  at 
the  approaching  State  Centennial  ExpoHltion 
is  a  county  purpose.  In  view  of  the  fact 
that  tbe  event  to  be  celebrated  is  one  of  no 
leas  note  and  importance  than  the  birth  of  a 
peat  state  Into  the  American  Union,  and  of 
ibe  furtbei  fact  that  tbe  exposition  is  reason- 
ably expected  to  attract  great  and  favorable 
attention  tbrauehout  the  country,  and  be  pai- 
ticipated  in  and  largely  attended  by  intelll- 


debale  that  sucb  an  exhibition  Is  well  calcu- 
lated to  advance  tbe  material  interesta  aucL 
promote  the  general  welfare  of  the  people  of 
the  county  making  it.  It  will  excite  in- 
dustry, tLrJft.  development,  and  worthy 
emulation  In  different  avenues  of  commerce, 
agriculture,  manufacture,  art.  and  education 
within  the  county;  thereby  tendlnE  to  the- 
pennanent  betterment  and 'prosperity  of  her 
whole  people.  In  short,  it  will  encourage- 
progress,  end  progress  will  Insure  increased 
Intelligence,  wealth,  and  happiness  tor  her 
people,  individually  and  collectively.  Un- 
deniably, that  which  promotes  sucb  an  object 
and  facilitates  sucb  a  result  in  any  county  Is, 
to  that  county,  a  "county  purpow"  In  the 

It  Is  a  vain  Impeachment  of  the  purpose  lo- 

say  that  the  eihlbklon  provided  for  is  to  be 
madebeyond  theterritorfal  limits  of  the  coun- 
ty,  and  at  the  capital  of  the  stale,  some  200- 
mlles  awa;.  That  it  should  be  made  In  ili& 
county  la  not  easenllal.  LouuviUt  A  ^.  B. 
Co.  V.  Davidton  Couniy  Ot.  1  Bneed,  6ST,  6^ 
Am.  Dec.  434;  JfcCalli*  v.  Chattanooga.  3^ 
Head,  318 :  Adamt  v.  MnaphU  A  L.  R.  k.  Co. 
2  Coldw.  045.  Kindred  questions  have  been 
similarly  decided  in  otber  states.     Recently, 


lumbian  Exposition,  at  Chicago,  Illinois, 
was  adjudged  for  a  "public  purpose."  witbiiK 
tbe  contemplation  of  i  171  of  the  Kentucky 
Constitution,  whicb  declarea  that  "taxes 
shall  be  levied  and  collected  for  public  pur- 
poees  only. "  ^iorman  v.  KtJituetiy  Bd,  of 
Mgr».  of  World'i  Columbian  Exponiion.  9J 
Ey.  637,  18  L.  R.  A.  658.  In  1891,  the  legU- 
latnre  of  California  passed  an  act  appropri- 
ating $300,000  "lo  meet  the  expenses  of  erect- 
ing buildings  and  maintaining  an  exhibit  ot 
the  products"  of  that  atato  at  tbe  World's 
Columbian  Exposition,  at  Chicago.  That 
appropriation  was  held  to  be  for  a  "public 
use."  Daggett  r.  Culgan,  92  Cal.  68,  14  L. 
R.  A.  474.  In  the  latter  case,  the  court,  after- 
deciding  tbe  point  Just  stat«d,  said,  addition- 
ally, that  It  has  never  been  doubted  that  the- 
state,  unless  restrained  by  ita  Constittitlon. 
"could  confer  upon  a  city  or  town  tbe  au- 
thority to  celebrate  such  important  events  lik 
the  history  ortbe  country  as  appeal  to  the 
patriotism  or  higliersentlmentaot  tbe  people, 
and  to  tax  their  citizens  to  pay  the  expense- 
thereof.  Thua  it  was  held  that  tbe  city  of 
Philadetnhia  bad  the  power  under  Ita  charirr 
to  provide  fur  the  entertainment  of  distin- 
guished visUors  upon  the  occasion  of  Ibecele 


.jntennial  anniversary  of  their  incorporatloit 
{Bill  V.  Eatl/iampton,  140  Mass.  881)  :  and 
also  to  appropriate  money  for  the  celebration 
of  holidays,  and  for  other  public  purposes. 
Hubbard  v.  Taunton,  140  Mas*-  487.^  93 
Cal.  69,  14  L.  R.  A.  447. 
But  pasting  the  question  of  tbe  orixina) 


at  bar,  plaintlifs  In  error  insist  that  It 
has  been  rendered  inoperative  and  null  by 
If  hat  they  lav  is  a  "  postponement"  of  the  ex- 
position until  1897.     The  facts  upon  which 
this  contention  is  based  are  disclosed  in  a 
resolution  adopted  by  the  stockholders  of  the 
Tennessee  Centennial  Exposition  Company 
•on  the  7tb  of  February,  1896,  as  f ol lows :   ^  Re- 
solved:    (1)  The  time  for  inauguration  of  the 
Tennessee  Centennial   Exposition  of  1896, 
with  all  proper  ceremonials,  is  hereby  fixed, 
«nd  the  centennial  year  will  be  celebrated  on 
the  1st  day  of  June,  1896.      (2)  The  period 
•of  preparation,  embracing  the  completion  of 
•all  buildings  and  the  accumulation  of  all 
material  exhibits,  shall  be  extended  to  em- 
bracothe  months  of  May,  June.  July,  August, 
^ptember,  and  OctotHer  of  the  year  of  1897, 
«o  as  to  allow  such  an  extended  period  of 
preparation  as  will  insure  results  satisfactory, 
In  every  detail,  to  the  directors  and  to  the 
public,  and  htshly  creditable  to  the  state  and 
to  every  contributor  of  the  enterprise.     tS) 
The  construction  of  buildings,  the  accumula- 
tion of  exhibits,  and  all  other  preparations 
Incident  to  the  opening  and  holding  of  the 
•exposition,  shall  be  pushed  to  completion  as 
rapidly  as  circumstances  may  permit;  and 
the  1st  day  of  May,  1897,  will  be  the  day 
when  the  exposition  will  be  so  far  equipped 
in  all  its  appointments  as  to  justify  an  invi- 
tation, which  is  hereby  extended,  to  the  pub- 
lic to  attend  it,  until  the  close,  on  the  last 
■day  of  October,  1897.*'    It  will  be  readily 
observed  thf^t  this  resolution  does  not  work 
«n  entire  and  complete  postponement,  but 
rather  an  extension  and  prolongation.     It  is 
not  an  abandonment  of  the  exposition  first  in- 
tended, and  the  substitution  of  another  one 
in  its  stead.    The  inaugural  ceremonies  and 
the  formal  celebration  of  the  jcreat  event  to 
1)6  commemorated  will  occur  on  the  1st  day 
•of  June,  1806»  as  originally  contemplated ; 
but,  for  the  enlargement  of  the  enterprise  and 
the  greater  success  of  the  exposition,  as  such, 
the  time  for  actual  and  finished  display  of 
-exhibits  from  far  and  near,  and  for  the  ^en- 
•eral  attendance  of  the  public,  is  carried  into 
the  year  1897.     Presumably,  the  increase  in 
magnitude,  and  the  larger  success  thus  pro- 
vided for  and  reasonably  insured,  will  re- 
wound to  the  advantage  of  all  exhibits  Shelby 
-county  among  the  number.     The  plan  now  is 
to  extend  the  enterprise  throi%h  two  years, 
instead  of  one,  as  originally  designed ;  the 
"first,  1896,  to  be  used  in  formal  opening  and 
preparation:  and  the  second,   1897,  for  the 
great  display,  and  its  consummation.    This 
•change  is  not  so  radical  as  to  annul  appropria- 
tion, previously  made.     The  mention  of  only 
the  one  year,  1896,  in  the  act  of  the  legisla- 
ture and  in  the  resolution  of  the  county  court 
•of  Shelby  county,  does  not,  in  a  legal  sense, 
limit  and  confine  the  appropriation  made  by 
the  latter  to  an  exhibition  to  be  completed 
4tnd  terminated  in  that  year.    The  time  men- 
tioned is  not  to  be  considered  as  absolutely 
•controlling  in  all  respects,  nor  should  it  be 
treated  as  of  such  importance  and  inflexibil- 
ity as  to  over- ride  and  defeat  the  whole  en- 

^  L.  R.  ▲. 


made.  The  manifest  purpose  and  intention 
of  the  legislature  and  of  the  county  court 
were  to  have  a  great  and  creditable  exposi- 
tion at  the  capital  of  the  state,  in  connection 
with  the  celebration  of  her  one  hundredth  an- 
niversary; and  whether  the  whole  of  that 
should  be  accomplished  in  one  vear  or  in  two 
was  not  of  the  essence  of  the  legislation  by 
the  state,  or  of  the  resolution  by  the  county 
court.  The  exposition  designed  by  them  is 
the  same  provided  for  in  the  resolutions  of 
the  stockholders,  with  only  such  chances 
as  seem  most  favorable,  if  not  indispensable, 
to  i  ts  sure  and  perfect  success.  These  changes 
facilitate,  rather  than  impede  or  destroy,  the 
paramount  object  of  a  state  centennial  ex- 
position. 

It  has  been  well  and  truly  said  that  the 
making  of  the  appropriation  by  tJlie  county 
court  created  ana  established  no  contractual 
relation  between  the  county  of  Shelby  and 
the  Tennessee  Centennial  Exposition  Com- 
pany, and  that  said  company  cannot  have 
and  maintain  a  suit  for  any  part  of  the  fund 
appropriated.  But  that  does  not  affect  the  va- 
lidity of  the  appropriation  as  made.  That 
company  was  joined  in  this  suit  for  form's 
sake  merely,  and  no  Judgment  was  sought  or 
rendered  in  its  favor.  The  real  and  only 
necessary  plaintiffs  were  the  members  of  the 
county    court    centennial    committee,    ap- 

f>ointed  by  the  county  court  for  the  admin- 
stration  of  the  fund  appropriated ;  and  they 
brought  the  suit  simply  to  compel  a  compli- 
ance on  the  part  of  the  chairman  with  the 
court *s  direction  to  issue  warrants  in  payment 
of  all  expenses  incurred  by  the  committee,  as 
the  representatives  of  the  county  in  relation 
to  its  proposed  exhibit.  The  suit  was  well 
brought,  and  the  judgment  rendered-  by  the 
circuit  Judge  is  right.  Both  matters  for 
which  warrants  were'sought  were  legitimate 
matters  of  expense.  The  warrant  for  $25  was 
sought  to  meet  an  outlay  by  a  member  of  the 
commiitee  while  traveling  in  the  interest  of 
business  devolved  upon  the  committee  by  the 
county  court.  That  for  $50  was  sought  to  en- 
able the  committee,  through  the  county 
superintendent  of  public  instruction,  to  pre- 
pare an  exhibit  on  behalf  of  the  public  schools 
of  the  county. 

In  the  broad  and  liberal  sense,  the  public 
schools  of  a  county  may  well  be  classed  among 
her  "resources."  Obviously,  the  word  "re- 
sources," as  employed  in  the  act  of  the  legis- 
lature and  in  the  resolutions  of  the  county 
court,  was  intended  to  include  products  of 
farm,  forest,  manufactures,  art,  education, 
etc.  In  conclusion  i  t  should  be  remarked  that 
the  county  court  of  Shelby  county  has  never 
attempted  or  signified  any  desire  to  recall, 
annul,  or  withhold  the  appropriation  made, 
but  has  simply  directed  the  able  county  at- 
torney to  represent  the  county  in  the  prepara- 
tion, submission,  and  argument  of  this  agreed 
case,  to  the  end  that  this  court,  in  due  course 
of  proceeding,  might  pass  upon  and  finally 
decide  the  question  herein  considered. 
Affirmed. 
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MARYLAND  COURT  OF  APPEALS. ' 


Boston  FEAR,  Appt.^ 

jr.  Kemp  BARTLETT,  Jr..  Trustee   of  tbe 
Valley  Laod  &  Improvement  Company. 

<81  Md.  4SS.) 

1.  Creditors  of  an  InsolTent  corpora- 
tion cannot  onfbree  payment  of  a  Btock 
subscription  from  one  who  was  Induced  by  fraud 
to  make  It,  and  who.  without  laches  In  disoover- 
inir  the  fraud,  and  within  a  reasonable  time  after 
8iich  discoveiy,  repudiated  his  subecriptlon'oon- 
tract  before  the  corporation  became  Insolveut. 

-8.  The  doctrine  that  nnpaJd  snhecrip- 
tions  to  the  capital  stock  of  a  corporation  are  a 
trust  fund  for  creditors  has  no  application  until 
tbe  corporation  becomes  insolvent. 

3.  Payment  of  money  to  sawe  money  al- 
ready paid  on  a  subscription  to  the  stock  of 
a  corporation,  which  subscription  has  been  repu- 


diated for  f raud«  will  not  necessarily  amount  to 
an  afBrmance  of  the  sutjscription. 

4«  A  contract  to  onbecribe  to  the  stock 
of  a  corporation  located  in  a  foreiirn  state, 
and  which  is  to  be  performed  there,  will  b# 
governed  by  the  laws  of  that  state. 

(June  19, 180B.) 

APPEAL  by  defendant  from  a  Judgment  ot 
the  Court  of  Common  Pleas  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  pay- 
ment of  a  stock  subscription.    Reterted, 

The  facts  are  stated  in  the  opinion. 

Me$sr$.  R.  B.  Tippett  and  James  E. 
Tippett*  for  appellant: 

The  decision  in  Savage  t.  BarUett,  78  Md. 
561,  covers  the  present  case. 

As  against  the  compsny  itself  it  is  well 
settled  that  a  shareholder  may  rescind  his 
contract  of  subscription  procured  through  tbe 


Note.— i?esci«*ton  for  fraud  or  misrepresentation 
in  proewHna  itiil»cription  to  stixik. 

I.  Right  to  and  manneb  or  kkuet. 
II.  Estoppel  to  bescino. 
in.  No  reubt  against  eqvajlly  inhocknt  peb- 

SONS. 
IV.  EFTBCT  of  IKSOLVENOT  OB  WINDI5G-DP  PRO- 
CEEDINGS. 

V.  Must  BE  inAUD  or  oobporation. 

VL   WHATFBAUDWIUi  AUTHORIZE  BE8CIS8IOH. 

I.  Right  to  and  manner  or  bbuef. 

The  authorities  a^ree  that  as  aerainst  the  corpo- 
ration g-ullty  of  fraud  the  subscrlticr  has  a  riflrht  to 
rescind  and  recover  back  bis  psyments.  If  rights  of 
-rredlfors  have  intervened,  or  the  corporation  itself 
was  not  responsible  for  the  fraud,  the  right  of  the 
subscriber  is  not  so  clear. 

One  man  or  set  of  men  can  no  more  swindle  and 
cheat  another  out  of  his  money  in  order  to  makes 
•corporation  and  set  it  to  work  than  he  or  they 
could  cheat  and  swindle  him  into  any  other  con- 
tract, or  about  any  other  thinir.  Stewart  v.  Ruth- 
•erford,74  Ga.4a6. 

In  case  a  subscription  to  an  enterprise  on  behalf 
of  tne  stste  is  obtained  by  the  fraud  of  the  In- 
dividual subscribers,  the  state  may  repudiate  its 
agreement,  unless  ithns  estopped  itself  from  doing 
••o.  State  V.  Jefferson  Tump.  Co.  8  Humph.  80d. 

To  be  relieved  from  liability  the  sutwcriber  must 
«how  that  a  misrepresentation  was  made  to  him, 
on  the  faith  of  which  he  became  a  shareholder, 
that  such  misrepresentation  was  untrue,  and  that 
IL  was  made  by  the  company.  Ayre^s  Case  (1858)  25 
Bea V.  513, 4  Jur.  N.  S.  566,  27  L.  J.  Ch.  N.  S.  679. 

The  defrauded  subscriber  may  sue  the  corpora- 
lion  for  fraud  and  recover  bis  damages,  or  offer  to 
return  his  stock  and  dividends  received,  and  re- 
cover for  money  had  and  received,  or  bring  an 
«Hiuitable  action  to  procure  a  rescission  of  the  con- 
tract, a  cancelation  of  the  subscription,  and  a  re- 
moval of  his  name  from  the  books.  Bosley  v. 
National  Mach.  Co.  128  N .  Y.  fi6a 

Bight  to  reeover  from  promoter, 

Tbe  earliest  cases  on  the  subject  seem  to  have 
'been  against  the  promoters  or  directors.  This  note 
<does  not  consider  the  question  of  the  Individual 
liability  of  such  persons,  but  considering  the  right 
of  the  subsGrit)er  rather  than  the  liability  of  the 
promoter  the  subscriber  has  been  held  entitled  to 
cecover. 


Equity  will  entertain  a  bill  to  recover  back  de- 
posits if  the  prospectus  was  published,  not  with  an 
intention  to  establish  a  comfmny  upon  the  principle 
there  stated,  but  to  enable  the  directors  to  make  a 
profit  by  the  sale  of  shares  which  they  themselYes 
had  taken  up.    Green  v.  Barrett  (18M)  1  Bim.  4ft, 

If  the  signature  to  the  subscriptl:n3  paper  is  ob- 
tained by  fraud,  the  deposit  may  be  recovered 
back  before  the  organization  of  tbtt  company. 
Jarrett  v.  Kennedy  (1848)  6  C.  B,  819. 

If  the  scheme  is  one  which  cannot  be  legally  do* 
veloped  Into  a  Hmlted  liability  association  as  set 
out  In  the  prospectus,  the  shareholders  may  main- 
tain a  bill  against  the  nromoters  to  have  the  assets 
and  property  secured  for  the  purpose  of  retumin^ 
tbehr  deposits  to  them.  Butt  v.  Monteaux,  1  Kaj 
&  J.  08,  24  L.  J.  Ch.  N.  8.  99. 

If  at  the  time  the  subscription  is  made  the  direct- 
ors know  that  the  scheme  is  impracticable  the  di- 
rectors cannot  t>e  made  liable  as  though  the  com- 
pany  was  organized,  but  only  for  the  return  of  the 
deposit  money  as  though  the  scheme  had  been  a 
bubble  from  the  begin n Ing.  Harvey  v.  Collet  (1840) 
16  Bim.  832,  4  Railw.  Cas.  887, 1ft  L.  J.  Ch.  N.  S.  878, 10 
Jur.  008. 

Right  to  maintain  suit  for  rcMUaton* 

Shareholders  in  a  Joint-stock  company  are  en- 
titled to  relief  in  equity,  where  the  conduct  of  tbe 
directors  in  procuring  the  subscription  has  been 
fraudulent.  Blain  v.  Agar  (1826)  1  Sim.  87,  ft  Lb  J. 
Ch.  N.  8.  I. 

In  Bosher  y.  Richmond  ft  H.  Land  Co.  89  Ya. 
456,  the  court,  in  considering  the  right  of  several 
defrauded  sutMcribers  to  Join  in  one  suit,  assume 
that  a  suit  would  lie  to  cancel  subscriptions  pro- 
cured by  fraud. 

In  Ex  parte  Ward.  L.  R.  8  Ezch.  180,  it  Is  conceded 
that  if  a  shareholder  was  induced  by  fraudulent 
misrepresentations  or  fraudulent  suppressions  to 
become  a  member  his  name  would  have  been  en- 
tered without  sufficient  cause,  and  such  action 
would  entitle  him  to  have  it  removed  from  th« 
list. 

I  Contracts  of  subscriptions  to  the  stock  of  a 
corporation,  procured  by  fraud,  will  be  set  aside. 
Vreeland  v.  New  Jen»ey  Stone  Co.  29  N.J.  Bq.  188. 

Equity  may  give  relief.  Blain  v.  Agar  (1828)  2 
Sim.  289. 

But  If  the  shares  have  been  paid  for  in  full  a 
court  of  equity  will  not,  under  the  English  act  of 
1862,  §  86,  entertain  a  proceeding  for  tbe  removal 
of  the  name  from  the  list,  since  the  whole  question 
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fraud  of  the  company  within  a  reasonable 
time  after  the  discovery  of  the  frand. 

Central  R.  Co,  v.  Kiich,  L.  R.  2  H.  L.  99; 
Upton  V.  THhilcock,  91  U.  8.  45,  28  L.  ed.  203; 
UvUm  V.  Enfflehart,  8  Dill.  496 ;  Farrar  ▼. 
Walker,  8  Dill.  606,  note. 

Appellee  takes  the  place  of  the  company  it- 
self, and  can  assert  no  claim  against  the  appel- 
lant which  the  company  could  not  have  main- 
tained. 

Luekemeyer  v.  Sdtz,  61  Md.  814;  Beneeeh  y. 
Wed,  69  Md.  281. 

The  order  of  the  court,  made  for  the  call 
upon  the  stockholderg,  does  not  help  the  case 
any  more  than  an  order  of  court  passed  in 
any  other  case,  where  the  court  had  assumed 
Jurisdiction  of  s  conventional  trust. 

QUI  V.  Carmine,  55  Md.  841. 

It  is  one  of  the  risks,  and  it  ought  to  be 
known  as  one  of  the  risks,  which  creditors 
are  liable  to  In  dealing  with  limited  companies, 
that  it  may  turn  out  that  some  penon  whose 
Dame  had  been  entered  as  a  shareholder  has  a 
right  to  have  bis  name  taken  oft  the  list  if  he 


can  prove  that  it  was  fraudulently  inserted 
there,  and  if  he  comes  with  promptitude  W 
have  the  fraud  redressed; 

8mith*B  Caee,  L.  R.  2  Ch.  608. 

It  is  not  necessary  to  file  a  bill  or  tiiat  tbe- 
appellant  should  be  driven  to  the  state  of  Yir- 
ftmia  to  seek  redress  against  this  fraud;  it  wa» 
only  necessary  for  him  to  notify  the  company 
that  he  rescinded  his  contract  and  wait  for  the 
company  to  seek  him  if  it  thought  proper,  and 
attempt  to  enforce  the  collection  of  the  autK 
scription  against  him. 

North  State  Copper  A  Q.  Min.  Co.  v.  Fields 
64  Md.  168;  Marx  v.  Fm-e,  51  Mo.  74,  11  Am. 
Rep.  482. 

Messre,  Charles  Marshall,  John  P» 
Poe,  and  Joseph  C«  France  for  appellee. 

Robinson*  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  plaintiff  is  the  trustee  of  the  Valley 
Land  &  Improvement  Comnan]^,  chartered  by 
the  state  of  Virginia,  and  this  is  a  suit  to  en- 
force the  payment  of  the  defendanra  Bubscrtp- 


can  be  tried  at  law  before  a  jury  in  an  aorlon  to  re- 
cover back  the  moner.  Askeir^s  Case  (1871)  L.  R.  9 
Cb.  064,  48  L.  J.  Ch.  N.  S.  683,  22  Week.  Bep.  838,  81 
L.  T.  N.  8.  66. 

Right  to  defend  auU  for  col/s. 

Id  Jeirett  v.  YaJlejB.  Oo.  84  Ohio  St.  601.  it  Is 
laid  the  general  rule  ouirbt  to  be,  and  is,  that  a 
subscription  to  the  capitaJ  stock  of  a  railroad  com- 
pany, obtained  by  fraud,  cannot  be  enforced. 

It  Is  a  good  defense  to  an  action  for  calls  that  de- 
fendant was  induced  to  take  shares  by  fraud  of  the 
company,  that  he  immediately  repudiated  them 
upon  discoveiinar  the  fraud,  and  he  tias  never  re- 
ceived any  t)eDeflt  from  them.  Provincial  Ins. 
Co.  V.  Brown,  9  U.  Cl  C.  P.  286.  • 

Suit  on  a  note  iriven  for  stock  subscriptions  In- 
duced by  fraud  may  be  defeated  by  setting  up  the 
fraud  as  against  one  who  is  alfected  with  its  con- 
summation.   French  v.  Ryan,  104  Mich.  625. 

One  who  has  by  fraud  been  Induced  to  subscribe 
to  a  fictitious  corporation  which  has  no  valid  char- 
ter, and  is  supported  mostly  by  fictitious  sub- 
scriptions to  stock,  cannot  be  compelled  to  pay  up 
his  subscription.  Occidentallns.  Co.  v.  Ganzhorn, 
8  Mo.  App.  206. 

It  is  a  good  defense  to  an  action  for  calls  that 
defendant  was  induced  to  subscribe  by  fraud,  and 
that  he  has  never  received  any  benefit  from  the 
subscription,  but  within  a  reasonable  time  he  re- 
pudiated the  shares  and  gave  notice  thereof  to  the 
company.  Bwlchyplwm  Lead  Min.  Co.  v.  Baynes, 
86  L.  J.  Bzch.  188,  L.  R.  S  Bxch.  334, 16.  L.  T.  N.  S. 
607, 16  Week.  Bep.  1108. 

Bight  to  recover  back  money  %)aid. 

One  deceived  Into  subscribing  for  the  stock 
of  a  corporation  by  the  fraud  of  Its  officers  may 
upon  discovering  the  fraud  rescind  the  contract 
and  recover  the  amount  paid  for  the  stock.  Lare 
V.  Westmoreland  Specialty  Co.  165  Pa.  83. 

A  subscriber  to  the  stock  of  a  corporation  whose 
subscription  was  Induced  by  fraud  may,  upon  dis- 
covering the  fraud,  rescind  or  r<  pudiate  his  con- 
tract, and  proceed  by  attachment  against  the  cor- 
poration as  for  money  had  and  received,  and 
recover  back  the  payments  which  were  made  up  to 
the  date  of  discovering  the  fraud.  Grangers^  Ins. 
Co.  V.  Turner,  61  Ga.  661. 

In  a  suit  by  a  corporation  against  one  of  its 
stockholders  the  defendant  may  plead  and  recover 
as  a  set-off  any  sum  of  money  obtained  from  him 

L.  R.  A. 


'  by  fraud  as  a  subscription  to  the  stock:  unl< 
there  are  debts  of  the  corporation  contracted  after 
hfs  subscription  to  the  amount  of  the  sum  sopaki. 
Hamilton  v.  Grangers*  Life&  H.  Ins.  Co.  67  Oa.  14&. 
But  a  suit  will  not  lie  for  a  return  of  the  money 
paid,  unless  the  contract  has  been  rescinded.  Oar- 
gill  V.  Bower  (1878)  L.  B.  10  Ch.  Div.  602,  47  L.  J.  Ch^ 
N.  &  649,  88  L.  T.  N.  &  779, 26  Week.  Bep.  71A. 

In  COM  dhntroet  is  immature. 

If  the  subscription  is  accepted  subject  to  tb» 
payment  of  the  allotment  money  on  or  before  a 
specified  date  until  such  date  arrives  the  contract 
is  not  bindinir,  and  the  subscriber  may  repudiate 
his  contract  In  case  he  discovers  fraud  before  that 
time.  Pentelnw's  Case  (lM9j  L.  B.  4  Ch.  178,^  L.  J. 
Ch.  N.  8. 8, 20  L.  T.  N.  S.  60, 17  Week.  Bep.  267. 

Stocklidider  muet  he  a  sii2)scriber,  not  a  traneferu^ 

• 

In  the  case  of  a  transfer  of  shares  the  tranaferee 
cannot  be  relieved  because  of  fraud.  Langer*a 
Case  a868)  37 L.  J.  Ch.  N.  &  282, 18  L.T.N.&67. 

The  shares  must  be  taken  directly  from  the  com- 
pany, and  not  as  a  transfer  from  a  third  person,  io 
order  to  relieve  the  one  taking  them  from  liability 
to  be  placed  on  the  list  of  contributories.  Duranty% 
Case  (1858)  96  Beav.  268. 

In  Burnes  v.  Pennell  (1849)  2  H.  L.  Gas.  497, 13  Jur. 
807,  in  which  a  Joint-stock  company  was  held  not 
to  be  bound  by  representations  made  by  its  law 
officer,  who  was  also  a  shareholder,  the  person 
seeking  to  hold  it  so  liable  was  a  uansferee  of 
shares  from  a  third  person,  and  not  a  purchaser 
from  the  company. 

Effed  of  forfeiture  of  eharee^ 

If  the  shares  of  a  person  induced  to  subscribe  by 
a  fraudulent  prospectus  are  forfeited  because  of 
failure  to  pay  calls  he  ceases  to  be  a  sbarebolder 
and  becomes  merely  a  debtor  to  the  company,  and 
he  may  defeat  an  action  for  the  debt  on  the  ground 
of  fraud  In  procuring  the  subscription  If  be  has 
done  nothing  to  affirm  the  contract.  Aaion*a 
Reefs  V.  Twiss  [1886]  A.  C.  278. 

IL  ESTOPPSL  TO  RESCniD. 

There  are  many  oases  in  which  the  subscriber, 
although  his  right  to  rescind  would  be  otherwise 
good,  is  prevented  from  doing  so  because  of  hi* 
own  conduct  since  making  the  subscription. 

A  stockholder  cannot  defeat  a  suit  for  call* 
without  showing  that  he  has  repudiated  hla  ooo*^ 


1800. 


Fbab  ▼.  Babtlbtt. 
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tlon  to  the  capital  stock  of  the  company.  The 
defeDse  is  that  the  defendant  was  induced  to 
become  a  subscriber  on  the  faith  of  certain 
representations  set  forth  in  a  prospectus  issued 
by  the  company,  that  these  representations 
were  false  and  fraudulent,  and  that  the 
defendant,  as  soon  as  he  became,  or  could 
by  reasonable  diliirence  become,  aware  of 
the  fraud,  and  before  the  insolvency  of  the 
company,  repudiated  bis  contract  of  sub< 
Bcription,  and  so  notified  the  company.  The 
defense  is  subetantially  the  same  as  that  relied 
on  in  Savage  v.  BartUtt,  78  Md.  661,  in  a  suit 
by  the  present  plaintiff  against  the  defendant 
in  that  case  to  recover  bis  subscription  to  the 
stock  of  the  same  company;  and  in  that  case 
we  said  that  if  the  defendant  was  induced  to 
become  a  shareholder  on  the  faith  of  certain 
representations  coDtained  in  a  prospectus  issued 
by  the  company,  and  these  representations 
were  false,  and  within  a  reasonable  time  after 
the  discovery  of  the  fraud,  and  before  the  in- 
solvency of  the  company,  be  repudiated  his 
contract  of  subecription,  and  so  notified  the 


company,  these  facts,  if  found  hy  the  Jury, 
constituted  a  valid  defense  to  the  action.  The 
counsel  for  the  appellee  did  not  seem  to  thiok 
we  had  gone  so  far  in  that  case,  and  in  view 
of  the  fact  that  there  are  a  number  of  other 
suits  in  the  court  below  involving  the  same  de- 
fense, the  quei«tion  has  again  been  fully  argued 
and  fully  considered  bv  us,  and  we  see  no  rea- 
son to  modify  or  qualify  in  the  least  the  Judg- 
ment in  the  Sawtge  Gate.  We  cannot  agree 
that  it  is  in  any  manner  in  conflict  with  what 
is  known  as  the ''trust  fund  doctrine."  now 
recognized  in  this  country.  This  doctrine,  it 
has  been  said,  was  first  announced  in  WoodPn 
Can,  8  Mason,  808,  Fed.  Cas.  No.  17.944, 
where  the  stockholders  of  a  bank  divided 
among  themselves  two  thirds  of  its  capital 
stock,  without  leaving  sufficient  funds  to  pay 
its  creditors,  and  Mr.  Justice  Story  held,  and 
Justly  held,  thst  the  property  of  the  bank  must 
firft  be  applied  to  the  payment  of  its  creditors, 
before  there  could  be  any  distribution  of  its 
assets  among  the  stockholders;  and  the  most 
emphatic  enunciation  of  the  doctrine  is  to  be 


tract  andallbeDeflt  that  he  derived  from  it.  He 
oaoDOt  retain  a  benefit  and  defeat  his  liability  at 
the  same  time.  Deposit  ft  G.  L.  Ins.  Go.  v.  Ays- 
couffb  (1866)  8  M.  ft  Bl.  761, 2  Jur.  N.  8. 812, »  L.  J. 
Q.  &N.8.». 

An  act  done  after  discovery  of  the  fraud.  Incon- 
sistent with  Its  disaffirmance,  will  be  held  to  be  a 
waiver  of  it,  at  least  in  favor  of  tbe  right  of  credit- 
ors.   Weisiffer  v.  Richmond  Ice  Maoh.  Go.  90  Va.  796. 

Altboufirh  a  person  has  been  induced  to  subscribe 
to  a  corporation  tbe  charter  of  wblcb  is  procured 
by  a  large  amount  of  fictitious  suhscnption,  if  be 
has  accepted  tbe  charter  and  Induced  others  to 
subscribe,  he  cannot  rescind  bis  subscription. 
Centre  ft  K.  Tump.  Road  Co.  v.  McGonaby,  16 
Berg,  ft  R.  140l 

If  after  full  opportunity  to  know  tbe  true  condi- 
tion of  aJiairs  tbe  subscriber  takes  no  steps  to 
rescind  bis  subscription,  but  on  tbe  contrary  con- 
tinues to  carry  on  tbe  business  with  the  expecta- 
tion of  a  large  dividend  in  the  near  future,  be 
cannot,  after  determining  that  sucb  dividend  is 
Impossitde,  elect  to  consider  himself  defrauded 
and  withdraw  from  tbe  company.  Ogrilvie  v.  Knox 
Ina.  Co.  68  U.  8. 28  How.  880, 16  L.  ed.  819. 

A  stockholder  who  has  for  three  years  acted  as  a 
director  of  a  corporation,  taking  active  part  in  its 
management,  witb  notice  of  its  business  methods 
and  financial  condition,  cannot  thereafter  in  an 
action  against  sucb  corporation  recover  tbe  money 
orifri Dally  paid  for  bis  stock,  on  the  ground  that 
his  subscription  was  procured  by  means  of  tbe 
fraudulent  representations  of  the  company^s 
agent.  American  Bldg.  ft  L.  Ajso.  v.  RalnboU 
(Neb.)  67  N.  W.  488. 

If  tbe  subscriber  serves  as  one  of  tbe  directors  of 
the  corporation  be  cannot  as  against  creditors 
deny  the  validity  of  bis  subscription.  Ruggles  v. 
Brock,  6  Huo,  164. 

One  who  has  taken  and  retained  certificates  for 
the  shares  subscribed  for  cannot  as  against  credit- 
ors of  the  corporation  repudiate  liis  subecription 
on  tbe  ground  of  fraud.  Michener  v.  Payson,  18 
NaL  Bankr.  Beg.  49. 

A  subscriber  will  not  be  permitted  to  withdraw 
bis  subscription  because  sufficient  capital  has  not 
been  obtained  to  carry  out  the  enterprise,  if  for  a 
long  time  after  knowing  the  facts  he  attends  meet- 
ings and  acts  as  a  shareholder  of  the  company. 
Sbarpley  v.  Louth  ft  B.  C.  B.  Co.  a876)  46  L.  J.  Ch. 
K.  a  280.  L.  B.  2  Ch.  Dl v.  668, 85  L.  T.  N.  8. 7L 

If  after  discovering  the  fraud  the  subscriber  in- 

88  L.  fi.  A. 


structs  bis  broker  to  sell  tbe  shares,  he  cannot 
afterwards  repudiate  his  liability  on  them.  Ex 
parU  Briggs  (1866)  L.  R.  1  Eq.  488. 

But  tbe  mere  fact  tbat  the  subscriber  has  sold 
some  of  his  shares  will  not  prevent  a  rescission  as 
to  the  remainder,  if  the  sale  was  made  before  the 
fraud  was  discovered.  Bx  parte  West  (1887)  66  L.  T. 
N.  8. 688. 

Payment  of  calls  after  notice  of  the  fraud  will 
prevent  a  subsequent  rescission  of  tbe  contract. 
Scboley  v.  Central  R.  Co.  a870)  L.  R.  9  Eq.  266,  note. 

Paying  calls  and  acting  witb  the  directors  In 
opposing  a  winding-up  proceeding  will  preclude 
the  subscriber  from  having  bis  name  taken  off  the 
list.   Ex  parte  Blackstone,  16  L.  T.  N.  8. 273. 

If  after  failure  of  the  concern  the  subscriber 
takes  no  steps  to  repudiate  his  liability,  but  enters 
into  negotiations  for  a  reorganization  of  tbe  enter- 
prise, be  will  not  be  permitted  to  rescind  as  against 
the  rights  of  creditors.  Howard  v.  Turner,  165  Pa. 
849. 

Discontinuing  an  action  for  the  removal  of  bis 
name  will  constitute  an  election  by  the  subscriber 
to  remain  a  shareholder,  and  be  cannot  afterwards 
dispute  bis  liability  as  such.  Reid  v.  London  ft  N. 
8.  F.  Ins.  Co.  (1888)  48  L.  T.  N.  8. 468, 88  Week.  Rep. 

If  the  subscriber  has  received  profits  from  the 
company  his  name  cannot  be  taken  from  the  list  of 
contri  butories.    Ex  parte  Spartali,  17  L.  T.  N.  8. 196. 

Although  the  subscriber  is  induced  to  take  tbe 
stock  by  a  clause  fraudulently  inserted  In  tbe  copy 
of  tbe  deed  of  registry  which  he  signs,  to  the  effect 
tbat  tbeliability  of  sbarebolders  shall  be  limited,  he 
cannot  repudiate  his  liability  if  be  takes  dividends 
for  four  or  five  years,  since  be  will  be  bound  by  tbe 
deed  as  actually  registered.  Sheffield's  Case  (1860) 
Johns.  Y.  C.  (Eng.)  4SL 

Although  only  2,000  of  the  jeiOO,000  capital  is  snl>- 
scrit>ed,  and  the  amount  subscribed  will  all  go  to 
pay  solicitors*  and  clerks*  hire,  the  subscriber  can- 
not be  relieved  if  he  bas  accepted  dividends,  even 
if  tbe  latter  was  paid  out  of  the  capital.  Rooper 
V.  Bast  Norfolk  Tramway  Co.  L.  J.  Notes  of  Cases 
(1876)  p.  184,  cited  in  46  L.  J.  Ch.  N.  &  268. 

One  induced  by  fraud  to  take  stock  in  a  corpora- 
tion cannot  rescind  after  nodceof  the  fraud  if  he 
has  derived  benefit  from  his  shares,  or  in  any 
manner  has  acted  as  a  shareholder.  City  Bank  v. 
Bartlett,  71  Ga.  7B7. 

If  the  subscriber  has  received  dividends  and 
held  tbe  shares  down  to  the  time  the  business  or 
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fouDd  io  the  opinion  «of  Mr.  Justice  Miller  in 
Saroyer  v.  Hoag,  84  U.  8.  17  Wall.  610.  21  L. 
ed.  781,  where  the  stockholder  of  an  insurance 
company,  haying  ^ven  his  note  for  his  sub- 
scription to  its  capital  stock,  after  the  insolv- 
ency of  the  company  and  with  full  knowledge 
of  its  insolvency,  bought  up  claims  against  the 
company  for  one  thira  their  face  value,  and 
then  set  up  these  claims  as  a  set-off  to  his  un- 
paid subscription. 

But  whatever  may  have  been  the  origin  of 
the  doctrine,  it  means,  and  can  only  mean,  that 
when  a  corporation  has  been  lawfully  dis- 
solved or  has  become  insolvent,  its  entire  prop- 
erty, including  unpaid  subscriptions  to  its  cap- 
ital stock,  becomes  a  trust  fund  for  the  pay- 
ment of  its  debts,  and  that  creditors  are 
entitled  in  equity  to  have  their  debts  paid  out 
of  the  assets  of  the  company  before  there  can 
be  any  distribution  among  the  stockholders. 
Fogg  V.  Blair,  188  U.  8.  634,  88  L.  ed.  721; 
Waba$h,  8L  L.  dhP.  R  Co.  v.  Ham,  114  U.  8. 
687,  29  L.  ed.  285;  Brant  v.  EhUn,  59  Md.  1. 
And  no  one  can  question  the  justice  and  sound 


sense  of  the  doctrine  as  thus  understood.  But 
it  is  only  when  the  company  haa  been  dis- 
solved or  has  become  insolvent  that  this  equi- 
table doctrine  arises.  So  long  as  the  company 
is  a  going  concern,  having  the  possession  and 
management  of  its  property,  contracts  made 
by  and  with  the  company  are  governed  by  the 
same  principles  of  law  as  contracts  between  ic- 
dividuals;  and  such  being  the  caae^  if  one  is 
induced  to  become  a  subscriber  to  its  capital 
stock  by  the  fraud  of  the  company,  and  within 
a  reasonable  time  after  the  discovery  of  the 
fraud,  there  being  no  laches  on  his  part  in  dis- 
covering the  fraud,  repudiates  his  subscription, 
and  this  too,  before  the  insolvency  of  the  com- 
pany, under  such  circumMances,  he  is,  accord- 
ing to  the  settled  law  of  this  country,  relieved 
of  all  liability  on  account  of  his  sul>8cription. 
He  is  relieved  because  he  has  the  right  to 
avoid  a  fraudulent  contract,  and  because  he 
has  exercised  this  right.  The  subsequent  io- 
solvency  of  the  company  can  upon  no  principle 
make  him  liable  on  a  fraudulent  contract 
which  he  has  thus  repudiated;  and  under  such 


the  oompaDF  to  at  an  end,  havinir  the  means  of 
koowinff  of  the  fraud  durioR  all  the  time,  he  can- 
not claim  to  be  discharged  from  liability  as  a  ooo- 
trlbutory.  Nloors  Case  (18G0;  8  De  G.  &  J.  387.  6  Jur. 
N.  8.  205. 

The  holder  of  stock  in  a  bank  after  allowing  his 
name  to  remain  on  the  books  of  the  bank,  and  per- 
mitting depositors  to  rely  on  bis  being  a  stock- 
holder for  years,  and  having  al^o  received  divi- 
dends which  be  haM  not  tendered  back,  cannot  as 
against  the  rights  of  depositors  repudiate  his  lia- 
bility on  the  ground  of  fraud  in  obtaining  his 
gtook  subscription.    Bissell  v.  Heath,  96  Mich.  472. 

If  the  contract  has  l)een  acted  upon  by  the  per- 
son defrauded,  so  that  others  who  are  interested 
cannot  be  restored  to  their  former  rights,  the  con- 
tract cannot  be  rescinded.  Mizer^s  Case  (18S8}  4  Be 
O.  &  J.  578. 

In  Duffield  v.  B.  T.  Bamum  Wire  &  I.  Works,  64 
Mich.  288,  a  decision  refusing  to  release  the  stock- 
holder was  siBrmed  by  a  divided  court,  one  division 
holding  that  a  subscriber  who  aittends  meetingsi 
votes  to  increase  the  stock,  votes  and  receives 
dividends,  and  does  nothing  to  repudiate  his  con- 
tract for  six  months  is  estopped  from  repudiating 
his  contract,  after  the  corporation  has  become  in- 
solvent, as  against  creditors  who  have  become 
such  after  he  became  a  stockholder  and  before  a 
contract  to  rescinded.  While  the  other  division 
held  that  the  rule  of  the  Bnglish  cases  which  re- 
quired the  contract  to  be  repudiated  before  the 
winding-up  proceedings  were  begun,  was  a  stat- 
utory rule,  and  that  in  the  alisence  of  statute  a 
stockholder  should  not  be  held  guilty  of  laches  in 
not  repudiating  his  contract  until  after  he  had 
learned  of  the  fraud. 

Attending  a  meeting  after  giving  notice  of  repu- 
diation of  shares,  and  subsecjuently  inquiring  the 
price  of  shares,  to  not  acting  as  a  shareholder  which 
will  prevent  the  repudiation  from  becoming  ef- 
fective.   Ex  parU  Edwards,  64  L.  T.  X.  8.  fi6L 

An  allottee  of  shares  to  not  precluded  from  re- 
scinding his  contract  and  recovering  back  hto  de- 
posit by  the  fact  that  be  was  present  and  took  part 
at  the  first  meeting  of  the  company,  if  all  that  he 
did  was  to  move  that  because  of  the  failure  to  al- 
lot the  advertised  number  of  shares  the  undertak- 
ing should  not  be  proceeded  with.  Wontner  v. 
Shairp  (1847)  4  C.  B.  404. 


Subscriber  guiUy  of  fraud. 
If  the  subscriber  to  a  party  to  the  fraud  ho  can- 
L.  R  A. 


not  be  released  from  hto  liability  on  account  of  H» 
Southern  P.  R.  Co.  v.  Hizon,  5  lod.  165;  Schaeffer  v. 
Missouri  Home  Ins.  Co.  48  Mo.  248. 

Laches, 

Mere  delay  without  more  may  be  sufficient  to  de- 
feat a  right  to  rescind.  Tbto  rule  is  especially 
strong  in  the  Bnglish  cases. 

As  against  creditors  of  the  corporation  the  sob- 
scritier  must  be  guilty  of  no  laches  In  disooverfng 
the  manager^s  fraud  and  repudiating  hto  contract. 
Upton  V.  Englehart  (1874)  8  Dill.  496. 

In  order  to  be  entitled  to  relief  application  most 
be  made  at  the  earliest  possible  moment  after  be- 
coming aware  of  the  mtorepresentation.  Wallace^ 
Case,  L.  R.  24  Ch.  Div.  148,  48  L.  T.  N.  8.  963.  81 
Week.  Bcp.  781;  Central  B.  Co.  v.  KIsch  a887)  L.  K. 
2H.L.99,86  L.  J.  Ch.  N.  &  849^6  L.  T.  N.  8.  SOQ,  15 
Week.  Rep.  821. 

If  the  sutwcriber  leaves  hto  name  on  the  list  until 
the  company  becomes  insolvent,  and  a  Judgment 
has  been  recovered  against  him  by  a  creditor  of  the 
company,  he  cannot  defeat  execution  by  showing 
that  he  was  defrauded  Into  making  his  subscription. 
Powto  V.  Harding  (1857)  1  C.  B.  N.  8. 688, 26  L.  J.  a 
P.  107.  8  Jur.  N.  8. 130.  The  court  says  that  a  doc- 
trine which  would  permit  him  to  do  so  would  be 
monstrous. 

The  subscriber  must  ascertain  within  a  reasona- 
ble time  what  are  the  contents  of  the  memoran- 
dum and  articles  of  assoctotion,  and  act  upon  the 
information  so  obtained  immediately,  if  be  consid- 
ers that  there  is  such  a  variance  from  the  articles 
as  will  release  him  from  his  liability.  WOkinson^s 
Case  (1807)  86  L.  J.  Ch.  N.  &  480, 16  Week.  Bei».  481, 
L.R.2Ch.586. 

A  delay  of  two  months  after  fall  knowledge 
of  the  misrepresentations  will  defeat  the  rlg^ht  to 
annul  the  contract.  Ogilvie  v.  Currle  0868)  87  L. 
J.  Ch.  N.  8.  541,  16  Week.  Rep.  709, 18  L.  T.  N.  8. 8BB. 

Failure  to  act  for  six  months  after  discovering 
the  fraud  will  waive  the  right  to  relief.  JSxparU 
Hale  (1886)  56  L.  T.  N.  8.  67a 

A  delay  of  a  month  before  bringing  proceedings 
to  have  hto  name  removed  from  the  Itot  after  know- 
ing of  the  successful  outcome  of  a  suit  by  another 
subscriber  for  that  purpose  will  defeat  the  right 
of  a  subscriber  beci^use  of  laches.  Re  Snyder  Dy- 
namite Projectile  Co.  68  L.  T.  N.  8.  2ia 

Permitting  the  subscription  to  stand  for  two 
years  without  taking  any  steps  to  ascertain  the 
true  condition  of  the  company  will  prevent  tkt 
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circnmstances  we  cannot  agree  tbat  the  equi- 
ties of  the  creditor  are  superior  to  the  de- 
frauded shareholder.  Whether  the  subscriber 
could  repudiate  his  subscription,  obtained  by 
the  fraud  of  the  company,  after  its  iosolvencj, 
when  he  had  no  opportunity  of  becoming 
aware  of  the  fraud  before  the  insolvency,  is  a 
question  in  regard  to  which  we  are  not  to  be 
understood  as  expressing  any  opinion.  For 
the  authorities  in  support  of  the  views  we  have 
expressed,  we  may  refer  to  Savage's  Cctse,  78 
Md.  561.  And  even  in  England,  where  the 
companies  act  of  1862  provides  for  the  appoint- 
ment of  a  public  officer  whose  duty  it  is  to 
register  the  name,  the  capital  stock,  together 
with  a  statement  as  to  the  object  and  purposes, 
of  every  company  or  corporation,  with  the 
names,  addresses,  and  number  of  shares  taken 
by  each  subscriber,  and  the  amount  paid  on 
each  share,  wbich  register  is  open  to  the  inspec- 
tion of  all  persons,  and  which  further  provides 
tbat  every  subscriber  whose  naime  appears 
upon  the  register  shall,  upon  the  winding  up 
of  the  company  contribute  to  the  payment  of 
ita  debts,  even  under  this  act  it  is  now  well  set- 


tled that  a  shareholder  whose  subscription  was 
obtained  bj  fraud  may  rescind  the  contract 
before  the  msolvency  of  the  company.  Reefe 
River  Silver  Min.  Co.  v.  Smith,  L.  R.  4  H.  L. 
64.  And,  when  we  speak  of  the  right  of  the 
defrauded  shareholder  to  rescind  his  contract 
before  the  insolvency  of  the  company,  we 
mean  before  proceedings  of  insolvency,  volun- 
tary or  involuntary,  have  been  instituted,  or 
some  act  done  that  in  law  is  regarded  as  an  act 
of  insolvency,  for  until  then  the  trust-fund 
doctrine  relied  on  by  the  appellee  has  no  appli- 
cation. Graham  y.  La  Crosse  A  M.  R.  Co,  103 
U.  8.  148.  26  L.  ed.  106. 

It  follows  from  what  we  have  said,  there 
was  error  in  granting  the  second  and  third 
prayers  of  the  plaintiff,  and  in  refusing  to  grant 
the  defendant's  second  and  third  prayers;  and 
there  was  error,  also,  in  granting  the  plaintiff's 
first  prayer,  that,  upon  the  testimony  of  the  de- 
fendant himself,  there  was  no  such  repudiation 
of  his  contract  as  to  discharge  him  from  liability. 
We  agree  that  it  was  incumbent  on  the  defend' 
ant  to  repudiate  his  contract  within  a  reasona- 
ble time  after  the  discovery  of  the  fraud,  and 


aubscrlber  from  setting  up  fraud  to  defeat  his  sub- 
scripttoo  atrainstthe  rlffhts  of  creditors.  Farrar  v. 
Walker  (1975)  8  DilL  503,  note,  18  Nat.  Bankr.  Reg. 
82. 

The  fact  that  the  oorporation  was  orfranlBed  be- 
fore the  requisite  amount  of  the  stock  was  sub- 
scribed will  not  enable  a  subscriber  who  has  stood 
by  and  Interposed  no  objection  to  defeat  his  liabU- 
ity  as  against  creditors.  Beck  v.  Henderson,  76  Ga. 
36a 

Faflore  for  three  years  to  take  any  steps  to  as- 
certain his  liability  under  his  contract  will  prevent 
a  subscriber  from  afterwards  repudiating  the  con- 
tract because  the  extent  of  his  liability  was  mis- 
represented to  him  when  his  subscription  was  pro- 
cured.   Upton  V.  Tribiloook,  91 U.  S.  4S,  23  L.  ed- 

A  delay  of  seven  years  before  taking  steps  to 
avoid  the  subscription  must  be  satisfactorily  ex- 
plained to  entitle  the  subaorlber  to  relief.  Dynes 
▼.  Shaffer,  19  Ind.  165. 

A  delay  of  two  or  three  years  after  Jcnowing  of 
the  fraud  which  induces  the  subscription,  during 
wbich  time  the  affairs  of  the  corporation  are  being 
wound  up  apparently  for  the  purpose  of  ascertain- 
ing what  condition  the  winding-up  proceediugs 
will  leave  the  subscriber  in,  will  defeat  his  rlirbt  to 
rescind  the-subecriptlon.  Oedar  Rapids  Ins.  Co.  v. 
Butler,  88  Iowa,  124. 

The  subscriber  cannot  await  the  result  of  other 
litigations  with  the  company  before  taking  steps 
himself  to  avoid  his  contract.  Ashiey*s  Case  (18Y0) 
ao  L.  J.  Cb.  N.  8.  864,  li.  B.9  Bq.afQ,  18  Week.  Rep. 
SOS.  22 L.  T.N.  8. 88. 

But  if  the  subscriber  gives  such  notice  of  his  re- 
•cissioQOf  the  contract  that  he  cannot  be  consid- 
ered any  longer  a  shareholder  It  will  be  sufficient, 
although  he  does  not  take  legal  proceedings  be- 
cause the  company  notifies  him  that  it  will  not  sue 
him  until  the  determination  of  proceedings  which 
ft  has  instituted  aaainst  other  'subscribers  to  de- 
termine their  liability.  McNiell*s  Case  (1870)  89  L- 
J.  Ch.N.&822,L.B.10Bq.608,18Week.  Rep.  1108, 
28I4.T.N.S.297. 

So,  in  case  a  test  case  Is  brought  to  determine 
whether  or  not  certain  subscribers  shall  be  relieved 
from  liability  under  an  express  stipulation  that 
the  others  shall  not  be  prejudiced  by  awaiting  the 
result  of  the  suit  in  case  the  judgment  is  in  favor 
of  relieving  them  from  liability,  the  others  cannot 
be  held  liable  as  oontributorles.   Pawle^s  Case  a669) 

L.  R.  A. 


L.  R.4  Ch.  487, 88  L.  J.  Ch.  N.  8.  412,  17  Week.  Rep. 
509. 

It  has  been  held  that  waiver  of  one  ground  of 
relief  will  not  be  a  waiver  of  other  distinct  grounds* 
Ex  parte  Hale  (1866)  66L.  T.  N.  S.  670. 

So,  In  Yirginia  it  was  held  that  laches  does  not 
begin  to  run  until  the  subscriber  is  chargeable 
with  notice  that  a  fraud  has  been  perpetrated  upon 
him.    Virginia  Land  Co.  v.  Haupt,  90  Va.  683. 

huHHlUy  to  restore  tosUUuquo. 

The  contract  cannot  be  repudiated  If  the  parties 
canoot  be  restored  to  statu  quo.  Clarke  v.  Dick- 
son (1868)27L.  J.  Q.B.228,  BLBl.  ftBl.  148,  4Jur. 
N.&882. 

The  shares  cannot  be  returned  and  the  deposit 
recovered  if  at  the  time  of  the  offer  to  return  the 
condition  of  the  company  has  so  far  been  changed 
that  the  shares  cannot  be  returned  in  the  same  con- 
dition they  were  in  when  they  were  taken.     Ibid, 

m.  No  KKLIBF  AGAINST  BQCAUiT  INNOGBHT  PBB- 

SON8. 

If  the  fraud  is  by  the  promoters  only,  so  that  all 
subscribers  are  equally  innocent  and  equally  de- 
frauded, one  cannot  have  relief  against  the  others. 

In  St.  Johns  Mfg.  Co.  v.  Munger  (Micb.)  28  Lb  B. 
A.  63,  the  court  says:  '* Doubtless  a  subscriber  who 
is  induced  by  fraud  to  agree  to  Jo)n  in  the  organ- 
ization of  a  oorporation  might  refuse  to  do  so  on 
discovering  fraud;  but  by  carrying  out  his  agree- 
ment and  uniting  with  others  he  has  assumed  new 
relations  with  them  and  the  public,  after  which 
his  remedy  is  restricted  to  action  against  the 
wrongdoers.*^ 

Where  the  fraud  is  that  of  the  promoter  only,  the 
subscriber  cannot  maintain  an  action  for  money 
had  and  received  against  the  other  stockholders 
for  his  subscription.  They  may  be  as  innocent  as 
himself  and  have  an  equal  right  to  an  action 
against  him.  His  remedy  is  only  against  the  per- 
sons guilty  of  the  fraud.  Perry  v.  Hale,  148  Mass. 
640. 

A  subscriber  cannot  be  relieved  unless  it  appears 
that  the  only  other  persons  Interested  in  the  enter- 
prise were  those  whotmade  the  false  statemeots. 
Parbury's  Case  (1849)  8  De  O.  &  S.  48, 18  Jur.  726. 

A  person  who  takes  shares  in  a  bank  on  the  mia- 
represenfation  that  sufficient  capital  has  been 
paid  up  to  procure  registration  cannot,  when  tbe 
company  is  wound  up  tiecause  of  such  misrepre. 
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mre  agree,  too,  it  must  be  a  real  and  not  a  pre- 
tend^ repudiation,  and  we  agree,  too,  that 
what  aojouots  to  a  repudiation  must  largelj 
depend  upon  the  facts  and  circumstances  of 
each  particular  case.  Now  in  this  case  the 
defendant's  subscription  was  made  in  July, 
1890,  and  there  is  proof  tending  to  show  that 
early  In  September  of  the  same  year,  two 
months  after  the  subscription,  upon  discover- 
ing the  fraud  alleged  to  have  oeen  practised 
upon  him,  he  at  once  repudiated  his  contract 
of  subscription.  Now  it  appears  that  in  Sep- 
tember of  the  next  year  Mr.  Condon,  one  of 
the  directors  of  the  company,  and  who  had 
been  somewhat  instrumeotal  in  gettinm:  the  de- 
fendant to  subscribe  for  the  stock  in  question, 
called  on  the  defendant  and  told  him  there  was 
more  trouble  at  Luray ,  and  that  he  wanted  to  get 
$10,000  to  save  the  property  of  the  condpany, 
and  that  he  bad  paid  $5,000  in  cash  on  account 
of  hiH  stock,  and  wanted  to  try  and  save  what 
he  had  paid.  To  this  the  defendant  replied, 
'*I  will  never  give  another  dollar  towards  that 
subscription  to  the  stock."  After  some  fur- 
ther conversation  the  defendant  said  he  was 
willing  to  give  $1,000  to  save  what  he  had 
already  paid  on  his  subscription,  and  thereupon 

Sive  to  Condon  his  check  for  that  amount, 
ut  all  through  his  testimony  the  defendant 
insisted  that  the  amount  thus  paid  by  him  was 


contributed  solely  for  the  purpose  of  saving 
the  $2,000  paid  by  him  at  the  time  of  hia 
subscription,  and  was  never  meant  or  intended 
as  a  further  payment  on  account  of  such  sub- 
scri ption.  The  defendant  is,  it  appears,  unable 
to  read  or  write,  and  it  would  be  unfair,  under 
all  these  circumatances,  to  say  that  the  $1,000 
thus  paid  by  him  is  to  be  treated  as  amounting 
in  law  to  an  affirmation  of  his  subscription, 
especially,  in  yiew  of  his  declarations,  made  at 
the  time  it  was  paid,  that  he  never  would  pay 
another  dollar  on  account  of  his  subscription. 

In  dealing  with  the  defendant's  subscription 
we  haye  treated  it  as  a  Virginia  contract  The 
company  was  chartered  bf  that  state,  with  its 
office  and  place  of  business  in  that  state, 
and  although  the  subscription  was  naade  in 
this  state,  the  contract  was  to  be  performed  in 
Virginia,  and,  this  being  so,  the  rights  and  lia- 
bilities of  the  parties  under  it  are  to  be  deter- 
mined by  the  law  of  that  state;  and  what  we 
have  said  as  to  the  rii?ht  of  the  defendant  to 
repudiate  his  subscription  on  the  ground  that 
it  was  procured  through  the  fraud  of  the  com- 
pany is  strictly  in  accord  with  the  decision  of 
the  court  of  appeals  of  that  state  in  WeiHffer  y. 
Richmond  Ice  Macfi.  Co.  90  Va.  795. 

Judgment  reversed,  and  new  trial  awarded. 

Rehearing  denied. 


sentatlon,  deny  his  Uahility  to  be  placed  on  the 
list  of  contributories.  The  shareholden,  havlnff  all 
been  deceived  as  to  the  amouot  of  capital,  are  all 
bound  to  contribute  toward  repayment  of  depos- 
its. The  loss  cannot  be  thrown  upon  cnstomers, 
nor  can  one  shareholder  be  compelled  to  pay  it  all. 
Ex  parte  Lonffworth  (1800)  29  L.  J.  Ch.  N.  8.  66,  6 
Jur.  N.  8. 1. 

So.  it  has  been  held  that  one  shareholder  cannot 
obtain  relief  without  the  presence  of  the  others  in 
case  all  were  induced  to  subscribe  bj  means  of  the 
same  fraudulent  misrepresentations.  Maobride  v. 
Lindsay  (ISbi)  9  Hare,  674, 16  Jur.  536. 

Oreditore. 

This  rule  is  particularly  stronir  in  favor  of  cred- 
itors. The  circumstances  must  be  very  favorable 
to  the  subscriber  to  enable  bun  to  withdraw  after 
the  rights  of  creditors  have  attached. 

Fraud  is  not  available  against  the  rights  of  cred- 
itors.   Howard  v.  Olenn,  86  Ga.  238. 

False  representations  which  might  be  r  good  de- 
fense as  against  the  corporation  itself  will  not 
avail  as  against  creditors  of  ttie  corporation. 
Mathis  V.  Pridhan,  1  Tex.  Civ.  App.  68. 

No  false  representations  to  the  subscriber  to  in- 
duce him  to  take  shares  will  release  blm  from  the 
responsibilities  which  he  owes  the  creditors. 
Briggs  V.  Comwell,  9  Daly,  48ft. 

The  equity  of  a  stockholder  to  be  relieved  from 
his  ttabilliy  is  inferior  to  that  of  creditors  who 
became  such  while  he  was  a  member  of  the  com- 
pany.  Stewart  v.  Rutherford,  74  6a.  4S5. 

If  the  rights  of  innocent  third  persons  have  inter, 
vened  and  require  that  the  liability  of  the  sub- 
scriber shall  be  enforced,  he  will  not  be  permitted 
to  repudiate  bis  liability.  Bettra  v.  Kestner,  147 
Pa.  606. 

After  an  ineffectual  execution  against  the  com- 
pany, and  a  suit  to  enforce  individual  liability  of  a 
shareholder,  be  cannot  repudiate  his  liabiiltyon  the 
ground  that  he  was  induced  to  subscribe  by  fraud, 
unless  the  creditor  was  a  part  j  to  the  fraud.  Hen- 
derson v.  Royal  British  Bank  a867)  7  Bl.  ft  Bl.  866, 1 
Hurlsi.  ft  N.  686,  note,  26  L.  J.  Q.  B.  N.  8. 112, 8  Jur. 

88L.R.  A. 


N.  8.  Ill;  Daniell  v.  Boyal  British  Bank  (IStST)  1 
Hurlst  ft  N.  681. 

The  fraud  of  a  corporation  in  procuring-  a  penon 
to  become  a  subscriber  to  its  stock  may  be  a  oom> 
plete  defense  to  a  suit  brought  by  the  corporation, 
but  it  Is  no  defense  to  an  action  brought  by  a  re- 
ceiver of  the  corporation  because  he  rupreaents 
creditors,  and  therefore  lias  a  higher  right  than  the 
corporation.  Olcott  v.  Chandler,  1 N.  Y«  City  Ct. 
Rep.  Supp.  80. 

A  person  may  be  liable  to  the  creditors  of  the 
company,  and  not  be  liable  to  be  placed  on  the  Ust 
of  contributories.  Ex  parte  Ginger,  6 Ir.  Oh.  N.  8. 
174. 

The  contract  between  the  company  and  the  sab- 
scriber,  although  induced  by  fraud,  is  only  void- 
able and  not  void,  and  cannot  be  avoided  so  as  to 
injure  the  rights  of  creditors.  Oakes  v.  Turqoand 
(1867)  86  L.  J.  Cb.  N.  S.  949,  L.  R  2  H.  L.  825. 

After  the  rights  of  third  persons  have  intervened 
the  application  for  relief  from  the  contract  cannot 
be  maintained.  Tennent  v.  City  of  Glasgow  Bank 
(1879)  L.  R.  4  App.  Oas.  616. 

And  the  rule  announced  in  Tennent  v.  City  of 
Glasgow  Bank  was  reoofrnised  in  Houldsworth  v. 
City  of  Glasgow  Bank  0889)  L.  B.  6  App.  Gas.  817. 

Accepting  certificates  of  stock  wbi<^  contain  in- 
formation which  If  followed  up  would  lead  to  a 
knowledge  of  the  true  state  of  facts,  may  preclade 
subscribers  when  sued  by  creditors  of  the  company 
from  repudiating  their  obligation  because  of  fraud. 
National  Park  Bank  v,  Nichols  (1869)  8  Biss.  14«L 

One  defrauded  Into  subscribing  for  the  stoek  of 
a  bank  cannot,  alter  notes  have  been  Issued  and 
the  bank  has  become  Insolvent,  rescind  his  sub- 
scription so  as  to  throw  the  loss  on  the  holden  of 
the  notes.    Litchfield  Bank  v.  Church,  29  Conn.  187. 

But  in  Litchfield  Bank  v.  Peck,  29  Coon.  884,  it  Is 
stated  that  in  that  case  Churoh  was  himself  a  par- 
ticipant in  the  fraudulent  scheme,  and  that  beoanae 
of  his  fraud  he  could  not  be  released. 

If  there  are  debts  contracted  after  the  subaeri p^ 
tion,  the  subscription  cannot  be  repudiated  until 
such  debts  are  paid.  Turner  v.  Orangen*  Life  ft 
H.  Ins,  Co.  66  Ga.  649, 88  Am.  Bep.  SOL 
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ireWTON  NATIONAL  BANK  of  Newton, 
Kansas,  et  al.,  Plffa.  in  Err,, 

V, 

Henry  NEWBEGIN. 

(74  Fed.  Rep.  18S.) 

:!•  Tlie  question  of  dae  diligence  in  re- 
scinding^ a  subflcription  to  bank  stock 
is  for  the  jury 9  where  the  subscriber,  who 
lived  io  a  state  other  than  that  where  the  bank 
W98  located,  was  induced  to  make  his  subecrip- 
t  '  bF  correspondence,  and  immediately  upon 
di^ouverlngr  the  insolvency  of  the  institution  in- 
sisted that  he  was  not  a  subscriber,  and  subse- 
quently returned  his  stock,  refused  to  participate 
in  a  reorganization,  and  brought  suit  for  a  return 
of  his  money. 

3.  Insolvency  of  the  corporation  will 
not  prevent  cancelation  of  a  stock 
snbscription  for  fii^nd  if  the  subscriber 
acted  with  due  dillfrence  in  discovering  the  fraud 
and  repudiating  his  subscription,  and  no  con- 
siderable amount  of  indebtedness  was  contracted 
after  the  subaoriptlon  was  made. 

3«  Creditors  of  an  insolvent  corpora- 
tion vraiwe  their  rig^ht  to  object  to  can- 
celation of  a  subscription  to  stock  procured 


Bot  the  mere  fact  that  a  creditor  of  the  company 
•has  acquired  rights  under  a  contract  with  the  com- 
pany between  the  time  of  the  subscription  and  its 
attempted  withdrawal  will  not  present  the  with- 
drawal. Wheeler  ft  Wilson  Mfg.  Co.  v.  Wheeler 
a8M)eOnt.Bep.tfL 

XY.  Brrsoz  or  insoi*vsNOT  ob  wunDuro-up  fbo- 

CESDINOa. 

Under  the  English  companies*  acts  the  institution 
•of  winding-up  proceedings  is  in  most  cases  a  ter- 
mination of  the  light  to  withdraw  from  the  com- 
pany. The  cases  which  have  recognized  that  rule 
have  to  some  extent  been  recognized  In  this 
country.  But  there  has  been  some  protest  against 
the  English  rule  here  asappesrs  from  the  decisions 
in  Nbwtom  Nat.  Baxk  v.  Nxwbcoin,  and  Fbab 

V.  BARTI.KIT. 

After  the  filing  of  a  bill  for  winding  up  the  com- 
pany it  is  too  late  to  institute  proceedings  for  re- 
lief from  a  snbecriptlun.  Kent  v.  Freehold  Land  ft 
a  M.  Co.  a868)  L.  R.3Ch.403. 

After  the  winding  up  of  the  company  the  sub- 
briber  cannot  rescind  his  subscription,  although 
the  assets  in  the  hands  of  the  liquidator  are  suf9- 
•cient  to  pay  in  full  all  the  liabilities  of  the  com- 
pany together  with  the  costs  of  the  proceeding. 
Burgess*  Case  (1880)  L.  a  15  Ch.  DIv.  fiOT,  49  L.  J.  Ch. 
K.8.541,43L.T.  N.S.4S,28  Week.  Rep.  702. 

After  the  voluntary  winding  up  of  the  company 
it  is  too  late  to  rescind  a  contract  for  shares  on  the 
ground  of  fraud.  Stone  v.  City  &  County  Bank 
<1877)  L.  B.  8  C.  P.  D1 V.  282,  47  L.  J.  a  P.  681, 38  L.  T. 
N.  8. 9. 

.  If  the  election  to  have  the  subscription  canceled 
forftaud  is  not  made  before  winding-up  proceed- 
ings are  begun,  whether  from  want  of  knowledge 
-of  the  facts  or  from  any  other  cause,  the  applica- 
tion is  too  late.  Wrights  Case  (im)  L.  B.  12  Eq. 
-SIT. 

Ito  entitle  a  subscriber  to  have  his  name  removed 
from  the  list  he  must  have  repudiated  his  agree- 
nienc  before  the  winding-up  proceedings  were  be- 
"^n,  and  must  have  followed  up  the  repudiation 
by  active  steps  to  be  relle?ed  from  it,  unless  there 


by  fraud  by  making  a  settlement  with  the  reor- 
ganized corporation  with  full  knowledge  that  the 
defrauded  subscriber  insists  on  his  discharge  and 
a  return  of  his  money. 

rAprll  17, 1800.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  review 
a  judgment  in  favor  of  plaintiff  in  ao  action 
brought  to  recover  money  pnid  upon  a  stock 
subscription  which  was  alleged  to  hare  been 
procured  by  fraud.     Afflrm&i, 

The  facts  are  stated  in  the  opinion. 

Before  Caldwell.  Sanborn,  and  Thayer,  Cir- 
cuit Judges. 

Messri.  C.  S.  Bowman  and  Charles 
Bacher,  for  plaintiffs  in  error: 

Under  the  pleadings  and  the  evidence  the 
plaintiff  was  not  entitled  to  recover,  and  the 
jury  ought  to  have  been  so  instructed. 

A  contract  of  purchase  of  shares  in  a  corpo- 
ration, procured  or  induced  by  fraud,  is  not 
void  but  only  voidable. 

1  Morawetz,  Priv.  Corp.  §§  94, 108;  2  Mora- 
wetz.  Priv.  Corp.  $  889;  Cook.  Stock  &  Stock- 
holders, §  151:  Kerr,  Ft.  Am.  ed.  48,  49; 
Weistffer  ▼.  Richmond  lee  Maeh,  Co,  90  Va. 
795. 


is  some  agreement  with  the  company  which  dis- 
penses with  the  necessity  of  proceedings  being 
taken  by  this  particular  shareholder.  Be  Scottish 
Petroleum  Co.  L.  R.  28  Ch.  DIv.  413,  49  L.  T.  N.  8. 
848, 81  Week.  Rep.  84ft. 

But  upon  appeal  it  was  held  that  since  the  con- 
tract in  that  case  had  been  completely  canceled 
before  the  winding-up  proceedings  were  instituted, 
the  subscriber's  name  could  not  be  put  on  the  list, 
although  the  ground  for  the  cancelation  was  not 
so  strong  as  it  would  have  been  had  the  subscriber 
known  of  the  fraud  at  the  time.  Wrtght*s  Gase 
0871)  L.  R.  7  Ch.  65,  41  L.  J.  Ch.  N.  S.  1. 

If  the  subscriber  has  taken  no  proceedings  to 
have  his  name  removed  before  winding-up  pro- 
ceedings are  instituted,  it  is  too  late  for  him  to  do 
so.    Re  Lennox  Pub.  Co.  (1880>  82  L.  T.  N.  8.  791. 

In  Be  Scottish  Petroleum  Co.  supra,  the  court 
says:  That  the  rule  that  persons  whose  names  are 
on  the  register  of  the  company  are  liable  as  con- 
tributorles  in  case  the  company  is  wound  up,  is 
subject  to  the  rule  ''that  a  person  who  has  be«n  in- 
duced to  enter  into  a  contract  by  the  fraudulent 
conduct  of  those  with  whom  he  has  eontracted  is 
entitled  to  rescind  such  contract,  provided  be  does 
so  within  a  reasonable  time  after  his  discovery  of  the 
fraud.  And  this  last-mentioned  rule .  .  .  has  been 
modified  to  this  extent,  that  the  contract  must  he 
avoided,  or  that  must  be  done  which  is  recognized 
as  equivalent  to  avoidance  before  the  commence- 
ment of  the  winding-up**  proceedings. 

Notice  to  the  president  of  the  corporation  before 
the  execution  by  the  corporation  of  a  deed  of  trust 
of  certain  property,  that  the  subscriber  repudiates 
his  contract  of  subscription,  is  suflScient  to  protect 
him  from  liability  to  creditors  of  the  corporation 
for  the  payment  of  their  claims.  Savage  v.  Bart- 
lett,  78  Md.  561. 

However  institution  of  an  action  to  have  his 
name  removed  from  the  list  before  the  winding-up 
order  is  made  will  preserve  the  right,  but  making 
rhe  defense  of  misrepresentation  in  an  action  for 
calls  is  not  suflScient  for  that  purpose.  Ex  parte 
Sf-ronaoD  a867>  16  Week.  Rep.  96. 

And  in  Hall  v.  Old  Tarlargoch  Lead  Min.  Go. 
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To  avoia  srcb  ▼oidable  contract  the  persoD 
defrauded  must  be  diligent  in  discovering  the 
fraud,  and  must  act  promptly  upon  its  discov- 
ery. 

1  Morawetz,  Priv.  Corp.  §  108;  Dpton  y. 
Tribileock,  91  U.  S.  45,  23  L.  ed.  203;  Chubb 
▼.  Upton,  95  U.  S.  665,  24  L.  ed.  528;  8  Am. 
&  Eng.  Enc.  Law,  p.  658. 

To  resciDd  a  contract  induced  by  fraud  tbe 
party  defrauded  must  not  only  act  promptly 
but  must  unequivocally  repudiate  the  contract 
and  return  or  offer  to  return  what  he  has  re- 
ceived. 

Bigelow,  Ft.  73,  75;  8  Am.  ft  Eng.  Ena 
Law,  p.  891;  Andreica  v.  Bentler,  73  U.  8. 
264.  18  L.  ed.  787;  Baird  ▼.  New  York,  96  N. 
Y.  567;  Bell  v.  Keepers,  89  Kan.  105;  Barrey 
Y.  Morris,  63  Mo.  475;  Melton  v.  Smith,  65 
Mo.  315;  Betes  v.  Reynolds,  75  Mo.  563;  Mc- 
Indoe  V.  Morman,  26  Wis.  588.  7  Am.  Rep. 
96;  Underwood  y.  West,  ^2l\\.  991;  Orytnesv. 
Sanders,  93  U.  8.  56.  23  L.  ed.  798. 

Any  act  of  the  subscriber  inconsintent  with 
an  intention  to  disaffirm  the  contract  will  con- 
stitute a  ratification  of  the  subscription  and  a 


waiver  of  the  right  to  avoid  it  by  reason  of 
fraud,  provided  the  subscriber  knew  of  th» 
fraud  at  the  time  of  such  ratifying  act. 

Cook,  Stock  &  Stockholders,  g  160. 

A  corporate  insolvency  is  a  bar  to  the  remedy 
of  a  subscriber  who  was  induced  to  subscribe 
by  the  fraud  of  the  agents  of  the  corporation. 

2  Morawetz,  Priv.  Corp.  §  889;  Cook.  Slock 
&  Stockholders.  §g  163,  164;  1  Benjamin, 
Sales,  4th  Am.  ed.  (^  707;  Upton  v.  EngUhaH, 
3  Dill.  496;  Farrar  v.  Walker,  Id.  506,  note; 
Oakes  v.  Turquand,  L.  R  2  H.  L.  325;  Stent 
v.  City  ds  County  Bank,  L.  R.  2  C.  P.  Div. 
807;  MNeilVs  Case,  L.  R.  10  Eq.  503:  Wrighfs^ 
Case,  L.  R.  12  Eq.  849;  Saffold  v.  Barnes,  89^ 
Miss.  400;  Buggies  v.  Brock,  6  Hun.  164; 
Litchfield  Bank  v.  Church,  29  Conn.  187;  Det- 
tra  V.  Kestner,  147  Pa.  566;  Howards,  Turner,. 
155  Pa.  849 

The  decision  of  the  comptroller  of  tbe  cur- 
rency rejeciiog  the  plaintiff's  claim  is  conclu- 
sive. 

Kennedy  v.  Oihson,  75  D.  8.  498,  19  L.  ed^ 
476;  Casey  v.  Qalli,  94  U.  8.  673.  24  L.  cd. 
168. 


(1876)  L.  B.  8  Ch.  Div.  749.  45  L.  J.  Cb.  N.  6.  775.  34  L. 
T.  N.  8.  WL,  a  proceeding  to  remove  a  subscriber's 
name  from  tbe  list  o(  ooutributories  was  aJlowed 
to  proceed,  althouffb  an  action  bad  been  begun  for 
the  windinff-up  of  the  asiFociation. 

If  the  contract  is  rescinded  and  an  action  insti- 
tuted to  enforce  the  reecissiun  before  the  windingr- 
up  proceedings  are  instituted,  the  right  will  not  be 
afPected  by  those  proceedings.  Reese  River  Silver 
Min.  Co.  Y.  Smith  (I860)  L.  U.  4  H.  L.  71,  80  L.  J.  Ch. 
N.  8.  840. 

In  England  it  is  held  that  tbe  fact  that  tbe  com- 
pany is  insolvent  when  tbe  application  Is  made  to 
have  the  subscription  canceled  will  not  of  Itself  de* 
feat  the  application.  Re  London  &  L.  Bank,  66  L.  J. 
Ch.  N.  8. 821, 56  L.  T.  N.  8.  115, 31  Week.  Rep.  344. 

In  Chubb  v.  Upton.  05  U.  8.  665.  S4  L.  ed.  523.  it  is 
stated  that  it  has  been  several  times  adjudicated  by 
this  court  that  In  an  action  by  an  assignee  for 
creditors  to  recover  unpaid  subscriptions  upon 
stock  in  a  corporation,  the  defense  of  false  and 
fraudulent  representations  inducing  such  subscrip- 
tion cannot  be  set  up,  especially  when  the  sub- 
scriber has  not  been  vigilant  in  discovering  such 
fraud  and  repudiating  bis  contract. 

It  is  too  late  for  tbe  stockholders  after  tbe  com- 
pany has  become  insolvent  to  avoid  liability  to 
creditors  because  of  alleged  fraudulent  represen- 
tations made  to  them  to  induce  their  subscriptions. 
Upton  V.  Hansbrough  (1878)  8  Btss.  417. 

In  Upton  V.  Englebart  (1874)  8  Dill.  406.  it  is  said 
that  the  English  decisions  are  doubtless  in  some 
degree  influenced  by  the  special  provisions  of  tbe 
company's  acts,  but  the  general  course  of  reason- 
ing is  applicable  to  cases  on  insolvent  or  bankrupt 
companies  in  this  country. 

After  an  assignment  for  the  benefit  of  creditors 
a  subscriber  cannot  be  beard  to  say  that  be  was  in- 
duced to  subscribe  by  fraud,  for  tbe  purpose  of  es- 
caping liability  to  pay  up  his  subscriptions  for  the 
creditor's  benefit.  Palnesville  Nat.  Bank  ▼.  King 
Yarnisb  Co.  1  Toledo  Legal  Neirs,  804. 

y.  Must  bb  fraud  or  oobpobation. 

There  has  been  some  attempt  to  draw  a  distinc- 
tion between  tbe  fraud  of  tbe  oori>oratioc  and  that 
of  olBoers  or  agents.  But  as  between  the  corpora- 
tion seeking  to  enforce  the  subscription  and  the 
stockholder  it  would  seem  that  there  was  no 
ground  for  tbe  distinction.  If  the  fraud  Is  that  of 
the  promotezs  so  that  all  subscribers  are  equally 
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'  defrauded,  of  course  tbe  individual  may  have  d» 
remedy  against  the  other  subscribers  or  the  corpo- 
ration as  indicated,  supra. 

But  if  the  corporation  is  seeking'to  enforce  th» 
contract  it  would  seem  that  it  could  not  take  ad- 
vantage of  tbe  fraud  without  at  the  same  time  suf- 
ferinir  its  disadvantages*  and  that  therefore  it  couKI 
not  enforce  the  agreement. 

If  tbe  misrepresentations  are  not  made  by  tbe 
company,  but  merely  by  one  of  tbe  directors  in  bi» 
individual  capacity,  the  person  acting  on  them  will 
not  be  permitted  to  rescind  his  contract  with  tb^ 
company,  and  relieve  himself  from  llabtllry  tt> 
contribute  his  share  of  the  expenses  of  the  concern. 
Holt'sCase  (1866)  22  Beav.  48. 

The  fact  that  the  director  fraudulently  induced  a 
person  to  take  stock  in  a  company  will  not  entitle- 
him  to  have  bis  name  removed  from  the  list  of  con* 
tributories.  since  they  have  no  authority  to  bind 
the  company  by  their  fraud.  Dodg8on*s  Case  (1840^ 
8  De  O.  & S.  85. 14  Jur.  886. 

It  is  immaterial  that  tbe  inducement  to  take 
shares  was  tbe  fraud  of  tbe  directors,  because  tbey 
are  not  tbe  company*s  agents  to  commit  fraud. 
Bemard*s  Case  (1852)  5  De  G.  &  S.  288,  21 L.  J.  Ch.  N. 
8.  46($.  16  Jur.  810. 

To  bold  the  company  liable  for  misrepreeentation» 
made  by  tbe  one  procuring  the  subscription  be 
roust  have  been  its  authorized  agent.  Kelaey  v. 
Northern  Light  OU  Co.  45  N.  T.  606w 

Fraud  of  commissioners  in  procuring  subscrip- 
tions to  stock  of  a  corporation  to  be  formed  in  tbe 
future  cannot  be  regarded  as  that  of  the  company 
so  88  to  entitle  a  defrauded  subscriber  to  cancel  bis 
sulxacription  because  of  it.  Ruts  v.  Baler  ft  B.  Mfg. 
Co.  31U.  App.83. 

In  deciding  that  the  expression  of  opinion  by  the 
person  soliciting  tbe  subscription,  that  the  road 
would  be  completed  by  a  certain  time,  although  ft 
was  incorrect,  was  not  such  misrepresentation  ae 
would  avoid  tbe  contract,  tbe  court  In  Ft.  Wajme 
&  B.  Tump.  Co.  V.  Dean,  10  Ind.  663.  says  that  rep- 
resentation made  by  a  person  soliciting  subscrip- 
tions cannot  be,  as  to  the  directors  who  did  not 
authorize  tbe  reprpsentations,  fraudulent,  espe- 
cially when  the  agent  testifies  that  he  was  not  acUng- 
as  tbe  agentof,  nor  by,  nor  under  thedlrection  and 
instruction  of,  the  corporation. 

If  the  railroad  seeks  to  enforce  a  contract  pro- 
cured for  it  by  one  who  is  not  its  agent  It  will  be 
bound  by  his  fraud  and  misrepresentations  in  pre- 
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Memn.  Henry  Newbeg^ii*  in  propria  per- 
sona,  aod  Peters  Sb  Nieholson*  for  defend- 
ant in  error: 

New  begin  did  use  sufflcieot  diligence  and 
promptness  and  w&b  not  guilty  of  any  negli- 
gence. 

The  question  of  diligence  and  negligence  is 
one  of  fact,  and  having  been  passed  upon  by 
the  jury  its  finding  is  conclusive  and  will  not 
be  reviewed  by  this  court. 

I^nee  t.  Langdon,  99  U.  8.  578,  26  L.  ed. 
420;  Upton  ▼.  Tribilcock,  91  U.  8.  45.  23  L.  ed. 
203;  Aorthem  P.  B.  Ch,Y.  Conger,  56  Fed. 
Rep.  80.  12  U.  8.  App.  240;  Eddu  v.  Emm, 
58  Fed.  Rep.  151.  12  U.  8.  App.  697;  ^tna 
L.Ins,  Co,  V.  Ward,  140  U.  8.  76,  35  L.  ed. 
371;  Minor  Y,  WloUon,  48  U.  8.  2  How.  892, 
11  L.  ed.  312;  ZellerY.  Eekett,  45  U.  8.  4 
How.  289,  11  L.  ed.  979;  Dint  v.  M<yrns,  81 
U.  8.  14  Wall.  484,  20  L.  ed.  722;  WiUon  v. 
EiDerttt,  139  U.  8.  616,  35  L.  ed.  286;  Ermul 
▼.  KuUok,  8  Kan.  501;  Ruth  v.  F(yrd,  9  Kan. 
17;  BrevitterY.  Ilall,  12  Kan.  161;  Kansas  P. 
Ji.  Co.  V.  Kunkel,  17  Kan.  169;  Kansas  P,  B, 
Co.  V.  Salmon,  14  Kan.  528;  Union  P.  B  Co. 
▼.  Diehl,  83  Kan.  426. 

Under  the  circumstances  of  the  case  the  in- 


solyency  of  the  bank  is  not  a  bar  to  Newbe> 
gin's  recovery. 

The  receiver  stands  in  the  shoes  of  the  bank» 
and  can  assert  no  rights  against  the  sub- 
scribers which  the  bank  could  not  have  as- 
serted. 

Winters  r.  Armstrong,  87  Fed.  Rep.  509; 
Delano  v.  Butler,  118  U.  8.  634,  80  L.  ed.  260; 
Charlnton  v.  Peoples  Nat.  Bank,  5  8.  C.  N. 
8.  103,  22  Am.  Rep.  1. 

If  there  is  any  estoppel  in  this  case  it  roust 
be  by  reason  of  acts,  admissions,  or  conduct 
on  the  part  of  Newbegin,  which  have  induced 
innocent  parties  to  give  credit  to  the  bank 
which  the^  would  not  have  given  had  it  not 
been  for  his  acts,  admissions,  or  conduct. 

Bigelow,  Estoppel,  4th  ed.  445:  Boone,. 
Corp.  §  121;  Meifiodisi  Emscapal  U.  Church  r. 
Pickett,  19  N.  Y.  482;  Winters  v.  Armstrong^ 
supra;  Kentucky  L.  d  Acei.  Ins.  Co.  Y.Hamil- 
ton, 68  Fed.  Rep.  99;  Slacum  v.  Pomery,  10" 
U.  8.  6  Cranch,  221.  3  L.  ed.  205;  Cook,  8tock 
&  Stockholders,  §  165;  Selma,  M.  db  M.  B.  Co. 
V.  Anderson,  51  Miss.  829. 

The  creditors  then  waived  their  rights  to  re- 
covery against  Newbegin  by  accepting  certifi- 
cates of  deposit  from  the  resumed  bank  after 


corinir  the  suliscrlption.    Rockford,  B.  I.  ft  St.  L. 
K.  Go.  Y.  Sbunick,  «6  IlL  223. 

In  Haya  v.  Ottawa,  O.  ft  F.  R.  Valley  R.  Co.  61  111. 
422.  the  court,  in  deciding  that  fraud  must  be 
ple&ded  and  proved,  states  that  fraudulent  repre- 
sentations made  bjan  airent  of  a  corporatiOD,  and 
whicli  induce  a  suliBcription,  will  be  a  substantial 
fraud  which  would  vitiate  the  contract. 

The  company  cannot  take  advantaire  of  a  con- 
tract made  In  Its  favor  by  its  aireat.  without  being 
responsible  for  represents tloos  made  by  him  to 
effect  it.    Upton  ▼.  Bnglehart  (1874)  8  Dill.  486. 

Although  the  misrepresentation  Is  in  a  prospectus 
issued  bj  the  promoters  before  the  formation  of 
theoompany,  if  there  are  shares  applied  for  and 
allotted  on  the  faith  of  it  the  company  is  bound  by 
It  so  far  as  to  prevent  its  defeating  a  rescinion  on 
the  ground  that  it  did  not  make  the  misstatements. 
Re  Metropolitan  Coal  Consumers*  Asso.  64  L.  T.  N. 
S.  A61. 

If  the  corporation  feeks  to  take  advantage  of  the 
eubpcriptlons  obtamed  by  promoters  16  will  be 
bound  by  fraudulent  statements  made  by  them  to 
induce  the  subscription.  McDermott  v.  Harrison, 
aON.Y.8.R.824. 

Where  the  fraud  is  that  of  the  directors,  and  they 
in  the  name  of  the  company  attempt  to  enforce  the 
contract,  or  the  party  deceived  brings' the  suit  to 
rescind,  the  misrepresentations  are  imputable  to 
the  company,  and  the  Ipurcbaser  cannot  be  held 
to  his  contract.  Western  Bank  of  Scotland  v. 
Addle  awt)  L.  B.  1  App.  Oas.  (So.)  145. 

In  National  Exchange  Co.  v.  Drew  (1855)  2Macq. 
H.  L.  Gas.  103,  38  Eng.  L.  ft  Eq.  1,  the  opinion  was 
expressed  that  representations  of  the  directors, 
although  made  to  the  company,  and  if  used  for  the 
purpose  of  procuring  subscribers  to  the  stock,  were 
to  be  considered  as  representations  of  the  com- 
pany. 

But  in  N1col*s  Osse  a868)  3  De  O.  ft  J.  887,  It  is 
stated  that  such  opinion  must  be  regarded  as  extra- 
judicial. 

Statements  by  the  president  of  the  company  to 
the  shareholders  at  a  meeting  of  them  cannot  be 
relied  on  to  show  misrepresentations  in  favor  of 
one  who  subscrlt)ed  to  stock  on  the  faith  of  them. 
Re  Devala  Provident  Gold  Mln.  Co.  L.  R.  22Ch.  Div 
598,  62  L.  J.  Ch.  N.  &  484, 48  L.T.  N.  8. 250. 81  Week! 
Kep.42&. 


Balance  sheets  prepared  by  the  directors  for  the- 
Information  of  shareholders  cannot  l)e  regarded  aa 
the  act  of  the  company  for  the  purpose  of  charging 
it  with  fraud,  in  case  a  person  is  induced  to  take 
stock  on  the  faith  of  them.  Nlool's  Case  (1866)  9 
De  G.  ft  J.  387,  6  Jur.  N.  S.  205. 

And  the  principle  of  NlcoPs  Case  was  recog- 
nized in  Grlsewood  ft  8mUh*s  Case  (1860)  4  De  G.  ft 
J.  544, 6  Jur.  N.  8. 1101,  28  L.  J.  Ch.  N.  8. 760, 7  Week. 
Bep.  681, 83  L.  T.  N.  8. 828. 

But  if  the  directors  in  the  course  of  performing 
their  functions  as  directors  at  a  general  meeting 
of  the  shareholders  make  a  report,  and  It  Is  adopted 
by  the  meeting  and  promulgated  In  the  usual  man- 
ner, it  Is  a  representation  of  the  company,  and  if 
false  and  it  induces  a  person  to  take  stock  in  the 
company,  he  may  repudiate  his  contract  upon  dis- 
covering the  falsity.  Ex  parte  Frowd  ( 1861)  80  L.  J. 
Ch.  N.8.822. 

So  it  has  l)eeo  held  that  the  report  of  the  directora 
of  the  company  as  to  the  condition  of  Its  affairs  ia 
the  report  of  the  company,  and  if  one  is  induced  to 
take  shares  by  it  he  will  be  relieved  from  his  lia- 
billty  if  it  proves  to  have  been  fulse.  Brockwell^s 
Case  (1&57)  4  Drew,  206. 8  Jur.  N.  8.  870,  26  JU  J.  Ch. 
N.  8.  865,  20  L.  T.  876. 

And  that  decision  is  explained  and  adhered  to  ia 
Ex  parU  Worth  (1860)  4  Drew.  620,  5  Jur.  N.  8.  504, 2» 
L.  J.  Cb.  N.  8.  580,  7  Week.  Rep.  281,  88  L.  T.  N.  8. 87. 

But  in  Mixer's  Case  (1868)  4  De  G.  ft  J.  675. 28  L.  J* 
Ch.  N.  8.  870,  the  authority  of  BrockwelPs  Case* 
supra,  was  regarded  as  having  been  much  shaken. 

Fraud  by  the  directors  as  a  board  in  furnishing 
untrue  or  reckless  statements  which  Induce  the 
subscription  will  defeat  an  action  for  calls.  Gla^ 
morganshlrelron  ft  a  Co.  v.  Jrvine  (1S66)  4  Fost  ft 
F.047. 

A  person  who  Is  Induced  to  take  shares  by  fraudu- 
lent misrepresentations  by  the  boifttJ  of  directors 
of  the  concern  will  not  be  placed  on  the  list  of  oon- 
trlbutories  in  case  the  concern4s  wound  up.  Ayre^a 
Case  0858)  25  Beav.  618,  4  Jur.  N.  8.  506, 27  L.  J.  Ch. 
N.S.570. 

YL  What  yrajw  wnx  authorizb  rescission. 

If ust  he  s?ioicn. 

The  fraud  in  obtaining  the  subscription  must  be 
affirmatively  shown.  First  Nat.  Bank  v*  HurfonU 
20  Iowa,  670. 


therewith. 

Coit  V.  North  Carolina  Oold  Amalgamating 
Co,  14  Fed.  Rep.  12;  Re  State  In$.  Co,  14  Fed. 
Rep.  28;  Bedford  R,  Co.  v.  Bowser,  48  Pa.  29: 
Woodhouee  v.  Commonwealth  Ins.  Co.  54 
Pa.  307;  SeotiU  v.  Thayer,  105  U.  8.  149.  26 
L.  ed.  971;  Stutz  y.  Handley,  41  Fed.  Rep. 
«44. 

None  of  the  shareholders  can  be  heard  to 
aay  that  they  paid  in  their  50  per  cent  assess- 
ment upon  the  strength  of  Newbegin's  connec- 
tion with  the  bank. 

Re  State  Ins.  Co.  mpra;  2  Morse,  Banks  & 

Bankiog,    §   684;   Anderson  y.  Philadelphia 

Warehouse  Co.  Ill  U.  8.  479,  28  L.  ed.  478; 

O)oper  y.  Frederick,  9  Ala.  738;    WitUers  y. 

Arm»trong.  87  Fed.  Rep.  508. 

In  fraudulent  traDsaciions  the  party  de- 
frauded may  sue  in  equity  to  rescind  the  con- 
tract or  at  law  for  his  damages  suffered. 

Pence  y.  Langdon,  99  U.  8.  578,  25  L.  ed. 
420;  MvdsiU  Min.  Co.  y.  Watrous,  61  Fed. 
Rep.  164,  22  U.  8.  App.  12;  Bodeyy.  National 
Maeh.  Co.  12»'S.  Y.  551. 

Newbegin  was  in  no  sense  a  common  stock- 


uKfucu  ueiurc  biie  nuiuuriiy  was  graaieir,  oe 
could  not  be  and  of  course  was  not  entered  on 
the  records  of  the  bank  as  a  shareholder. 

Re  Argus  Printing  Co.- 1  N.  D.  435.  12  L 
R.  A.  781;  Charleston  v.  People's  Nat,  Bank, 
5  8.  C.  N.  8.  103,  22  Am.  Rep.  1.  Winters  ▼. 
Armstrong,  supra;  Stephens  y.  FoUett,  43  Fed. 
Rep.  842;  Seovill  y.  Thayer,  105  U.  S.  143,  26 
L.  ed.  968;  Cook,  8tock  &  Stockholden. 
§§291.  292. 

In  cases  of  fraud  the  defrauded  party  cao 
sue  in  equity  for  a  rescission  of  the  contract  or 
bring  an  action  at  law  to  recoycr  back  the 
money  out  of  which  he  has  been  defrauded. 

Bigelow,  Fr.  57-59. 

Where  a  subscriber  pays  his  subecription  in 
part  or  wholly,  and  afterwards  discoyera  that 
the  representation  whereby  he  was  induced  to 
subscribe  was  fraudulent,  he  may  bring  an 
action  at  law  for  money  had  and  receiyed  and 
recover  back  from  the  corporation  tlie  money 
so  receiyed 

Cook,  Stock  &  Stockholders,  2d  ed.  g  159. 

In  the  inception  of  the  suit  the  plaintiff  was 
not  required  to  set  out  the  facts  constituting 
the  fraud,  and  he  can  always  reply  to  any  de- 


The  burden  is  upon  the  one  seekinir  to  rescind  to 
•ettabllBb  the  fraud.  Wenstrom  ConsoL  Dynamo  & 
M.  Go.  y.  PurneU,  75  Md.  118. 

Where  suJbseriber  was  not  misled  or  injured. 

In  ease  the  subscriber  suflTers  no  injury  by  reason 
of  the  misrepresentation,  he  is  not  entitled  to  re- 
lief.  Cunningham  y.  Bdgefleld  &  K.  R.  Co.  2  Head* 

If  the  subscriber  was  not  misled  by  the  repre- 
eentations,  but  had  knowledge  of  the  true  state  of 
affairs,  he  cannot  rescind  his  contract  because  of 
the  misrepresentations.  Jennings  v.  Brougbton 
OSSSi  17  Beav.  284, 22  L.  J.  Cb.  N.  8. 685, 17  Jur.  905. 

Bepresentations  as  to  matters  of  whtob  the  sub- 
■eorlber  is  bound  to  take  notice  will  not  be  grounds 
for  relleying  the  subscriber  from  his  agreement. 
Russell  y.  Alabama  Midland  B.  Co.  9i  Ga.  510. 

The  subscriber  cannot  be  relleyed  if  the  misrep- 
resentations did  not  induce  the  subscription* 
Weems  y.  GTeorgia  Midland  &  G.  R.  Go.  88  Ga.  8Q0. 

False  representations  as  to  the  rights  of  a  corpo- 
ration which  are  a  matter  of  public  grant  wlU  con- 
••titute  no  defense  to  a  subscription  contract.  Par- 
ker V.  Thomas,  19  End.  218, 81  Am.  Dec.  882. 

The  fact  that  a  colorable  subscription  by  an  in- 
fluential person  has  been  obtained  for  the  purpose 
of  influencing  other  subscribers  will  not  entitle  a 
subscriber  to  rescind  his  subecription,  unless  it  is 
shown  that  he  relied  on  the  former  subscription, 
and  was  Induced  by  it  to  make  his  own.  Walker  y* 
Mobile  &  O.  B.  Go.  84  Miss.  245. 

Not  proximate  cause. 
Where  a  statement  was  issued  by  the  directors  to 
the  stockholders  in  February,  and  in  August  one 
of  the  latter  took  and  paid  for  new  shares  in  the 
company  after  the  business  had  been  carried  on 
during  the  Itaterlm,  the  court  held  that  the  state- 
ment was  not  the  proximate  cause  of  the  share- 
holders* taking  the  shares,  and  that  be  could  not  be 
released  for  fraud  'contained  in  such  statement. 
Barrett's  Case  (1855)  8  DeG.  J.  &  S.  80. 

b      Opinions  and  representations  as  to  future. 

The  representations  must  be  of  matters  of  fact 
and  not  of  matters  of  belief  of  the  present  fact  or 
oonditlon,  and  not  a  prospect  or  expectations  of  the 
future.   Columbia  Electric  Co.  y*  Dixon.  40  Minn. 

33  L.  I^  A. 


The  mere  expression  of  opinion  cannot  be  a 
fraudulent  representation,  unless  fraudulently 
made  with  intent  to  deceive,  and  which  actually 
dees  deceive;  nor  can  it  constitute  fraud  yitJating 
a  contract  thereby  procured  when  it  relates  to  a 
matterequally  known  to  both  partlea.  Moatgom- 
ery  Southern  B.  Co.  y.  Matthews,  77  Ala.  ttT,  54  Am. 
Rep.  00. 

If  the  representations  are  as  to  oondusiona  and 
matters  of  opinion,  and  it  is  not  shown  that  the 
subscriber  was  misled  by  them,  he  cannot  reedod 
his  contract.  Oregon  C  R.  Co.  y.  Sooggin,  8  Or. 
161. 

Bepresentations  as  to  the  ultimate  value  of  the 
stock  are  mere  matters  of  opinion  upon  which  the 
subscriber  has  no  right  to  rely.  Yawter  y.  Ohio  & 
M.&Oo.l4Ind.l74. 

An  expression  of  opinion  as  to  what  the  ahares 
of  a  building  and  loan  association  will  be  worth  at 
a  particular  time  is  not  such  a  representation  of 
fact  that  if  it  proyes  false  the  one  who  subscrflted 
on  the  faith  of  it  can  repudiate  hla  subscriptioa 
because  of  it.  Lake  y.  Security  Loan  Asso.  79  Ala. 
207. 

A  mere  expression  of  opinion  in  regard  to  the  In- 
terpretation of  tbe  charter  will  not  glye  one  wbo 
subscribes  on  the  faith  of  it  a  right  to  wftbdniw  In 
case  it  proyes  to  be  erroneous.  Green  yille  &  C 
R.  Co.  v.  Smith.  6  Rich.  L.  91;  North  Bastem  R.  Co. 
y.  Rodrigues,  10  Rich.  L.  278. 

Exaggerated  views  of  the  adyantagea  of  the  com- 
pany, contained  In  the  prospectus,  will  not  avail  to 
release  tbe  subscriber  if  there  was  no  material  mis- 
representation of  the  fact.  Denton  y.  MacNfii 
(1866)  L.  R.  2  Bq.  865,  14  Week.  Bep.  818, 85  Beav. 
652. 14  L.  T.  N.  S.  7L 

A  person  soliciting  subscription  before  the  or- 
ganization of  the  corporation  cannot  bind  the  cor- 
poration by  his  representation  as  to  the  manner  of 
doing  the  work.  Miller  y.  Wild  Cat  Gravel  Boad 
Co.  57  Ind.  241. 

Bepresentations  concerning  a  mine  which  are 
accurate  as  to  the  present  state  of  thinga,  but 
which  contain  highly  colored  statemeacs  as  to  the 
future  expectations  of  It  which  prove  to  be  untrue, 
are  not  such  misrepresentations  as  will  authoriae 
a  rescission  of  tbe  contract  to  take  shares  In  the 
prolecu  Jennings  v.  Brougbton  (18591)  IX  Beav. 
22  L.  J.  Ch.  N.  a.  566, 17  Jur.  90Bb 
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fense  to  his  action  based  on  the  fraudulent 
-contract. 

ArgaU  T.Jafo6«.87N.Y.110,41  Am.Rep.357. 

The  defense  of  laches  is  in  equity  only  per- 
mitted to  defeat  an  acknowledged  right  on  the 
ground  of  its  affordiDg  evidence  that  the  right 
has  been  abandoned. 

Godden  v.  KimmeU,  99  U.  8.  201,  25  L.  ed. 
431;  Cottrell  v.  Watkim,  89  Va.  801. 

Even  then  such  laches  or  lapse  of  time  must 
be  pleaded  as  a  defense,  and  proved  unless  il 
appears  upon  the  face  of  the  bill. 

WolUnsak  v.  Reiher,  115  U.  8. 101, 29  L.  ed. 
851;  Pence  v.  Langdon,  rupra;  Poster,  Fed. 
Pr.  Ist  ed.  §  108,  1  10,  pp.  175.  176;  Mudtili 
Min.  Co.  T.  Watrous,  supra;  Jonathan  Mills 
Mfg,  Go,  T.  Y^MtehuTst,  60  Fed.  Rep.  81. 

This  defense  of  laches  is  not  available  in 
equity  on  the  ground  that  complainant  by  in- 
quir}'  might  have  learned  the  facts  relieci  on 
and  filed  his  bill  earlier;  but  that  the  defend- 
ants were  under  obli^tion  to  disclose  to  him 
«iich  facts  without  mquiry,  especially  where 
the  delay  has  worked  no  inequity  to  them. 

Krohn  V.  WlUianuon,  62  Fed.  Rep.  870. 

This  doctrine  is  peculiar  to  courts  of  equity 
and  has  no  application  in  actions  at  law. 

Cook,  Stock  &  Stockholders,  2d  ed.  §  161. 


Thayer*  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

This  case  was  here  at  a  former  term,  on  a 
writ  of  error  that  was  sued  out  by  Henry  Kew- 
begin,  the  present  defendant  in  erroi*.  Jieto- 
begin  v.  heicton  Nat  Bank,  27  U.  8.  A  pp. 
712,  14  C.  C.  A.  71,  and  66  Fed.  Rep.  701. 
After  the  reversal  of  the  former  judgment,  it 
was  tried  a  second  time  before  a  iury;  and 
Newbegin,  who  was  the  plaintiff  oelow,  re- 
covered a  verdict  and  judgment.  Tb  reverse 
that  judgment,  the  Newton  National  Bank  of 
Newton,  Kansas,  and  John  Watts,  its  receiver, 
who  were  the  defendants  below,  have  brought 
the  case  here  by  a  second  writ  of  error.  In 
his  complaint  or  petition,  which  was  filed 
November  9,  1891,  the  plaintiff  charged,  in 
substance,  that  the  defendant  bank  was  in- 
debied  to  him  in  the  sum  of  $6,683.60  for 
money  lent  and  advanced  to  it  at  its  request, 
the  same  being  a  deposit  made  with  said  bank 
on  May  26,  1^0.  which  sum  it  had  promised 
and  agreed  to  repay  to  the  plaintiff  on  demand; 
that  a  demand  for  the  return  of  said  money 
was  made  prior  to  November  1,  1891;  and  that 
the  defendant  bank  had  failed  and  refused  to 
comp];jr  therewith.  The  defendant  filed  the 
following  answer  to  said  complaint: 


In  Four  Mile  Valley  B.  Co.  v.  Bailey,  12  Ohio  St. 
1306,  tbe  court  Id  conslderlDg  liability  on  notes 
which  had  beeniri^en  by  8ul)6crlber8  says  that  in 
the  ordinary  case  of  subscription  to  the  stock  of  a 
railroad  company  made  in  the  honest  but  errone- 
ous belief  Uist  the  road  will  be  oompleted,  and  be  a 
wise  investment,  publio  policy  as  well  as  good  faitb 
to  the  creditors  and  other  stockholders  of  the  cor- 
poration reqnires  that  the  subBcrlt>ers  should  be 
held  to  their  undertaking. 

Representations  in  repaid  to  future  intention, 
purpose,  or  expectations  will  not  entitle  the  sub- 
scriber to  release  from  subscriptions  Induced  by 
them«at  least  where  it  is  not  shown  they  were  fraud- 
ulently made  for  the  purpose  of  deoeivin«r  him. 
Armstronff  v.  Karshner,  47  Ohio  St.  276. 

A  promise  to  obtain  stock  for  the  subscriber  in 
another  corporation,  and  a  mistaken  estimate  as  to 
the  probable  cost  of  the  improvement,  will  not  en- 
title the  subscriber  to  rescind  his  agreement.  Cross- 
inan  v.  Penrose  Ferry  Bridge  Co.  26  Pa.  60. 

A  representation  that  the  road  will  be  completed 
to  a  certain  pointby  a  certain  time  is  not  such  as 
the  8ub8crlt)er  may  r^y  on.  Jackson  v.  Stockbridge, 
29  Tex.  8M,  94  Am.  Dec.  290. 

Statements  concerning  the  happening  of  a  future 
eyent  cannot  be  relied  on  to  avoid  Bubecrlptions 
obtained  by  an  agent  of  a  corporation,  at  least  if 
they  were  not  made  fraudulently  with  intent  to  de- 
ceive.   Jefferson  v.  Hewitt  96  CaL  686. 

Statements  by  the  one  procuring  the  subBcriptions 
that  the  road  would  be  economically  built,  and 
would  be  a  good  investment  and  would  pay  dlvi- 
dends,  although  they  proye  untrue,  wiU  not 
relieve  one  who  subscribed  on  the  faith  of  them 
from  his  contract.  Weston  ▼.  Ctolumbus  South, 
era  R.  Go.  90  Ga.  289. 

Representations  by  the  one  procuring  the  sub- 
scription as  to  the  kind  of  road  which  wiU  be  built, 
although  untrue,  will  not  be  sufficient  to  relieve  the 
subscriber  from  his  liability  if  he  nude  no  condi- 
tion that  such  would  be  the  fact.  Bell  y.  Amertcus, 
P.*L.R.B.Oo.76Ga.7B4. 

A  representation  as  to  the  future  plans  of  the 
^irporation  cannot  be  relied  on  by  the  subscriber. 
Plscataqua  Ferry  Co.  v.  Jones,  89  N.  H.  4B1. 

nepresentatlons  in  laudation  of  the  financial 
SQheme  of  a  building  and  loan  association,  made  for 
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I  the  purpose  of  inducing  persons  to  be  members  of 
it,  if  made  to  persons  who  have  in  their  possession 
copies  of  the  articles  of  association  and  by-laws  of 
the  concern,  will  not.  although  experience  proves 
them  to  have  been  fallacious,  be  regarded  as  so  far 
fraudulent  as  to  entitle  one  who  becomes  a  mem* 
ber  to  withdraw  from  the  scheme.  WInget  y.  Quln- 
Oy  Bldg.  &  H.  A890.  U8  111.  67. 

A  representation  that  the  corporation  has  stook 
enough  to  complete  the  road  is  a  mere  matter  of 
opinion  upon  which  the  subscritwr  has  no  right  to 
rely.    Hardy  v.  Merrlweather,  14  Ind.  206. 

A  representation  that  sufficient  solvent  stock  has 
been  subscribed  to  insure  the  speedy  completion  of 
the  road  will  not  entitle  one  who  subscnbed  on  the 
faith  of  it  to  withdraw  his  subscription.  Brownlee 
V.  Ohio,  I.  ft  I.  R.  Co.  18  Ind.  68;  Blsh  v.  Bradford,  17 
Ind.  490. 

'  Representations  as  to  the  manner  of  construct- 
ing the  road  are  not  of  such  a  character  that  the 
sub«crlber  has  a  right  to  rely  on  them.  iV)z  v* 
AUensvlUe,  C.  S.  ft  V.  Tump.  Co.  46  Ind.  81. 

In  Goff  V.  Hawkeye  Pump  ft  W.  M.  Co.  62  Iowa, 
091,  the  subscriber  claimed  the  right  to  rescind  be- 
cause he  was  told  that  the  corporation  was  going  to 
put  a  certain  amount  of  money  into  the  business, 
which  was  not  done,  and  the  court  held  that  there 
was  not  sufficient  ground  for  his  discharge. 

Astatement  by  the  president  of  the  company  at 
a  publio  meeting  that  If  a  tax  Is  carried  it  will  be 
deducted  from  the  subscriptions,  and  that  if  it  is 
not  carried  the  subscribers  would  not  have  their 
subscription  to  pay,  does  not  amount  to  such  a 
fraudulent  misrepresentation  as  will  relieve  a  sub- 
scriber from  his  obligation.  Vicksburg,  8.  ft  T. 
B.  Co.  Y.  McKean,  ^Z  La.  Ann.  686. 

A  mere  holding  out  by  the  agent  of  flattering 
prospects  Is  not  ground  of  avoidance.  Hughes  v. 
Antietam  Mfg.  Co.  84  Md.  816i 

A  representation  as  to  the  possibilities  of  a  water 
power  made  after  surveys  and  estimates  by  engi- 
neers, which  proves  to  be  too  large  but  which  was 
made  in  good  faith,  will  not  entitle  one  who  sub- 
sorit)es  on  the  faith  of  it  to  repudiate  his  agreement 
to  take  shares.  Salem  Mill  Dam  Corp.  v.  Bopes,  9 
Pick.  187, 19  Am.  Dec.  86a 

Bepresentations  as  to  the  character  of  a  steam*  ^ 
boat  which  the  corporation  Is  to  purchase  and  run. 
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'*Now  comes  the  defendant  the  Newton  | 
I^ational  Bank,  .  .  .  and,  for  its  answer ! 
to  the  petition  of  the  plaintiff,  denies  each  and 
every  allegation,  matter,  and  thing  therein  con- 
tained, baid  defendant,  further  answering, 
says  that  on  or  about  May  26, 1890,  said  plain- 
tiff did  deposit  $6,683.60  with  said  defendant 
for  a  special  purpose,  to  wit,  to  purchase  and 
pay  for  sixty-two  shares  of  the  capital  stock  of 
said  bank,  and  that  afterwards  said  sum  of 
money  so  deposited  as  aforesaid  was,  at  the 
special  instance  and  direction  of  said  plaintiff, 
and  with  his  absent  and  approval,  disposed  of 
and  appropriated  by  said  defendant  in  pay- 
ment for  said  sixty-two  shares  of  the  capital 
stock  of  the  defendant  bank.  Wherefore  said 
defendant  pray?  for  a  judgment  for  costs." 

To  the  foregoing  answer  the  plaintiff  replied, 
in  substance,  that  about  the  month  of  May, 
1890,  the  defendant  bank,  being  then  in  em- 
barrassed circumstances,  invited  subscriptions 
to  a  proposed  increase  of  its  capital  stock 
from  $100,000  to  $200,000;  that  such  sub- 
scriptions were  invited  for  the  fraudulent  pur- 
pose of  replacing  a  portion  of  the  original 
capital  of  the  bank  that  had  become  greatly 
impaired;  that  the  plaintiff  was  a  resident  of 


the  city  of  Defiance,  state  of  Ohio;  that  he  was 
induced  to  subscribe  for  sixty-t  wo  shares  of  said 
increased  stock,  and  in  payment  therefor  to 
deposit  the  sum  of  $6,683.60  with  the  defend- 
ant bank,  by  means  of  certain  false  and  fraud- 
ulent representations  that  were  made  to  him 
by  the  cashier  of  said  bank  touching  its 
financial  condition  and  solvency.  The  repre- 
sentations 80  made  were  set  forth  in  detail  in 
the  reply.  The  plaintiff  averred  that  he  made 
the  deposit  aforesaid  on  May  26,  1890:  that 
sixty-two  shares  of  stock  in  said  bank  were  is- 
sued to  him  on  July  22. 1890:  that  he  did  not 
discover  the  fraud  that  had  been  perpetrated 
until  late  in  the  fall  or  early  winter  of  the  year 
1890,  whereupon  he  demanded  from  the  de- 
fendant bank  a  return  of  the  money  ^hat  had 
been  deposited  with  it,  which  demand  was  re- 
fused; that  he  subsequently  returned  to  said 
bank  the  certificates  of  stock  that  had  been  is- 
sued to  him,  indorsing  thereon  that  they  were 
"returned  for  cancelation";  that  the  defendant 
bank  received  and  accepted  said  certificates; 
and  that  it  thereby  became  estopped  and  pr^ 
eluded  from  asserting  that  the  plaintiff  had  as- 
sented to  the  appropHaiion  of  said  money  so 
deposited  in  payment  for  stock,  as  was  alleged 


which  when  the  boat  arrives  prove  to  be  false,  wfU 
not  entitle  tbesutieorlber  to  rescind  his  contract, 
Blnce  they  are  either  mere  matters  of  opinion  upon 
which  he  has  do  right  to  rely,  or  the  corporation  in 
acoeptlDff  the  boat  delivered  is  his  agent  and  he 
cannot  as  against  creditors  repudiate  its  act.  Saf- 
fold  V.  Barnes,  39  Miss.  309. 

Mere  promises  as  to  the  future  achievements  of 
the  corporation  will  not,  although  they  prove  to  be 
false,  entitle  a  subscriber  to  avoid  his  subscription. 
Pickering  v.  Templeton,  2  Mo.  App.  424. 

Representations  by  tho  agent  as  to  the  value  of 
a  land  grant,  and  as  to  the  assets  of  the  corpora- 
tion, are  mere  matters  of  opinion,  and  a  person 
8ut)6cribiDg  for  stock  has  no  right  to  reiy  on  them. 
Walker  v.  Mobile  &  O.  R.  Co.  84  Miss.  845. 

Bxpressions  of  opinion  as  to  the  location  of  a 
railroad  will  not  autborize  the  subscriber  to  with- 
draw his  subscription,  unless  they  were  known  to 
be  false,  and  were  made  with  fraudulent  intent. 
Montgomery  Southern  R.  Co.  v.  Matthews,  77  AJa. 
867,  64  Am.  Rep.  ea 

Representations  as  to  the  proposed  location  of  a 
railroad  are  mere  matters  of  opinion  upon  which 
the  subscriber  has  no  right  to  rely.  Eakright  v. 
liOgansport  ft  K.  I.  R«  Co.  18  Ind.  404;  Carlisle  v. 
Evansville,  I.  &  C.  8.  L.  R.  Co.  Id.  477. 

A  representation  that  a  plank  road  will  be  built 
Ifl  a  mere  matter  of  opinion  upon  which  the  sub- 
scriber has  no  right  to  rely.  McAllister  v.  Indian- 
apolis &  C.  R.  Co.  16  Ind.  11. 

But  It  has  been  held  that  subscriptions  to  the 
stock  of  a  plank  road  company,  which  are  induced 
by  fraudulent  declarations  by  the  president  and  a 
director  of  tbe  road  as  to  the  Intended  route  of 
the  road,  may  be  rescinded  on  the  ground  of  fraud. 
Rives  V.  Montgomery  South  PL  Road  Co.  80  Ala.9S. 

Right  to  rely  on  representations. 
If  the  charter  contains  certain  provisions  as  to 
tbe  location  of  tbe  route  of  a  railroad,  a  sukjscriber 
cannot  rely  on  the  representation  of  the  soliciting 
agent  as  to  what  route  is  to  be  chosen.  Ellison  v. 
Mobile  &  O.  R.  Co.  86  Miss.  572. 

A  representation  tbat  only  a  small  proportion  of 
the  subscription  could  be  called  In  under  the  sub- 
Bcrlptlon  contract  connot  be  relied  on  by  one  who 
bad  an  opportunity  to  examine  tbe  contract,  but 
neglected  to  do  so.  Mullen  v.  fieecb  Grove  Driv* 
mg  Park,  64  Ind.  2Q& 
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A  represeutation  tbat  tbe  subscription  contract 
SCives  tbe  right  to  pa}*  the  subscription  ia  money  or 
property  is  not  so  peculiarly  within  the  knowledge 
of  tbe  company  tbat  the  subscriber  has  a  right  to 
rely  on  it.  Tbornburgh  v.  Newcastle  ft  D.  &  Co. 
U  Ind.  489. 

A  representation  that  the  person  having  the  con- 
tract to  build  the  road  would  complete  it  without 
any  advance  from  the  corporation  is  not  one  upon 
which  reliance  would  bo  placed  so  as  to  make  it 
material.    Andrews  v.  Ohio  A  M.  R.  Co.  14  Ind.  16IL 

A  representation  tbat  another  corporation  would 
furnish  aid  which  it  had  no  power  to  do  cannot 
avail  to  relieve  the  subscriber  from  his  obligation, 
since  the  question  of  its  power  was  a  question  of  law 
upon  tbe  representation  as  to  which  the  subscriber 
bad  no  right  to  rely.  Johnson  v.  Craw  fords  viUe,  F. 
K.  *  Ft.  W.  R.  Co.  U  Ind.  280. 

Propositions  by  tbe  directors  to  do  things  which 
theyi^re  prohibited  by  statute  from  doing  cannot 
be  relied  on  by  subscribers  as  misrepresentation* 
which  will  relieve  them  from  liability.  Peters  ▼. 
Lincoln  &  N.  W.  R.  Co.  14  Fed.  Rep.  819. 

It  is  no  defense  to  a  suit  for  rescission  that  the 
plaintiff  might  have  known  the  truth  by  a  proper 
inquiry.  Central  R.  Co.  v.Kisch  (1867)  L.  R. 2  H.  L.  99, 
36  L.  J.  Ch.  N.  S.  849,  16  L.  T.  N.  8.  GOO,  15  Week. 
Rep.  821. 

Misrepresentations  as  to  matters  of  law  alfecting 
the  contract  will  not  relieve  tbe  subscriber  from 
bis  obligation.  Upton  v.  Tribilcock,  91  U.  S.  46i,  28 
L.ed.  203. 

Intentional  misstatement  as  to  the  legal  effect  of 
tbe  subscription  contract  will  not  entitle  the  8ut>- 
scriber  to  a  release.  Clem  v.  Newcastle  A;  D.  R.  Co. 
9  Ind.  488, 68  Am.  Dec.  653;  New  Albany  A;  a  R.  Co. 
V.  Fields,  10  Ind.  187;  Evansville,  L  &  a  8.  L.  R. 
Co.  V.  Posey,  12  Ind.  863. 

AUsrepresentations  not  sole  inducement  in  contra^ 

If  tbe  misrepresentation  materially  influenced 
tbe  subscription  it  may  be  rescinded,  although  it 
was  not  the  sole  Inducing  cause.  Carling  v.  Lon- 
don &  L.  Bank  (1887)  66  L.  J.  Ch.  N.  S.  321, 56  L.  T. 
N.  8. 116, 86  Week.  Rep.  844. 

The  mere  fact  that  the  fraudulent  statement 
was  not  the  sole  inducement  for  the  taking  of 
stock  will  not  defeat  the  right  to  revoke  tbe  sub- 
scription if  it  was  a  material  part  of  such  induce- 
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in  its  answer.  On  these  issues  the  case  was 
tried  to  a  jury,  which  returned  a  verdict  in  the 
plaintiff's  favor  for  the  full  amount  claimed  in 
his  petition. 

The  defendants  helow,  who  are  the  plaintiiTs 
in  error  here,  have  conceded  in  this  court  that 
tbe  plaintiff  was  induced  by  false  and  fraudu- 
lent representations  to  become  a  purchaser  of 
sixty-two  shares  of  stock  in  the  defendant  bank. 
No  controversy,therefore,  arises  over  that  issue. 
Tbe  defendants  contend,  however,  that  the 
plaintiff  cannot  recover,  and  that  the  court 
should  have  directed  a  verdict  in  their  favor  on 
the  following  grounds:  First,  because  the 
plaintiff  was  not  diligent  in  discovering  the 
fraud  that  had  been  practised,  and  because  he 
was  not  sufficiently  prompt  in  rescinding  his 
subscription  after  discovering  the  fraud:  and, 
second,  because  the  insolvency  of  the  bank  is  a 
bar  to  a  recovery  for  the  fraud  practised  upon 
the  plaintiff  in  inducing  him  to  become  a  sut>- 
fcriber  for  stock.  These  are  the  main  propo- 
sitions on  which  the  defendants  below  appear 
to  have  relied  to  defeat  a  recovery,  and  tbey 
are  the  principal  questions  that  have  been  dis- 
cussed on  the  present  appeal. 

The  fiist  of  these  propositions,  in  our  judg- 
ment,   is  untenable.     The    plaintiff   had  .no 


reason  to  suppose  that  a  fraud  had  been  perpe- 
trated until  the  bank  failed,  on  Novemlxsr  25, 
1890;  and  it  is  most  likelv,  we  think,  that  some 
time  elapsed  after  the  failure  before  he  was 
fullv  advised  of  the  financial  condition  of  the 
bank  in  May,  1890,  when  he  was  induced  to 
make  his  subscription.  The  plaintiff  resided 
in  Ohio,  and  much,  if  not  all,  of  the  informa- 
tion which  he  sought  to  obtain  relative  to  the 
affairs  of  the  bank  in  May,  1890,  had  to  be  ac- 
quired b^  correspondence.  In  the  course  of 
his  inquiries  relative  to  the  condition  of  the 
bank,  he  learned  for  the  first  time  that  the 
stock  certificates  which  he  held  had  been  is- 
sued before  the  corporation  had  acquired  the 
requisite  authority  from  the  comptroller  of  the 
currency  to  increase  its  siock.  This  informa- 
tion led  him  to  make  a  prolonged  effort  to  ob- 
tain a  decision  from  the  comptroller  of  the 
currency  to  the  effect  that  he  was  not  a  stock- 
holder, and  that  the  stock  standing  in  his  name 
was  utterly  void.  After  tbe  comptroller  had 
declined  to  thus  decide,  the  plaintiff  took  im- 
mediate steps  to  bring  a  suit  against  tbe  de- 
fendant bank  for  the  purpose  of  rescinding  his 
stock  subscription  on  tbe  ground  of  fraud,  and 
for  the  purpose  of  recovering  the  amount  of  his 
deposit.    A  bill  of  that  character  was  prepared 
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Gase  aSaS)  8  DeG.  &  J.  887, 5  Jur. 


Variance  between  prospectus  and  articles, 

Tbe  subscriber  cannot  fake  advantage  of  any 
variance  between  tbe  prospectus  and  tbe  articles 
of  tbe  asBoclition,  but  in  reference  to  documents 
referred  to  in  the  prospectus,  and  tbe  contents  of 
whicb  are  not  set  out,  but  tbe  purport  of  wbich  is 
assumed  to  l)e  stated,  tbe  subscriber  may  rely  upon 
the  statements  iriven,  and  If  they  are  false  be  may 
be  relieved  from  his  obligratiou.  Kisch  v.  Central 
R.  Co.  (1865)  8  De  G.  J.  &  S.  122, 84  L.  J.  Ch.  N.  S.  545, 
11  Week.:Kep.  1006,  U  Jur.  N.  8.  646.  12  L.  T.  N. 
S.  801. 

Insolvent  concern. 

Giving  out  a  statement  showing  a  large  balance 
in  favor  of  the  company,  and  that  It  is  in  a  flour- 
ishing condition,  when  it  is  in  fact  insolvent,  will 
relieve  one  who  subscribed  on  the  faith  of  it  from 
bis  obligation.  Ayre's  Case  (1858^  27  L.  J.  Ch.:N.  S. 
«79. 25  Beav.  613, 4  Jur.  N.  S.  596. 

Where,  after  the  objects  of  tbe  company  have 
failed  and  it  1b  insolvent,  other  persons  are  Induced 
to  join  the  concern  on  misrepresentations  as  to  its 
flourishing  condition,  tbey  may  be  relieved  from 
liability  as  contributones.  Beirs  Case  (1856)  23 
£eav.3Gu 

Bepresentaticns  as  to  members  of  campanv* 

False  claims  that  certain  persons  named  are  di- 
rectors, and  that  tbe  London  share  list  is  closed, 
will  entitle  one  who  subscribed  on  tbe  faith  of  such 
statements  to  repudiate  bis  engagement.  Blake*8 
€ase  (1865;  84  Beav.  639. 

A  false  statement  that  certain  persons  are  mem- 
bers of  the  council  of  administration,  which  Is 
relied  on,  will  give  tbe  subscriber  a  right  to  have 
bis  name  taken  from  the  list  and  bis  njoney  re- 
turned. Re  Metropolitan  Coal  Consumers*  Asso. 
(1889)  68  L.  T.  N.  8. 80,  Affirmed,  63  L.  T.  N.  8.  429. 

A  misstatement  of  tbe  names  of  the  directors  in 
the  prospectus  is  an  Important  misrepresentatioiL 
Be  Land  Credit  Co.  (1866)  U  Week.  Rep.  957. 

If  at  the  date  of  tbe  issuance  of  the  prospectus 
others  than  those  named  therein  as  directors  are 
acting  as  such.  It  will  be  a  misrepresentation  which 
«3L.R.A. 


will  entitle  one  who  subscribes  on  tbe  faith  of  it  to 
repudiate  his  contract.  Re  Johannesburg  Hotel 
Co..  Sarle's  Case.  8  By.  ft  Corp.  L.  J.  197. 

Misrepresentations  as  to  tbe  persons  who  are  di- 
rectors will  entitle  one  who  relies  on  them  to 
rescind  hto  contract.  Re  Scottish  Petroleum  Co. 
L.  B.  23  Ch.  Dlv.  413,  49  L.  T.  N.  8. 848,  81  Week. 
Hep.  846. 

A  statement  of  the  list  of  council  of  administra- 
tion containing  the  names  of  certain  well-known 
persons  who  subsequently  refuse  to  become  such 
will  authorize  a  rescisHlon  of  subscriptions  made 
on  the  faith  of  those  names,  if,  although  tbe  pro. 
ject  was  not  then  perfected,  the  intention  was  to 
convey  tbe  idea  that  such  persons  bad  so  far  ap- 
proved the  plan  as  to  be  willing  to  become  mem- 
bers of  tbe  council.  Re  Metropolitan  Coal  Con- 
sumers* Asso.  64  L.  T.  N.  6.  561. 

A  representation  that  a  person  of  wide  reputation 
for  sagacity  and  business  affairs  had  agreed  to 
subscribe  for  a  large  number  of  shares  of  the 
stock,  without  disclosing  tbe  fact  that  tbe  shares 
were  to  be  given  to  him.  Is  such  a  fraud  that  one 
who  relies  on  it  in  making  his  subscription  may 
rescind  his  contracu  Coles  v.  Kennedy,  81  Iowa« 
360. 

In  Matthew*s  Case  (1850)  8  De  G.  ft  8.  234,  it  Is  sug- 
gested that  tbe  circumstance  that  certain  persons 
are  without  their  consent  advertised  as  being  pro- 
visional directors  of  toe  company  is  not  sufficient 
to  remove  from  the  list  of  contributorles  tbe  name 
of  a  person  who  was  induced  to  take  shares  by  the 
advertisement. 

A  representation  that  certain  special  individuals 
will  execute  the  deed  of  settlement  of  the  company 
as  shareholders,  although  such  persons  refuse  to 
do  so,  is  nbt  such  fraud  as  will  relieve  a  subecriber 
from  liability.    Gibson's  Case  a858)  2  De  G.  ft  J.  275. 

False  and  fraudulent  representations  that  neigh- 
bors and  friends  of  the  intending  subscriber  have 
agreed  to  take  stock,  is  not  such  a  misrepresenta- 
tion as  will  entitle  him  in  case  be  subscribes  to 
have  bis  subscription  canceled.  Haskell  v.  Worth- 
ington,  94  Mo.  660. 

Representations  as  to  capital  stock. 

Misstatements  as  to  the  amount  of  capital  that 
bas  been  subscribed,  and  as  to  the  amount  that  baa 


ID  fjDio.  aDQ  was  seni  u>  j^ansas  some  ume  id 
May»  1891,  to  be  there  filed.  Before  it  had 
been  filed,  however,  represeotationB  were  made 
to  the  plaiDtift  by  Messrs.  Ives  aod  Philbrick, 
who  represeoted  other  stockholders  of  the  baok, 
to  the  effect  that  his  attitude  with  respect  to 
the  shares  of  stock  then  standing  in  his  name 
upon  the  books  of  the  bank  was  preventing  a 
reorganization  of  the  bank  and  a  resumption 
^  of  business.  When  such  representations  were 
made  in  behalf  of  the  other  shareholders,  a 
scheme  to  reorganize  the  bank  with  a  reduced 
capita]  of  1100,000  was  then  well  advanced, 
and  was  subsequently  consummated.  The 
bank  resumed  business  on  July  1, 1891,  with  a 
reduced  capital  of  $100,000  but  failed  a  second 
time  on  December  15.  1892.  When  the  plain- 
tiff was  appealed  to  by  other  shareholders  to 
take  no  action  that  would  prevent  a  reorgan- 
ization of  the  bank  by  them,  he  supposed  that 
a  suit  had  been  commenced  by  his  attorney  in 
Kansas  to  cancel  his  subscription.  He  accord- 
ingly replied  to  Messrs.  Ives  and  Philbrick  aa 
follows: 

"Defiance,  Ohio.  May  29,  1891. 
"Ives  A  Philbrick,  Washington,  D.  C: 
"The  sixty-two  shares  may  be  taken  out  of 
court  on  express  condition  that  I  am  held  free 


irom  ail  iiaouicy,  ana  sun  go  on  witnout  preja- 
dice  to  my  recovery  aa  a  depositor  against  ibe 
bank,  which  shall  appear  in  the  suit  instead  of 
the  receiver,  if  all  cannot  agree  on  other  terms 
hereafter.  Henry  New  begin." 

Subsequently,  on  July  27,  lt)91,  the  piaintilT 
transmitted  the  certificates  representing  the 
sixty* two  shares  of  stock  now  in  question  u> 
the  president  of  the  defendant  bank.  The 
stock  was  so  transmitted  to  the  bank  at  it» 
instance,  to  enable  it  to  perfect  the  scheme  of 
reorganization.  It  furthermore  appears  that 
the  stock  was  delivered  to  the  bank  under  az» 
agreement  that  it  should  be  accepted  and  can- 
celed without  prejudice  to  the  plaintiff's  right 
to  maintain  a  suit  against  the  bank  on  account 
of  the  alleged  fraud  whereby  he  had  been  in- 
duced to  become  a  subscriber  for  the  same^ 
During  tbe  period  which  elapsed  between  the 
first  failure  of  the  bank  and  the  commenoe- 
ment  of  this  suit,  in  November,  1891,  the 
plaintiff,  on  several  occasions,  notified  the  offi- 
cers of  the  defendant  bank  that  he  was  not  a 
stockholder  therein,  that  he  had  declined  to  be 
treated  as  a  stockholder,  and  that  he  should 
hold  the  bank  responsible  for  the  fraud  that  it 
had  perpetrated  in  inducing  him  to  become  a 
subscriber  to  its  stock.    Moreover  the  testi- 


been  paid  for  property,  will  relieve  the  subecriber 
from  liability.  Kent  v.  Freehold  Land  &  B.  M.  Co. 
(1867)  L.  K.  4  Eq.  588, 17  L.  T.  N.  S.  77. 

A  statement  tbat  a  lar^e  part  of  the  capital  has 
been  subscribed  by  the  directors  and  their  friends, 
when  In  fact  they  bavesutwcribed  buta  small  part, 
is  a  material  misrepresentation.  Henderson  v.  La- 
con  (1868)  L.  B.  5  Bq.  248, 18  L.  T.  N.  S.  527, 16  Week. 
Rep.  828. 

An  executed  sutMcription  to  the  stock  of  a  rail- 
road company  may  be  set  aside  if  induced  by  posi- 
tive statements  that  a  certain  amount  of  stock  had 
been  sutMcribed  for,  and  that  the  road  was  under 
contract,  which  staten^ents  were  false.  Nugrent  v. 
ClncinnaU,  H.  ft  I.  8.  L.  R.  Co.  2  Disney  (Ohio)  dOi. 

If  the  prospectus  of  a  railroad  enterprise  states 
tbat  there  are  tobe  25,0(X)  shares,  when  In  fact  only 
16«000  are  taken,  and  that  a  majority  of  the  owners 
of  the  iand  through  which  the  road  is  to  run  are  in 
favor  of  it,  when  in  fact  they  are  opposed  to  it,  so 
that  the  enterprise  fails,  there  is  such  misrepresen- 
tation as  to  entitle  the  subscriber  to  a  return  of  his 
money.  Cridland  v.  Lord  De  Mauley  (1848)  1  Ue  6. 
ft  S.  459. 17  L.  J.  Ch.  N.  8. 190. 

Although  the  prospectus  states  tbat  the  capital 
wiii  consist  of  60,0(X)  shares,  when  at  the  time  the 
defendant  executes  bis  agreement  deposits  had 
been  made  on  only  18,160,  and  subscriptions  had 
been  made  for  only  86,000,  withholding  of  this  in- 
formation  will  not  entitle  him  to  relief  from  his 
agreement.  Vane  v.  Cobbold  (1848)  1  Bzoh.  798,  12 
Jur.  60, 5  BaUw.  Gas.  299, 17  L.  J.  Exch.  N.  8. 97. 

If  the  prospectus  sets  out  a  scheme  for  a  company 
with  120,000  shares,  and  the  allotment  is  of  only 
68.G00  shares,  although  the  advertisement  in  the 
paper  is  that  all  the  shares  have  been  allotted,  the 
allottee  on  discovering  the  facts  may  repndiate  his 
agreement  and  recover  back  his  deposit  on  the 
ground  of  fraud.  Wontner  v.  Shairp  (1847)  4  0.  B. 
404. 

The  fact  tbat  shares  are  allotted  when  only  900 
have  been  applied  for,  when  the  prospectus  states 
that  the  first  issue  will  be  10,000  is  not  such  a  fraud 
as  will  entitle  a  subscritMr  to  t>e  taken  off  the  list 
of  contributories.    Lyon*s  Case  (1866)  36  Beav.  646. 

In  Watts  V.  Salter  (18G0)  10  C.  B.  477, 20  L.  J.  C.  P. 
43,  in  which  the  scheme  was  for  a  company  of  not 
exceeding  86,000  shares,  and  only  18,969  had  been  al- 
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lotted,  the  court  says,  tbat  having  signed  the  deed 
the  allottee  was  bound,  unless  he  was  induced  by 
fraud  or  misrepresentation  to  execute  it,' and  tbat 
since  the  question  of  fraud  was  not  left  to  th6  jury 
it  was  not  up  for  consideration,  and  that  therefore 
the  verdict  in  favor  of  the  allottee  was  erroneous* 
A  statement  tbat  a  certain  number  of  shares  of 
the  stock  have  been  sold  at  not  leas  than  a  certain 
price  per  share,  when  a  number  of  the  shares  were 
sold  at  a  much  less  price.  Is  such  a  fraud  as  will  en- 
title the  subscriber  to  rescind.  Wenstrom  OonaoL 
Dynamo  ft  M.  Co.  v.  Pumell,  75  Md.  lUL 

Misleading  thouoh  true. 

A  statement  true  to  the  letter,  but  in  substance 
a  representation  put  for  ward  to  mislead  the  public, 
is  sufficient  ground  for  canceling  a  subscriprtoa 
made  on  the  faith  of  it.  Boss  v.  Estates  fnvest.  Co. 
(1867)  86  L.  J.  Ch.  N.  8. 54, 15  Week.  Bep.  104, 15  L.  T. 
N.  8.  272. 

And  that  decision  was  affirmed  in  Roes  v.  Bstatea 
Invest.  Co.  (1868)  H  B.  8  Ch.  682,  87  L.  J.  Gb.  N.8. 
878, 16  Week.  Rep.  1151, 19  L.  T.  N.  8.  (O,  where  the 
court  held  that  if  for  the  purpose  of  making  a 
statement  in  the  prospectus  that  more  than  on» 
half  of  the  shares  have  been  subscribed,  one  person 
makes  the  subscription  with  the  understanding 
tbat  the  shares  are  to  be  allotted  to  third  persons  aa 
they  subscribe,  with  the  hope  that  enough  aub- 
soribers  will  be  obtained  to  take  up  all  of  the 
shares,  the  statement  is  so  far  fraudulent  aa  to  en- 
title one  who  subscribes  on  the  faith  of  it  to  repu- 
diate his  subscription. 

Although  the  implication  from  a  statement  In  the 
prospectus  may  be  untrue,  yet  if  from  other  infor- 
mation in  the  prospectus  the  true  state  of  the  case 
maybe  determined  there  is  not  such  a  misrepresen- 
tation as  will  entide  a  subscriber  to  have  bis  name 
removed  ftom  the  list.  Green  v.  General  Provident. 
Assur.  Co.  18  L.  T.  N.  8. 500. 

SiOu  hut  innocently  tnade. 

The  representation  must  have  been  knowingly 
false;  so  where  the  prospectus  of  a  steamship  com- 
pany stated  tbat  a  contract  for  carrying  mails  had 
been  obtained,  which  afterwards  proved  to  be  ille- 
gal and  was  not  oonOrmed  by  the  government,  th» 
subscriber  was  not  relieved  from  his  subscription. 
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Lony  sbows  that  De  took  oo  part  in  the  scheme 
t,o    reorganize  the  bank,  and  that  he  notified 
tlio«ae  who  solicited  him  to  Join  in  the  reorgan- 
ization, by  paying  an  assessment  on  his  stock, 
tbiat  be  would  waive  none  of  his  rights,  that  he 
^^ould  not  nay  the  assessment,  and  that,  for  all 
purposes  of  reorganization,  those  concerned  in 
t,lie  scheme  must  consider  the  shares  of  stock 
'^liich  stood  in  his  name  on  the  books  as  can- 
oelcd.     So  far  as  the  evidence  before  us  dis- 
oloses,   the  plaintiff   consistently  maintaioed 
til  at  he  was  not  a  shareholder,  and  that  the 
l^aiik   was  liable  to  him  for  the  amount  of 
money  which  he  had  paid  on  account  of  his  sub* 
soxiption.  In  view  of  the  facta  and  circumstances 
t.o  which  we  have  tb us brieflj^ad  verted,  we  think 
\%  clear  that  the  questions  whether  the  plaintiff 
exercised  reasonable  diligence  in  discovering 
ilie  fraud,  and  in  electing  to  cancel  his  subscrip- 
tion after  he  became  aware  that  he  had  been  de- 
f  raaded,  were  properly  submitted  to  the  jury, 
m.iid  that  the  verdict  on  these  issues  must  be 
accepted  as  conclusive.     Questions  such  as 
these  are  usually  questions  for  the  jury.  Courts 
of  law  cannot  undertake  to  decide  them,  as 
questions  of  law,  when  any  doubt  is  raised 
'by  the  testimOhy  as  to  whether  a  person  has 
exercised  proper  diligence.     We  think  that  the 


record  now  before  us  fails  to  show  that  any 
act  was  done  or  performed  by  the  plaintiff, 
subsequent  to  the  discover v  of  the  frauds 
which  would  have  warranted  the  court  in  de- 
claring, as  a  matter  of  law,  that  the  plaintilT 
had  elected  to  aflSrm  his  subscription;  and  we 
think  it  equally  clear  that  the  jury  were  enti- 
tled to  determine  whether  the  plaintiff  waa 
guilty  of  any  want  of  diligence,  either  in  dis- 
covering the  fraud,  or  in  notifying  the  de- 
fendant bank  of  his  intention  to  rescind,  or  in 
bringing  a  suit  for  that  purpose  after  the  fraud 
was  discovered. 

A  more  important  question,  to  be  next  con- 
sidered, is  whether  the  circuit  court  should 
have  directed  a  verdict  for  the  defendants  on 
the  ground  that  the  insolvency  of  the  defendant, 
bank,  occurring  before  the  suit  was  filed,  pre- 
cluded the  plaintiff  from  rescinding  his  stock 
subscription.  It  has  become  the  settled  rule- 
in  Eo^land.  since  the  decision  in  Oakes  v. 
Turqunnd,  L.  H.  3  H.  L.  325,  844,  that  a  suit 
to  rescind  a  stock  subscription  on  the  ground 
of  fraud  cannot  be  maintained  by  a  stock- 
holder, no  matter  what  diligence  he  may  have- 
shown,  after  proceedings  have  been  tafcen  to- 
liquidate  the  affairs  of  the  corporation  on  the 
ground  of   its  insolvency,  inasmuch  as   the* 


Kennedy  v.  Panama,  N.  Z.  ft  A.  Royai  Mall  Oo. 
C1887)  L.  R.  2  Q.  B.  680,  att  L.  J.  Q.  a  «»,  17  L.  T.  K. 
8.  62,  8  Best  ft  S.  571.  The  court  says  an  Inoooent 
mtorepreeentation  does  not  authorise  a  rescisBlon 
unless  there  is  a  complete  difference  in  substance 
between  what  was  supposed  to  be  and  what  was 
taken,  so  as  to  constitute  a  failure  of  coosideratlon. 

Where  the  information  as  to  the  property  was 
obtained  from  the  vendor,  whose  report  was  ap- 
pended to  the  prospectus  and  deceived  the  promot- 
ers as  well  as  the  subscriber,  the  subscriber  is  not 
entitled  to  have  his  name  taken  from  the  list.  Ex 
paru  Vickers  (1887)  56  L.  T.  N.  8. 816. 

A  report  by  the  directors  of  a  bank  showing  a 
lanre  dividend  and  a  bonus,  anda  larfre  addition  to 
the  reserve  fund  which  is  erroneous,  so  that  the 
bank  stops  payment  in  a  short  time  afterwards,  is 
not  such  a  misrepresentation  that  a  person  who 
took  additional  abares  on  the  faith  of  It  can  have 
hia  sutwcrtption  canceled.  JaclKSon  v.  Tarquand 
(1M»)  U  R.  4  H.  L.  805.  89  L.  J.  Ch.  N.  8. 11.  This 
ruling  was  placed  on  the  ground  that  the  directors 
act  in  good  faith,  and  that  the  misrepresentation 
was  not  knowingly  false. 

But  in  an  action  for  reM^iasion  on  the  ground  of 
misrepresentation  it  is  not  necessary  to  show  that 
the  company  knew  of  the  untruth  of  the  misstate- 
ment. Re  Metropolitan  Goal  Consumers*  Asso.  64 
L.  T.  N.  8.  661. 

If  the  directors  give  certain  information  oon- 
cerntng  distant  property  as  a  fact,  the  sutiecriber 
may,  if  it  is  untrue,  rescind  his  contract,  although 
the  directors  were  ignorant  of  the  untruth.  Reese 
River  Silver  Min.  Co.  v.  Smith  (1889)  L.  R.  4  H.  L.  71, 
ao  L.  J.  Ch.  N.  8. 849. 

Defrauding  third  person. 

It  is  no  ground  for  relief  to  a  shareholder  that  the 
rights  of  the  company  were  procured  from  the 
government  by  misrepresentation.  Macbride  v. 
Lindsay  (1868)  9  Hare,  674, 16  Jur.  685. 

OmittionB  and  tuppreseions. 

To  make  mere  nondisclosure  in  a  prospectus 
ground  for  rescission  it  must  be  such  as  to  render 
the  prospectus  misleading.  McKeown  v.  Boudard 
Peveril  Oear  Co.  65  L.  J.  Ch.  N,  S.  416,  Affirmed  In 
66L.  J.  Ch.N.  8.785. 
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If  the  prospectus  contains  misinformation,  or 
falls  to  state  all  the  facts  which  it  is  necessary  for 
the  subscriber  to  know,  he  will  not  be  held  to  hia 
contract.  New  Brunswick  ft  C.  R.  ft  Land  Co.  v. 
Muggerldge  (I860)  1  Brew,  ft  8. 86».  7  Jur.  N.  8. 182,  df^ 
L.  J.  Ch.  N.S.242, 9  Week.  Rep.  186,  8  L.  T.N.  8. 661. 

In  case  jS6,000  are  allowed  for  promoting  expensea 
out  of  a  total  cash  purchase  price  of  the  prop- 
erty of  £31,000,  and  that  fact  is  not  stated  in  the 
prospectus,  the  concealment  Is  material,  and  will 
give  the  subscriber  a  right  to  a  return  of  his  money 
by  the  company.  Capel  v.  Slm*s  8bip*s  Composi- 
tion Co.  (1888)  58  L.  T.  N.  a  807,  ao  Week.  Rep.  689,  5T 
L.  J.  Ch.  N.  8.  713. 

Merely  specifying  the  dates  of,  and  the  names  of 
parties  to,  contracts  which  have  been  entered  into- 
by  the  promoters,  but  without  specifying  the  cir- 
cumstances material  to  be  known,  is  not  sufficient 
under  the  English  companies  act  of  1867,  6  88» 
Aaron^s  Reefs  v.  Twiss  (1896>  A.  C.  278. 

The  omission  from  the  prospectus  of  the  fact, 
that  concessions  have  cost  $60,000  is  fraudulent., 
central  R.Co.  v.  Kisch  (1867)  L.  R.  2  H.  L.  99.  86  L.  J. 
Ch.  N.  8.  849. 16  L.  T.  N.  8. 600, 16  Week.  Rep.  SSL. 

Suppression  of  the  true  condition  of  the  businesa 
of  the  concern  which  the  company  ia  organized  to 
buy  out,  which  if  it  was  known  would  have  proved 
fatal  to  the  organization  of  the  company,  will  be  a 
material  misrepresentation  entitling  the  subscriber 
to  rescind  his  subscription.  Oakes  v.  Turquand. 
(1887J  86  L.  J.  Ch.  N.  8.  949,  L.  R.  2  H.  L.  8X6, 16  L.  T. 
N.8.808. 

Failure  to  state  in  the  prospectua  that  the  pro- 
moter of  the  company  bad  given  stock  to  the  di- 
rectors and  others  who  performed  services  for  the* 
company  will  not  entitle  the  subscriber  to  oanoel- 
his  subscription.  Heymann  v.  European  Cent.  R. 
Co.  (1868)L.R.7B<1. 164. 

Suppression  of  the  fact  that  an  organisation  baa 
already  been  effected  under  the  laws  of  another 
state,  and  that  large  liabilities  exist  against  the 
company,  will  entitle  a  sutMcriber  to  rescind  hia 
contract  National  Park  Bank  v.  Nichols  (1860)  t 
Bisal48. 

Failure  to  state  in  the  prespectus  that  the  direct-, 
ors  were  to  pay  the  person  who  procured  the  con- 
cessions for  the  company  a  large  percentage  on  the> 
capltel  stock  of  the  company*  and  allot  him  4,000 


•Af^aiDSt  the  corporaHon  and  those  who  are  reg- 
istered shareholders,  tbeD  become  superior  to 
the  rights  of  the  defrauded  shareholder. 
fitone  V.  City  d  Goxinty  Bank,  L.  R.  3  C.  P. 
Div.  282.  807;  Wrighfs  Caw,  L.  R  7  Ch.  CO; 
Kent  V.  Freehold  Land  <fe  B,  .If.  Co.  L.  R.  8 
Ch,  498;  Thorop.  Corp,  §§  1439,  1441;  Cook, 
Stock  &  Stockholders,  |^  163.  In  this  coun- 
try there  are  some  cases  in  which  a  stook- 
holder's  right  to  rescind  his  subscription  after 
1he  intervention  of  proceedings  in  bankruptcy, 
-or  after  the  insolvency  of  the  corporation,  has 
been  denied;  but,  as  Mr.  Thompson  well  re- 
marks in  his  Commentaries  on  the  Law  of  Cor- 
porations (§  1449),  it  does  not  appear  in  any 
•of  the  cases  that  the  denial  of  the  right  to  re- 
-acind  was  grounded  exclusively  on  the  fact 
that  proceedings  in  bankruptcy  bad  been  in- 
^stiluted,  or  that  the  corporation  had  become 
insolvent.  Farrar  v.  Walker,  8  Dill.  506. note. 
Fed.  Cas.  No.  4,679; ?7p«on  v.Tnhilcock,  91  U. 
S.  45,  23  L.  ed.  203:  OaUvie  v.  Knox  Ins.  Co, 
63  U.  S.  22  How.  380,  391, 16  L.  ed.  349,  353; 
Miehener  v.  Payaon,  13  Nat.  Bankr.  Reg.  49, 
Fed.  Cas.  No.  9,525;  Duffleld  v.  E.  T.  Bar- 
num  Wire  d  L  Works,  64  Mich.  293;  Turner 
T.  Granger^  Life  d  F.  Ina.  Co.  65  Ga.  649,  88 
Am.  Rep.  801;  Buggies  v.  Brock,  6  Hun,  164; 


567;  Boicard  v.    Turner,  155  Pa.  249. 

In  all  of  these  cases  the  evidence  showed 
that  there  had  either  l)eeii  some  lack  of  dili- 
gence on  the  part  of  the  stockholder  in  dis- 
covering the  fraui  of  which  be  complained, 
or  unreasonable  delav  in  asserting  his  rights 
after  the  discovery  of  the  fraud,  or  active  par- 
ticipation in  the  management  of  the  corpora- 
tion, or  that  debts  bad  been  contracted  by  the 
corporation,  subsequent  to  the  subscription, 
which  either  gave  to  corporate  creditors  supe- 
rior equitable  rights,  or  estopped  the  share- 
holder, as  against  a  corporate  creditor,  from 
asserting  that  he  was  not  a  shareholder.  The 
question  whether  tf  stockholder  should  be  per- 
mitted to  rescind  his  subscription,  on  the 
ground  of  fraud,  after  the  insolvency  of  the 
company,  is  attended  with  much  doubt  and 
difficulty,  because  of  the  peculiar  relation 
which  a  shareholder  sustains  to  the  creditors 
of  the  company.  In  the  case  of  Upton  v.  En- 
glehnrt,  3  Dill.  496,  505.  Fed.  Cas.  No.  16.800, 
Judge  Dillon,  while  discussing  this  subject, 
pointed  out  that  the  unbending  English  rule 
above  referred  to  was  influenced  in  a  measure 
by  the  companies  act  (25  &  26  Vict.  chap.  89i. 
which  makes  provision  for  a  "register  of 
stockholders,"  to  which  the  public  have  ac- 


fihares.  and  to  iruarantee  blm  a  salary  of  £500  a  year 
«s  manager  of  the  company,  and  that  they  bad 
allotted  themselves  20,000  shares,  and  also  10,000 
«bare8  to  other  persons  with  whom  they  were  Inter- 
-ested  in  another  enterprise,  is  not  such  misrepresen- 
tation as  will  entitle  one  who  subscribed  on  the 
faith  of  the  prospectus  to  rescind  bis  contract. 
Pulfiford  V.  Richards  (1858)  19  Bng.  L.  ft  Eq.  387. 17 
Beav.  M,  17  Jur.  866,  22  L.  J.  Ch.  N.  8.  660.  Tbis 
is  placed  on  the  ground  that  such  knowled»re  was 
not  so  material  to  the  success  of  the  undertaking 
that  a  knowledge  of  it  was  necessary  to  enable  the 
public  to  come  to  a  sound  conclusion  as  to  the 
probable  success  of  the  undertaking. 

In  case  of  the  purchase  of  a  patent  to  be  paid  for 
partly  in  cash  and  partly  in  the  shares  of  a  com- 
pany to  be  formed,  and  a  sulieequent  sale  of  the 
patent  to  the  company,  partly  for  cash  and  partly 
for  shares,  the  omission  from  the  prospectus  of  any 
mention  of  the  first  purchase  Is  not  such  fraud  as 
will  entitle  subscribers  to  be  relieved  from  their 
-contracts.  Governs  Case  a875)  L.  R.  1  Ch.  Div.  182, 
45  L.  J.  Ch.  N.  8.  88,  88  L.  T.  N.  8. 619. 24  Week.  Rep. 
126.  AflBrmlng  L.  R.  20  Bq.  114. 

The  omission  to  state  that  a  guarantee  of  Interest 
on  calls  was  only  to  apply  If  the  concern  was  earn- 
ing the  Interest,  and  not  in  caw  of  failure  to  do  so 
because  of  some  cause  imputable  to  the  company. 
Is  not  fraudulent.  Central  R.  Ck).  v.  Kisch  (1867) 
L.  R.2  H.  L.  99,  86  L.  J.  Ch.  N.  S.  849, 16  L.  T.  N.  8. 
MO,  16  Week.  Rep.  821. 

Failure  to  state  a  fact  that  is  stated  in  the  charter 
-of  the  corporation  will  not  be  a  suppression  of 
which  the  subscriber  can  take  advantage.  Oil  City 
I^nd  A;  L  Co.  V.  Porter,  18  Ky.  L.  Rep.  16L 

What  gtatemenls  frau&ulenL 

To  entitle  a  subscriber  to  rescind  because  of  a 
misrepresentation  it  must  be  not  an  opinion  but  a 
•statement  of  an  ascertained  and  existing  fact;  it 
must  be  known  to  be  false  by  the  person  uttering 
it,  or  his  position  must  be  such  as  to  make  it  bis 
-duty  to  know  of  Its  truth;  the  subscr1t)er  must  bave 
4icted  on  It,  and  bis  position  must  bave  Jastlfled  his 
•doing  so,  and  the  representation  must  have  been 
anaterlal.  Selma,  If.  ft  If.  R.  Co.  v.  Anderson,  51 
:Misa.829. 
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I  In  order  to  permit  a  subscriber  to  rescind  for 
statements  in  the  prospectus  they  must  be  clear 
and  not  equivocal,  or  such  as  different  penoos 
would  interpret  dUferently.  Hallows  v.  Feroie 
a868)  L.  R.  8  Ch.  467, 18  L.  T.  N.8. 840,16  Week.  Hep. 
878. 

The  mere  fact  that  the  prospectus  Is  vairae  and 
might  cause  some  mistrust  as  to  feasibility  of  the 
scheme  will  not  entitle  a  subscriber  to  have  his 
name  removed  from  the  Ust  of  contributorie^ 
Dixon's  Case.  16  L.T.  N.  8.851, 16  Week.  Rep.  48a 

A  statement  in  the  prospectus  tbat  the  property 
Is  to  cost  £3.750  when  in  fact  it  is  to  cost  £5,750l 
which  amount  is  correctly  stated  In  the  articles  of 
association,  will  entitle  the  sulMorlber  to  a  return 
of  his  deposit,  although  the  misrepresentation  ii 
not  discovered  until  nearly  four  months  after  the 
allotment,  and  the  bill  is  not  filed  until  seven 
months  afterwards.  Langbam  v.  East  Wheal  Rose 
Consol.  Silver-Lead  Min.Co.(1868)  87L.  J.Cta.N.S.3S3. 

Mere  failure  to  obtain  two  of  several  parcels  of 
land  which  the  prospectus  stated  the  oorporation 
intended  to  procure,  because  good  title  oanoot  be 
procured,  and  the  procuring  in  their  stead  of  other 
parcels  which  are  regarded  as  of  equal  value  for 
the  purpose  of  the  oorporation,  will  not,  after  the 
money  of  the  oorporation  bas  been  expended,  give 
a  subscriber  a  right  to  repudiate  his  contract  atid 
recover  back  his  money  on  the  ground  of  misrep- 
resen  t  ations  i  n  the  prospectus.  Kelsey  v.  Northern 
Light  Oil  Co.  45  N.  Y.  606,  Reversing  64  Barb.  IIL 

Giving  an  Intending  purchaser  of  shares  reports 
tending  to  show  that  the  expenditures  of  the  com- 
pany  are  liquidated  every  six  weeks,  but  which  do 
not  claim  that  they  are  paid  at  such  intervals,  that 
at  the  time  of  making  the  report  the  earnings  ex- 
oeed  the  working  expenses,  that  there  was  no  pros- 
pect of  any  rival  company,  and  that  tbere  was 
money  enough  subscritied  to  finish  the  mad  and 
earn  certain  land  grants  which  are  not  stated  to  be 
forfeitable  for  failure  to  so  complete  the  enterprise, 
but  which  document«  placed  in  the  bands  of  the 
subscriber  show  to  be  the  fact,  will  not  entitle  the 
subscriber  to  a  rescission  of  his  contract  for  fraud. 
New  Brunswick  ft  C.  R.  ft  L.  Co.  v.Conoybeare  (186S} 
9  H.  L.  Cas.  711, 81  L.  J.  Ch.  N.  8. 297, 10  Week.  Bepw 
805,  6  L.  T.  N.  8. 109. 
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cess,  and  that,  as  no  similar  register  of  stock- 
holders  is  ordinarilj  kept  ia  the  United  States, 
the  English  decisions  holdind:  that  the  com- 
mencement of  a  proceeding  to  wind  up  a  com- 
pany is  in  itself  a  bar  to  a  suit  for  rescission 
-are  not  strictly  applicable  to  the  conditions 
which  prevail  here.  He  concluded  the  dis- 
cussion of  the  question  as  follows:  "I  am 
inclined  to  the  opinion  that  if  a  company  has 
fraudulently  misrepresented  or  concealed  ma- 
terial facts  and  thus  drawn  an  innocent  person 
into  the  purchase  of  stock,  he  at  the  time  be- 
in^  guilty  of  no  want  of  reasonable  caution 
•and  judgment,  and  afterwards  guilty  of  no 
laches  in  discoyering  the  fraud,  and  he  there- 
upon  without  delay  notifies  the  company  that 
be  repudiates  the  contract  and  offers  to  re- 
scind the  purchase,  these  facts  concurring,  I 
am  inclined  to  the  opinion  that  the  bankruptcy 
of  the  company  subsequently  happening  will 
not  enable  the  assignee  to  insist  that  the  piir- 
•chase  of  stock  is  binding  upon  him." 

There  are  obyious  reasons  why  a  share- 
bolder  of  a  corporation  should  not  be  released 
from  his  subscription  to  its  capital  stock  after 
the  insolyency  of  the  company,  and  particu- 
larly after  a  proceeding  has  been  inaugurated 
to  liquidate  its  affairs,  unless  the  case  is  one 
4n  which  the  stockholder  has  exercised  due 


diligence,  and  in  which  no  facts  exist  upon 
which  corporate  creditors  can  reasonably  Pred- 
icate an  estoppel  When  a  corporation  be- 
comes bankrupt,  the  temptation  to  lay  aside 
the  garb  of  a  stockholder,  on  one  pretense  or 
another,  and  to  assume  the  role  of  a  creditor, 
is  yery  strong,  and  all  attempts  of  that  kind 
should  be  yiewed  with  suspicion.  If  a  con- 
siderable period  of  time  has  elapsed  siDce  the 
subscription  was  made;  if  the  subscriber  has 
actiyely  participated  in  the  management  of  the 
affairs  of  the  corporation;  if  there  has  been 
any  want  of  diligence  on  the  part  of  the  stock- 
holder, either  in  discoyering  the  alleged 
fraud,  or  in  taking  steps  to  rescind  when  the 
fraud  was  discoyered;  and,  above  all.  if  any 
considerable  amount  of  corporate  indebted- 
ness has  b^n  created  since  the  subscription 
was  made,  which  is  outstanding  and  unpaid, 
—in  all  of  these  cases  the  right  to  rescind 
should  be  denied,  where  the  attempt  is  not  made 
until  the  corporation  becomes  insolvent.  But 
if  none  of  these  conditions  exist,  and  the  proof 
of  the  alleged  fraud  is  clear,  we  think  that  a 
stockholder  should  be  permitted  to  rescind 
his  subscription  as.  well  after  bs  before  the 
company  ceases  to  be  a  going  concern.  There 
is  some  force,  doubtless.in  the  yiew  which  has 
sometimes  been  taken  by  eminent  Judges,  that 


Where  a  person  was  induced  to  take  shares  In  an 
4D9uraDee  company  by  the  underPtandlDg  that  be 
was  to  be  appointed  one  of  the  medical  examiners, 
of  which  only  two  would  be  appointed,  and  that 
all  officers  of  the  company  were  required  to  take 
the  number  of  shares  which  be  took,  which  was 
false,  and  four  examiners  were  appointed,  the 
court,  without  assiffninfT  any  reason,  held  that  there 
was  nothing  to  prevent  his  effectually  becoming  a 
shareholder.  Re  Woollaston^s  Case  a869;  4  DeG.  ft 
J.  437.  5  Jur.  N.  8.  858L 

If  the  prospectus  falsely  represents  property  to 
be  procured  for  mining  purposes  to  be  of  frood 
value,  a  subscriber  may  enjoin  an  action  for  calls. 
alth<2Ufrh  the  directors  were  themselves  deceived 
when  they  made  the  contract.  Smith  v.  Keese 
River  Silver  Min.  Gow  (1806)  L.  R.  2  Eq.  284, 12  Jur.  N. 
8. 616, 14  Week.  Bep.  606, 14  L.  T.  N.  S.  283. 

However,  it  was  subsequently  held  that  if  the 
company  is  organized  to  mine  silver  the  mere  fact 
that  the  mine  which  is  mentioned  in  the  prospectus 
turns  out  to  be  valueless  so  that  another  has  to  be 
procured,  is  not  sufficient  to  entitle  a  subscriber  to 
have  his  name  taken  otl  the  list.  Re  Reese  River 
Silver  Min.  Co.  a867)  86  L.  J.  Ch.  385. 

But  that  decision  was  reversed  in  Smithes  Oase 
<i867)  L.  R.  2  Gb.  608,  the  court  sayinff  that  when  the 
prospectus  states  that  a  mine  on  the  property  is 
open  and  making  daily  returns  such  representation 
is  material,  and  tf  false  gives  a  right  to  rescind. 

And  the  latter  decision  was  affirmed  in  (1860)  L. 
R.  4  H.  L.  71,  where  it  is  said  that  the  prospectus  as 
issued  was  one  describing  from  beginning  to  end  a 
particular  mine  as  a  property  of  particular  extent, 
and  further  describing  it  as  a  mine  which  contained 
several  valuable  claims,  some  of  which  were  In  full 
operation,  and  making  large  daily  returns,  every 
word  of  which  was  untrue.  And  the  subscriber 
▼bo  acted  on  this  Information  was  held  entitled  to 
avoid  his  agreement. 

Where  a  promoter  of  the  corporation  who  has  an 
option  on  the  land  which  is  to  be  purchased  by  the 
company  Induces  a  third  person  to  subscribe  to  the 
■took  of  the  corporation  in  ignoranoe  of  his  interest 
and  in  reliance  upon  his  supposed  superior  judg- 
ment, which  he  would  not  have  done  had  he  known 

•83L.R.  A. 


the  facts,  be  can  repudiate  his  agreement.  Virginia 
Land  Go.  v.  Haupt,  00  Ya.  688. 

False  statements  as  to  the  financial  condition  of 
the  road  may  entitle  the  subscriber  to  a  rescission 
of  his  agreement.    McGIellan  v.  Scott,  24  Wis.  81. 

Fraudulent  representations  as  to  the  pecuniary 
condition  of  a  road  and  its  past  earnings,  made  by 
its  agents  in  soliciting  subscriptions  to  additional 
stock  of  the  road,  must  be  regarded  as  made  by 
them  in  their  capacity  as  agents,  and  will  entitle  a 
subscriber  to  a  release  In  case  the  subscriptions  are 
made  in  reliance  on  them.  Waldo  v.  Ghicago,  St. 
P.  &  F.  du  L.  R.  Go.  14  Wis.  576;  fiurhop  v.  Milwau- 
kee, 18  Wis.  482. 

A  contract  which  will  appropriate  the  whole  of  a 
capital  of  £6,000,000  except  £80,000  cannot  be  said  to 
be  within  the  available  capital  of  the  company. 
Central  R.  Go.  v.  Kiscb  a867)  L.  R.  2  H.  L.  99,  36  L. 
J.  Gh.  N.  S.  849, 16  L.  T.  N.  8. 600, 15  Week.  Rep.  82L 

A  statement  that  a  contract  has  been  made  with 
a  responsible  contractor  when  he  is  not  responsible 
is  fraudulent.    Ibid. 

The  mere  fact  that  the  prospectus  states  that  the 
concern  in  conjunction  with  certain  banks  named 
would  receive  application  for  shares,  while  on  the 
back  of  the  prospectus  it  is  said  issued  by  the  con- 
cern in  connection  with  the  banks,  does  not  tend  to 
show  that  the  banks  have  anything  to  do  with  the 
enterprise,  so  as  to  relieve  a  person  from  bis  sub- 
scription in  case  he  ascertains  that  they  have  not 
after  the  subscription  was  made.  Parbury*B  Case 
(1871)  19  Week.  Rep.  684. 

Statements  in  the  prospectus  that  the  company 
was  formed  to  purchase  a  patent,  which  was  not  in 
fact  granted  until  some  time  after  the  prospectus 
was  issued,  and  that  the  trial  of  the  patented  arti- 
cle had  proved  successful,  whereas  those  trials 
which  had  been  had  were  disastrous,  and  It  was 
not  shown  that  the  object  oould  be  accomplished 
until  some  time  after  the  prospectus  was  issued,  is 
so  misleading  as  to  entitle  the  one  who  subscribes 
on  the  faith  of  them  to  rescind  his  subscription. 
Scott  V.  Snyder  Dynamite  Projectile  Go.  07  L.  T.  N. 
8.  104. 

If  the  subscription  is  procured  under  the  prom- 
ise that  stock  and  bonds  will  be  issued  only  to  a 
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when  a  person  has  been  inveigled  into  making 
a  stock  subscription  by  representations  that 
were  clearly  false  and  fraudulent,  he  should 
be  entitled  to  rescind  his  subscription,  even 
after  the  insolvency  of  the  company,  under 
the  same  circumstances  that  would  entitle 
him  to  rescind  a  contract  of  a  different  nature; 
that  is  to  say,  by  proof  of  due  diligence  in 
discovering  the  fraud,  and  of  prompt  action 
after  it  was  discovered.  Upton  v.  Tribileock, 
91 U.  8.  55.  56,  28  L.  ed.  207;  DuJPetd  v.  E, 
T.  Barnnm  Wire  db  I.  Worlcs,  64  Mich.  298. 
See  also  Florida  Land  A  L  Co,  v.  Merrill,  2  U. 
S.  App.  434,  2  C.  C.  A.  629,  and  52  Fed.  Rep. 
77. 

The  case  in  band,  however,  does  not  require 
us  to  go  to  that  length,  even  if  we  felt  so  dis- 
posed, as  the  facts  are  peculiar  and  excep- 
tional. In  the  present  instance  the  fraud  of 
the  defendant  bank,  whereby  the  plaintiff, 
Newtiegio,  was  induced  to  become  a  sub- 
scriber to  its  increased  stock,  is  conceded.  He 
lived  a  long  distance  from  where  the  bank 
waslocated,  and  took  no  part,  after  becoming 
a  stockholder, 'in  the  management  of  its  af- 
fairs. He  remained  utterly  ignorant  of  the 
fraud  that  had  been  practised  until  the  de- 
fendant bank  closed  its  doors  for  the  first  time 
on  Novemt>er  25,  1890,  whereupon  he  imme- 
diatelv  repudiated  bis  subscription,  as  having 
been  induced  by  fraud, and  gave  notice  to  that 
effect  both  to  the  bank  and  to  the  other  stock- 
holders. As  heretofore  stated,  he  declined  to 
Join  in  the  subsequent  proceedings  to  reor- 


ganize the  bank  with  a  reduced  capital,  but  at 
the  request  of  the  other  stockholoers,  surrea- 
dered  nis  shares   for  cancelation,  that  they 
might  be  able  to  carry  out  the  plan  of  reor- 
ganization; doin^  so,  however,  upon  the  dis> 
tinct  understanding  that  such  action  on  bi» 
part  should  not  prejudice  his  rights.    More- 
over, the  testimony  shows  that  the  creditora 
of  tlie  bank,  who  were  such  on  November 
25,    1890,    accepted    from    the     reorgani^ 
bank,  in  settlement  of  their  claims,  25  per 
cent  thereof,  payable  in  cash  on  September  1, 
1891,  and  certificates  from  the  bank  for  the 
residue  thereof,  which  certificates  were  made 
payable  in   equal  instalments  in  six«  twelve, 
and  eighteen  months  from  and  after  Septem- 
ber 1,  1891.     There  is  nothing  in  the  present 
record  to  sbow  that  these  certificates  were  not 
paid    as  they  matured,  prior  to  the  second 
failure,   on  December  15.  1892;  and,  in  any 
event,  it  appears  that  these  certificates  for  the 
old  indebtedness  were  voluntarily  accepted  by 
the  creditors  from  the  reorganized  bank, with 
full  knowledge  of  the  attitude  that  the  plain- 
tiff had  assumed  and  then  occupied.  We  thinks 
therefore,  that  the  present  record  fails  to  dis- 
close a  state  of  facts  or  circumstances  which 
is    sufElcient    to   bar    the     plaintiff's    right 
to    maintain    an  action    for  the  rescission  of 
his  stock  subscription.    It  must  be  borne  in 
mind  that  the  action  was  brought  after  the 
bank  had  been  reorganized,  and  when  it  wa9 
doing  business  as  a  solvent  and  going  con- 
cern.   Besides,  the  only  creditors  of  the  bank 


certain  amount  por  mile,  when  at  the  time  stock 
and  bonds  have  been  issued  exoeedlnsr  such 
amount,  such  facts  will  be  a  good  defense  to  an 
action  for  the  subscription.  Weems  v.  Georgia 
Midland  &  O.  R.  Co.  84  Ga.  866. 

A  false  representation  to  a  person  who  cannot 
read  the  subscription  paper,  that  the  subscription 
will  not  be  payable  until  a  certain  amount  baa 
been  subscribed,  will  release  him  from  his  contract. 
Wert  V.  Crawfordaville  A;  A.  Turnp.  Co.  19  Ind.  242. 

A  representation  that  the  company  owns  certain 
valuable  land,  when  in  fact  it  only  owns  the  option 
to  purchase  it,  for  which  It  has  irlven  to  a  promoter 
of  the  corporation  stock,  the  par  value  of  which 
is  fifty  times  as  much  as  the  land  could  have  been 
bought  for  originally,  is  such  a  fraud  as  to  entitle 
the  subscriber  to  repudiate  his  contract.  Bavaire 
V.  Bartlett,  78  Md.  661. 

If  a  person  is  induced  to  take  stock  in  a  corpora- 
tion by  representation  that  it  has  paid-up  stock 
of  a  certain  amount  is  doiner  a  good  business  and 
IS  out  of  debt,  and  that  the  sut)8Criber  will  be  given 
employment  in  the  business,  all  of  which  are  false, 
he  may  have  a  decree  in  equity  for  a  rescission  of 
his  subscription,  and  a  return  of  the  amount  paid 
by  him.  Sherman  v.  American  Stove  Co.  86  Mich. 
169. 

'  If  subscriptions  are  obtained  under  the  assure 
ance  that  there  is  no  encumbrance  on  the  property 
of  the  corporation,  when  it  was  subject  to  a  trust 
mortgage  which  had  been  released  by  the  trustee 
without  the  consent  of  Uie  cestvis  qwe  trtwtent,  the 
mtereprenentatlon  will  authorize  the  rescission  of 
the  subscription  obtained  on  the  faitii  of  It.  Water 
Valley  Mfg.  Go.  v.  Seaman,  68  Miss.  666. 

Fraudulent  statements  by  directors  of  the  cor- 
poration, made  for  the  purpose  of  Inducing  a 
shareholder  to  take  stock  in  another  corporation, 
will  not  relieve  him  from  his  liability  in  the  former 
company.  Buffalo  ft  N.  Y.  C.  B.  Co.  v.  Budiey,  14 
N.Y.  836. 

88  L.  R.  A. 


If  for  the  purpose  of  inducing  subscriptions  u> 
ttie  stock  of  an  ammonia  company  the  promotert 
falsify  tests  made  in  the  presence  of  the  eubscrib- 
ers^  chemists,  who  are  sent  to  inveetifrate  the  value 
of  the  process,  so  tbat  it  is  made  to  appear  that 
ammonia  can  be  made  much  more  cheaply  than 
the  facts  warrant,  the  subscribers  may  repudiate 
their  subscriptions  made  on  the  faith  of  tbeir 
chemists*  report.  McDermott  v.  Harriaon,  80  N.  Y. 
S.  R.824. 

ReleoM  cf  other  $tock* 

The  mere  fact  of  the  release  of  other  subscribeia 
will  not  entitle  a  person  to  rescind  his  sobscriptioa 
contract.  Whittlesey  v.  Frantz,  74  N.  Y.  466;  Hall 
V.  Selma  ft  T.  R.  Co.  6  Ala.  741. 

In  Custar  v.  Titusville  Gas  ft  W.  Co.  68  Pa.  381, 
the  court,  in  considering  the  validity  of  an  agree- 
ment by  the  solicitors  to  release  a  subscriber,  saya 
that  representations  made  by  an  agent  in  refer< 
ence  to  matters  as  to  which  he  has  no  actual  or 
presumed  authority  are  not  bmding  on  the  cor- 
poration. 

A  secret  agreement  with  other  Bubeoribers  whoaa 
names  appear  on  the  subeoriptlon  list,  that  tbey 
will  be  released,  will  not  be  such  a  fraud  as  will  re> 
lease  one  who  subscribes  after  seemg  their  name* 
on  the  list,  since  such  agreement  Is,  as  against  fu- 
ture subscribers,  void  and  the  secret  agreement 
cannot  be  enforced.  Connecticut  ft  P.  Rivers  B. 
Co.  V.  Bailey,  24  Yt.  466,  68  Am.  Dec  181. 

Secret  agreements  with  other  subecribers  as  to 
release  of  subscriptiona  are  of  no  avail.  Andenoo 
V.  Newcastle  ft  R.  R.  Co.  12  Ind.  876, 74  Am.  Dec.2l& 

That  some  of  the  subscriptions  are  not  Intended 
to  be  binding  will  not  release  a  rubecril)er,  becaosa 
such  subscriptions  will  be  enforced  by  the  court. 
Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  286. 

H.P.  F. 


189«. 


Newton  National  Bask  t.  Newbbgin. 


738 


"Who.  in  any  aspect  of  the  case,  are  entitled  towbetber  such  defenses  were  open  for  consid- 


raiae  the  question  now  under  consideration, 
mre  those  creditors,  if  there  are  any,  wbo  were 
such  when  the  hank  first  failed,  on  Novem- 
ber 25,  1890;  and  those  creditors,  as  it  seems, 
▼oluntarily  elected  to  take  tbe  obligations  of 
the  reorganized  bank  in  payment  of  their  re- 
spective demands,  with  full  knowledge  of  tbe 
plaintiff's  present  claim,  and  with  full  knowl- 
edge of  the  fact  that  he  would  insist  upon 
being  treated  as  a  depositor,  rather  than  as  a 
stockholder.  By  takine  such  action, we  think 
that  they  have  waived  whatever  right  they  may 
have  had,  when  the  hank  first  closed  its  doors, 
to  insist  tbat  the  plaintiff  should  be  treated 
ns  a  stockholder.  It  is  furthermore  doubt- 
ful whether,  under  the  pleadings  as  they 
appear  to  have  been  framed,  tbe  defendants 
below  were  In  a  position  to  assert  as  a  defense 
to  the  action  that  the  plaintiff  was  barred  of 
his  right  to  rescind  bia  subscription  hy  the  in- 
solvency of  the  defendant  bank.  No  such  de- 
fense was  pleaded  either  by  the  bank  or  its 
receiver,  nor  were  any  facts  pleaded  with  a 
view  of  creating  an  estoppel;  and,  in  tbe  ah- 
aence  of  such  pleas,  it  may  he  questionable 


eration.  But,  be  this  as  it  may.  we  tbink,  for 
tbe  reasons  heretofore  stated,  tbat  the  circuit 
court  very  properly  declined  to  instruct  tbe 
jury  tbat  the  plaintiff  could  not  recover  be- 
cause of  tbe  insolvency  of  tbe  defendant  bank. 

It  is  further  suggested  in  behalf  of  ttie  plain- 
tiffs in  error  that,  even  if  it  be  conceded  tbat 
tbe  question  whether  the  plaintiff  had  exer- 
cised proper  diligence  in  bringing  a  suit  to 
rescind  his  subscription  was  properly  submit- 
ted to  the  jury,  yet  that  the  charge  of  tbe  trial 
court  touching  the  degree  and  Kin4  of  dill 
gence  that  the  plaintiff  was  bound  to  exercise 
when  he  discovered  that  he  had  been  defrauded 
was  indefinite  and  insufficient.  With  refer- 
ence to  this  suggestion,  it  is  only  necessary  to 
savthat  we  have  examined  tbe  charge  of  the 
trial  court  upon  these  points  and  are  satisfied 
that  it  was  substantially  correct,  and  that 
none  of  the  exceptions  taken  thereto  are  of 
sufficient  importance  to  justify  a  reversal  of 
the  case. 

Tbe  result  is  that  the  judgment  ^  the  drcuU 
court. must  be,  and  it  is  hereby,  afflrmed. 
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STANDARD  OIL  COMPANY  OP   KEN- 

TUCKY,   Appt., 
r. 

HAWKINS. 
(74Fed.  Bep.8«U 

1.  The  owner  of  commereiJLl  paper  de- 
posited in  »  bank  nnder  circnmatanees 
rendering  its  receipt  a  fraud  may  be  re- 

lieved  from  an  election  made  by  provionr  the 
claim  as  a  geoeial  creditor  in  Ifrnorance  tbat  the 
better  remedy  of  pursuing  tbe  moneys  in  the 
hands  of  tbe  receiver  of  the  bank  is  permitted  by 
tbe  law,  where  no  detriment  has  been  occasioned 
by  such  action  to  other  parties,  which  will  create 
an  estoppeL 

2.  That  a  receiver  has  made  a  partial 
•  dietribntion  of  the  ftinds  in  his  hands 

wlU  not  preclude  one  entitled  to  pursue  funds 
cominff  to  the  hands  of  the  receiver  from  relief 
from  "an  election  to  treat  the  bank  as  a  debtor, 
where  the  receiver  still  has  in  possession  assets 
largely  exceedinjr  the  amount  of  the  claim,  and 
tbe  mistake  of  law  may  be  corrected  without 
Injury  to  tbe  trust  estate,  although  the  speclflo 
money  is  no  longer  In  the  hands  of  the  receiver. 

(June  2, 18M.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circoit  Court  of  the  United  States  for 
the  District  of  Indiana  sustaining  a  demurrer 
to  tbe  complaint  in  an  action  brought  to  reach 
money  received  hy  the  Indianapolis  National 
Bank  when  It  was  insolvent.    Reversed, 


Statement  by  Jenkins,  Circuit  Judge: 
The  appellant  filed  its  bill  in  the  court  be- 
low in  substance  charging  that  on  the  24th 
day  of  July,  1893,  the  Indianapolis  National 
Bank  was  utterly  and  hopelessly  insolvent, 
and  unable  to  continue  its  business  longer  for 
a  single  day,  which  was  well  known  to  the 
president,  who  had  the  absolute  control  and 
management  of  the  banit,  and  who  was  pres- 
ent at  the  bank  on  that  day,  watching  its 
operation.  On  that  day,  and  within  less  than 
five  minutes  of  the  hour  at  which  the  bank 
closed  its  doors  for  tbe  day,  the  appellant, 
in  Ignorance  of  the  insolvent  condition  of  the 
bank,  and  helievine  it  to  be  solvent,  depos- 
ited in  the  bank  the  sum  of  $1,746.71,  of 
which  amount  the  sum  of  $16.68  was  in 
money,  the  sum  of  $229.86  was  in  a  check 
upon  the  Indianapolis  National  Bank,  and 
the  remainder  of  tbe  deposit  consisted  of 
various  checks  and  drafts  upon  other  banks 
in  the  city  of  Indianapolis  or  elsewhere,  post- 
office  money  orders,  postal  notes,  and  express 
money  orders.  The  total  amount  of  tbe  de- 
posit was  credited  to  the  appellant's  account 
in  its  bank  book,  and  upon  the  books  of  the 
bank.  The  bank  closed  its  doors  at  8  o'clock 
in  the  afternoon  of  tbat  day,  and  never  there- 
after opened  them  for  business,  but,  after  the 
closing  of  tbe  bank  and  on  tbat  day,  paid  out 
large  sums  of  money  to  various  depositors 
who  had  knowledge  of  its  insolvent  condi- 
tion, thus  wrongfully,  it  is  alleged,  giving 
preference  to  such  depositors,  so  that  the  ap- 
pellant is  unable  to  trace  the  cash  it  depois- 
ited  into  the  hands  of  the  receiver  thereafter 


NOTS.— For  preference  of  a  claim  against  the 
assets  of  an  insolvent  bank  for  a  deposit  creatinir  a 
trust,  see,  as  to  national  banks,  the  note  to  Blmf  ra 
Sav.  Bank  y.  Davis  (N.  Y.)  25  L.  B.  A.  U6.  (The 
latter  case  was^eversed  by  the  Supreme  Court  of 
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the  United  States  in  Id  IT.  &  275,   40  L.   ed. 
700.) 

For  trust  In  proceeds  of  a  collection  made  by  a 
bank  when  iusolvent,  see  Saylos  v.  Cos  (Tenn.)  8S 
L.  B.  A.  715,  and  tiots. 
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appointed.  But  the  drafts  and  checks  drawn 
upon  other  banks  in  the  city  of  Indianapolis, 
and  the  money  orders,  postal  notes,  etc.,  de- 
posited by  the  appellant,  were  on  the  next 
day,  by  a  clerk  formerly  serving  the  bank, 
collected,  and  the  proceeds  held  in  possession 
of  the  bank  until  possession  was  taken  by  an 
examiner  of  national  banks,  who,  acting 
under  the  authority  of  the  comptroller  of  the 
currency,  took  possession.  The  checks  and 
drafts  upon  outside  banks  were  on  the  24th 
of  July,  1898,  after  the  close  of  business 
hours,  transmitted  by  the  bank  to  other  banks 
for  collection  and  remittance,  and  in  due 
course  of  business  the  proceeds  were  collected 
and  received,  either  by  the  bank  examiner 
at  the  time  in  charge  of  the  Indianapolis 
Bank,  or  by  the  receiver  thereof  subsequently 
appointed.  In  August,  1893,  the  appellee 
was  by  the  comptroller  of  the  currency  ap- 

?iointed  receiver  of  the  bank,  and  received 
rom  the  bank  examiner  in  possession  of  the 
bank  the  proceeds  of  the  collections  made  upon 
the  checks  and  drafts  deposited  by  the  appel- 
lant on  the  24th  of  July,  1893.  On  the  12th 
of  October,  1893,  the  appellant  filed  its  veri- 
fied petition  or  claim  with  the  receivers  for 
$2,782.45,  which  amount  included  the  total 
amount  of  the  deposit  of  the  24th  of  July. 
The  bill  states  that  a  copy  of  this  petition 
and  claim  is  annexed  to  the  bill  as  an  exhib- 
it. The  printed  record,  however,  does  not 
contain  it.  It  would  seem  to  have  been  the 
usual  claim  of  a  creditor  asserting  an  unpre- 
ferred  claim.  As  such,  the  receiver  accepted 
the  claim  as  true,  and  allowed  it,  and  so  en- 
tered it  upon  his  record,  and  thereupon  issued 
to  the  complainant  the  certificate  of  the  proof 
of  such  claim,  upon  the  form  and  in  the  man- 
ner prescribed  by  the  comptroller  of  the  cur- 
rency, and  reported  his  doings  in  the  matter 
to  the  comptroller  of  the  currency,  who  also 
approved  of  the  claim,  and  entered  it  upon 
his  books  and  records,  and  allowed  the  same 
as  an  unprcf erred  claim.  On  the  31st  of  De- 
cember, 1893,  the  receiver  prepared  a  sched- 
ule of  all  un preferred  claims  theretofore 
proved,  being  1,715  in  number,  and  amount- 
ing in  the  aggregate  to  $981,755.82,  and  for- 
warded a  copy  thereof  to  the  comptroller  of 
the  currency.  Prior  to  that  date  the  receiver 
had  also  forwarded  to  the  assistant  treasurer 
of  the  United  States  more  than  the  sum  of 
$245,000  realized  by  him  out  of  the  assets 
of  the  bank,  retain! n&r  only  the  sum  of  $500. 
The  comptroller  of  the  currency  declared  a 
dividend  of  25  per  cent  to  the  holders  of  the 
claims  so  approved,  which  action  was  based 
upon  the  facta  and  statements  herein  stated 
and  referred  to;  and  the  receiver  thereupon 
prep  ired  checks  for  the  several  holders  of  the 
clai  lis  so  approved,  for  the  dividend  de- 
cLtred,  including  a  check  to  the  complainant 
for  $695. 51,  being  the  dividend  of  25  per  cent 
upon  this  claim  so  proved.  Such  checks  were 
forwarded  by  him  to  the  comptroller  of  the 
currency,  who  signed  the  same,  and  entered 
each  check  upon  his  books,  and  furnished 
a  copy  of  the  list  to  the  treasurer  of  the 
United  States,  which  was  entered  upon  his 
books,  and  upon  the  books  of  the  assistant 
treasurer  of  the  United  States,  after  which  the 
comptroller  returned  such  checks  to  the  re- 
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ceiver  for  delivery  to  the  payees.  Under 
the  system  of  accounts  kept  by  the  treasurer 
of  the  United  States  and  the  comptroller  of 
the  currency,  the  receiver's  books  must  and 
do  show  the  several  claims  proved,  the  own- 
ers thereof,  and  the  amount  of  the  dividend 
claimed ;  and  the  books  of  the  assistant  treas- 
urer must  and  do  show  the  name  of  each 
claim,  the  amount  of  each  claim  approved, 
and  all  such  books  exhibit  the  appellant's 
claim  as  stated.  The  receiver  tendered  to  the 
appellant  the  check  for  $695.51,  which  was 
declined.  The  complainant  charges  that 
when  it  filed  its  claim  with  the  receiver  "it 
had  no  knowledge  that  it  had  the  right,  un- 
der the  ^aw,  to  demand  the  proceeds  of  said 
check,  drafts,  money  orders,  and  notes  thus 
having;  come  into  the  hands  of  the  receiver, 
but  supposed  and  understood  that  its  only 
right,  under  the  law,  was  to  prove  its  entire 
claim  against  the  receiver  and  to  share  pro 
rata  in  the  distribution  of  the  funds  which 
might  come  into  the  hands  of  the  receiver  to 
be  distributed  to  the  general  creditors  of  said 
Indianapolis  National  Bank  ;"  that  the  proof 
of  claim  was  prepared  by  the  receiver  upon 
the  forms  furnished  by  the  comptroller  of  the 
currency,  and  the  appellant  executed  proof 
of  the  claim  at  the  request  of  the  receiver 
that  it  should  do  so,  and  ** relying  upon  its 
belief  that  said  receiver  then  held  all  of  such 
fund  simply  as  trustee  for  all  persons  accord- 
ing to  their  rights,  and  would  discharge  them 
accordingly. " 

The  bill  further  charges  that  the  appellant 
was  ignorant  and  did  not  suppose  it  had  the 
right  to  claim  the  entire  proceeds  of  the 
drafts  and  checks,  money  orders,  and  postal 
notes  until  after  the  decision  of  the  circuit 
court  of  the  United  States  for  the  district  of 
Indiana  in  the  case  of  WoMon  v.  Hawkins 
(rendered  January  5,  1894)  59  Fed.  Rep.  238, 
when  it  at  once  stated  the  facts  to  its  coun- 
sel, by  whom  it  was  advised  that,  if  it  had 
taken  the  necessary  steps  at  the  proper  time, 
it  could  have  claimed  the  entire  proceeds  of 
the  draft;  that  counsel  declined  to  give  an 
opinion  forthwith  whether   its  conduct  in 
proving  its  claim  would  preclude  its  then 
making  a  claim  for  the  full  amount  of  said 
proceeds.     It  then  directed  its  counsel  to  ex- 
amine and  advise  with  respect  to  the  law  in 
that  regard .    Immed  i  atel  y  thereafter  i  ts  coun- 
sel communicated  the  fact  of  tJieIr  employ- 
ment, and  of  their  engagement  in  examining 
the  question,  to  the  receiver,  stating  that.  If 
they  concluded  that  such  course  were  open  to 
the  appellant,  they  would  file  a  bill  to  ac- 
complish the  purpose ;  that  having  concluded 
such  examination  a  few  days  before  the  filing 
of  this  bill,  on  the  19th  day  of  March,  1894, 
the  appellant  filed  its  bill  in  the  court  below, 
having  tendered  back  to  the  receiver  the  cer- 
tificate of  the  proof  of  its  claim,  and  having 
requested  the  receiver  to  permit  it  to  with- 
draw the  claim  filed,  and  to  file  an  amended 
claim,  excluding  therefrom  the  proceeds  of 
the  drafts,  checks,  money  orders,  and  postal 
notes  which  had  come  to  the  hand  of  the  re- 
ceiver.     The  bill  further  charges  that  the  re- 
ceiver has  assets  in  his  hands,  belonging  to 
the  bank,  out  of  which  he  will  realize  mon- 
eys largelv  in  excess  of  the  amount  required 
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to  pay  the  proceeds  of  the  Tarious  instruments 
deposited;  that  the  labor  imposed  upon  the 
▼ariouB  officials  by  the  presentation  of  the 
claim,  and  by  its  withdrawal  and  the  substi- 
tution of  an  amended  claim,  had  been  and 
would  be  insignificant.  A  demurrer  to  the 
bill  was  sustained,  and  the  bill  was  dismissed 
for  want  of  equity.  This  appeal  is  brought 
to  review  the  ruling  of  the  court  below. 

Before  Woods,  Jenkins  and  Showalter,  Cir- 
cuit Judges. 

Mr.  Ch&rles  W.  Smith  for  appellant. 
Mr,  Jolm  W.  Kern  for  appellee. 

Jenkins,    Circuit  Judge,    deliyered  the 
opinion  of  the  court : 

At  the  argument  the  question  was  urffed 
to  our  attention  whether,  and  under  what 
circumstances,  a  court  of  equity  would  re- 
lieve from  mistake  of  law,  or  from  pure  ig- 
norance of  the  law.  This  vexed  question 
has  frequently  been  considered  by  the  various 
courts,  and  it  cannot  be  said  that  they  are  by 
any  means  at  agreement  upon  the  subject. 
The  matter  has  been  somewhat  considered  by 
the  Supreme  Court  in  EUioU  v.  Sackett,  108 
U.  S.  132,  142,  27  L.  ed.  678.  682;  Thomp- 
son V.  Flienix  Ins.  Co.  136  U.  S.  287,  296, 
84  L.  ed.  408,  412;  Oriswold  v.  Hazard,  141 
U.  S.  260,  264,  85  L.  ed.  678,  681.  These 
causes,  perhaps,  cannot  properly  be  said  to 
have  turned  upon  mere  mistake  or  ignorance 
of  the  law,  pure  and  simple.  We  do  not 
deem  a  solution  of  the  question  essential  to 
the  decision  of  the  case  in  hand.  The  pro- 
ceeds of  the  paper,  deposited  under  circum- 
stances rendering  its  receipt  by  the  bank  a 
fraud,  came  to  the  possession  of  the  receiver 
of  the  bank,  and  went  to  swell  the  fund  in 
his  hands.  The  appellant  had  an  election  of 
remedies.  It  might  pursue  the  moneys  in  the 
hand  of  the  receiver  realized  from  the  securi- 
ties so  fraudulently  obtained  by  the  bank 
{St,  Louis  A  8.  F.  R.  Co,  v.  Johnston,  183  U. 
8.  566,  88  L.  ed.  688),  or  it  might  treat  the 
bank  as  a  debtor  for  the  amount.  It  proved 
its  claim  as  a  general  credit.or,  treating  the 
bank  as  its  debtor..  This  was  done,  it  is  al- 
leged, in  ignorance  that  it  had  the  right  to 
pursue  the  proceeds,  and  upon  the  supposi- 
tion that  it  could  only  share  pro  rata  with 
the  other  creditors.  The  question  is,  there- 
fore, whether,  and  under  what  circumstances, 
a  party  may  be  relieved  from  an  ill-advised 
election  of  a  remedy,  when  the  election 
was  made  in  ignorance  that  a  better  remedy 
was  permitted  by  the  law.  It  is  one  thing 
whether  a  contract  will  be  reformed  because 
entered  into  through  ignorance  and  mistake 
of  the  law  by  one  party,  and  quite  another 
and  different  thing  whether  one  may  be  re- 
lieved from  an  improvident  election  of  a  rem- 
edy occurring  through  his  ignorance  of  pos- 
sessing a  better  remedy.  '^Election,"  says 
Dyer,  ^  is  the  internal,  free,  and  spontaneous 
separation  of  one  thing  from  another,  with- 
out compulsion,  consisting  in  the  mind  and 
will."  [Bullock  V.  Burdett]  8  Dyer,  281. 
That  designed  selection  cannot  occur  if  the 
partv  be  ignorant  of  his  rights.  He  cannot 
deliberately  select  one  of  two  or  more  rem- 
edies if  he  know  of  but  one  to  which  he  is 
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entitled.  Therefore  it  is,  as  stated  by  Kerr, 
that  **an  election  made  by  a  party  under  a 
mistake  of  facts,  or  a  misconception  as  to  his 
rights,  is  not  binding  In  equity.  In  order 
to  constitute  a  valid  election,  the  act  must 
be  done  with  a  full  knowledge  of  the  cir- 
cumstances of  the  case,  and  the  right  to  which 
the  person  put  to  his  election  was  entitled." 
Kerr,  Fraud  &  Mistake  (Am.  ed.,  notes  by 
Bump)  458.  Of  course,  the  assertion  by  the 
appellant  of  a  general  claim  against  the  bank 
was,  in  a  sense,  inconsistent  with  its  asser- 
tion of  right  to  pursue  the  proceeds  of  the 
drafts;  and  it  cannot  be  allowed  to  shift  its 
position,  if  the  change  would  impose  detri- 
ment, in  a  legal  sense,  upon  the  opposing 
party.  It  would  then  be  estopped  bv  its 
conduct.  But  if  there  be  no  estoppel,  if  no 
injury  has  resulted  from  the  remedy  pursued, 
to  deny  one  the  right  to  change  position 
would  be  to  say  that  a  litigant  must  in  the 
first  instance,  and  at  his  peril,  elect  his  rem- 
edy, and  that  he  may  thereafter  pursue  no 
other,  although  the  law  affords  him  a  better 
one,  which,  through  ignorance  or  miscon- 
ception, he  had  failed  to  adopt,  notwitli- 
standing  his  opponent  has  suffered  no  detri- 
ment fi-om  the  mistaken  course  pursued.  We 
do  not  understand  the  law  to  justify  so  harsh 
a  rule.  If  the  appellant,  in  ignorance  of 
its  legal  rights,  believed  that  no  other  course 
was  available  than  to  prove  its  debt  as  a 
general  creditor;  that  it  had  no  right,  be- 
cause of  the  fraud  of  the  bank,  to  retake 
from  the  receiver  the  proceeds  of  the  paper 
tortiously  obtained  by  the  bank,  the  avails 
of  which  had  come  into  possession  of  the  re- 
ceiver; and  in  such  belief  proved  its  claim 
as  a  general  creditor,— equity  ought  to  per- 
mit the  withdrawal  of  such  claim,  and  the 
pursuit  of  an  appropriate  remedy,  adequate 
under  the  circumstances,  to  restore  its  prop- 
erty, unless  the  action  of  the  appellant  has 
wrought  a  change  in  the  position  of  affairs, 
working  le^al  detriment  that  would  render 
it  inequitable  for  the  appellant  to  pursue 
now  a  different  course.  We  understand  this 
to  be  the  rule  established,  whether  the  mis- 
take may  be  deemed ^a  mistake  of  law  or  a 
mistake  of  fact.  Pom*.  Eq.  Jur.  §  512 ;  Welts, 
F,  &  Co.  V.  BobinRon,  18  Cal.  134;  Ward 
V.  Ward,  184  111.  417;  Becker  v.  WalvmtK 
45  Ohio  St.  173;  Johnson- Brinkman  Commis- 
sion Co.  V.  Central  Rank,  116  Mo.  558;  Nyss- 
wander  v.  Lowman,  124  Ind.  584 ;  Wood- 
bum's  Estate,  McMannis's  Appeal,  138  Pa. 
606;  Mtieknet  v.  Macknet,  29  N.  J.  Eq.  54; 
Dunham  v.  Ekoen  (N.  J.)  13  Cent.  Rep.  349. 

We  are  of  opinion  that  the  facts  charged 
in  the  bill  to  be  relied  upon  by  the  receiver 
to  create  an  estoppel  are  not  such  as  work  a 
legal  detriment  to  the  rights  of  the  creditors. 
So  far  as  respects  the  mere  matter  of  change 
in  the  books  which  would  be  necessitated, 
that  is  not  a  matter  of  moment,  in  this  con- 
nection. If  some  labor  will  thereby  be  im- 
posed, in  the  correction  of  the  accounts,  it 
IS  inconsequential  and  ought  not  to  be  per- 
mitted to  prevent  the  equitable  relief  sought, 
if  the  appellant  be  otherwise  entitled. 

The  fund  for  the  creditors  was  increased 
bv  the  amount  of  the  proceeds  of  the  securi- 
ties tortiously  obtained  from  the  appellant. 
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This  fand  wa«  distributed  in  dividends  to 
the  creditors,  and,  it  would  seem,  about  tbe 
time  the  appellant  was  advised  of  lis  right 
to  pursue  the  proceeds  of  the  securities,  and 
declined  to  accept  its  proportionate  share. 
The  fact  of  such  distribution  is  urged  as  a 
sufficient  reason  to  deny  the  relief  sought. 
It  doubtless  would  have  that  effect  if  no  as- 
sets yet  remained.  The  bill,  however, 
cliarges  that  the  receiver  has  in  possession 
assets  of  the  bank  from  which  he  will  real- 
ize moneys  largely  in  excess  of  the  proceeds 
of  the  paper  wrongfully  obtained  by  the  bank 
from  tlie  appellant,  and  which  went  to  swell 
the  fund  distributed  among  the  creditors. 
In  such  case  equity  should  compel  restitution 
of  that  which 'has' been  diverted,  and,  being 
uuable  to  lay  hold  of  the  specific  moneys 
improperly  received,  will  seek  to  make  res- 
titution out  of  the  assets  which  remain. 
Tiie  receiver  is  a  trustee  holding  these  funds 
for  distribution  among  the  creditors  of  the 
bank  according  to  their  respective  rights. 
He  is  an  officer^of  the  law.  Equity  will  not 
permit  a  trustee  to  avail  himself,  as  against 
a  cestui  que  truet,  of  a  mistake  of  law  on  the 
part  of  the  latter,  when  it  is  possible  to  cor- 
rect the  error  without  injury  to  the  trust  es- 
tate. Here,  it  is  true,  the  specific  money  of 
the  appellant  is  no  loncer  in  the  hands  of 
tlie  receiver.  It  has  been  distributed  by  him, 
in  the  proper  discharge  of  his  duty,  among 
the  creaitors;  but  as  the  property  of  the  ap- 
pellant was  erroneously,  although  through 
no  fault  of  the  receiver,  appropriated  to  the 
benefit  of  the  general  creditors,  there  is  no 
injustice  in  a  restoration,  if  assets  remain 
out  of  which  indemnification  can  be  had. 
The  general  creditor  will  receive  not  a  penny 
less  than  is  his  due.  The  appellant,  if  the 
remaining  assets  prove  sufilcient  and  avail- 
ing, will  receive  that  to  which  it  is  entitled, 
and  no  more.  There  has  been  an  erroneous 
diversion  of  the  fund,— caused,  it  Is  true, 
by  the  act  of  the  appellant.  If  legal  injury 
has  resulted  from  the  act,  the  appellant  can- 
not be  afforde<l  relief ;  but  it  has  not  so  re- 
sulted, and  the  general  creditor  wijl,  bv  the 
granting  of  relief  to  appellant,  be  put  in  no 
worse  plight  than  before  the  act.  Restora- 
tion for  diversion  of  funds,  whet^ier  from 
design  or  through  mere  error,  is  not  to  be 
denied  unless  the  diversion  has  occurred 
through  the  wrong  or  error  of  the  party  seek- 
ing restoration,  and  when,  in  the  case  •f  er- 
ror, there  has  been  wrought  legal  detriment 
to  the  opposing  right.  This  is  certainly  true 
with  respect  to  trustees  and  officers  of  the  law, 
who  are  not  permitted  to  assert  a  mere  mis- 
tal<e  of  law  as  an  excuse  for  the  denial  of 
justice,  and  who  are  required  to  act  as  any 
hiirh- minded  man  would  act  under  the  like 
circumstances. 

In  Ex  parte  Jamee,  Re  Condon,  L.  R.  9  Ch. 
609,  a  creditor  had  obtained  judgment,  and 
issued  execution,  which  was  levied  by  the 
sheriff  upon  certain  personal  property  of 
the  defendant,  and  upon  its  sale  the  proceeds 
were  paid  to  the  judgment  creditor.  There- 
after, the  debtor  being  adjudicated  a  bank- 
rupt, the  assignee  demanded  the  prrceeds  of 
the  sale.  The  judgment  creditor,  supposing 
the  assignee  entitled  thereto,  paid  over  the 
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same  to  him.  Being  afterwards  advised  that 
he  bad  a  right  to  retain  the  money,  the  cred- 
itor filed  a  petition  against  the  trustee  for 
restorat i  on,  and  restor ati  on  was  decreed .  The 
court  observed — **  that  a  trustee  in  bankruptcy 
is  an  officer  of  the  court.  He  has  inquisi- 
torial powers  ffiven  him  by  the  court,  and 
the  court  regards  him  as  Its  officer,  and  he  ii 
to  hold  money  in  his  hands  upon  trust  for 
its  equitable  distribution  among  the  credit- 
ors. The  court,  then,  finding  that  be  has  in 
his  hands  money  which  in  equity  belongs  to 
someone  else,  ought  to  set  an  example  to  the 
world  by  paying  it  to  the  person  really  en- 
titled to  it.  In  my  opinion  the  court  of 
bankruptcy  ought  to  be  as  honest  as  other 
people. " 

It  is  true  that  in  this  case  the  moneys  still 
remained  in  the  hands  of  the  trustee,  but  in 
the  subsequent  case  of  Ex  parte  Simmonds, 
L.  R.  16  Q.  B.  Div.  308,  a  case  was  presented 
where  the  moneys  received  by  a  trustee 
through. a  mistake  of  law  had  been  actually 
distributed  among  the  creditors.  The  court 
approved  of  the  ^decision  referred  to.  Lord 
Esher,  M.  R.,  observing :  "If  money  had  by 
a  mistake  of  law  come  into  the  hands  of  an 
officer  of  a  court  of  common  law,  the  court 
will  order  him  to  repay  it  as  soon  as  the  mis- 
take was  discovered.  Of  course,  as  between 
litigant  parties,  even  a  court  of  equity  would 
not  prevent  a  litigant  from  doin^  a  ahabbj 
thing.  But  I  cannot  help  thinking  that  if 
money  had  come  into  the  hands  of  a  receiver 
appointed  by  a  court  of  equity  through  « 
mistake  of  law,  the  court  would,  when  the 
mistake  was  discovered,  order  him  to  repaj 
it.**  And  with  respect  to  the  fact  that  the 
money  had  been  distributed,  he  remarked : 
'^  Though  the  money  has  t>een  divided  among 
the  creaitors,  the  court  sees  that  other  mon- 
eys, which  Would  be  applicable  to  the  pay- 
ment of  dividends  to  the  creditors,  are  about 
to  come  into  the  hands  of  the  trustee,  and  it 
has  not  been  shown  that  any  injury  will  be 
done  to  anyone  by  ordering  the  trustee  to 
apply  this  money  which  is  coming  to  him 
to  replace  the  other  money  which  was  paid 
to  him  in  error,  and  I  think  it  is  right  that 
it  should  be  so  applied.""  And  Cotton,  L. 
J.,  said  upon  the  same  point:  **Bot,  In  my 
opinion,  we  must  regard  the  funds  available 
for  distribution  among  the  creditors  under  a 
bankruptcy  or  liquidation  as  one  entire  fund, 
and.  if  that  funu  has  been  erroneously  in- 
creased, I  think  it  is  a  just  extension  of  Kg 
parte  James  to  say  that,  out  of  any  moneys 
which  may  hereafter  be  in  the  hands  of  the 
trustees  and  applicable  to  the  payment  of  div* 
idends  to  the  creditors,  the  amount  which 
has  come  into  his  hand  by  mistake  ought  to 
be  repaid.  **  And  Lindley,  L.  J. ,  observes : 
''What  is  there  unjust  in  saying  that  no 
more  money  shall  go  to  them  (the  general 
creditors)  until  this  sum  has  been  repaid  to 
the  rightful  owner?" 

In  the  case  of  Dixon  t.  Brown,  L.  R.  89 
Ch.  Div.  597,  a  testator  devised  real  estate 
to  his  nine  children,  as  tenants  in  common, 
with  power  to  three  of  them  to  sell  the  whole, 
to  avoid  tlie  difficulties  of  partition.  W., 
one  of  the  three,  effected  sales  under  the 
power,  retaining  more  thaa  his  share  of  the 
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niiTctaase  money,  and  went  into  liquidation. 
Farther  salea  were  effected,  and  out  of  the 
proceeds  a  further  sum  was  paid  to  W.  *8 
trustee  in  liquidation,  in  respect  of,  and  In 
excess  of,  his  share.  It  was  held  that  all  of 
the  purchase  mooeys  received  by  the  trastee 
were  impressed  with  a  trust  under  the  law, 
suid  that  W.  's  equitable  interest  therein  was 
liable  to  recoup  the  other  beneficiaries,  and, 
this  being  so,  that  the  payment  to  his  trustee 
in  liquidation  was  made  in  mistake  of  law, 
4md  must  be  refunded  by  the  trustee.  The 
•court  referred  to  the  cases  of  Bx  parte  James, 
JSe  Condon,  and  Bx  parte  Simm&nde,  and  by 
Kay,  J.,  says:  **The  judges  in  those  cases 
treat  the  assignee  or  the  trustee  in  bankruptcy 
«s  being  an  officer  of  the  court,  and  lay  down 
the  rule  that  money  paid  to  him  in  mistake 
of  law  must  be  repaid  by  him ;  and  even  if 
he  has  spent  the  actual  money  he  will  be  or- 
dered, according  to  the  later  of  these  deci- 
sions, to  recoup  the  parties  entitled  to  that 
money  out  of  other  of  the  bankrupt's  assets 
-coming  to  his  hands  afterwards.  That,  as 
Lord  Justice  James  said  in  the  earlier  of  those 
^ases,  is  because  the  court  of  bankruptcy,  in 
•dealing  with  its  own  officers,  thinks  it  right 
to  be  perfectly  fair,  and  not  to  regard  the 
technical  rule,  which  is  scarcely  honest  in 
«ome  cases.  Of  course  I  am  not  exercising 
the  Jurisdiction  of  the  court  of  bankruptcy, 
but  the  question  is  submitted  to  this  court, 
«nd  I  have  no  doubt  or  hesitation  in  saying 
that  a  court  of  the  chancery  division  does  not 
consider  itself  bound  to  act  on  principles  less 
honest  than  the  court  of  bankruptcy. " 

The  principles  upon  which  courts  of  equity 
«ct  with  reference  to  following  property  Is 
well  stated  by  Mr.  Justice  Bradley  in  Freling- 
huyten  v.  Nugent,  86  Fed.  Rep.  229.  239,  and 
ills  language  Is  quoted  with  approval  in 
Peters  T.  Bain,  188  U.  S.  670,  698,  88  L.  ed. 
<I96,  704. 

"Formerly,"  says  Mr.  Justice  Bradley, 
"*  the  equitable  right  of  following  misapplied 
money  or  other  property  into  the  hands  of  the 

f parties  receiving  it  depended  upon  the  abil- 
ty  of  identifying  it;  the  equity  attaching 
only  to  the  very  property  misapplied.  This 
rigbt  was  first  eztenaed  to  the  proceeds  of  the 
property,  namely,  to  that  which  was  procured 
In  place  of  it*by  exchange,  purchase,  or  sale. 
But  if  it  became  confused  with  other  prop- 
erty of  the  same  kind,  so  as  not  to  be  distin- 
l^uishable,  without  any  fault  on  the  part  of 
the  possessor,  the  equity  was  lost.  Finally, 
however,  It  has  been  held  as  the  better  doc- 
trine that  confusion  does  not  destroy  the 
"•quity  entirely,  but  converts  It  into  a  charge 
upon 'the  entire  mass,  giving  to  the  party  in- 
jured by  the  unlawful  diversion  a  priority 
of  right  over  the  other  creditors  of  the  pos- 
sessor." 

The  like  doctrine  is  held  in  Central  Nat. 
Bank  v.  Connecticut  Mut.  L,  Ins.  Go.  104  U. 
6.  54,  68,  26  L.  ed.  693,  699,  and  Peters  t. 
Bain,  188  U.  S.  670,  83  L.  ed.  696. 

We  have  examined  numerous  cases  in 
which  the  doctrine  has  been  considered  and 


applied,  notably  Th&mpson's  Appeal,  32  Pa. 
16;  Columbian  Bank's  Estate,  147  Pa.  440; 
Freiberg  v.  Stoddard,  161  Pa.  259 ;  Neely  v. 
Rood,  54  Mich.  184,  62  Am.  Rep.  802 ;  Sher- 
woody.  liilford  State  Bank a,nd  Be  Waterbury, 
94  Mich.  78;  Bnglar  v.  Ofutt,  70  Md.  78; 
Little  V.  Chadmck,  151  Mass.  109,  7  L.  R.  A, 
570 ;  Nonotuck  Silk  Co.  v.  Flanders,  87  Wis. 
287 ;  Ford  v.  Ftankinton  Bank,  Id.  868 ;  and 
Burnham  v.  Barth,  89  Wis.  862.  In  al  1  these 
cases  the  trust  fund  did  not  come  into  the 
possession  of  the  trustee,  or  the  party  from 
whom  it  was  sought  to  be  recovered.  They 
were  therefore  riehtly  decided.  But  the  ar- 
gument of  theopfnions  in  some  of  them  fails 
to  recognize  the  modern  doctrine  as  stated  by 
Mr.  Justice  Bradley.  The  case  of  Bnglar  v. 
Offutt  contains  a  well-reasoned  discussion  of 
the  question,  and  in  line  with  the  conclusion 
reached  by  Mr.  Justice  Bradley.  The  su- 
preme court  of  Rhode  Island,  in  Slater  ▼. 
Onental  MilU  (decided  In  1898)  18  R.  I.  852, 
sustains  the  position  here  asserted,  and  con- 
cedes the  right  to  relief  where  funds  remain 
in  the  estate  which  go  to  swell  the  assets. 
The  court  observed :  **  The  rule  is  clear  that 
one  has  an  equitable  right  to  follow  and  re- 
claim his  property,  which  has  been  wrong- 
fully appropriated  by  another,  so  lonji:  as  he 
can  find  the  property,  or  its  substantial  equiv- 
alent if  its  form  has  been  changed,  upon  the 
?;round  that  such  property,  in  whatever  form, 
s  impressed  with  a  trust  in  favor  of  the  own- 
er. If  the  trustee  has  mingled  it  with  his 
own,  he  will  be  deemed  to  have  used  his  own 
rather  than  another's  and  so  to  leave  the  re- 
mainder under  the  trust,  and  that  is  a  suffi- 
cient identification  for  the  owner." 

Here  the  receiver  is  an  officer  of  the  law, 
having  the  assets  in  eustodia  legis.  He  has 
no  interest  in  the  fund,  save  to  see  that  it 
shall  be  distributed  among  those  entitled  to 
it  according  to  the  highest  principles  of  hon- 
esty and  of  equity.  The  assets  of  the  bank 
received  by  him  are,  with  respect  to  the  ques- 
tion in  hand,  to  be  treated  as  an  entirety. 
Those  assets  have  been  swelled  by  the  prop- 
erty of  the  appellant  wroncrfuUy  obtained 
by  the  bank,  and  which  went  into  the  pos- 
session of  the  receivers.  That  in  the  pay- 
ment of  dividends  he  has  disbursed  the  actual 
money  so  received  can  make  no  difference,  so 
long  as  assets  remain  out  of  which  restitution 
can  be  made.  The  creditors  have  received 
that  to  which  they  were  not  entitled,  and  that 
which  belonged  to  the  appellant.  If  resti- 
tution be  made  out  of  the  assets  still  remain- 
ing, the  creditors  will  receive  no  less  than 
that  to  which  they  were  originally  entitled, 
and  the  appellant  will  only  receive  that 
which  was  its  due.  To  compass  such  a  re- 
sult is  the  highest  equity,  since  otherwise 
the  appellant  will  be  deprived  of  its  own, 
and  the  general  creditors  will  receive  that  to 
which  they  have  no  right. 

The  decree  sustaining  tfie  demvrrer  and  diS' 
missing  the  bill  for  want  of  equity  will  be  re- 
versed,  and  the  causa  remanded  for  further 
proceedings  according  to  law. 


Hu7  A.  hOBBRTB  H  oL,  Appti., 
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1.  To  eompnta  tha  amonnt  of  r«coT«TT 
on  forcclomfe  of  »  mortcac*  In  » 
bnildtnsr  B.nd  lo»ii  aBsoclation  lor  de- 
fault of  ttie  mortgagor,  there  iboulil  be  added  lo 
bJI  BiTparBKea  of  dues,  interest,  and  fines  tlie 
pri?ent  ralue  of   the  sntloliMited    future   paf- 

maiiiderof  the  time  required  for  the  maturllyof 
ibealork;  tbatie,  tbe  amount  of  principal  v bleb, 
wtlb  tnCerest  tliereon  From  tbe  present  date  to 
tbe  [tme  ofmsturltyof  Ibe  stock,  would  equal 
the  tola)  amount  of  Bucb  anticipated  future  pay- 

S.    Flues  for  ftailnr*  to  mako  paymeiita 

to  a  building  and  loan  assfloiatlon  wtaeu  tbey  are 
due  are  in  tbe  nature  of  liquidated  damage*. 
Hhicb.ao  far  as  tbe;  arereeeonable.  ma;  be  sus- 
tained b;  a  court  of  npilt;,  evea  without  tbe 
sanciioD  of  an;  statute 

(Jul;  8.  imj 

APPEAL  hy  dereadaats  from  a  decrre  of 
(be  Circuit  Court  for  Cairo)!  Couui;  in  fsi- 
;(ir  of  ptainliff  Id  an  action  brouglil  to  fore- 
close a  monguge.    Affirmed. 

Statement  by  Wood,  J.: 
The  appellee  brought  (bia  suit  to  foreclose  a 
mortgage  which  was  given  to  secute  tbe  fol- 

lonbig  note,  to  wit: 

t3,000.00. 

Minneapolis,  MIdd.,  Dec.  11.  1888. 
For  value  received,  on  or  before  nioe  veara 
from  date  I  promise  to  pa;  to  Ihe  order  of  the 
Americsn  Building  and  Loan  Association,  at 
ils  home  office  in  ninneapolt?,  Uinnesola,  the 
aum  of  two  Ihouaand  dollars,  nllb  Inieiest  at 
the  rate  of  six  per  cent  per  uncum  on  the  sum 
of  one  thousand  dollars,  payable  monthly.  It 
isundelatood  that  this  note  is  given  for  a  loan 
oblainrd  on  twenty  shares  of  stock  of  said 
American  Building  and  Loan  Association,  and 
If  the  maker  hereof  fails  to  make  any  monihlj 
payments  on  tbe  said  slock,  or  lo  pay  aoj  in- 
stalment of  the  interest.  For  a  period  of  six 
months  after  tbe  same  la  due,  then  tbe  whole 
amount  of  this  note  ahall  at  once  become  due 
and  payable.  But  if  Ibe  maker  hereof  shall 
pay  all  inetalmenls  of  the  Intercat  which  be- 
come due  hereon,  and  all  fines  end  monthly 
payments  which  become  due  on  said  stock, 
until  said  atock  becomca  fully  paid  in,  and  of 
the  value  of  (100  per  share,  and  before  any  of 
■aid  inslalmecta  of  InlereBt  or  monthly  pay- 
ments shall  have  been  past  due  for  a  peilod  of 
six  moDihs,  then  upon  the  surrender  of  said 
stock  to  said  association,  this  nole  shall  be 
deemed  to  be  fuUv  paid  and  canreled.  This 
Dote  ia  uDdetalood  to  be  made  with  reference 


lo,  and  under,  tbe  laws  of  the  state  of  MiniM' 

[Signed]  Mary  A.  Roberta. 

Leon  Id  as  Roberts. 

Ob  tbe  margin  of  tbe  face  of  tbe  Dole  is  tb* 
following: 

If  this  note  Is  paid  before  seven  yeais  from 
date,  there  shall  be  allowed  such  retuite  from 
Ibe  amount  of  the  premium  aa  the  board  of 
directors  of  said  asEocialion  abati  deem  equi- 
table. 

Premium,  tl.OOO.Oa 

Loan,  {1,000.00. 

Tbe  mortgage  executed  at  Ibe  same  time  by 
appellants  recites  that  ibe  conveyance  of  lh« 
land  therein  described  is  upon  a  consideiaiion 
of  (3,000  paid  10  appellants  by  the  appellee. 
Tbe  mortgage  contains  tbe  following  condi- 
tions, viz.:  "This  mortgage  Liing  given  to 
secure  a  loan  made  on  Iweiity  sbarcs  of  stork 
Id  said  American  Building  A  Loan  A»£Ocia- 
linn,  the  monihly  payments  of  whicb  amount 
to  (13  per  moolU,  aaid  pnrly  of  tbe  first  p«rt 
does  further  covenant  and  agree  to  make  tbe 
aaid  monthly  paymenisou  said  stock  aa  tbey 
shall  become  due  until  said  stock  ahall  become 
fully  paid  tn."  "Provided,  neverlheleaa,  that 
if  Ibe  said  parly  of  the  flret  pact,  .  .  . 
Shalt  pay  to  ibe  party  of  the  second  part,  at  it* 
home  ofllce,  (],0ii0  and  inteiest,  according  lo 
Ibe  conditions  of  one  ceriaio  promissory  note, 
bearing  even  date,  payable  after  ibree  yean 
from,  and  before  nine  vean  from,  dale,  for 
Ihe  aum  of  (1.000,  with  interest  on  tbe  same 
at  S  per  cent  per  annum  tiefore  and  after  ma- 
turity, until  paid,  interest  payable  moolbly, 
then  Ihia  deed  shall  be  null  and  void,  other- 
wise to  remain  iu  full  force  andefflect.  Buiif 
default  be  made  in  the  payment  of  said  sum  or 
Bums  of  money,  or  of  any  Inalalment  of  interest 
thereon,  or  of  any  monthly  payment  of  aaid 
stock,  for  a  oeriod  of  six  months  after  tbe 
same  sbidl  fall  due,  oi  any  part  of  either,  .  .  . 
or  in  any  condition  in  ibis  moci)rHge  cod< 
tained,  ihen  in  either  or  any  such  case  Ibe 
whole  principal  aum  or  sums  secured  by  this 
mortgage,  and  the  Interest  thereon  accrued 
up  lo  tbe  time  of  such  default,  shall,  at  tbe 
election  of  Bald  second  party,  its  successors  or 
assigns,  or  his  or  their  agent,  become  Ibere- 
apon  due  and  payable  immediately  upon  said 
default;  and  tbe  said  party  of  tbe  first  part 
does  hereby  authorize  and  empower  tbe  said 
party  of  the  second  pari,  its  successors  or  as- 
aigua,  the  owner  hereof,  lis  agent  and  attorney, 
at  its  or  their  election,  and  without  notice  of 
such  election,  to  foreclose  at  once  this  mort 
gage  for  tbe  whole  of  said  principal  sum  or 
sums  and  accrued  Interest,  as  herein  provided, 
or  lo  foreclose  for  such  sum  or  sums  and  in- 
leresl  and  monev  paid  aa  may  be  due  and  pay- 
able by  the  terms  of  said  nole  hereby  secured, 
and  sell  tbesaldbereby  granted  premises  a1  pub- 
lic auction,  and  convey  the  same  lo  said  par- 
cbaaer  in  fee  simple, — agreeably  to  the  aialuiM 


Non.— Asto  anplioatlon  of  pB;™ents  for  stock  I  BIdjr.  ft  L.  Asbo.v.  Annliton  Loan  AT.  Co.  (Ali.'> 
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tn  sucb  case  made  and  provided,  and  out  of 
the  mooeys  arising  from  such  sale  to  retain  the 
principal  and  interest  then  accrued,  on  the 
sum  or  sums  so  elected  to  be  foreclosed  for,  to- 
gether with  any  and  all  costs  and  charges  of 
such  foreclosure,  including  $100  attorney's 
fees  for  foreclosing  this  mortgage;  paying  the 
overplus,  if  any,  to  the  said  party  of  the  first 
par!,"  etc. 

The  complaint  alleged  that  the  by-laws  of 
the  association  provide  that  each  member 
should  pa^  his  shares  of  capital  stock  in 
monthly  instalments  of  60  cents  upon  each 
share,  be.^inniog  thirtv  days  from  the  date  of 
this  certiJScate  of  stock,  and  that  every  mem- 
ber neglecting  to  pay  such  instalment  when 
due  and  payable  should  forfeit  and  pay  to  the 
association  10  cents  per  month  as  a  fine,  for 
each  share  of  stock  so  owned  by  him,  and  so 
in  default.  The  breaches  of  the  condition  of 
the  mortgage  alleged  were  that  the  monthly 
instalment  of  dues  on  said  twenty  shares  of 
stock  due  and  pavable  on  the  lltb  day  of  May, 
1890,  and  for  each  subseouent  month,  amount- 
ing to  $84,  and  the  instalments  of  interest  for 
the  same  period,  amounting  to  $35,  and  the 
fines  accruing  for  the  same  period,  amounting 
to  $14,  had  not  been  paid.  The  amount 
claimed  to  be  due  at  the  institution  of  the  suit 
was  $2,000,  with  Interest  on  $1,000  at  6  per 
cent  per  annum  from  the  11th  dav  of  April, 
1890,  and  an  attornev's  fee  of  $100;  and  the 
plaintiff  elected  to  claim  for  the  $2,000,  with 
interest  at  6  per  cent  on  $1,000,  and  for  $100 
attorney's  fee,  and  asked  judgment  accord- 
ingly, and  for  sale  of  twenty  shares  of  stock 
to  satisfy  same,  and  for  sale  of  property 
mortgaged,  and  the  proceeds  to  be  applied  to 
the  payment  of  the  remainder  of  said  judg- 
ment, if  any,  after  application  of  proceeds  of 
sale  of  stock.  The  bill  was  filed  the  18th 
of  November,  1890.  The  answer  admitted  the 
execution  of  a  note  for  $1,000,  but  denied  that 
a  note  of  $2,000  was  executed.  It  admitted 
the  execution  of  the  mortgage,  but  alleged  that 
it  was  to  secure  the  note  for  $1,000.  The  ex- 
ecution of  the  note  sued  on  is  denied.  Usury, 
and  a  failure  to  comply  with  the  law  author- 
izing foreign  corporations  to  do  business  in  the 
state,  were  set  op,  but  these  defenses  have  been 
abandoned  here.  The  case  was  tried  upon  the 
pleadings,  exhibits,  and  depositions  of  wi^ 
nesses,  and  the  court  found  the  issues  for  the 
plaintiff,  and  that  the  note  sued  on  was  exe- 
cuted, and  the  mortgage  also,  for  the  purpose 
of  securing  it  accordmg  to  its  terms:  that 
monthly  dues  to  the  amount  of  $264  had  been 
paid;  that  interest  on  the  advancement  had 
been  paid  to  April  11, 1890,  and  that  $84  in 
monthly  dues.  $85  in  interest  to  November  11, 
1890,  and  $14  in  fines,  were  in  arrears  at  the 
institution  of  the  suit;  that  there  had  been 
default  in  the  payment  of  monthly  instalments 
for  more  than  six  months;  thatappellee  was  en- 
titled to  monthly  dues  on  stock  for  nine  years, 
amounting  to  $1,296,  less  $264  paid  thereon, 
leaving  a  balance  of  $1,082,  with  interest  on 
the  advancement  from  April  11,  1890,  to  No- 
vember 18, 1890,  amounting  to  $86.15,  and  $14 
in  fines,  making  an  aggregate  of  $1,082. 15  due 
at  the  ins'itution  of  the  suit.  To  this  sum  was 
added  interest  at  6  per  cent  from  November 
18,  1890,  the  time  of  the  institution  of  the  suit, 
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to  August  17,  1898,  the  date  of  the  decree,  and 
judgment  was  rendered  for  $1,260.70.  Ap- 
pellants were  allowed  thirty  days  to  pay  off" 
and  satisfy  the  decree,  surrender  their  stock,, 
and  have  mortgage  satisfied  and  canceled. 
Upon  failure  to  do  so,  the  equity  of  redemp- 
tion was  foreclosed,  and  the  sale  of  the  prop- 
erty ordered.  From  the  decree  this  appeal  wa* 
taken. 

Mr.  OeorM  C  Christian*  with  Mr, 
Charles  D*  Barnes*  for  appellants: 

There  is  no  statute  in  this  state  that  author- 
izes the  imposition  and  collection  of  fines  hj 
building  and  loan  associations.  They  are  in 
the  nature  of  a  penalty  and  the  power  to  impose 
fines  depends  entirely  upon  authoritv  con- 
ferred by  statute,  and  in  the  absence  of  such 
authority  they  cannot  be  enforced,  and  if  they 
are  paid  by  the  borrower  may  be  defalkea 
from  the  amount  due  by  him  to  the  associa- 
tion. 

2  Am.  <&  Eng.  Enc.  Law.  p.  620;  Lincoln 
Eldg,  db  Sav.  Atao.  v.  Graham,  7  Neb.  173; 
Lincoln  Bldg.  dt  Sav.  Asso.  v.  Benjamin,  Id. 
181;  Jarreti  v.  Cope,  68  Pa.  67;  R/ioads  v. 
Hoernerstown  Bldg.  d  Sav.  Asao.  82  Pa.  180; 
Link  Y.  Oermantown  Bldg.  Asso.  89  Pa.  15. 

In  rendering  judgment  for  interest  on  finea 
the  court  erred,  for  interest  is  not  chargeable 
on  fines. 

Imjoldby  v.  BiUy,  28  L.  T.  N.  8.  55;  2  Am. 
<&  Eng.  Enc.  Law,  p.  612. 

A  mortgage  to  a  building  association  in  the 
usual  form  does  not  secure  the  payments  to- 
the  association  for  fines. 

Hamilton  Bldg.  Ano.  v.  Beyn/>Ui8,  5  Duer, 
671. 

Mr.  L.  H.  McGill  for  appellee. 

Wood,  J.,  delivered  the  opinion  of  the- 
court: 

1.  The  appellee  was  dulv  incorporated  un- 
der the  laws  of  Minnesota,  its  articles  of  incor- 
poration and  by-laws  show  that  it  is  a  mutual 
building  and  loan  association,  having  the  same 
plan  or  scheme  as  that  in  general  use  by  such 
associations.  For  a  description  of  such  asso- 
ciations, see  note  by  Freeman  in  Bobertwn  v. 
American  Homestead  Auo.  69  Am.  Dec.  p.  151. 
The  purpose  of  this  association  was  to  exact 
of  appellant  an  obligation  equal  to  the  advance- 
ment which  it  had  made  to  her,  together  with 
the  premium  which  she  had  bid  for  same,  the 
whole  amount  being  equal  to  the  par  value  of 
her  twenty  shares  of  stock  at  maturity.  And 
this  purpose  it  carried  out,  as  appears  from  the 
face  of  the  note  itself  and  the  mortgage,  as  well' 
as  from  the  testimony  of  witnesses.  W  hile  there 
is  testimony  to  the  contrary,  it  is  improbable 
and  unreasonable.  The  ruling  of  the  trial 
court  upon  the  issue  of  non  est  factum  was 
correct.  This  issue,  however,  is  immate- 
rial; for  although  the  note  specifies  that  in 
case  of  default  the  "whole  amount  of  the  note 
is  at  once  due  and  payable,"  and  although  the 
mortgage  gives  appellee,  in  case  of  default, 
*'the  election  to  foreclose  for  the  whole  of  said 
principal  sum,"  still  a  court  of  equity  would 
not  decree  for  the  full  amount  of  the  advance- 
ment and  interest,  together  with  the  premium. 
Such  a  decree  would  be  tantamount  to  enforc- 
ing a  penalty  for  breach  of  contract.     Eager 


McordiDg  to  ibe  eyBiem  peculiar  to  building 
and  loao  associalions.  Tbls  contract,  tbeo, 
Mods  the  eppellaDtto  pajmontbljinatalmeDta 
of  iDierest  oo  tbe  advaDcemeiit,  moatbt;  dues 
OD  Btock  uutit  \ia  matutitv  (not  to  exceed  a 
period  ot  nine  years),  and  Soes  asBesaed  foi  fad- 
uie  to  mabe  stock  payments  ar  dues  u  sped' 
fled.  DeFHultbavingbeeu  made  for  more  tban 
«lz  monttiB  Id  tbe  payment  of  tbe  luBtalmeata 
-of  intereat  and  montlilj  dues,  foreclosure  pro- 
-ceedlogs  nere  begun,  and  the  only  real  ques- 
doD  here  1b  aa  to  tbe  amount  of  tbe  decree. 
Tbe  lower  court  charged  tbe  borrower  with 
tbe  whole  amount  of  dues  for  nine  years,  and 
added  to  tbia  sum  tbe  interest  and  fines  in  ar- 
rears at  tbe  Institution  of  tbe  suit.  From  tbis 
sum  was  deducted  tbe  amount  of  dues  already 
paid  on  slock,  and  lo  tbe  balance  was  added  6 
per  cent  interest  per  anoum  from  the  Inslitu- 
tloQ  of  tbe  suit  to  date  of  tbe  decree,  making 
Ibe  sum  of  |l,2t<0.70.  for  whicb  decree  was 
■entered.  Wa»  this  correct?  The  rule  for  de- 
termialDg  tbe  amount  mhicb  ne  tbink  most 
nearly  enforces  all  tbe  contract  oblipialiooa  la 
to  lucertaln  tbe  amount  of  staled  dues  and  in- 
terest which  will  become  due  during  Lbe  future 
«zi9teQce  of  tbe  corporation,  as  estimated. 
Tbea  find  the  principal  whicb,  with  Interest 
for  the  supposed  time,  will  amount  to  the  dues 
and  Interest  already  calculated.  Tbls  will  t>e 
tbe  present  value  of  tbe  anticipated  payments. 
To  this  principal  add  the  arrearages  due,  and 
tbe  tines  for  the  lime  between  tbe  date  ot  de- 
fault and  tbe  entry  of  tbe  decree  of  sate.  It 
was  In  proof,  by  tbe  actuary  of  the  associa- 
tion, that  the  atock  would  have  matured  in 
ninety -eight  months.  The  date  of  tbe  ceriifl- 
caie  of  stock  was  June  11,  1888.  Tbe  date  of 
tbe  decree  was  August  IT,  18B3.  Tbe  time, 
therefore,  for  the  stock  to  run  before  malurity 
from  date  of  decree  was  85{  months.  Dues, 
inlerest,  and  Snes  were  in  arrears  from  April 
11,  ISUO.  or  forty  months  and  aizdays.  Then. 
from  these  daia.  applylag  the  above  rule,  we 
have  the  following: 

Bues  85|  monlba  at  flS  per  month  $439  60 
Inlerest  on  $1,000  (adTaoceineDt)  for 
35}  moDtbs  at  (G  per  moDth 179  00 

Total $808  60 

Now,  ^e  principal  which  will  amount  to 
this  sum  In  85t  mon(li9,  at  B  per  cent  inter- 
est, is  $516.90,  which  Is  ascertained  by  divid- 
ing the  $608  by  $1,179,  the  principal  and 
'  inlerest  on  $1,  at  S  per  cent,  for  85}  months. 
The  present  value  of  the  anticipated  payments 
tben  la  $316.20.     To  this  add  arrearages: 

Dues  40  months   si  $12 $480 

Iniereet  40  months  at  $5 200 

rinea40  months  at  $8 80 

— ToUl,  $1,378.30. 

This  sum  represented  tbe  amount  for  which 
the  mortgage  should  have  tteen  foreclosed. 
But  the  court  rendered  Judgment  for  $1,360,70. 
making  a  difference  in  favor  of  appellant  of 
$16.30.  So  It  is  clear  that  she  baa  not  bees 
prejudiced  by  the  decree.  Tbe  above  rule  is 
that  announced  by  tbe  superior  court  of  Ciu- 
cinnatl.  Eadlich,  Bldg.  Asso.  §  B86i  Tbe 
8SL.R.A. 


aggreeale  amouot  ot  rbeweekly  and  monthly 
instalments  payable  during  that  time,  from 
that  sum  rebate  a  Just  amount  of  Interest,  and 
add  thereto  the  arrearages  due.  after  allowing 
for  payments  made  lo  the  society,  and  the 
suto  thus  ascertained  Is  the  amount  whicb  tbe 
moilgagee  is  entitled  to  receive  in  praienti  in 
aatiafaction  of  the  morlgacc."  RoberUon  v. 
Amtriean.  Homattad  Alio.  10  Md.  S97,  69  Am. 
Dec.  14S,  and  cases  cited  in  note.  The  appli- 
cation of  this  rule  to  the  fsctaof  this  record 
would  give  substantially  tbe  same  result  m 
above.  Either  of  these  would  be  Just  to  the 
borrowing   member,  and   to   tbe  asaociation. 


Ing  at  tbe  amount,  whereas  by  the  latter  rule 
the  amount  of  interest  to  t>e  rebated  is  not 
fixed,  but  such  as  the  chancellor  may  deem 
]usl.  Tbe  rule  we  have  approved  is  announced 
upon  Ibe  basis  of  a  final  and  complete  fore- 
closure by  sale  of  tbe  property  mortgaged,  and 
a  lermicalion  of  ap|>ellaot's  membership  in  lbe 
assoclstion.  There  is  no  Intimation  aoynbeie 
In  tbe  record  that  appellaot  desires  or  would 
be  willing  lo  continue  her  membership  Va  the 
association.  She  repudiated  tbe  contract  as  a 
real  buildingand  loan  contract,   insisting  tbit 


mortgage  only  secured  that  amount,  s'.  «.,  that 
the  contract  waa  for  a  straight  loan. 

2.  The  amount  of  tbe  decree,  undertberule 
announced, as  well  as  the  rule  adopted  by  tbe 
trial  court,  includes  fines  for  failure  to  maki 
monthly  payments.  The  bj-taws  authorize  a 
fine  of  "ten  cents  per  share  to  be  imposed  for 
each  and  every  month  tbe  payment  ia  not 
made."  Tbe  success  of  the  building  and  loan 
association  scheme  depends  upon  tbe  certainty 
and  regularity  with  whicb  members  pay  tbeir 
dues.  Fines,  strictly  as  such.  Imposed  merely 
by  way  of  punishment  for  a  breach  ot  con- 
tract, a  court  of  equity  would  not  enforce. 
But  what  is  usually  designated  as  fines  in  a 
genuine  building  and  loan  association  are  in- 
tended tor,  and  do  subserve,  a  different  pur- 
pose. They  are  treated  by  the  best  autboriiiea 
as  liquidated  damages,  fixed  by  consent  of  tbe 
parties,  to  indemnify  the  assocfalion  for  the 
loss  it  has  sustained  by  reason  of  the  failure  of 
tbe  defaulting  member  to  make  prompt  pay- 
ments. Shannon  v.  HoMtrd  Atut.  BlOg.  Am. 
Ite  Md.  383;  Oanulgee  Bldg.  <e  L.  Ami.  v. 
Thom»on.  63  Qa.  437;  3  Am.  &  Eng.  Enc 
Law.  p.  eSO,  and  authorities  cited.  Dues  be- 
ing tbe  Tltallziog  principle  In  the  whole  plan, 
and  the  measure  of  Iheproaperily  ot  Ibe  wbola 
depending  upon  tbe  promptoess  with  which 
each  member  discharges  bis  obi igalioD  to  every 
other  lo  pay  them,  ills  but  Just  that  each  de- 
linquent may  contract  as  far  as  possible  to  make 
good  tbe  loss  occasioned  by  him.  In  most  of 
tbe  states  tbe  legislature,  recognizing  that  soma 
such  power  Is  indispensable  to  preserve  tb« 
equality  of  burdens,  while  each  is  sharing 
equally  In  the  profits,  has  enacted  laws  provid- 
ing for  tbe  imposition  of  fines.  But,  In  the 
ainence  of  such  statutes,  it  Is  within  the  prov- 
ince ot  a  court  of  chancery  to  enforce  aucb  ai 
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•esaendal  regulatioD,  wheo  adopted  by  the  as- 
sociatioo.  Those  who  become  members  or 
stockholders  of  an  association  having  such 
«  by-law,  of  course,  approve  and  accept 
«ame,  and  should  be  bound  thereby,  provided 
said  by-law  be  reaaooable.  Encilich,  Bldg. 
Asso.  ^  415;  Shannon  v.  Botoard  Mut.  Bldg. 
A890.  supra,  Mr.  Endlich,  speaking  of  a 
member  who  defaults  in  the  payment  of  dues, 
says:  '*He  will  be  getting:  hd  advantage  over 
and  above  bis  fellows:  he  will  have  had  the 
use  of  his  subscription  money  for  a  longer 
period  than  they  had  theirs,  and  besides,  he 
will  have  his  proportionate  share  of  the  gains 
made  upon  all  their  prompt  payments,  whilst 
be  will  lose  only  the  triflinfr  amount  that  would 
have  come  to  him  as  bis  proportion  of  the 
profits,  which,  if  he  had  paid  his  dues  prop- 
erly, would  have  accrued  from  such  payment 
in  the  interval  between  the  day  when  it  was  bis 
<luty  to  make  it,  and  that  upon  which  he  did 
make  it.  It  follows  that  the  society  is,  in  good 
conscience,  entitled  to  be  made  whole  for  the 
Injury  resulting  from  tardv  payments."  End- 
licb.  Bldg.  Asso.  §  412.  In  uoodman  v.  Dii- 
rant  Bldg.  d  L.  Aaso.  71  Miss.  810,  Chief 
J^ustice  Campbell  said:  "What  is  called  a  fine 
<merely  an  asreed  sum  as  liquidated  damages) 
Is  imposed  for  every  default  in  payment,  as  a 
«pur  to  prompt  payment,  so  as  not  to  derange 
the  process  of  compounding,  which  must  fail 
if  there  is  want  of  payment  as  agreed,  and 
failure  of  which  would  cause  failure  of  the 
scheme.  We  see  nothing  wrong  in  members 
of  full  age  and  compos  mentis  mutually  bind- 
ing themselves  to  so  beautiful  a  scheme  for 
reciprocal  advantage,  and  being  held  to  the 
performance  of  what  thev  have  agreed."  Mis- 
sissippi, like  Arkansas,  has  no  statute  on  the 
subject.  We  are  aware  that  some  courts  re- 
gard fines  as  penalties,  and  will  not  lend  their 
aid  to  enforce  them,  independent  of  statutory 
enactment.  Lincoln  Bldg.  &  Sav.  Asso.  v. 
Chahain,  7  Keb.   173;  Lincoln  Bldg.   db  Sav. 


Asso.  V.  Benjamin,  Id.  181;  Jarrett  v.  Cope,  68 
Pa.  67;  Link  v.  Oermantown  Bldg.  Asw.  89 
Pa.  15.  But  the  rationale  of  the  doctrine 
of  fines  for  the  nonpayment  of  dues  is  that 
they  are  essential  to  the  proper  exercise  of  the 
express  powers  conferred  upon  building  and 
loan  associations  in  their  incorporation.  And 
therefore  they  have  the  right  to  impose  them, 
whether  any  express  warrant  is  found  for  it  in 
the  statute  under  which  they  are  incorporated 
or  not.  They  have  such  power  by  implica- 
tion. Endlich,  Bldg.  Asso.  g  417;  Goodman 
V.  Dvrant  Bldg.  d  L.  Asso,  supra.  It  has 
been  suggested  that  the  menace  of  foreclosure, 
which  overhangs  the  borrower  in  case  of  de- 
fault, is  a  sufficient  stimulus  to  promptness, 
and  that,  therefore,  the  by-law  imposing  fines 
is  unnecessary,  and  should  not  exist.  But  the 
investor  has  no  such  stimulus  to  enforce  punc- 
tuality on  his  part.  The  imposidon  of  fines  for 
nonpayment  of  dues  must  apply  to  every  mem- 
ber alike,— the  investor  as  well  as  the  borrower. 
The  power  to  impose  fines,  however,  if  unre- 
strained, might  be  abused,  and  thus  cause  in- 
justice and  oppression.  Therefore  courts  of 
equity,  operating  with  or  without  the  sanction 
of  the  statute,  will  see  that  fines  are  reason- 
able in  amount,  and  equitable  in  every  respect, 
having  in  view  the  object  to  be  attained  by 
them.  They  must  be  prescribed  by  the  charter 
or  by  laws,  in  precise  and  unequivocal  terms, 
so  as  to  be  readily  understood  by  the  mem- 
bers. Endlich.  Bldg.  Asso.  ^§419-422;  Oo 
eidental  Bldg.  dt  L,  Asso.  v.  Sullivan,  62  CaL 
394;  Davis,  Bldg.  Societies,  p.  86;  Mulloy  v 
Fifth-  Ward  Bldg,  Asso.  2  MacArth.  594.  The 
by-law  under  consideration  conforms  to  these 
requirements. 

Since  the  decree  is  for  a  sum  less  than  it 
might  have  been  under  the  rule  announced,  it 
is  unnecessary  for  us  to  determine  whether 
the  small  interest  on  fines  included  in  the  de- 
cree is  error.  If  so,  it  was  not  prejudicial. 
Afflrmed 
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!•  A  house  owner  need  not  examine  for 
latent  defects  in  a  platform  between  bis  front 
steps  and  tbe  sidewalk,  wben  it  was  well  built 
OD^  seven  or  eight  years  before  and  bad  always 
been  kept  painted  and  showed  no  indication  tbat 
ft  was  unsafe. 

S.  A  nuui  carrying  a  heavy  trunk  for 
hire  fro\A  a  dwelling^  houee»  and  dedininff 
assistanoe,  who  in  so  dolnir  breaks  tbrouffh  a  plat- 
form a  few  steps  above  the  sidewalk,  fraoturing 
bis  left,  cannot  recover  damages  from  the  owner 

NOTB.~For  other  oases  of  injury  by  the  breaking 
of  steps  to  a  dwelling,  see  Hart  v.  Oole  (Mass.)  16 
!«.  R.  A.  087;  and  Sterger  v.  Yan  Sioklen  (N.  F.)  IS 
L.R.A.64a 

^  L.  R.  A. 


of  tbe  bouse,  who  did  not  know  of  any  defect  is 
the  platform.  If  it  was  well  built  and  is  stiU  in 
apparently  good  condition,  showing  no  indica- 
tion tbat  It  is  unsafe,  and  has  been  built  only 
seven  or  eight  years  and  has  always  been  kept 
well  i>ainted. 

(August  U,  1898.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Stiperior  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defend- 
ant's negligence.    Beversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 
Messrs.  Sawyer  Sb  Burnett,  for  appellant: 
Defects  in  a  house  such  as  are  incident  to 
the  ordinary  wear  of  housekeeping,  but  which 
are  the  cause  of  injury  to  a  lawful  visitor, 
attach  no  liability  to  the  owner  or  occupier  of 
the  house. 


Hurlst.  &  N.  247,  25  L.  J.  Exch.  N.  S.  889; 
Pollock,  Torts.  86;  Orajter  v.  Metropoliian  B. 
Co,  L.  R.  1  C.  'P.  800. 

A  tenant  caDDOt  maiDtaln  an  action  against 
his  landlord  for  an  injury  caused  by  falling 
upon  a  stair  in  the  tenement  the  bead  of  which 
had  been  sawed  out  and  left  unsupported  by  a 
previous  tenant. 

Bowe  V.  Bunking,  185  Mass.  880;  Bayet  v. 
Michigan  G.  R  €&.  Ill  U.  8.  228,  28  L.  ed. 
410. 

Mes9r»,  M.  M.  Eatee  and  Charles  A. 
Shurtleffy  for  respondent: 

Everyone  is  responsible,  not  only  for  the 
result  of  his  wilful  acts,  but  also  for  an  injury 
occasioned  to  another  by  his  want  of  ordinary 
care  or  skill  in  the  naauagement  of  his  property 
or  person,  except  so  far  as  the  latter  has  wil- 
fully or  by  want  of  ordinary  care  brought  the 
injury  upon  himself. 

Civ.  Code,  §  1714. 

This  injury  was  caused  br  the  want  of  ordi- 
nary care  or  skill  of  defendant  in  the  manage- 
ment of  his  property. 

The  owner  of  premises  is  bound  to  use  rea- 
sonable care  to  keep  them  safe  as  to  all  persons 
coming  at  his  invitation,  express  or  implied, 
on  any  business  to  be  transacted  by  or  with 
him  on  the  premises,  and  this  extends  to  the 
land,  the  house,  and  the  access  to  it. 

Cal.  Civ.  Code,  §  1714;  Coolev,  Torts,  605- 
607;  3  Lawson,  Rights,  Rem.  &  Pr.  §  1151; 
1  Thomp.  Neg.  807, 

The  owner  of  property  is  "liable  in  damages 
for  any  injury  which  may  happen  by  reason  of 
any  negligence  in  the  mode  of  construction  or 
managing  the  place  of  entrance  and  exit  of  a 
building. 

Siceeny  v.  Old  Colony  <fc  N.  B.  Co.  10  Allen, 
878,  87  Am.  Dec.  644;  Bo^ell  v.  Laird.  8  Cal. 
498,  6»  Am.  Dec.  345;  Treadtcell  v.  W/n'ttier, 
80  Cal.  582,  5  L.  R.  A.  498:  CarUton  v.  Fran- 
eonia  Iron  dk  S.  Co.  99  Mass.  217:  Currier 
V.  Boston  MuHc  Ball  Asso,  185  Mass.  416; 
Looney  v.  McLean,  129  Mass.  38,  87  Am.  Rep. 
295;  Bolmes  v.  Brew,  151  Mass.  578;  Headman 
V.  Conway,  126  Mass.  875;  Waikins  v.  Goodall, 
188  Mass.  588;  Welch  v.  McAllister,  15  Mo. 
App.  492;  Camp  v.  Wood,  76  N.  Y.  96,  32 
Am.  Rep.  282;  Flynn  v.  Central  B.  Co.  142 
N.  Y,  445;  Larkin  v.  O^H^eill,  19  N.  Y.  225; 
^'ewall  V.  Bartlett,  114  N.  Y.  899. 

It  is  not  necessary  to  show  that  the  defend- 
ant bad  actual  knowledge  of  the  defects  of 
property  owned  by  him.  His  duty  was  that 
of  due  care,  and  ignorance  of  defect  was  no 
defense. 

Lindsey  v.  Leighton,  150  Mass.  288;  Currier 
V.  Boston  Music  Ball  Asso.  supra;  Gill  v.  Mid- 
dleton,  105  Mass.  477, 7  Am.Rep.  548:  Beadman 
v.  Conway,  126  Mass.  374;  Watkins  v.  Goodall, 
188  Mass.  588;  Leydecker  v.  Brintnall,  158 
Mass.  298. 

Absence  of  ordinary  care  may  be  fairly  pre- 
sumed from  the  fact  that  there  was  a  defect  in 
the  stairs. 

Cunningham  v.  Union  P.  B,  Co.  4  Utah,  206. 

The  landlord  is  liable  to  the  tenant  or  to  a 
stranger  for  damages  arising  from  the  improper 
or  negligent  construction  of  premises. 

Gear,  Land.  &  T.  §  178;  Jones  v.  Freinde- 
imrg,  66  Ga.  505,  42  Am.  Rep.  86;  McCarthy 
83  L.  R.  A. 


V.  xortc  i^ouTuy  oav,  nanK,  i^  i>ie.  oio,  40  Am. 
Rep.  591;  Nash  v.  Minneapolis  Mill  Co.  24 
Minn.  501,  31  Am.  Rep.  349:  Carson  v.  Godlef 
26  Pa.  Ill,  67  Am.  Dea  404;  Cartin  v.  Som- 
erset,  140  Pa.  70,  11  L.  R.  A.  568;  Dixon  v. 
Pluns,  98  Cal.  889,  20  L.  R.  A.  69S;  i^hearm. 
&  Redf.  Neg.  §  60. 

The  omission  of  the  defendant  to  use  ordi- 
nary care  and  skill  in  the  management  of  his 
property  is  presumed,  untU  the  contrary  it 
shown,  from  the  fact  that  an  accident  has 
happened . 

FairchildY.  California  Stage  Co.  13  Cal.  599; 
Boyce  v.  California  Stage  Co.  25  Cal.  46S; 
Lawrence  v.  Green,  70  Cal.  420,  59  Am.  Rei^. 
428;  Treadwell  v.  Whittier,  80  Cal.  574,  5  L. 
R.  A.  498;  Milwaukee  A  St.  P.  B.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  24  L.  ed.  256;  Cunningham. 
V.  Union  P.  B.  Co.  supra;  Southoote  v.  ^an- 
ley,  1  Hurlst.  &  N.  247. 

VanclieC  C,  filed  the  following  opinion: 
Action  for  recovery  of  damages  for  personal 
injuries.  Plaintiff  being  a  servant  of  ihe  City 
Transfer  Company,  of  the  city  of  San  Fran- 
cisco, called  at  the  private  dwelling  house  of 
defendant,  at  the  latter's  request,  for  the  pur- 
pose of  carrying  two  trunks  from  there  to  the 
railroad  depot.  After  having  taken  the  smaller 
trunk  to  his  wagon,  he  returned  for  the  larger 
trunk,  which  was  very  heavy.  Defendant 
then  told  him  he  would  not  be  able  to  carry 
that  heavy  trunk  downstairs,  and  offered  to  as- 
sist him;  out  plaintiff  declined  the  proffered  as- 
sistance, and  placed  the  trunk  upon  his  back, say- 
ing to  defendant,  "You  put  that  young  lady  on 
top  of  this  trunk.and  I  can  take  her  down."  He 
then  went  down  the  inside  stairs,  passed  out 
at  the  front  door  and  down  the  front  steps  to- 
a  platform  about  three  steps  above  the  side- 
walk. When  he  stepped  down  upon  the  plat- 
form the  plank  upon  which  he  stepped  broke, 
letting  bis  leg  through  the  opening  made  by 
the  break,  and  fracturing  one  of  the  bon^ 
(fibula)  at  the  juncture  of  the  ankle.  The  is- 
sues of  fact  were  tried  by  a  jury,  whose  ver- 
dict was  in  favor  of  the  plaintiff,  and  the  judg- 
ment of  the  court  was  in  accordance  with  the 
verdict.  The  defendant  has  appealed  from  the 
judgment,  and  from  an  order  denying  his  mo- 
tion for  a  n6w  trial. 

The  evidence,  without  conflict,  shows  that 
the  front  steps,  including  the  platform  which 
broke,  were  built  for  defendant  about  seven  or 
eight  years  before  the  accident,  by  a  carpenter 
and  builder  whose  competency  and  skill  were 
in  no  degree  impeached;  that  they  were  well 
constructed,  of  first-rate  material,  which  would 
ordinarily  wear  sixteen  to  twenty  years  with- 
out repair;  that  they  had  been  repainted  every 
year;  that  they  appeared  to  defendant  and 
those  who  had  passed  over  them  to  be  perfectly 
sound  and  safe,  up  to  the  time  of  the  accident; 
and  that  the  defendant  had  no  knowledge  that 
they  were  unsound,  unsafe,  or  at  all  defective, 
until  after  the  accident.  But  an  examination  af- 
ter the  accident  disclosed  a  partial  decay  (dry 
rot)  of  the  underside  of  the  plank  that  broke^ 
and  of  a  stringer  on  which  it  rested,  whidk 
was  not  apparent  from  the  outside,  and  which 
could  not  have  been  discovered  without  mak- 
ing an  opening  through  or  under  the  vertical 
side  of  the  steps  sufficient  to  admit  a  person 
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binder  the  platform,  wbich  was  only  about  bne 
foot  above  the  ground.  It  is  not  pretended  by 
vcspondent  that  there  was  any  defect  in  the 
<:oDstruction  of  the  steps  or  platform,  except 
that  he  contends  there  was  not  sufficient  venti- 
IsitioD  under  them,  and  upon  this  question  the 
eTidence  was  conflicting.  On  the  part  of  de- 
fendant it  was  shown  that  the  open  space  un- 
der the  platform  extended  back  to,  and  con- 
nected with,  the  open  space  under  the  house, 
and  that  the  open  space  under  the  house  was 
ventilated  in  the  ordinary  way;  but  on  the 
part  of  plaintiff  it  was  contended  that  there 
should  have  been  ventilating  holes  immediately 
connected  with  the  open  space  under  the  plat- 
form and  stepys.  But  there  was  no  evidence 
that  defendant  had  any  knowledge  or  notice  of 
the  alleged  deficiency  of  veotilation,  nor  that 
Huj  other  ventilation  than  that  under  the 
Louse  was  necessary. 

At  the  request  of  defendant's  counsel  the 
court,  properly,  I  think,  gave  to  the  jury  the 
following  instruction:  "The  defendant  is  only 
bound  to  exercise  the  care  which  housekcep- 
<crs,  or  owners  of  houses,  of  common  prudence 
«re  accustomed  to  exercise:  and  if  you  And 
from  the  evidence  that  the  defendant  did  exer- 
cise such  care  in  and  about  keeping  the  plat- 
form in  good  condition,  then  your  verdict  will 
ije  in  favor  of  the  defendant."  Counsel  for 
plaintiff  contended  that  under  the  rule  ex- 
pressed in  this  instruction  the  defendant  must 
be  found  guilty  of  negligence,  in  that  he  had 
not  examined  the  underside  of  the  plntform 
for  the  purpose  of  ascertaining  whether  it  was 
sound  and  safe,  "this  being  the  only  negli- 
gence claimed  to  have  been  proved."  In  an- 
swer to  this,  defendant's  counsel  contended 
that  to  have  made  any  examination  of  the  un- 
derside of  his  steps  or  platform  within  eight 
years  after  they  were  built,  under  the  circum- 
stances proved,  and  without  any  notice  or  in- 
dication that  they  were  unsound  or  unsafe, 
would  have  been  extraordinary  care  and  vigi- 
lance on  the  part  of  the  defendant,  which  the 
law  does  not  require,  and  to  this  effect  asked 
the  following  instruction,  which  was  refused 
on  the  express  ground  that  it  was  a  "charge  as 
to  fact:"  "Those  latent  defects  which  are 
cither  concealed  in  defective  workmanship,  or 
are  incident  to  the  ordinary  wear  and  tear  of 
houses,  are  among  the  casualties  which  no 
man  can  avoid  without  that  extraordinary  care 
and  vigilance  which  the  law  does  not  impose. 
If  you  believe  from  the  evidence  that  the  plat- 
form through  which  the  plaintiff  broke  was 
constructed  in  a  good  and  substantial  manner, 
and  gave  no  indication  of  being  unsafe,  up  to 
the  accident  testified  to,  then  1  instruct  you 
the  defendant  was  under  no  legal  obligations 
to  have  the  said  platform  inspected  from  time 
to  time;  and  if  you  find  from  the  evidence  that 
the  defect  in  said  platform  was  secret,  and  un- 
known to  defendant,  and  was  incident  to  the 
ordinary  wear  and  tear  of  said  platform,  then 
you  will  find  a  verdict  for  the  defendant."  I 
think  this  instruction  Is  substantially  correct, 
and  should  have  been  given.  In  speaking  of 
the  liability  of  owners  of  private  houses  for 
the  consequences  of  defects  therein  dangerous 
to  invited  visitors  on  lawful  business,  Mr. 
Wharton,  in  his  book  on  Negligence  (§  825), 
says:    ''For  the  question  when  such  liability 
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is  mooted  in  reference  to  such  a  visitor  is, 
whether  the  proptielor  exercised  in  his  house 
the  care  which  good  housekeepers  are  accus- 
tomed to  exercise.  What  is  such  care?  Cer- 
tainly, when  we  recollect  the  great  varieties  of 
habit  and  taste  In  this  respect,  all  that  we  can 
ask  is  that  the  house,  to  those  visiting  it,  should 
be  free  from  those  obvious  defects  of  which  an 
occupant  not  an  expert  in  mechanics  would  be 
cognizant.  Those  latent  defects  which  are 
either  concealed  in  defective  workmanship,  or 
are  incident  to  the  ordinary  wear  and  tear  of 
houses,  are  among  those  casualties  which  no 
man  can  avoid  without  the  exercise  of  that 
extraordinary  care  and  vigilance  which  the  law 
does  not  impose;"  citing  English  cases.  There 
can  be  no  question  that  in  such  cases  the  law 
imposes  the  duty  of  only  ordinary  care,  which 
is  properly  defined  to  be  such  as  good  house- 
keepers ordinarily  exercise  to  avoid  danger  of 
personal  injuries  in  their  own  private  dwelling 
houses.  Nor  do  I  think  it  questionable  that  an 
examination  by  the  defendant  of  his  stairs  and 
platform,  at  any  time  before  the  accident,  for 
the  purpose  of  detecting  latent  derects,  from 
which,  under  the  circumstances  and  facts  as- 
sumed and  hypothetical ly  stated  in  the  re- 
quested instruction,  would  have  been  extraor- 
dihary  care. 

The  only  ground  upon  which  the  instruction 
was  refused  is  that  it  instructs  as  to  questions 
offset  which  should  have  been  submitted  to 
the  jury.  But  I  do  not  so  understand  it.  It 
merely  applies  the  law  to  hypothetical  facts, 
and  submits  to  the  jury  the  question  whether 
the  facts  hypothetically  stated  are  true.  The 
questions  of  fact  thus  submitted  were:  (1) 
whether  the  platform  which  broke  was  con- 
structed in  a  good  and  substantial  manner;  (3) 
whether  the  defects  therein,  if  anv,  were  la- 
tent, and  were  unknown  to  defendant  before 
the  accident;  (3)  whether  the  platform  gave 
any  indication  oif  being  unsafe  before  the  ac- 
cident. And,  in  case  the  jurv  should  find  the 
affirmative  of  the  first  two  of  these  questions, 
and  the  negative  of  the  third,  instructed,  as 
legal  conclusions,  that  it  had  not  been  the  duty 
of  the  defendant,  before  the  accident,  to  exam- 
ine the  platform  for  the  purpose  of  discovering 
latent  defects,  either  in  the  workmanship,  or 
caused  by  ordinary  wear,  and  that  the  verdict 
of  the  jury  should  be  for  the  defendant.  That 
these  were  simple  conclusions  of  law  is  un- 
questionable. Shearm.  &  Redf.  Neg.  §§  52, 
53.  And  that  such  conclusions  were  correct 
appears,  not  only  from  the  above  extract  from 
Wharton  on  Negligence,  supported  by  English 
cases,  but  from  the  following  American  cases: 
Lunney  v.  The  Concord,  58  Fed.  Rep.  913; 
Hohbs  V.  Stauer,  62  Wis.  108;  De  OraffY.  New 
York  C.  &  H,  R,  R.  Go.  76  N.  Y.  125;  St. 
Louis  Packing  <&  P.  Co,  v.  Hightower,  92  IlL 
139;  Hoffman  v.  Dickinson,  81  W.  Va.  152; 
Warner  v.  Erie  R.  Co,  89  N.  T.  468;  Sjogren 
V.  Hall,  58  Mich.  275  (per  Cooley,  J.);  Mars 
V.  Delaware  db  H.  Canal  Co,  54  Hun,  625;  Chi- 
cago, St.  P.  M.  &  0,  R.  Co.  V.  EUiott,  5  C.  C. 
A.  847, 55  Fed.  Rep.  949,  20  L.  R  A.  582;  Lof- 
tiis  V.  Union  Ferry  Co,  22  Hun,  83;  Id.  84  N. 
Y.  455,  38  Am.  Rep.  583.  It  should  be  borne 
in  mind,  however,  that  the  ultimate  question 
of  law  to  be  decided  is,  whether  it  was  the  duty 
of  the   defendant,  under   the    circumstances 
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proved,  to  examine  his  platform  for  the  pur- 
pose of  ascertainiDg  whether  there  were  latent 
defects  in  it;  for,  if  such  was  not  bis  duty,  his 
omission  to  make  such  examination  was  not 
negligence  in  any  decree,  and  the  defendant 
was  entitled  to  a  verdict.  Smith  v.  Whittier^ 
95  Cal.  279.  And  whether  or  not  such  was  his 
duty  depends  entirely  upon  whether  or  not  he 
had  notice  of  facts  which  would  induce  a  man 
of  ordinary  prudence  to  suspect  the  existence 
of  a  latent  defect,  in  consequence  of  which 
danger  of  injury  to  person  or  propertjr  might 
be  reasonably  apprehended;  and  when,  in  such 
a  case,  the  facts  of  which  one  charged  with 
negligence  had  notice,  are  known  and  undis- 
puted, the  question  of  duty  to  examine  for 
latent  defects  is  a  pure  question  of  law,  though 
it  may  involve  a  question  as  to  the  degree  of 
care  required,  which  is  also  at)uestion  of  law 
when  the  facts  are  given.  Stratton  v.  Central 
City  Eorse  R,  Co.  95  111.  25;  Sackett,  Instruc- 
tions to  Juries,  p.  15.  In  accordance  with 
these  principles,  courts  grant  nonsnitft  and 
di'rect  verdicts  in  actions  for  negligence, 
whether  the  negligence  in  question  be  that  of 
the  defendant,  or  contributory  negligence  of 
the  plaintiflf.  Qlascock  v.  Central  P,  R,  Co. 
70  Cal.  187;  Orcutt  v.  Pacific  Cowtt  R.  Co.  85 
Cal.  291;  amith  ^.Occidental  d  0.  8.  8.  Ch.  W 
Cal.  462. 

Counsel  for  respondent  have  cited  many 
cases,  none  of  which  seems  to  be  relevant. 
Only  those  of  tb<ni,  however,  from  which 
counsel  have  copied  extracts,  without  stating 
the  facts  bearing  on  the  point  decided,  need 
special  notice.  In  Carleton  v.  Franeonia  Iron  <fc 
8.  Co.  99  Mass.  218,  cited  for  respondent,  the 
unsafe  condition  by  which  plaintiff  was  injured, 
and  of  which  he  was  not  warned,  was  known 
to  the  defendant.  In  Currier  v.  Boston  Music 
Hall  Asso.  385  Ma8s^4l4,  in  which  it  was  held 
that  if  defendant  neglected  his  duty  to  keep 
the  hall  in  a  safe  condition,  so  that  in  fact  it 
was  unsafe  when  plaintiff  entered  it,  "defend- 
ant's knowledge  or  ignorance  of  the  defect  was 
immaterial,"  the  only  defects  complained  of 
were  a  depression  in  the  floor,  and  that  the 
hall  was  not  sutilciently  lighted.  These  de- 
fects, if  they  existed,  must  have  been  patent  to 
all  who  entered  the  hall,  and  it  was  not  ques- 
tioned that  they  were  so.  Had  the  hall  been 
properly  lighted,  the  depression  in  the  floor 
would  have  been  apparent  so  that  the  negli- 
gence which  was  the  immediate  cause  of  the 
injury  was  the  oihission  of  the  duty  to  light 
the  hall,  which  duty  was  not  questioned,  "in 
Looney  v.  McLean,  129  Mass.  88,  87  Am.  Rep. 
295,  'it  was  admitted  that  the  defendant  knew 
that  the  stairs  I  by  the  breaking  of  which  plain- 
tiff was  injured]  were  greatly  decayed  and  un- 
safe, and  there  was  no  evidence  that  be  cau- 
tioned or  nbtifled  the  plaintiff  that  they  were 
■o."  In  Holmes  v.  Drew^  151  Mass.  578.  the 
only  question  was  whether  the  public  had  been 
invited  to  use  a  sidewalk  on  plaintiff's  private 
land.  In  QUI  v.  Middleton,  105  Mass.  477,  7 
Am.  Hep.  548,  it  was  assumed  to  have  been  the 
duty  of  defendant,  arising  from  contract,  to 
use  ordinary  skill  in  repairing  a  privy  so  as  to 
make  it  safe,  lie  failed  to  use  such  skill,  in 
consequence  of  which  the  plaintiff  was  in- 
jured. The  defendant  asked  the  trial  court  to 
instruct  the  jury  "that  the  defendant  is  not 
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liabfe,  unless  he  knew  or  believed  that  the  re- 
pairs which  he  made  were  insufficient,  and 
that  the  premises  were  still  unsafe  and  danger- 
ous."   The  appellate  court  overruled  an  excep- 
tion to  the  refusal  of  this  instruction,  sayftig: 
"His  undertaking  required  at  least  the  skill  of 
an  ordinary  mechanic,  and  his  failure  to  fur- 
nish it,  either  because  he  did  not  possessor 
neglected  to  use  it,  would  be  gross  negligence.*^ 
While  this  implies  that  the  knowledge  or  be 
lief  of  the  defendant  in   that  caae  was  imma- 
terial, it  is  obvious  that  it  does  not  touch  the 
question  involved  in  the  case  at  bar.     In  Lind- 
sey  V.   Leighton,  150  Mass.  285,  the   plain lifT 
was  injured  by  a  defect  in  a  platform  at  the 
head  of  stairs  which  the  defendant  was  in  duty 
bound  to  repair  and  keep  in  safe  condition. 
The  defect  was  that  a  board  in  the  platform 
had  become  loose.    The  defendant  asked  the 
court  to  instruct  the  jury  '  'if  the  jury  And  that 
there  was  such  defect,  but  it  was  not  known 
to  the  defendant  at  or  previous  to  the  accident, 
then  they  must  find  for  the  defendant."    The 
instruction    was  refused,   and    the  appellate 
court  overruled  an  exception  to  the  refusal  of 
it.    There  was  no  evidence  that  the  defect  wa» 
latent,  nor  that  defendant  had  no  knowled^ 
of  it.    The  plaintiff  had  made  a  prima  facie 
case  by  proving  the  defect  and  consequent  in- 
jury; and  unless  there  was  rebutting  evidence 
tenciing  to  show  that  the  defect  was  latent,  and 
that  the  defendant  was  ignorant  of  it,  the  in- 
struction was  properly  denied,  because  not  ap- 
pliftable  to  the  evidence.    For  like  reasons,  the 
case  of  Camp  v.  Wood,  76  N.  Y.  92,  32  Am. 
Rep.  282,  is  not  in  point.     As  considerable  im- 
portance has  been  attributed  to  tbe  fact  that 
plaintiff  was  invited  to  remove  the  trunks  from 
defendant's  house,  it  should  be  observed  that 
he  was  not  invited  to  carry  the  heavy  trunk 
downstairs,    but    that    defendant    protested 
against  his  doing  so,  and  also  that  plaintiff  did 
not  accept  defendant's  invitation  gratuitously. 
It  was  tbe  business  of  plaintiff's  employer  to 
carry  trunks  for  hire.    The  parties  were  equally 
interested  in  the  transaction. 

I  think  the  order  and  judgment  appealed 
from  should  be  reversed,  and  a  new  trial 
granted. 

We  concur:    Haynes,  C;  SearleB,C. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion  the  order  ana  judgment  appealed  firom 
are  reversed,  and  a  new  trial  granted. 


Charles  A.  CHATEAU,  Reipk^ 

V. 

Justin  SINGLA,  Ap]^. 
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1*   A  partnership  to  carry  on  the  bosi- 
neas  of  letttngr  fumiahed  apartmente  for  im' 

Nora.— As  to  the  doctrine  denying:  remedies  U> 
parties  <n  pari  delicto  generally,  see  wnUt  to  Bich- 
ardsoo  y.  Buhl  (Mioh.)  6  L.  R.  A.  45S:  Kirkpatrlck 
V.  Clark  illl.)  8  L.  B.  A.  611:  and  Pennington  v. 
Todd  (N.  J.)  11  L.  R.  A.  589. 

As  to  tbe  !  e  aedy  of  a  party  leas  Rullty  than  the 
other,  see  Mobile  A;  O.  R.  Go.  v.  DismuJces  (Ala.)  17 1«- 
E.  A.  118,  and  tiote. 
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moral  parpoies  le  bated  upon  an  illegal  con* 
tract. 

8.  Belief  win  f  not  be  created  to  either 
party  for  the  settlement  of  a  partnership  which 
was  formed  to  oarry  on  an  unlawful  business. 

8.  The  tact  that  tenements  leeeed  for 
Inunoral  pnrpoeoa  are  located  in  a  section 
of  Ihe  city  which  is  mainly  given  up  to  such 
busineBB  without  interference  by  the  police  au- 
thorities does  not  make  a  partnership  formed 
to  lease  premises  for  such  business  any  the  less 
nnlawfuL 

(AnffU8t20,l«MD 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  the  City  and 
County  of  8an  Francisco  in  favor  of  plaintiff 
in  an  action  to  dissolve  a  copartnership,  wind 
up  the  business,  and  compel  payment  of  the 
balance  due  plaintiff.     Beiersni, 

The  facts  are  stated  in  the  opinion. 

Mr,  Jk,  Rneft  for  appellanl: 

The  lettinfi;  of  houses  for  purposes  of  pros- 
titution is  illegal,  against  good  morals,  and 
Bound  public  policy. 

Penal  Code,  g  816:  AMraok  v.  DaU,  27  Mo. 
App.  649;  2  Addison,  Cont.  715,  ed.  1888: 
Bishop,  Cont.  §  605;  Wood,  l,and.  AT.  §  48; 
Woodfall,  lisnd.  A  T.  §  226;  Whart  Cont. 
%  848;  2  Pom.  Eq.  Jur.  §  986,  and  cases  cited. 

If  a  landlord  allows  a  female  lodger  to  carry 
on  the  trade  of  prostitution  under  his  roof  the 
courts  will  ^ve  him  no  assistance  for  the  re- 
covery of  his  rents. 

2  Addison,  Cont.  ed.  1888,  716. 

If  rooms  or  buildings  are  let  for  immoral 
purposes,  the  contracts  are  void,  and  no  re- 
covery can  be  had  for  rent,  as  in  such  cases 
the  parties  are  in  pari  delicto. 

Wood,Land.  AT.  §  48;  BaUtonr.  BoadyfiQ 
Oa.  449;  KnatoUi  t.  HaughUm,  11  Yes.  Jr. 
168. 

Being  for  an  illegal  purpose  the  partnership 
is  illegal  and  void,  and  no  accounting  or 
other  relief  will  be  granted. 

Lindley,  Partn.  ♦92-94;  1  Bates.  Partn.  §  112; 
2  Pom.  Eq.  Jurisp.  §§  989,  940;  Craft  v.  Con- 
oughy,  79  111.  846,  12  Am.  Rep.  171;  Watwn  v. 
Murray,  23  N.  J.  Eq.  257;  Holman  v.  Johnson, 
Cowp.  843;Fa^«o/i  v.  Fletcher,  7  Qratt.l;  Bykt% 
V.  Beado)^,  L.  R.  11  Ch.  Div.  196  . 

The  law  leaves  parties  to  an  illegal  part- 
nership where  it  found  them,  and  will  not 
adjudge  contribution  or  afford  relief. 

BartU  V.  NuU,  29  U.  S.  4  Pet.  184.  7  L.  ed. 
825;  Carey  v.  Smithy  11  Ga.  589:  Jone%  v. 
Banna,  81  Cal-.  616;  Martin  v.  Wade,  87  Cal. 
174;  Riley  v.  Jordan,  122  Mass.  281;  Anderson 
V.  Powell,  44  Iowa,  20;  Watson  v.  Murray,  23 
N.  J.  Eq.  257;  Wataon  v.  Fleteher,  7  Gratt.  1. 

In  the  following  cases  dissolution,  distribu- 
tion, and  accounting  were  refused. 

Gould  v.  KeiidaU,  15  Neb.  549;  Re  South 
Wales  Atlantic  8.B.C0.  L.  R.  2  Ch.  Div.  768; 
Thomson  v.  Thomson,  7  Ves.  Jr.  470;  Exymrte 
Mather,  8  Ves.  Jr.  878;  KnowUs  v.  Haughton, 
11  Ves.  Jr.  168;  Read  v.  Smith,  60  Tex.  879: 
Jjane  v.  Thtmuis,  87  Tex.  157;  Stewart  v.  Mc- 
intosh, 4  Harr.  &  J.  283;  RiUy  v.  Jordan,  122 
Mass.  281;  Sndl  v.  Dwight,  120  Mass.  9;  King 
T.  Winants,  71  N.  C.  469;  Durant  v.  Rehener, 
26  Minn.  862;  Anderson  ▼.  Powell,  44  Iowa, 
20;  Rigby  ▼.   Connol,  L.  R  14  Ch.  DiT.  482; 

88  L.  R.  A. 


Central  Ohio  Salt  Go,  T.  Guthrie,  86  Ohio  St. 
666;  McQehee  y.  Lindsay,  6  Ala,  16;  KtUy  t. 
Detlin,  68  How.  Pr.  487;  Hunter  v.  Pfeiffer, 
108  Ind.  197;  Fales  t.  Mayherry,  2  Gall.  660; 
Watson  V.  Fletcher,  7  Gratt.  1;  Jeromes.  Big- 
elow,  66  111.  452. 16  Am.  Rep.  697;  Dunham  v. 
Preslnf,  120  Mass.  286;  SkeeU  v.  Phillips,  64 
m.  809;  Neustadt  v.  BaU,  68  111.  172;  PoweU 
V.  Maguire,  48  CaL  11;  Vulcan  Powder  Oo»  v. 
Hercules  Powder  Co.  96  Cal.  610;  Rs  Grown/^s 
Estate,  94  Cal.  69. 
Mr,  A*  B.  Treadwell  for  respondent. 

Henshawv  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  a  proceeding  in  equity  by  one 
partner  to  dissolve  a  copartnership  between 
himself  and  defendant,  for  the  appointment  of 
a  receiver,  for  a  statement  of  accounts,  and 
generally  for  the  closing  up  of  the  business  of 
the  partnership.  In  the  complaint  it  is  averred 
that  the  partnership  was  formed  for  the  busi- 
ness "  of  subletting  and  rentin^r  certain  tene- 
ments, and  in  supplving  and  furnishing  the 
necessary  household  furniture  therein  to  fit  the 
same  for  habitations  and  dwellings  for  human 
beings."  Further  averments  of  the  complaint 
were  that  the  defendant  had  excluded  plaintiff 
from  all  share  in  the  proceeds  and  profits  of 
the  partnership,  and  from  all  dealings  with  the 
partnership  property,  and  had  collected  rents 
and  profits  of  the  partnership,  which  he 
claimed  to  own  and  hold  as  his  individual 
property,  and  for  which  he  refused  to  account. 
Defendantadmittedthepartnership.madedenia) 
of  any  and  all  the  wrongful  acts  charged 
against  him,  and,  for  a  further  and  separate 
defense,  averred  that  the  copartnership  was 
and  is  illegal,  against  good  morals,  and  against 
public  policy,  *'in  this:  that  the  same  con- 
sisted in  the  letting,  subletting,  leasing,  and 
hiring  of  said  tenements  and  premises  m  the 
complaint  set  forth,  and  the  furniture  therein 
contained,  for  immoral  and  unlawful  pur- 
poses, to  wit,  for  the  purpose  of  maintaining, 
keeping,  conducting,  and  carrying  on  brothels 
and  houses  of  ill  fame,  and  houses,  places, 
apartments,  and  resorts  for  the  purposes  of  as- 
signation and  prostitution,  and  that  the  busi- 
ness carried  on  by  said  copartnership  has  been 
the  letting  of  said  premises,  tenements,  and 
furniture  for  such  purposes,  and  that  the 
plaintiff  at  the  time  of  entering  into  and  form 
ing  said  copartnership,  and  at  all  times  since, 
well  knew  that  such  was  to  be  and  was  the 
business  of  said  copartnership,  and  that  said 
copartnership  was  carrying  on  said  business 
and  letting  said  premises  and  furniture  for  the 
purposes  aforesaid,  and  that  all  the  rents  re- 
ceived or  collected,  by  or  on  account  of  said 
copartnership,  from  the  tenants  in  the  com- 
plaint referred  to  and  mentioned,  were  re- 
ceived and  collected  as  rents  for  the  houses 
and  apartments  used  for  the  purposes  ufore- 
said."  The  court  found  **that  the  said  co- 
partnership business  has  not  at  any  time, 
never  has  been,  and  is  not  now,  illegal,  against 
good  morals,  or  against  public  policy;  that  said 
copartnership  firm  simply  rented  the  real 
property  from  one  David  M.  Richards,  be- 
tween said  December  SO,  1890,  and  October 
81,  1898,  and  then  and  thereafter  sublet  said 
property,  consisting  of  four  tenements,  to  four 
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common  prostftutes,  and  that  said  commoD 
prostitutes  during  all  of  said  time  have  been 
commoD  prostitutes,  supporting  themselves  by 
prostitution  at  said  premises;  that  said  pros- 
titutes, as  tenants  of  said  copartnership  firm, 
composed  of  plaintiff  and  defendant,  paid  to 
said  copartnership  the  rents  of  said  premises 
so  occupied  and  hired  by  said  tenants  of  and 
from  said  copartnership,  and  that  said  co- 
partnership firm,  and  the  individual  members 
thereof,  are  not  participants  in  any  manner 
with  said  prostitutes  in  carrying  on  said  busi- 
ness of  prostitution;  that  said  premises  are 
situate  in  a  section  of  this  city  and  county  of 
San  Francisco  occupied  mainly  and  largely  bv 
common  prostitutes,  and  said  common  prosti- 
tutes, including  the  tenants  of  said  copart- 
nership firm,  are  permitted  and  allowed  by  the 
golice  authorities  of  the  city  and  county  of 
an  Francisco  to  carry  on  their  said  busmess 
in  said  district,  and  on  said  premises."  The 
court  then  proceeded  to  decree  a  dissolution  of 
the  partnership  and  the  winding  up  of  its  af- 
fairs, instructing  the  receiver  to  hold  the  part- 
nership property,  effects,  moneys,  debts,  etc., 
subject  to  the  further  order  of  the  court. 

It  is  extremely  difficult  to  see  how  the  court, 
in  view  of  the  evidence  and  of  the  law,  could 
have  found  that  the  copartnership  business 
was  not  illegal,  against  ^ood  morals,  and 
against  public  policy.  Section  816  of  the  Pe- 
nal Code  declares  that  every  person  who  lets 
any  apartment  or  tenement,  knowing  that  it 
is  to  be  used  for  the  purpose  of  assign ution 
or  prostitution,  is  guilty  of  a  misdemeanor.  If 
this  contract  of  copartnership  had  for  its 
purpose  the  letting  of  apartments  for  pur- 
poses of  prostitution,  and  if  the  business  of 
the  copartnership,  as  pleaded  by  the  answer, 
was  the  doing  of  this  precise  thing,  then  the 
copartnership  contract  was  illegal,  against 
good  morals,  against  public  policy,  and  against 
the  express  mandate  of  the  statute,  and  equity 
would  no  more  entertain  an  action  founded 
upon  such  contract,  for  the  relief  of  either  of 
the  parties  to  it,  than  it  would  entertain  an  ac- 
tion between  two  thieves  for  an  equitable  divi- 
sion of  their  plunder.  A  void  contract,  a  con- 
tract against  public  policy  or  against  the  man- 
date of  the  statute,  may  not  be  made  the  foun- 
dation of  any  action,  either  in  law  or  in  equity. 
Re  Oroom^M  Estate,  04  Cal.  69;  Buck  v. 
Eureka,  109  Cal.  504.  80  L.  R.  A.  409.  Par- 
sons, Partn.  4th  ed.  §  8;  Lindley,  Partn.  105. 
That  this  partnership  was  based  upon  such  an 
illegal  contract,  and  had  for  its  business  pur- 
pose the  unlawful  act  of  letting  furnished 
apartments  for  purposes  of  prostitution,  the 
evidence  does  not  for  a  moment  permit  us  to 
doubt.  Going  no  further  into  the  considera- 
tion of  the  evidence  than  is  necessary,  the  tes- 
timony of  the  plaintiff  himself  concludes  the 
question.  He  says:  "The  houses  are  used 
for  purposes  of  prostitution,  and  no  other  pur- 
pose, and  the  women  who  occupy  them  are 
common  prostitutes.  When  I  sold  Mr.  Sin^la 
a  half  interest  in  this  business,  and  took  him 
in  as  a  partner,  I  knew  what  these  houses 
were  being  used  for.  We  were  to  rent  the 
houses  for  women  to  carry  on  the  business  of 
prostitution  there,  and  on  getting  the  leases  from 
Mr.  Richards  on  the  several  occasions,  it  was 
for  the  purpose  of  being  able  to  sublet  the 
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premises  for  those  purposes."  The  evidence 
of  the  defendant,  Siogla,  is  identical  io  effect^ 
and  throughout  the  whole  record  there  ia  do 
conflict  upon  the  subject.  The  latter  portion 
of  the  finding,  to  the  effect  that  the  section  of 
the  city  where  these  tenements  are  located  ii 
mainly  inhabited  by  prostitutes,  who  are  per- 
mitted to  remain  there  by  the  police  authori- 
ties, is  meaningless  in  the  case.  Public  policy 
is  not  made  or  unmade  by  Uie  acts  or  omis- 
sions of  a  police  department;  nor  will  it  be 
contended  that  the  police  department  may  ab- 
rogate a  penal  statute,  or  annul  an  express 
mandate  6f  the  law.  The  finding,  therefore, 
that  the  copartnership  business  was  not  illegal, 
is  unsupported,  and  cannot  stand.  It  must 
fall,  and  with  it  must  fall  the  judgment  and 
decree  which  depend  upon  it. 

The  cause  mui  be  reversed,  with  directions  to 
the  trial  court  to  take  evidence,  and  determine, 
in  accordance  with  these  views,  whether  or 
not  the  business  of  the  copartnership  was  the 
letting  of  apartments  or  tenements  for  the  pur- 
pose of  assignation  or  prostitution,  knowing 
that  the  same  were  to  be  so  used.  If  it  shall 
determine  that  such  was  in  truth  the  purpose 
for  which  the  copartnership  was  formed,  and 
that  such  was  the  business  which  the  copart- 
nership conducted,  it  will  deny  to  either  party 
in  this  proceeding  any  relief.  It  is  ordered 
accordingly. 


J. 


We  concur:    McFarland*  j.;  Temple, 


John  J.  CONLDT,  Appi,, 

«. 

BOARD  OF  SUPERVISORS  OF  THE  CITY 
AJND   COUNTY   OP    SAN    FRANCISCO 

et  al,,  Sespta, 
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!•  The  legiaUbture  eajinot  direct  the  use 
of  the  money  of  a  municipal  corpora- 
tion to  make  a  gift  or  pay  a  claim  hased  on  a 
merely  moral  or  equitable  obligation,  under 
Const,  art  4, 6  3L 

2.  A  statute  peremptorily  directin|p 
•municipal  officers  to  audit  and  pay  a 

particular  claim  without  any  ezaminatiOQ  is  in 
vlolatioD  of  Const  art.  4,  §  2S,  prohibiting  any  epe> 
olal  or  local  law  regulatinfr  county  and  township 
busioess^or  prescribing  powers  and  duties  Id  cities 
and  counties,  or  in  any  case. where  a  general  law 
can  be  made  applicable. 

(October  8,1806.} 

APPEAL  by  plaintiff  from  a  Judfrment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  denying  a  mandamus 
to  compel  defendants  to  allow  a  claim  of  plain- 

NoTB.--On  the  question  of  the  prohibited  gift  of 
public  money  under  the  California  Constitution, 
see  Daggett  ▼.  Colgan  (Cal.)  li  L.  R.  A«  474;  Bourn 
V.  Hart  (CaL)  15  L.  R.  A.  431;  Patty  t.  Colgan  (OelL? 
18  L.  R.  A.  744:  Conlln  ▼.  San  Frandsoo  City  ft 
County  Supers.  (Cal.)  21  L.  R.  ▲.  474;  Ingram  ▼.  Col- 
gan (CaU)  28L.  R.  A.  187. 

As  to  purposes  for  which  public  money  may  bs 
used  generally,  see  noU  to  Daggett  y.  Colgao. 
supra. 


1 


i 


laee. 


CoHLiir  ▼.  Sam  Fbanciboo  Boabd  of  Sufaktisoba. 
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tm  agaioBt  tbe  C\ij  of  San  Fraociaco  which 
bad  been  directed  to  be  paid  by  the  legislature. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Edward  R«  Taylor,  with  Mutr$. 
Roffers  lb  Patterson,  for  appellant. 

Jmt,  Harrj'  T.  Creswell*  for  respondents: 

Const,  subd.  9,  §  25,  art.  4,  is  an  absolute 
prohibition  againstiocal  or  special  laws  on  this 
subject. 

JStaU  V.  Kring.  74  Mo.  624. 

The  act  is  loosL 

J'^apU,  McOtmmU,  r.  HilU,  85  N.  T.  449. 

The  act  is  special. 

Boek  Island  County  Supers,  y,  Uniied  States, 
State  Bank,  71  U.  S.  4  Wall.  446,  18  L.  ed. 
422:  Oalena  r.  United  States,  Amp,  Ti  U.  S. 
X»  Wall.  705, 18  L.  ed.  560;  WiUiams  t.  Bidie- 
man,  7  Ney.  70;  Montgomery  y.  Com.  Robin- 
#011,  91  Fa.  182. 

The  act  seeks  to  regulate  the  business  of  the 
city  and  county  of  San  Francisco. 

Toiings  ▼.  HaU,  9  Ney.  217;  WiUiams  y. 
Bidieman,  and  Montgomery  y.  Com.  BMnson. 
mtpra. 

The  word  '^regulate"  includes  in  its  mean- 
ing the  power  to  control. 

i^te,  Hamilton  County  Comrs.,  y.  Ream,  16 
Neb.  688. 

The  word  "regolate"  means  to  prescribe  the 
rule  by  which  commerce  is  to  be  goyerned. 

Gibbons  y.  Odgen,  22  U.  S.  9  Wheat.  140,  6 
Li.  ed.  56. 

The  constitutional  inhibition  contained  in 
flubd.  9,  g  25,  art.  4,  applies  to  the  city  and 
•county  of  San  Francisco. 

Dougherty  y.  Austin,  94  Cal.  601.  16  L.  R 
A.  101;  Darcyy.SanJosS,  104  CaL  645. 

Tbe  Constitution  of  1879  restricts  the  power 
of  the  legislature  in  the  control  of  tbe 'funds  of 
SL  municipality. 

Coniin  y.  San  Francisco  City  dk  County  Su- 
pers. 99  Cal.  21,  21  Ll  R.  A.  474. 


I,  J.,  deliyered  the  opinion  of  the 
court: 

At  the  last  session  of  the  legislature  the  fol- 
lowing act  was  passed  March  28,  1895  (Stat. 
1895,  p.  848): 

"Aec  1.  The  board  of  superyisors  of  the 
city  and  county  of  San  Francisco  is  hereby 
authorized  and  directed  to  order  paid  to  John 
J.  Coniin,  or  his  assigns  or  legal  represeota- 
tiyes,  the  sum  of  sixty-one  thousand  five  hun- 
dred and  seventy-seven  ($61,577)  dollars. 

'*Sec.  2.  Tbe  auditor  of  said  city  and  county 
of  San  Francisco  is  hereby  authorized  and  di- 
rected to  audit  the  demand  for  said  sum  of 
money  named  in  g  1  and  to  issue  his  warrant 
therefor  to  John  J.  Coniin,  his  assigns  or  legal 
representatives;  and  the  treasurer  ol  said  city 
«nd  county  is  hereby  directed  to  pay  said  de- 
mand and  warrant  for  said  sum  of  money  upon 
presentation  therefor. 

'*Sea  8.  This  act  shall  take  effect  immedi- 
ately.'* 

Tbe  appellant  thereafter  presented  his  claim 
to  the  bcMird  of  superyisors  for  said  sum  of 
money,  together  with  a  duly  authenticated  copy 
of  said  act.  and  demanded  that  tbe  same  be 
allowed  and  ordered  paid.  The  board  of 
superyisors  refused  to  allow  the  same,  and 
thereupon  the  plaintiff  made  application  to  the 


superior  court  for  a  writ  of  mandate  compell- 
ing said  board  to  aUow  tbe  claim.  A  demurrer 
to  his  petition  was  sustained  by  the  superior 
court,  and  from  the  judgment  entered  thereon 
the  present  appeal  has  been  taken. 

The  validity  of  this  act  is  assailed  by  the  re- 
spondents upon  the  ground  that  tbe  legislature 
has  DOt  the  power  to  direct  the  payment  of 
moneys  out  of  tbe  treasury  of  tbe  city  and 
county  of  San  Francisco,  against  its  will,  or 
without  its  consent.  It  is  conceded  by  tbe  ap- 
pellant that  the  legislature  has  not  the  power 
to  direct  or  command  the  municipality  to 
make  a  gift  of  its  funds,  but  it  is  contended  on 
his  behalf  that  the  legislature  has  such  control 
over  these  funds  that  it  may  appropriate  them 
for  any  public  purpose,  and  that,  as  courts 
cannot  look  outside  of  the  act  making  such  ap- 
propriation, but  must  determine  the  character 
of  tbe  appropriation  from  the  terms  of  the  act 
alone,  it  is  to  be  presumed  that  the  legislature 
made  the  appropriation  for  a  public  purpose; 
that  if  the  legislature  bad  the  power  under 
any  circumstances  to  pass  the  act  in  question. 
It  must  be  assumed  that  the  circumstances  ex- 
isted in  the  present  case,  and  authorized  its 
passage.  In  support  of  this  proposition  are 
cited  Stetenson  v.  Colgan,  91  Cal.  649, 14  L.  R. 
A.  459,  and  Rankin  v.  Colgan,  92  Cal.  606. 
These  cases,  however,  involved  the  power  of 
the  legislature  to  appropriate  money  from  the 
state  treasury,  and  did  not  touch  upon  the  power 
of  the  legislature  to  deal  with  the  moneys  in  the 
treasury  of  a  municipal  corporation.  Assum- 
ing, however,  that  the  legislature  may  appro- 
priate the  funds  in  the  state  treasury  for  any 
public  purpose,  it  does  not  follow  that  it  has 
the  same  power  oyer  municipal  funds.  While 
the  funds  in  a  municipal  treasury  are  in  a  cer- 
tain sense  public,  they  are  so  only  for  the 
limited  public  which  has  contributed  them,  but 
not  for  tbe  entire  state,  and  tbe  power  of  the 
le^slature  over  these  funds  is  not  coezteosive 
with  its  power  over  tbe  state  funds,  but  is 
limited  by  certain  provisions  of  tbe  Constitu- 
tion. 

We  are  not  aware  that  it*has  ever  been  held 
and  counsel  for  appellant  has  not  cited  us  to 
any  authority  in  support  of  the  proposition, 
that  the  legislature  has  power  to  appropriate 
the  funds  of  a  municipality  to  tbe  discharge  of 
an  obligation  against  the  entire  state,  or  to  di- 
rect the  payment  of  such  funds  for  any  other 
purpose  than  pertains  to  the  municipality  it- 
self. Mr.  Cooley,  in  his  treatise  on  Taxation, 
lays  down  the  rule  in  the  following  langua|i;e: 
"AH  the  property  of  a  municipal  corporation 
may  be  assumed  to  come  from  taxation.  It  is 
public  property,  but  public  for  tbe  purposes  of 
the  municipality,  and  not  for  purposes  of  tbe 
state.  If,  in  fact,  it  has  been  raised  for  spe- 
cial purposes,  under  state  authority,  the  state 
may  compel  its  proper  application.  The  state 
must  have  a  power  of  direction  also  in  cases 
where  municipal  powers  are  so  modified  as  to 
preclude  the  contemplated  purpose  being  fol- 
lowed; but  it  is  believed  to  be  an  unsound 
doctrine  that  tbe  legislature  of  tbe  state 
may,  for  that  reason,  or  any  other,  apply  it 
to  state  uses  or  even  to  local  uses  against 
the  consent  of  the  people  concerned."  See 
also  Cooley,  Const.  Lim.  6th  ed.  p.  288  et 
seq.;   Dill.  Mun.  Corp.  §  75.    It  was  never 
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of  tbe  moDeyB  in  a  municipal  treBBury,  or  that 
It  could  direct  tbelr  appropriation  to  other 
than  municipal  purpoeea.  Ceriainlj,  It  whs 
never  con  tended  that  the  leglBlature  could  cause 
■uch  fund)  to  be  traDtferred  lo  the  state  treaa- 
nrj  and  be  made  a  part  of  the  atale  funds; 
and  there  can  be  no  diBiinciloQ  in  principle 
between  auch  power  and  ihe  power  todlrect 
their  payment  foraslale  obligation  or  purpose. 
Id  Feopit,  landing,  7.  Burr,  IB  Cal.  851.  it 
was  said:  "TbepovreroFapproprtHtioD  wblch 
Ibe  legislature  can  eiercise  over  the  revenuei 
of  the  state  for  any  purpose  whicb  it  may  re- 
card  ascalculatedlo  promote  the  public  ftond, 
It  can  eierciae  over  tbe  RTenueaof  a  county, 
city,  or  town  for  any  purpose  connected  with 
their  present  or  past  condirion,  except  as  Bucb 
nveDuea  may  by  the  law  creating  tliem  be  de- 
voted to  Bpeclnl  purposes."  In  Snlen  r.  Ath- 
hury,  41  Cal.  G25,  the  act  was  upheld  upon  Ibe 
ground  that  tbe  purpose  for  which  tbe  money 
was  to  bepaid  waia  municipal  purpose.and  Ibe 
further  ground  that  "the  legislature  has  tbe 
conalilulional  power  (odirect  and  control  tbe  af- 
fairs and  property  of  a  municipal  corporation 
for  municipal  purposeB,  provided  It  does  not 
impair  tbe  obligation  of  a  conlraci,  end,  by  tp- 
propiiate  legislation,  may  so  control  its  affairs 
aa  ultimately  to  compel  It  out  of  the  funds  in 
lis  treasury,  or  by  taxation  to  be  imposed  for 
that  purpose,  to  pay  ademand,  when  properly 
established,  which  lo  good  conscience  it  ourbl 
to  pay.  even  tbougb  tbere  be  no  legal  liability 
to  pay  il;"  and,  in  giving  the  opinion  of  the 
court,  Ur.  Justice  Crockett  said:  "lam  not 
aware  that  any  case  bas  gone  ao  far  aa  to  bold 
liial  tbe  legislature  may  devote  the  funds  of  a 
municipal  corporation  to  purposes  coDresspdly 
private,  and  baving  no  relation  to  municipal 
aSaira."  Tbe  statute  involved  in  Creighton  v. 
San  FtaneitM  Oity  <t  Countg  Saperi.  49  Cal. 
440,  was  sustain^  upon  the  principle  that 
"  wbere  an  individual  bas  no  legal  claim  in  the 
sense  of  beiuK  capable  of  enforcenicnt  by  ju- 
dicial proceedings  againat  a  municipal  govern- 
ment, be  has,  nevertbeless.  in  equity  and  Jus- 
tice, in  tbe  larger  sense  of  those  terms,  a  rigbl  to 
indemnily  and  compensalion  out  of  tbe  public 
treasury.  Tbe  principle  by  which  tbese  cases 
were  governed  was  fully  inustraled  to  Hoag- 
land  V.  Saeramenia.  S3  Cal.  143.  where  ibe 
converse  rule  was  enforced,  and  il  was  held 
that  the  legislature  could  not  compel  a  city  to 
pay  a  claim  made  against  it  for  nbich  it  was 
under  no  moral  or  equitnble  obligation;  say- 
ing: '"Wblle  the  legislative  power  may,  as  il 
frequently  does,  interpose  to  furnish  a  remedy 
or  remove  an  Impediment  which  prevents  the 
enforcement  of  a  legal  or  equitable  rigbt  or 
duty  already  exisliog.  it  cannot,  even  againct 
a  municipal  corporation,  create  a  claim  wltb- 
out  the  cnnsent  of  those  who  are  to  be  taxed 
with  Its  payment.  Such  a  procedure,  while 
taking  on  the  form  of  a  statutory  enactment, 
would  amount  to  mere  spoliation." 

Tbe  power  of  tbe  legislature  to  appropriate 
any  of  tbe  public  monejrs  in  tbe  stale  treasun'. 
or  to  direct  Ibe  approprlalion  of  the  public 


Ista  merely  by  reason  of  some  moral  or  equita- 
ble obligation,  whicb  the  mind  of  a  generous, 
or  even  a  just,  individual,  dealing  with  bia 
own  moneys,  might  prompt  him  to  recognize 
as  worthy  of  some  reward.  Centin  v.  Sa» 
Franeito)  Oity  db  Qninty  Super*.  99  Cal.  IT, 
21  L.  R.  A.  474.  It  was  held  In  this  case  that 
the  legislalure  holds  the  public  moneys  in 
trust  for  public  purposes,  and  under  this  limi- 
l&tion  of  tbe  Constitution  can  make  no  digpoM) 
of  these  funds  except  in  accordaikce  with  such 
purposes;  that  it  has  no  authority  to  appropri- 
ate public  moneys  for  purposes  for  which  there 
Is  no  legal  or  equitable  obligation,  and  can  no- 
more  direct  a  municipality  to  make  a  gift  of 
tbe  public  moneys  in  ita  treasury  tbaa  could 
the  municipality  without  such  direction.  As, 
therefore,  Ibe  legislature  is  precluded  from  di- 
recting a  gift  of  municipal  funds,  and  as  anv 
appropriation  of  moneys  for  which  there  is  nof 
a  legal  and  enforceable  claim  falls  within  ibe 
meaning  of  this  term  as  used  Id  the  Conatitu- 
tioD,  It  follows  that,  even  If  It  be  conceded  tQa» 
tbe  legislature  bas  any  control  over  municipal 
funds,  tbe  only  circumstances  under  whicb  It 
could  direct  their  payment  would  be  for  some 
muDlclpal  purpose,  or  in  sal  la  faction  of  some 
valid  claim  against  a  municipality.  It  must 
IhereFore  be  assumed,  for  tbe  purpose  of  aui- 
taining  the  validity  of  tbe  act  in  question,  that 
tbe  leglBtslure  directed  Ihe  money  lo  be  paid  to 
tbe  appellant  In  salisraction  of  soioe  obligHlioti 
of  tbe  municipality.  Such  a  statute  would, 
however,  be  Id  direct  violation  of  the  conailtu- 
tlonal  llmitaliona  upon  the  power  of  tbe  legis- 
lature. Section  25  of  article  4  of  tbe  Consti- 
tution declares  that  the  legislature  sball  not 
pass  any  special  or  local  law  regulalinir  county 
or  lownsblp  buainem,  or  prescribing  Ihe  pow- 
ers and  duties  of  offlceri  in  cities  and  counties, 
or  in  any  case  where  a  general  law  can  b« 
mads  applicable.  The  act  in  question  is  both 
apecla]  and  local.  It  is  special  in  Ibat  it  is  ap- 
plicablelo  a  single  individual  and  lo  a  single 
transartlon.  It  is  local  in  Ibat  by  its  terms  il 
ia  A[>pllcable  lo  only  one  place,  MS.  Ban  Fran- 
Cisco.  Tbst  It  is  an  attempt  to  regulate  tbe 
business  of  San  Francisco  Is  equally  apparent 
To  "n:irulale,"*8  here  used, — a  word  derived 
from  tbe  Latin  word  "rtgo,"  signifying  to 
guide  nr  direct,  through  the  noun  "rtovla,"  & 
rule,— ia  to  prescribe  a  rule  for  acting,  to  di- 
rect the  mode  in  which  a  transaction  shall  t>e 
conducted.  Tbe  act  in  question  directs  the 
mode  in  which  tbe  money  named  therein  shall- 
be  transferred  from  the  city  treasury  to  appei 
lant.  It  preacriben  tbe  exact  amount  lo  be 
paid,  directs  the  board  of  supervisoia  Id  order 
It  paid  to  tbe  appellant,  and  the  auditor  10 
audit  and  the  treasurer  to  pay  his  demand  fnr 
"  '  amount  of  money.  As  Ibepubllc  moneys 
be  trsnsferre<i  from  the  treaaury  to  an  in- 
dividual only  in  connection  with  some  public 
tranaactioD.  and  for  some  public  purpoae,  such 


IdlHI. 


CoKLiH  T,  Sah  Francisco  Board  or  Supervisobs. 
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single  tranuctioD  shall  be  conducted  at  to  pre- 
Bcnbe  a  rule  for  cooductinj^  all  traDsactiooa. 
If  ibe  legislature  can  direct  tbis  payment  to 
the  appellant,  it  can  also  direct  the  payment  of 
every  claim  against  the  muQicipality,  and  upon 
the  same  principle  can  direcft  the  payment  of 
any  claim  against  every  municipal  body  in  the 
state.     Thai    tbis   would  be  a  regulation  of 
municipal  business  throughout  the  state  cannot 
be  denied,  and  that  each  of  the  acts  authoriz- 
ing payment  would  be  a  part  of  such  refrula- 
tion  and  in  contravention  of  the  Constitution  is 
equally  iipparent.     A  law  limited  to  a  single 
transaction  is  as  much  within  the  constitu- 
tional limiiation  upon  the  power  of  the  legis- 
lature as  would  be  a  law  applicable  to  more 
than  one  transaction,  and  a  rule  which  would 
uphold  a  law  limited  to  a  sincle  transaction 
TTOuld    necessitate   the   upholding  of  a  law 
which  embraced  any  number  of  transactions 
leas  than  the  entire  business  of  the  municipal- 
ity.    A   similar   question    was   presented  in 
WUlinms  v.  BiCdleman,  7  Nev.  68.    The  Con- 
atltutioD  of  Nevada  contained  the  same  provi- 
sion on  this  subject  as  is  contained  in  the  Con- 
stitution of  tbis  state,  and  an  act  was  parsed  by 
the  legislature  directing  the  county  of  Lander 
to  pay  a  certain  claim.     It  was  held  that  tbe 
act  was  within  thecoostitutional  provision,  and 
to  ihe  contention  of  counsel  that,  as  the  act 
was  limited  to  a  special  case,  it  was  not  a  reg- 
ulation of  business  wiibin  the  meaning  of  the 
Constitution,  tbe  court  said:    '*We  think  tbis 
atatute  is  clearly  a  regulation  of  business.  Any 
law  prescribing  a  rule  to  govern  business,  or 
an  order  or  direction  for  its  management,  ia 
a  regulation  of  that  business,  whether  it  be  a 
limited  and  temporary  law, intended  to  secure  a 
particular  end  or  object,  or  a  general  and  per- 
manent law,  according  to  the    provisions  of 
which  all  county  affairs  are  to  be  conducted." 
See  also  Montgomery  v.  Cbm.,  Robinton,  91  Pa. 
125.     Whether  the  claim  of  the  appellant  for 
which  payment  is  directed  is  liquidated  or  un- 
liquidated is  immaterial.     If  it  is  unliquidated, 
tt^  legislature  la  not  authorized  to  determine 


the  amount,  and  direct  Its  payment  against  the 
will  or  without  the  consent  of  the  city.  Such 
an  act  would  be  to  except  the  appellant  from 
the  general  law  requiring  a  judicial  determina- 
tion of  his  claim  before  he  could  demand  ita 
payment.  If  it  be  assumed  that  the  payment 
18  to  be  made  for  a  public  purpose,  and  in  sat- 
isfaction of  a  claim  that  has  been  judicially 
determined  to  be  a  valid  claim  in  favor  of  the 
plaintiff  and  against  the  city,  the  act  la  none 
the  leas  a  regulation  of  the  business  of  San 
Francisco,  and  a  special  law  exempting  tbe 
plaintiff  from  the  general  law  requiring  all 
claimanta  against  the  city  to  enforce  their 
claima  by  proceedings  in  the  courts  of  the 
state.  The  act,  moreover,  preacrities  the  du- 
ties of  the  several  officers  named  therein,  and 
imposes  upon  them  duties  different  from  those 
which  ihey  are  required  to  perform  in  all  other 
instances  m  which  the  public  money  is  to  t)e 
paid.  In  all  other  cases  the  board  of  super- 
visors are  prohibited  from  ordering  the  pay- 
ment of  any  claim,  and  the  auditor  from  ap- 
proving; and  the  treasurer  from  paying,  the 
same,  tinless  presented  in  a  particular  form, 
and  tbe  auditor  before  approving,  and  the 
treasurer  before  paying,  any  claim,  are  re- 
quired to  examine  into  ita  validity,  and  to  sat- 
isfy themselves  whether  the  same  is  a  valid 
charge  against  the  city  and  county.  But  by 
the  act  in  question  these  provisions  of  the  gen- 
eral law  applicable  to  all  other  claimants  are 
dispensed  with,  and  the  legislature  has  per- 
emptorily directed  these  officers  to  audit  and 
pay  the  claim  without  any  such  examination, 
and  irrespective  of  the  result  of  whatever  ex- 
amination they  make.  The  act  thus  prescribes 
a  special  rule  for  the  duties  of  these  officers  in 
this  case,  and  takes  from  them  the  right  of  act- 
ing: in  accordance  with  the  general  rule  pre- 
scribed for  all  other  payments  of  money. 
The  judgment  is  afflrmed. 


We     concur: 
Fleet,  J. 


G»routte»      J.;     Van 
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1.  A  mmiicipaJ  ordliuuiee  eajinot 
&te  ciTil  liability  against  a  person  violating 
it,  iD  favor  of  persons  injured  by  ita  violation, 
since  this  is  a  power  which  helongs  alone  to  the 
sovereign  power  of  the  state. 

2.  A  city  Is  not  liable  for  dama^^ee  result- 
ing from  a  faUure  to  enforce  police  regu)ations« 

NoTB.— As  to  liability  for  the  dangerous  oondl- 
tlon  of  private  grounds  lying  open  beside  a  hi^h- 
wav  or  frequented  path,  see  note  to  Lepnick  v. 
Gaddifl  (Miss.)  26  L.  R.  A.  686;  also  Pektn  v.  McMahon 
(111.)  se7  L.  it.  A.  aoib 

33  L.R  A. 


such  as  an  ordinance  against  nnfenoed  excava- 
tiona 


8.  Permlttliiip  a  pond  of  water  to 
main  on  vacant  land  a  short  distance  from 
a  highway  does  not  render  the  owner  of  tbe 
premises  liable  for  the  drowning  of  a  l>oy  while 
bathing  therein. 

(June  16, 1898.) 

APPEAL  b^  plaintiffs  from  a  Judgment  of 
tbe  Circuit  Court  for  the  City  of  St.  Lotiis 
in  favor  of  defendants  in  an  action  brought  to 
recover  for  the  death  of  plaintiffs'  sod  whicii 
was  alleged  to  have  been  caused  by  defendauta' 
negligence.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mewri.  John  P.  Leahy  and  L*  Frank 
Ottoiyf  for  appellants: 

The  court  cannot  as  a  matter  of  law  declara 
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an  infant  guilty  of  contributory  negligence. 
Whether  or  not  he  used  the  care  which  may 
be  reasonably  expected  from  one  of  his  age, 
experience,  and  capacity,  is  a  question  for  the 

BchmiU  T.  8t.  Louis,  L  M,  ik  8.  B.  Co,  119 
Mo.  256,  28  L.  R.  A.  250;  BpiUano  r.  Missouri 
P.  R,  Co.  Ill  Mo.  568;  Burgw  T.  Missouri  P. 
R,  Co.  112  Mo.  250;  Eswin  t.  8t.  Louis,  I,  M. 
d  8.  B.  Co.  96  Mo.  295;  Dlauhi  ▼.  St.  Isovis,  L 
M.  d  8.  R.  Co,  105  Mo.  645;  Oass  ▼.  Missouri 
P,  R,  Co.  67  Mo.  App.  574;  PMn  v.  MeMahon, 
154  HI.  141,  27  L.  R.  A.  206;  Fink  ▼.  MissouH 
Furnace  Co,  10  Mo.  App.  61. 

The  plaintiffs  weie  not  negligent,  and  even 
the  negligent  omission  of  the  parent  to  keep 
the  child  away  from  the  danger  is  not  imputa- 
ble to  the  child,  even  though  it  were  a  tres- 
passer. 

BriU  T.  Eddy.  115  Mo.  596. 

Although  there  is  no  positive  proof  at  to  the 
occurrence  of  the  accident,  the  jury  may  infer 
its  happening  in  the  manner  alleged  if  that  be 
consistent  with  the  facts  proved. 

Leeright  v.  Ahrens,  60  Mo.  App.  118;  Fink  ▼. 
Missouri  Furnace  Co.  supra. 

The  owner  of  property  having  thereon  any 
dangerous  agency  which  is  attractive  to  chil- 
dren, or  where  he  has  knowledge  that  they  re- 
sort to  it  for  amusement  or  otherwise  and 
fails  to  use  ordinary  care,  under  the  circum- 
fltances,  to  guard  the  same  against  injury  to 
them,  must  respond  in  damages  for  such  neg- 
lect, irrespective  of  the  fact  that  the  danger  is 
not  adjacent  to  the  highway. 

Schmidt  v.  Kansas  City  IHsHlling  Co,  90  Mo. 
284,  59  Am.  Rep.  16;  Pekin  v.  McMaJifm,  Lee- 
right V.  Ahrens,  and  Fink  v.  Missouri  Furnace 
Co.  supra;  Dwyer  v.  Missouri  P,  R,  Co.  12  Mo. 
App.  597;  MaUoy  y.  Hihernia  Sav.  d  L,  8oc. 
<Cal.)  21  Pac.  525;  Mackey  r.  Vicksburg,  64 
Miss.  777;  Bransom  ▼.  Labrot,  81  Kv.  688,  50 
Am.  Rep.  193;  Pou)ers7,  Barlow,  58  Slich.  507. 
51  Am.  Rep.  154;  Hydraulic  Woj'ks  Co.  v.  Orr, 
83  Pa.  882;  Whirleyv.  If Aff^man,  1  Head,  610; 
Coppner  y.  Pennsylvania  Co.  12  111.  App.  600; 
Penso  V.  McComiiek,  125  Ind.  116,  9  L.  R.  A. 
813;  Union  P.*R.  Co.  v.  McDonald,  152  U.  8. 
262.  88  L.  ed.  484;  Schmidt  v.  Cook,  4  Misc.  85; 
Brinkley  Car  Co,  ▼.  Cooper,  60  Ark.  545;  Ilwaco 
R.  d  J^av,  Co.  V.  Hedrick,  1  Wash.  446;  Bur- 
thold  V.  Philadelphia,  154  Pa.  109;  Ft,  Worth 
d  D.  C.  R.  Co.  V.  Measles,  81  Tex.  474. 

It  Is  not  necessary  to  prove  knowledge  in  de- 
fendant that  children  resorted  to  the  place;  it 
is  bound  to  take  notice  of  the  habits  of  children. 

Franks  v.  8t.  Louis,  110  Mo.  516;  Zhoyer  v. 
Missouri  P.  B,  Co,  supra;  Fink  t.  Missouri 
Furnace  Co.  10  Mo.  App.  61. 

And  the  question  whether  the  owner  was 
exercising  ordinary  care  under  the  circum- 
stances is  for  the  jury. 

Koons  V.  St.  Louis  dL  M.  B.  Co.  65  Mo.  592; 
.Nngel  v.  Missouri  P.  B.  Co.  75  Mo.  658,  42  Am. 
Rep.  41H;  Brinkley  Car  Co,  ▼.  Cooper,  and 
Barthold  v.  Philadelphia,  supra. 

It  is  an  element  of  negligence  whether  or  not 
the  place  could  be  inclosed  or  fenced;  in  the 
case  at  bar  it  could  be  fenced. 

Ov&rholt  V.  Vieths,  93  Mo.  422;  Rushenherg 
V.  St.  Louis,  L  M.  d  8,  B.  Co,  109  Mo.  112. 

It  was  competent  to  show  that  other  children 
88  L.  R.  A. 


had  fallen  into  the  pond.  The  court  ahould 
have  admitted  this  testimony. 

Oolden  v.  Clinton,  54  Mo.  App.  100;  Ft. 
Worth  d  D.  0.  B.  Co,\y,  Measles,  supra. 

The  court  erred  in  excluding  §g  619,  620.  of 
the  ordinances  of  the  city  of  St  Louis;  they 
require  owners  to  fence  property  that  ia  adja- 
cent to  streets  and  below  the  natural  or  arti- 
ficial grades  thereof,  and  the  failure  to  comply 
with  such  ordinances  is  negligence. 

Pekin  v.  McMahon,  164  111.  141,  27  L.  R.  A 
206;  Keim  T.  Union  B,  d  Transit  Co,  90  Mo. 
814;  Qaas  r.  Missouri  P.  R  Co,  67  Mo.  App. 
674:  Bads  t.  Gains,  58  Mo.  App.  586. 

Messrs,  Dickson  &  Smitk,  for  respond- 
ents: 

An  owner  of  land  Is  under  no  obligation  to 
one  trespassing  thereon,  even  though  an  infant, 
to  place  guards  around  an  excavation  or  pond 
wholly  within  such  land  and  not  immediately 
adjacent  to  a  public  highway. 

Oxerhoit  v.  Vieths,  98  Mo.  422;  Witts  t. 
Stifel,  126  Mo.  295:  Barney  ▼.  Bannibal  d  St. 
J.  R.  Co,  Id.  872,  26  L.  R.  A.  847;  Richards  ▼. 
ConneU,  45  Neb.  467;  Ratte  ▼.  Daicnon,  50 
Minn.  450;  Klix  v.  Nieman,  68  Wis.  272,  60 
Am.  Rep.  854;  Hargreanes  v.  Deacon,  25  Mich. 
1:  Charlebois  v.  Qof^irie  d  M.  R.  R,  Co.  91 
Mich.  59;  Murphy  y.  Brooklyn,  118  N.  Y.  575; 
Sterger  y.  Van  Sieklen,  132  N.  Y.  499,  16L.  R 
A.  640;  Beck  y.  Carter,  68  N.  Y.  288,  23  Am. 
Rep.  175;  Robertson  v.  New  York,  7  Misc.  645; 
OreencY.  Linton,  Id.  272;  dark  y,  Manchester, 
62  N.  H.  577;  Frost  v.  Eastern  BCo.fAN.  H. 
220;  Omespie  v.  McGowan,  100  Pa.  144, 45  Am. 
Rep.  865:  0^ Connor  ▼.  lUinois  C  B  Go.  44  Lsl 
Ann.  889;  Benson  ▼.  Baltimore  Traction  Co.  77 
Md.  585,  20  L.  R  A.  714;  Mergentlioier  y, 
Kirby,  79  Md.  182;  Maenner  y,  OarroU,  46  Md. 
218;  McGuiness  v.  Butler,  169  Mass.  288;  Ste- 
vens Y.  Nicliols,  155  Mass.  472, 15  L.  R  A.  459; 
Galligan  y.  Metacomet  Mfg.  Co,  148  Mass.  527; 
Daniels  y.  New  York  dN,  E.R  Gb.  154  Mass. 
849,  18  L.  R  A.  248;  McEachem  y.  Bosion  d 
M.  B  Co.  150  Mass.  515;  Clark  y.  Biehmond,  88 
Va.  355:  Addison,  TorU,  §§  621, 622;  Bigelow. 
Torts,  699;  Cooley,  Torts,  606. 

The  ordinances  offered  in  evidence  relate 
only  to  the  duty  of  a  landowner  to  guard  ex- 
cavations, etc.,  upon  his  land  so  near  a  public 
highway  as  to  be  dangerous  under  ordinary 
cfrcumstances  to  persons  properly  using  such 
highway,  and  were  rightly  rejected. 

Kisenberg  v.  Missouri  P.  B  Co,  88  Mo.  App. 
85:  Over  holt  ▼.  Vieths,  and  Clark  v.  Biehmond, 
supra. 

Sherwoodf  J.,  delivered  the  opinion  of 

the  court: 

The  subjoined  plat  shows  the  locality  and 
surroundings  of  the  accident  which  consti- 
tutes the  basis  of  the  present  action  for  dam- 
ages caused  by  the  drowning  of  plaintiffs' 
son  in  a  pond.  Bernard  street,  on  the  north, 
Montrose  avenue,  on  the  east,  Scott  avenue, 
on  the  south,  and  Cardinal  avenue,  on  the 
west,  are  the  boundary  lines  of  a  square  of 
ground  owned  by  the  Pullman  Car  Company. 
Within  that  square  of  ground  is  located  a 
pond  caused  by  excavations  in  quarrying 
rock  there.  There  are  no  houses  in  the  im- 
mediate neighborhood,  except  as  indicated 
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OD  the  plat,  in  the  northwest  corner  of  Ber- 
nard street  and  Montroee  avenue,  and  on  that 
avenue.  With  the  exception  of  Montrose 
arenue,  none  of  the  streets  in  the  vicinity 
have  any  existence,  save  on  paper,  there  be- 
ing nothing  to  indicate  where  they  are ;  and 
westward  from  Montrose  avenue,  for  more 
than  half  a  mile,  the  country  is  an  open 
prairie,  crossed  at  will  by  foot  passengers, 
and  travelers  on  horsebaclc  or  in  vehicles. 
Aloni;  the  entire  front  of  the  property  thus 
bounded  (that  is  to  say,  on  the  west  line  of 
the  sidewalk  on  the  west  side  of  Montrose 
avenue)  extended  a  perpendicular  bank  of 
earth,  something  like  6  feet  high,  so  perpen- 
dicular as  to  require  two  footboards  at  the 
base  to  keep  the  earth  from  falling  on  the 
sidewalk.  Thepoud  shown  by  the  diagram 
begins  some  20  feet  west  of  the  west  line  of 
Montrose  avenue,  still  further  away  from  the 
south  edge  of  the  block  of  ground  in  ques- 
tion,—that  is,  on  Scott  avenue — a  less  dis- 
tance from  the  north  side  of  the  block  on 
Bernard  street,  and  some  35  feet  east  of  the 
east  line  of  Cardinal  avenue.  The  pond  is 
quite  shallow, — not  exceeding,  it  seems,  some 
3  feet  deep  in  most  places,  and  sloping  grad- 
ually towards  the  Cardinal  avenue  side.  On 
that  side  it  beirins  quite  shallow  at  first,  grows 
deeper  until  it  is  about  3  feet  deep  some  10 
or  15  feet  from  the  shore,  when  there  is  a 
sudden  depression,  making  the  water  some 
15  feet  deep.  This  sudden  depressiou,  how- 
ever, where  the  water  is  of  that  depth,  is,  it 
seems,  quite  circumscribed  in  area,  as  indi- 
cated by  the  plat.  For  a  number  of  years, 
boys  in  the  vicinity  and  neighborhood  of  the 
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pond  had  been  accustomed  at  all  hours  dur 
ing  the  day  to  bathing  in  it.  Policemen 
would  occasionally  drive  them  away.  Of 
evenings,  men,  also,  would  come  to  the  pond 
for  the  purpose  of  bathing.  In  the  afternoon 
of  June  15,  1892,  between  2  and  8  o*clock, 
plaintiffs'  son,  a  boy  some  nine  years  of 
age,  went  in  swimming  or  bathing  in  the 
pond,  and  was  drowned ;  his  nude  body  be- 
ing shortiv  afterwards  found  in  the  depres- 
sion kl ready  mentioned,  about  40  feet  from 
the  east  line  of  Cardinal  avenue.  The  boy's 
parents  lived  about  a  mfle  from  the  pond, 
and  allowed  him  full  liberty  to  play  with 
other  bovs  on  the  streets.  The  gravamen  of 
plaintiffs'  action,  in  substance,  is:  That 
the  pond  was  attractive  to  children,  who 
wore  accustomed  to  bathe  therein.  That  it 
was  a  dangerous  place,  by  reason  of  the  deep 
hole  therein.  'That  defeildants  know,  or 
might  have  known,  of  the  danger  of  the 

ETace  to  children,  and  that  they  were  in  the 
abit  of  bathing  in  the  pond.  That  defend- 
ants negligently  permitted  the  pond  to  be 
frequented  Dv  chilaren ;  to  remain  unguarded 
and  unfenced ;  neglected  to  fill  said  excava- 
tion, and  to  fence  the  same  as  required  by 
divers  ordinances  which  were  pleaded,  and 
such  failure  resulted  in  the  death  of  plain- 
tiffs' son,  who,  entering  the  pond  where  it 
seemed  to  be  shallow,  fell  over  into  the  deep 
portion,  and  was  drowned.  The  answer  of 
the  city  was  a  general  denial,  coupled  with 
a  plea  of  contributory  negligence.  The  an- 
swer of  the  defendant  companv  was,  in  ef- 
fect, a  general  denial,  coupled  with  pleas 
averring  that  plaintiffs*  son  was,  at  the  time 
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of  his  injury  and  dcatb,  trespassioj;  od  de* 
leDdants*  property, and,  while  so  trespassine 
-without  leave  or  license,  was  guilty  of  such 
contributory  nej^ligence,  in  wadi ug  or  swim- 
ming about  in  the  pond,  as  directly  led  to 
his  death.  To  these  answers,  plaintiffs  re- 
plied. 

The  ordinances  pleaded  are  as  follows: 
Section  619,  chap.  15,  art.  4:  *'A11  holes, 
^depressions,  excavations,  or  other  dangerous 
places  within  the  city  of  St.  Louis  that  are 
below  the  natural  or  artificial  grades  of  the 
surrounding  or  adjacent  streets,  shall  be  filled 
up  so  as  to  prevent  persons  and  animals  from 
falling  into  them.**  Section  620,  chap.  15, 
art.  4 :  ^  The  street  commissioner  shall  noti  fy 
the  owners  or  occupants  of  premises  on  which 
such  dangerous  places  exist,  to  cause  fences 
or  walls  to  be  built  around  them,  or  to  cause 
the  same  to  be  filled  up,  within  such  period 
as  he  shall  deem  the  exigencies  of  the  case 
may  require.  In  case  of  failure  to  comply 
by  any  of  the  owners  or  occupants  of  sain 

Premises,  after  the  notification  above  required 
as  been  given,  then  they  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof,  be  fined  before  the  police  court 
Dot  less  than  $10  nor  exceeding  $500.  **  Sec- 
tion 621,  chap.  15,  art.  4':  **  Whenever  the 
•aid  owner  or  occupant  cannot  be  found, 
then  the  street  commissioner  shall  cause  such 
dangerous  places  to  be  fenced  in."  Section 
622,  chap.  15,  art.  4:  **The  expense  which 
the  street  commissioner  may  incur  in  doin^; 
the  work  above  mentioned  shall  be  charged 
to,  and  paid  out  of  appropriations  for  streets 
and  alleys."  Section  571,  art.  1,  chap.  15: 
''Every  person  who  shall  cause  to  be  made 
any  excavation  in  or  adjoining  any  public 
street,  alley,  highway,  or  public  place,  shall 
cause  the  same  to  be  fenced  In  with  a  sub- 
stantial fence  not  less  than  8  feet  high,  and 
ao  placed  as  to  prevent  persons,  animals,  or 
vehicles  from  falling  into  said  excavations, 
and  every  person  making  or  causing  to  be 
made  any  such  excavation,  and  every  person 
who  shall  occupy  or  cause  to  be  occupied 
any  portion  of  any  public  street,  alley,  high- 
way or  public  place  with  building  materials 
or  any  obstruction,  shall  cause  one  red  light 
to  be  securely  and  conspicuously  posted  on 
or  near  such  excavation,  building  material, 
or  obstruction:  provided,  such  obstruction 
does  not  extend  more  than  10  feet  in  length, 
and  if  over  10  feet  and  less  than  50  feet,  two 
red  lights,  one  at  each  end.  shall  be  so 
placed,  and  one  additional  light  for  each 
additional  50  feet  or  part  thi^reof,  and  shaH 
keep  such  lights  burning  during  the  entire 
Dight.  ^  With  the  exception  of  the  last-men- 
tioned section,  the  ordinances  were  rejected, 
as  to  both  defendants,  when  offered  in  evi- 
dence. At  the  close  of  the  evidence  the 
court,  of  its  own  motion,  gave  instructions 
In  the  nature  of  demurrers  to  the  evidence, 
and  plaintiffs  took  a  nonsuit,  etc. 

1.  The  ordinances  which  were  rejected  were 
properly  rejected,  and  this  for  several  rea- 
eons :  In  the  first  place,  such  ordinances  only 
apply  to  cases  where  the  owner's  property 
extends  up  to  the  highway,  and  the  excava- 
tion or  depression  is  in  such  close  proximity 
to  that  higliway  as  to  endanger  the  safety  of 
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travelers,  as  travelers,  on  such  thoroughfare, 
and  not  otherwise.  Buenberg  v.  MUwuri  F^ 
R.  Go.  88  Mo.  App.  85 ;  OverhOt  v.  Vieilu^ 
93  Mo.  422 ;  Clark'  v.  Richmond,  88  Va.  355 ; 
Bai-nep  v.  Hannibal  it  8t.  J.  E.  Go.  186  Mo. 
872,  26  L.  R.  A.  847 ;  2  Dill.  Mun.  Oorp. 
4th  ed.  §  1005.  In  the  second  place,  a  mu- 
nicipal ordinance  cannot  create  a  civil  liabil- 
ity against  a  person  violating  it,  and  in  favor 
of  persons  injured  by  its  violation,  for  this 
is  a  power  which  belongs  alone  to  the  sov- 
erei  en  power  of  the  state.  The  only  I  tabi  1  ity 
which  attaches  to  the  infraction  of  such  an 
ordinance  is  the  penalty  it  imposes.  Heeney 
V.  Sprague,  11  R.  I.  456,  28  Am.  Rep.  502 ; 
Pfiilftdelphia  d  JSL  R.  Co.  v.  Brvin,  89  Pa.  71, 
88  Am.  Rep.  726 ;  Vandyke  v.  Oineinnati,  1 
Disney  (Ohio)  582;  Kirhy  v.  BoyUUm  Market 
As9o,  14  Gray,  249,  74  Am.  Dec.  682 ;  Flynn 
V.  Canton  (h,  of  Baltimore,  40  Md.  812.  17 
Am.  Rep.  603 ;  FatJi  v.  Tower  Grate  <£  L. 
Railway,  105  Mo.  587,  13  L.  R.  A.  74.  In  the 
third  place,  a  city  is  not  liable  for  damages 
resulting  from  a  failure  to  enforce  such  po- 
lice regulations,  such  as  are  the  ordinances 
in  question.  15  Am.  &i  Eng.  £nc.  Law,  p. 
1154,  and  note  8,  and  cases  cited. 

2.  The  last- quoted  ordinance  is  also  ob- 
jectionable for  like  reasons  as  before  stated, 
and  also  for  the  additional  reason,  so  far  as 
concerns  defendant  company,  that  there  is 
no  evidence  tending  to  show  that  it  caused 
to  be  made  the  excavation.  And  the  ordi- 
nance does  not  apply,  in  any  event,  to  one 
who  has  bought  property  with  an  excavation 
alreadv  upon  it. 

8.  The  views  expressed  in  Owrholt  v.  VieihM, 
98  Mo.  422,  are  applicable  to  the  case  at  bar, 
and  are  not  rendered  inapplicable  by  the  fact 
that  in  the  former  case  the  child  entered  onto 
the  premises  where  he  was  drowned  through 
adjoining  private  property.  The  same  prin- 
ciple applies  whether  the  unauthorized  entry 
be  made  on  private  grounds,  with  private 

f;rounds  as  a  medium  of  reaching  the  local- 
ty  where  the  injury  occurs,  as  applies  where 
a  public  street  is  used  for  a  like  purpose. 
OverhoU*s  Case  has  been  recently  and  approv- 
ingly cited  and  followed  in  the  quite  recent 
cases  of  Witte  v.  Stifel,  126  Mo.  295,  and 
Barney  Y.  Hannibal  d  8t,  J,  B.  Co.  Id.  872. 
26  L.  K.  A.  847.  Having  fully  discussed  in 
those  cases  the  subject  here  involved,  it  it 
needless  to  go  over  the  same  ground  again. 
Abundant  authorities  in  addition  to  those 
just-  mentioned  have  been  collected  by  the 
industry  of  counsel,  which  fully  maintain 
the  same  views  as  those  already  announced. 
The  case  of  Richards  v.  ConneU,  45  Neb.  467, 
was  decided  last  year  by  the  supreme  court 
of  Nebraska.  The  facts  in  that  case  are  al- 
most identical  with  those  of  this  case.  The 
action  there,  as  here,  was  against  the  city 
(of  Omaha)  and  the  owners  of  certain  unin- 
closed  lots  of  ground.  The  petition  there 
alleged  that  deftndants  had,  for  a  long  time 
prior  to  the  death  by  drowning  of  a  boy  about 
ten  years  old,  permitted  the  surface  water  to 
accumulate  on  the  lots,  thereby  creating  a 
deep  and  dangerous  pond,  and  that  defend- 
ants had  failed  and  neglected  to  fence  the 
lots,  or  erect  any  barrier  to  prevent  children 
lawfully  in  the  vicinity  from  falling  in  tha 
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pond  ;  that  the  lota  were  in  the  TiciDitj  of  a 

f public  school,  and  adjacent  to  a  street,  and 
D  a  public  place  much  frequented,  and  were 
«ttractiye  to  children  of  tender  years,  who 
were  accustomed  to  play  about  and  upon 
the  water.  The  boy  was  pitting  upon  a 
Taft  floating  on  the  water,  and  fell  in  and 
was  drowned.  A  demurrer  to  the  petition 
sustained  by  the  lower  court.  The  court 
j9 :  ''The  petition,  we  think,  fails  to  state 
«  cause  of  action  against  the  defendants,  and 
-that  the  demurrers  were  rightly  sustained. 
The  single  question  presented  by  the  record 
is  whether  the  owner  of  a  vacant  lot,  upon 
which  is  situated  a  pond  of  water  or  a  dan- 
^eroas  excavation,  is  required  to  fence  it  or 
otherwise  insure  the  safety  of  strangers,  old 
or  young,  who  may  go  upon  such  premises, 
«iot  by  nis  invitation,  express  or  implied, 
but  for  the  purpose  of  amusement  or  from 


motives  of  curiosi  ty . "  This  case  alao  approv- 
ingly cites  and  follows  (herholV*  Cam,  and 
distinguishes  the  case  then  in  hand  from 
what  are  commonly  known  as  the  *'Tum- 
Table  Cases.  **  To  the  like  effect,  see  BiUt€ 
V.  DatMon,  60  Minn.  450 ;  Gha/rld)ai$  v.  Ooge- 
hie  d  M,  R  Oa.  91  Mich.  59;  Murphjf  v. 
Brooklyn,  118  N.  Y.  675 ;  Sterffer  v.  Van  Sick- 
len,  183  N.  Y.  499,  16  L.  R.  A.  640 ;  Greene 
V.  Linton,  7  Misc.  272;  Glark  v.  ManeheeUr, 
62  N.  H.  577;  Froet  v.  Baetem  R,  Co.  64  N. 
H.  220;  O'Connor  v.  ttlinoie  C,  R  Co.  44 
La.  Ann.  889;  Bemon  v.  Baltimore  TVaction 
G(k  77  Md.  585,  20  L.  R.  A.  714;  Mergen- 
thaler  v.  Kirby.  79  Md.  182 ;  MeQuineea  v. 
Butler,  159  Mass.  288 ;  Clark  v.  Richmond, 
88  Va.  855,  and  other  cases. 
For  these  reasons  toe  affirm  the  judgment. 

All  concur. 
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E.  0.  FERGUSON  ei  al.,  Apple. 

(88  Fed.  Bep.  tfL) 

t*    An    order   appotnting  m   ipiiardiajft 
^rithoat  a  bond  im  void  under  S  Hill^s  Code, 


NOTB.~JVee6t8tty  of  iMnd  5ir  (guardian  to  make  Me 

oeto  valid. 
I.  Natural  ouardloiM.  * 

IL  Teetamenlary  gwxr^iant. 
fH.  Quardiane  avpoifUed  by  the  eoufrL 

a.  FoTtian  and  ancillary  QWETdiaiyL 
ll.  Domeetic  guardUxne. 

L  On  taie  or  mortgage  of  land, 
a.  In  generaL 

h.  SutfUsieney  of  bond  and  U»  record. 
c  Where  bond  i»  given  after  eaie. 
d.  When  land   U  sold  by  eommie- 
eioner. 

€,  Diaeretion  of  the  court  in  requAr^ 

^ng  bend, 
/•  When  the  purehaee  money  1e  re^ 

tained  by  the  ward, 
g.  CcUateral  attaeik. 
K  Pverpoeefor vfMcheaUie made. 
i»  Change  in  order  of  eaie  after  execw- 

turn  of  bond. 
$.  Who  can  queetum  validity. 
t,  Othereaaee. 

The  necenity  of  a  guardian  giving  a  hood  de- 
fends very  laricely  upon  the  peculiar  wording  of 
the  statute  in  the  diffei^nt  states. 

L  Tfatural  guardiane. 

In  Sherwood  v.  Neal,  41  Mo.  App.  ilA,  It  is  held 
that  the  father,  as  natural  guardian  of  an  tofant, 
cannot  maintain  an  action  to  recover  personal 
firopertyof  the  Infant  obtained  through  a  third 
person,  wbere  be  bas  not  given  bond,  under  Mo. 
Bev.  Stat.  1879,  §  2660,  making  parents  the  natural 
.guardians  of  their  children,  and  entitling  them  to 
their  custody,  persona,  education,  and  estates,  but 
providing  that  when  the  estate  Is  notderiv^ed  from 
the  parent  be  shall  give  security  as  other  guardians, 
•«nd  tliat  someone  else  sball  be  appointed  it  be  fails 
to  give  such  security. 
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H 1141, 1142,  providing  that  a  person  to  whom  let* 
ters  are  Issued  *^aBt  before  receiving  them  ex- 
ecute a  bond.** 

8*  A  pnrtltion  sale  eonflmed  b^  tlie 
conn  is  void  as  to  the  Interest  of  a  minor  rep- 
resented by  one  acting  as  guardian  whose  ap- 
pointment was  void  for  lack  of  a  bond. 

8*  A  Mezlena  land  wnrrant  InsnAd  bj 


Aa  action  by  the  father,  as  natural  guardian  of 
infants,  to  have  a  new  trustee  appointed  to  take 
charge  of  personal  property  devised  to  the  infants 
In  trust,  should  not  be  dismissed  because  the  peti- 
tion does  not  show  that  the  father  has  given  the 
bond  required  by  the  Missouri  statute,  but  he 
should  be  allowed  tolUe  a  bond  after  the  objection 
Is  taken.    Temple  v.  Price,  24  Mo.  288. 

In  Higgins  V.  Hannibal  ft  St.  J.  R.  Go.  88  Mo.  418, 
It  is  held  that  a  Judgment  for  the  mother  as  natural 
guardian  of  an  infant  in  an  action  to  recover  for 
the  wrongful  death  of  the  latter*s  father,  will  not 
be  reversed  because  the  petition  failed  to  allege 
that  the  mother  had  given  bond  as  required  by  the 
Missouri  statute,  where  the  defect  appeared  on  tbe 
face  of  the  petition  and  was  not  taken  by  demurrer. 

And  in  Bpillane  v.  Missouri  P.  B.  Ck>.  Ill  Mo.  666, 
It  was  held  that  the  failure  to  demur  to  a  petition 
by  a  father  as  natural  guardian  in  an  action  for 
personal  injuries  to  an  infant  waived  a  defect  in 
the  petition  to  failing  to  allege  that  tbe  father  had 
given  the  required  bond. 

In  Southwestern  R.  Go.  v.  Chapman,  48  Ga.  667,  It 
was  said  that  a  payment  hy  a  railroad  company  of 
dividends  on  stock  owned  by  a  minor,  to  the  lat- 
ter*s  mother  as  natural  guardian,  before  she  had 
given  a  bond,  was  unauthorised  under  Ga.  Code, 
1 1794,  providing  that  the  natural  guardian  cannot 
receive  the  estate  of  the  minor  until  she  gives 
bond:  but  it  was  held  that  the  company,  after  a 
Judgment  against  it  in  favor  of  the  minor,  was  eo* 
titled  to  be  subrogated  to  the  rights  of  the  minor 
upon  an  accounting  with  his  mother  as  guardian 
where  the  latter  was  Insolvent. 

A  sale  by  the  father  as  natural  guardian  of  per- 
sonal property  given  to  his  Infant  child  by  a  third 
person,  before  giving  bond,  is  void,  under  Mo.  Bev. 
Code  1886,  p.  294, 1  I,  making  parents  the  natural 
guardians  of  their  cliildren  and  entitling  them  to 
the  custody  of  their  persons,  education,  and  ea- 
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Uie  United  States  to  a  soldier  in  the  Mexi- 
can war  is  a  irift  within  the  meflninflr  of  1  Hiirs 
Code,  1 1897,  making  property  acquired  by  a  bus- 
band  by  gift  after  marriage  bis  separate  property, 
and  not  community  property. 

4.  A  marriage  does  not  relate  tiaek  to 
the  birth  of  a'ehlld  leiritimated  tbereby  un- 
der Hill^s  Ck)de  1881, 1 2388,  so  as  to  bring  property 
acquired  between  those  periods  wUbin  the  rule 
as  to  community  proper^  interests  in  property 
acquired  after  marriage. 

B.  Aspedfle dewise  te  ehlldren of  all  tes- 
tator^ estate,  real  and  personaU  is  not  restricted 
by  subsequently  describing  his  estate  as  a  one- 
half  interest  in  community  property*  when  it  was 
in  fiict  his  separate  property. 

(May  8, 180D 

APPEAL  br  defendants  from  a  decree  of  the 
Circuit  dourt  of  the  United  States  for  the 
District  of  Washington  in  favor  of  plaintiffs  in 
an  action  brought  to  set  aside  a  partition  sale 
of  certain  real  estate.  AJflrmed. 
The  facts  are  stated  in  the  opinion. 
Before  JfeiTie^naand  &»7^<,  Circuit  Judges, 
and  Hawley,  District  Judge. 


MewTM,  Brown  Ik  Brownell  for  appel- 
lants. 

Me»8r$,  A.  D.  Warner  and 
Lewist  ii  Gilman  for  appellees. 

CHlbertt  Circuit  Judge,  deliyered  the  opin- 
ion of  the  court: 

The  complainants  In  this  suit  are  the  minor 
children  of  £zra  Hatcb,  deceased,  and  devisees 
of  his  last  will  and  testament.  They  brin^ 
suit  to  set  aside  the  judicial  sale  of  their  in- 
terest in  the  pre-emption  claim  of  their  testator 
and  the  decree  of  partition  upon  which  the 
same  was  sold.  Ezra  Hatch  died  on  the  8lh 
day  of  July,  1890,  leaving  five  children,  to 
whom  he  devised  all  bis  estate,  real  and  per- 
sonal, appointing  E.  C.  Ferguson  the  executor 
of  his  will  and  tne  guardian  of  his  minor  chil- 
dren. He  left  a  preemption  claim,  to  which 
be  had  acquired  patent,  and  a  bomesteed 
claim,  upon  which  be  and  bis  wife  and  family 
bad  resided  for  four  yea^  It  was  believed  bV 
the  executor. that  the  widow  of  Ezra  Hatch 
was  the  owner  of  an  undivided  one  half  of  each 
claim.  In  September  of  the  same  year  the 
widow  made  proof  upon  the  homestead  claim^ 


tates,  but  providing  that  where  the  estate  comes 
from  a  third  person  the  parents  shall  arive  security 
as  other  guardians,  and  §  7  requirinir  a  sruardiao 
appointed  by  the  courts  to  ^ve  bond  before  enter- 
ing upon  their  duties.  MoCftrty  v.  Boundtree,  19 
Mo.  84ft. 

In  Hifffflns  v.  Hannibal  k  St.  J.  R.  Oo.  supra,  it  is 
said  oMter  that  the  mother  as  naturaJ  gruardian  of 
an  infant  should  be  required  to  frive  bond,  as  re- 
quired by  the  Missouri  statute,  twfore  she  will  have 
any  power  over  the  money  recovered  for  the  Infant 
in  an  action  for  negligently  causloflr  his  father^ 
death. 

And  In  Bpillane  v.  Missouri  P.  B.  Oo.  supra,  which 
was  an  action  by  the  father  as  natural  iruardian  for 
personal  Injuries  to  the  infant,  a  similar  remark 
was  made  as  to  the  necessity  of  ffiviog  bond. 

II.  Tesdamentary  guardtoYU. 

Under  the  statutes  of  most  of  the  states  a  guar- 
dian appointed  by  deed  or  will  may  be  relieved  of 
the  neciSBity  of  gi\iog  bond  if  the  Instrument  ap- 
pointing him  so  provides;  but  in  the  absence  of 
such  provision  a  t)ond  seems  to  be  necessary,  ex- 
cept In  Florida,  where  such  a  guardian  is  held  to 
have  no  authority  over  the  property  of  the  ward. 

Failure  of  a  testamentary  guardian  to  glye  bond 
does  not  of  itself  vacate  his  appointment,  whether 
or  not  bonds  should  have  beien  required  by  the 
court    Carpenter  v.  Harris,  61  Mich.  288. 

In  Wadaworth  v.  Ck)nnell,  104  111.  809,  it  is  held 
that  a  testamentary  guardian  of  property  must 
give  a  bond  before  he  legally  becomes  guardian, 
unless  the  will  dispenses  therewith,  under  the 
chapter  of  the  Illinois  statute  entitled  ^'Guardian 
and  Ward,"  1 9,  providing  that  before  such  a  guard- 
ian can  act  he  must  give  bond  unless  otherwise  re- 
quested in  the  will. 

In  Hatch  v.  Febgubon,  it  Is  held  that  even  if  a 
bond  from  a  testamentary  guardian  can  be  dis- 
pensed with  in  any  case  under  the  Washington 
statute,  it  certainly  cannot  unless  the  will  special- 
ly provider  therefor. 

A  guardian  appointed  by  deed  does  not  legally 
become  a  guardian  until  he  gives  a  bond,  under  Gal. 
Oode  av.  Proc  §1 1764, 1758.  Murphy  v.  Santa  Clara 
County  Super.  Ct.  84  Cal.  602. 

One  appointed  guardian  by  will  of  the  father 
piior  to  the  passage  of  Ga.  act  1851,  §  K  providing 
that  after  its  passage  whenever  any  child  shall 
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have  any  guardian  appointed  by  deed  or  will  of 
the  parent  and  any  property  descends  to  the  (difld 
the  court  shall  withhold  suoh  property  from  the 
guardian  until  bond  is  given,  cannot  maintain  aa 
action  against  the  administrator  to  recover  tb« 
ward's  sha  re  of  the  estate  until  he  gives  bond.  Po» 
V.  Schley,  16  Qa.  864. 

Payment  of  an  insuranoe  policy  to  the  testament- 
ary guardian  of  the  infant  beneficiary  is  void  waA 
does  not  discharge  the  company  from  liability  to 
the  infant  where  the  guardian  has  not  given  boiidr 
and  the  wiU  was  silent  on  that  subject,  under  N.  J. 
Bev.  p.  70SB,*§  48,  providing  that  before  any  testa- 
mentary guardian  "exercises  any  authority  over 
the  minor  or  his  estate**  he  shall  give  bond,  unleaa 
otherwise  provided  by  the  will.  Wuesthofl  v.  Ger- 
man ia  L.  Ins.  go.  107  N.  Y.  680. 

In  Thomas  v.  Williams,  9  Bla.  280,  it  was  held  that 
a  guardian  appointed  by  the  f atber  had  no  power 
over  the  property  of  the  child,  and  therefore  was 
not  required  to  give  a  bond,  under  Thompson^ 
(Fla.)  Dig.  05,  authorizing  parents  to  appoint 
guardians  for  their  children,  which  appointment 
shall  give  the  guardian  the  same  *^wer  over  the- 
child**  as  is  and  shall  be  directed  by  law. 

III.  iSwrdiani  appoinUd  by  the  oovrL 
a.  Foreign  and  aneittary  ffuordians. 

The  court  may,  under  the  statutes  of  most  of  the- 
states,  dispense  with  a  bond  in  the  case  of  a  for- 
eign guardian,  if  satisfied  with  the  sufllciency  of 
the  bond  given  in  the  foreign  state. 

A  foreign  guardian  may  procure  the  aale  of  real 
estate,  but  cannot  receive  the  proceeds  without 
executing  in  the  court  having  control  of  suob 
funds  a  bond  for  their  proper  management  and 
application.   McClelland  ▼.  McClelland,  7  Bart.  SIOl 

Failure  6f  the  foreign  guardian  of  a  lunatic  to- 
tender  a  bond  hi  a  proceeding  to  obtain  an  order 
for  the  removal  of  the  lunatic*^  property  from  tha 
state  Is  not  ground  for  demurrer,  altbouirh  tbe- 
court  may  rofnse  a  decree  of  removal  unless  a  spe- 
cial bond  Is  executed,  as  the  court  may,  under  the 
Tennessee  statute,  decree  the  removal  without 
such  bond  if  it  deems  the  bond  executed  in  the 
court  appointing  the  guardian  Buffidentk  Taylor 
V.  Nichols.  86  Tenn.  8S. 

The  funds  arising  from  a  sale  of  real  estate  In 
Tennessee  for  division  among  the  widow  anA 
minor  heirs  should  not  be  paid  to  the  fbreign 
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and  paid  the  commutation  price  tberefor,  bot, 
before  patent  issued »  she  gave  to  E.  G.  Fergu- 
son a  power  of  attorney  to  sell  all  her  interest 
In  both  claims.    On  the  2l8t  day  of  Octot>er, 

1890,  under  the  power  of  attorney,  Ferguson 
aold  and  conveyed  to  the  defendant  Hewitt  aU 
the  right,  title,  and  interest  of  Josephine  Hatch 
in  and  to  said  lands.    On  the  7tb  day  of  April, 

1891,  Hewitt,  having  purchased  the  interest  of 
Esther  Hatch,  the  only  one  of  the  children  of 
Ezra  Hatch  who  was  of  age,  commenced,  in 
the  superior  court  of  the  state  of  Washington 
for  the  county  in  which  said  land  was  situate, 
a  suit  aeainst  the  appellees  and  £.  C.  Fergu- 
son, their  guardian,  for  the  partition  of  the 
pre-emption  claim;  alleging  in  the  complaint 
that  the  plaintiff  was  the  owner  of  an  undi- 
vided six- tenths  interest  therein,  and  that  the 
appellees  were  the  owners  of  an  undivided 
four- ten ths  in terest.  It  was  found  by  the  court 
in  the  partition  suit  that  the  title  was  as  al- 
leged in  the  complaint,  and  that  the  land  could 
not  be  divided.  A  sale  was  accordingly  or- 
dered. Hewitt  became  the  purchaser,  and  the 
sale  was  subsequently  confirmed  by  the  court. 
Hewitt  thereafter  conveyed  10  acres  of  the 


land  to  the  defendant  La  Moure,  and  the  re- 
maioing  150  acres  to  the  defendant,  the  Everett 
Land  Companv.  The  circuit  court,  upon  final 
hearinf^,  found  the  appellees  to  be  entitled  to 
the  relief  sued  for,  ruling  that  the  partition  de- 
cree and  sale  were  void  for  the  reason  that 
Ferguson  was  not  theeuardfan  of  the  children, 
and  that  Josephine  Hatch  had  no  interest  in 
said  claim  at  the  time  of  her  conveyance  to 
Hewitt,  but  that  the  whole  of  the  claim  be- 
longed to  the  children  of  Ezra  Hatch.  These 
rulingt  of  the  circuit  court  are  assigned,  a* 
error. 

By  the  terms  of  his  will,  Ezra  Hatch  ap- 
pointed £.  0.  Ferguson  executor,  without 
bonds,  and  also  appointed  him  the  guardian 
of  the  persons  and  estate  of  the  minor  chil- 
dren until  they  should  each  become  of  age.  It 
contained  no  provision  by  which  the  guardian'a 
bond  should  be  dispensed  with.  Through 
some  error  or  inadvertence,  the  probate  court 
understood  the  will  to  require  no  bond  of  the 
guardian,  and  on  the  22d  day  of  July,  1890,  an 
order  was  entered  in  that  court  in  the  ^'Records 
of  Letters  Testamentary  and  of  Administration'^ 
reciting  that  Ferguson  was  appointed  guardian 


eral  iruardlan  of  the  minors  without  the  exeontion 
1^  him  of  aspeolal  bond  either  in  Tennessee  or  the 
state  where  he  resides,  uoless  the  court  Is  satisfied 
of  tlie  suflldenoy  of  the  ffeneral  bond,  and  that 
under  the  law  of  the  latter  state  such  bond  wiU  be 
held  to  cover  such  funds.  Andrews*  Oase,  8  Humph. 
(MB. 

Bxecutors  may  be  required  to  paj  over  legacies 
to  an  andllarv  gnardian  who  hail  not  given  secu- 
rity where  he  was  also  general  guardian  and  bad 
given  the  secnrltj  required  by  N.  Y.  Code  Civ. 
Proc.  1 2838,  aubd.  1^  as  I  2840  expressly  provides 
that  ancillary  letters  if  granted  shall  be  withoqt 
security.  Re  Hunt's  Bstate,  M  N.  Y.  Civ.  Proe. 
Bep.  288. 

A  trust  company  in  Pennsylvania,  which  by  the 
law  of  that  state  is  authorise  to  receive  an  ap- 
pointment as  guardian  without  giving  any  secu- 
rity, may,  on  being  appointed  guardian  in  that 
state  without  giving  security  compel  executors  in 
New  York  to  pay  over  to  it  the  legacy  of  the  in* 
fant,  although  N.  Y.  Laws  167S,  chap.  448,  requires 
the  guardian  to  give  bond  and  security  as  a  pre- 
requisite to  payment  of  the  ward^s  money  to  him* 
Re  Cordovans  Estate,  4  Bedf.  661.  ' 

h.  JDomestie^uardlana. 

L  On  Bale  or  nwrtoaoe  of  landL 

tLlnotneroL 

Id  Hatch  v.  FKBOi780N,afBnniog  67  Fed.  Rep.  066, 
ft  is  held  that  the  appointment  of  a  guardian  was 
void,  and  that  a  partition  sale  of  land  in  which  the 
wards  had  an  Interest  was  void  as  to  them,  where 
the  guardian  did  not  give  bond  and  the  wards 
were  represented  in  the  partition  suit  only  by  such 
guardian,  although  the  order  appointing  him 
gnardlan  provided  that  no  bonds  need  be  given  un- 
der an  erroneous  belief  that  the  wiH  appointing 
him  guardian  provided  that  the  bond  should  be  dis- 
pensed with,  under  2  Hia^a  (Wash.)  Oode,  H  flOtf, 
1141,  1142.  providing  that  every  person  to  whom  let- 
tefs  of  guardianship  are  directed  to  issue  must  be- 
fore receiving  them  execute  a  bond  to  be  approved 
by  the  judge. 

In  Williams  v.  Morton,  88  Me.  47. 61  Am.  Dec.  228, 
It  is  held  that  a  sale  by  the  guardian  under  a  li- 
cense from  the  court  without  giving  the  additional 
bond  required  passes  no  title  to  the  grantee. 

In  MoKeever  v.  Ball,  71  Ind.  886,  it  is  held  that 
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where  the  guardian  did  not  give  an  additional 
bond  for  the  sale  of  property,  and  none  of  the  pro- 
ceeds came  mto  ponpoooion  of  the  ward,  the- 
latter^B  interest  in  the  land  was  not  devested,  under 
2  Ind.  Rev.  Stat.  1876,  p.  68S,  6  18,  providing  that 
upon  the  filing  of  an  appraisement  of  land  which 
the  guardian  has  petitioned  to  sell  the  court  shall 
require  him  to  execute  a  bond,  and  2  Gkivin  ft  H. 
Stat.  p.  266, 6  588,  providing  that  a  guardian's  sale 
shall  not  be  avoided  for  Irregularities  if  It  appear 
among  other  things  that  the  guardian  gave  the 
bond  required  by  law. 

In  Henderson  v.  Coover,  4  Kev.  4S9,  wbidh  was  an 
action  against  the  sureties  on  a  guardlan*a  general 
bond  for  the  proceeds  of  a  sale  of  real  eetate,  it  waa 
said  that  the  real  estate  could  not  be  legally  sold 
until  the  guardian  gave  an  additional  bond,  under 
Nev.  Laws  1861,  p.  260,  I  82,  declaring  that  every 
guardian  authorized  to  sell  land  shall  before  the 
sale  give  bond  to  sell  according  to  law  and  account 
for  the  proceeds. 

A  sale  of  an  infant's  land  is  void,  or  at  least  void- 
able, where  the  guardian  does  notglve  the  bond  re- 
quired by  the  MasBaohuaetts  statute,  and  he  is  con- 
sequently charges  ble  as  trustee  of  the  purchaser  for 
money  received  from  ihe  latter.  WiUlama  v.  Reed, 
6  Pick.  48a  • 

But  in  Cuyler  v.  Wayne,  64  Oa,  78,  it  was  held  that 
although  a  bond  should  always  be  given  on  the  ap- 
pointment of  a  guardian,  under  Ga.  Oode,  I  1812, 
failure  of  the  guardian  to  give  abend  would  not 
make  the  grant  of  bis  letters  void  aa  against  a  bona 
fide  purchaser  of  land  at  partition  sale. 

Amortgageexecutdbya  guard  tanis  not  rendered 
invalid  by  the  fact  that  the  guardian  failed  to  give 
the  liond  required  byE[an.  Gen.  Stat.  1888,  chap.  46, 
1 7,  where  he  took  tlM  required  oath  and  letters  in 
due  form  were  iasued  to  him.  Hunt  v.  Insley,  66 
Kan.  218. 

A  sale  of  land  by  aguardlan  without  giving  the 
bond  required  by  Ktn.  Comp.  Laws  1878,  chap.  46, 
1 16,  to  be  executed  bif  ore  a  sale  can  \»  made.  Is  an 
error  only  which  wil  not  invalidate  a  aale  regu- 
lar^ made  and  appzived.  Watts  v.  Oool^  24  Kan. 
278. 

In  Howbert  v.  H^le,  47  Kan.  66.  Yalentioe,  J^ 
who  wrote  the  opidon,  said  that  he  believed  the 
previous caae  waa  deided  wrongly  and  against  the 
great  weight  of  autlorlty,  but  that  it  had  become 
a  rule  of  property  vhloh  would  not  be  changed. 
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•of  the  person  and  estates  of  the  minor  children 
of  Ezra  Hatch,  without  )x>nds,  and  concluding 
thus:  "The  said  appointment  of  said  £.  C. 
Ferguson  by  the  testator  Ezra  Hatch  is  hereby 
approved  and  the  said  E.  C.  Ferguson  is  hereby 
appointed  guardian  of  the  person  and  estates 
of  lather  Hatch,  Dexter  Hatch,  Arthur  Hatch, 
Cyrus  Hatch,  and  Ezra  Hatch/' 

There  is  no  evidence  that  letters  of  guardian- 
ship were  actually  issued  to  Ferguson.  Sec- 
tion 1141  of  the  Cfode  of  Washington  (2  Hill's 
Code)  declares  that  all  the  provisions  of  the 
«tatutes  relative  to  bonds  given  by  executors 
4ind  administrators  shall  appiy  to  bonds  taken 
of  guardians.  Section  1 142  provides  that  every 
testamentary  guardian  "shall  give  bond  in  like 
manner  and  with  like  condition  as  hereinbefore 
required."  Section  006  provides  as  follows: 
"Every  person  to  whom  letters  testamentary 
or  of  administration  are  directed  to  issue  must 
before  receiving  them  execute  a  bond  to  the 
state  of  Washington  with  two  or  more  suffl- 
«ient  sureties  to  be  approved  by  the  judge." 

Without  pausing  to  consider  whether,  under 


the  laws  of  Washington,  a  father  may.  by  his 
last  will  and  testament,  appoint  a  guardian  of 
children  whose  mother  survives,  or  whether, 
by  the  provisions  of  those  laws,  the  guardian's 
bond  may  in  any  case  be  dispensed  with,  it  is 
sufficient  to  say  of  that  portion  of  the  Judg- 
ment of  the  probate  court  which  declares  thai 
by  the  terms  of  the  will  the  guardian  is  not 
required  to  give  a  bond  that  it  is  void,  whether 
it  be  regarded  as  a  recital  of  fact  or  a  judg- 
ment of  the  court  construing  the  will.  Tha 
will  being  absolutely  silent  upon  the  question 
whether  or  not  it  was  the  wish  of  the  testator 
that  the  guardian  should  serve  without  bond, 
the  probate  court  had  no  power  or  authority  to 
make  such  finding  or  enter  such  judgment 
If  the  authority  could  be  conferred  upon  the 
court  to  make  such  a  finding,  it  could  only  be 
by  the  words  of  the  testator  expressed  in  his 
last  will  and  testament  He  ha  vim;  failed  to 
confer  that  authority,  there  was  no  other  source 
from  which  it  could  come.  The  probate  court, 
while  it  is  a  court  of  record,  with  general  juris- 
diction, acts  nevertheless,  in  the  matter  of  ap- 


b»  SvifficUnev  of  bondand Ub record. 

Failure  to  require  a  separate  bond  for  each  In- 
-f aot  from  the  sruardlan  ad  lUem  does  not  render  a 
-sale  in  partition  void  so  as  to  authorize  the  pur- 
chaser- to  refuse  to  complete  the  purchase.  Reed 
T.  fleed«  46  Hun.  212. 

A  sale'ln  partition  of  an  Infants  share  as  tenant 
in  common  of  land  la  not  Invalid  where  a  guardian 
was  duly  appointed  for  him.  although  the  clerk  of 
the  court  Inserted  the  guardian^s  name  in  a  prior 
i)ond  given  by  him  to  another  ward  instead  of  re- 
quiring a  new  bond.  Howerton  v.  Sexton,  104  N. 
-€.78. 

In  Yanderburg  v.  WllUamson,  62  Bfisa.  288,  It  was 
held  that  a  sale  of  land  was  utterly  void  as  to  the 
share  of  an  infant  where  it  was  made  by  one  who  had 
previously  been  appointed  the  guardian  of  other  in- 
fants to  whom  he  had  given  bonds,  and  on  belnsr  af^ 
pointed  guardian  for  the  former  a  new  bond  was 
not  required,  but  an  order  was  made  that  the  pre* 
vlous  bond  should  stand  for  him  also. 

Even  if  two  sureties  are  required  on  the  bond  of 
a  guardian  for  ths  sale  of  land,  under  Ind.  Rev. 
Stat.  1881,  6  2682,  requiring  the  bond  to  be  signed  by 
**Buffloient  sureties,**  the  approval  by  the  court  of  a 
bond  signed  by  only  one  surety  is  sufficient  to  pro- 
tect a  purchaser  who  paid  his  mon«)y  in  reliance 
thereon.    Marquis  v.  Davis,  118  Ind.  210. 

In  Isert  v.  Davis,  17  Ky.  L.  Rep.  680,  it  is  held  that 
a  sale  of  an  lnfant*s  land  for  reinvestment  is  void 
where  the  guardian*B  bond  contains  only  one  sure- 
ty Instead  of  two  as  required  by  the  Kentucky 
statute,  unless  the  money  Is  properly  reinvested 
for  the  infanta. 

A  sale  of  land  by  a  goardiai  Is  not  invalid  be- 
cause the  bond  was  given  to  the  wards  instead  of 
to  the  probate  court,  asrequiied  by  the  Minnesota 
statute.    Kelley  v.  Morreli.  29Fed.  Rep.  786. 

A  sale  of  land  by  a  guardlai  in  one  county,  who 
has  Riven  bond  for  the  salt  of  land  In  another 
county.  Is  void,  under  Wis.  Kev.  Stat.  1 8019,  pro- 
viding that  a  sale  will  not  be  avoided  for  Irregular- 
ities provided  it  appears,  amoig  other  things,  that 
the  guarduin  gave  a  bond  approved  by  the  court 
before  the  sale.  Weld  v.  Johwon  Mfg.  Co.  84  Wis. 
687. 

Failure  of  the  court  to  reoori,  as  required  by  the 
Rhode  Island  statute,  a  bond  given  by  a  guardian 
on  a  sale  of  land,  will  not  inralidate  his  appoint- 
ment or  disqualify  him  to  aoL  McGale  v.  McGale, 
1SR.L675. 

SZ  L.  R.  A. 


e.  Where  bondiBgtvenaftereale, 

It  is  generally  held  sufficient  if  the  bond  is  given 
after  instead  of  before  the  sale,  but  in  some  Ken- 
tucky case^  the  contrary  is  held. 

A  sale  of  land  by  a  guardian  la  not  invalidated 
by  the  fact  that  the  guardian  gave  a  bond  after  in- 
stead of  before  the  sale,  as  required  by  the  Ken- 
tucky statute.  McKee  V.  Hann,  0  Dana,  586l  But 
see  the  foilowhig  oases  to  the  contrary. 

A  sale  of  land  before  the  execution  by  the  guard- 
ian of  theoovenanl  required  to  be  given  by  Ky. 
Rev.  Stat.  p.  6B2,  art.  8,  0  2,  before  the  court  '*sball 
have  Jurisdiction  to  decree  asale,**  renders  the  sale 
void.    Barrett  v.  Churchill,  18  B.  Mon.  887. 

Even  though  the  covenant  is  executed  after  the 
sale.  Wyatt  v.  Mansfield.  18  B.  Mon.  770;  Barber  v. 
Hopewell,  1  Met.  (Ky.)  860. 

And  even  though  the  Judgment  provides  that  it 
shall  not  take  effect  until  the  bond  is  given,  especi- 
ally where  it  does  not  appear  that  the  covenant  is 
actually  given  afterwards.  MoOowan  v.  Way, 
lMet.(Ry.)  418. 

In  Kelly  v.  Pitcher,  4  K.  Y.  Supp.  8,<lt1s  held  that 
the  failure  of  a  special  guardian  appointed  to  aell 
land  to  file  a  bond  properly  executed  and  approved 
before  the  appointment  of  a  referee  to  inquire 
into  the  merits  of  the  application,  as  required  by 
N.  Y.  Code  Civ.  Proc  H  2862,  2864,  will  not  invali- 
date the  sale'where  the  infant*s  rights  are.not  prej- 
udiced and  the  bond  is  illed  before  the  referee 
makes  a  report. 

A  sale  in  partition  is  not  void  because  the  guard- 
ian nd  li'em  failed  to  give  bond  before  the  sale  as 
required  by  the  New  York  statute,  where,  under 
order  of  the  court,  he  subsequently  gives  a  lK>nd 
nimc  pro  tune  and  the  sale  is  for  the  infants 
benefit.    Croghan  v.  Livingston,  17  N.  Y.  218. 

Failure  of  the  guardian  of  an  infant  to  file  a  bond 
will  not  discharge  a  purchaser  in  partition  where 
after  the  purchase  a  new  bond  is  executed  by  the 
guardian  ana  filed  nuno  pro  tvnc  Waring  v.  War- 
ing, 7  Abb.  Pr.  472. 

But  in  Kennedy  ▼.  Arthur,  88  N.  Y.  &  R.  147.  it  Is 
held  that  the  purchaser  at  a  partition  sale  will  not 
be  compelled  to  purchase  where  the  order  appoint- 
ing the  guardian  adlUem  for  infant  defendants  did 
not  fix  the  amount  of  his  bond,  and  an  order 
granted  after  entry  of  the  interlocutory  Judgment 
at  the  request  of  the  guardian  for  leave  to  file  his 
consent  and  bond  did  not  fix  the  number  of  sure- 
ties nor  the  amount  of  the  bond. 


lt^5 
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.pointiBg  guardians,  under  a  specific  ftnni  of 
power,  and  exercises  a  special  jurisdiction  de- 
fined by  statute.  If  the  facts  do  not  exist 
which  authorize  the  acUon  of  the  court,  its 
action  so  far  is  a  nullity.  />tm  ▼.  AUred,  57 
Ala.  028;  Seamster  y.  BUtckUoek,  88  Va.  232; 
mdey  ▼.  Pftenix  Bank,  83  N.  Y.  818,  88  Am. 
Rep.  421;  Windmfr  v.  MeVeigh,  98  U.  S.  282, 
23  L.  ed.  917:  United  States,  WiUan,  ▼.  Walker, 
109  U.  S.  258,  27  L.  ed.  927,  and  cases  there 
•<;ited.  Said  the  court  tn  Windsor  ▼.  Me  Veigh: 
"The  doctrine  invoked  by  counsel,  that,  where 
a  court  has  once  acquirea  jurisdiction,  it  has  a 
right  to  decide  eyery  question  which  arises  in 
the  cause,  and  its  judgment,  however  errone- 
ous, cannot  be  collaterally  assailed,  is  un- 
doubtedly correct  as  a  general  proposition,  but, 
like  all  general  propositions,  is  subject  to  many 
qualifications  in  its  application. 
It  is  only  correct  when  the  court  proceeds, 
after  acquiring  jurisdiction  of  the  cause,  ac- 
cording td  established  modes  governing  the 
class  to  which  the  case  belongs,  and  does  not 


transcend,  in  the  extent  or  character   of  its 
judgment,  the  law  which  is  applicable  to  it." 

Ferguson  gave  no  bond,  but  proceeded  to 
act  as  the  guardian  of  the  estates  of  the  minor 
children,  and  continued  so  to  act  until  the 
commencement  of  the  present  suit,  which  was 
in  February.  1892.  In  the  suit  which  was 
brought  by  Hewitt  against  the  minor  heirs  of 
Ezra  Hatch  and  against  E.  C.  Ferguson,  their 
guardian,  the  latter  appeared  as  the  guardian, 
and  as  such  represented  the  interests  of  the 
children.  The  questions  arise  whether  he  was 
such  guardian,  and  whether  the  partition  4^ 
cree  and  sale  are  yoid  on  account  of  his  failure 
to  give  a  guardian's  bond.  The  decisions  of 
the  courts  concerning  the  proposition  here  in- 
volved are  not  in  harmony.  It  has  been  held 
in  Alabama.  Kentucky,  Georgia,  and  North 
Carolina  that  the  filing  of  a  bond  is  not  es- 
sential to  the  yalidity  oi  the  appointment  of  a 
guardian  when  the  same  is  collaterally  at- 
tacked. In  Cupler  y.  Wayne,  64  Ga.  88,  the 
court  ruled  that  the  granting  of   letters  of 


d.  When  land  It  acid  by  eommiasioner. 

The  fact  that  the  person  appointed  oommlspioner 
-to  reoeive  the  money  oominir  from  a  sale  of  an  in- 
fant's laud  is  sabsequeotlj  appointed  guardian, 
and  after  ooUeotingr  the  money  or  having  tbe  right 
^o  collect  it  he  drives  bond  to  pay  it  over  to  tbe 
-wards,  does  not  cure  a  defect  in  sellioff  before  bond 
was  ffiveo.    Vowless  v.  Buokman,  6  Dana.  466. 

Failure  of  tbe  guardian  to  execute  the  bond  re- 
•<|uired  by  the  Kentucky  statute  before  the  ward's 
land  is  sold  does  not  invalidate  the  sale,  where  it 
was  made  by  a  oommissioner  appointed  by  the 
•«oart  who  was  required  to  and  did  give  bond,  and 
the  bonds  given  for  the  purohase  money  were  made 
payable  to  suoh  commissioner.  Owens  v.  Ck>wan« 
«B.  Mon.lfiS. 

Failure  of  a  guardian  to  give  a  sale  bond  does 
not  invalidate  a  sale  made  by  a  oommfssloner  ap- 
1K>inted  under  a  special  statute  directing  the  sale 
to  be  made  by  a  commissioner  to  be  appointed  by 
-the  court  who  should  execute  bonds  according  to 
the  exigencies  of  the  case,  where  such  a  oommis- 
sioner flies  a  bond  to  faithfully  perform  hie  duties 
In  the  sale  and  distribution.  Davidson  v.  Koehler, 
^lDd.806. 

e.  DisoretCon  <^  tJks  eourf  Ifirsguirfna  bond. 

In  some  states,  as  Mlssifssippl,  it  is  optional  with 
-the  court  whether  a  bond  shall  be  required  from 
the  guardian  before  a  sale  of  the  land,  while  in 
•others,  as  Michigan  and  Kentuclcy,  it  is  an  abso- 
lute requirement  that  a  bond  shall  be  talien. 

In  Prine  v.  Ifapp,  80  Gki.  187,  it  is  held  that  where 
-the  ordinary  did  not  revoke  the  letters  of  a  guard- 
Ian  upon  tbe  death  of  a  surety  on  his  bond,  or  re- 
-quire  additional  security,  as  he  was  authorized  to 
^o  by  Ga.  Code,  1 1815,  a  sale  of  land  by  tbe  guard- 
Un  would  oevertbeless  be  valid  and  pass  tbe  title. 

A  sale  of  land  by  a  guardian  is  void  where  he 
-fails  to  obey  an  order  of  the  court  requiring  him 
toffivean  additional  bond,  under  Miss.  Code  1867, 
p.  468.  arts.  ISO,  161,  providing  that  the  court  ''may" 
require  suoh  a  bond.  Vanderburg  v.  Williamson, 
£2  Miss.  238. 

But  the  guardian  need  not  give  a  bond  before 
^•elltng  the  infantas  land  under  such  provlsioD,  un- 
less the  court  specially  requires  it.  Morton  v.  Car- 
ToU,  68  Miss.  609. 

A  sale  of  land  by  a  guardian  is  void  where  he  gl  res 
no  sate  bond,  even  though  tbe  pmbate  court  did 
not  expressly  require  such  bond  under  Mich.  Comp. 
Laws,  chap.  164,  expre«8ly  and  imperatively  requlr- 
-teg  suoh  a  bond,  although  {  4022,  subd.  2,  provides 
as  L.  R.  A. 


that  a  sale  shall  not  be  avoided  if  it  appears  among 
other  things  that  the  guardian  gave  a  bond,  *Mn  case 
any  bond  was  required  by  tbe  court.**  Stewart  v. 
Bailey,  28  Mich.  251:  Ryder  v.  Flanders,  80  Mich.  881 
A  mortgage  executed  by  the  committee  of  a 
lunatic  to  raise  money  to  pay  a  debt  under  N.  T. 
Laws  1876,  chap.  446,  title  2, 1 17,  is  not  void  because 
no  bond  was  required  where  it  did  not  appear  that 
there  were  other  debts,  as  1 14  leaves  to  the  discre- 
tion of  the  court  whether  or  not  to  require  a  bond. 
Agricultural  Ins.  Co.  v.  Barnard,  96  N.  Y.  fiK,  Be- 
versing  26  Hun,  802. 

f.  Wherethapurchaaemoney  is  retained  bu  the  toaird, 

Betention  of  tbe  purohase  money  by  tbe  ward  Is 
generally  held  to  cure  a  defect  in  falling  to  require 
abend. 

A  sale  by  a  guardian  is  void  where  there  is  nei* 
ther  petition,  license,  oath,  bond,  or  notioe  of  sale 
as  required  by  tbe  MaiAe  statute,  but  where  it  was 
made  in  good  faith,  and  the  wards  received  and  re- 
tained tbe  money,  and  the  purchasers  have  been 
in  possession  for  more  than  thirteen  years,  the  sale 
will  not  be  set  aside.   Tracy  v.  Roberts,  88  Me.  810. 

A  defect  in  the  title  of  a  purchaser  of  land  at  a 
guardian's  sale  because  of  the  guardian's  failure  to 
give  the  sale  bond  required  by  the  Mich igan  statute, 
is  presumptively  waived  by  the  ward's  voluntary 
reception  of  tbe  purchase  money  and  retention 
thereof  after  attaining  his  majority.  Fender  v. 
Powers,  62  Mich.  884. 

Failure  of  the  court  to  require  the  bond,  which 
a  guardian  is  required  by  the  Indiana  statute  to 
give  before  entering  an  order  for  tbe  sale  of  land 
does  not  render  the  sale  void  so  as  to  require  it  to 
be  set  aside  where  the  proceeds  were  used  for  tbe 
benefit  of  the  ward.  Dequindre  v.  Williams,  81  Ind. 
444. 

0.  CoUaterdl  attack. 

Failure  of  the  probate  court  to  require  a  new 
bond  from  the  guardian  on  ordering  a  sale  of  land, 
as  required  by  tbe  Ohio  statute,  does  not  render  tbe 
sale  void  so  that  it  will  be  set  aside  in  a  collateral 
proceeding.    Mauarr  v.  Parrish,  26  Ohio  8t.  686. 

In  Arrowsmith  v.  Harmooing,  42  Ohio  Rt.  264,  this 
case  was  followed  and  approved,  tbe  court  holding 
that  it  had  become  a  rule  of  property,  and  that  it 
was  also  right  under  1  Swan  ft  C.  8tat.  671,  H27.  28, 
providing  that  the  court  shall  upon  tbe  appraise- 
ment of  tbe  land  require  tbe  guardian  tu  execute  a 
bond  for  tbe  faithful  discharge  of  his  dudes  and 
payment  of  all  money  received  by  him,  as  the  court 
bad  Jurisdiction,  and  its  confirmation  of  the  8ale« 
even  if  erroneous,  was  not  void. 
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ffiiardiaDshlp  by  the  ordioarj,  without  taking 
bond,  would  Dot  make  the  grant  of  the  letters 
Toid  as  against  a  bona  fide  purchaser,  who  bad 
DO  notice  that  a  bond  had  not  been  given. 
The  statute  of  that  state  proYided  that  '*ever7 
guardian  before  entering  on  the  duties  of  his 
appointment  shall  take  an  oath  .  .  .  and 
shall  also  gi?e  bond  with  good  and  sufficient 
surety/'  etc  In  LeathervM>d  v.  SuUitan,  81 
Ala.  458,  the  court  expressed  the  opinion  that 
the  failure  of  the  plaintiffs  to  ^ve  bond  would 
not  render  the  grant  of  administration  to  them 
absolutely  Toid.  but  only  voidable.  Citing  jESb 
pnrU  MaxweU,  87  Ala.  862. 79  Am.  Bee.  62,  and 
Ounningham  r.  Th4miaif  59  Ala.  158.  In  Batoer- 
ton  V.  SexUm,  104  N.  G.  75,  under  a  statute  pro- 
viding tBat  "every  guardian  of  the  estate  before 
letters  of  appointment  are  issued  to  him  must 
give  a  bond  payable  to  the  state,"  the  court 
held  that  a  guardian  who  bad  been  daly  ap- 
pointed, but  had  failed  to  qualify,  could  bind 
his  ward  by  the  receipt  of  money  paid  by  an 
innocent  purchaser  as  the  proceeds  of  the 
ward's  land,  and  proceeded  to  say:  '*We  are 
disposed  to  hold  the  appointment  itself  ef- 
fectual, for  it  is  made  in  proper  form,  and  the 
defect  lies  in  the  omission  to  take  the  bond 
with  suretj  of  the  defendant,— an  omission  not 
affecting  its  validity,  but  subjecting  the  clerk 
to  the  consequences  of  such  neglect." 

In  Matberly  v.  Johnson,  78  Ky.  278,  a  testa- 
tor had  left  a  will  designating  executors,  and 
directing!  them,  to  sell  his  real  estate.  The  stat- 
ute provided  that  "no  guardian  can  act  until 
he  has  been  appointed  by  the  proper  county 
court  and  given  covenant  to  the  common  wealtn 
with  surety."    The  court  said:  "But  we  con- 


sider it  immaterial  whether  the  surely  » 
bound  on  the  bond  for  the  proceeds  of  the  real 
estate  sold  by  the  administrator,  or  whether 
there  was  any  bond  at  all.  The  order  of  ap- 
pointment was  made  by  a  court  having  juris- 
diction of  the  person  and  of  the  8ubjec^matfer» 
and  its  judgment  cannot  be  thus  collaterally 
attacked.  ...  An  exec  itor  .  .  .  de- 
rives his  authority  to  <  cnve  /  real  estate  from 
the  will,  while  the  order  o>  appointment  and 
qualification  is  the  evideace  of  his  right  to 
act." 

But  the  reverse  of  these  views  has  been  held 
in  Wadsworth  Y.Connell,  104  111.  369;  Stewart y. 
Bailey,  28  Mich.  251;  Ryder  v.  Flandert,  80 
Mich.  886;  Pryor  v.  Downey,  50  Cal.  388.  1» 
Am.  Rep.  656;  Ouynn  v.  McCauley,  83  Ark. 
97;  McKeever  v.  BaU,  71  Ind.  898;  and  Wuegl- 
hoff  V.  Qermania  L,  Ins.  Go.  107  N.  Y.  580. 
In  Wadsworth  v.  Connell,  supra,  in  constni- 
ine  the  law  of  that  stale  (Laws  1879,  §  9,  p. 
470)  which  required  that  a  testamentary  guard- 
ian "shall  before  he  can  act  be  commissioned 
by  the  county  court  of  the  proper  county  and 
give  the  bond  prescribed  in  §  7  of  this  act,''etc» 
the  court  said:  "The  will  in  this  case  does  not 
dispense  with  a  bond,  and  none  being  given, 
and  no  commission  being  issued,  appellant 
never  became  the  guardian  of  the  minors.  It 
is  but  as  if  the  county  court  should  designate 
of  record  the  appointment  of  a  person  as  a. 
guardian,  and  he  were  never  to  give  bond  or 
receive  letters  of  guardianship.  He  could  not, 
by  such  an  order,  become  a  legal  guardian,  be- 
cause the  statute  has  made  a  bond  indispensa- 
ble." 

In    Wttesihof   T.    Qermania   JL    Ins.    Co, 


This  latter  case  was  approved  and  followed  in 
Arrowsmitb  v.  Gleason,  129  U.  S.  88, 8SL.  ed.  680,  in- 
volvlDflT  the  validity  of  the  same  bond. 

SUIure  to  (rive  the  sale  bond  required  by  Iowa 
Be  vision,  1 250ft,  aithougta  error,  is  not  ffround  for 
attacklDflr  the  sale  in  a  collateral  prooeedloff  to  set 
aside  the  ffuardian^s  deed.  Bunce  v.  Bunce,  50 
Iowa.  583;  Hamiel  v.  Donnelly,  75  Iowa,  !)& 

Failure  of  a  guardian  to  give  the  addltionaJ  bond 
required  by  Ind.  Hev.  Stat.  1881,  (2864,  before  mak- 
ing a  sale  of  land,  is  not  available  on  a  collateral 
attack  after  the  statute  of  limitations  has  run. 
Davidson  v.  Bates,  111  Ind.  801. 

Failure  of  a  apeclal  guardian  appointed  to  sell 
land  to  give  a  sufficient  bond,  as  required  by  Wis. 
Bev.  Stat  1868,  chap.  06, 1  6,  does  not  invalidate  a 
sale  made  in  good  faith  under  the  statutory  pro> 
vision  that  all  sales  by  a  guardian  made  in  good 
faith  shall  be  valid  when  confirmed.  M^Kinney  v. 
Jones,  66  Wis.  80. 

Failure  to  formally  approve  a  sufficient  bond 
does  not  require  a  guardian's  sale  of  laud  to  pay 
debts  to  be  held  invalid  on  a  collateral  attack,  where 
the  proceeds  are  faithfully  administered.  Bmery 
V.  Yroman,  10  Wis.  680. 

k.  Purpose /or  tohfcA  sole  It  made. 

In  Bamett  v.  Bull,  81  Ey.  127,  it  is  held  that  the 
failure  of  a  guardian  to  execute  a  bond  with  two 
•nretiefl  on  seliiog  land  for  investment  of  the  pro- 
oeeds  renders  the  sale  void,  under  Ky.  Oode,  1 403, 
subs.  8,  providing  that  if  such  bond  is  not  given 
the  sale  shaU  he  ''absolutely  void.'*  See  also,  to 
the  same  efTect,  Isert  V.  Davis,  17  Ky.  I*  Bep.  686, 
mtpra,  UL  b,  1,  h.  But  see  the  following  to  the  oon- 
trary. 

No  bond  is  required  from  the  guardian  of  Infants 
In  partition  proceedings,  under  Ky.  Oode,  I  486, 
88  L.R.A. 


where  the  object  of  the  guardian  is  to  reinvest  the 
proceeds,  as  they  will  be  under  the  control  of  the- 
obanoellor.  Power  v.  Power,  12  Ky.  L.  Bep. 
70& 

And  in  Shelby  v.  Harrison,  84  Kj.  144.  It  is  held 
that  where  land  owned  jointly  by  an  infant  and  an 
adult  Is  sold,  under  Ky.  Civ.  Code,  1 480,  subs.  2  the 
guardian  need  not  execute  the  bond  required  by 
I  408,  before  the  sale  is  ordered,  as  I  487  providea 
that  upon  such  a  sale  the  infant^  share  shall  not 
be  paid  by  the  purchaser  but  remain  a  Uen  on  tbe- 
land  until  hie  majority  or  until  the  guardian  ex- 
ecutes a  bond. 

A  sale  of  the  land  of  infants  for  their  support 
and  education  is  void  where  the  guardian  rails  to- 
execute  the  bond  required  by  Ky.  Oode,  I  4S3L 
Keiley  v.  Muhr,  17  Ky.  L.  Bep.  107. 

One  to  whom  an  estate  for  life  in  land  with  re- 
mainder to  her  children  is  conveyed,  with  power  to- 
sell  and  reinvest  the  proceeds,  whioh  are  to  be  se- 
oured  in  the  same  manner  as  the  original  convey- 
ance, cannot  have  land  in  which  the  proceeds  of 
the  original  oonveyanoe  have  been  invested  sold, 
so  as  to  be  binding  upon  her  infant  children,  with- 
out giving  bond,  under  Garroirs  (Ky.)  Oode,  1 403^ 
requiring  the  guardian  of  each  infant  to  give  a 
bond,  and  providing  that  if  such  bond  is  not  given 
the  sale  shall  be  absolutely  void.  Fritsch  v.  Klau»- 
Ing,  11  Ky.  L,  Bep.  788. 

i.  ChxmQt  in  order  of  salt  after  exectitfon  af  hotuL 

A  change  in  the  order  for  the  sale  of  land  by  a 
guardian  so  as  to  provide  for  a  public,  instead  of  » 
private,  sale,  made  after  the  guardian  has  executed 
a  bond  requires  by  2  Ind.  Bev.  Stat,  umt,  p.  8K, 
1 18,  does  not  vitiate  the  bond  or  invalidate  the- 
sale.  Stevenson  v.  State,  IfcDoweUL  00  Ind.  Wtz 
Stevenson  v.  State,  Buddell,  71  Ind.  51 
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-$upra,  tbe  court  had  occasion  to  construe  the 
statute  of  New  Jersey,  which  provided  as  fol- 
lows: 

"Every  guardian,  appointed  by  last  will  and 
testament,  which  shall  be  legally  proved  and 
recorded,  shall,  before  he  exercises  any  author- 
ity over  tbe  minor  or  his  estate,  appear  before 
the  orphan's  court  and  declare  his  acceptance 
of  the  guardianship,  which  shall  be  recorded, 
and  shall  give  bond,  with  such  sureties  and  in 
such  sum  as  the  said  court  may  approve  of 
jind  order,  for  the  faithful  execution  of  his 
office,  unless  it  is  otherwise  directed  by 
the  testator's  will."  Revision,  p.  762,  §  48. 
The  court  said:  *'The  distinction  which  in 
the  construction  of  statutes  is  sometimes  made 
between  directory  and  mandatory  piovisions, 
proceeds  upon  the  supposed  intention  of  the 
legislature,  and  a  discrimination  between  the 
essential  and  the  immaterial  or  nonessential 
provisions  of  the  statute,  or  where  the  statute 
relates  to  the  powers  and  duties  of  officers,  be- 
tween those  parts  which  are  intended  as  a  mere 
direction  to  the  officer  in  the  execution  of  his 
duties  and  those  which  relate  to  and  concern 
his  substantial  authority.  The  exercise  by 
courts  of  a  power  to  disregard  a  particular  pro- 
vision of  a  statute  on  the  ground  that  It  is  di- 
rectory merely,  is  a  delicate  one  and  should  be 
applied  with  great  caution.  The  intention  of 
the  legislature  Is  the  cardinal  consideration  in 
the  construction  of  statutes,  and  whether  a 
particular  provision  is  mandatory  or  directory 
is  to  be  determined  from  the  language  used  and 
the  purpose  in  view.  Construing  the  various 
sections  of  the  New  Jersey  statute  together,  it 
is  plain,  we  think,  that  the  first  section  quoted 
<Hev.  p.  464,  §  1)  was  intended  to  define  the 


general  powers  of  a  testamentary  guardian, 
and  that  ^  48  (Id.  p.  762)  was  intended  to  pro- 
hibit and  suspend  the  exercise  by  a  testamen- 
tary guardian  of  the  functions  of  his  office  until 
he  should  signify  his  acceptance  of  the  office 
and  execute  the  bond  required.  Obviously 
the  oblect  of  the  legislature  in  requiring  tlie 
guardian  to  give  security  was  the  protection 
of  the  ward.  The  legislature  was  dealing  with 
the  interests  of  a  class  especially  entitled  to  the 
protection  of  the  law.  It  was  a  wise  safeguard 
to  require  that  a  guardian,  before  intermeddling 
xith  the  estate  of  the  ward,  should  give  secur- 
ity for  its  faithful  administration,  unless  the 
piirent  dispensed  with  this  precaution.  .  .  . 
This  section  is  to  be  construed  aa  if  written 
with  the  prior  section,  and  so  read  it  makes 
tbe  givinfT  of  security  a  necessary  qualification 
and  a  prerequisite  to  the  exercise  of  any  author- 
ity over  tbe  estate  of  the  ward." 

Considering  the  language  of  tbe  Washington 
statute,  and  Uie  purpose  which  was  intended 
to  t)e  subserved  by  the  provision  requiring  a 
bond  of  tbe  guardian  before  he  should  assume 
the  duties  of  his  office,  we  think  it  the  better 
doctrine  to  hold  that  the  statute  is  mandatory, 
and  that  the  execution  of  a  bond  is  made  the 
necessary  prerequisite  to  the  appointment  of  a 
guardian.  It  was  evidently  contemplated  that 
in  the  creation  of  guardianships  two  steps, 
equally  indispensable,  should  be  taken:  First, 
tbe  appointment;  second,  the  giving  of  the  re- 
quisite security  by  the  guardian  so  nominated, 
— and  that  the  appointment  without  the  bond, 
and  the  bond  without  the  appointment,  would 
be  equally  impotent  to  create  the  official  rela- 
tionship of  guardian  and  ward.  It  is  not  the 
policy  of  the  statute  to  extend  to  the  purchaser 


i.  Who  eon  Qti^ion  voUdily. 

No  one  except  the  ward  or  some  one  claiminir 
under  bim  can  question  the  validity  of  a  fruardlan*! 
sale  of  land  on  the  ground  that  he  had  not  given  a 
sufficient  bond  under  Or.  act  I>ecember  10,  1858, 
1 10,  providlQjr  that  a  sale  shall  not  be  avoided  in 
an  action  by  the  ward  or  anyone  claiming  under 
him,  if  it  appears  amonir  other  tbinirs  that  be  gave 
a  bond.    Goldsmith  v.  Glllilaod,  23  Fed.  Kep.  MS. 

B.  Oiher  eases. 

In  Pace  v.  Pace,  19  Fla.  438,  it  is  held  that  tbe 
Cuardlan  ad  litem  or  next  friend  of  an  infant  is  re- 
quired to  give  bond  only  in  proceedings  at  com- 
mon law,  and  not  in  chancery  cases,  under  Mc- 
Clellan^s  (Fla.)  Dig.  812, 67,  overruling  on  tbis  point 
Sanderson  v,  Sanderson,  17  Fla.  820,  holding  that  a 
bond  was  necessary  in  that  case,  which  was  one  in 
«hancery. 

In  Lange*s  Succession,  46  La.  Aon.  1017,  the  court 
«ays,  arguendo^  in  requiring  the  security  given  by 
the  tutor  to  be  increased,  that  tbe  title  is  not  de- 
pendent on  the  sufficiency  of  the  security,  as  there 
Is  another  remedy  tor  the  protection  of  tbe  minors. 

In  Palmer  v.  Oakley,  2  Dougl.  (Miob.)  438,  47  Am. 
Dec.  41,  it  was  held  that  tbe  acts  of  a  married 
woman  appointed  guardian,  who  gtive  l>ond,  were 
binding  until  her  letters  were  revoketl,  although 
because  of  her  coverture  she  oould  not  execute  a 
valid  bond,  as  Mich,  act  April  12, 1887,  H 1-A,  simply 
direct  that  ^'sufficient  security**  shall  be  taken  of 
cuardlans.  and  that  they  shall  ''give  bond"  with 
aufflclent  sureties,  without  any  requirement  that 
tbe  lx>nd  shall  be  given  before  tbe  appointment  is 
made. 

In  State,  Carpenter,  v.  Sloan,  20  Ohio,  327,  which 
ZZ  L.  R.  A. 


was  an  action  on  the  bond  of  the  clerk  of  the  court 
for  giving  letters  of  guardianship  before  the 
gruardian  gave  k>ond,  it  Is  said  that  under  Swan's 
Stat.  (Ohio)  480,  requiring  the  guardian  before  en- 
tering on  bis  duties  to  give  bond  in  every  case,  tbe 
guardian  oould  not  do  one  legal  act  until  the  bond 
was  given. 

Although  the  order  appointing  a  guardian  pro- 
Tides  for  the  issue  of  letters  ''without  bonds,**  he 
does  not  become  legally  such  under  Gal.  Code  Civ. 
Proc  I  1754.  until  be  gives  a  bond.  Murphy  v. 
Santa  Clara  County  Super.  Ct  64  Cal.  608. 

In  Guynn  v.  McCauley,  88  Ark.  87,  it  was  held 
that  tbe  appointment  of  a  father  as  guardian  was 
illegal  where  he  did  not  give  bond,  under  Gould*s 
(Ark.)  Dig.  chap.  81,  H  10-12,  requiring  everyone 
appointed  guardian  to  enter  into  bond,  and  pro- 
viding that  no  entry  of  their  appointment  shall  be 
made  until  tbe  bond  is  given. 

The  provision  of  Minn.  Laws  1888,  chap.  107,  au- 
thorizing annuity  safe  deposit  and  trust  companies 
to  act  as  guardians  of  the  estates  of  insane  persons 
without  giving  bonds,  is  valid.  Minnesota  Loan  Ss 
T.  Co.  V.  Beebe.  40  Minn.  7, 2  L.  B.  A.  418. 

Tbe  legislature  in  North  Carolina  has  power  to 
enact  that  a  specified  person  shall  be  appointed 
guardian  of  a  lunatic  without  t)ond,  as  there  la  no 
restriction  on  such  power  in  the  organic  law  of 
tbe  state.    Henderson  v.  Dowd,  UO  N.  C  70& 

That  the  bond  given  by  the  selectmen  of  a  town, 
on  being  appointed  guardiana  for  a  spendthrift  is 
without  sureties  does  not  make  their  g'uardianship 
void  under  Mass.  Stat.  1788,  chap.  88,  and  Mass.  Stat 
1810,  chap.  IM,  1 8,  autborisin^  tbe  probate  judge  to 
remove  guardians  if  they  fail  to  give  security  from 
time  to  time  as  be  shall  direct.  Bussell  v.  Coffin,  8 
Pick.  143.  J.  H.  H. 
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at  a  gunnl fan's  sale  the  protection  which  Id 
maDY  instaaces  is  accorded  to  the  iDDOcent 
purcQ&ser.  The  protection  of  the  minor  is 
deemed  of  the  first  importance.  It  is  intended 
that  (he  purchaser  of  the  minor's  property 
shall  be  placed  upon  inquiry  to  ascertain  that 
the  antecedent  steps  have  been  taken  in  accord- 
ance with  the  law.  It  is  within  the  power  of 
all  to  know  whether  the  person  who  assumes 
to  act  as  guardian  is  in  fact  clothed  with  the 
powers  of  that  office.  An  inspection  of  the 
record  in  this  case  would  have  shown  that 
Ferguson  could  not  lawfully  represent  the 
Hatch  heirs  without  first  giving  a  bond,  and 
that  he  had  wholly  failed  to  comply  with  the 
law  in  that  regard.  Notwithstanding  the  judg- 
ment of  the  probate  court  appointing  the 
guardian,  and  the  ludgment  of  the  superior 
court  decreeing  ana  confirming  the  sale,  his 
acts  are  void,  and  ma^  be  bo  declared  in  any 
court  having  jurisdiction  of  the  subiectmatter 
and  the  parties  to  the  suit.  To  hold  that  such 
defects  may  be  taken  advantage  of  only  in  di- 
rect proceedings  is  to  afford  but  little  protec- 
tion to  the  ward  whose  property  is  being  ad- 
ministered. The  circumstances  which  attend 
and  induce  the  sale  continue  in  most  instances 
until  the  ward  reaches  his  majority  and  the 
guardian  is  discharged.  Until  that  time  it  is 
obvious  that  the  ward  has  rarely  the  opportu- 
nity to  reclaim  his  property  or  protect  his 
rights.  The  evils  which  it  is  the  policy  of  (he 
statute  to  obviate  are  real,  and  their  existence 
is  aptly  illustrated  in  the  case  before  the  court, 
since  it  appears  from  the  record  that  Fergu- 
son, who  acted  as  guardian,  but  who  failed  to 
give  the  bond  required  by  law,  has  appropri- 
ated to  his  own  use  all  of  the  children's  money 
which  he  received  as  the  proceeds  of  the  sale 
of  their  land,  and  has  wholly  failed  to  account 
therefor. 

Our  attention  is  directed  to  cases  in  which 
it  has  been  held  that  the  failure  of  a  guardian 
to  execute  the  additional  bond  which  in  some 
states  is  required  by  statute  upon  a  guardian's 
sale  of  real  estate  will  not  avoid  the  sale  when 
collaterally  assailed.  But  those  decisions  may 
be  said  to  rest  upon  principles  distinguishable 
from  those  involved  in  the  present  case.  The 
failure  to  give  a  bond,  which  is  by  statute 
made  necessary  to  the  creation  of  the  office  of 
guardian,  may  be  considered  a  jurisdictional 
defect,  which  would  prevent  the  nominated 
guardian  from  assuming;  the  duties  of  his  office, 
and  the  probate  court  from  acquirine,  through 
such  guardianship,  the  control  of  tbe  ward's 
estate.  The  omission  of  a  duly  qualified  guar- 
dian to  give  the  additional  bond  may  be  re- 
garded as  an  irregularity  or  defect  in  adminis- 
tering property  lawfully  under  the  control  of 
the  court  and  the  guardian,  and,  as  such,  it 
would  not  necessarily  avoid  the  proceedings. 

In  the  decree  of  partition  it  was  assumed  by 
the  court  that  the  pre-emption  claim  had  been 
the  community  property  of  Ezra  and  Josephine 
Flatch.  and  the  court  adjudged  Hewitt,  the 
plaintiff  therein,  to  be  the  owner  of  an  undi- 
vided six-tenths  interest  in  the  land,  he  having 
purchased  an  undivided  one-half  interest  from 
Josephine,  and  the  one  fifth  interest  of  Esther 
Hatch  as  devisee  of  her  father's  will.  The  re- 
maining four-tenths  were  found  to  be  the 
property  of   the   four  minor  children.    The 

83  Li.  xi.  A.. 


further  questions  arise  whether  the  land  war 
community  property  and  whether  Josephine 
had  any  interest  therein.    It  appears  that,  id 
1870,  Ezra  Hatch  began  livins:  with  Josi*pbine» 
and,  with  her,  occupied  this  land.     On  Octo- 
ber9, 1876,  they  were  married.     They  coaiin- 
ued  to  reside  on  the  land  until  Ezra's  death,  iiir 
!Novemt>er,  1886.    Ezra  Hatch    had    been    a 
soldier  in  the  Mexican  war,  and  was  the  owner 
of  a  Mexican  land  warrant,  which  had  been  is- 
sued to  him  by  the  United  States  for  services' 
rendered  in  that  war.    On  the  7th  day  of  May, 
1878,  he  located  the  warrant  on  the  land  in 
controversy,  and  on  the  2d  day  of  January. 
1874,  in  pursuance  of  such  entry,  he  received 
his  patent.    The  laws  of  Washint^ton  (1  Hlira 
Code,  §  1897)  provide  that  the  property  owned 
by  the  husband  before  marriage,  and  that  ac- 
quired bv  him  afterwards  by  gift,  bequest,  de- 
vise, or  descent,  shall  be  his  separate  property; 
and  section  1898  makes  a  like  provision  in  re- 
gard to  the  separate  property  of  the  wife.    Sec- 
tion 1899  provides  as  follows:    "Property  not 
acquired  or  owned  as  prescribed  in  the  next 
two  preceding  sections,  acquired  after  mar- 
riage by  either  husband  or  wife,  or  botb,  is 
community  property." 

Under  these  provisions  of  the  statute,  the 
land  in  question  was  clearly  the  separate  prop- 
erty of  Ezra  Hatch.  The  patent  itself  recites 
that  the  warrant  was  a  grant  or  gift  to  him  for 
services  perform^^d  for  the  government  in  the 
Mexican  war.  Those  services  were  rendered 
long  prior  to  the  marriage.  The  entry  upon 
the  land  was  made,  and  the  patent  was  issued, 
some  years  before  the  marriage.  It  is  not 
shown'that  the  joint  efforts  of  the  husband 
and  wife  ever  in  any  degree  added  to  the  value 
of  the  land.  It  is  urged  by  the  appdlants  that 
since  the  eldest  daughter  of  Ezra  and  Jose- 
phine was  born  before  1878,  and  the  law  of 
Washington  (  g  2888  of  the  Code  of  1881)  pro- 
vides that  illegitimate  children  shall  become 
legitimate  by  virtue  of  the  subsequent  marriage 
of  their  parents  with  each  other,  the  marriage 
of  Josephine  and  Ezra  in  1876  relates  hack  to- 
1870,  when  they  began  to  live  together  as  hus- 
band and  wife,  or,  at  least,  to  the  date  of  the 
birth  of  the  oldest  child,  thus  rendered  legiti- 
mate. We  are  unable  to  give  this  construction 
to  the  statute.  The  effect  and  scope  of  §  288^ 
is  limited  to  the  precise  matter  therein  referred 
to,~the  legitimation  of  the  children.  It  would 
be  an  unwarranted  extension  of  its  scope  to  say 
that  it  was  intended  to  affect  the  property  re- 
lations of  husband  and  wife,  or  to  create  a  rule 
in  regard  to  community  property  other  than 
that  defined  in  the  statutes  heretofore  quoted. 
But,  even  if  the  marriage  of  Josephine  and 
Ezra  had  taken  place  before  1878,  land  which 
was  acquired  under  a  land  warrant  issued  at 
that  dale  for  services  rendered  by  the  grantee 
long  prior  to  the  marriage  would  not  be  after- 
acquired  property  so  as  to  come  within  the  defi- 
nition of  community  property  as  expressed  in 
the  statute.  The  whi«tint  was  a  gift,  and,  as 
such,  was  the  separate  property  of  the  donee, 
as  was  likewise  the  land  which  was  purchased 
by  means  thereof. 

It  is  further  contended  that  the  expressions 
found  in  Ezra  Hatch's  will  concerning  this 
property  make  it  community  property,  and  es- 
top his  devisees  from  now' contending  that  i*" 
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wu  DOt  The  laDgaage  of  the  will  te:  "I 
give  and  bequeath  to  my  daughter  Esther 
Hatch,  aud  to  my  bods  Dexter  Hatch.  Arthur 
Hatch,  Cyrus  Hatch,  and  Bzra  Hatch,  all  my 
estate,  real  and  personal,  of  e?ery  name  and 
nature  whatsoever,  owned  by  me  at  the  time 
of  my  death,  after  paying  all  mv  Just  debts 
and  the  admitting  this,  mv  Isst  will,  to  probate, 
and  the  sum  of  $5  hereinafter  bequeathed  to 
my  wife,  Josephine  Hatch,  said  estate  being  a 
one  half  interest  in  the  community  property 
now  owned  by  me  and  my  said  wife." 

It  may  be  conceded  that  Ezra  Hatch  believed 
botn  his  pre-emption  claim  and  his  homestead 
claim  to  be  the  community  property  of  him- 
self and  bis  wife,  and  it  is  possible  that,  had  he 
known  tbe  nature  of  his  estate  in  the  two 
claims,  he  might  have  made  a  different  testa- 
■lentary  disposition  thereof.  But  the  specific 
devise  of  all  his  interest  and  estate  to  his  chil- 
dren cannot  be  controlled  or  diverted  by  the 
expression  of  his  belief  that  the  estate  so  de- 
Ti^  was  the  one-half  interest  in  community 
property.  This  opinion  was  not  an  admission 
against  his  interest  so  as  to  estop  him  or  bis 
devisees  from  thereafter  asserting  the  truth. 
He  may  have  assumed  that  he  owned  an  un- 
divided one-half  of  tbe  pre-emption  claim  and 
an  undivided  half  of  the  homestead  claim.  If 
so.  he  wss  in  error  as  to  both  claims,  for  the 
pre  emption  claim  was  his  separate  property, 
and  all  of  the  homestead  claim  was  subse- 
quently patented  to  Josephine,  so  that  the  cbil> 
drea  took  no  interest  therein  under  the  will. 


The  result  was  that  the  land  was  substantially 
divided  between  tbe  widow  and  tbe  children. 
Nor  can  it  be  said  that  third  persons,  acting 
upon  the  faith  of  such  a  representation  in  the 
will, are  misled.  There  was  no  specific  statement 
in  the  will  that  the  pre  emption  claim  was  com- 
munity property.  A  purchaser  of  said  land  at 
a  partition  sale  was  necessarily  put  upon  in- 
quiry to  ascertain  the  nature  of  the  estate 
which  tbe  testator  possessed,  and  the  facts  con- 
cerning the  same.  An  examination  of  the  pa- 
tent would  have  shown  that  the  land  was  » 
gift  from  the  United  States.  Neither  do  we 
find  any  warrant  for  holding,  as  contended  by 
the  appellants,  that  the  proyision  of  the  will 

Just  quoted  is  in  law  a  devise  upon  the  part  of 
Dzra  Hatch  to  his  wife,  giving  to  her  a  one- 
half  interest  in  the  land.  There  is  nothing  in^ 
the  will  to  indicate  a  purpose  upon  his  part  to 
devise  to  her  any  portion  of  his  interest  in  real 
estate.  He  bequeathed  to  her  the  sum  of  $A, 
evidently  with  the  intention  that,  as  to  her,  he 
should  not  be  deemed  to  have  died  intestate. 
The  reference  to  the  community  property 
tends  only  to  proye  that  he  entertained  the  er- 
roneous belief  that  both  claims  were  commun- 
ity property,  and  that  Josephine  owned  the 
undivided  one  half  of  each,  whereas,  in  fact, 
the  childrefh  took  under  the  will  all  of  the  pre- 
emption claim,  and  the  widow  took  under  the 
homestesd  law  all  of  the  homestead  claim. 

We  find  no  error  in  the  decree  appealed  from, 
and  the  same  ii  affirmed^  wilh  the  costs  to  the 
appellees. 
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V. 

FARMERS'  &  MERCHANTS'  BANE,  AppL 
(........Tenn > 

1.  The  purchase  from  etranffere  at  a 
discount  of  80  per  cent»  of  a  note  one 
maker  ot  which  is  known  to  be  perfectly  sol- 
vent, does  not  charjre  a  bank  with  constructive 
notice  of  fraud  in  proouringr  the  note,  when  the 
bank  la  scoustomed  to  discount  notes  of  sol- 
vent parties  at  from  12  to  26  per  cent  per  annum. 

8.   A  note  is  not  rendered  non-ne^^tia- 

ble  by  a  stipulation  for  the  payment  of  attor- 
neys* feeSfWbicb  is  entirely  inoperative  until 
after  the  maturity  of  the  note  and  its  dishonor 
by  the  maker. 

8«  The  bona  fide  holder  of  a  note  pro- 
oured  by  fraud  can  recover  only  to  the  extent  of 
tbe  sum  actually  paid  by  him  for  it* 

(June  12.  insj 

APPEAL  by  defendant  from  a  decree  of  tbe 
Chancery  Court  for  Gibson  County  in  fa- 
vor of  complainants  in  a  suit  brought  to  enjoin 


the  collection  of   certain    promissory  Botes.. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  I.  McFarland*  for  appellant: 

If  the  bill  shows  the  maker  intended  it  to 
be  negotiable  it  will  be  against  him. 

7  Am.  &  Eng.  Enc.  Law,  p.  15,  and  note; 
Tiedeman,  Com.  Paper,  pp.  21,  82. 

This  fee  provision  does  not  afifect  tbe  nego- 
tiability of  notes,  because  it  does  not  and  can- 
not take  any  effect  until  after  tbe  note  has  lost 
its  negotiability  by  default  of  the  maker,  and 
not  until  after  its  maturity,  and  because,  dur- 
ing the  whole  time  tbe  note  is  negotiable,  under 
tbe  law  merchant,  this  provision  is  of  no  force, 
and  the  amount  promised  continues  absolute 
and  certain  and  remains  unchangeable  and 
changeless  until  after  maturity  and  after  nego- 
tiability is  lost  to  it  by  operation  of  law. 

Hotoenstein  v.  Barnes,  5  Dill.  482;  Michigan 
Ins.  Bank  v.  Eldred^  76  U.  8.  9  Wall.  544,  1» 
L.  ed.  768;  Gaar  v.  Louisville  Bkg.  Oo,  11 
Bush,  180,  21  Am.  Rep.  209;  Beaton  v.  8covin, 
18  Kan.  488,  26  Am.  Hep.  779;  Kirk  v.  Dodger 
County  Mut,  Ins.  Oo.  89  Wis.  188,  20  Am. 
Rep.  89;  Biehardson  v.  ^00,127  Mass.  6t;  Ernst 


NOTB.— As  to  the  effect  of  a  stipulation  for  at- 
torneys* fees  upon  the  neifotiabllity  of  a  promis- 
sory note,  see  Bowie  v.  Hall  (Md.)  1  L.  R.  A.  546. 
and  note;  Wriybt  v.  i'raver  (Mich.)  3  L.  U.  A.  60,  and 

88  T^  R.  A. 


note;  Exchange  Bank  v.  Tattle  (N.  M.)  7  L.  R.  A» 
446,  and  note;  Adams  v.  Seaman  (Osl.)  7  L.  R.  A» 
224;  and  Farmers'  Nat.  Bank  v.  Sucton  Mfv.  Ca.  fCL 
C.  App.  6tb  C.)  17  L.  R.  A.M6. 
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Y.  aUckman,  74  Pa.  18,  15  Am.  Rep.  542;  1 
Dao.  Neg.  lost.  pp.  67-78;  a  ParsoDS,  Bills  & 
Notes,  pp.  413.  414;  TiedemaQ.  Com.  Paper, 
p.  28,  §  28;  Chic.  L.  J.  Aug.  1H95.  p.  576. 

The  fact  that  the  note  is  given  for  territory 
in  which  to  sell  a  patent  do(>s  not  afifect  the  ne- 
gotiability of  ift  in  Tennessee,  as  it  does  not  ap- 
pear in  the  nose  that  it  is  so  given. 

Mill.  &y.  Code,  2481;  LouiiviUe  Bkg.  Co.  y. 
ffqgertff,  88  Tenn.  705. 

The  fee  provision  does  not  destroy  negotia- 
bility or  make  uncertain  the  amount  payable 
•t  maturity. 

Parsons,  Notes  A  Bills,  418.  414. 

Mr.  WillUtm  M.  McCftll  also  for  appel- 
lant, 

Mes9n.  Hill  A  Jones  and  Thomas  E. 
H»rwood»  for  appellees: 

In  order  to  be  a  valid  promissory  note,  the 
instrument  must  be  for  the  payment  of  money 
only.  If  the  promise  be  to  do  any  other  or 
additioDal  act,  it  is  not  a  promissory  note  and 
is  not  negotiable. 

Story,  Prom.  Notes,  §  17;  1  Parsons,  Notes 
4s  Bills,  pp.  85-87;  Byles,  Bills,  94,  95. 

The  notes  representing  money  effectually 
must  be  definite  as  to  amount.  , 

1  Parsons,  Notes  &  Bills,  87;  Whiteman  v. 
C^iildress,  6  Humph.  808;  Simpsons.  Moulden, 
S  Coldw.  429;  Loonea  v.  Pinekston,  1  Overt. 
884;  Lawrence  v.  Doua/ieriy,  5  Yerg.  435;  Bax- 
ter V.  Steioart,  4  Sneed,  214;  Mason  v.  Metcalfe 
4  Bazt.  440. 

In  the  following  states  provisions  in  notes 
for  attorneys'  fees  have  \)een  held  void,  because 
either  against  public  policy  or  in  violation  of 
the  usury  laws,  rendering  the  note  void: 

8h€lto7i  V.  Oill,  11  Ohio,  417;  Dou>  v.  Updike, 
11  Neb.  95. 

The  following  states  hold  the  provision  or 
stipulation  in  the  note  void  as  against  public 
^licy,  and  treat  the  stipulation  as  surplusage, 
and  therefore  maintain  the  negotiability  of  the 
note: 

Wttherepoon  v.  Muudman,  14  Bush,  214, 29 
Am.  Rep.  404;  Bullock  v.  Taylor,  89  Mich. 
188,  88  Am.  Rep.  856;  Myer  v.  Hart,  40  Mich. 
517,  29  Am.  Rep.  558;  Rix^  v.  Pearre  Bros. 
«9  Va.  116. 

The  following  sustain  the  negotiability  of 
the  note  when  the  amount  of  the  fee  (as  5  or 
'  10  per  cent)  is  fixed  in  the  stipulation: 

Sperry  v.  Horr,  82  Iowa,  184;  Trader  v. 
CJiidester,  4\  Ark.  242,  48  Am.  Rep.  88;  l^arm- 
er^  Nat.  Bank  v.  Rasmveaen,  1  Dak.  60;  Die- 
irich  V.  Bayhi,  28  La.  Ann.  767;  Stapleton  v. 
LouimUe  Bkg.  Co.  95  (Ja.  802;  Doreey  v.  Wolff, 
142  111.  589,  18  L.  R.  A.  428. 

The  following  are  the  only  states  which  hold 
notes  negotiable  which  provide  for  reasonable 
attornevs'  fees,  not  fixing  the  amount: 

Smit\  V.  8dv€T»,  82  Ind.  821;  Seaton  v.  Soo- 
irill,  18  Kan.  435.  26  Am.  Rep.  779;  Bank  of 
Commerce  v.  Fiiqva,  11  Mont.  285.  14  L.  R.  A. 
58«. 

The  following  states  hold  that  notes  contain- 
ing stipulation  for  attorneys'  fees,  whether 
the  amount  is  stated  or  not,  are  non-negotiable: 

Woods  V.  North,  84  Pa.  407,  24  Am.  Rep. 
«01:  Iron  City  Nat.  BankY.  McCord,  189  Pa. 
52,  11  L.  R.  A.  559;  Adams  v.  Seaman,  82  Cal. 
686,  7  L.  R.  A.  224;  Ganetson  t.  Purdy,  8 
33  L.  R.  A. 


Dak.  178;  First  Nat.  Bank  t.  LavghUn,  4  N. 
D.  891;  First  Nat.  Bank  v.  Bynum,  84  N.  O. 
24,  87  Am.  Rep.  604;  First  Nat  Bank  y.  Oag, 
68  Mo.  88.  21  Am.  Rep.  480;  Storr  ▼.  Wake- 
field, 71  Mo.  622;  BowU  v.  BaU,  69  Md.  488, 1 
li.  R.  A.  546:  Maryland  Fertainng  dk  Mfg. 
Co.  Y.  Newman,  60  Md.  584,  45  Am.  Rep.  760; 
Morgan  v.  Edvoardn,  58  Wis.  599, 40  Am.  Rep. 
781 ;  First  Nat.  Bank  v.  Larsen,  60  Wis.  906; 
Altman  v.  Eitters^tofer,  68  Mich.  287;  Joius  t. 
Radatz,  27  Minn.  240. 

The  principle  of  these  cases  is  recognized 
in — 

Mahoney  v.  Fitzpatriek,  188  Mass.  15h  4S 
Am.  Rep.  502;  Fletcher  v.  Thompson,  M  K. 
H.  308. 

In  Minnesota  it  has  been  recently  held  that 
in  notes  providing  for  specified  or  fixed 
amounts  in  attorneys'  fees,  still  the  maker 
would  only  be  liable  for  reasonable  attorneys' 
fees 

Campbdl  v.  Wcrman  (Mhin.)  60  N.  W. 
668. 

So  in  Oregon  it  has  been  held  that  a  fixed  or 
stipulated  sum  or  per  cent  as  attorneys'  fees  in 
notes  is  not  enforceable,  while  provision  for  rea- 
son able  attorneys'  fees  would  be. 

Lenens  v.  Bnggs,  21  Or.  888, 14L.  R.  A.  188. 

In  every  state  where  any  innovation  haa 
been  made,  by  the  courts,  in  the  elementary 
rules  governing  negotiable  paper,  uncertainty, 
confusion,  and  discord  have  prevailed. 

Culbertson  v.  Nelson  (Iowa)  27  L.  R.  A.  228; 
Eastings  v.  Thompson,  54  Minn.  184.  21  L.  R. 
A.  179:  Flagg  v.  School  Dist.  No.  70,  4  N.  D. 
80,  25  L.  R.  A.  864. 

The  notes  in  controversy  do  not  provide  for 
a  percentage  of  attorneys  fee  or  fixed  fee;  but 
any  and  all  fees  that  may  accrue  after  the  paper 
was  given  and  before  due  as  well  aa  after- 
wards. 

Upon  notes  with  like  stipulation  it  is  held 
that  fees  incurred  before  the  note  falls  due  are 
recoverable. 

Smith  V.  Pickham,  8  Tex.  Civ.  App.  826; 
Morgan  y.  Edwards,  58  Wis.  599.  40  Am.  Bep. 
781;  Dorsey  v.  Wolff,  142  HI.  589,  18  L.  R.  A. 
428. 

In  case  of  thepossession  of  an  indorsed  note  by 
the  maker  and  a  sale  by  him,  the  purchaser  does 
not  stand  in  the  attitude  of  a  bona  fide  pur- 
chaser for  value  in  due  course  of  trade. 

Ocerton  v.  Hardin,  6  Coldw.  875;  Merritt  t. 
Duncan,  7  Heisk.  162,  19  Am.  Rep.  612;  Na- 
tional Park  Bank  v.  Oerman- American  Mut. 
Warehousing  d  3.  Co.  116  N.  Y.  281,  6  L.  R 
A.  673. 

The  purchaser  of  a  note  at  a  great  discount 
and  under  circumstances  calculated  to  arouse 
suspicion  is  not  an  innocent  holder,  even 
though  without  actual  knowledge  of  fraud. 

Hunt  V.  Sandford,  6  Yerg.  887;  MerriU 
Y.  Duncan,  supra;  Tiedeman,  Ck>m.  Paper, 
g§  289,  291,  and  notes. 

An  Innocent,  bona  fide  holder  for  value  in 
due  course  of  trade  is  only  entitled  to  recover 
the  actual  amount  paid  when  the  note  was  pro- 
cured by  fraud  or  is  without  consideration. 

Petty  Y.  Hannum,  2  Humph.  102,  86  Am. 
Dec.  803;  BoUmtm  v.  Hobson,  8  Humph.  127. 

Messrs.  McDearmon  A  Killouffh  and 
Neil  Sk  Deaaon  also  for  appellees. 
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MeAlliBter»  J.,  delivered  the  opinion  of 
4be  court: 

ComplaiDants  filed  this  bill  to  enjoin  the  de- 
fendant iMtnk  from  prosecuting  three  several 
«uit8  befoxe  a  Justice  of  the  peace  for  the  col- 
lection •f  certain  promissory  notes.  It  is 
•chareed  in  the  bill  that  said  notes  were  pro- 
cured by  fraud,  and  are  without  consideration, 
«nd  that  the  bank  received  the  notes  from  the 
payees  with  actual  or  constructive  notice  of 
the  fraud.  It  is  further  charged  that  said  notes 
were  not  negotiable,  for  the  reason  that  each 
•contained  a  stipulation  for  the  payment  of  rea- 
sonable attorneys'  fees,  and  that  said  bank  is 
not  protected  in  its  title  to  said  notes  as  an  inno- 
cent holder  for  value  in  due  course  of  trade; 
The  chancellor,  upon  final  hearinff,  was  of  the 
•opinion  that  the  defendant  bans  purchased 
«aid  notes  without  actual  or  constructive 
knowledge  of  the  fraud,  but  held  that  the 
«tipu1atioa  in  respect  to  attorneys'  fees  de- 
stroyed the  negotiability  of  said  instruments, 
and  thereby  defeated  the  claim  of  said  bank 
that  it  was  an  innocent  holder  for  value,  within 
the  meaning  of  the  law  merchant.  The  court 
decreed  that  said  notes  had  been  procured  by 
fraud,  and  were  void  in  the  hands  of  the  de- 
fendant bank,  and  perpetually  enjoined  their 
collection.  The  bank  appealed,  and  has  as- 
signed as  error  the  action  of  the  chancellor  in 
adjudging  said  notes  non- negotiable  on  account 
of  the  stipulation  in  respect  of  attorneys'  fees. 

The  facts  out  of  which  the  present  contro- 
Tersy  has  arisen  maybe  briefly  stated:  The 
record  discloses  that  Curtiss  Bros,  were  the 
proprietors  of  a  patent  chum  which  they  were 
«n^ged  in  selling  in  Gibson  county.  Com- 
plainants purchased  of  Curtiss  Bros,  the  ex- 
<>Iuf>ive  right  to  sell  the  churn  in  the  state  of 
Louisiana  and  certain  counties  of  Mississippi, 
for  which  they  agreed  to  pay  the  sum  of  ^.• 
OOO.  evidenced  by  four  notes,  each  for  the  sum 
of  $500,  and  payable,  respectively,  in  seven, 
«ight,  nine,  and  ten  months  from  date.  The 
following  is  a  specimen  of  the  notes  in  contro- 
versy, n«.; 

Trenton,  Tenn.,  June  8d,  1889. 
Nine  months  afterdate,  we  promise  to  pay  to 
Curtiss  Bros.,  or  bearer,  the  sum  of  $500,  ne- 
gotiable and  payable  at  the  Exchange  Bank  of 
Trenton,  Tenn.,  for  value  received.  The 
drawers  and  indorsers  severally  waive  present- 
ment for  payment,  protest,  and  notice  of  pro- 
test and  nonpayment  of  this  note,  and,  in  case 
of  puit,  agree  to  pay  all  reasonable  attorneys' 
fees  for  collecting  the  same. 
$500.    I>ue  February  8, 1800. 

L.  Oppenhefmer. 

C.  T.  Love. 

R  F.  Rosa. 

H.  R  Campc 

On  the  97th  and  28tb  of  June,  1889,  three  of 
these  notes  were  purchaf>ed  by  the  defendant 
bank  at  a  discount  of  20  per  cent:  that  is  to 
aay,  the  bank  paid  $1,200  for  the  three  notes, 
of  the  aggregate  face  value  of  $1,500.  H.  R 
Camp,  one  of  the  signers  of  the  notes,  was  in 
the  employment  of  Curtiss  Bros,  in  the  ca- 
pacity of  salesman,  and  negotiated  the  sale  to 
Oppenheimer  of  the  exclusive  right  to  sell  this 
churn  in  Louisiana  and  Mississippi.  It  was 
Agreed  between  the  original  parties,  at  the  time 


the  notes  were  executed,  that  they. were  not  to 
be  transferred,  and  were  also  payable  out  of 
the  profits  of  the  new  business.  Curtiss  Bros, 
and  Camp  and  Ames,  soon  after  the  execution 
of  the  notes,  left  the  slate  clandestinely,  and 
their  whereabouts  is  unknown.  The  proof 
abundantly  shows  that  Curtiss  Bros,  were  ia 
collusion  wiUi  Camp,  and  that  said  notes  were 
procured  to  be  executed  upon  false  and  fraud- 
ulent representations,  and,  as  between  the 
original  parties,  that  there  was  a  total  failure 
of  consideration.  The  defendant  bank,  how- 
ever, relies  upon  the  plea  of  innocent  pur- 
chaser for  value  before  maturity,  in  due  course 
of  trade  and  without  notice. 

Defendant's  counsel  insist  that,  complainants 
not  having  appealed  from  the  ruling  of  the 
chancellor  that  the  bank  had  no  actual  or  con- 
structive notice  of  the  fraudulent  conduct  of 
the  payees  in  procuring  the  execution  of  the 
notes,  this  question  cannot  be  reopened  in  this 
court;  but  ine  position  is  manifestly  erroneous, 
since  upon  the  appeal  of  the  bank  the  whole 
case  is  open  for  reexamination,  and  if  the  de> 
cree  in  favor  of  the  complainants  is  found  cor- 
rect upon  any  ground,  although  incorrect  upon 
the  ground  assigned  by  the  chancellor,  we 
should  affirm  it. 

The  contention  of  learned  counsel  for  com- 
plainants is  that  the  purchase  of  the  notes  in 
suit  from  strangers,  at  a  discount  of  20  per 
cent,  when  the  bank  knew  that  Oppenheimer, 
one  of  the  makers,  was  perfectlv  solvent,  in- 
dicates knowledge  of  the  fraud,  or  that  the 
bank  had  such  constructive  notice  as  to  put 
it  upon  inquiry.  As  said  by  this  court: 
"When  the  indorser  takes  negotiable  paper, 
before  maturitv,  under  circumstances  which 
miirht  reasonably  create  a  suspicion  that  it 
was  not  good,  as  where  he  buys  a  note,  on  a 
solvent  man,  having  less  than  one  year  to  run« 
for  $883.38,  at  $125,  with  agreement  to  pay 
$25  more  if  collected  without  suit,  he  takes  it 
at  his  peril,  and  subject  to  the  equities  between 
the  original  parties."  Hunt  v.  Sandford,  6 
Yerg.  887;  Merritt  v.  Duncan,  7  Heisk.  163, 
19  Am.  Rep.  612.  Says  Mr.  Tiedeman  in  his 
work  on  Commercial  Paper  (g  291):  "It  is 
said  that  inadequacy  of  price  paid  for  a  nego- 
tiable paper  may  be  so  gross  as  to  justify  the 
conclusion  that  the  purchaser  is  charged  with 
the  notice  of  a  frauaulent  or  defective  title  on 
the  part  of  the  vendor.  And  it  has  been  held 
that  there  was  constructive  notice  of  fraud,  or 
of  some  other  equally  effective  defense  to  the 
paper,  where  the  purchaser  paid  $125  for  a 
note  of  $838.88,  $50  for  a  note  of  $800,  $5  for 
a  note  of  $800.  On  the  other  hand,  it  has  been 
held  that  the  purchaser  of  a  commercial  in- 
strument was  a  holder  for  value,  and  hence 
took  it  free  from  equitable  defenses  where  he 
paid  $100  for  a  note  of  $250,  $50  for  a  note  of 
$100,  or  $1,250  for  a  note  of  $2,500.  It  is 
certain  that  a  purely  nominal  consideration 
would  not  make  the  purchaser  a  holder  for 
value.  And  it  may  be  stated  with  safety,  sub- 
ject to  an  explanation  of  terms,  that  an  inade- 
quate price  always  puts  the  person  upon  his 
inquiry,  and  may,  certainly,  along  with  other 
suspicious  circumstances,  charge  him  with  no- 
tice of  existing  defenses.  But  every  price  is 
not  inadequate  which  is  less  than  the  face 
value  of  the  instrument  purchased.    Commer- 
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t\n\  paper  of  every  kind  bns  its  market  yalue, 
risin£^  above  or  below  par,  according  to  tbe 
finaDcinl  credit  of  tbe  persona  liable. on  it 
Only  tbat  price  is  Inadequate  which  falls  be- 
low the  market  value,  and,  if  the  diiiproportion 
between  tbe  price  paid  and  tbe  market  value 
be  very  great,  it  is  fair  and  just  to  presume 
that  tbe  purchaser  had  reasonable  grounds  for 
suspecting  fraud,  or  some  other  defense  to  the 
instrument.  Each  case  must  therefore  stand 
CD  its  own  merits.  One  half  tbe  face  value 
may,  under  some  circumstances,  be  a  grossly 
inadequate  price,  while,  under  different  cir- 
cumstances, it  may  be  greatly  in  excess  of 
what  the  instrument  is  worth  on  the  market/' 
We  think  tbe  rule  laid  down  by  Mr.  Tiedcman 
is  sound,  and  furnishes  an  intelligible  basis 
for  the  determioation  of  what  constitutes  inad- 
equacy of  price  in  the  purchase  of  commercial 
paper.  We  cannot  say,  however,  in  view  of 
this  rule  and  the  proof  in  tbe  record,  that  there 
was  any  such  gross  disparity  between  the  com- 
mercial value  of  the  notes  and  the  price 
actually  paid  as  to  awaken  suspicion  in  tbe 
minds  of  the  officers  of  the  bank  of  any  infirm- 
ity in  the  paper.  The  proof  shows  that  this 
bank  was  accustomed,  during  this  time,  to  dis- 
count paper  at  rates  varying  from  12  to  25  per 
cent  per  annum,  and  that  it  had,  prior  to  this 
time,  discounted  paper  held  by  these  payees 
on  other  solvent  parties  at  such  rRtes.  It  was 
also  insisted  in  argument  that  H.  R.  Camp,  one 
of  tbe  makers  of  the  notes,  negotiated  tbe  sale 
of  this  paper  to  tbe  bank,  and  that  this  fact 
was  sufficient  to  put  tbe  purchaser  upon 
inquiry.  Nothing  can  be  predicated  upon  this 
position,  for  tbe  reason  that  it  does  not 
•distinctly  appear  from  the  record  whether  it 
was  Ames  or  Camp  who  sold  the  notes  to  tbe 
bank.  Tbe  officers  of  tbe  bank  who  pu rebated 
the  paper  are  unable  to  state  which  of  these 
parties  conducted  the  tfansaction,  and  there  is 
no  other  proof  in  the  record  on  the  subject. 
We  hold,  however,  this  feature  unimportant 
in  this  case.  We  find  no  facts  or  circum- 
stances in  tbe  record  fixing  the  bank  with 
knowledge,  actual  or  constructive,  of  the 
fraudulent  character  of  the  paper,  and  the 
holding  of  the  chancellor  in  respect  of  this 
proposition  is  correct. 

The  next  question  is  whether  tbe  stipulation 
in  respect  of  payment  of  attorneys'  fees,  writ- 
ten in  the  face  of  the  note,  destroys  its  nego- 
tiability, and  thus  dismantles  tbe  note,  allow- 
ing proof  of  fraud  in  its  execution.  Tbe  ques- 
tion presented  has  given  rise  to  much  judicial 
controversy,  and  the  decisions  announced  in 
different  states  and  jurisdictions  are  by  no 
means  reconcilable;  and,  since  the  question  is 
one  of  first  impression  in  this  state,  we  shall, 
after  a  review  of  the  authorities,  adopt  that 
view  which  most  commends  itself  to  our  rea- 
■on  and  judgment.  Mr.  Tiederoan,  in  the 
work  already  cited  (Com.  Paper,  §  286)  says: 
"Bills  and  notes,  particularly  the  latter,  some- 
times contain  stipulations  tbat,  If  not  paid  vol- 
untarily, the  drawer  or  maker  will  pay  the  at- 
torneys' and  collection  fees.  It  has  been  much 
discussed  whnt  is  the  effect  of  such  a  stipula- 
tion upon  the  legal  character  of  the  iustru- 
men»p,  to  which  iliey  are  added.  A  few 
decisions  maintain  that  tbe  stipulation  is  in  the 
nature  of  a  usurious  charge,  and  avoids  the 
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whole  transaction  under  the  Inws  probibitin;; 
usury;"  c\\lng  State,  MusHnt/um  (\}vnty  Fu/ift 
Camrs.,  v.  Taylor,  10  Ohio,  378;  S/tfKou  v. 
^♦7^,  11  Ohio,  417;  Dow  v.  Updike,  11  Neb.  95. 
It  may  be  remarked,  under  tbif  bend,  tbat  ii> 
the  case  of  Parham  v.  PulUam,  5  Coldw.  4»7, 
this  court  held  that  a  stipulation  in  a  note  to- 
pay  attorneys'  commission  for  collecting  is  not 
usurious.  "Other  decisions  bold  tbe  stipula- 
tion to  be  void  as  against  public  policy,  be- 
cause it  is  in  tbe  nature  of  a  penalty,  and  tend» 
(o  the  oppression  of  impecunious  debtors. 
But  the  avoidance  of  tbe  stipulation  on  such 
grounds  enables  the  courts  to  treat  tbe  stipula- 
tion as  mere  surplusage,  and  hold  tbe  instru- 
ment to  be  negotiable  notwithstanding;"  citing 
Stteeney  v.  Thickstun,  77  Pa.  181;  Woods  v. 
North,  84  Pa.  410.  24  Am.  Rep.  201;  John»Unt 
V.  Speer,  92  Pa.  227.  87  Am.  Rep.  675;  First 
Nat,  Bank  v.  Bynum,  84  N.  C.  24,  87  Am. 
Rep.  604;  First  Nat  Bank  v.  Qay,  68  Mo.  33, 
21  Am.  Rep.  430;  Samstag  v.  Conley,  64  Mo. 
477:  First  Nat.  Bank  v.  Marlow,  71  Mo.  618; 
Storr  V.  Wakefield,  Id.  622;  First  Nat.  Bank  v. 
Oay,  Id.  627;  Morgan  v.  Edwards,  63  Wis.  599, 
40  Am.  Rep.  781;  Jones  v.  Radatz,  27  Minn. 
240;  Witherspoon  v.  Musxelman,  14  Bush,  214,. 
29  Am.  Rep.  404;  Mper  v.  Bart,  40  Mich.  517, 
29  Am.  Rep.  563;  Bullock  v.  Taylor,  39  Mich. 
138.  33  Am.  Rep.  356;  Oaar  v.  Louisville  Bkg. 
Oo.  11  Bush,  182,  21  Am.  Rep.  2()9.  "lu  ^ 
large  number  of  cases,  the  stipulation  is  held 
to  be  valid;  but,  because  it  renders  the  gross 
sum  to  be  recovered  on  the  instrument  uncer- 
tain, its  insertion  in  a  bill  or  note  is  declared  to- 
destroy  its  negotiability;"  citing  Sweeney  v. 
Thickstun,  Tl  Pa.  131;  Woods  v.  North,  84  Pa. 
410,  24  Am.  Rep.  201;  Johnston  v.  ^Spe^,  99 
Pa.  227,37  Am.  Rep.  675;  First  Nat.  Bankv. 
Bynum,  84  N.  C.  24.  87  Am.  Rep.  604;  First 
Nat.  Bank  v.  Qay,  63  Mo.  83,  21  Am.  Rep. 
430;  Samstag  v.  Conley,  64  Mo.  477;  First 
Nat.  Bank  v.  Marlow,  71  Mo.  618;  Storr  v. 
Wakefield,  Id.  622;  First  Nat.  Bank  v.  Oay, 
Id. 627;  Morgan  y. Edwards,  53  Wis.599, 40  Am. 
Rep.781;  ./bwMV.  /?a<to^2,27Minn.240.  "There 
are  also  other  cases,  which  not  only  recognize 
the  validity  of  the  stipulation,  but  also  tbe  nego- 
tiability of  tbe  paper,  in  which  it  appears;* 
citing  Dtetrich  v.  Bayhi,  -23  La.  Ann.  767; 
Overton  v.  Matthews,  86  Ark.  147, 37  Am.  Rep. 
9;  Smith  v.  Mvneie  Nat.  Bank,  29  Ind.  159; 
First  Nat,  Bank  v.  Canatsey,  84  Ind.  149; 
Johnson  v.  Grassland,  Id.  834;  Smith  y,  Silven, 
82  Ind.  821;  Wyant  V.  Pottorff,  37  Ind.  512; 
Hubbard  v.  Harrison,  88  Ind.  325;  Walker  v. 
Woollen,  64  Ind.  164, 23  Am.  Rep.  639;  Sperry 
V.  Horr,  82  Iowa,  184;  Seaton  v.  ScotiU,  IS^ 
Kan.  436,  96  Am.  Rep.  779;  Howestein  v. 
Barnes,  29  Am.  Rep.  406,  note;  Id.  5  DUl. 
482,  Fed.  Cas.  No.  6,786;  Beard  v.  Dubuque 
County  Bank,  8  Neb.  10,  80  Am.  Rep.  811; 
Farmerit  Nat,  Bank  v.  Rasmussen,  1  Dak.  60; 
Wilson  Seufing  Maeh,  Co,  v.  Moreno,  29  Am. 
Rep.  406,  note;  Id.  7  Fed.  Rep.  806.  Fed.  Cas, 
No.  17.  863a;  Stoneman  v.  Pyle,  «6  Ind.  103, 
9  Am.  Rep.  687.  Indiana  now  prohibits,  by 
statute,  such  stipulations  in  notes,  unless  un- 
conditional. 1  Kev.  btat.  1876,  p.  149.  Mr. 
Tiedeman  remarks  that,  where  the  amount  to 
be  recovered  as  attorneys'  fees  is  explicitly 
stated  in  tbe  instrument,  it  would  seem  tbat  tbe 
sum  of  money  to  be  recovered  on  tbe  jmr^' 
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with  the  attorneys'  fees  added  to  the  principal 
and  interest,  would  be  as  certaio  as  the  princi- 
pal and  interest  would  be  alone;  for  tbc  inter- 
eat  continues  to  accumulate,  if  the  paper  is  not 
honored  at  maturity.  When  the  exact  amount 
of  the  fee  is  not  stated,  only  reasonable  fees 
can  be  recovered,  and  there  may  be  some 
ground  for  objecting  to  the  negotiability  of 
such  an  instrument:  but  it  would  seem  that 
eyen  such  an  instrument  ought  to  be  held  nego- 
tiable, for  the  stipulation  for  reasonable  attor- 
neys* fees  renders  the  amount  no  more  uncer- 
tain than  the  addition  by  the  law  merchant  to 
the  principal  sum  of  the  costs  of  the  protest, 
and  the  taxed  costs  of  the  suit.  Mr.  Randolph, 
in  hia  work  on  Commercial  Paper  (yol.  1.  §  205), 
in  treating  this  subject,  says:  *'The  effect  of 
a  atipulation  for  attorneys'  fees,  or  costs  of  suit, 
contained  in  a  note,  has  been  a  subject  of  mucii 
consideration,  more  especially  in  our  Western 
states.  As  an  agreement  and  irrespectiye  of 
usury  laws  and  other  statutory  prohibitions, 
Buch  a  stipulation  is  in  itself  yalid;"  citing 
Meaeham  y.  Finton,  60  Miss.  217;  Brawn  y. 
Barber,  59  Ind.  583;  Fir^t  NnU  Bank  y.  Breese, 
89  Iowa,  640;  Oarwr  y.  Pantiaus,  66  Ind.  191; 
Matthewi  y.  Norman,  42  Ind.  176;  Sinker  y. 
Fletcher,  61  Ind.  276;  Smiley  y.  Hieir,  47  Ind. 
559;  Maynard  y.  Mier,  85  Ind.  817:  Miner  y. 
rane  Exeh,  Bunk,  58  Tex.  559.  "And  the 
fees  so  stipulated  for  may  be  recovered  by  the 
holder  of  the  note,  although  not  the  original 
payee;*'  citing  Johnson  y.  Croeeland,  84  Ind. 
834.  "And.  where  a  stipulation  of  this  sort  is 
contained  in  a  bill  of  exchange,  it  has  been 
held  to  be  embraced  in  the  liability  assumed 
by  the  acceptor.  Bank  of  British  North  Amer- 
tea  y.  Ellis,  2  Fed.  Rep.  44;  Smith  v.  J^uneie 
Nat.  Bank.  29  Ind.  158."  "It  may  be  said,  in 
general,"  says  the  author,  "that  such  a  stipu- 
lation for  fees  does  not  affect  the  neirot lability 
of  the  note  containing  it,  eyen  though  the  stip 
Illation  be  restricted  to  the  case  of  suit  being 
brought  on  the  ini^trument;"  citing  1  Dan. 
lieg.  Inst.  66;  2  Parsons,  Notes  &  Bills,  147: 
Dietrich  v.  Bayhi,  28  La.  Ann.  767;  Heard  v. 
Dubuque  County  Bank,  8  Neb.  10,  16.  80  Am. 
Rep.  811;  Sperry  y.  Ilorr,  82  Iowa,  184:  Senton 
T.  Seovill,  18  Kan.  483,  26  Am.  Rep.  779;  Wil- 
mm  Sewing  Maeli,  Co.  y.  Moreno.  7  Fed.  Rep. 
806;  Adams  y.  Addington,  16  Fed.  Rep.  89; 
Trader  y.  Chidester,  41  Ark.  242,  48  Am.  Rep. 
88;  Oaarr,  Louisville  Bkg,  Co.  11  Bush,  180, 
21  Am.  Rep.  209;  Nickerson  y.  Sheldon,  88  111. 
872,  85  Am.  Dec  280,  and  citing  also,  the  In- 
diana cases.  Davidson  y.  Vorse,  52  Iowa,  884; 
McGiU  y.  Oriffln,  32  Iowa,  445;  8  Randolph. 
Com.  Paper,  §§  1717,  1718;  Chitty,  Bills,  770. 
Says  Mr.  Daniel  in  his  book  on  Negotiable 
Instruments  (4th  ed.  §  62a):  "Such  instru- 
ments should,  we  think,  be  upheld  as  negotia 
ble.  They  are  not  like  contracts  to  pay  money 
and  do  some  other  thing.  They  are  simply  for 
the  payment  of  a  certain  sum  of  money  at  a 
certain  time,  and  the  additional  stipulations  as 
to  attorneys'  fees  can  never  go  into  efifect  if  the 
terms  of  the  bill  or  note  are  complied  with. 
They  are  therefore  incidental  and  ancillary  io 
the  main  engagement,  intended  to  assure  its 
performance,  or  to  compensate  for  trouble  and 
expense  entailed  by  its  breach.  At  maturity, 
necotiable  paper  ceases  to  be  negotiable,  in  the 
full  commercial  sense  of  the  term,  as  heretofore 
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explained,  though  it  still  passes  from  hand  to 
hand  by  the  negotiable  forms  of  transfer;  and 
it  seems  paradoxical  to  hold  that  instruments 
evidently  framed  as  bills  and  notes  are  not 
negotiable  during  their  currency,  because  when 
they  cease  to  be  current  they  contain  a  stipu- 
lation to  defray  the  expenses  of  collection. 
Such  stipulations  do  not,  we  think,  render  such 
instruments  usurious.  The  additional  amounts 
are  in  consideration  of  additional  trouble  and 
expense  inflicted  on  the  holder,  and  not  excess- 
ive interest  for  the  loan  or  forbearance  of 
money."  The  author  states  further:  **That 
cases  [sustaining  the  negotiability  of  such  in- 
struments] considel*  that  the  stipulation  in  re- 
spect of  attorneys'  fees  is  valid  because  it  is  an  in- 
demnification assured  by  the  maker  against  the 
consequence  of  his  own  act,  for,  unless  in  de- 
fault, he  will  not  have  to  pay  the  addi- 
tional amount;  that  it  is  consonant  with  pul>- 
lic  policy  because  it  adds  to  the  yalue  of 
the  paper,  has  a  tendency  to  lower  the  rate 
of  discount,  not  only  because  it  promises  less 
expensive  collection,  but  bears  evidence  of  a 
greater  degree  of  confidence  on  the  part  of  the 
maker  in  bis  ability  to  pay  without  suit,  and 
that  it  does  not  impair  the  negotiability  of  the 
instrument,  for  the  reasons  that  the  sum  to  be 
paid  at  maturity  is  certaio;  that  commercial 
paper  is  expected  to  be  paid  promptly;  that  if 
so  paid  no  element  of  uncertainty  enters  into 
the  contract;  that  it  ceases  to  be  negotiable,  in 
the  full  sense  of  the  term,  if  not  paid  at  matur- 
ity; and  that  the  additional  agreement  relates 
rather  to  the  remedy  upon  the  note,  if  a  legal 
remedy  be  pursued,  than  to  the  sum  which  the 
maker  is  bound  to  pay,  etc."  1  Dan.  Neg. 
Inst,  dd  ed.  g  62.  This  doctrine  has  received 
the  indorsement  of  such  eminent  jurists  as  Mr. 
Justice  Brewer,  now  an  associate  justice  of  the 
United  States  Supreme  Court,  who  said  in  the 
case  of  Seaton  v.  Scovill,  18  Ran.  488,  26  Am. 
Rep.  779,  viz.:  **  It  seems  to  us  therefore  a  just 
conclusion  that  paper  otherwise  negotiable  is 
not  rendered  n  on -negotiable  by  a  stipulation 
for  the  payment  of  costa  of  collection,  includ- 
ing attorneys'  fees,  in  case  suit  is  brought 
thereon."  Justice  Brewer  cited  with  approval 
the  case  of  Oanry.  fAmisville  Bkg.  Co.  11  Bush, 
180,  21  Am.  Rep.  209,— in  which  it  was  said, 
vie.:  "  The  reason  for  the  rule  that  the  amount 
to  be  paid  must  be  fixed  and  certain  is  that  the 
paper  is  to  become  a  substitute  for  money,  and 
this  it  cannot  be  unless  it  can  be  ascertained 
from  it  exactly  how  much  money  it  represents. 
As  long,  therefore,  as  it  remains  a  substitute 
for  money  the  amount  which  it  entitles  the 
holder  to  demand  must  be  fixed  and  certain; 
but  when  it  is  past  due  it  ceases  to  have  that 
peculiar  quality  denominated  negotiability,  or 
to  perform  the  office  of  money;  and  hence  any- 
thing which  only  renders  its  amount  uncertain 
after  it  has  ceased  to  be  a  substitute  for  money, 
but  which  in  no  wise  affected  it  until  after  it 
had  performed  its  office,  cannot  prevent  its  be- 
coming negotiable  paper." 

Upon  a  careful  review  of  the  authorities,  we 
can  perceive  no  reason  why  a  note  otherwise 
imbued  with  all  the  attributes  of  negotiability 
is  rendered  non-negotiable  by  a  stipulation 
which  is  entirely  inofierative  until  after  the 
•i.aturity  of  the  note,  and  its  dishonor  by  ttie 
maker.     The  amount  to  he  paid  is  certain  dur- 
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ing  (be  curreoc^  of  the  DOte  as  a  negotiable  io- 
strumeBt,  and  it  onl^  becomes  uncertain  after 
U  ceases  to  be  negotiable  by  the  default  of  the 
maker  in  its  payment.  It  is  eminently  just 
that  the  creditor  who  has  incurred  an  expense 
In  the  collection  of  the  debt  should  be  reim- 
bursed by  the  debtor  by  whom  the  action  was 
rendered  necessary,  and  the  expense  entailed. 
80  far  from  such  a  stipulation  aiscounting  the 
negotiability  of  the  instrument,  we  think  with 
Mr.  Daoiel,  that  it  is  an  indemnification  as- 
sured by  the  maker  against  the  consequences 
of  his  own  act;  that  it  is  consonant  with  pub- 
lic policy,  because  it  adds  to  the  value  of  the 
paper;  it  has  a  tendency  to  lower  the  rate  of 
the  discount,  not  only  because  it  promises  less 
expensive  collection,  but  bears  evidence  of  a 
greater  degree  of  confidence  on  the  part  of  the 
maker  in  his  ability  to  pay  without  suit.  We 
are  therefore  of  the  opinion  that  the  decree  of 
the  chancellor,  adjudging  said  notes  non-nego- 
tiable, was  erroneous.  We  hold,  however, 
that  these  notes  being  fraudulent  in  their  in- 
ception, and  without  consideration  between 
the  original  parties,  the  bank  will  only  be  en- 
tilled  to  recover  to  the  extent  of  the  sum  ac- 
tually paid  by  it,  to  wit.  the  sum  of  $1,200 
and  interest.  In  other  words,  we  hold,  that 
there  was  a  negotiation  of  the  notes  in  due 
course  of  trade  only  to  the  extent  of  the  amount 
actually  paid.  Petty  v.  Bannum,  2  Humph. 
102,  86  Am.  Dec  808;  HdUman  v.  Hobion,  8 
Hunoph.  127;  May  v.  Campbell,  7  Humph.  450; 
Oreen  ▼.  Stuart,  7  Baxt.  422.    The  reason  of 


this  rule  is  thus  stated  bv  Mr.  Daniel,  ete..- 
"When  the  execution  of  a  bill  or  note  has  been 
induced  by  fraud,  a  different  rule  according  to 
a  number  of  authorities  would  apply.  The 
bona  fide  holder  of  it  for  value  and  without 
notice  is  undoubtedly  entitled  to  be  protected 
against  a  loss  which  would  befall  him  if  the 
party  defrauded  were  permitted  to  set  ap  the 
defense  of  fraud  on  the  part  of  the  payee 
against  him.  .  .  .  But  it  does  not  therefore 
.  .  .  follow  that  he  may  recover  of  such  party 
the  whole  amount,  when  he  has  paid  a  less 
sum.  For  his  protection  and  security  against 
loss,  it  is  only  necessary  that  he  should  be  paid 
back  the  amount  which  he  was  induced  to 
give  for  the  instrument  by  its  appearance  of 
validity,  and  therefore  such  amount  is  the  limit 
of  his  recovery  against  the  drawer  or  maker 
who  was  defrauded  into  the  execution  of  the 
instrument.  .  .  .  The  paper  derives  its 
vitality  whollv  from  the  circumstance  that  it 
has  been  obtained  for  value,  without  notice,  by 
an  innocent  purchaser.  For  his  protection,  it 
is  maintained  in  his  hands  as  a  legal  obligation. 
The  object  of  the  law  is  to  save  him  from  loss, 
and,  to  do  that,  a  recovery  of  the  amount  he 
may  have  advauced  is  all  that  can  be  required. 
To  go  beyond  it  would  be  inequitable,  and  un- 
just to  the  party  after  that  equally  entitled  to 
be  protected  from  unnecessary  loss."  1  Dan. 
Neg.  Inst.  4th  ed.  §  758;  Todd  v.  Shelbaums,  8 
Hun,  510. 

Petition  for  rehearing  dismissed. 
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8,  W.  SPRINGER  et  al.,  AppU., 

e. 
William  M.  SHAYENDER  et  at. 

(116  N.  0.12.) 

1.  A  Jndfl^ent  ftir  the  sale  of  the  land 
of  a  livinif  person  as  that  of  a  decedent 
for  payment  of  debts.  Id  a  proceed iair  by  an  ad- 
ministrator under  Code,  f  1486,  Is  utterly  voId« 
even  as  to  the  parties  to  the  prooeedlnflr.  and  sub- 
ject to  collateral  attack. 

2.  Heirs  are  not  estopped  by  a  void 
Judgment  durlnr  their  ancestor's  life  for  tbe 
sale  of  bis  land  as  tbat  of  a  decedent,  altbouffb 
tbey  were  parties  to  the  proceediDff  acd  did  not 
appeal  from  or  directly  attack  It.  since  there  can 
be  DO  estoppel  without  Jurisdiction,  and  also 
because  estoppels  must  be  mutual,  and  tbe  pur. 
chaser  of  tbe  land  at  the  sale  would  not  be  es- 
topped thereby. 

On  rehearing, 

8.  The  fiftct  that  a  person  was  livlny  at 
the  time  of  a  decree  for  the  sale  of  his 
land  by  bis  administrator  for  assets  may  be 
showD  by  bis  children  to  impeach  tbe  de- 
Nora.— As  to  the  validity  of  probate  sales  of  the 

land  of  a  lIviBff  persoD,  see  note  to  Bolton  t.  Schrie- 
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ores  and  sale  collaterally,  althongh  mder  misap- 
prehension of  the  facts  tbey  submitted  to  thede- 
cree  and  admitted  an  allegation  of  his  death 
made  in  tbe  petition. 

{dark,  J:,  dtesenta) 
(March  19, 1895w) 

APPEAL  hj  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Beaufort 
CouDty  in  fayor  of  defendants  in  an  action 
brought  to  recover  damages  for  alleged  tns- 
pass  on  certain  real  estate.    Affirmed, 

The  plaintiffs  claimed  title  under  an  admin- 
istrator's sale  of  the  property  of  George  W. 
Dixon.  The  Jury  found  that  Dixon  was  liy- 
inff  at  the  timeof  the  sale.  Defendant  claimed 
title  to  the  property  under  a  subsequent  oon- 
veyanoe  from  persons  representing  the  inter- 
est of  Dixon. 

Further  facts  appear  in  the  opinion. 

Messrs,  Shepherd  Sb  Bnsbee,  W  B. 
Rodmaa»  and  J.  H.  Small  for  appellants. 

Messrs,  Charles  F.  Warren  and  J.  W. 
Hinsdale  for  appellees. 

Avery*  J.,  deliyered  the  opinion  of  the 
court : 

The  question  that  confronts  ui  at  the  thres- 
hold of  this  investiffatiaa  ia  one  that,  as  we 
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think,  has  been  heretofore  In  effect  passed 
upon  bT  this  and  other  appellate  courts,  but 
one  which  leouires  careful  consideration  and 
discussion.  Where  the  children  of  a  person, 
under  a  misapprehension  of  the  facts,  ad- 
mitted the  allegation  of  a  petition  that  their 
ancestor  was  dead,  and  submitted  to  a  decree 
for  the  sale  of  his  land  by  his  administrator 
for  assets,  will  thej  be  allowed  collaterally 
to  impeach  such  judgment,  and  avoid  the  es- 
t6ppel  of  title  derived  through  it,  by  show- 
ing that  the  ancestor  was  at  the  date  of  the 
decree  actually  living?  It  is  quite  as  im- 
portant that  courts  of  inferior  jurisdiction 
should  command  the  confidence  of  the  public 
in  the  regularity  and  binding  force  of  their 
decrees,  upon  which  titles  depend  for  their 
validity,  as  that  appellate  courts  should  be 
trusted  to  adhere  to  decisions  upon  the  stabil  - 
itv  of  which  rights  of  property  depend.  But 
while  mere  irregularities  in  the  conduct  of 
a  proceeding  will  not  subject  the  decree 
Tendered  thereinto  a  collateral,  or  even,  un- 
der some  circumstances,  to  a  direct,  attack, 
the  rule  is  different  when  the  allegations  in 
the  pleadings  that  are  essential  to  the  juris- 
diction of  the  court  are  untrue,  and  where, 
if  the  truth  had  appeared  upon  the  record,  it 
would  have  become  the  duty  of  the  court,  on 
motion  or  ex  mero  motu,  to  declare  the  suit 
coram  non  judice.  If,  in  the  special  proceed- 
ing under  discussion,  it  had  appeared  that 
G.  W.  Dixon  was  alive,  or  had  not  been  ad- 
mitted that  he  was  dead,  the  very  basis  of  the 
Jurisdiction  wo|ild  have  been  wanting,  and 
there  would  have  been  no  serious  controversy 
as  to  the  duty  of  the  court  to  pronounce  the 
judgment  a  nullity,  even  when  assailed  col- 
laterally only.  Black,  Jud^m.  §g  215,  242. 
278.  The  same  effect  must  be  ffiven  to  proof 
tUiunds,  after  the  decree  is  entered,  that  the 
person  supposed  to  be  dead  was  in  fact  alive. 
Londun  v.  Wilmington  dt  W,  R  Cfc.  88  N. 
C.  584 ;  State  v.  White,  7  Ired.  L.  116 ;  Book 
of  Monographs  ("Void  Judicial  Sales")  p. 
20;  Wit/ier$  v.  Patterean,  27  Tex.  497,  86 
Am.  Dec.  648 :  Beckett  v.  Selover,  7  Cal.  287, 
d8  Am.  Dec.  287 ;  Duncan  v.  Stetcart,  25  Ala. 
408 ;  Grijflih  v.  Frazier,  12  U.  8.  8  Cranch, 
10,  22,  8  L.  ed.  471,  475 ;  Fiek  v.  Nortel,  9 
Tex.  18,  68  Am.  Dec.  128 ;  1  Herman,  Execu- 
tions, p.  878;  Jochumsen  v.  Suffolk  Sat. 
Bank,  8  Allen,  87;  Johnson  v.  &aeUy,  65 
Mo.  250,  27  Am.  Rep.  285 ;  Thomas  v.  People, 
107  111.  517,  47  Am.  Rep.  458 ;  Melia  v. 
Simmons,  45  Wis.  884,  80  Am.  Rep.  746; 
Morgan  v.  Dodffe,  44  N.  H.  259,  82  Am. 
Dec.  218 ;  Black,  Judgm.  gg  218,  890.  In 
the  case  of  Byman  v.  Oashins,  6  Ired.  L. 
272-275,  Nash,  J.,  discusses  at  length  the 
distinction  between  such  probate. Juogments 
aa  are  declared  merely  voidable,  because  the 
court  or  ordinary  had  the  riffht  to  act  but 
did  not  comply  with  the  requirements  of  the 
law,  and  such  as  are  void,  because  the  court 
had  no  authority  to  act.  While  the  learned 
judge  did  not  have  occasion  then  to  pass  di- 
rectly upon  the  effect  as  an  estoppel  of  ad- 
ministering upon  the  estate  of  a  person  before 
his  dei^th,  he  cited  the  case  of  Griffith  v.  Fra- 
tier,  suora,  as  one  in  which  Chief  Justice 
Marshall  had  "had  occasion  to  examine  the 
doctrine  of  void  and  voidable  letters  of  ad- 
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ministration  in  his  usual  clear  and  forcible 
manner.  *  In  the  case  referred  to  the  learned 
chief  justice  had  said :  **  But  suppose  ad- 
ministration to  have  been  granted  on  the 
estate  of  a  person  not  really  dead.  The  act, 
all  will  admit,  is  totally  void.  Yet,  the 
ordinary  must  always  inquire  and  decide 
whether  the  person  whose  estate  is  to  be  com- 
mitted to  the  care  of  others  be  dead  or  in  life. 
It  is  a  branch  of  every  case  in  which  letters 
of  administration  issue.  Yet  the  decision  of 
the  ordinary  that  the  person  on  wbose  estate 
he  acts  is  dead,  if  the  fact  be  otherwise,  does 
not  invest  the  person  he  may  appoint  with 
the  character  or  powers  of  an  administrator. 
The  case,  in  truth,  was  not  one  within  his 
jurisdiction ;  it  was  not  one  in  which  he  had 
a  ri^ht  to  deliberate ;  it  was  not  committed 
to  him  by  the  law.  And  although  one  of  the 
points  occurs,  in  all  cases  proper  for  his  tri- 
bunal, yet  that  point  cannot  brinff  the  subject 
within  bis  jurisdiction."  But  this  court  in 
a  hiter  case  (State  v.  W/iite,  supra)  held  that 
an  action  could  not  be  maintained  upon  an 
admiuistrntor's  bond  where  it  was  shown  that 
the  supposed  decedent  was  in  fact  alive  when 
administration  was  granted  upon  his  estate. 
The  decision  rested  upon  the  ground  that  the 
probate  court  had  no  authority,  as  the  agent 
of  the  state,  to  take  charge  of  the  property 
of  a  person  then  living,  or  to  take  the  bond 
sued  upon.  This  case  was  cited  arguendo^ 
and  approved  by  Smith,  Ch.  J.,  in  London 
V.  Wilmington  db  W,  A,  Go,  supra.  The 
court,  it  is  true,  has  held  that,  where  there 
is  a  decedent,  the  acts  of  an  administrator 
who  was  not  entitled  to  the  appointment  un- 
der the  statute  are  valid,  but  that  the  order 
appoinling  such  person  is  voidable  in  a  di- 
rect proceeding  instituted  by  those  having 
a  superior  right.  Garrison  v.  Cox,  95  N.  C. 
858 ;  Atkins  v.  McCormiek,  4  Jones  L.  274. 
This  ruling  rests  upon  the  doctrine  that  in 
such  cases  the  essential  basis  of  jurisdiction 
exists,  there  being  a  decedent  and  an  estate 
to  be  administered.  The  appointment  of  the . 
wrong  person  is  but  an  irregularity,  subject- 
ing the  order  of  appointment  to  direct  attack, 
but  not  invalidating  acts  done  in  pursuance 
of  the  Ikw,  in  the  course  of  administration 
by  him  who  has  been  inducted  into  the  place 
by  mistake.  MePJierson  v.  Ounliff,  11  Serg. 
&  R.  422,  14  Am.  Dec.  642;  Devlin  v.  Com. 
101  Pa.  278.  47  Am.  Rep.  710 ;  Johnson  v. 
Beazley,  65  Mo.  250.  In  the  case  last  cited 
the  supreme  court  of  Missouri  quotes  the  lan- 
guage of  Judge  Redfleld,  that  the  holding  of 
the  court  of  appeals  of  New  York,  in  the 
case  of  Roderigas  v.  East  River  Sav,  Inst.  68 
N.  Y.  460,  20  Am.  Rep.  555,  that  the  ap- 
pointment of  an  administrator  upon  the  es- 
tate of  a  living  man  could  not  be  attacked 
collaterally,  was  ''without  precedent  either 
in  English  or  American  jurisprudence. "  But 
it  seems  that  in  a  later  case,  Roderigas  y,Easi 
River  Sav,  Inst  76  N.  Y.  818,  82  Am.  Rep. 
809,  Chief  Justice  Church,  admitting  that  the 
authorities  at  common  law  were  uniformly 
in  conflict  with  it,  rested  his  apparently  re- 
luctant approval  of  the  former  case  upon  the 
ground  that  it  was  founded  upon  a  construc- 
tion of  a  statute.  The  appointment  of  an 
administrator  upon  the  estate  of  a  living  man 
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is  Toid  for  all  purposes,  and  every thlnpf  that 
is  founded  upon  it  is  a  nullity,  because  there 
was  no  jurisdiction.  "It  must  always  be 
remembered,"  says  Black  (vol.  2,  Judgm. 
§  688),  ^'that  in  order  to  the  conclusiveness 
of  a  probate  decree,— or  in  the  case  of  a  sen- 
tence emanating  from  any  other  tribunal,— 
it  is  absolutely  necessarj^  that  the  court  should 
have  possessed  jurisdiction."  1  Herman.  Es- 
toppel, §  411.  The  finding  by  the  clerk  in  a 
proceed  inj?  that  was  eoi-am  nonjtuUce,  because 
it  was  founded  upon  the  false  basis  of  Juris- 
diction, that  G.  W.  Dixon  was  dead,  does 
not  preclude  the  heirs  at  law  from  showing 
that  he  was  alive.  To  make  it  conclusive, 
the  judgment  must  be  rendered  by  a  court  of 
competent  jurisdiction  (Roulhac   v.  Braum, 

87  N.  C.  1 ;  Winffo  v.  WaUon,  98  N.  C.  482) , 
and,  to  give  the  court  authority,  its  juris- 
diction must  extend  both  to  the  parties  and 
the  subject-matter  (Condry  v.  Clieahire,  88 
N.  C.  875 ;  MarrU  v.  Gentry,  89  N.  C.  248 ; 
1  Black,  Judgm.  §  218).  We  know  of* no 
principle  upuu  which  the  judgment,  void  as 
to  6.  W.  Dixon  if  he  were  a  party  to  this 
action,  for  want  of  jurisdiction  of  the  sub- 
ject-matter, could  be  held  valid  without  ju- 
risdiction, either  against  the  parties  to  the 
proceeding  or  those  in  privity  with  them. 
The  court  did  not  have  jurisdiction  of  the 
estate  of  Dixon,  if  he  was  at  the  time  living, 
and  it  was  not  error  to  submit  this  question 
to  the  jur^.  Should  a  case  be  presented 
where  administration  had  been  granted,  not 
upon  false  information  of  a  person's  death, 
but  upon  a  presumption  of  law  arising  from 
his  absence  without  being  heard  from  for 
seven  years,  a  different  question  might  be 
presented.  Whether  the  acts  of  an  adminis- 
trator who  proceeded  honestly  upon  a  pre- 
sumption, to  which  the  law  gave  the  force 
of  a  fact,  will  not  be  held,  because  of  such 
presumption,  to  be  valid,  as  in  some  courts 
has  been  the  decision,  where  an  executor  per- 
formed a  part  of  his  imposed  trust  under  a 
will  afterwards  ascertained  to  be  a  forgery, 
we  need  not  now  determine.  To  exclude  a 
conclusion,  it  may  be  best,  however,  to  an- 
nouiK-e  that,  should  such  a  case  arise,  the 
question  whether  it  is  to  be  governed  by  or 
distinguished  from  the  ruling  in  that  before 
us  is  an  open  one.  Such  a  case  would  raise 
the  point  whether  the  presumption  of  law 
Chat  one  is  dead  does  not  confer  jurisdiction 
over  a  living  person's  estate,  when  it  could 
not  possibly  be  acquired  in  the  absence  of 
such  presumption. 

It  was  admitted  that  Mrs.  Matilda  E.  Dix- 
on, wife  of  G.  W.  Dixon,  was  not  a  party 
to  the  proceeding,  and  it  would,  of  course, 
follow  that  she  was  not  bound  by  the  decree 
upon  other  grounds  than  those  relied  upon 
by  the  heirs  at  law.  Condry  v.  Cheshire, 
supra.  The  court  submitted  an  issue  in- 
volving the  question  whether  G.  W.  Dixon 
was  living  when  the  proceeding  was  insti- 
tuted, and  when  the  decree  therein  was  ren- 
dered, and  it  was  answered  by  the  jury  in 
the  affirmative.  This  was  one  of  the  ques- 
tions that  grew  out  of  the  general  issue  of 
title  raised  in  the  pleadings,  and  it  has  been 
repeatedly  decided  by  this  court,  beginninu^ 
with  £hnery  v.  Haleigh  d  Q,  B,  Co,  102  K 

88  L.  R.  A. 


C.  211,  that  it  is  within  the  discretion  of  the 
presiding  judge  to  determine  whether  he  will 
submit  such  specific  issues  or  only  thoae  that 
are  more  general.  There  was  no  exception 
to  the  competency  of  the  testimony  bearing 
on  that  issue,  except  the  general  one,  made 
to  the  competency  of  Smart's  deposition,  Uiat 
the  defendants  were  estopped  by  the  decree 
in  the  special  proceeding  from  denying  the 
title  unaer  it,  with  the  consequences,  if  the 
position  had  been  well  taken,  that  it  would 
be  immaterial  whether  he  was  in  fact  living, 
as  Susan  testified  he  was  after  the  date  of  tha 
sale  under  the  decree,  or  dead.  But  now  that 
we  have  held  that  neither  the  heirs  at  law  nor 
the  defendants,  if  in  privity  with  them,  are 
concluded,  it  seems  to  us  that  the  finding 
upon  the  first  issue  defeats  the  plaintiffs' 
right  to  recover  in  any  aspect  of  the  evi- 
dence. There  was  no  evidence  offered  on 
either  side  tending  to  show  a  forcible  tres- 
pass on  the  part  of  the  defendants,  and  it 
was  not  error,  therefore,  to  instruct  the  jury, 
as  the  court  did  without  objection,  that  the 
ownership  of  the  timber  was  dependent  upon 
ihe  title  to  the  land  entered  upon.  Cohoon 
V.  Simmons,  7  Ired.  L.  189;  McGormick  v. 
Monroe,  1  Jones,  L.  18;  Harris  v.  Sneeden, 
104  N.  C.  877. 

The  plaintiffs  propose  to  show  title,  as  the 
burden  rested  upon  them  to  do,  not  by  a  reg- 
ular chain  from  the  state,  but  by  making 
G.  W.  Dixon  the  source  of  title,  and  con- 
necting themselves,  through  the  sale  and 
administrator's  deed  under  the  decree  to  K. 
0.  Windley,  and  by  a  striifg  of  mesne  con- 
veyances, with  Dixon.  They  offered  other 
deeds  and  evidence  to  connect  the  defendant 
with  G.  W.  Dixon  as  a  common  source  of 
title,  with  the  view  of  insisting;  that  plain- 
tiffs' was  the  older  and  better  title,  and  that, 
under  the  established  rule  of  evidence,  the 
defendants  were  precluded  from  denying  that 
fact.  If  the  plaintiffs  had  succeeded  in  prov- 
ing that  both  derived  title  from  the  same 
source  by  means  of  the  evidence  offered,  and 
that,  of  the  two  chains  so  exhibited,  their 
own  was  the  better,  it  would  have  been  as 
effectual  proof  of  their  right  against  the 
world  as  a  chain  extending  back  to  the  state, 
unless  the  defendants  had  connected  them- 
selves with  some  other  older  and  better  title. 
But  since  it  appears  that  the  proceeding,  de- 
cree, sale,  and  deed,  by  which  they  propose 
to  show  title  out  of  G.  W.  Dixon,  are  nulli- 
ties, the  plaintiffs  have  failed  to  connect 
tliemselves  with  the  alleged  source  of  title, 
and  therefore  have  failea  to  establish  their 
right  to  recover.  The  jltdge  might  have  in- 
structed the  jury  that  ii  they  should  find,  in 
response  to  the  first  issue,  that  Dixon  was 
living  at  the  time  of  sale  under  the  decree. 
they  would  find,  in  response  to  the  second 
issue,  that  plaintiffs  were  not  the  owners  (ks 
in  that  event  they  would  fail  to  show  them- 
selves to  be)  of  any  of  the  land  for  which 
they  brought  suit.  In  that  view  of  the  case, 
it  is  not  material  whether  the  description  in 
either  the  plaintiffs'  or  defendants*  deeds 
was  sufficient  or  insufficient,  or  whether  the 
testimony  complained  of  was  competent  or 
incompetent,  or  the  charge  was  erroneous  as 
to  matters  not  involved  in  or  essential  to  the 
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•^etcrml nation  of  the  controversy.  The  re- 
sponse to  the  first  Issue  was  necessarily  de- 
-ctsive,  therefore,  of  the  first  six  issues.  The 
remaining  three  grew  out  of  the  counter- 
•claim,  which  the  court  held  that  the  defend- 
ants could  not  maintain,  and  the  defendants 
did  not  appeal.  The  plaintiffs  have  no  rea- 
-ion,  therefore,  to  complain  of  the  charge, 
which  was  more  favorable  than  they  had  a 
right  to  expect,  under  the  view  we  have  taken 
-of  the  law. 

Judgment  afflrmed, 

A  petition  for  rehearing  was  subsequently 
illed,  in  response  to  which,  on  February  25, 
1896,  Avery»  J.,  handed  down  the  follow- 
ing opinion     (118  N.  C.  88)  : 

The  basis  of  the  application  to  rehear  and 
teverse  the  former  ruling  of  this  court  (116 
N.  0.  Id)  is  the  contention  that  there  was 
•error  in  holding  that  the  children  of  George 
W.  Dixon  were  not  concluded  by  the  finding 
in  the  special  proceeding  instituted  by  his 
administrator  to  sell  the  land  in  controversy, 
mnd  to  which  said  heirs  were  parties,  that 
he  was  then  dead,  though  it  is  now  found  by 
the  jury  that  he  was  in  fact  alive  when  the 
Administrator  issued  the  summons,  and  when 
the  land  was  sold  under  the  decree  for  assets. 
The  question  presented  is  whether  the  doc- 
trine of  estoppel  applies  to  and  binds  the  chil- 
dren, who  since  Dixon's  death  have  brought 
«uit  to  recover  possession  from  those  claim- 
ing through  the  purchaser  at  the  sale ;  and 
it  depends  for  its  solution  upon  the  answer 
to  the  preliminary  question,  whether  the 
Judgment  is  in  law  utterlv  void  or  only 
voidable.  The  contention  or  the  defendants 
rests  upon  the  erroneous  assumption  that  a 
Judgment  void  for  want  of  jurisdiction  of 
the  subject-matter  is  prima  f^ie  conclusive 
on  the  parties,  and  protected  from  collateral 
Attack,  as  it  is  where  the  authority  to  deal 
with  the  subject-matter  is  conceded,  and  it 
is  proposed  to  impeach  the  decree  because 
of  an  incorrect  finding  in  the  record  that  a 
party  waived  personal  service  by  appearance, 
or  otherwise  submitted  to  the  authority  of, 
the  court. 

The  fundamental  and  Inherent  difference 
tMtween  the  two  kinds  of  judgments  grows 
out  of  the  fact  that  the  right  to  be  present 
in  court,  and  have  an  opportunity  to  defend 
«n  action,  where  it  is  proposed  to  adjudicate 
one's  title  to  property,  is  a  personal  one, 
and  a  party  may  waive  by  acquiescence  or 
by  neglect  oven  the  requirement  of  the 
statute^that  notice  or  summons  shall  be  act- 
ually served,  or  served  in  a  specified  manner 
or  within  a  given  time,  while  the  authority 
of  the  court  to  take  Jurisiliction  of  the  sub- 
lect- matter  is  derived  from  an  express  grant 
by  the  sovereign  state  in  the  Constitution 
«nd  laws  made  In  pursuance  of  it,  and,  like 
any  other  agent  acting  under  a  power,  a 
ludicial  tribunal  is  not  warranted  In  going 
beyond  the  limits  of  ''the  law  of  Its  crea- 
tion," fairly  construed.  Thomas  ,t.  People, 
Joiner,  107  111.  617,  47  Am,  Rep.  458 ;  Melia 
▼.  Simmons,  45  Wis.  884 ;  Scott  v.  MeNeal, 
154  U.  8.  84,  46,  88  L.  ed.  896.  901.  The 
law  under  which  the  jurisdiction  of  a  clerk 
ts  exercised  is  the  provision  of  the  Constitu- 
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tion  (art  4,  ^  12)  which  empowers  the  leg- 
islature to  allot  and  distribute  the  jurisdic- 
tion conferred  by  the  organic  law  among 
those  courts  inferidr  to  the  Supreme  Court, 
and  the  statute  (Code,  g  1436)  which,  in 
pursuance  of  the  provision  of  the  Constitu- 
tion, authorizes  the  institution  of  a  special 
Sroceeding,  "when  the  personal  estate  of  a 
ecedent  is  insufliclent  to  pay  all  his  debts, 
.  .  to  sell  the  real  property  for  the  pay- 
ment of  the  debts  of  such  decedent. "  In  dis- 
cussing the  contention  that  such  judgments 
as  that  rendered  in  the  special  proceeding 
are  liable  to  collateral  attack,  the  supreme 
court  of  Texas  gives  its  sanction  to  the  prin- 
ciple upon  which  the  former  opinion  in  this 
case  rests,  as  follows:  "This  (the  rule  that 
judgments  cannot  be  collaterally  impeached) 
cannot  be  universally  true;  because  in  the 
case  of  an  administration  upon  the  estate  of 
a  living  man,  the  court  necessarily  deter- 
mines that  the  man  is  dead,  and  yet  the  man 
may  be  shown  to  have  been  alive  at  the  time 
of  the  Judgment;  and  in  such  case,  although 
every  step  in  the  proceeding  by  which  the 
man's  estate  is  sold  may  have  been  taken 
with  the  most  perfect  regularity,  and  al- 
though the  purchaser  buys  in  good  faith,  no 
title  passes  or  can  pass. "  Withers  v.  Patter- 
son, 27  Tex.  497,  86  Am.  Dec  648.  But  tlie 
learned  coun^l  for  the  petitioner  Intimated 
that  the  court  of  Texas  was  out  of  line  with 
the  current  of  authority  in  holding  such  de- 
crees void  for  want  of  power  in  the  court  to 
pronounce  them,  without  actually  acquiring 
jurisdiction  over  the  subject-matter  in  the 
manner  prescribed  by  law.  It  would  seem, 
therefore,  but  proper  that  somewhat  extended 
quotations  and  numerous  citations  should  be 
made  to  show  that  the  contention  is  not  well 
founded. 

"Jurisdiction,"  said  the  supreme  court  of 
Illinois  in  ITumias  y.  People,  Joiner,  supra, 
"in  the  general  and  most  appropriate  sense 
of  that  term  as  applied  to  the  subiect- matter 
of  a  suit,  at  law  or  in  equitv,  is  always  con- 
ferred by  law,  and  it  is  a  fatal  error  to  sup- 
pose the  power  to  decide  in  any  case  rests 
solely  upon  the  averments  of  a  pleading.* 
Quoting  from  Melia  v.  Simmons,  45  Wis. 
9Si,  80  Am.  Rep.  746,  the  court  said  of  ths 
appeal  before  it:  "If  this  case  falls  within 
any  class  of  cases,  it  is  a  class  in  which  no 
court  has  any  right  to  deliberate,  or  render 
any  judgment,  and  in  which  every  conceiv- 
able act  is  an  absolute  nullity.  The  only 
jurisdiction  the  county  court  lias,  in  respect 
to  the  administration  of  estates,  is  over  the 
estates  of  dead  persons.  It  would  seem  that 
the  bare  statement  of  such  a  proposition  is 
enough,  without  citing  authorities. " 

In  enumerating  the  classes  of  cases  in 
which  decrees  of  probate  courts  are  utterly 
void,  and  those  where  the  court  has  jurisdic- 
tion of  the  subject-matter,  but  by  some  mis- 
take issues  letters  testamentary  irregularly  or 
illegally,  the  court  of  New  Hampshire  class- 
ified our  case  among  those  void  for  want  of 
jurisdiction.  "So,"  said  the  court,  "where 
a  will  is  proved,  or  letters  of  administration 
are  granted,  where  the  person  supposed  to  be 
dead  is  still  living,  the  powers  of  the  court 
being  limited  to  the  estates  of  deceased  per- 
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Bons."  Morgan  T.  Dodg^,  44  N.  H.  269,  83 
Am.  Dec.  218.  An  examination  of  the  au- 
thorities cited  in  Beott  ▼.  McNeal,  154  U.  S., 
at  page  47.  88  L.  ed.  902,  to  sustain  the  prop- 
osition that,  where  a  probate  court  adjudges 
that  a  man  is  dead  when  he  is  alive,  the 
judgment  is  invalid,  shows  that  in  the  fol- 
lowing cases  such  a  decree  was  held  t6  be 
"absolutely  void  for  all  purposes  and  ab  ini- 
tio, "  Helta  V.  Simmons,  and  Thomas  v.  Pbo- 
pie,  supra;  Stevenson  v.  tian  Frandsco  Oity  d 
County  Super.  Ot,  62  Cal.  AO ;  D'Arusment 
v.  Jones,  4  Lea,  261,  40  Am.  Rep.  12 ;  Perry 
V.  St.  Jos&ph  dt  W.  R.  Co.  29  Ean.  420.  In 
the  case  of  Seatt  v.  MeNeal,  supra,  the  only 
question  presented  was  whether  the  alleged 
intestate  was  bound  by  the  probate  proceed- 
ing to  which  his  heirs  were  parties,  and  in 
which  the  court  had  found  that  he  was  dead, 
when  he  appeared  in  person  before  the  court ; 
and,  of  course,  it  was  only  adjudged  that  he 
was  not  estopped  from  denying  Uie  title  of 
the  purchaser  utider  a  decree  to  sell  his  lands 
for  assets.  But  on  page  48,  154  U.  8.,  and 
page  900,  88  L.  ed.  the  court  said:  ''The 
absolute  nullity  of  administration  granted 
upon  the  estate  of  a  living  person  has  been 
directly  adjudged  or  distinctly  recognized 
in  the  courts  of  manv  other  states."  The 
second  authority  cited  in  support  of  the  prop- 
osition was  8iaU  v.  WhiU,  7  Ired.  L.  116, 
where  the  obligor  on  a  bond  executed  as  ad- 
ministrator of  an  alleged  intestate,  not  the 
intestate  himself,  was  allowed  to  impeach 
the  grant  of  letters  collaterally.  The  court, 
after  citing  an  array  of  authorities,  call  at- 
tention (as  did  this  court  in  the  former  opin- 
ion) to  the  fact  that  the  case  cited  in  the 
petition  from  Roderigas  v.  Bast  River  Sav. 
Inst.  68  N.  Y.  460.  20  Am.  Rep.  555,  is  not 
sustained  by  authority  elsewhere,  was  ser- 
iously criticised  by  Chief  Justice  Redtield, 
and  subseauently  explained  by  the  court 
which  renaered  it  as  governed  by  a  statute 
somewhat  peculiar  in  its  terms. 

No  man  can  put  himself  in  the  place  of 
the  sovereign,  and  make  the  adjudication  of 
a  court  valid  by  ratifying  an  unauthorized 
eierciseof  power  by  its  agent,  when  the  law 
of  the  land,  which  is  the  agent's  power  of 
attorney,  declares  that*  the  court  has  no  au- 
thority to  render  the  judgment.  It  was  upon 
this  principle  that  this  court,  in  State  v. 
White,  supra,  allowed  the  obligor  upon  the 
plea  of  the  general  issue  to  show  that  the  al- 
leged intestate  of  the  plaintiff,  to  whom  let- 
ters of  administration  had  been  issued,  was 
alive  when  the  letters  were  granted.  If  he 
was  alive,  the  subject-matter  was  wanting, 
and  there  was  no  jurisdiction  in  the  probate 
court.  This  court  may  be  supposed  to  have 
known  that  the  facts  in  London  v.  Wilmington 
d  W.  R.  Oo,  were  not  such  as  to  make  it  di- 
rect authority  to  support  this  principle,  but 
it  is  authority  to  show  that  the  court  there 
(88  N.  C.  688,  589)  cited  State  v.  Whits, 
supra,  with  approval,  and  distinguished 
London  v.  Wilmington  d  W.  R.  Co.  from  it, 
as  subsequently  the  same  principle  was  ad- 
verted to  in  Garrison  v.  Vox,  95  N.  0.  858, 
and  other  cases  cited  for  the  purpose  of  dis- 
tinguishing them,  and  not  in  support  of  the 
opinion.    After  citing  State  t.   White,  with 
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approval  (p.  589),  the  court  said:  "If  the 
person  on  whose  estate  the  courc  undertake* 
to  grant  letters  testamentarv  or  of  adminis- 
tration be  dead  and  at  the  time  of  his  decease- 
have  his  domicil  or  have  bona  notabilia  to 
be  administered,  the. jurisdiction  exists,  and 
it  matters  not  how  irregular  may  be  the  pro- 
ceedings of  the  court,  or  how  absurd  and 
incomprehensible  its  conclusions,  they  afford 
sufficient  authority  to  cover  the  bona  fide 
transaction  of  its  appointees."  The  court 
thus  clearly  sustained  the  doctrine  already 
stated,  that  irregularities  in  anpointing  ad- 
ministrators would  not  invalidate  their  act» 
where  it  appeared  that  there  was  a  dead  man, 
and  jurisdiction  consequently  of  the  subject- 
matter  (his  estate) ,  and,  on  the  other  hand, 
by  citing  with  approval  State  v.  White,  to 
sustain  the  proposition  that  whenever  it  ap- 
peared, even  by  way  of  collateral  attack, 
there  was  no  dead  man,  the  lurisdiction 
would  be  declared  defeated,  and  the  decree 
treated  as  void. 

Upon  examination,  it  will  be  found  that 
this  distinction  has  been  followed  bj  all 
text- writers  and  all  of  the  appellate  courts 
of  this  country  that  have  had  occasion  to  dis- 
cuss the  subject,  with  the  single  exception 
of  the  court  of  New  York,  which  rests  its 
ruling,  as  has  been  stated,  upon  the  peculiar 
provisions  of  the  Code  of  that  state.  This 
court  in  Collins  v.  Turner,  N.  C.  Term  Rep. 
105  (541),  sustained  the  principle  upon  whicl^ 
the  decision  in  this  case  rests,  by  holding 
that  the  grant  of  letters  of  administration, 
on  the  other  hand,  in  a  county  where  th» 
court  had  no  lurisdiction  of  the  subject-mat- 
ter, was  utterly  void,  and  might  be  attacked 
collaterally ;  thus  marking  the  distinction 
between  that  and  the  case  where,  dealing  by 
proper  authority  with  the  subject-matter,  the 
court  has  inadvertently  deprived  the  lawful 
claimant  of  the  atimini'stration.  In  the  early 
case  of  French  v.  Frazier,  7  J.  J.  Marsh.  425, 
the  court,  upon  the  principle  that  an  admin- 
istration upon  the  estate  of  a  person  then 
alive  was  void  for  all  purposes,  and  could 
be  impeacfied  collaterally,  held,  as  did  this 
court  in  State  y.  White,  supra,  that  a  debtor 
of  the  alleged  decendent  could  set  up  the 
plea  that  the  plaintiff  was  not  administrator. 

The  distinction  which  seems  to  have  l)een 
overlooked  by  the  petitioners  in  this  case  is 
that  while  none  but  parties  are  bound  by  a 
decree,  and  while  the  want  of  actual  service 
may  be  waived,  a  judgment  where  there  is 
want  of  jurisdiction  of  the  subject-matter 
is  void  as  to  ail  persons,  and  consent  of 
parties  can  never  impart  to  it  the  vitality 
which  a  valid  judgment  derives  from  the 
sovereign  state ;  the  court  being  constituted, 
by  express  provision  of  law,  its  agent  to 

f  pronounce  its  decrees  in  controversies  between 
ts  people.  State  v.  White,  supra. 
It  seems  needless  to  pile  up  other  authori- 
ties to  sustain  the  proposition  that,  where  a 
court  rests  its  right  to  Jurisdiction  of  the 
subject-ihatter  upon  a  irrant  of  power  to  deal 
with  the  estates  of  dead  men.  its  decrees  are 
absolutely  void  when  the  administration  is 
by  mistake  upon  the  effects  of  a  living  per- 
sflu ;  yet  it  is  respectful  to  notice  and  follow 
the  line  of  the  argument  on  behalf  of  the 
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petitioner,  and  to  discuss  the  leading  au- 
ihoritT  relied  apon  to  support  bis  contention. 
Tbe  supreme  court  of  Washington  restetl  its 
decision  in  Scott  y.  McNeal  upon  the  New 
York  case  cited  for  the  petitioner;  but  the 
Supreme  Court  of  the  United  States,  on  ap- 
peal, pronounced  il,  as  we  have  stated,  in- 
sufficient authority.  Tbe  court  of  Washing- 
ton also  held  that  tbe  ludgment  was  good 
even  against  tbe  alleged  intestate  on  bis  re- 
appearance, on  the  ground  that  the  probate 
court  was  required  to  find  that  a  person  was 
dead  before  the  grant  of  letters,  and  tbe  pro- 
ceeding was  therefore  in  effect  one  in  rem; 
but  this  reason  was  also  declared  wholly  in- 
sufficient. Tbe  court  in  Seott  v,  McNeal  laid 
down  the  proposition  (p.  40,  L.  ed.  p.  001) 
that,  **  to  give  such  proceedings  any  yalidity, 
there  must  be  a  triounal  competent  by  its 
Constitution — that  is,  by  the  law  of  its  crea- 
tion—to  pass  upon  the  subject-matter  of  tbe 
8u4t.*  The  court  goes  on  to  say  (page  47,  L. 
ed.  p.  902)  that  the  death  of  the  owner  of  an 
estate  is  **a  fundamental  condition  and  pre- 
requisite to  the  exercise  by  the  probate  court 
of  Jurisdiction  to  grant  letters  testamentary 
or  of  administration  upon  his  estate,  or  to 
license  anyone  to  sell  his  land  for  the  pay- 
ment of  his  debts.*  If  the  death  was  a 
fundamental  prerequisite  to  tbe  exercise  of 
Jurisdiction,  it  was  because,  until  tbe  death 
occurred,  there  was  no  subject-matter.  If 
there  was  no  jurisdiction  for  the  want  of  au- 
thority over  the  subject-matter,  tbe  decree 
was  void,  and  consent  or  acquiescence  in  the 
decree  could  not  impart  vital ity  to  it,  so  as 
to  estop  anyone.  Orant  that  the  precise  ap- 
plication of  the  governing  principle  had 
never  been  made  before  the  decision  of  tliis 
case,  still,  if  a  court  cannot  render  a  valid 
Judgment  without  Jurisdiction  ef  the  sub- 
ject-matter of  the  action,  and  nothing  but  a 
valid  judgment  will  operate  as  an  estoppel 
upon  anyone,  it  would  seem  that  this  court 
might  safely  rest  its  opinion  upon  principle 
without  waiting  to  find  a  precedent.  It  is 
preferable  always  to  rely  rather  upon  a  sub- 
stantial reason  or  a  fundamental  principle 
than  upon  an  Ill-considered  precedent,  but. 
In  fact,  the  research  of  counsel  has  not  en- 
abled them  to  find  a  single  authority  in  con- 
flict with  the  opinion  which  they  ask  tbe 
court  to  modify. 

Tbe  reasoning  of  tbe  petition  rests  upon  the 
Idea  that  the  same  rule  as  to  the  binding  ef- 
fect of  judgments  is  applicable  where  there 
Is  a  defective  service  on  some  of  the  persons 
Interested,  ss  where  there  is  a  want  of  juris- 
diction  of  tbe  subject-matter;  and  the  peti- 
tion is  based  upon  a  false  construction  of 
S  804,  1  Herman,  Estoppel  &  Res  Adjudi- 
cata,  where  the  author  is  treating  the  question 
of  personal  service.  In  tbe  succeeding  sec- 
tion (866),  ths  same  writer  explains  that, 
where  there  is  no  service  at  all,  the  Judg- 
ment is  void  and  subject  to  collateral  attack ; 
but  ''if  the  court  to  which  the  process  is  re- 
turnable adjudges  the  service  to  be  sufficient, 
and  renders  Judgment  thereon,  such  judgment 
is  not  void,  but  only  subiect  to  be  set  aside 
by  the  court  which  gave  it,  upon  reasonable 
and  proper  application,  or  reversed  upon  ap- 
peal."   "The  rule  therefore  deducible  from 
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the  authorities,"  says  the  same  author,  in  the 
section  referred  to,    "may  be   thus   stated: 
when  Jurisdiction  is  acquired,  no  irregular- 
ity in  the  mode  of  exercising  it  can  affect  the 
judgment  when  collaterally  attacked."  etc. 
The  foregoing  quotation  shows  as  plainly  as 
it  is  possible  to  prove  It  that  the  author  re- 
lied upon  to  sustain  the  petition  to  rehear 
was,  in  the  very  section  cited,  discussing  a 
finding  by  a  court,  not  that  it  had  jurisdic- 
tion of  the  subject  matter,  and  not  even  that 
it  had  Jurisdiction  of  the  persons  of  the  par- 
ties when  no  service  at  all  had  been  made, 
but  a  finding,  where  the  service  was  only  ap- 
pareutly  irregular,  that  there  had  been  i» 
fact  no  defect.    But  the  section  relied  upom 
is  authority  for  the  position  that  a  void  judg- 
ment is  not  protected  from  collateral  attack, 
and  works  no  estoppel  even  on  a  party  to  the 
proceeding  In  which  it  purports  to  have  been 
rendered.     Tbe  same  author  (1  Herman,  Es- 
toppel ft  Res  Adjudicata,^  64)  says  that  ths 
necessary  elements  of  a  good  plea  of  ret  a4f«- 
^bieata  are  not  only  that  there  should  bay# 
been  a  final  Judgment  between  the  same  par- 
ties for  the  same  cause  of  action,  but  "the 
principal  element  is  that  it  must  be  a  valid 
Judgment.    That  is,  it  must  be  rendered  by 
a  court  legally  constituted,  having  jurisdic- 
tion of  the  cause  and  the  person.     Without 
Jurisdiction  there  is  no  validity  or  vitality 
to  the  Judgment.     ...    In  order  to  give 
validity  to  a  Judgment  of  a  court  there  must 
be  Jurisdiction  of  the  cause  and  of  the  per- 
son." 

The  question  here  is  whether  tbe  judgment 
operated  as  an  estoppel  upon  the  heirs  because 
of  the  declaration  and  finding  of  the  court 
that  their  ancestor  was  dead  when  he  was  Ib 
fact  alive,  and  because  they  did  not  appeal 
from  that  finding,  and  have  it  reversed,  or 
Institute  a  direct  proceeding  to  set  it  aside. 
Tbe  author  relied  upon,  as  appears  from  cita* 
tions  already  made,  declares  that  such  find- 
ings are  conclusive  as  to  the  fact  of  service, 
when  collaterally  attacked,  not  where  there 
was  no  service  and  no  Jurisdiction  of  tbe  per- 
son at  all.  Of  course,  the  inference  would 
be,  if  nothing  further  appeared,  that  no  such 
finding  ooaldglve  Jurisdiction  of  the  subject- 
matter  because  it  set  forth  that  a  live  man  was 
dead  any  more  than  would  the  finding  that 
service  had  been  had  on  a  party  when  no 
process  had  been  issued  against  him.  But 
Herman  does  not  leave  us  to  conjecture  or  to 
determine  by  reasoning  upon  principle  what 
are  bis  views  upon  this  subject.  In  g  65  he 
says:  "Jurisdiction  is  given  by  law,  and 
cannot  be  conferred  by  consent  of  the  parties ; 
but  a  privilege  defeating  jurisdiction  may 
be  waived  if  tbe  court  has  Jurisdiction  over 
tbe  subject-matter.  .  .  .  Jurisdiction 
must  either  be  of  the  cause,  which  is  acquired 
by  exercising  powers  conferred  by  law  over 
property  wiuiin  tbe  territorial  limits  of  ths 
sovereignty,  or  of  the  person,  which  is  ac- 
quired by  actual  service  of  process  or  personal 
appearance  of  the  defendant."  This  is  the 
well-established  doctrine  that  a  person  may 
waive  the  right  to  demand  personal  service 
of  process  on  him.  because  it  is  a  question 
affecting  only  his  personal  riglits,  and  the 
adjudication  of  a  court  that  there  was  no  ir- 
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regular! tir  in  aeirioe  Is  deemed,  prima  facie 
only,  to  be  correct. 

Id  stating  what  is  essential  in  order  to  give 
conclusive  effect  to  a  Judgment.  Bigelow,  in 
his  work  on  Estoppel  (p.  51,  g  2),  says:  ^In 
the  next  place  the  judgment  must  have  been 
val  id.  If  for  want  of  jurisdiction,  or  for  any 
other  reason,  it  was  void,  it  will  have  no  ef- 
fect ;  though  it  waa  otherwise,  as  we  shall 
see,  if  it  was  only  voidable.  (Citing  the 
opinion  of  Judge  Gooley  in  Wixom  ▼.  JSteph- 
ens,  17  Mich.  518.)  .  .  .  It  is  necessary 
that  both  the  person  of  the  defendant  and  the 
subject-matter  of  the  suit  should  be  fully 
within  the  cognizance  of  the  court,  either  at 
the  beginning  or  in  the  course  of  the  action." 
As  illustrating  the  principle  that  only  valid 
judgments  work  an  estoppel,  the  author  cites 
two  leading  cases  from  the  courts  of  New 
Jersey.  In  the  first  of  these  ( Trustees  of  School 
DUt.  No,  28  V.  Stoeker,  42  N.  J.  L.  116).  the 
court  laid  down  the  principle  that  jurisdic- 
tion over  the  subject-matter  of  a  suit  **  can- 
not be  conferred  by  consent,  nor  can  the  ri^ht 
to  object  to  a  want  of  it  be  lost  by  acouies- 
cence  or  neglect "  The  court  said :  **  If  the 
question  were  one  merely  of  Jurisdiction  as 
to  a  party^  defendant  not  properly  brought 
into  court,'  for  want  of  process,  or  from  de- 
fective service  of  it,  the  objection  would  be 
well  taken.  This  kind  of  jurisdiction  may 
be  obtained  by  consent,  or  the  want  of  it  may 
be  waived,  expressly  or  by  failing  to  take 
advantage  of  it  at  the  proper  time.  But  in 
the  case  before  us  liie  ditficulty  lies  much 
•deeper.  The  question  here  is,  not  whether  a 
competent  court  had  obtained  jurisdiction  of 
a  party  suable  before  it,  but  whether  the 
•court  itself  is  competent,  under  any  circum- 
stances, to  adjudicate  a  claim  against  the 
defendant  below."  Another  authority  cited 
by  the  author  was  Dodd  v.  Una,  40  N.  J. 
£q.  672,  where  the  court  held  that  a  peti- 
tioner or  one  who  concurred  in  the  prayer  of 
the  petitioners  in  an  equitable  proceeding, 
and  who  not  only  acquiesced  in,  JE)ut  prayed 
for,  and  invited,  the  action  of  the  court,  was 
not  precluded  from  questioning  its  jurisdic- 
tion to  render  a  decree.  The  court  in  that 
case  cited  as  the  most  concise  and  complete 
definition  of  "jurisdiction"  that  of  Chief  Jus- 
tice Beasley  in  Mundaj/  v.  VaU,  84  N.  J.  L. 
422,  who  defined  it  to  be  **the  right  to  adju- 
-dicate  concerning  the  subject-matter  in  the 
given  case." 

If  H  were  necessary,  numberless  authorities 
^miglit  be  added  in  support  of  the  propositions : 
(1)  That  a  judgment  is  void,  not  voidable, 
if  the  court  has  no  jurisdiction  of  the  sub- 
ject-matter of  the  action ;  (2)  that,  where  a 
judgment  Is  invalid  for  want  of  jurisdiction 
of  the  very  subject-matter,  its  authority  over 
which  must  be  derived  from  a  grant  from 
the  sovereign  state,  the  assent  or  the  neglect 
of  a  person  cannot  confer  on  it  the  power 
which  the  state  has  failed  to  vest  in  it,  though 
a  person  may  thus  waive  the  assertion  of  his 
rights  of  a  purely  personal  nature ;  (8)  that 
a  judgment  void  for  want  of  Jurisdiction  of 
the  subject-matter  cannot  conclude  any  per- 
son, whether  a  party  or  stranger  to  the  pro- 
ceeding. This  position  is  sustained  by  the 
authorities  cited  by  Bigelow,  and  referred  to 
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above,  if  it  be  necessary  to  cite  additional 
authority  to  prove  that  there  ia  no  estoppel 
without  jurisdiction,  and  that  no  individual 
can  exercise  the  power  of  the  government  t« 
fi;ive  jurisdiction  where  the  law  does  not  con 
fer  it,  and  thereby  estop  himself,  when  every 
other  person  is  left  at  liberty  lo  plead  in 
avoidance  the  want  of  authority  in  the  court. 

Upon  the  former  hearing,  as  upon  the  re- 
hearing, the  conclusion  of  the  court  rests  upon 
the  two  plain  propositions  that  the  Judgment 
in  the  special  proceeding  was  void  for  want 
of  power  in  the  court  to  exercise  jurisdiction 
over  the  estate  of  a  live  man,  and  the  deduc- 
tion from  it  that,  being  void,  it  worked  no 
estoppel.  If  additional  reasons  are  necessary 
to  sustain  the  opinion  on  the  former  bearing, 
the  acknowledged  test  of  the  conclusiveness 
of  a  decree  upon  a  party  in  such  cases  may 
be  applied,  and  would  be  involved  in  the 
question  whether  the  purchaser  through  whom 
the  plaintiff  claims,  and  by  reason  of  his 
privity  with  whom  he  insists  that  the  heirs 
of  Dixon  and  their  assignees  are  concluded, 
would  have  been  estopped  by  the  finding  from 
paying  the  amount  of  his  bid  ($30)  had  he 
discovered  before  payment  that  Dixon  was 
alive.  Estoppels  must  be  mutual,  and,  in 
order  to  operate  mutually  in  this  case,  the 
decree  must  have  been  conclusive  as  to  the 
very  finding  insisted  upon,  both  on  Windley, 
the  purchaser,  and  the  heirs  of  Dixon.  This 
is  an  action  for  possession,  in  which  tiie 
question  whether  the  purchase  money  paid 
by  Windley  shall  be  restored  is  not  raised, 
and  cannot  be  considered.  The  heirs  of  Dix- 
on, who  were  sui  juris,  might  have  waived 
personal  service,  and  given  the  court  juris- 
diction of  their  persons,  but  they  could  no 
more  impart  the  vitality,  which  is  essential 
to  the  operation  of  the  doctrine  of  estoppel, 
to  a  judgment  rendered  against  a  live  man 
under  authoritv  applicable  only  to  decedents, 
than  they  could  confer  any  other  authority 
which  the  Constitution  empowers  the  lei^is- 
lature  "to  allot  and  distribute"  among  other 
courts  prescribed  in  the  Constitution,  or 
which  may  be  established  by  law.  Const. 
art.  4,  ^  12.  If  it  had  appeared  upon  the 
record  that  George  W.  Dixon  was  alive  when 
the  special  proceeding  was  instituted  and 
when  the  decree  of  sale  was  granted,  the 
judgment  would  have  been  pronounced  a 
nullity,  without  proof  aliunde  that  he  was 
not  dead.  There  is  no  sufficient  reason  to 
adopt  the  suggestion  of  the  petitioners,  and 
modify  the  proposition  to  this  efl^ect  in  ths 
former  opinion  of  the  court. 

!7%0  petition  is  dimussed, 

Clark,  J.,  dissenting: 

As  to  the  person  erroneously  supposed  lo 
be  deceased,  the  leave  granted  to  sell  his  real 
estate  to  make  assets  is  necessarilv  a  nullity. 
He  was  not  a  party  to  the  proceeding,  nor  In 
privity,  and  can  in  no  wise  be  bound  by  the 
judgment.  "As  against  him"  the  judgment 
is  a  nullity,  the  court  is  careful  to  emphasize 
in  JSeott  v.  MeNeal,  154  U.  S.  84,  46,  88  L. 
ed.  896,  901,  and  I  find  no  case  that  goes 
beyond  that.  The  clerk  has  general  Juris- 
diction of  the  subject-matter  of  winding  up 
dead  men's  estates,  and  his  finding  of  fact 
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in  a  particalar  caae  that  a  man  ii  dead  is 
blading  and  conclusive  on  all  parties  to  that 
judgment,  when  unappealed  from  and  unre- 
werMd.  The  parties  do  not  give  jurisdiction 
by  consent,  but  the  judicial  finding  by  a 
-court  having  jurisdiction  to  make  it,  tha£  a 
man  is  or  is  not  dead,  ii.  Just  lilie  any  other 
finding  by  a  court  having  jurisdiction  of  any 
^iven  class  of  cases,  conclusive  as  to  all  who 
are  parties  to  the  action ;  and  persons  buying 
•at  a  sale  under  such  judgment  have  the  right 
to  be  protected  from  anv  claim  in  opposition 
to  the  tenor  of  the  judgment  by  those  who 
^ere  parties  to  that  action.  The  finding  of 
^he  court  may  be  incorrect  as  to  the  facts, 
«nd  its  rulings  erroneous  in  law ;  but,  botls 
as  to  the  law  and  the  facts,  the  decision  of 
the  court  having  general  jurisdiction  of 
such  subject-matter  is  conclusive  on  the  par- 
ties. These  defendants  were  content  with 
the  court's  adjudication  that  their  ancestor 
was  dead.  They  did  not  appeal  therefrom. 
They  were  benefited  to  the  extent  of  the  pur- 
•chase  money  paid  by  these  plaintiffs,  and  it 
does  not  lie  in  their  mouths  now  to  say  that 
fiuch  adjudication  is  incorrect,  either  as  to 
the  law  or  the  facts.  If  a  man  stands  by  at 
an  execution  or  mortgage  sale  of  property, 
«old  as  another's,  and,  by  his  words  and  con- 
duct, makes  no  claim,  but  permits  the  pur- 
chasers to  pay  the  purchase  money,  he  is  es- 
topped afterwards  to  claim  such  property  as 
^is  own.  For  a  stronger  reason  are  these  de- 
fendants estopped,  who  not  only  acquiesced 
in  the  findings  of  fact  and  conclusions  of  law 
in  ordering  a  sale  of  this  land,  but  who  were 
benefited  bv  the  application  of  the  purchase 
money,  'fhe  decree  devested  no  interest  in 
€ior  title  to  the  land  possessed  by  the  ancestor 


who  waa  erroneously  supposed  to  be  dead ; 
but  it  fiJ^ould  estop  the  plaintiffs  ever  there- 
after to  claim,  as  against  the  purchaser  un- 
der the  decree,  any  interest  in  land  which 
had  been  adjudicated  (they  being  parties) 
to  belong  to  them,  subject  only  to  their  an- 
cestor's debts.  I  have  found  no  case  any- 
where which  will  controvert  this  proposition. 
Many  cases  use  the  general  expression  that 
such  judgments  are  nullities,  but,  when  ex- 
amined, it  will  be  seen  that  they  are  held 
nullities  as  against  the  ancestor,  who,  not 
being  a  party  to  the  judgment,  could'not  be 
bound  by  it. 

The  general  jurisdiction  of  this  class  of 
cases  rested  in  the  court  making  the  decree 
of  sale  in  this  case.  Its  adjudication  of  the 
fact  that  the  ancestor  of  the  plaintiffs  was 
dead  was  one  it  had  legal  authority  to  make, 
and  must  pass  upon  in  all  such  cases;  and 
its  decision  upon  that  fact,  like  any  other 
decision,  either  upon  the  facts  or  the  law, 
unappealed  from,  is  conclusive  as  to  such 
fact  or  ruling,  as  to  all  parties  to  the  action. 
If  judgments  of  the  courts  upon  matters 
within  their  general  jurisdiction  do  not  bind 
even  the  parties  thereto,  but  can  be  upset 
at  any  time  thereafter  by  showing  by  other 
witnesses  that  the  facts  were  otherwise,  then 
the  stability  of  judgments  and  the  reliance 
to  be  placed  in  titles  acouired  under  them 
will  be  rudely  shaken.  The  death  of  some 
witnesses  or  the  failing  memory  of  others 
will  become  sufficient,  even  as  to  parties  to 
the  action,  to  set  aside  all  Judgments  based 
upon  the  finding  of  the  courts  upon  the  fun- 
damental facts  which  justify  the  assumption 
of  Jurisdiction  in  any  given  case. 
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A  dmHj  Journal  having  a  cfrcnlatlon  of 
about  SyOOO  copies  amon^  Judges,  lawyers, 
bankers,  collection  and  commercial  agencies, 
real-estate  dealers,  mercbants,  and  other  profes- 
sional and  business  men,  and  kept  on  sale  at  pub- 
Ho  news  stands,  altbouffb  devoted  primarily  to 
legal  matters,  but  publishing  prooeedlngs  of  the 
board  of  pubJio  works  and  a  complete  record  of 
xleeds  filed  in  the  recorder's  office,  as  well  as  mort- 
jfages,  mechanios*  and  other  liens,  assessments, 
and  sheriffs*  sales  of  real  estate,  togeUier  with  the 
quotations  of  local  securities,  railroad  timetables, 
and  having  one  or  more  columns  deveted  to  the 
general  news  of  the  day,— Is  a  *'  newspaper  of 
general  circulation,"  within  the  meaning  of  Bev. 
Btat.  1804,  M  880,  UBS,  relating  to  the  pubUoation 
d  legal  notices. 

fSeptember  2S,  1800.) 

Ikxna.— For  a  sImHar  case  as  to  what  constitutes 
«  newspaper,  see  Lynch  v.  Burfee  (Mich.)  M  L.  B. 
A.  708. 

J8.L.  & 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Marion  County  in 
favor  of  plaintiff  upon  a  plea  in  abatement  in 
an  attachment  proceeding.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

JHessrs,  Piekeng  A  Cox^  for  appellant: 

The  paper  in  which  the  notice  in  question 
was  published  is  not  a  newspaper  in  any  sense 
of  the  word;  it  is  devoted  solely  to  special  in- 
terests and  might  be  said  to  be  a  court  reporter 
with  the  addition  of  some  real  estate  itema. 
Its  circulation  is  purely  special. 

Beecher  v.  Stevens,  25  Minn.  146. 

Mr,  Harold  Taylor,  for  appellees: 

In  the  dictionaries  the  definitions  of  the  word 
"  newspaper,"  while  the  meanings  ^iven  differ 
somewhat  in  form,  all  substantially  a^ee  in  the 
meaning  of  the  term.  The  terms  "  newspaper* 
and  "newspaper  of  general  circulation"  are  in- 
terchangeable terms  having  practically  the 
same  meaning.  The  term  "newspaper"  is 
itself  imports  a  general  circulation. 

The  only  requisites  of  a  newspaper  which 
must  be  judicially  held  indispensable  are: 

1.  That  it  be  bona  fide  published;  that  is, 
for  everybody's  use. 
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9.  That  they  be  puli1i<i1icd  fn  numbers,  not 
perhaps  with  Vxaci  leguiurity,  but  BOmeihing 
approaching  to  it. 

8.  Thai  they  convey  news  not  mere  disserta- 
tion and  discussion  on  literary  and  political 
miscellanies. 

4.  'i^at  they  be  in  sheets  and  in  rather  a 
cheap  form. 

4  Ops.  Atty.  Oen.  10. 

The  judicial  interpretations  of  the  word 
"newspaper  "  also  adopt  the  definition  that  the 
term  '.'newspaper"  in  itself  imports  a  pablic 
print  or  one  of  general  circulation. 

BaUeyY.  Myriek,  50  Me.  171. 

A  number  of  cases  are  found  in  the  report 
where  the  Question  was,  "  What  is  a  news- 
paper" for  the  publication  of  legal  notices? 
under  statutes  substantially  the  same  as  our 
statute:  and  the  description  of  the  newspapers 
before  the  court  in  sucn  cases,  and  which  were 
held  to  be  newspapers  within  the  statute,  show 
that  they  were  similar  to  the  Daily  Reporter, 
the  paper  in  question  here. 

Kellogg  ▼.  Oarrieo,  41  Mo.  167;  Benkendorf 
T.  Vinceng,  52  Mo.  441;  EuU  v.  King,  88  Minn. 
849;  Kerry,  Hiit,  76  HI.  51;  Kellogg  y.  Carrieo, 
47  Mo.  167;  Norton  y.  Duluth,  64  Minn.  281; 
Rdilton  y.  Laud&r,  126  111.  219.  26  IlL  App. 
655;  Bernandez  y.  Drake,  81  111.  84;  Mass  y. 
Heu,  140  111.  576;  Lynch  v.  Durfee,  101  Mich. 
171,  24  L.  R.  A.  793;  Meyer  ▼.  Opperman,  76 
Tex.  110. 

Howard*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  in  attachment,  brought 
against  the  appellant  by  the  appellee  Arthur 
W.  Allen.  Thd  appellant,  who  is  a  nonresi- 
dent, entered  his  special  appearance  in  the 
cause,  and  filed  a  plea  in  abatement,  ayerring 
that  there  had  been  no  seryice  of  process 
upon  him,  "other  than  the  pretended  service 
of  publication  in  a  daily  paper  called  *Tbe 
Daily  Reporter.'  printed  and  published  in  the 
city  of  Indianapolis,  said  county;"  and  *'  that 
said  pretended  seryice  by  publication  is  inyalid 
and  of  no  effect  for  the  reason  the  said  The 
Daily  Reporter  is  not  a  newspaper  of  general 
circulation  in  said  county."  Issue  being  Joined 
on  the  plea  in  abatement,  and  the  evidence  be- 
ing heard,  the  court  found  for  the  said  appel- 
lee, and  Judgment  was  entered  in  his  favor. 

It  is  claimed  that  the  publication  of  notice 
tn  the  Daily  Reporter  was  insufficient  to  give 
the  court  Jurisdiction  over  the  appellant,  for 
the  reason  that  the  said  Reporter  is  not  a  ''news- 
paper of  general  drculation,"  as  required  by 
the  statute.  Rev.  Stat.  1894,  ^  820,  1299 
(Rev.  Stat.  1881,  g§  818,  1279).  The  evidence 
upon  which  the  court  found  the  publication 
sufficient  under  the  statute  was,  substantially: 
That  the  Daily  Reporter  is  now,  and  was  at 
the  time  of  the  publication  of  said  notice,  in 
eeneral  circulation  throughout  the  city  of  In- 
dianapolis, in  Marion  county,  and  state  of  In- 
diana, among  judges,  lawyers,  bankers,  collec- 
tion and  commercial  agencies,  realestatedealers, 
merchants,  and  other  professional  and  business 
men;  that  it  is  also  on  sale  at  public  news 
stands;  that  its  circulation  in  the  city  of  In- 
dianapolis is  about  650  copies,  and  outside  said 
city  throughout  the  state,  about  2,600  copies 
daily;  thatiti  circulation  Is  eonflned  to  no  par- 
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ticular  class  or  calling  of  the  community,  but 
is  general  among  different  clashes;  that  it  i» 
published  and  circulated  daily,  except  Sun- lay, 
thai  its  columns  are  devoted  primarily  to  the 
dissemination  of  legal  matters,  including  pro- 
ceedings of  the  supreme  and  appellate  courts 
of  the  state,  and  of  the  various  Federal,  state, 
county,  and  city  courts  sitting  at  Indinnapolis^ 
giving  a  complete  report  both  of  the  pleadinga 
filed  m  cases  pending  and  also  of  cases  tried 
and  the  result  of  such  trials,  as  well  as  publish- 
ing those  upon  the  calendar  for  trial,  and  all 
new  suits  filed;  that  it  also  publishes  the  pro- 
ceedings of  the  board  of  public  works  of  said 
city,  giving  said  board's  action  in  all  maiters* 
relating  to  street  and  other  improvementa.  and 
assessments   against   real   estate   on   account 
thereof,  and  all  matters  of  interest  in  relation 
to  real  estate  generally;  that  it  gives  daily  a- 
complete  recora  of  the  deeds  filed  in  the  re- 
corder's office  of  said  county,  aiso  of  mortgasea, 
mechanics'  and  other  liens,  assignmenta.  and 
sales  of  real  estate  by  the  sheriff  under  judicial 
process;  that  it  also  contains  one  or  more  col- 
umns devoted  to  the  general  news  of  the  day 
of  interest  to  the  general  reader;  also  quota- 
tions of  local  securities  of  interest  to  newspaper 
readers  generally;  that  it  is  the  only  newspaper 
published  in  said  city  containing  a  complsie 
passenger  timetable  olf  all  railroads  entering 
and  leaving  said  city;  that  the  legal  notices  Hk» 
the  one  in  the  case  at  bar  have  been  made  and 
published  in  said  newspaper,  as  well  as  legal 
notices  advertising  sheriffs'  sales  of  real  estate, 
and  sales  by  executors  or  commissioners,  and 
notices  of  appointments  of  administrators  and 
executors;  that  it  also  contains  varied  advertis- 
ing matter,  confined  to  no  one  calling  or  trade, 
but  such  as  is  found  in  newspapers  of  general 
circulation:  that  there  is  also  published  in  it 
news  and  Information  of  a  general  character^ 
such  as  is  published  in  other  newspapers  of 
general  circulation,  and  of  interest^to  the  gen- 
eral reader.     A  copy  of  the  Daily  Reporter  was 
also  filed  as  an  exhibit,  and  shows  the  general 
character  of  the  paper  to  be  such  as  is  above 
set  forth. 

We  think  that  the  foregoing  evidence  shows, 
as  the  court  found,  that  the  publication  in 

Suestion  is  a  *'  newspaper  of  general  circala- 
on,"  "  printed  In  the  English  language,  and 
published  in  the  county."  Such  notice  would 
not,  of  course,  authoriase  a  personal  judgment 
in  the  main  action  wiinst  appellant,  who  is  a 
nonresident,  but  only  a  Judgment  in  attach- 
ment against  his  property,  and  also  support  the 
proceedings  and  Judgment  against  the  gar- 
nishee defendant.  22  Am.  So  Eng.  Eoc.  Iaw, 
p.  185.  By  a  '*  newspaper  of  general  circula- 
tion "  the  legislature  certainly  did  not  intend  a 
newspaper  read  by  all  the  people  of  the  county. 
As  a  matter  of  fact,  every  newspaper  is  in 
greater  or  less  degree  devoted  to  some  special 
interest.  No  one,  however,  would  claim  that 
because  a  newspaper  should,  for  example,  be 
the  organ  of  a  certain  political  party,  and  es- 
pecially devoted  to  the  interests  of  such  party, 
it  would  not,  therefore,  be  a  newspaper  of  gen- 
eral circulation.  Tet  such  a  newspaper  is,  te 
a  large  extent,  read  only  by  the  members  of 
the  political  party  whose  doctrines  are  ad- 
vocated and  expounded  In  its  columns.  There 
ii  no  doubt  that  where  a  publication  ia  devoted 
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■MTely  to  a  special  purpose  It  would  be  an  ud- 
•hx  medium  to  reach  the  general  public.  A 
medical,  literanr,  religious,  scientific,  or  legal 
Journal  is  professedly  but  for  ooe  class,  and 
that  class  but  a  comparatively  small  part  of  the 
whole  population;  and  it  would  be  manifestly 
unjust,  as  well  as  against  the  letter  and  spirit 
of  the  statute,  to  use  such  a  journal  for  the 
publication  of  a  notice  affecting  the  property 
or  personal  rights  of  citizens  in  general.  The 
newspaper  before  us,  however,  is  no  such  pro- 
fessional or  class  journal.  While  it  is  a  law 
publication  in  a  certain  sense,  and  of  particular 
interest  to  the  legal  profession,  yet  its  charac- 
ter, as  shown  by  the  evidence,  makes  it  of  een- 
•«ral  interest  to  the  community  at  large,  espec- 
ially to  that  part  of  the  community  likely  to 
'be  concerned  with  matters  in  courts  and  other 
public  business.  Indeed,  it  would  seem  that 
this  newspaper  is  quite  as  likely  as  any  party 
or  other  paper  of  general  circulation  to  reach 
the  particular  persons  interested  in  the  proceed- 
ing before  the  court;  and,  consequently,  that 
the  spirit  of  the  statute  is  quite  as  well  served 
«s  could  be  if  the  notice  were  published  else- 
where. Its  special  purpose  is  to  give  the  news 
of  the  courts,  and  to  circulate  this  news  gen- 
erally among  all  those  who,  whether  of  the 
legal  profession  or  not,  may  be  interested  in 
«uch  proceedings.  We  are  therefore  unable  to 
aee  how  the  end  proposed  in  the  statute,  namely, 
to  reach  by  publication  a  party  interested  in  a 
auit  in  court,  coukl  be  better  attained  than  by 
publication  in  this  newspaper. 

Wherever  the  question  has  been  before  the 
•courts,  the  holding,  so  far  as  we  have  been  able 
to  learn,  has  been  that  publications  such  as  the 
periodical  here  under  consideration,  ephemeral 
in  form,  issued  at  short  intervals,  devoted  to 
the  general  dissemination  of  legal  news,  and 
containing  other  matter  of  general  interest  to 
the  public,  are  newspapers  in  the  sense  con- 
templated in  statutes  providing  for  the  publi- 
cation of  legal  notices  to  parties  interested  in 
proceedings  before  the  courts.  See  EeUogg  v. 
Carrieo,  47  Mo.  167;  BenkendarfY.  Vincent,  52 
Mo.  Ul;^Kerr  r.Eitt,  75  III.  51;  Railton  v. 
Lauder,  126  111.  919;  Mau  v.  Hess,  140  III.  576; 
Lifnch  V.  Durfee,  101  Mich.  171,  24  L.  R.  A. 
798.  The  case  of  Beecher  v.  Stevens,  25  Minn. 
146,  even  If  not  overruled  by  subsequent  de- 
cisions, does  not  seem  to  be  in  conflict  with  the 
other  cases  cited.  In  that  case  the  Northwest- 
cm  Reporter,  a  periodical  devoted  almost 
wholly  to  the  publication  of  the  general  laws 
cf  the  state  and  of  the  decisions  of  the  courts 
cf  Minnesota  and  Wisconsin,  was  held  not  to 
be  such  a  newspaper  as  provided  for  by  the 
atatute  concerning  publication  of  legal  notices. 
We  have  already  seen  that  a  purely  profes- 
•sional  journal,  whether  legal,  medical,  relig- 
<ious,  ar  of  other  like  character,  cannot  be  con- 
aidered  as  a  "  newspaper  of  general  circula- 
tion," so  as  to  make  it  suitable  for  the  publica- 
tion of  legal  notices.  Neither,  of  course,  would 
n  publication  of  a  legal  notice  in  a  Sunday 
paper  be  sufficient,  even  Uiough  thepaper  were 
not  a  religious  journal.  STuiw  v.  Williams,  87 
Ind.  158,  44  Am.  Bep.  756.  The  purpose  af 
the  statute,  namely,  that  notice  may  reach  the 
party  intended,  should  be  kept  in.  view.  So  it 
bas  been  held  that,  where  the  publication  has 
been  made  by  design  in  an  obscure  paper,  with 
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the  obvious  intent  to  avoid  givini?  actual  notica 
to  the  party  in  interest,  the  proceedings  based 
upon  such  notice  may  be  held  voidable,  eves 
though  the  letter  of  the  statute  has  been  ob- 
served. Webber  v.  Ourtiss,  104  III.  809;  Brigg§ 
V.  Briggs,  185  Mass.  806.  In  the  case  before 
us  the  newspaper  circulates  to  a  great  extent 
among  pehons  whose  business  it  is  to  carefully 
watch  the  proceedings  of  the  courts;  and 
through  such  persons,  if  not  directly,  those  in- 
terested are  better  enabled  to  receive  knowledga 
of  the  matter  before  the  courts  than  if  the  no- 
tice were  printed  in  a  newspaper  whose  readers 
might  not  give  so  much  attention  to  court  pro- 
ceedings. We  think  the  notice  of  publicatioi 
In  this  case  was  good. 
Judgment  affirmed. 


John  S.  SKAGGS,  AppU^ 

V. 

City  of  MARTINSVILLE. 
;  a40In<L47aj 

1.   The  eourta  will  not  inquire  as  to  tba 

reasonableuesB  of  an  ordlnaDoe  when  the  power 
exists  to  pass  it. 

8«  An  ordinance  to  problbit  the  flowing 
of  water  from  a  flowiiur  wen  or  spring  upon 
any  street  or  alley  is  within  the  ^rant  of  power  to 
oontrol'^treets  and  enforce  mnltary  regulations. 

8«  To  pb^hibit  the  flowing  of  water  u  pon 
any  street  or  alley  from  a  flowinir  weU  or  spring 
is  not  a  taking  of  property  within  the  constitu- 
tional provision  on  that  subject. 

4.  A  rolin^  admitting  evidenee  will  not 
be  reviewed  if  the  e\idenoe  is  not  referred  to 
as  required  by  the  rules  and  praccioe  of  the 
oourt. 

6.  A  foundation  as  to  tiaae*  place*  or 
cirenmstance  must  be  laid  for  proof  of  oon- 
tradiotory  statements  to  impeach  a  witness. 

(December  18,  IBM.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Ck)urt  for  Morgan  County  re- 
quiring him  to  fMiy  a  penalty  for  violating  a 
municipal  ordinance.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  William  R.  Harrison  ;for  appel- 
lant 

Messrs.  Jaasea  H.  Jordan  J  and  Oscar 
Matthews  for  appellee. 

Hackney,  J.,  deliyered  the  opinion  of  the 
oourt: 

The  appellant  has  appealed  from  a  Judg- 
ment of  the  circuit  court  assessing  a  penalty 
for  the  violation  of  an  ordinance  of  the  ap- 
pellee. The  ordinance  provides  penalties 
against  owners  or  occupants  of  lots  for  permit- 
ting  the  water  from  any  flowing  well  or  spring  to 

Nora.— The  question  of  riirht  to  prohibit  the 
llowinr  of  water  upon  a  street  from  aflowinfir  well 
or  sprtnir  seems  to  be  decided  for  the  first  time  in 
the  above  ease. 

Astotbedieoliaria  of  water  ie  large  quantities 
upon  the  surfaoe  of  tba  ground  to  the  injury  <tf 
neighboring  proprietoia,  see  Baltinora  Breweriea 
Go.  y.  Banstead  (Md.)  27  L.  S.  ▲.  »i. 
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flow  upon  Any  of  the  streets  or  alleys  of  said  city. 
The  validity  of  this  ordinance  is  attacked  as 
Tiolatinp  g  21  of  the  Bill  of  Rights  (Rev.  Stat. 
1894,  §  66,  Rev.  Stat.  1881,  t^  66),  which  pro- 
Tides  that  "do  man's  property  shall  be  taken 
by  law  without  just  compensatioo;  nor,  ex- 
cept in  case  of  the  state,  without  sucb«compen- 
•ation  first  assessed  and  tendered."  The  theory 
of  the  appellant  is  that  a  flowing  well  oV 
spring  upon  one's  lots  is  property;  that  to  pro^ 
hibit  the  flowing  of  the  water  therefrom  into  a 
public  street,  and  through  the  ditches  and 
drains  of  such  street,  without  regard  to  the 
absence  of  any  other  natural  course  of  drain- 
age iherefor,  is  to  deprive  him  of  that  property; , 
and  that  this,  under  the  guaranty  of  the  Bill 
of  Rights,  cannot  be  done  by  a  penal  ordinance 
providing  no  compensation.  The  necessity  for 
pure  water  in  the  occupancy  of  the  lots,  the 
▼aJue  of  a  flowing  spring  or  well,  the  require- 
ment for  drainage,  the  servient  character  of 
the  lower  lands  in  supplying  drainage  for  the 
adjacent  upper  lands,  and  the  harmless  influ- 
ence of  the  slight,  pure  stream  upon  the  streets, 
and  the  absence  of  injury  to  the  health  of  the 
citizens,  have  been  urged  in  support  of  the  ap- 
pellant's theory.  This  argument,  however,  is 
against  the  reasonableness  of  the  ordinance, 
and  is  remote  from  Lthe  question  of  power  to 
pass  and  enforce  the  ordinance.  The  rule  is 
firmly  settled  in  this  state  that  the  courts  will 
not  inquire  as  to  the  reasonableness  of  an  ordi- 
nance when  power  exists  to  pass  it.  St^y 
▼.  Monroe  City,  135  Ind.  466;  Champer  v. 
GreeneastU,  IdS  Ind.  339,  24  L.  R.  A.  768; 
A  Coal-Float  v.  JtffersontUle,  112  Ind.  15; 
Cleveland,  C.  C.  dt  f.  H,  Co.  v.  Harrington, 
131  Ind.  426. 

These  cases  bold,  with  equal  firmness, 
that  the  inquiry  must  be  confined  to  the 
existence  of  power.  The  fallacy  in  the 
appellant's  insistence  against  the  existence  of 
power  is  in  the  position  that  the  appellant  must 
be  deprived  of  his  property,  whereas,  he  is  but 
required  to  control  the  flowage.  If  we  were 
permitted  to  inquire  into  the  reasonable  opera- 
tion of  the  ordinance,  it  would  occur  to  us  at 
once  to  suggest  the  means  of  caring  for  the 
overflow,  if  a  well,  in  preventing  it  by  capping 
and  valves,  and,  ii  a  well  or  a  spring,  by  con- 
ducting it  through  pipes  or  tile  to  the  most 
convenient  outlet.  But  in  considering  the 
question  of  power  to  maintain  the  ordinance 
regulation  it  is  conceded  by  appellant's  learned 
counsel  that  the  municipal  corporations  in 
this  state  have  received  the  express  power  of 
exclusive  control  over  streets  and  alleys.  Rev. 
Stat.  1894,  §§  8623.  8541  (Rev.  Stat.  1881, 
§§  8161,  8106).  It  must  be  conceded  also  that 
questions  of  public  health  and  safety  are 
proper  subjects  of  municipal  legislation,  and 
that  cities  may  "carry  out  and  enforce  sani- 
tary regulations."  Rev.  Stat.  1894.  §§  3615. 
8616  (Rev.  Stat.  1881.  §§  8154.  3155).  The 
control  of  streets  implies  proper  drainage  and 
the  maintenance  of  a  hard,  smooth,  and  even 
street  surface.  It  is  manifest  that  such  control 
may  be  materially  interfered  with  by  the  flood- 
ing constantly  of  the  gutters,  making  the  earth 
therein  soft,  so  that  vehicles  In  crossing,  stop- 
ping in,  and  passing  along  them  will  cut  them 
and  break  their  surface.  Such  disturbance 
necessarily  creates  pools,  and  impedes  the  flow- 
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ing  of  the  drainage  from  the  streets.       In  ad- 
dition to  this,  it  is  manifej^t  that  continued  pools- 
and  damp  gutters  impregnate  the  air  with  im- 
pure, foul,  and  unwholesome  odors,  breeding, 
miasma  and  malaria.    That  a  well  may  put. 
forth  pure  water,  ortbat  the  quantity  is  slighl, 
cannot  affect  ihe  question,  since,  if  one   prop- 
erty owner  may  maintain  a  flowing  well  upon 
his  lot,  the    overflow    from    which,    though 
slight,  is  turned  upon  the  street,  many  may  do 
the  same,  and  the  question  of  quantity  or  com- 
parative quantities  of  water  so  turned  upoa 
the  street  would  become  impossible  of  regula- 
tion or  control.     The  power  expressly  given  to- 
control  the  streets  and  to  enforce  sanitary  reg- 
ulations necessarily  implies  the  power  to  re- 
quire the  citizen  to  so  control  the  uses  of  his 
property   as    not  to    impair  or    defeat    the 
powers  so  expressly  given.      Such  incidcDtal 
powers    are   not    unusual,  but  are    implied 
when  essential  to  the  accomplishment  of  the 
purposes  for  which  municipal  corporations  are- 
created.     Champer  v.  Oreencastle,  and  Steffy  v. 
Monroe  City,  supra;  Kyle  v.  Malin,  8  Ind.  34; 
Beach.  Pub.  Corp.  §  637;  Cooley.  ConsL  Lim^ 
6th  ed.  2»U   1  Dill.  Mun.  Corp.  4th  ed.  g  89; 
Ang.  &  A.   Corp.  846,  864;  15  Am.  &  Eng. 
£nc.  Law,  p.  1040. 

If  the  appellant's    position   were  correct, 
that  the  requirement    that     he    should    con- 
trol   the    overflow    from  his    well    is    "the- 
taking    of    property,"    it   does    not    follow 
that  compensation  was  qpt  assessed  and  paid 
in  the  condemnation  of  the  way  for  street  pur- 
poses, in  which    event  no  question  could  \» 
made,   reasonably,  against  the  validity  of  the- 
ordinance.     It  is  perfectly  clear,  however,  that 
the  regulation  is  not  a  taking  of  property,  but 
is  a  simple  requirement  that  the  property  own- 
er shall  so  control  it  as  not  to  impair  the  use- 
fulness of  the  public  streets  and  jeopardize  the 
public  health.      It  is  but  the  assertion  of  the 
well-known  rule  that  every  man  must  so  use 
his  own  property  as  not  to  unreasonably   im- 
pair the  use  by  others  of  their  property,  with 
the  exception  that  in  this  instance  he  is  forbid- 
den to  interfere  with  the  enjoyment  of  public 
rights.     The  case  of  Barnard  v.  Shirley,  135 
Ind.  547.  and  568,  24  L.  R  A.  568.  is  urged  as 
fully  supporting  the  appellant's  claim  of  right 
to  flow  the  water  from  bis  well  upon  the  street. 
That  was  a  case  between  individuals  involving 
the  violation  of  no  expressed  inhibition  of  the 
law,  but  involving  the  extent  to  which  an  up- 
per proprietor  might  employ  natural  resources 
of  the  earth  upon  his  own  premises,  the  degree 
to  which  such  use  might  affect  a  lower  proprie- 
tor, and  the  instances  in  which  equity  would 
interfere  to  deny  such  uses.     Here  we  have  the 
violation  of  an  authorized  ordinance,  passed  in 
the  interest  of  the  public,  and  an  ar'  which  in- 
volved an  unfounded  private  demand  against 
a  proper  and  legal  public  right. 

An  objection  is  made  to  ruling  of  the  circuit 
court  in  admittinir  certain  evidence  referred  to 
as  on  **p.  —  1.  — ,  This  objection  is  not  enter- 
tained, for  the  reason  that  no  reference  is 
made  to  the  admitted  evidence,  as  required  by 
the  rules  and  practice'in  this  court. 

One  of  the  witnesses  for  the  appellee  was 
asked,  upon  cross-examination,  if  he  had  not 
bored  upon  his  lots  for  the  purpose  of  secirioK 
a  flowing  well,  and  he  stated  that  he  had  bcrr'\ 
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for  a  well,  but  bad  not  desired  a  flowiog  well. 
A  witoess.  subsequently  called  by  tbe  appel- 
lant, was  asked  by  appellant's  counsel  to  state 
what  the  above  witness  had  said  of  his  dis- 
appointment in  not  getting  a  flowing  well.  To 
this  question  tbe  court  sustained  the  appellee's 
objection.  Tbe  alleged  error  in  this  ruling 
does  not  present  in  form,  substance,  or  subject- 
matter  a  proper  effort  at  impeachment.  The 
inquiry  of  both  witnesses  was  immaterial,  and 
there  was  no  foundation,  as  to  time,  place,  or 
circumstance,  for  the  inquiry  of  the  second 
witness. 

Finding  no  error  in  the  record,  the  judgment 
of  the  Circuit  Court  is  affirmed. 

Rehearing  denied  April  24,  1805. 


Susannah  HIL6I8H,  Appi., 

V. 

Jacob  HATTEL,  Jr. 


(. 
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1.  A  dlToree  decree  eaAnot  be  eollatMv 
ally  attacked  for  absence  of  proof  of  service 
of  summons,  If  the  court  taolds  In  Its  Interlocutory 
judfrment  that  defendant  was  duly  summoned  as 
the  law  directs. 

2.  The  Ikct  of  required  resldeiiee  of 
|>ljiAiitiir  In  a  divorce  proceeding  cannot  be  ool> 
latenilly  questioned  if  it  was  a  jurisdictional 
question  neceaaarlly  passed  upon  by  tbe  court  In 
its  flndloff  and  decree. 

8«  Notlee  to  a  BOBresldeiit  defendant  in 
adiToree  prooeedin^t  as  required  by  tbe 
state  8tatute,i88ufficient  to  preserve  the  judflrment 
from  collateral  attack  for  absence  of  service  of 
process. 

4*  Under  a  statute  giving  a  foreii^n  di- 
▼oree  decree  fell  force  witbm  tbe  state,  a 
divorced  wife  liviDff  there  cannot  claim  any  rights 
in  the  property  of  her  former  hustmnd  althoufrh 
she  was  not  personally  served  with  process  and 
the  property  was  withio  the  state  of  her  resi- 
dence, and  not  within  the  Jurisdiction  of  tbe  court 
ffranting  the  decree. 

6«  A  feir  and  adequate  eettlement  be- 
tween husband  and  wife  of  all  her  claims  upon 
his  estate  will  be  upheld. 

(Kay  IS,  1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Elkhart  County  in 
^avor  of  defendant  in  an  action  brought  to  es- 
tabliflh  a  dower  interest  In  certain  real  estate. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeare,   Osborne  A  Zook  for  appellant. 

Mesere,  Francis  E.  Baker  and  Charles 
W.  Miller^  for  appellee: 

Rev.  Stat.  1894,  §  1060,  provides:  "The  di- 
vorce of  one  party  shall  fully  dissolve  the 
marriage  contract  as  to  both;"  and  g  1061  pro- 
vides: "A  divorce  decreed  in  any  other  state 

NoTX.— As  to  tbe  validity  of  a  decree  of  divorce 
cbtalDcd  by  publication  or  service  out  of  the  state 
where  the  defendant  did  not  appear,  see  noU  to 
Butler  V.  Washington  (La.)  U  L.  K.  ▲.  814. 
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by  a  court  having  jurisdiction  thereof  shall 
have  full  effect  in  tins  s!ate."  The  1ep;al  ef- 
fect of  a  divorce  is  determined  by  the  laws  in 
force  when  it  was  granted. 

WhitseU  V.  JiilU,  6  Ind.  229;  Hood  v.  State, 
56  Ind.  268,  26  Am.  Rep.  21. 

Every  state  determines  the  domestic  rela- 
tions  and  rights  of  its  citizens. 

Gould  V.  Crow,  57  Mo.  204.  . 

The  court  is  simply  required  to  have  juris- 
diction over  the  person  or  the  subject-matter. 

Oarner  v.  Garner,  56  Md.  127. 

A  divorce  granted  in  accordance  with  the- 
statutory  authority  will  be  valid  in  the  state 
where  granted,  and  if  valid  in  the  state  where- 
granted  is  valid  in  Indiana. 

Rev.  Stat.  1894,  ^1061;  Doughty  t.  Doughty, 
28  N.  J.  Eq.  581 ;  Van  Fleet,  Collateral  Attack,. 
g§  890  et  eeq. 

The  power  to  grant  a  divorce  is  one  that  af- 
fects the  status  of  the  parties  merely. 

Works,  Courts  and  Their  Jurisdiction,  §  607; 
Roth  V.  Roth,  104  m.  85.  44  Am.  Rep.  81;  Re 
Newman's  Estate,  75  Cal.  218;  EUieon  t.  Mar- 
tin, 58  Mo.  575. 

Jurisdiction  is  wholly  statutory. 

Uopkine  v.  Hopkins,  89  Wis.  167;  CooJcy. 
Cook,  56  Wis.  195,  48  Am.  Rep.  706;  Birkby 
V.  Solomons,  15  J\\.  120;  LeBairon  v.  LeBarron, 
85  Vi.  364. 

Personal  service  upon  the  defendant  Is  not 
necessary,  and  where  such  defendant  is  a  non- 
resident jurisdiction  may  be  bad  by  publica- 
tion, or  by  service  out  of  the  state,  which  i» 
the  same  in  legal  effect. 

Pennoyer  v.  Neff,  95  U.  S.  714, 24  L.  ed.  565; 
Oould  V.  Crow,  and  Ellison  v.  Martin,  supra;. 
Bur  ten  v.  Shannon,  115  Mass.  488;  Cooley^ 
Const.  Lim.  485. 

Each  of  the  states  has  the  power  to  deter- 
mine the  status  of  its  citizens  and  upon  what 
service  and  upon  what  condition  divorces  can 
be  granted  as  between  them. 

Hubbell  V.  HuhbeU,  8  Wis.  662,  62  Am.  Dec. 
702;  Beard  v.  Beard,  21  Ind.  821;  Cooley,. 
Const  Lim.  400,  408;  Bishop,  Mar.  &  Div. 
137;  Works,  Courts  and  Their  Jurisdiction, 
508. 

The  courts  of  Indiana  and  Missouri  say  that 
the  decrees  granted  as  between  its  own  resi- 
dents are  respected  in  other  states. 

Gould  V.  Crow,  57  Mo.  200;  Tolen  T,  Tolen^ 
8  Blackf.  407.  21  Am.  Dec.  748. 

All  jurisdictional  facts  need  not  appear  from 
the  petition,  and  it  in  sufficient  if  they  appear 
from  the  whole  record. 

Smith  V.  Smith,  48  Mo.  App.  612. 

The  question  whether  the  party  fa  or  is  not 
a  resident  is  one  of  fact. 

Cheeter  v.  WUson,  76  U.  B.  9  Wall.  108,  1^ 
L.  ed.  604. 

And  the  finding  upon  it  is  at  least  prima  facie 
evidence  of  the  existence  of  the  necessary  facta 
upon  a  collateral  attack. 

Ihid;  Waldo  Y.  Waldo,  52  Mich.  94;  Smith 
V.  Smith,  43  La.  Ann.  1140. 

Where  a  decree  has  been  obtained  by  fraud- 
ulent showing  as  to  the  residence  of  the  plain- 
tiff it  is  held  that  it  cannot  be  set  aside  on  ai» 
ordinary  bill  at  a  subsequent  term  of  tbe  court. 

Johnson  v.  Sherman,  15  Cal.  287,  76  Anu 
Dec.  482;  Greene  t.  Qrune,  2  Gray,  861, 61  Am. 
Dec.  454. 
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The  correct  0698  of  the  findings  as  to  the  resi- 
dence of  the  parties  necessary  to  give  the  court 
jurisdiction  will  not  be  inquired  into  collater- 
ally by  the  courts  of  another  state  in  the  ab- 
sence of  fraud. 

Kinnier  ▼.  Kinnier,  45  N.  T.  685,  6  Am. 
Rep.  182;  Reed  ▼.  Reed,  52  Mich.  117,  60  Am. 
Rep.  247;  Thompson  y.  Thompton,  91  Ala.  691, 
11  L.  R.  A.  448;  Freem.  Judgm.  §  124. 

Where  there  is  some  notice  although  defect- 
ive it  is  sufficient  to  sustain  a  Judgment  against 
a  collateral  attack. 

£lliott,  Appellate  Proc  %  882;  McAlpine  t. 
BuoeeUer,  76  Ind.  78;  Mvncey  ▼.  Joest,  74  Ind. 
409;  HufM  Y.  Oonduitt,  76  Ind.  698;  Stout  ▼. 
Woods,  79  Ind.  108;  Oppenkeim  ▼.  Pittsburgh, 
a  db  8t.  L.  R.  Co.  ^  Ind.  471;  MiUion  ▼. 
CatroU  County  Comrs,  89  Ind.  6;  Brcwn  t. 
Gof)U,  97  Ind.  86;  Jackson  ▼.  8taU,  Dyar,  104 
Ind.  616;  Barnes  r.  Shoemaker,  112  Ind.  612; 
Baiskett  ▼.  8taU,  Martindaie,  118  Ind.  682; 
Morrow  ▼.  Weed,  4  Iowa,  77,  66  Am.  Dec.  122; 
Bonsatl  ▼.  Isett,  14  Iowa,  809;  Hendrick  t. 
Whittemore,  106  Mass.  28;  Cook  v.  Darling,  18 
Pick.  898;  Callen  v.  Ellison,  13  Ohio  St.  446, 

82  Am.  Dec.  448;  Lawrence  County  Comrs,  y. 
HaU,  70  Ind.  469;  Broeaw  ▼.  Gibson  County 
Comrs.  78  Ind.  548;  MuUikin  t.  Bloomington, 
72  Ind.  161;  P&rter  v.  Stout,  78  Ind.  8;  MilUr 
▼.  Porter,  71  Ind.  521. 

Where  the  jurisdiction  of  the  court,  whether 
it  be  a  court  of  general  or  inferior  jurisdiction, 
depends  upon  the  facts  which  it  is  required  to 
ascertain  and  determine  by  its  decisions,  its 
finding  of  facts  showing  its  jurisdiction  is  con- 
clusive in  collateral  attack. 

Wells,  Jurisd.  §  61:  EvansviOe,  I.  d  0.  8. 
L.  R.  Go.  T.  EvansviOe,  16  Ind.  895;  DoweU  ▼. 
Lnhr,  97  Ind.  146;  Otisy.  De  Bo&rM61n±  581; 
Freem.  Judgm.  §g  522,  628;  Dequindre  ▼.  Wil- 
liams, 81  Ind.  444;  Muncey  v.  Joest,  74  Ind. 
409;  Porter  T.  Btout,  supra;  McCleary  v.  Mc- 
Cain, 2  Ohio  St.  871;  PeojOe,  Porter,  t. 
Rochester,  21  Barb.  656;  Wilson  v.  Jackson, 
10  Mo.  884;  Wesicott  ▼.  Brown,  18  Ind. 
88.      • 

There  is  no  difference  in  respect  to  the  pre- 
sumptions in  favor  of  the  judgment  of  a  court 
•of  general  jurisdiction  where  such  jurisdic- 
tion must,  under  the  statute,  be  acquired  by 
publication  or  by  personal  service  of  summons. 

St.  Louis  v.  Lanigan,  97  Mo.  176;  Works, 
Courts  and  Their  Jurisdiction,  160;  Applegate 
V.  Lexington  dt  C,  County  Min,  Co.  Ill  XT,  S. 
255.  29  L.  ed.  892;  Kempe  ▼.  Kennedy,  9  17.  S. 
5  Cranch,  178,  3  L.  ed.  70;  Voorhees  v.  Jack- 
son, Bank  of  United  States,  85  U.  S.  10  Pet. 
449.  9  L.  ed.  490;  Qrignon  v.  Astor,  48  U.  8. 
3  How.  819, 11  L.  ed.  288;  Harvey  ▼.  J^fler,  69 
U.  8.  2  Wall.  328.  17  L.  ed.  871;  Hall  ▼.  Law, 
102  U.  8.  461.  26  L.  ed.  217. 

Nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  court  but  that  which 
appears  to  be  so. 

Brown,  Jurisdiction  of  Courts,  52;  Cosset  t. 
Howard,  10  Q.  B.  458;  Guilford  v.  Low,  49 
Tex.  715;  Goar  v.  Maranda,  67  Ind.  889. 

Though  the  existence  of  any  jurisdictional 
fact  may  not  be  affirmed  upon  the  record  it 
will  be  presumed  upon  a  collateral  attack  that 
the  court,  if  of  general  jurisdiction,  has  acted 
correctly  and  with  due  authority,  and  its  judg- 
ment will  be  as  valid  as  though  every  fact 
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necessary    to  jurisdiction    afflrmatiYoly    ap- 
peared. 

Withers  v.  Patterson,  VFt  Tex.  491,  86  Am. 
Dec.  643;  Holmes  v.  CampbeU,  12  Minn.  221; 
Spaulding-y.  Baldwin,  81  Ind.  876;  Butcher  t. 
Bank  of  Brownstilte,  2  Kan.  70,  88  Am.  Dec 
446;  Reynolds  ▼.  Stansbury,  20  Ohio.  S44,  Si 
Am.  Dec.  459;  Bush  v.  Lindsey,  24  Oa.  245, 
71  Am. Dec.  117;  Hahn  v.  KeUy,  84  Cal.  891.  94 
Am.  Dec.  742;  Com  t.  Thomas,  9  GratL  823; 
WeUs  T,  Waterhouse,  22  Me.  131;  Ely  ▼.  Toll- 
man, 14  Wis.  29;  Potter  v.  MercftantsT  Bank, 
28  N.  Y.  656,  86  Am.  Dec.  273;  Amoid  v.  Nyt^ 
28  Mich.  286;  Smith  v.  Pomeroy,  2  DiU.  414; 
Foot  V.  Steiehs,  17  Wend.  488. 

When  a  judgment  of  a  court  of  a  sister  state 
is  duly  proved  in  a  court  of  this  state  it  is  en- 
titled here  to  all  the  effect  to  which  it  is 
entitled  in  the  courts  of  the  state  where  ren- 
dered. 

Hunt  V.  Hunt,  72  N.  T.  217;  Fergtuon  t. 
Crawford.  86  N.  Y.  611;  Moore  ▼.  Edgefidd,  32 
Fed.  Hep.  498;  Walker  v.  Sleight,  80  Iowa. 
310;  Harshey  v.  Blackmarr,  20  Iowa,  161.  89 
Am.  Dec.  520;  Ferguson  ▼.  Teel,  82  Va.  690; 
Jordan  v.  ^rown,  71  Iowa,  421;  Shelton  v. 
Titfln,  47  U.  S.  6  How.  163.  12  L.  ed.  387; 
Wdeh  V.  Sykes,  8  111.  197,  44  Am.  Dec.  689; 
Tfiompson  v.  Bmmert,  15  111.  415;  Chapman  v. 
Austin,  44  Tex.  188:  Napton  v.  Leaton,  71  Me. 
358;  Great  West  Min.  Co.  T.  Woodmas  of  Ash- 
ton  Min.  Co.  12  Colo.  46. 

In  cases  of  attacks  on  judgmento  in  rem 
where  the  attack  is  sought  to  be  made  collater- 
ally the  rule  applies  in  all  cases. 

Blaisdell  ▼.  Pray.  68  Me.  278;  BaUebury  t. 
Salisbury,  92  Mo.  688;  Bseig  ▼.  Lower,  190  Ind. 
244;  Quarl  v.  Abbett,  102  Ind.  233,  62  Am. 
Rep.  662;  Brown  v.  Gdble,  97  Ind.  86;  Terrs 
Haute  V.  Beach,  96  Ind.  148;  MeCormiek  v. 
Webeler,  89  Ind.  105;  Thompmm  v.  MeCorkle, 
136  Ind.  491;  Sehissd  ▼.  Dickson,  129  Ind.  189; 
Den,  Vanderveere,  ▼.  Gaston,  24  N.  J.  L. 
818. 

In  the  case  of  an  absolute  divorce  the  woman 
after  the  man's  death  is  not  his  widow. 

Burf^s  Claim,  11  Ops.  Atty.  Gen.  1:  dnrke 
▼.  Lett.  11  III.  105;  WhitseU  v.  Mills,  6  Ind. 
229;  Chenowith  v.  Ohenowith,  14  Ind.  2;  Billan 
V.  Hercklebrath,  23  Ind.  71;  Hunt  v.  Thompson, 
61  Mo.  148;  Dobson  ▼.  BuHer,  17  Mo.  87;  Rey- 
nolds V.  Reynolds,  24  Wend.  198;  LanMn  v. 
Knapp,  20  Ohio  St.  464;  Rice  v.  Lumley,  16 
Ohio  St.  596;  Wait  r.  Wait,  4  N.  Y.  95;  Allen 
V.  McCuUough,  2  Heisk.  174,  5  Am.  Rep.  27. 

A  final  decree  of  divorce  settled  all  property 
rights  of  the  parties  and  bars  all  subsequent 
action  by  either  party  to  determine  any  aues* 
tion  of  alimony  or  property  righta  wnich 
might  have  been  settled  by  such  a  decree  and 
a  decree  on  service  by  publication  is  as 
effectual  as  where  personal  service  is  made. 

Roe  V.  Roe,  52  Kan.  724;  Schonler,  Dom 
Rel.  3d  ed.  g  221;  Dobson  v.  Butler,  supra;  4 
Kent,  Com.  53,  note  54;  Given  t.  Marr.  27 
Me.  212;  Wheeler  ▼.  Hotchkiss,  10  Conn.  225; 
Calame  ▼.  Calame,  24  N.  J.  £q.  440;  Hunt  v. 
Tftompson,^\  Mo.  148;  Schouler,  Husb.  &  W. 
§  559;  Rice  v.  Lumley,  supra;  Behrley  ▼.  Behr- 
ley,  93  Ind.  255;  Rose  t.  Rose,  93  Ind.  179; 
jfieholson  v.  Nicholson,  113  Ind.  131;  FUehU  v. 
FUMi,  1  BUckf.  360,  12  Am.  Dec.  251:  Wit- 
liams  T.  WiUiams,  13  Ind.  523;  SulUvan  t. 
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Learrud^  49  Ind.  255;  Moon  v.  Baum,  68  Ind. 
194;  Schouler.  Dom.  Rel.  f  221. 

It  makes  no  differeDce  for  whose  fault  the 
divorce  was  granted. 

CcUame  y.  Caltime,  mipra;  Gleaion  t.  Brmer- 
mm,  51  N.  H.  4^Hi\  Hunt  ▼.  Thompson,  Bum  v. 
Botey  and  Behrley  ▼.  Behrley,  supra. 

With  such  divorce,  courtesy  and  dower  and 
all  marriage  estates  during  coverture  cease,  as 
does  the  provision  made  for  a  wife  during  cov- 
erture. 

6  Am.  &  Eng.  Enc.  Law,  pp.  889,  840,  and 
cases  there  cited;  2  Nelson,  EHvorce,  §  1088. 

The  husband  may  contract  with  his  wife  for 
her  relinquishment  of  her  interest  in  his  estate. 

HoOoweU  V.  Simonson,  21  lod.  898;  Button 
▼.  Button,  80  Ind.  452;  TJiomm  v.  Brown,  10 
Ohio  St.  247;  Bandies  y.  H'lndles,  68  Ind.  93; 
Barron  v.  Barron,  24  Vt.  875;  Jones  v.  Clifton, 
101  U.  S.  225,  25  L.  ed  908;  Sims  ▼.  BiekeU, 
85  Ind.  181.  9  Am.  Rep.  679;  Shepard  v.  8hep- 
ard,  7  Johns  Ch.  57,  11  Am.  Dec.  396;  14 
Am.  &  Eng.  Enc.  Law,  p.  567;  9  Am.  &  Eng. 
Enc.  Law,  pp.  793,  798;  Barron  v.  Barron, 
supra;  Tennison  t.  Tennison,  46  Mo.  77. 

Howardt  J.,  delivered  the  opinion  of  the 
court; 

This  was  an  action  for  partition,  brought  by 
appellant  against  appellee,  asking  that  one 
third  in  value  of  certain  lands,  described  in  the 
complaint,  and  formerly  owned  by  Jacob  Hil- 
bish,  deceased,  be  set  apart  to  her  as  surviving 
wife  of  said  decedent,  said  lands  having  been 
eonveved  bv  her  said  husband  during  their 
marriage  without  her  having  joined  in  such 
convej'ance.  The  appellee  answered  in  gen- 
eral denial,  and  a|so  filed  a  cross-corn pmint 
asking  to  quiet  bis  title  to  the  lands  claimed  by 
appellant  The  court,  at  the  request  of  the 
parties,  made  a  special  finding  of  the  facts  in 
the  case,  from  which  it  appears:    That  the  ap- 

g>11ant  and  her  said  former  husband,  Jacob 
ilbish,  were  married  in  Union  county,  Penn- 
sylvania, in  1889,  removing  to  Elkhart  county, 
Indiana,  in  1874,  where  appellant  has  ever 
since  resided;  that  appellant  and  the  said  Jacob 
Hilbtsh  ceased  to  live  together  as  husband  and 
wife  in  1877;  that  on  February  24, 1877,  ap- 
pellant  brought  suit  for  divorce  and  alimony, 
to  which  the  said  Jacob  filed  a  cross-complaint, 
which  complaint  and  cross  complaint  were  dis- 
missed Octobers,  1877;  that  on  March  18, 1878. 
appellant  filed  her  complaint  against  her  said 
husband,  on  an  account  for  money,  to  the 
amount  of  $6,000.  which  she  claimed  to  have 
loaned  him  at  various  timt^s  during  their  mar- 
riage; that,  pending  said  last  suit,  on  May  80, 
1878,  the  parties  entered  into  the  following 
agreement:  "This  agreement  witnesseth  that 
said  Jacob  Hilbish  and  Susannah  Hilbish.  be- 
ing husband  and  wife,  and  there  being  irrecon- 
cilable differences  between  them,  bv  reason  of 
which  they  have  separated,  and  do  not  con- 
template again  living  together  as  husband  and 
wife,  and  as  a  proper  and  just  division  of  their 
property,  the  said  J^cob  has  this  day  conveyed 
to  the  said  Susannah  Hilbish  100  acres  of  land 
in  Sec.  4,  T.  a6  N.  R.  6  E..  in  Elljhart  county, 
Indiana:  Now,  therefore,  the  said  Jacob  Hil- 
bish agrees  to  remove  from  said  lands  all  en- 
cumbrances, and  deliver  the  same  to  the  said  ^       . ^ , 

Susannah  Hilbish,  together  with  all  the  corps,  |  and    ''"the  consideration  of  the  same  being  a 
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buildings,  and  appurtenances  thereunto  belong- 
ing, free  from  all  encumbrances,  and  when 
such  encumbrances  are  removed  the  said  Su- 
sannah shall  accept  the  said  deed  and  lands  in 
full  of  all  claim  upon  said  Jacob,  either  for 
moneys  heretofore  loaned  him,  or  other  de- 
mands against  him,  and  in  full  of  all  her  in- 
choate rights  or  contingent  rights  in  his  prop- 
erty, as  his  wife  or  as  his  widow,  if  she  should 
survive  him,  and  in  full  of  all  her  claims  upon 
him  for  her  future  support  and  maintenance; 
and  she  hereby  releases  him  and  his  estate  from 
all  demands  and  claims  in  anv  way  arising  out 
of  anv  of  said  nuitters.  It  is  further  agreed 
that  tike  suit  now  pending  in  the  Elkhart  cir- 
cuit court  shall  be  dismissed  at  the  costs  of  the 
defendant  herein,  and  that  the  said  Susannah 
shall  not  hereafter  contract  any  debts  against 
the  said  Jacob,  nor  look  to  him  in  any  manner 
for  her  support  or  expenses,  and  that  a  separa- 
tion between  the  said  parties  Is  hereby  effected 
by  mutual  consent.  And,  in  consideration  of 
the  premises,  the  said  Jacob  Hilbish  herebv 
agrees  to  and  does  release  and  surrender  all  his 
rights,  inchoate  and  contingent,  in  the  said 
real  estate  so  conveyed  to  the  said  Susannah 
Hilbish,  and  in  and  to  all  her  separate  estate 
or  property  that  she  now  has  or  may  have  or 
become  seised  of  hereafter;  and  hereby  releases 
her  and  her  estate,  if  he  should  survive  her, 
from  all  demands  for  services  and  earnings,  and 
all  claims,  contingent  or  otherwise,  by  reason 
of  the  said  marital  relations  between  themr. 
The  intent  of  this  agreement  being  that,  as  to 
all  the  property  hereafter  acquired  or  now 
owned  by  either  of  said  parties,  the  same  shall 
be  free  from  all  claims  by  the  other,  either 
while  they  live  or  after  either  of  them  may 
die."  The  court  further  finds:  That,  in  mak- 
ing said  agreement,  said  Susannah  Hilbish  was 
represented  by  Judge  J.  D.  Osborne,  as  her 
attomev,  and  said  tfacob  Hilbish  was  repre- 
sented by  Judge  H.  D.  Wilson,  as  his  attomev, 
and  said  agreement  was  fairly  and  intelligently 
entered  into;  that,  on  said  day,  and  prior 
thereto,  said  Jacob  Hilbish  was  the  owner  of 
the  lands  described  in  the  complaint,  then  of 
the  value  of  $7,000,  and  the  100  acres  described 
in  said  agreement,  then  of  the  value  of  |9,000, 
and  encumbered  to  the  amount  of  $4,496,  and 
was  the  owner  of  other  lands,  in  Goshen,  In- 
diana, and  in  Ohio  and  Pennsylvania,  worth 
over  ^22, 000,  besides  real  estate  in  Missouri 
and  Kansas;  that  he  was  at  said  time  indebted 
in  the  sum  of  $10,000:  that  appellant's  claim 
in  the  said  suit  then  pending,  and  all  the  prop- 
erty of  the  said  Jacob  HiUiish.  as  well  as  his 
said  indebtedness,  were  considered  in  making 
said  agreement,  and  it  was  estimated  and  con- 
sidered by  the  parties  thereto  that  the  said  100 
acres  of  land  described  in  the  agreement  was  a 
reasonably  fair  provision  for  said  Susannah  as 
the  wife  of  said  Jacob  Hilbish  at  that  time,  and 
she  di.smissed  her  said  suit  against  liim;  that 
on  said  day,  and  in  pursuance  of  said  agree- 
ment, the  said  Jacob  Hilbish  conveyed  to  said 
Susannah  said  100  acres, by  warranty  deed,  stat- 
ing therein  that  said  land  was  conveyed  to  her 
"as  her  own  separate  property,  with  full  power 
and  authority  to  sell,  convey,  or  encumber  the 
same  by  her  own  separate  deed  and  contract, 
in  every  respect  as  though  she  were  unmarried/' 
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final  settlement  and  adjustment  of  the  prop- 
erty rights  bciween  the  grantor  and  tbe  grantee 
upon  the  separation  this  day  effected  Mtween 
them";  that  the  said  Jacob  Hilbish  fully  per- 
formed all  the  stipulations  of  said  agreement 
on  his  part,  except  the  payment  of  a  small 
amount  of  taxes  on  said  land;  that  tbe  appel- 
lant, on  said  day,  and  by  virtue  of  said  agree- 
ment and  deed,  took  possession  of  the  saia  100 
acres,  and  has  ever  since  been  in  possession 
thereof,  claiming  the  same  as  her  own;  that  on 
January  ftS,  1»79,  the  said  Jacob  Hilbish,  by 
his  deed,  appellant  not  joining,  conveyed  the 
land  described  in  the  complaint  for  $6,000,  un- 
der which  deed,  through  mesne  conveyances, 
appellee  claims  title  to  the  land,  having  pur- 
chased the  same  for  $7,000,  and  gone  into  pos- 
session; that  on  January  10,  1894.  appellan*  "t- 
ecuted  a  power  of  attorney  to  one  James  hil- 
bish, authorizing  him  to  recover  for  her  inter- 
est as  surviving  wife  or  widow  in  any  and  all 
lands  owned  by  the  said  Jacob  Hilbish,  this 
suit  being  brought  February  18,  1S95;  that  the 
appellee  bad  no  notice  of  the  execution  of  said 
power  of  attorney  until  the  summons  in  this 
cause  was  served  upon  him,  other  than  that, 
before  purchasing  the  land,  in  1888,  appellant's 
son  informed  him  that  bis  mother  claimed  an 
interest  in  the  land;  that  at  the  May  term,  1879, 
of  tbe  Elkhart  circuit  court,  Jacob  Hilbish  filed 
his  complaint  for  divorce,  to  which  said  Su- 
sannah filed  her  answer  and  cross-complaint, 
^hich  complaint  and  cross-complaint  were 
both  dismissed;  that  in  the  summer  of  1879, 
Jacob  Hilbish  removed  to  DhvIcss  county, 
Missouri,  where  be  resided  for  five  years,  then 
moving  to  Ohio,  where  he  lived  three  years, 
after  which  he  returned  to  Daviess  county, 
Misi^ouri,  where  he  continued  to  reside  until 
his  death,  August  16,  1898;  that  on  December 
81,  1880,  Jacob  Hilbish  filed  his  petiUon  for  a 
divorce  against  appellant,  in  Daviess  county, 
Missouri;  that  on  tbe  seventh  day  of  the  Febni- 
ary  term,  1881,  of  said  court,  an  Interlocutory 
decree  of  divorce  was  granted  on  said  petition, 
and  at  tbe  June  term,  1881,  of  said  court,  "a 
Judgment  and  decree  of  divorce  was  rendered 
and  entered  of  record  by  said  court,  in  said 
cause  of  Jacob  HiUnsh  v.  Susannah  EilbUh^ 
granting  the  said  Jacob  Hilbish  a  divorce  from 
tbe  bonds  of  matrimony  exist inir  between  said 
Jacob  Hilbish  and  Susannah  Hilbish,  and  that 
said  judement  remains  in  full  force."  The 
full  proceedings  of  the  action  for  divorce  in 
Daviess  county,  Missouri,  are  set  out  in  the 
special  findings,  as  are  also  the  statutes  of 
Missouri  in  relation  thereto.  The  conclusions 
of  law  made  by  the  court  on  the  special  find- 
ings of  farUwere:  "(1)  That  the  plaintiff  is 
not  I  he  widow  or  surviving  wife  of  said  Jacob 
Hilbish,  and  is  not  entitled  to  recover  on  her 
complaint;  (2)  that  defendant  is  the  owner  of 
the  land  described  in  the  complaint  and  cross- 
complaint,  and  that  his  title  thereto  should  be 
quieted;  (8)  and  that  defendant  should  recover 
of  plaintiff  his  costs."  The  errors  assigned  on 
this  appeal  and  discussed  by  counsel  call  in 
question  tbe  correctness  of  the  conclusions  of 
law. 

It  is  first  insisted  bv  appellant  that  'it  is  not 
found  by  the  court  that  the  apparent  decree  of 
the  Missouri  court  is  h  decree  or  ludgment  of 
any  court,  nor  that  it  was  ever  rendered  by  that 
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or  any  other  court,  nor  that,  if  such  a  Judg 
ment  ever  existed,  it  was  si  ill  in  force  at  tuv 
death  of  Jacob  Hilbish."  We  confess  thai  we 
are  unable  to  understand  this  contention  of 
counsel.  The  proceedings  of  tbe  Missouri 
court  are,  as  we  have  said,  set  out  fully  in  tbe 
findings.  In  addition,  as  we  have  also  shown, 
the  court  expressly  finds  that  "a  ludgment 
and  decree  of  divorce  was  rendered  and  en- 
tered of  record  by  said  court  in  said  cause.  . 
.  .  and  that  said  judgment  remains  in  full 
force."  Moreover,  counsel  admit  that  the  set 
ting  forth  in  the  findings  of  the  proceedings  in 
the  Missouri  court  and  of  the  Missouri  statutes 
^indicates  that  the  trail  court  had  evidence 
before  it  from  which,  if  not  controverted  or 
disproved,  it  mieht  have  found  one  way  or  the 
other  on  the  question."  What  further  would 
counsel  have?  It  is  said  that  the  Missouri 
statute  reouires  anafiBdavitof  nonresidence,  in 
case  of  puDlication  of  notice  to  defendants  in 
divorce  proceedings,  or  of  ser\in;  such  defend- 
ants personally,  when  thev  Kne  not  residents 
of  the  state  of  Missouri,  and  that  it  does  not  ap- 
pear from  the  record  that  such  affidavit  was 
ever  filed.  But  in  its  interlocutory  Judgment 
the  Missouri  court  held  that  the  appellant,  de- 
fendant in  that  suit,  was  duly  summoned  as 
tbe  law  directs;  while  the  summons,  served 
in  Pennsylvania,  with  its  proof  of  service,  was 
in  fact  duly  made  as  required  by  the  statute 
in  case  of  nonresidents.  That  Is  quite  suffi- 
cient to  withstand  this  collateral  attack  upon 
the  judgment  of  the  Missouri  court.  Like  an- 
swer may  be  made  to  tbe  objection  that  it  was 
not  shown,  in  the  petition  for  divorce,  that 
Jacob  Hilbish  was  at  the  time  a  resident  of 
Daviess  county,  Missouri.  The  court,  by  its 
finding  and  decree,  passed  lilso  upon  that  ju- 
risdictional fact,  and  the  same  will  not  here  be 
called  in  question.  In  1  Blacken  Judgments, 
g  240,  the  author,  citing  BunuieadY.  liead,  81 
Barb.  669.  says:  "Where  the  Judicial  tribu- 
nal has  general  jurisdiction  of  the  subject-mat- 
ter of  tbe  controversy  of  investigation,  and  the 
special  facts  which  give  It  the  right  to  act  in  a 
particular  case  are  averred,  aira  not  conirD- 
verted,  upon  notice  to  all  proper  parties.  Juris- 
diction is  dcauired,  and  cannot  be  assailed  in 
any  collateral  proceeding."  In  1  Freeman  on 
JudgmenU,  g  127,  it  is  said,  citing  cases:  ''The 
position  is  taken  that  presumptions  of  regular- 
itv  are  applicable  to  the  proceedings  of  courts 
of  record,  not  because  of  the  particular  means 
which  those  tribunals  happen  to  employ,  un- 
der the  authority  of  the  law,  for  the  purpose 
of  acquiring  jurisdiction  over  the  defendant, 
but  because  of  the  high  character  of  the  courts 
themselves;  and  that  this  character  is  essen- 
tially the  same  in  all  cases,  irrespective  of  the 
methods  emploved  in  the  service  of  process. 
Therefore  the  fact  that  the  afiSdavit  required 
by  law  to  precede  and  authorize  the  order  for 
publication  does  not  appear  from  tbe  record 
will  not  make  tbe  Judgment  vulnerable  to  col- 
lateral attack."  Appellant's  authorities  only 
go  to  show  that  a  defendant,  brought  in  by 
notice  by  publication  only,  or  by  personal  serv- 
ice in  another  state,  which  is  equivalent  to 
notice  by  publication,  cannot  suffer  a  personal 
Judgment.  If,  however,  such  notice  is  given 
to  a  nonresident  defendant  in  a  diTorce  pro- 
ceeding, as  is  provided  by  the  statutes  of  the 
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state,  tbe  Indgment  of  diTorce  will  be  eecuie 
against  collateral  attack.  Socb  Judgment  acta 
upon  tbe  marriage  status  of  tbe  parties:  and 
tbe  court,  baying  Jurisdiction  of  tbe  plaintiff, 
bos  power,  after  notice  given  to  parties  in  in- 
terest, to  determine  tbe  status  of  sucb  plaintiff. 
Tbe  court  acts  by  yirtue  of  tbe  ciiizeosbip  of 
tbe  party  before  it;  and,  tbe  marriage  relation 
of  tbe  plaintiff  being  dissolved,  tbe  parties  are 
no  longer  busband  and  wife. 

But  it  is  furtber  contended  by  appellant  tbat, 
even  if  the  decree  of  divorce  rendered  by  tbe 
circuit  court  of  Daviess  county,  Missouri, 
sbould  be  held  valid,  still,  tbat  court  not  hav- 
ing acquired  Jurisdiction  over  tbe  person  t^r 
property  of  Appellant,  sucb  Judgment  or  decree 
oould  not  affect  any  property  rights  which  ap- 
pellant might  have  in  this  state.  And  §  2660, 
Kev.  Stat.  18d4  (Rev.  SUt  1881,  §  2499),  tbat 
no  act  of  tbe  busband  without  his  wife's  assent, 
and  no  disposition  of  bis  property  "by  virtue 
of  any  decree,  execution,  or  mortgage  to 
which  she  sball  not  be  a  party  (ex- 
cept as  provided  otherwise  In  this  act) 
shall  prejudice  or  extinguish  tbe  right 
of  tbe  wife  to  ber  third  of  bis  lands  or  to 
her  Jointure,  or  preclude  ber  from  tbe  recov- 
ery thereof,  if  otherwise  entitled  thereto,"  is 
cited  in  support  of  sucb  contention;  citing  also, 
Ois9om  V.  Moore,  106  Ind.  296,  56  Am.  Hep. 
743;  Van  Fleet,  Collateral  Attack  ,g^  890,  891, 
and  other  autboiities  there  referred  to.  But 
appellant  was  a  party  to  tbe  decree  of  divorce, 
all  iiougb,  being  served  only  with  constructive 
notice,  no  Judgment  could  be  rendered  against 
ber.  However,  by  §§  1060.  1061,  Rev.  Stat. 
1894  (Rev.  Stat.  1881,  §^  1048,  1049),  it  is  pro- 
vided that  "the  divorce  of  one  party  shall  fully 
dissolve  tbe  marriage  contract  as  to  both,"  and 
also  tbat  "a  divorce  decreed  in  any  other  state, 
by  a  court  having  Jurisdiction  thereof,  shall 
have  full  effect  in  this  state."  It  would  seem 
therefore,  that  appellant,  not  being  tbe  surviv- 
ing wife  of  Jacob  Milbisb,  could  not,  accord- 
ing to  tbe  statutes  of  this  state,  have  any  rights 
in  bis  property  by  virtue  of  any  marrfaise  re- 
lation with  him  during  bis  lifetime.  Fletcher 
V.  Monroe  (at  this  term)  48  N.  E.  1063.  The 
Missouri  court  did  not  attempt  any  adjudica- 
tion upon  her  rights  or  property  in  this  state. 
But  that  court,  after  Jurisdiction  duly  bad,  did 
determine  tbe  status  of  her  former  husband, 
Jncob  Hilbisb,  and  did  decree  a  divorce  to 
him.  thus  severing  tbe  marriage  bond  tbat 
united  him  to  appellant.  By  force  of  our  stat- 
utes, above  quoted,  it  would  seem  tbat  the 
same  consequences  followed  tbat  would  have 
followed  if  the  decree  bad  been  rendered  in 
this  state. 

But,  even  If  the  property  rights  of  the  par- 
ties were  not  fixed  by  tbe  decree  of  divorce, 
still  we  think  tbat  the  postnuptial  contract 
shown  in  tbe  special  finaines  would  lie  suffi- 
cient to  support  tbe  conclusions  of  law  in  favor 
of  appellee.  By  that  contract  the  appellant  re- 
ceived 100  acres  of  land,  worth  |9,0()0,  as  in  full 
of  all  claims  of  appellant,  present  or  prospect- 
ive, upon  her  husband  or  bin  estate,  including 
any  inchoate  or  contiojrent  interest  she  might 
have  as  his  surviving  wife.  This  contract  was 
found  by  the  parties  at  the  time  to  be  ber  fair 
•bare  of  the  estate,  taking  into  account  all  ber 
httsba nd's  property  and  all  his  debts.    She  was, 
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in  that  negotiation  and  contract,  represented 
by  able  counsel,  and  it  would  seem  that  all  ber 
rights  were  fully  protected.  It  is  the  policy 
of  tbe  law  that  such  Just  and  fair  provisions 
for  tbe  wife's  support  shall  be  respected  and 
carried  into  effect.  In  case  of  a  suit  for  di- 
vorce or  alimony,  tbe  law  requires  tbat  such  pro- 
vision shall  be  made  for  the  wife;  and  when  a 
voluntary  agreement  is  made,  either  before  or 
after  marriage,  if  it  is  in  all  respects  fair  and 
adequate  in  proportion  to  the  husband's  prop- 
erty >  the  contract  will  be  maintained.  Rtm- 
dleiY.  Bandies,  63  Ind.  98.  In  HoUowelly. 
Simoneon,  21  Ind.  898,  it  was  said:  "We  un- 
derstand it  to  be  well  settled,  upon  ample  au 
thority ,  tbat  a  relinquishment  of  dower  by  the 
wife,  the  husband  being  then  alive,  is  a  good 
and  valuable  consideraUon  for  a  conveyance 
by  the  husband,  or  procured  by  him,  to  tbe 
wife,  of  property  which  may  be  considered  but 
a  fair  equivalent,  and  that  the  same  will  be 
viewed  as  valid,  or  not,  as  it  may  be  shown  to  be 
fair  or  fraudulent;  and  tbe  oomparatiYe  value  of 
the  respective  estates  and  interests  may  be 
taken  into  consideration.  Lev.  146;  MeOann 
V.  Letcher,  8  B.  Mon.  826;  Ward  v.  ShaiUt. 
2  Ves.  Sr.  16;  Atheriy.  Mar.  Sett.  162."  This 
statement  of  the  law  is  quoted  and  approved  in 
Brown  v.  Batolinga,  72  Ind.  605,  where  it  is 
held  that  an  agreement  by  a  husband  to 
convey  certain  lands  to  his  wife  in  considera- 
tion that  she  would  relinquish  her  inchoate  in- 
terest in  his  lands,  which  she  did,  is  valid,  even 
though  sucb  agreement  is  not  in  writing. 
And  in  Jarboe  v.  Severing  85  Ind.  496,  this 
court  said:  "The  release  by  a  wife  of  her  in- 
choate interest  in  her  husband's  real  estate  may 
be  a  valuable  consideration.  EoUaioeU  v. 
Simonson,  21  Ind.  898:  Brown  ▼.  BawUnge,  72 
Ind.  505.  In  Far f cell  v.  Johnston,  34  Mich. 
842,  it  is  said:  *It  has  always  been  held  tbat  a 
release  by  a  wife  of  an  interest  which  was 
within  her  own  option  to  release  or  not— as,  for 
example,  a  right  of  dower— is  a  valuable  con- 
sideration, which  will  support  a  postnuptial 
settlement,  and  therefore  will  suffice  for  any 
other  purpose."*  See  also,  Copeland  v.  Cope- 
land,  89  Ind.  29;  Worley  v.  8ipe,  111  Ind.  238. 
In  Button  v.  Button,  80  Ind.  452,  Chief  Justice 
Ray  speaking  for  tbe  court,  it  was  said  tbat  the 
following  instruction  fairly  stated  tbe  law  and 
sbould  have  been  given:  "Tbat  where  a  parol 
agreement  made  tStween  busband  and  wife  in 
view  of  separation,  and  fully  executed  on  tbe 
part  of  tbe  husband,  wholly  for  a  considera- 
uon  which,  in  tbeligbtof  all  tbe  efarcumstances 
of  tbe  parties  at  tbe  time  tbe  contract  is  made, 
is  fair,  reasonable,  and  just,  the  contract  will 
be  upheld."  Tbat  such  a  contract  between 
busband  and  wife,  when  fair  to  all  parties, 
will  be  upheld  in  equity,  see  Simi  v.  Bickete, 
85  Ind  181,  9  Am.  Kep.  679;  9  Am.  &  Eng. 
Enc.  Law,  p.  792;  14  Am.  &  Eng.  Enc.  Law. 
p.  552,  and  auihorities  cited  in  notes.  The 
contract  in  tbe  case  at  bar  was  found  by  the 
court  to  have  been  made  in  vie^  '^f  all  the 
property  of  Jacob  Hilbiih,  and  iVi  t  **'  was  es- 
timated and  considered  by  the  p  itlat  hereto 
that  said  100  acres  of  land,  descriuu  in  said 
agreement,  was  a  reasonably  fair  provision  for 
said  Susannah  as  the  wife  of  said  Jacob  Hil- 
bisb at  tbat  time."  Tbe  contract  was  in  writ- 
ing, made  with  the  advice  of  eminent  counsel, 
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was  "in  view  of  separation/'  was  "fair  to  all 
the  parties,"  was  received  by  her  in  full  of  all 
demands  against  him,  "and  in  full  of  her  in- 
choate rights  or  contingent  rights  in  bis  prop- 
erty as  his  wife  or  his  widow.  Th«  contract 
has  never  been  rescinded.  She  still  holds  the 
land  conveyed  to  her  by  virtue  of  the  terms 
of  the  contract.  She  has  made  no  election,  as 
provided  in  §  28«5,  Rev.  Stat.  lb»4  (Rev.  8  at. 
1881.  §  2604),  even  if  this  were  a  jointure  for 
her  use,  and  such  election  might  be  made. 
We  see.  therefore,  no  reason  why  this  contract 
and  deed  of  settlement  should  not  be  upheld, 
without  considering  the  question,  if  any  there 


be,  as  to  the  etfect  upon  appellant's  rigbts  of 
the  decree  of  divorce  granted  to  her  hoslHind 
in  Daviess  county,  Missouri. 

The  second  and  third  conclusions  of  law. 
being  in  favor  of  appellee,  were  clearlv  correct, 
and  quite  sufficient  to  sustain  the  judgment  of 
the  court.  "If  the  ultimate  judgment  deals 
justly  with  the  parties,  gives  to  each  his  legal 
rights  and  is' sustained  by  the  facts  appearing 
in  the  special  finding  an  error  in  one  of  the 
conclusions  of  law  will  not  justify  a  reTcraal." 
SiauUr  V.  Favorite.  107  Ind.  291.  67  Am.  Bep. 
106;  Waters  v.  Lf/on,  141  Ind.  17a 

judgment  termed. 
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1  •   The  ftbct  that  some*  or  a  majority,  of 
the  directors  of  two  oorporations  are 


Note.— Contrarta  bettoeen  corporations  havfna  com- 
mon dUrtdjorB  or  oJfiearB, 

a.  Validiiv  in  oeneraL 

h,  Ratiftcation. 

o.  When  one  ctfnpany  eorUroils  the  other. 

d.  Lack  of  eoneUieration:  tranMCtions  out  ef  the 

wmdl  course  of  buninees, 

e.  Actunllraud  or  unfa4r  advantage  to  dUreetors. 

t.  Premimption  ae  to  u^fainiees, 

a.  VaiUdtty  in  genetvL 

The  doctrine  of  the  main  case  of  8av  BtBGO, 
OuD  TowH,  ft  PAcmo  Bbaoh  B.  Co.  V.  PAoono 
Beach  Go.  has  not  heen  uniformly  adopted  by  the 
courts,  but  may  be  now  said  to  be  fully  established 
in  most  Jurlsdiotions.  In  California  the  doctrine 
bad  been  fully  declared  also  In  the  case  of  Pauly  v. 
Pauly.  107  Cal.  8,  referred  to  at  some  length  in  the 
present  case. 

The  fact  that  two  oorporations  have  substantially 
the  same  directors,  who  were  active  agents  nego- 
tiatlDg  the  contract,  does  not  render  a  contract 
void  but  at  most  merely  voidable  and  subject  to 
ratillcation.  Coe  v.  Bast  ft  W.  B.  Co.  58  Fed.  Bep. 
IS81.  The  rule  is  applied  to  the  construction  of  a 
railroad  by  one '  corporation  for  another,  also  to  a 
lease  of  a  railroad  by  one  corporation  to  another. 

In  the  abeence  of  fraud  or  bad  faith,  a  contract 
between  two  corporatioos  is  not  invalid  because 
the  directors  of  one  company  are  also  Interested  in 
the  other.  Genesee  ft  W.  V.  B.  Co.  v.  Betsof  Mln. 
Co.  15  Misc.  187. 

The  fact  that  the  same  persons  are  directors  In 
both  cnrparations  when  a  contract  Is  made  be- 
tween them  does  not  of  itself  render  the  transac- 
tion fraudulent,  althoutrh  it  is  well  calculated  to 
arouse  Busptcion  and  call  for  a  rigid  and  severe 
scrutiny.  Boy  ft  Co.  y.  Scott,  H.  ft  Co.  11  Wash. 
899. 

The  fact  that  some  directors  are  common  to  both 
corporations  making  a  contract  with  each  other, 
and  that  some  persons  have  large  interests  in  both, 
does  not  render  the  contract  invalid  as  matter  of 
law,  but  an  actual  fraudulent  intent  must  be 
shown.  Union  P.  B.  Co.  v.  Credit  Mobllier,  185 
Mass.  387. 

S8  L.  R  A. 


common  to  both,  does  not  make  a  ooiitraotbe» 
tween  the  companies  absolutely  void  or  prevent 
its  ratification. 

8.  Batifieation  of  a  contract  between 
corporations  havina:  common  directon 

Is  shown  where  one  company  has  entirely  per- 
formed its  part  of  the  contract,  and  the  other  has 
performed  a  part  of  it  and  cannot  restore  any- 
thing or  place  the  other  party,  in  whole  or  in  part, 


The  most  that  can  be  said  of  the  transaction 
when  directors  of  one  company  sit  as  directors  of 
another  in  making  a  contract  between  the  two 
companies  Is  that  such  acts  will  be  scrutinlaed  with 
the  utmost  care,  that  the  greatest  good  faith  must 
be;  exercised,  and  that  if  on  a  proper  proceeding 
had  for  that  purpose  it  should  appear  that  undue 
advantage  was  taken  by  one  company  of  the  other 
the  agreement  would  be  unhesitatingly  set  aside 
by  the  court.  Langan  v.  Franoklyn,  28  AbU  N.  GL 
lOB. 

The  Identity  of  stockholders  and  oflloerB  in  two 
oorporations  does  not  make  the  companies  legally 
identical,  but  merely  suggests  and  requires  more 
careful  scrutiny  of  their  tiansactlona  with  each 
other.  Davidson  v.  Mexican  Nat.  B.  Go.  68  Fed. 
Bep.  868.  This  was  held  in  respect  to  the  validity 
of  a  debt  from  a  railroad  company  to  a  oonstruo- 
tlon  company  which  built  the  road,  and  a  debt 
therefor  was  held  valid. 

The  claim  that  a  lease  of  a  railroad  was  void  be- 
cause some  of  the  directors  of  the  lessee  company 
was  also  Interested  In  the  lessor  is  said  by  Mr.  Jos- 
tice  Harlan,  In  Jesup  v.  Blloois  C.  R.  Co.  48  Fed. 
Bep.  483,  to  be  the  ^fundamental  error**  in  the 
arguments:  and  he  says  that  even  if  a  majority  of 
the  directors  approving  the  lease  held  such  rela- 
tion to  the  lessor  company  the  lease  would  not  be 
void.  Therefore  acquiescence  In  the  lease  for 
twenty  years  was  held  sufficient  to  prevent  Its  re- 
scission. 

The  theory  that  directors  of  a  corporation  who 
are  also  directors  of  another  corporation  are  In- 
competent to  vote  on  a  contract  between  the  two 
companies  Is  said,  in  Bill  v.  Western  U.  Teieg.  Oow 
16'Fed.  Rep.  14,  to  confound  the  distinction  kietweeo* 
want  of  power  and  abuse  of  power. 

A  contract  between  corporations  executed  by  an 
executive  committee  of  one  company  at  a  meeting 
at  which  there  wiis  not  a  quorum  present  without 
counting  a  member  who  was  also  a  director  and 
stockholder  of  the  other  company,  and  therefore 
disqualified  to  act  in  the  matter,  was  held  to  be 
Invalid;  but  it  was  also  held  that  it  was  afterwards 
made  valid  by  ratification.  Metropolitan  Teleph. 
ft  Teleg.  Co.  v.  Domestic  Teleph.  ft  Telag.  Go.  44 
N.  J.  Eq.  668. 
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in  tiatu,  QUO,— especially  when  tbe  stockholden 
have  expressly  approved  the  oon  tract. 

S»  Unanimoiis  eoliaent  of  all  the  stock- 
bolder*  is  not  necessary  to  tbe  ratification 
of  a  voidable  cod  tract  whicb  a  majority  of  them 
oould  have  autborized  in  tbe  first  instance. 

(March  2t  1898.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  San  Diego  County 
in  favor  of  plaintiif  in  an  action  brougjbt  to 
recover  the  amount  due  on  certain  promissory 
notes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jf«isn.  McDonald  A  McDonald*  for  ap- 
pellant: 

The  entire  transaction  was  void  because 
against  tbe  public  policv  of  the  state,  and  con- 
sequently incapable  of  ratification.  An  act 
whicb  is  prohibited  by  statute  or  some  general 
rule  of  the  common  law  or  the  public  policy  of 
tbe  state  is  void  and  CHunot  be  ratified. 

Morawetz,  Priv.  Corp.  §  619;  Brewer  v.  Pro- 
pnetore  of  Boston  Theatre,  104  Mass.  895;  Mar- 
tin  V.  ZeUerlHiefi,  88  Cal.  811,  99  Am.  Dec. 
886;  Kreamer  v.  Earl,  91  Cal.  117;  Visalia 
Qai  df  E,  L.  Co.  V.  Sims,  104  Cal.  882. 

Tbe  action  of  tbe  interested  board  of  direct- 
ors of  the  Beach  Company  in  donating  $85,000 


of  its  money  to  the  railroad  company,  in  which 
they  were  stockholders  and  directors,  was  con- 
trary both  to  the  statute  and  tbe  public  policy 
of  this  state. 

Civ.  Code,  §§  2280-2284;  San  Diego  v.  San 
Diego  A  L.  A.  B.  Co.  44  Cal.  106;  Wilbur  v. 
Lpnde,  49  Cal.  290, 19  Am.  Rep.  645;  Datfis  v. 
Rock  Greek  Lumber  Flume  dt  Min.  Co,  55  Cal. 
859,  86  Am.  Rep.  40;  Qravee  v.  Mono  iMke 
Hydraulic  Min.  Co.  81  Cal.  808;  San  Francisco 
Water  Go.  v.  Fatten,  86  Cal.  629;  Fihdi  v. 
Riverside  db  A.  R.  Co.  87  Cal.  597;  Wiekersham 
V.  Crittenden,  98  Cal.  17;  Reclamation  Dist. 
No  64X  V.  Turner,  104  Cal.  884. 

If  the  acts  complained  of  could  have  been 
ratified  at  all,  sucb  ratification  could  only  have 
been  made  by  the  unanimous  ?ote  of  all  ths 
stockholders. 

Morawetz,  Priv.  Corp.  §  529;  Brevfor  v.  Pro- 
prietors of  Boston  Theatre,  104  Mass.  894; 
Thomas  Y.  Brownviae,  Ft.  E.  db  R  R.  Co.  2  Fed. 
Rep.  h79;  Cumberland  Coaldbl.  Co.'?. Sherman, 
80  Barb.  558;  Woodroof  v.  Hoioes,  88  Cal.  199. 

A  general  or  implied  ratification  of  the  acts 
of  an  agent  does  not  include  acts  not  within  the 
scope  of  the  general  powers  and  ordinary  duties 
of  the  agent,  aod  does  not  extend  to  or  include 
acts  beyond  such  powers  and  duties. 

Billings  v.  Morrow^  7  CaL  171,  69  Am.  Dec. 


That  a  contract  between  two  corporations  is  not 
voidable  merely  beoaose  they  had  ooaamon  direc- 
tors is  declarnl  in  Mercantile  Library  Hall  Ck>.  v. 
Pittsburgh  Library  Asso.  85  Pitta.  L.  J.  N.  8.  846. 
This  was  tbe  case  of  a  perpetual  lease  of  a  baOdinir 
made  by  a  library  hall  corporation  to  a  library  as- 
BOCiatloD,  and  was  planned  wbile  there  were  com- 
mon  directors,  but  these  resinrned  from  one  of  tbe 
companies  before  tbe  contract  was  executed. 

A  sale  of  the  property  of  a  corporation  to  another 
corporation  is  not  absolutely  void,  and  the  com- 
mon  du^ctors  cannot  be  charged  with  liability  to 
stockholders  of  the  selUnir  company  for  damage  to 
their  interests,  if  the  sale  was  an  advantageous  one 
for  the  company,  so  that  such  stockholders  were 
gainers,  and  not  losers  by  the  transaction.  Manu- 
facturers* Hav.  Bank  V.  Big  Muddy  Iron  Co.  97  Mo. 

n. 

The  fact  that  several  directors  of  a  corporation 
voting  in  favor  of  a  contract  with  another  corpo- 
ration were  directors  in  the  latter  also  is  held  insuf- 
ficient to  make  the  contract  invalid,  where,  leaving 
tbem  out  of  the  question,  live  of  the  nine  who 
voted  on  the  question  voted  in  favor,  and  there 
was  nothing  to  show  that  they  were  not  disinter- 
ested. ITIagg  V.  Manhattan  B.  Ck>.  20  Blatchf.  142, 
ID  FM.Bep.  418.     ' 

The  mere  fact  that  a  minority  of  the  board  of  di- 
rectors  of  a  company  are  also  directors  of  another 
company  wich  which  a  contract  is  made  does  not 
render  tbe  contract  voidable  at  the  election  of  one 
of  the  parties  thereto,  or,  if  so,  tbe  election  to  re- 
pudiate tbe  contract  must  be  made  within  a  reason- 
able time.  United  States  Roiling  Stock  Go.  v.  At- 
lantic ft  O.  W.  B.  Co.  84  Ohio  St.  450, 88  Aiq.  Rep. 
880.  This  was  a  contract  between  a  railroad  com- 
pany and  a  rolling  stock  company,  and  the  rolling 
stock  contracted  for  was  received  for  nearly  two 
years  and  a  half,  and  payments  made  thereon  un- 
der tbe  contract  before  any  steps  were  taken  to 
disafDrm. 

A  mutual  understandiog  amounting  to  an  agree- 
ment t)etwieen  a  national  twnk  and  a  savings  bank 
thatthey  should  occupy  a  common  baDking  room 
and  do  business  together  through  the  agency  of 
one  person  acting  as  cashier  of  the  bank  and  treas- 
urer of  the  88 rings  bank,  made  when  the  same 
H3  L.  R.  A. 


persons  composed  mainly,  but  not  entirely,  both 
boards  of  directors,  is  at  tbe  most  voidable  only, 
and  bence  is  capable  of  ratification.  Roberts  v. 
Washington  Nat.  Rank,  11  Wash.  S60. 

A  purchase  of  a  railroad  by  an  association 
formed  for  tbe  express  purpose  of  buying  it  and 
reorganizing  it  under  a  new  corporation  is  not 
void  merely  because  the  trustees  who  make  the 
sale  under  a  mortgage  are  themselves  members  of 
tbe  association,  although  it  gives  the  company 
the  right  to  redeem  within  a  reasonable  time  and 
before  new  equities  intervene.  Kitchen  v.  St. 
Louis.  K.  a  ft  N.  B.  Co.  68  MO.SB4. 

An  association  formed  to  purchase  the  bonds  of 
a  railroad  company  which  was  unable  to  complete 
its  road  or  negotiate  ita  bonds,  with  the  ultimate 
object  of  purchasing  tbe  road  itself,  if  found  profit- 
able to  do  so,  provided  tbe  association  could  obtain 
tbe  control  of  the  company,  was  held  not  to  be  con- 
structively fnudulent.  Neither  was  another  as- 
sociation subsequently  formed  to  furnish  further 
means  necessary  for  tbe  completion  of  the  road 
and  tbe  payment  of  mortgage  obligations  and  tbe 
purchase  of  a  lien  held  by  the  state.  But  when 
several  of  tbe  directors  of  the  railroad  company  be- 
came members  of  such  an  association  before  its 
contract  with  the  company  was  accepted  formally, 
the  contract  was,  when  made,  voidable,  altboagh 
not  absolutely  void;  and  the  right  to  attack  it  was 
lost  to  tbe  stockholders  by  long  acquiescence. 
IMd. 

The  fact  that  tbe  same  person  is  president  of  two 
distinct  corporations  does  not  of  itself  invalidate 
dealings  twtween  them,  and  is  of  no  legal  signifi- 
cance when  be  acts  under  full  authority  from  the 
directors  and  stockholders  of  each  company. 
Leathers  v.  Janney,  41  La.  Ann.  1120. 6  L.  R.  A  68L 

So,  the  fact  that  the  same  man  was  president  of 
two  corporations  which  were  parties  to  a  five- party 
agreement  does  not  prevent  the  agreement  from 
being  valid.  McOomb  v.  Burcelona  Apartment 
ASBO.  134  N.  T.  606. 

Tbe  rule  that  a  contract  between  two  corpora- 
tions Is  not  rendered  void  by  the  fact  that  persons 
assisting  to  make  it  were  oflBcers  in  both  corpora- 
tions is  applied  to  the  issue  of  city  bonds  to  a  rail- 
road company  when  the  mayor  was  also  president 
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235;  Z('ttman  v.  San  Francisco,  20  Cal.  96,  81 
Am.  Dec.  96. 

The  directors  of  a  corporation  are  trustees 
for  every  stockbolder. 

Graces  v.  Mono  Lake  ffpdraulie  Min.  Go.  81 
Cal.  819. 

A  majority  of  tbe  stockholders  of  the  de- 
fendapt  corporation  could  not  in  tbe  first  in- 
stance have  legally  authorized  the  execution  of 
the  uotes  in  suit  airainst  the  dissent  of  a  single 
stockholder. 

Graves  v.  If  one  Lake  Bydraulie  Min,  Co  81 
Cal.  820;  Morawetz,  Priv.  Corp.  §§  529.  641- 
646;  Cook,  Stock  &  Stockholders,  8d  ed. 
gg  666,  667. 

And  not  having  the  power  In  the  first  in- 
stance to  have  autnorizea  the  acts,  a  majority, 
however  iarfl«,  could  not  ratify  them. 

1  Am.  &  £og.  Enc.  Law,  p.  480. 

The  execution  and  delivery  of  the  notes  in 
suit  was  a  fraud  upon  the  noDconseuting  share- 
holders of  the  defendant,  and  has  never  been 
ratified. 

Ray,  Contractual  Limitations,  p.  184:  West 
T.  Camden,  186  U.  S.  507,  84  L.  ed«  255;  Graves 
V.  Mono  Lake  ffydraidic  Min.  Co.  81  Cal.  308; 
San  Francisco  WaUr  Co.  ▼.  Pattee,  86  Cal.  629; 
8an  Diego  v.  Ban  Diego  db  L,  A.  R.  Co.  44  Cal. 
106;  Wilbur  t.  Lynde,  49  Cal.  290;  Davis  ▼. 


Rock  Creek  Lumber,  Flume  d  Min.  Co.  66  Gal. 
859,  86  Am.  Rep.  40;  Finch  ▼.  Birerside  dt  A. 
R.  Co.  87  Cal.  597;  Wiekersham  v.  Crittenden, 

98  Cal.  17;  WardeU  v.  Union  P.  R.  Co.  108  U 
S.  651,  26  L.  ed.  509;  Thomas  v.  BrownviiU,  Ft. 
K.d:P.B.Co.2  Fed.  Rep.  877;  Gleaeon  v. 
Chicago,  M.  db  St.  P.  R.  Go.  (Iowa)  43  N.  W. 
517;  Chicago  Hansom  Cab  Go.  v.  Yerkee,  141 
Dl.820;  Brewers.  Proprietors tf Boston  Theatre, 
104  Mass.  894. 

The  action  of  the  directors  of  the  beach  com 
pany  in  executing  the  contract  and  notes  Id 
question  to  the  railroad  company  of  which  they 
were  also  directors  and  stockholders  was  acMinsi 
the  express  prohibition  of  §  2280  of  tbe*^C!v}l 
Code,  and  is  declared  by  g  2284  of  the  Civil 
Code  to  be  a  fraud  against  every  stockholder 
of  the  beach  company. 

Graf}es  v.  Mono  Lake  Hydraulic  Min.  Co 
San  Francisco  Water  Co.  v.  Pattee,  and  Wilbur 
V.  Lynde,  supra;  Morawetz,  Priv.  Corp.  ^  619: 
Hall  V.  Auburn  Tump.  Co.  37  Cal.  256,  87 
Am.  Dec.  76;  Martin  v.  ZeUerbach,  88  Cal.  300. 

99  Am.  Dec.  865;  Kreamer  v.  Earl,  91  Cal. 
117;  Visalia  Gas  dh  E.  L.  Co.  v.  Sim»,  104  Gal. 
832. 

The  execution  of  the  notes  was  a  fraud  upon 
every  nonconsenting  stockholder  of  the  beach 
company,  and  it  was  not  in  the  power  of  any 


of  the  railroad  company.   Grlflln  v.  Inman,  8.  ft  Co. 
67  Oa.  870. 

Where  preference  amooR  creditors  of  a  oorpora- 
tiOD  is  allowed,  there  is  no  reason  why  one  corpo- 
ration should  not  prefer  another  corporation 
merely  because  the  two  have  the  same  president 
and  stookbolders  common  to  both.  Sells  v.  Bose* 
dale  Grocery  &  a  Go.  72  Miss.  6M. 

A.  contract  between  corporations  orfranixed  to 
distribute  and  furnish  water  to  consumers  in  a 
county  and  city,  for  co-operation  in  supplyingr 
water  to  tbe  city,  is  not  ultra  vires  because  one  of- 
ficer of  each  corporation  is  appointed  a  trustee  and 
they  are  together  given  general  charge  of  the 
operation  of  the  works,  and  of  keepiug  the  ac- 
counts of  receipts  and  expenses,  with  a  limited 
power  of  determining  what  shall  be  charged  to  the 
account  of  operating  expenses,  and  with  other 
powers  and  duties  simply  executory  and  such  as 
could  not  be  discharged  by  any  board  of  directors 
otherwise  than  through  an  agent.  San  Diego 
Water  Go.  v.  San  Diego  Flume  Ck>.  108  GaU  640,  SB  I^ 
R.A.880. 

The  above  cases  and  those  found  in  later  divisions 
of  this  amply  supportthe  general  doctrine  that  cor- 
porations may  make  fair  and  reasonable  contracts 
with  eaob  other  although  they  have  common  di- 
rectors. 

The  other  doctrine. 

But  there  are  a  few  cases  which  hold  to  a  stricter 
rule,  and  deny  the  power  of  common  directors  to 
act  in  any  case  of  making  a  contract  between  cor- 
porations. 

The  right  of  either  corporation  or  a  stockholder 
therein  to  repudiate  a  contract  between  different 
companies  represented  by  common  directors  in  a 
transaction  In  which  their  interests  are  opposed, 
no  matter  how  fair  and  open  the  contract  may  be 
shown  to  be«  is  asserted  in  0*Conner  Ifln.  ft  Mfg. 
Go.  V.  Coosa  Furnace  Go.  06  Ala.  Oli.  But  see  infra^ 
as  to  ratification. 

The  right  of  a  corporation  to  avoid  a  contract 
with  another,  irrespective  of  the  merits  of  the  con* 
tract,  when  it  was  made  by  directors  some  of  whom 
were  common  to  both  corporations,  although  there 
was  a  majority  in  favor  of  the  contract  without 
counting  the  common  directors,  is  asserted  by  Tan 
3'J  L.  li.  A. 


'  Brunt,  J.,  in  a  voluminous  discussion  of  the  sob- 
Ject  in  Metropolitan  Blev.  B.  Go.  v.  Manhattan  R 
Go.  14  Abb.  N.  G.  lOS  (27»-20i),  U  Daly,  87a 

But  later  New  York  cases  mentioned  above  liave 
adopted  the  less  stringent  rule. 

That  a  majority  of  the  directors  of  aoonstmctlon 
company  are  disqualified  to  act  in  respeot  to  a  con- 
tract with  a  railroad  company  In  which  the  rights 
of  that  company  are  adverse  to  those  of  the  rail- 
road company  when  the  same  persons  are  also  of- 
ficers or  directors  therein  is  also  declared  in  Fitz- 
gerald V.  Fitzgerald  ft  M.  Gonstr.  Go.  44  Neb.  4B8L 

That  a  lease  of  one  railroad  to  another,  made  by 
common  directors,  is  inralid.  Is  said  In  a  note  to 
Gook  on  Stock  &  Stockholders,  fi  668.  to  have  been 
decided  by  Thouron  v.  Bast  Tennessee,  Y.  ft  O.  B. 
Go.  (Tenn.  1888)  6  By.  ft  Gorp.  L.  J.  77.  Tbe  case 
does  not  seem  to  be  elsewhere  reported. 

Under  the  Bnglish  statute,  which  prohibited  a 
director  to  vote  on  a  contract  in  which  be  was  in-' 
tereeted  (•  SO,  7  ft  8  Vict.  chap.  110),  a  porobase  by 
one  corporation  of  the  goodwill  and  business  of 
another,  made  by  a  person  who  was  a  common  di- 
rector in  the  companies,  was  held  void.  Bmest  t. 
Nicholls.  6  H.  L.  Gas.  401, 8  Jur.  N.  a  010. 

See  also  Qrant  v.  United  Kingdom  Switohbaok  R. 

Go.  00  L.  T.  N.  a  626,  under  heading  as  to  ratlilca- 

tlon,  iv^ra. 

b.  TUAifieaOofn. 

Tbe  fact  that  all  the  directors  bat  one  of  a  cer- 
tain corporation  were  also  directors  of  another 
when  a  contract  between  the  two  companies  wa.« 
made,  and  the  statute  made  directors  who  are  In- 
terested incapable  of  voting,  was  held  not  to  de- 
feat the  contract  after  it  had  been  ratified  at  :i 
general  meeting  of  the  shareholders  by  an  ordinary 
resolution.  (Tbe  claim  was  tliat  this  ooo8tltuto«i 
an  alteration  of  the  articles  and  required  a  speota! 
resolution.)  Grant  v.  United  Eingdom  Switch 
back  B.  Go.  00  L.  T.  N.  a  6SS6. 

Assent  of  aU  the  members  of  a  corporation  to  an 
arrangement  with  a  syndicate  which  Include  some 
of  the  directors  of  the  company,  whereby  all  tbe 
stock  of  the  corporation  Is  issued  to  the  syndloatesf 
compensation  for  tbe  construction  of  a  railroad, 
leaves  no  one  to  object.  At  least  some  of  the 
holders  of  stock  thus  Issued  cannot  oonteet  the 
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or  all  of  the  oriffiDal  wrongdoers  or  snbaequeot 
consenting  stockholders  to  ratify  such  fraud 
against  a  single  objecting  stockholder. 

Moraweta,  Priv.  Corp.  SS888.  529:  Ptanon 
Y.  Concord  R  Corp,  62  K.  U.  687;  Thomoi  ▼. 
BrotonviUey  Ft,  K,  S  P,  K  Oo.  iupra;  Oumber- 
land  Coal  d  I.  Co.  ▼.  Sherman,  80  Barb.  668; 
Brewer  T.  Proprieton  of  Boeton  Theatre,  eupra* 

A  general  or  impliea  ratification  of  the  acts 
of  an  agent  does  not  include  acts  not  ^thin 
the  scope  of  the  general  powers  and  ordinary 
duties  of  the  agent,  and  does  not  extend  to  or 
include  acts  beyond  such  powers  and  duties. 

BiUingi  v.  Morrow,  7  Cal.  171.  68  Am.  Dec. 
286:  Bavideon  ▼.  DaUae,  8  Cal.  244;  Bupont  ▼. 
Wertheman,  10  Cal.  868. 

The  acts  relied  upon  to  constitute  a  ratifica- 
tion must  be  shown  by  the  evidence  to  have 
been  done  or  performed  by  the  ratifler  with 
full  knowledge  of  all  the  facts  and  circum- 
stances concerning  the  original  transaction,  in- 
cluding the  fact  of  its  invalidity. 

BUlingB  ▼.  Morrow,  7  Cal.  174,  68  Am.  Dec 
285;  Daiidson  y.  Dallas,  eupra:  Dean  y.  Baeeeti, 
67  Cal.  640:  Sterling  v.  Smith,  97  Cal  847; 
Broien  v.  Bnuee,  104  Cal.  672. 

Meeere,  Gibson  A  Titus,  for  respondents: 

Defendant's  charter,  among  other  things, 
empowers  it  **  to  aid  and  assist  in  the  construc- 


tioD  and  maintenance  of  railroads  by  donations 
of  land,  money,  or  other  lawful  means."  The 
exercise  of  such  power  is  lawful. 

VandaU  y.  South  San  Franeieeo  Dock  Co,  40 
Cal.  87. 

The  most  that  can  be  said  of  the  facts  here, 
where  some  of  the  directors  were  common  to 
both  corporations,  is  that  they  und^rtook  in 
one  of  the  corporations  a  trust  adyerse  in  its 
nature  to  the  interest  of  the  other  corporation, 
contrary  to  Ciy.  Code,  %  2232,  which  is  a  fur- 
ther statement  of  the  principle  announced  in 
§2280. 

It  is  a  gross  yiolation  of  his  duty  for  any 
trustee  or  director,  acting  In  his  beneficiary  ca- 
pacity, to  enter  into  any  contract  with  himself 
connected  with  the  trust  or  its  management; 
such  contract  is  yoldable  and  may  be  set  aside 
at  the  suit  of  the  beneficiary. 

2  Pom.  Eq.  Jur.  §  1077;  Howell  y.  Rantom, 
11  Paige,  688;  Bostwiek  t.  Atkine,  8  N  Y.  68. 

The  oeneficiary,  in  order  to  ayoid  his  trus- 
tee's act,  must  restore  whateyer  he  has  received. 

Buneomb  y.  New  York,  ti,  S  If.  B.  Co.  Si 
N.  Y.  190. 

Such  transactions  are  voidable  merely,  and 
capable  of  beinff  ratified. 

8  Thomp.  Ck>rp.  g  4079;  Cook,  Stock  A 
Stockholders,  Sd  ed.  g  668;  Jeeupy.  lUinoie  C. 


right  of  other  holders  of  such  stook  on  this  ground. 
Barr  ▼.  Naw  Tork,  L.  B.  ft  W.  B.  Oo.  126  N.  T.  268, 
Beversing  62  Hun,  666. 

A  minority  of  the  itookbolders  of  a  corporation 
cannot  disafflrm  a  contract  with  another  oorpora- 
tloD  on  the  ground  that  oommon  directors  made 
tbe  contract;  if  the  contract  Is  to  be  avoided  on 
ihls  ground  it  muetbe  done  by  a  majority  of  the 
slock boiden  acting  through  the  corporation.  Hart 
V.  Ogdensburg  ft  L.  a  R.  Co.  8n  Hud,  816;  Wallace 
V.  Long  Island  K.  Go.  12  Hun,  460. 

Trustees  in  a  contract  for  the  construction  of  a 
railroad,  who  are  also  directors  of  the  road,  cannot 
set  up  the  illegality  of  tbe  contract  as  against  their 
tcstui  qu€  fr^itft,  wbere  the  railroad  company  has 
not  denied  its  validity.  Hazard  y.  DUlon,  84  Fed. 
Rep.  486. 

..  Creditors  of  a  corporation  cannot  disafArm  a 
transfer  of  its  property  to  another  oorporation 
merely  because  it  was  made  by  directors  who  are 
common  to  both  oorporadons,  wbere  the  transac- 
tion is  not  fraudulent.  0*Conner  Min.  ft  Mfg.  Go. 
V.  Coosa  Furnace  Co.  96  Ala.  614. 

Long  delay  may  be  sufficient  to  prevent  a  corpo- 
ration from  repudiating  a  contract  with  another 
company  on  tbe  ground  that  it  was  entered  into  by 
common  directors.  Hart  y.  Ogdensburg  ft  L.  G.  R. 
Co.  jrupra. 

ir  acquiesced  in  by  tbe  corporations  and  their 
etockbolders  oontracts  between  companies  repre- 
sented by  common  directors  are  binding.  0*Oon- 
ner  Min.  ft  Mfg.  Go.  y.  Goosa  Furnace  Co.  eupra. 

That  a  director  of  one  corporation  is  incapaci- 
tated from  acting  on  behalf  of  another  oorporation 
in  making  a  contract  between  the  two  is  declared 
in  Metropolitan  Teiepb.  ft  Teleg.  Go.  v.  Domestic 
Teleph.  ft  Teleg.  Co.  44  N.  J.  Bq.  668.  But  the  con- 
tract was  upheld  in  that  case  on  the  ground  that  it 
bad  been  ratified. 

Tbe  course  of  business  between  two  corporations 
may  be  sufficient,  without  any  formal  resolution, 
to  constitute  a  ratification  of  a  contract  between 
tbem  made  by  boards  composed  largely  of  oommon 
directors.  Boberts  y.  Washington  Nat.  Bank,  11 
Wash.  660. 

That  contraols  of  this  character  are  subject  to 
ratification  also  appears  from  tbe  decisions  In  Bob- 
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erts  y.  Washington  Nat.  Banksiipra;  United  States 
Rolling  Stock  Stock  Co.  v,  Atlantic  ft  G-.  W.  R.  Co. 
84  Ohio  St.  4B0, 82  Am.  Bep.  880;  Coe  y.  Bast  ft  West 
R.  Co.  82  Fed.  Rep.  681;  Citoben  y.  St.  Louis,  K.  C. 
ft  N.  R.  Co.  60  Mo.  224;  Bvansyille  Public  Hall  Co.  v. 
Bank  of  Commerce  <Ind.)  42  N.B.  1097.~wbioh  arc 
referred  to  more  fully  in  tbe  preceding  division. 

Tbe  ratification  of  a  contract  by  a  railroad  com- 
pany with  a  construction  company  in  which  two  of 
tbe  railroad  directors  were  Interested,  is  held  in 
Thomas  v.  Brownyllle,  Ft.  K.  ft  P.  R.  Go.  2  Fed. 
Rep.  877,  to  require  a  board  of  disinterested  direct- 
ors, and  that  tlie  least  that  oan  be  required  in  sucb 
case  Is  that  tbe  directors  ooncerned  in  tbe  contract 
shall  resign  and  allow  their  places  to  be  filled  by 
unbiased  persons.  In  this  case,  however,  it  ap- 
peared tbat  the  contract  also  included  a  pecuniary 
consideration  to  each  of  tbe  other  directors  of  the 
railroad  company  by  a  promise  to  pay  any  further 
aaseBsmects  on  their  stock.  Tberefore  the  court 
considers  the  contract  so  illegal,  Tioious,  and 
against  public  policy  that  equity  cannot  enforce  it 
or  grant  any  relief  upon  it. 

But  this  decision  was  reversed  by  the  Supreme 
Court  of  the  United  States.  100  U.  S.  622. 17  L.  ed. 
1018,on  the  ground  that  stockbolders  seeking  affirm- 
ative relief  must  do  equity  and  pay  for  tbe  bene- 
fits received. 

Tbe  fact  tbat  a  majority  of  tbe  directors  of  a  cor- 
poration approving  the  action  of  its  president  in 
giving  a  promissory  note  to  a  bank  were  also  di- 
rectors of  the  bank  does  not  defeat  tbe  effect  of 
their  ratification  of  tbe  act  when  the  note  was 
given  for  t)orrowed  money,  even  if  tbe  president 
did  not  have  unquestionable  authority  to  incur  tbe 
debt  without  direction  of  the  directors.  Evann 
yllle  Public  Hall  Oo.  y.  Bank  of  Commerce  (Ind.)  4st 
N.B.  1007. 

0.  When  one  eompany  eontrcifB  the  other. 

Tbe  control  of  one  company  by  another,  through 
the  directors  of  the  latter,  subjects  any  contracts 
between  tbe  two  corporations  to  most  rigid  soro- 
tiny,  but  does  not,  according  to  some  of  the  de- 
cisions, make  tbe  oontracts  necessarily  invalid. 

Tbe  fact  that  a  majority  of  tbe  directors  of  a 
coal  company  held  their  stook  merely  as  trustees 
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IL  Co,  4a  Fed.  Rep.  60»;  Ooe  ▼.  Ba§$  d  WeU 
H.  Oo,  52  Fed.  Rep.  648;  MeGourkey  ▼.  ToUdo 
d  0.  C.  R.  Co,  148  U.  8.  586.  86  L.  ed.  1079; 
Mercantile  Tni»t  R,  Co.  ▼.  Kieer,  91  Qa.  686: 
United  Statee  Rolling  Stock  Oo,  ▼.  Atlantic  S 
Q.  W,  R,  Co.  84  Ohio  St  450,  82  Am.  Rep. 
886;  O^Oonner  Min.  db  2ffq.  Co,  ▼.  Coom  Fur- 
nace Co.  95  Ala.  614;  Manufaeturert^  Sav, 
Bank  v.  Big  Muddy  Iron  Oo,  97  Mo.  88;  Alex- 
ander T.  WiUiami,  14  Mo.  App.  18;  Ttcin- 
Lick  Oil  Oo,  Y,  Marbury,  91  U.  8.  587,  23  L. 
ed.  829:  Booth  r,  Robin8on,6tiMd.  4l9;  Pauly 
V.  Pauly,  107  Cal.  8;  Athhunt'e  Appeal,  60 
Pa.  290;  BveH  ▼.  Buckingham,  16  Iowa,  284, 
85  Am.  Dec.  516;  Robieon  v.  McOraeken,  52 
Fed.  Rep.  726;  Sedey  ▼.  San  Joei  Independent 
MtU  dL  Co.  69  Cal.  28. 

£acb  and  CTery  shareholder  cod  tracts  that 
the  will  of  the  majority  shall  govern  to  all 
matters  oomiog  within  the  limits  of  the  act  of 
incorporation. 

1  Morawetz,  Priv.  Corp.  §  474;  Dudley  ▼. 
Kentucky  high-School,  9  Bush,  578;  1  Cook, 
Stock  &  Stockholders,  g  607. 

The  meeting  of  the  directors  when  the  sec- 
ond note  sued  upon  was  made  was  held  on 
Februarv  25, 1891.  This  is  an  express  ratifica- 
tion of  the  tranaactioD. 


Parish  of  St.  James  v.  yeteburyport  d  A. 
Horse  R,  Co.  141  Mass.  500;  Blenv.  Bear  Biter 
d  A.  Water  d  Min.  Oo,  20  Cal.  614,  81  Am. 
Dec.  182. 

Notes  given  to  directors  by  the  corpnra*ion 
for  the  construction  of  the  road  may  be  ratified 
by  acquiescence  and  by  the  holding  and  oper- 
ating of  the  road,  the  payment  of  interest  on 
the  notes,  and  the  acceptance  of  the  treasurer's 
report  in  which  the  notes  were  carried  as  an 
outstanding  obligation. 

Ketley  v.  Neu>huryport  d  A.  Horse  R.  Co. 
141  Ma«8.  496;  BeaA  ▼.  MiOer,  180  DL  162; 
Duggan  v.  Pacific  Boom  Co.  6  Wash.  593; 
Omaha  Hotel  Co.  v.  Wade^  97  U.  S.  18,  24  L 
ed.  917;  1  Morawetz,  Priy.  Corp.  2d  ed.  §  525. 

A  ratification  may  even  be  presumed  without 
evidence. 

UndiThill  y,  Santa  Barbara  Land^  Bldg.  d 
I,  Oo.  93  Cal.  812;  PiUsburgh,  C.  d  SL  L.  R. 
Co,  ▼.  Keokuk  d  H.  Bridge  Co.  181  0.  S.  871. 
83  L.  ed  157;  Louittille,  N.  A.  d  0.  B.  Co,  v. 
Carson,  151  III.  444. 

The  ratification  having  been  made  cannot  be 
revoked. 

United  States  RoUing  Stock  Oo,  v.  AUanlie  d 
G.  W,  R.  Co.  supra. 

The  full  performance  on  plain  tifiTs  part  of 


of  a  raUroad  oompflny  does  not  make  a  oontraot 
for  tbe  sale  of  ooal  to  the  railroad  company  Invalid 
if  it  was  made  for  the  best  price  that  the  property 
would  command.    Hill  v.  Gould,  189  Mo.  106. 

A  flruaranty  by  a  saw-mill  corporation,  with  tbe 
express  ouoBent  and  authority  of  its  stockholders 
and  board  of  directors,  of  the  bonds  of  a  railway 
company  for  tbe  coDstructlon  of  a  short  line  of 
railway  essential  to  tbe  successful  prosecution  of 
tbe  saw-miU  establishment,  is  valid,  altbouffb  most 
of  the  stock  in  both  companies  was  owned  by  tbe 
same  persons  and  the  manafrement  and  operation 
of  both  companies  were  under  boards  composed 
chiefly  of  the  same  ^rectors.  Tbe  court  says: 
'That  the  saw-mlll  interest  really  dominated  and 
controlled  tbe  railway  and  its  operations  is  mani- 
fest from  the  evidence  in  the  record.**  Mercantile 
Trust  Co.  V.  Kiser,  91  Ga.  680. 

A  contract l>et ween  two  insurance  companiesall 
of  tbe  directors  in  one  of  which  were  also  directors 
in  tbe  other  was  held  not  to  be  for  that  reason  nec- 
esBarily  void,  and  although  a  majority  of  tbe  stock 
of  tbe  former  was  owned  by  tbe  latter,  which  con- 
trolled the'directors  of  the  former,  and  they,  with 
the  consent  of  their  policy  holders,  transferred  to 
tbe  other  company  all  the  policies  and  assets  of 
their  company,  the  transaction  was  held  not  to  be 
impeacbabfe  by  creditors  of  tbe  corporation,  as  it 
appeared  to  have  been  fairly  entered  into  and  fully 
executed.   Alexander  v.  Williams,  14  Mo.  App.  18. 

An  action  by  a  receiver  of  tbe  corporation  whose 
assets  were  thus  transferred  was  dismissed  in 
Alexander  v.  Relf  e,  9  Mo.  App.  188,  on  the  ground 
that  it  was  for  stockholders  and  policy  holders  * 
rather  than  the  receiver  to  maintain  tbe  action,  if 
the  a^isets  bad  been  wasted  by  collusive  contracts 
to  which  the  company  was  a  party. 

The  fact  that  some  of  the  directors  in  a  deed  of 
trust  or  mortgage  given  by  a  railroad  company 
were  directors  or  stockholders  in  a  railroad  com- 
pany which  procured  the  foreclosure  of  the  mort- 
gage, and  that  one  person  was  tbe  president  of 
both  companies,  and  that  a  majority  of  the  direct- 
ors of  both  companies  were  the  same  persons,  and 
that  a  majority  of  tbe  stock  of  the  mortgngor 
company  was  in  the  hands  of  tbe  president  of 
tbe  other  company,  and  that  the  attorney  who 

^8  L.  R.  A. 


appeared  for  the  mortgagor  company  had  pre- 
viously been  employed  for  tbe  other  company 
and  the  attomejrs  who  brought  the  foreclosure 
suit  were  afterwards  attorneys  of  tbe  latter  com- 
pany, and  one  of  tbe  attorneys  of  that  company  in 
tbe  foreclosure  suit  was  a  director  in  tbe  mort- 
gagor company,— are  not  suiBoient,  in  the  abeenoe« 
of  actual  fraud,  to  render  the  foreclosure  void. 
Leavenworth  County  Gomrs.  v.  Chicago,  B.  I.  A;  P. 
R.Co.l34IT.8.688,38i:«.ed.l064.  This  case  does  not 
involve  tbe  validity  of  contracts  made  between 
corporations  having  common  directors,  but  the 
very  similar  question  of  tbe  validity  of  a  cootxol  of 
one  company  by  another  through  a  paramount  In- 
fluence in  its  directory.  The  court  says  the  primary 
object  was  to  make  one  road  a  subsidiary  and  f  eedr 
ing  road  to  the  other,  but  thli  was  not  necessarily 
a  bad  purpose,  and  it  was  or  might  have  been  con- 
sistent with  the  best  interests  of  both  companies, 
and  that  tbe  building  of  the  smaller  road  was  made 
possible  by.tbe  credit  and  assumption  of  liability  by 
the  other. 

Another  case  strikingly  illustrates  the  'control  of 
one  corporation  by  another  which  it  is  possible  to 
exercise,  and  although  it  does  not  strictly  in  volvea 
contract  between  such  corporations  having  com- 
mon directors,  it  may  properly  be  referred  to  here. 
It  decides  that  a  corporation  owning  a  majority  of 
the  stock  of  another  company,  and  assuming  the 
control  of  its  business  through  the  control  of  its 
oiBcers  and  directors,  assumes  tbe  same  trust  rela- 
tion towards  the  minority  stockholders  that  a  cor- 
poration Itself  usually  bears  to  stockholders.  It 
therefore  holds  that  where  one  corporation  pui^ 
chases  a  majority  of  the  stock  of  another  compet- 
ing one,  and  obtains  control  of  Its  officers,  diverts 
the  Income  of  its  business,  refuses  business  which 
would  enable  the  defaulting  company  to  pay  its  in- 
terest, it  cannot  then  be  allowed  to  maintain  asuii 
in  equity  to  enforce  the  obligations  of  the  subject 
company  for  tbe  avowed  purpose  of  obtaining  en- 
tire control  of  Its  property  to  the  injury  of  the 
minority  stockholders.  FVtrmers*  Loan  tt  T.  Co.  v. 
New  York  &  N.  R.  Co.lfiO  N.  Y.  410. 84  L.  R.  A.  -. 
This  was  a  case  in  which  tbe  controlling  corpora- 
tion undertouk  to  obtain  control  of  the  property  of 
the  other  through  foreclosure. 
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tbe  ooDtnct,  it  bein^  for  a  lawful  purpose,  is 
a  sufficient  conslderatioD  for  the  note. 

MereantUe  Trust  Co,  ▼.  KUer,  wpra;  Anson, 
Cont.  p.  70;  Clark,  Cont.  p.  149;  8  Am.  A  Eng. 
Enc  Law,  p.  881. 

Assuming,  for  tbe  purpose  of  argument,  that 
the  oontract  in  question  here  is  vltra  viren^  still 
as  it  is  lawful  in  its  nature,  was  acquiesced  in, 
unobjected  to,  and  tbe  benefits  thereof  received 
by  defendant  and  its  stockholders,  it  cannot  be 
avoided  by  defendant 

Main  ▼.  Caueriy,  67  Cal.  129;  Mdffee  t.  Pa- 
tifin  Imp,  Co,  98  Cal.  678;  Hitchcock  t.  OtU- 
veUon.  96  U.  8.  847,  24  L.  ed.  660;  Woodruff 
T.  Erie  B,  Co.  93  N.  Y.  609;  State  Board  of 
Agriculture  ▼.  Gitizeni  Street  B.  Co.  47  IndL 
407,  17  Am.  Rep.  702. 

McFarlaad*  J.,  delhrered  the  opinion  of 
the  court: 

This  is  an  action  upon  two  promissory  notea 
made  by  defendant  to  plaintiiz,— one  for  $16,- 
000,  and  the  other  for  $1,500;  the  latter  being 
for  interest  due  upon  said  first-named  note. 
Judgment  went  for  plaintiff,  from  which,  and 
from  an  order  denying  a  new  trial,  defendant 
appeals. 

Each  of  the  parties  li  a  corporatioiL    The 


respondent  owns  and  operates  a  railroad  from 
a  certain  point  in  the  city  of  San  Diego  to  an- 
other point  in  said  city,  about  10  miles  dis- 
tant, known  as  "Pacific  Beach;"  and  it  is  tbe 
only  railroad  running  to  the  latter  point  The 
appellant  is  a  real-estate  company  owning  a 
large  tract  of  land  at  said  Pacitic  Beach,  and 
engaged  in  subdividing,  improving,  and  selling 
said  land  by  lots  and  blocks.  In  July,  1888, 
tbe  two  corporations  entered  into  a  written 
oontract.  by  which  respondent  covenanted  that, 
in  consideration  of  certain  sums  of  money  to 
be  paid  it  by  appellant,  it  would  operate  ita 
road  between  said  points  for  two  years;  that, 
during  said  time,  it  would  run  at  least  four 
trains  daily,  at  such  times  as  appellant  should 
direct,  the  appellant  to  have  the  right  to  change 
its  directions;  that  it  would  charge  for  passen- 
ger fare  not  exceeding  25  cents  for  each  round 
trip,  and  sell  to  r«>8identa  at  Pacific  Beach  com- 
mutation tickets  for  a  sum  not  ezceedinfl:  $4.60 
per  month;  and  it  bound  itself  to  appellant  in 
the  ram  of  $86  000,  and  pledged  all  its  prop- 
erty as  security  for  the  obligation,  to  comply 
with  all  its  covenants,  and  agreed  that,  in  case 
of  its  failure  to  so  comply  for  five  days,  the 
said  sum  of  money  should  be  paid  to  appellant 
as  liquidated  damages.    In  consideration   of 


Bondholders  of  a  street  railway  oompany  which 
owns  nine  tenths  of  the  stock  of  another  oompaDy 
and  ooDtrols  the  latter  cannot  oomplain  that  bonds 
and  mortgraere  are  made  by  the  latter  oomiMioy 
after  its  stock  had  been  hypothecated  as  oolIatenU 
by  the  former  company,  whioh  retained  the  right  to 
vote  upon  ft,— especially  when  the  proceeds  of  tbe 
t)onds  and  mortfrage  lure  received  by  the  oontrolIlDir 
company,  and  thus  result  in  direct  beDeUt  to  ita 
twndholders.  Gasquet  v.  Fidelity  Trust  ft  8.  V.  Co. 
75  Ve±  Hep.  84S. 

But  a  lease  by  one  oorporation  to  another,  made 
when  a  majority  of  the  directors  of  the  lessor  are 
also  directors  of  the  lessee  at  the  same  time,  aud 
when  the  latter  owns  nearly  two  iifthsof  the  stock 
of  the  lessor,  is  held  voidable  at  the  election  of  the 
lessor.  Bill  v.  Western  U.  Teleg.  Go.  16  Fed.  Bep.  li. 

So,  the  fact  that  officers  and  individuals  domi- 
nating a  car  oompany  were  substantially  the  same 
as  the  officers  and  individuals  that  dominated  a 
railroad  oompany,  when  leases  of  oars  were  made 
which  are  cdaimed  to  constitute  the  basis  of  an  ao- 
oounting  to  the  car  company  as  intervening  cred- 
itor on  foreclosure  of  a  railroad  mortgage,  is  held.in 
Tliomas  v.  Peoria  ft  B.  I.  B.  Go.  86  Fed.  Kep.  806,  to 
be  one  which  the  holders  of  the  mortgage  bonds  of 
the  railroad  oompany  are  entitled  to  show.  In 
such  case  the  oourt  Is  not  obliged  to  use  the  oontract 
as  the  basis  of  acoounting,  but  may  fix  the  rentals 
at  a  reasonable  oompensatJon. 

Railroads  which  aoquire  the  controlling  interest 
In  the  stock  of  another  railroad  company  fur  the 
purpose  of  obtaining  favorable  oontracts  with 
themselves  as  controlling  managers  of  tbe  other 
road  by  means  of  oommon  directors  are  denied  the 
the  rl^t  to  ezt-cute  their  illegal  contracts  against 
the  objection  of  another  stockholder  in  the  road 
thus  controlled.  Pearson  v.  Oonoord  B.  Corp.  68 
N.  H.  687.  Tins  decision  is  based  on  the  doctrine 
of  the  minority  of  the  decisions,  and  takes  the 
ground  that  a  director  is  under  the  disability  of  a 
trustee  and  that  it  Is  not  sufficient  to  sustain  such 
oontracts  to  show  that  they  are  fair  and  Just. 

A  lea«e  of  a  mine  owned  by  a  oorporation  to  an- 
other corporation  the  stock  of  whioh  is  entirely 
owned  by  four  persons  who  have  aleo  acquired  a 
majority  of  the  stock  of  the  lessor  and  vote  the 
lease  at  the  stockholders*  meeting  at  whi<di  no 

^8  1j.  R.  a. 


other  stockholder  is  present,  is  held  inequitable 
and  a  fraud  upon  the  rights  of  other  stookholdera, 
for  which  a  rescission  of  the  lease  will  be  declared 
and  a  receiver  appointed,  when  the  effect  of  the 
lease  is  to  transfer  the  beneficial  interest  of  the 
property  to  the  majority  stockholders,  who  own 
the  other  corporation,  for  a  term  of  eighteen 
years,  since  the  rent  payable  under  the  lease 
would  be  nearly,  if  not  quite,  absorbed  by  the 
interest  on  the  money  appropriated  to  sink  and 
equip  a  shaft  and  the  deterioration  of  the  machi- 
nery and  a  salary  allowed  one  of  the  majority 
stockholders  as  president.  Meeker  v.  Wlnthrop 
Iron  Go.  17  Fed.  Bep.  48. 

An  agreement  between  the  boards  of  directors  of 
a  canal  oompany  and  a  railroad  company,  fixing 
the  price  of  canal  property  for  whioh  condemnation 
proceedings  in  favor  of  the  railroad  comp&ny  were 
pending,  is  held  invalid,  where  the  price  fixed  was 
grossly  inadequate  and  tbe  directors  of  the  oanal 
company  had  been  put  Into  the  board  by  the  rail- 
road company  as  owner  of  a  majority  of  the  stock. 
Goodin  v.  Cincinnati  ft  W«  Oanal  Go.  18  Ohio  St. 
160,96  Am.  Dec  8S. 

As  to  presumptions  of  unfaimess  in  oontracts 
between  corporations  similarly  situated,  see  <fi/ra, 
under  heading  as  to  presumptions. 

An  injunction  to  prevent  a  oorporation  holding 
a  majority  of  stock  in  another  oompany  from 
voting  thereon  in  order  to  control  the  directors  of 
the  Utter  was  sustained  in  Memphis  ft  Oi  R.  Oo.  v. 
Woods, 88 Ala.  680. 7 L.  B.A.60ISw 

d.   XfOck  of  ooMlderaMofi;  UranMetiom  out  ofumtaJt 

eourse  0/ httsinMa 

The  acceptance  by  a  oorporation  of  aooommoda- 
tion  bills  drawn  by  another  corporation  when  the 
majority  of  the  directors  of  each  were  the  same 
persons  was  held  invalid,  in  Hutchinson  v.  Sutton 
Mfg.  Oo.  67  Fed.  Bep.  996,  but  this  was  on  the 
ground  that  there  was  oo  authority  to  draw  or  ac- 
cept aooommodation  bills  or  otherwise  loan  tbe 
money  or  credit  of  a  corporation  wlthoutoonslder- 
ation, 

A  resolution  passed  by  a  majority  of  the  mem* 
bers  of  a  oorporation,  authorizing  a  donation  of  its 
property  to  a  new  corporation,  in  which  the  mem- 
bers voting  are  corporators,  is  unauthoriied,  and  a 
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these  coTenantfl  appellant  gare  its  three  prom- 
issory notes  to  respondent,— one  for  $5,000. 
due  in  six  months,  one  for  $15  000,  due  in  one 
year,  and  the  third  fpr  ftl5  000,  due  in  two 
years.  Respondent  complied  with  all  its  said 
coTenants,  and  operated  its  road  in  accordance 
with  said  contract  during  the  two  years.  The 
appellant  paid  the  two  first  notes  in  full,  and 
paid  the  interest  on  the  third  ($15,000)  note  up 
to  July  10.  1891;  the  last  Instalment  of  said  in- 
terest havinff  been  paid  by  the  $1,500  note  here 
sued  on.  Afterwards  ap|iellant  refused  to 
make  any  further  payment,  and  this  suit  is 
upon  the  second  $15,000  note,  and  the  said 
$1,500  given  for  interest,  as  aforesaid. 

The  main  contention  of  appellant  for  a  re- 
versal arises  out  of  these  facts:  The  respondent 
had  five  directors,  and  the  appellant  nine;  and 
at  the  time  the  contract  was  made  four  of  the 
directors  of  the  appellant  were  also  directors 
of  ihe  respondent,  and  it  is  also  claimed  that, 
before  the  completion  of  the  contract,  a  fifth 
director  of  appellant— D.  0.  Reed— became  a 
director  of  the  respondent  A  majority  of  the 
directors  of  both  corporations  were  also  stock- 
holders in  both,  and  the  contention  of  appellant 
is  that,  because  there  were  common  directors 
of  the  two  corporations  as  aforesaid,  thereforet 
the  contract  was  absolutely  Toid.  and  incapable 
of  ratification.     Respondent  oontendi   that 


upon  these  facts  the  contract  was,  at  the  most, 
only  voidable,  and  that  the  appellant  ratified 
it.  Appellant  also  contends  that,  even  though 
ratification  were  possible,  there  was  none.  In 
this  case  there  is  no  actual  fraud,  either  alleged 
or  found;  and  this  distinguishes  it  from  many 
of  the  cases  cited  by  appellant  The  contraik 
seems  to  have  been  a  fair,  open  one,  and  car- 
ried into  effect  before  the  eyes  of  all  persons 
interested.  Neither  is  there  any  question  of 
ultra  mre»;  and  this  also  distinguishes  the  case 
from  cases  cited  by  appellant  The  court 
found  that  appellant's  charter  expressly  gave 
it  the  power  to  make  such  a  contract  Giee  also 
on  this  point,  VandaU  v.  South  San  FrancUeo 
Dock  (k.  40  Gal.  88.  The  oontention,  there- 
fore, at  this  point  of  the  case,  is  that  the  mere 
fact  that  there  were  common  directors,  sa 
above  stated,  of  the  two  corporations  at  the 
time  of  the  contract,  makes  it  absolutely  vcrid: 
and  this  contention  cannot  be  maintain^. 

Where  two  corporations,  through  their  boardi 
of  directors,  make  a  contract  with  each  other, 
the  directors  who  are  common  to  both  are  not 
within  the  rigid  rule  of  the  esses  which  hold 
that  one  who  acta  in  a  fiduciary  capacity  can- 
not deal  with  himself  in  his  individual  capac- 
ity, and  that  any  contract  thus  made  wiU  be 
declared  void,  without  any  examination  into 
its  fairness,  or  the  benefits  derived  from  it  to 


donation  made  In  pnrsuance  of  It  is  void.  Polar 
Star  Lodge  No.1  v.  PohirStar  Lodge  No.  1,16  La. 
Ann.  78. 

A  ooDveyanoe  of  real  estate  from  one  reUgioos 
oorporation  to  another  for  the  sole  purpose  of  af- 
fording gratuitous  peouniary  assistanoe^when  a  ma. 
Jority  of  the  trustees  of  the  grantor  were  also  trus- 
tees of  the  other  corporation,  is  not  valid,  but  may 
be  set  aside  as  fraudulent.  St  James  Ohurch  |v. 
Church  of  the  Redeemer,  45  Barh.  866. 

So,  the  dootrine  that  corporations  having  com- 
mon ofBoers  and  trustees  cannot  enter  into  valid 
contracts  with  each  other  is  declared  in  Stokee  v* 
Phelps  Mission,  47  Hun,  670,  folio  wing  Metropolitan 
Blev.  EL  Go.  v.Manhattan  Blev.  B.Oo.  11  Daly,  878.  as 
to  wbch  see  supra,  under  first  beading.  The  doo- 
trine is  applied  to  defeat  an  agreement  between 
two  religious  corporations  fortheir,unlon  and  con- 
solidation. The  court  says:  **The  fact  that  one  of 
the  trustees  of  the  Phelps  Mission,  who  was  alleged 
to  have  been  the  chief  promoter  of  this  scheme  of 
consoUdation,  was  also  the  pastor  of  the64tfa  Street 
Presbytorlan  Church,  would,  of  itself,  besuffldent, 
if  no  other  ground  existed,  to  invalidate  the  whole 
proceeding;**  and  also  sasrs:  "It  is  clear  that  the 
whole  interest  of  this  pastor  was  in  the  84th  Street 
Church,  and  that  the  Phelps  Mission,  as  far  as  be 
was  concerned,  not  only  did  not  have  the  beneUt  of 
his  aid  and  counsel,  but  that  he  used  his  poeitlon  as 
a  trustee  of  said  mission  to  accomplish  the  object 
of  absorbing,  for  the  benefit  of  the  church  to 
which  he  must  look  for  bis  support,  all  the  prop- 
erty and  assets  of  the  mission.**  The  court  in  the 
same  case  says  that  the  plaintUf  **ha8  shown  that  all 
of  his  associate  trustees  were  engaged  in  the  con- 
spiracy to  deprive  the  Phelps  Mission  of  vitality 
and  rob  it  of  its  property  for  the  benefit  of  another 
oorporation,  in  the  snocess  of  which  one  of  them 
was  deeply  interested,  being  thefpastorof  the  recip- 
ient of  the  stolen  goods.** 

A  convejranoe  of  the  property  of  a  oorporation 
to  a  new  company  formed  by  the  same  persons  who 
composed  the  old  one,  and  tbeoflBoers  of  which  are 
the  same  as  those  in  the  old  company,  and  the  stock 
of  which  is  exchanged  for  that  of  the  old  company, 
33  L.  R.  A. 


Is  a  fraud  on  the  oreditors  of  the  original  oorpon- 
tlon.  San  Francisco  S;  N.  P.  a.  Go.  v.  Bee,  48  Gsl. 
806. 

A  transfer  of  the  property  of  an  insolvent  cor- 
poration to  another  company  to  secure  a  debt  br 
a  vote  of  directofs  of  whom  a  majority  was  also 
directors  of  the  other  corporation  or  bad  a  pre- 
ponderating interest  in  favor  of  it  la  prima  fide 
fraudulent  and  void,  both  as  to  the  grantor  corpora- 
tion and  as  to  its  creditors.  Sweeny  v.  Wtaeelinf 
Clrape  Sugar  ft  Bef.  Go.  80  W.  Va.  418. 

A  transfer  of  all  the  property  rights,  orea.  ma- 
chinery, personal  effects,  and  fixtures  of  a  mining 
company  to  another  oorporation  having  the  same 
officers,  for  fl  and  the  assumption  of  certain  of 
its  debts,  is  held  fraudulent  and  vlUra  vfreit  as  to  a 
creditor.    Cole  v.  BCilierton  Iron  Co.  60  Hun,  817. 

But  a  transfer  of  the  property  of  one  corpora- 
tion to  another,  made  by  officers  who  are  interested 
in  both  companies,  cannot  be  avoid<xl  by  a  subse- 
quent creditor  who  was  not  such  at  the  time  of  the 
transfer,  when  there  was  no  actual  fraud  in  tbs 
transaction.    Roy  ft  Co.  v.  Scott,  H.  ft  Co.  11  'W  ash. 


And  the  fact  that  the  same  persons  are  aharebold- 
ers  in  both  corporations  does  not  prevent  one  of 
the  companies  from  transferring  its  property  ta 
another,  in  the  absence  of  any  fraudulent  purpose, 
under  an  agreement  that  the  transferee  aball  pay 
obligations  of  the  other  corporation  to  tiie  full 
value  of  the  property  sold.  Warfleld  v.  MJaishaU 
County  Canning  Co.  78  Iowa,  606. 

e.   Actual  froMd  or  unfaUt  advaniaae  to  dtteetort. 

While,  as  we  have  already  seen,  the  minority  of 
the  decisions  do  not  condemn  a  contract  betweea 
corporations  merely  because  they  have  oommoa 
directors,  provided  the  transaction  is  fair,  yet  it  li 
plain  that  common  directors  may  have  mneb 
greater  individual  interest  on  one  side  than  on  tte 
other.  When  It  appears  that  a  director  is  in  fact 
mterestod  adversely  to  a  corporation  which  be  rep- 
resents in  making  a  contract,  his  act  may  be  repu- 
diated. This  applies  in  every  case  of  sucb  advans 
interest,  whether  be  Is  adversely  tnterested  as  aa 
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ibe  cestui  que  triuL  Two  corporations  have 
tbe  right,  within  the  scope  of  their  chartered 
powen,  to  deal  with  each  other;  and  this  rif^ht 
is  certainly  notdeatrojed  or  paralyzed  by  the 
fact  that  some,  or  a  majority,  of  the  directors 
are  common  to  both.  Of  course,  if  such  di- 
rectors should  wrongfully  and  wilfully  use 
their  powers  to  the  prejudice  of  one  of  the 
corporations,  their  action,  if  not  acquiesced  in, 
and  if  contested  at  the  proper  time,  could  be 
avoided,  as  in  any  other  case  of  actual  fraud. 
But  such  common  directors  owe  the  same  fi- 
delity to  both  corporations,  and  there  is  no  pre- 
sumption that  th^  will  deal  unfairly  with 
either.  Therefore  their  acts  as  such  common 
directors  are  not  void.  There  are  abundant 
authorities  to  this  proposition,  but  it  is  hardly 
necessary  to  refer  to  any  other  than  that  of 
Pavly  T.  Pauly,  decided  by  this  court  (107  Cal. 
8),  and  the  cases  there  cited.  In  that  case  the 
court,  in  Its  opinion,  says:  "The  stumbling 
bloclc  in  this  case,  however,  seems  to  have  been 
the  double  relation  or  agency  of  Collins,  Dare, 
and  Harvermale,  being  at  the  same  time  officers 
and   directors  in    both   corporations,"— and 

3 notes  approvingly  from  Adams  Min,  Co,  v. 
erUer^  26  Mich.  7^,  and  LeateMtorth  County 
Comrs,  V.  Chicago,  R.  I,  d  P.  R.  Co.  184  U. 
S.  688.  88  L.  ed.  1064,  which  cases  strongly 
declare  the  rule  above  stated.    The  conclusion 


reached  is  correctly  condensed  in  the  syllabus, 
as  follows:  '*The  fact  that  some  of  the  direct- 
ors of  the  bank  were  also  directors  of  the  cable 
company  does  not  prevent  them  from  being 
distinct  corporations,  who  have  a  right  to  con- 
tract with  each  other  in  their  corporate  capaci- 
ties, and,  if  the  relation  of  the  parties  has  not 
been  abused,  it  constitutes  no  bar  to  a  recov- 
ery of  monevs  advanced  by  the  bank,  and 
used  for  the  benefit  of  the  cable  company." 
We  will  notice  one  or  two  other  recent  author- 
ities to  the  same  point  In  Cosy.  East  db  West 
B,  Go.  68  Fed.  Rep.  648,  Judge  Pardee  says: 
«*That  the  East  A  West  Railroad  Company 
could  lawfully  contract  with  the  Cherokee 
Iron  Works,  although  all  the  stockholders  of 
the  one  were  also  stockholders  of  the  other,  in 
the  absence  of  fraud  and  misrepresentation,  is 
indisputable,  nor  would  the  fact  that  the  two 
corporations  had  substantially  the  same  di- 
rectors, who  were  the  active  agents  negotiat- 
ine  the  contract,  render  it  void, — at  worst  only 
vcndable,  but  subject  to  ratification."  In 
Jesup  V.  lUinois  C.  li.  Co.  48  Fed.  Rep.  488, 
the  validity  of  a  lease  between  two  corpora- 
tions in  which  there  were  common  directors 
was  involved;  and  Justice  Harlan  held  (we 
quote,  for  brevitv,  from  the  syllabus,  which 
is  correct)  as  follows:  *'The  contract  by 
which  the  Dubuque  Company  leased  the  Cedar 


individual  merely  or  as  a  member  of  another  oom- 
pany. 

Tbus,  a  transfer  of  all  the  personal  property,  ma- 
chinery, fixtures,  stock,  patent  rights  and  privf- 
leges  under  letters  patent  whiob  belonired  to  a  rub- 
tier  company,  made  against  tbe  protest  of  one 
direcior  by  a  vote  of  several  others,  to  persons 
with  whom  such  other  directors  soon  join  in  organ- 
izioga  new  corporation.  Is  held  to  be  a  fraud  by 
whicb  '*tbree  of  them  marcbed  out  of  the  old  com- 
pany laden  with  spoils.**  Abbot  v.  American 
Hard   Rubber  Go.  88  Barb.  678. 

A  contract  by  a  railroad  company  with  a  person 
who  afterwards  organised  with  others  another 
corporation  to  which  he  assigned  the  contract  is 
held  fraudulent,  wben  directors  of  the  first  cor- 
poration were  secretly  interested  in  the  contract. 
Wfirdell  V.  Union  P.  B.  Go.  4  DHL  880,  Afllrmed  hi 
106  U.  8. 061,  »  L.  ed.  fiOO. 

Any  arrangement  by  whiob  directors  of  a  ooiw 
pontlon  become  interested  adversely  to  It  in  con- 
tracts with  it,  or  organize  or  take  stock  in  compa- 
■les  or  associations  for  the  purpose  of  entering  into 
contracts  witb  the  corporation  or  becoming  parties 
to  any  undertaking  to  secure  to  themselves  a  sbaro 
in  tbe  profits  of  any  transactions  to  which  the  corpo- 
ration is  also  a  party,  will  be  looked  uponlwith  sus- 
picion. McQourkey  v.  Toledo  &  O.  C.  B.  Go.  140  IT. 
S.  IBS.  86  L.  ed.  1079. 

The  admission  Into  a  constructloa  company  un- 
der a  contract  for  tbe  construction  of  a  railroad,  of 
two  officers  of  the  railroad  company,  was  held  to 
be  unlawful  and  sufficient  to  vitiate  tbe  contract, 
in  Tbomas  v.  BrownvUIe,  Ft.  K.  ft  P.  B.  Go.  2  Fed. 
lie  p.  877.  It  Is  said  that  it  matters  not  whether  tbe 
contract  was  entered  into  with  the  understandmg 
that  the  two  directors  were  to  be  admitted  or  not, 
as  rhelr  presence  as  parties  on  lx)th  sides  during 
the  progress  of  the  work  and  when  payments  and 
settlements  were  to  be  made  under  the  contract 
was  enough. 

But  while  agreeing  with  the  ohrcnit  judge  as  to 
tbe  illegality  and  immorality  of  the  contract  which 
would  preolude  its  enforcement  in  a  court  of 
e^ity,  the  auptemo  oourt,  in  Thomas  v.  Brown. 
vUle.Ft.  K.  ftP.B.Go.lOBn.8.6eS,27L.  ed.1018, 
'.0  L.  T^.  A. 


raversed  the  decision  of  tbe  circuit  Judge  so  far  as 
it  denied  relief  for  the  reasonable  value  of  what 
the  company  actually  received  in  the  way  of  con- 
struction, on  the  ground  that  this  relief  did  not 
rest  on  tbe  original  contract,  but  on  work,  labor, 
and  material  furnished  to  and  received  by  the  com- 
pany, and  also  on  the  ground  that  thestockholden 
resisting  the  claim  were  not  parties  to  the  or- 
iginal suit  and  had  come  in  by  permission  of  the 
court  on  a  cross  bill,  and  therefore  in  seeking 
equity  must  do  equity. 

Where  directors  of  a  railroad  company  after  a 
oon tract  is  made  with  an  improvement  company 
to  construct  the  road  become  stockholden  in  tbe 
improvement  company,  they  are  in  equity  trustees 
of  the  railroad  company,  and  may  Im  compelled  to 
account  for  profits  realized,  and  the  contract  will 
be  declared  void  and  fraudulent  in  law.  Oilman, 
a  ft  8.  B.  Go.  ▼.  Kelly.  77  111.  tfBb 

A  dhrector  of  a  bank,  negotiating  with  himself  as 
president  of  another  corporation  to  pay  his  debt  to 
the  bank  witb  the  property  of  the  other  company, 
is  held,  in  Nevitt  v.  First  Nat.  Bank.  91  Hun,  48,  to 
t>e  acting  fraudulently  as  against  the  creditors  of' 
tbe  latter  company^  Hero  the  fraud  on  oreditors 
of  the  corporation  is  the  chief  element,  and  the 
contract  was  made  on  behalf  of  the  defrauded  cor- 
poration by  a  single  director,  and  not  by  the  cor- 
poration itself. 

A  lease  of  a  railroad  and  rontal  guarantiee,  whiob 
were  the  work  of  a  combination  or  syndicate  com- 
posed of  members  from  the  Ixmrds  of  directon  of 
two  oorporations,  who  caused  tbe  same  to  be  made 
for  purposes  of  their  own  individual  gain  and  in 
fraud  ( if  the  rights  of  one  of  the  oompanieais  voida- 
ble and  Indefensible,  but  a  new  corporation  formed 
by  reorganization  of  tbe  lessee,  which  continues  to 
hold  and  use  the  leased  property,  cannot  elect  to 
keep  the  leased  road  and  at  the  same  time  deny 
its  liability  to  pay  the  agreed  rental.  Barr  v.  New 
Fork,  L.  B.  ft  W.  B.  Go.  U6  N.  T.  MB,  Bevening  6S 
Hun,  66ft. 

Stockholden  of  an  elevated-railroad  company 
whicb  bad  leased  another  road  for  the  fall  term  of 
the  corporate  existence  of  its  owner,  and  issued  Its 
own  stock  In  place  of  the  stock  of  tbe  lessor  com. 
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Falls  road  woald  not  have  beeu  Toid  even  if  the 
majority  of  the  directors  of  that  company  bad 
be«n  personally  interested  in  the  Cedar  Falls 
Company.  It  would  have  been  simply  voida- 
ble at  the  election  of  the  Dubu(|ue  Company, 
or.  in  a  proper  case,  at  the  suit  of  its  stock- 
holders, and  that  election  most  have  been  ex- 
ercised, or  the  suit  brought,  within  such  time 
as  was  reasonable,  taking  into  consideration  all 
the  facts  and  circumstances  of  the  case." 

In  the  notes  to  §  658,  Cook,  Stock  &  Stock- 
holders, bd  ed.  there  are  many  many  cases  cited 
on  the  subject.  They  are  not  all  in  perfect 
harmony,  bat  they  abundantly  warrant  the 
statement  in  the  text  that  *'this  class  of  con- 
tracts certainly  are  not  void."  See  also  Booth 
V.  Bobinson,  66  Hd.  410;  Kitehen  v.  St.  Ijouii, 
K.  O,  dtN.  R  00. 69  Mo.  224.  The  decisions 
of  this  court  and  of  other  courts,  cited  by  ap- 
pellant, are  mostly  in  cases  where  trustees  at- 
tempted to  contract  about  the  trust  property 
directly  with  themselves,  for  their  individual 
benefit,  and  not  cases  where  corporations  dealt 
with  each  other  through  common  directors;  or 
in  cases  of  ultra  virea  in  the  strict  sense;  or  in 
cases  where  actual  fraud  was  the  ground  of  the 
alleged  invalidity  of  the  contract.  For  in- 
stance, Oravea  v.  Mono  Lake  E^jdraulic  Min. 
Co.  81  Cat.  308,  is  greatly  relied  on  by  ap- 
pellant; but  in  that  case  the  directors  of  a  sin- 
gle corporation  had  undertaken  to  vote  them- 
selves money,— partly  for  salary  prohibited  by 


the  by-laws, — and  to  execute  in  ibe  came  of 
the  corporation  a  note  and  mortga^forahife 
amount  of  money  to  themselves  asindividaik. 
This  was  an  entirely  difTerent  state  of  facu 
from  those  in  the  case  at  bar.  Moreover,  tbii 
case  was  decided  npon  the  grounds  of  actul 
fraud  and  a  failure  to  prove  ratification,->tbe 
court  saying:  "The  fairness,  honesty,  and  good 
faith  of  the  transactions  under  consideratioD  vn 
further  impeached  bj  the  testimony,"  etc :  aad 
the  court  says,  even  m  that  extreme  case,  "Ita 
not  intended  to  decide,  however^  that  these  di- 
rectors may  not  have  recoverei  from  the  cor- 
poration the  value  of  money  or  property  hon- 
estly advanced  by  them,  and  which  had  been 
used  by  and  for  the  benefit  of  the  oorporafioa 
in  carrying  on  its  business,  or  the  value  of 
services  rendered  by  them  outside  of  the  duties 
of  their  office,  in  a  proper  case  and  upon  i 
proper  showing.''  It  is  true  that  the  opioioD 
there  holds — no  doubt,  correctly — that  direct- 
ors of  corporations  are  trustees  within  the 
meaning  of  §^  2228-2380  of  the  Civil  Code; 
but  those  sections,  so  often  invoked  by  appel- 
lant, are  mere  statements  of  the  fundamental 
principle  of  the  law  of  trusts  that  a  trustee 
cannot  deal  with  the  trust  property  for  his  own 
individual  benefit,  and  that  principle  obtained 
in  all  the  jurisdictions  where  the  dedsfoDs 
about  common  directors  hereinbefore  cited 
were  rendered.  It  is  unnecessary  to  notice 
each  of  the  other  cases  cited  by  appellant    It 


pany  under  a  soheme  by  whioh  a  oonstructioo 
oompany  bad  been  orfranized  to  build  the  leased 
road  io  conslderatiOQ  of  its  stock  and  bonds,  were 
held  to  have  no  right  to  contest  the  ownersblp  of 
Btook  in  their  company  held  by  members  of  the 
oonstruotion  oompany  on  the  irround  that  dkeot- 
ors  of  their  own  road  were  Interested  In  the  con- 
struction company,  where  there  was  no  attempt  to 
rescind  the  lease  or  hold  their  own  directors  ac- 
countable for  any  profits  which  they  misrht  have 
received.  HitchcoclE  v.  Barrett,  50  Fed.  Rep.  668. 
Hie  court  In  this  case  says  the  leeeee  company  was 
fairly  dealt  with  unless  its  directors  made  a  clan- 
destine profit  at  its  expense,  and  it  does  not  appear 
that  they  attempted  to  conceal  their  part  in  the 
transaction  or  that  this  was  regarded  by  the  ma- 
jority of  the  stockholders  as  involving  any  breach 
of  trust  As  to  the  members  of  the  construction 
oompany  who  were  not  directors  in  the  railroad 
company  and  stood  io  no  fiduciary  relation  to  it, 
the  court  held  thateven  if  the  transaction  wassucb 
that  If  could  be  rescinded  the  stockholders  of  the 
lessee  company  could  not  confiscate  their  stock 
therein  or  annul  their  right  to  it  without  restoring 
to  them  what  they  parted  with. 

f.  PngumpUonoM  to  wnfaimem, 

t  The  doctrine  of  the  main  case  that  corporations 
having  some  or  a  majority  of  their  directors  com- 
mon to  both  are  not  thereby  precluded  from  hav- 
ing any  dealings  with  each  other  and  that  there  is 
in  such  case  no  presumption  that  the  common  di- 
rectors will  deal  unfairly  with  either,  is  adopted 
also  in  Fauly  v.  Pauly,  107  Cal.  & 

The  mere  fact  that  persons  in  a  board  of  direct- 
ors are  interested  in  theaffSira  of  another  cor- 
poration, which  is  a  controlling  stockholder  in  the 
former,  does  not  aiford  a  ground  of  presumption 
against  the  legality  and  fairnett  of  dealings  and 
transactions  between  the  two  companies,  although 
it  may  subject  their  conduct  to  rigtd  scrutiny  by 
the  court.  Davis  v.  United  States  Biectrlc  Power 
ft  L.  Go.  77  Md.  as. 
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So  it  is  held  in  Booth  v.  Bobinson,  56  Md.  4I9i  that 
there  is  no  presumption  of  illegality  or  unfafrces 
in  dealings  between  two  corporations  arising  from 
the  fact  that  a  minority  of  the  direotors  are  com- 
mon to  both  companies. 

The  principle  that  there  oan  he  no  presomptioD 
of  unfairness  in  a  transaction  made  hy  a  person  as 
the  agent  of  both  parties  is  applied,  in  Adams  Mio. 
Oo.  V.  Senter,  S6  Mich.  78.  to  a  case  in  whiob  one  min- 
ing oompany  authorised  its  supplies  to  be  used  for 
the  benefit  of  another,  and  their  joint  agent  traiis> 
ferred  the  timber  of  the  former  to  ohtain  powder 
for  the  other,  in  which  he  was  obliged  to  setUealao 
an  outstanding  powder  account. 

But  a  contract  between  a  railroad  oompany  aod 
a  construction  company,  made  when  the  board  of 
directors  of  the  railroad  company  is  under  tbecoo- 
trol  of  the  persons  composing  the  constmotlOD 
oompany,  is  declared  to  be  presumptively  fraudu- 
lent in  Currier  v.  New  York,  W.  8.  A  B.  B.  Go.  ft 
Hon,  86K.  In  this  case  the  plaintiff  alleired  a  fraod- 
ulent  conspiracy  to  accomplish  the  oontract  for 
the  benefit  of  the  stockholders  of  the  oonstmctiOD 
company  hi  acquiring  profits  whioh  belonged  to 
and  ought  6o  have  been  aaved  for  the  raiiroed 
company. 

See  also  Sweeny  v.  Wheeling  Grape  Sugar  k  Bef. 
Go.  80  W.  Va. 44B, supra,  d,  among  oaaesaa  to  lack  of 
consideration. 

Under  this  head  as  to  presumptions,  it  should  be 
added  that  there  is  in  effect  a  ooodoslve  pKBump- 
tion  of  fraud  made  in  those  cases  above  referred 
to,  which  adopt  the  stricter  rule  and  deny  Che  vi- 
lidity  of  any  contract  t)etween  oorpocatioos  htv- 
ing  common  directors.  But  in  the  majority  of 
cases  holding  that  such  contracts  may  be  valid  tb« 
presumption  is  one  of  fact,  and  favors  thefainen 
of  the  transaction  until  there  is  a  showing  of  cfr- 
cumstaoces  that  indicate  the  contrary.  On  this 
point  also  the  main  case  of  San  Dibgo,  Ou>  Town« 
&  Pacific  Bbach  R.  Oo.  v.  Pagupio  Bbach  Co.  » 
in  harmony  with  the  majority  of  decisions. 

aA.K. 
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is  sufficieDt  to  say  that  each  case,  in  some  6f 
the  features  above  indicated,  differs  essentially 
from  tbe  case  at  bar. 

The  contract,  therefore,  was  not  void;  and 
assuming  that  it  was  voidable,  and  might  have 
been  avoided  by  the  appellant  at  the  proper 
time  and  in  the  proper  manner,  it  is  clear  that 
it  was  not  so  avoided,  but  that  It  was  ratified. 
Id  tbe  first  place  there  was  no  attempt  to  avoid 
it,  nor  any  intimalion  of  such  Intention,  until 
long  after  the  time  mentioned  in  the  contract 
bad  expired,  and  respondent  had  performed  all 
its  covenants  therein  provideii,  until  long  after 
appellant  had  received  all  tbe  benefits  coming 
to  it  from  respondent's  performance,  and  until 
long  after  it  had  become  impossible  to  restore 
anything  to  respondent,  or  to  put  it,  in  whole 
or  in  part,  in  itatu  quo.  And  during  tbis  time 
appellant  vrithout  objection  paid,  from  time  to 
to  time,  the  flrreater  part  of  tbe  principal  and  a 
large  part  of  tbe  interest  which  by  the  contract 
it  had  promised  to  pay;  thus  inducing  respond- 
ent to  perform  tbe  whole  of  its  part  of  the 
contract  in  confidence  that  appellant  would  do 
the  same.  Tbis,  we  think,  under  tbe  circum- 
stances of  this  case,  constitutes  ratification  by 
acquiescence;  for  the  rule  is  that  a  party  can- 
not repudiate  the  burdens  of  a  contract  while 
enjoying  its  benefits.  UnderhiU  v.  Sunta  Bar- 
bara lAind,  Bldg.  4b  Imp.  Co,  98  Cal.  812. 
Tbere  is  some  question  as  to  the  sufficiency  of 
tbe  findings  on  tbis  point,  although,  in  our 
judgment,  they  sufiSciently  state  the  facts  con- 
stituting such  acquiescence.  The  court,  how- 
ever, also  found  that,  at  three  different  meet* 
ings  of  the  stockholders  of  appellant,  at  two 
of  which  over  two  thirds  of  the  stockholders 
were  represented,  and  at  the  other  over  a  ma- 
jority, the  action  of  the  directors  in  making  the 
contract  in  auestion  was  ratified,  approved, 
and  Gonfirmea;  and  tbe  evidence  supports  this 
finding.  At  tbe  regular  annual  meeting  on 
August  29, 1888,  six  weeks  after  tbe  making 
of  the  contract,  at  which  more  than  two-thirds 
of  tbe  stockholders  were  represented,  all  the 
previous  acts  of  the  board  were  expressly  rati- 
fied. At  tbe  regalar  annual  meeting  on  Au- 
gust 29, 1889,  at  which  more  than  two-thirds 
were  represented,  the  reports  of  the  secretary 
and  treasurer,  showing  the  existence  of  tbe 
$15,000  note  sued  on,  were  read  and  approved, 
and  all  the  proceedings  of  the  preceding  year 
were  onanimonsly  approved;  and  at  a  regular 
adjourned  meeting,  on  September  5,  1889.  at 
which  a  majority  of  the  stock  was  represented, 
the  same  thing  was  shown  by  the  reports  of 
said  two  officers,  and  the  action  of  the  board 
again  unanimously  approved.  It  is  admitted 
that  there  whs  also  another  annual  meeting  of 
the  stockholders  in  Auf^ust,  1890,  at  which  all 
former  actions  of  tbe  directors  were  approved. 
These  acts  constituted  a  ratification  of  the  con- 
tract in  question.  Underbill  v.  8(tnta  Barbara 
Land,  Bldg,  dImp.Co.  98  Cal.  813. 
;The  contention  of  appellant  that  the  con- 
tract could  not  be  ratified  except  by  the  ufiani- 
mous  consent  of  all  the  stockholders  cannot  be 
maintained.  That  principle  does  not  apply  to 
acts  which  might  have  been  authorized  by  a 
majority  in  the  first  instance.  *'Tbe  corpora- 
tion iDliy,  however,  ratify  an  unauthorized 
transaction  of  its  agents;  and  tbis  may  be  done 
S3  L.  R.  A. 


either  by  tbe  unanimous  acquiescence  of  the 
sharehcilders,  or  by  vote  of  the  majority,  if  the 
transaction  is  of  such  a  character  that  the  ma- 
jority might  have  authorized  it  at  the  outset.** 
1  Morawetz.  Piiv.  Corp.  2d  ed.  ^  525,  and  the 
cases  there  cited.  The  rule  is  that  the  majority 
governs,  and  every  stockholder  contracts  that 
such  shall  be  the  rule.  Civ.  Code.  §  812;  1 
Morawetz,  Priv  Corp.  ^  474. 

Tbere  Is  nothing  in  the  contention  that  the 
ratifications  were  made  without  knowledge  of 
what  tbe^  meant.  In  the  first  place  this  Is 
not  an  action  by  individual  stockholders  to  set 
aside  a  contract  made  by  the  corporation.  The 
point  is  made  by  tbe  corporation  itself  in  a  de- 
fense in  which  it  seeks  to  violate  its  own  obliga- 
tion; and  it  would  be  absurd  to  say  that  it  did 
not  know  what  it  was  doing.  But,  if  we  as- 
sume that  in  this  action  the  corporation  could 
shield  itself  between  the  ignorance  of  a  few  of 
its  stockholders,  it  is  clear  that  the  latter  knew, 
or  ought  to  have  known,  the  nature  of  the 
contract,  and  the  circumstances  attending  it. 
The  respondent  ran  its  railroad  through  the 
premises  of  appellant  upon  land  purchased  for 
that  purpose  by  tbe  former  from  the  latter, 
there  was  a  continuous  operation  of  the  road 
according  to  the  contract,  and  a  continuous 
payment  from  time  to  time  by  appellant  of 
large  sums  of  money  under  the  contract,  and 
the  relations  of  the  two  corporations  were  of 
an  intimate  character.  And,  as  was  said  in 
Blen  V.  Bear  River  d  A.  Water  4b  Min.  Co  20 
Cal.  618.  614, 81  Am.  Dec  182:  "The  natural 
presumption  is  that  it  was  fully  considered, 
and  the  particulars  inquired  into  and  explained, 
and  tbe  idea  that  this  was  not  done  is  certainly 
at  variance  with  tbe  usual  mode  of  conducting 
business."  And,  again:  "A  mtification  sup- 
poses a  knowledge  of  the  thing  ratified,"  and 
"there  is  no  evraence  of  any  mistake  in  this 
case."  Moreover,  at  tbe  meeting  of  the  stock- 
holders at  which  the  contract  was  first  ratified, 
the  minutes  of  the  meeting  of  the  board  or 
directors  of  appellant  at  which  the  contract 
was  made  were  read;  and  they  showed  that 
Gassen,  who  was  a  director  of  appellant,  waa 
also  director,  president,  and  general  manager 
of  the  respondent,  and  presented  tbe  table  of 
trains,  ana  acted  for  tbe  respondent.  Further- 
more, as  was  said  in  UnderhiU  ▼.  Santa  Bar^ 
bara  Land,  Bidg.  4b  Imp.  Co,  mtpra,  ouotinc 
from  Mora  wets:  "Nor  can  the  shareholders  ot 
a  corporation  avoid  responsibilitv  for  the  un- 
authorized acts  of  their  agents  by  abstaining 
from  inquiry  Into  the  affairs  of  the  company, 
or  by  absentmg  themselves  from  tbe  company's 
meetings,  and  at  tbe  same  time  reap  the  k)ene- 
fit  of  their  acts  in  case  of  success."  It  Is  sig- 
nificant that  in  the  case  at  bar  there  was  no  at- 
tempt to  show  a  want  of  knowledge  of  any  of 
tbe  stockholders  of  any  circumstance  con- 
nected with  the  contract  which  is  now  sought 
to  be  repudiated. 

With  respect  to  the  discussion  bv  appellant 
of  the  value  of  tbe  consideration  for  which  it 
entered  into  the  contract,  it  is  sufficient  to  say 
that  tbe  wisdom  or  good  policy  of  that  con- 
tract is  not  a  matter  for  decision  here.  The 
ficts  found  show  what  the  consideration  was. 
In  considering  tbis  case  we  have  assumed, 
without  decidmg,  that  the  contract  involved 
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wag  one  which  the  appellant,  if  there  had  been 
BO  acquiefloence  or  express  ratificatioo*  might 
by  prompt  aaion  have  avoided. 


TAtf  judgment  and  order  appealed  flvm  mr$ 
dinned. 
We  concur:  Temple*  J.;  Hen»haw»  J, 
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ATLANTA    CONSOLmATBD    STREET 
RAILWAY  COMPANY.  Piff.  in  Err., 

e. 
Susie  A.  0WING8. 
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*1.  Where*  ia  the  proeeeattoii  of  Its 
btiilne— I  »  eorpor&tiOB  employs  » 
wire  whi<Au  because  of  its  beiog  charged  with 
a  powerful  and  dangerous  ourreot  of  electricitr, 
is  liable,  upon  coming  in  contact  with  the  wires 
of  other  corporations,  to  cause  injury  or  death  to 
employees  of  ttae  latter  while  engaged  in  the  per- 
formance of  their  duties,  the  corporation  first 
referred  to  is,  relatively  to  such  employees,  un- 
der the  duty  of  observing  at  least  ordinary  dili- 
gence, not  only  In  preventing  such  a  contact,  but 
also  in  discovering  and  preventing  its  continu- 
ance, even  when  occasioned  by  the  negligence  of 
others,  including  that  of  a  corporation  whose 
employees  are  thus  exposed  to  danger. 

8.  The  dedaratioB  aUofftoff  that  the 
defoBdaiit*s  **lbed  wlre^(ittelng  a  wire 
charged  with  a  high  potential  current  of  elec- 
tricity} was,  at  the  time  of  the  killing  of  the  plain* 
tttPs  husband,  ^Negligently  and  carelessly  per- 
mitted by  the  defendant  to  rest  upon  and  be  in 
Immediate  contact  with**  a  call  wire  of  a  company 
which  was  the  master  of  the  deceased,  and  the 
charge,  as  a  whole,  making  it  sufficiently  dear  to 
the  Jury  that  the  plaintiff  must  prove  the  negli- 
gence thus  alleged,  and  also  that  it  occasioned 
the  death  of  her  husband,  before  she  would  be 
entitled  to  a  recovery,  the  defendant's  request  to 
charge  that  she  could  recover  only  upon  some 
act  or  acts  of  negligence  alleged  in  the  declara- 
tion was  fairly  covered.  % 

8*  Iff  while  upon  a  pole  a  eoneiderable 
dietanee  abowe  the  groond,  a  person  is 
so  bnrnedt  shocked,  and  put  in  pain  by  a  cur- 
rent of  electricity  as  to  lose  his  strength  or  con- 
sdousneta  and  the  control  of  his  movements,  and, 
in  consequence,  fails  to  the  ground,  and  dies,  it 
may  be  safely  asrorted  that  his  death  was  caused 
by  the  electric  current,  whether.  In  case  there 
had  been  no  fall  from  the  pole,  death  would 
have  ensued  or  not. 

4*  Althoiiirh  the  declaration  allei^ 
nothinff  ae  to  any  *'prospeet  of  in- 
creased  eamini^'*  on  the  part  of  the  de- 
ceased.  It  was  not,  under  the  facts  of  this  case, 
improper  for  the  Judge,  while  instructing  the 
Jury  as  to  the  measure  of  damages,  to  state  to 
them,  in  a  general  way,  that  they  might  consider 
such  prospect,  if  any;  he  at  the  same  time,  and  in 
the  same  connection,  appropriately  instructing 
them  that  they  might  also  consider  his  *'dlm1nu- 
tion  of  capacity  to  earn  money  as  the  result  of 
growing  years  and  infirmities  of  age.** 

*  Headnotes  by  LtUFKiir,  J. 

NoTS.— The  liability  of  an  electric  company  to 
an  employee  for  an  injury  caused  by  an  electric 
shock  is  the  subject  of  a  nnte  to  Western  U.  Teleg. 
Oo.  V.  McMullen  (N.  J.)  »  L.  S.  A.  861. 
R8  T..  H.  A. 


6«  There  was  no  materiat  errtn*  in 
Jecting^  ewidenoe*  The  law  as  to  contribu- 
tory negligence  was,  in  substance,  fairly-  aabmit- 
ted  by  the  Judge  to  the  Jury;  and,  even  If  th<* 
damaflres  ought  to  have  been  apportioned  on  ac- 
count of  such  negligence  on  the  pare  of  the  de- 
ceased, the  amount  of  the  verdict  was  not  eo  iargi* 
as  to  show  with  complete  certainty  that  this  wm» 
not  done.  The  verdict  found  was  warranted: 
and,  on  the  whole,  there  was  no  abuse  of  dlsoe- 
tlon  In  denying  a  new  trial. 

(January  20,  liBOOJ 

ERROR  to  the  City  Court  for  Atlanta  to  re 
view  a  Judgment  In  favor  of  plain  tiff  in  an 
action  brought^to  recover  damages  for  the  al- 
leged wTongfol  killing  of  plaintiffs  huahand 
by  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  N.  J.  Hammond  and  T.  A.  Hsim- 
mond  for  plaintiff  in  error. 

Mr,  MarshaiX  J.  Clarke*  for  defendant 
in  error: 

If  the  current  of  electricity  from  the  feed 
wire  of  plaintiff  in  error  passing  over  the  tele 
phone  wire  caused  the  death  of  the  husband  of 
defendant  in  error,  and  this  current  passed  be- 
cause of  the  negligence  of  plaintiff  in  error  in 
allowing  its  fera  wire  to  come  in  contact  wiih 
the  telephone  wire,  then  the  plaintiff  in  error 
is  respocsible  for  such  death  unless  it  could 
have  been  avoided  by  .ordinary  care  on  the  part 
of  said  husband. 

Aygusta  B.  Oo.  ▼.  Andrews,  89  Oa  658,  99 
Ga.  710. 

If  there  was  a  failure  on  the  part  of  plaintiff 
in  error  to  use  ordinary  care  to  prevent  contact 
between  its  feed  wire  and  the  wire  of  the  tele- 
phone company,  such  failure  constitute  neg- 
ligence. In  Juaging  what  would  be  ordinary 
care  reference  must  be  had  to  the  character  of 
the  agency  about  which  it  must  be  exerdaed. 

Keasbey.  Electric  Wures.  106,  167;  Bifelow, 
Torta,  277;  Thompson,  Electricity,  §§  464. 
466. 

If  both  plaintiff  in  error  and  the  telephone 
company  were  negligent  in  the  matter  of  the 
contact  of  the  wires  they  are  liable  jointly  and 
severally  for  such  negligence. 

Keasbey,  Electric  Wires,  167;  Gould.  PI. 
p.  190,  §  66,  p.  194,  §  74. 

The  care  required  of  the  husband  of  the  de 
fendant  was  only  "common  prudence,"  not  all 
possible  care;  and  in  measuring  the  care  de- 
manded of  him  all  that  he  had  to  do  and  all 
the  circumstances  should  be  considered. 

Richmond  d  D,  B,  Oo.  v.  Howard^  79  Oa. 
40;  East  Tennessee,  V.  dh  O.  R.  Oo.  ▼.  Danid, 
91  Ga.  768;  Central  B.  A  Bkg.  Oo.  ▼.  E€nt,  87 
Ga.  402;  Shearm.  &  Redl  Neg.  §  98. 

(Jnless  the  husband  of  the  defendant  in  error 
was  under  a  duty  to  the  plaintiff  inerrw  to  use 
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ftparUcuUur  precaution  in  bis  work, — as,  for  in- 
■tance  gloves, — the  failure  to  use  such  precau- 
tion was  not  negligence. 

Shearm.  &  Kedf.  Neg.  g  8. 

Where  the  question  is  whether  a  person  en- 
gaged in  a  particular  business  used  on  a  gi?en 
occasion  proper  appliances  for  his  safety  it  is 
allowable  to  show  what  appliances  are  cus- 
tomarily used  in  doing  that  business. 

Code,  2061;  Bohler  v.  Ovms,  60  Gft.  188; 
MurnkM  V.  Howard,  6  Ga.  218;  Richmond  d 
D.  R.  Oq,  v.  Howard,  svpra;  Central  Railroad 
▼.  Brinson,  70  €kL  225;  Rebb  v.  Eati  Tennmee, 
V.  d  Q.  R.  Oo.  87  Ga.B  681 ;  Deering,  Neg. 
§  9;  Barber  ▼.  Brace,  8  Coon.  9,  8  Am.  Dec. 
149;  8tepheni  A  0.  Iransp.  Co.  v.  Tuekerman, 
88  N.  J.  L.  548;  Cats  v.  Boston  d  L.  R,  Co.  14 
Allen,  448;  Maynnrd  v.  Buck,  100  Mass.  40; 
KoUtiv.  Minneapolis  d  St.  L.  R.  Co.  82  Minn. 
188;  Platner  v.  PUttner,  78  N.  T.  95;  Kelly  v. 
Southern  Minnesota  R.  Co.  28  Minn.  98;  Whit 
sett  ▼.  Chicago,  R  I,  d  P.  R.  Co.  67  Iowa,  150; 
BoUy  y.  Boston  Gaslight  Co.  8  Gray,  128»  69 
Am.  Dec.  288. 

LvmpkiBy  J.  9  delivered  the  opinion  of  the 
court: 

1.  This  case  in  some  respects  resembles  that 
of  Avgusta  R.  Co.  v.  Andrews,  89  GkL  658,  al- 
though in  one  essential  feature  the  two  cases 
are  materially  different  In  the  former  it  ap- 
peared that  Andrews,  who  was  iniured  by  an 
electric  current,  was.  at  the  time  he  received 
the  shock,  a  trespasser  upon  the  fire  alarm  sys- 
tem of  the  city  of  Augusta,  having,  without 
permission,  climbed  a  pole  upon  which  he  had 
BO  right  to  go;  and  it  was  accordingly  held 
that  be  took  the  risk  incident  to  the  trespass. 
In  the  present  case  the  deceased  husband  of 
the  plaintiff,  who  was  killed  by  a  current  of 
electricity  emanating  from  the  plant  of  the  de- 
fendant railway  company,  was  pot  a  trespasser, 
but  was  engaged  in  the  performance  of  his 
duties  as  a  lineman  of  the  telephone  company, 
and  was  In  the  strictest  sense  where  he  bad  a 
perfect  right  to  be  at  the  Ume  he  received  the 
fatal  shock.  The  railway  company  employed, 
in  the  conduct  of  its  business,  a  subtle,  dan- 
gerous, and  death-dealing  agency.  It  consisted 
of  a  high  potential  electric  current,  which 
traversed  wires  stretched  upon  poles,  and  run- 
ning through  the  city  of  Atlanta  and  its  sub- 
nrbs.  These  wires  were  liable,  upon  coming 
in  contact  with  other  wires  belonging  to  the 
telephone  company,  the  electric-light  company, 
and  perhaps  other  corporations,  to  cause  injury 
or  death  to  employees  of  these  other  companies 
while  engaged  in  performing  their  duties  as 
linemen.  Under  these  circumstances,  it  is  to 
all  minds  a  clear  proposition  that  the  railway 
company  was  bound  to  exercise  at  least  ordi- 
nary diligence,  not  only  to  prevent  contacts 
from  which  the  above  mentioned  consequences 
might  reasonably  be  expected  to  ensue,  but 
also  to  discover  and  take  measures  to  prevent 
a  continuance  of  such  contacts  even  when  oc- 
casioned by  the  negligence  of  any  other  per- 
sons. To  hold  otherwise  would  be  to  allow 
this  company  to  maintain  its  deadly  agency 
with  no  responsibility  whatever  for  conse- 
quences which,  in  the  natural  course  of  things, 
might  in  all  probability  occur.  Those  who 
employ,  in  the  prosecution  of  their  business,  a 
88  L.  R,  A, 


palpably  and  highly  dangerous  agency,  such  as 
electricity,  are  bound  to  exercise  such  precau- 
tions to  prevent  injury  to  others  as  the  emer- 
gency would  reasonably  seem  to  require.  In 
this  connection,  we  refer  to  the  interestine  case 
of  Ahern  v.  Oregon  TeUph.  d  TeUg.  Co.  24  Or. 
276,  22  L.  R.  A.  685.  It  cannot  be  doubted 
that  the  owner  of  a  ferocious  lion  would  be 
bound  to  keep  him  securely  caged  in  order  to 
prevent  harm  to  others;  and  even  if  a  negli- 
gent or  malicious  person  should  open  the  door 
of  the  lion's  cage,  and  allow  him  to  escape, 
there  should  be  no  unreasonable  delay  on  the 
part  of  the  owner  in  discovering  this  fact,  and 
in  taking  diligent  steps  looking  to  the  recapture 
of  the  animal.  The  feed  wire  of  the  railway 
company,from  the  very  subtlety  and  intangible 
form  of  the  danger  that  lurks  therein  when  it 
is  charged  with  a  powerful  current  of  electrici- 
ty, is  much  more  dangerous  than  a  score  of 
lions.  Its  death-dealing  power  is  not  discover- 
able by  exercising  the  senses  of  sight,  hearing, 
or  smell.  Imperceptibly  and  noiselessly  It 
strikes  down  its  victim,  and  he  is  either  muti- 
lated or  killed  before  he  has  the  slightest  warn- 
ing of  the  terrible  danger  so  near  at  hand. 
The  duty  of  preventing,  if  possible,  a  contact 
between  this  dangerous  feed  wire  and  the  wires 
belonffing  to  other  companies  can  haidly  t)e 
deniea.  The  duty  of  providing  against  its 
continuance,  when  occasioned  solely  by  the 
act  of  others,  is,  of  coarse,  less  stringent;  but 
nevertheless,  where  such  a  contact  exists,  the 
company  ought  to  discover  it  within  a  reason- 
able time,  ami  take  prompt  and  eflScient  meas- 
ures to  correct  and  remedy  the  evil.  Exactly 
what  period  will  constitute  a  reasonable  time 
cannot  be  accurately  defined.  Each  case  must 
depend  almost  entirely  upon  tta  own  peculiar 
facts  and  attending  circumstances;  and  whether 
or  not  the  proper  degree  of  diligence  has  been 
observed  will,  in  every  instance,  be  a  question 
for  determination  by  the  Jury. 

2.  It  is  no  longer  a  delmtable  question  that, 
in  order  to  recover  for  injuries  occasioned  bv 
the  negligence  of  the  defendant,  the  plaintiff 
cirn  recover  only  upon  some  act  or  acts  of  neg- 
ligence alleged  in  his  declaration.  In  the 
present  case,  counsel  for  the  defendant  re- 
quested that  an  instruction  to  this  effect  be  given 
to  the  Jury.  The  court  declined  to  charge  in 
the  precise  language  of  the  request,  but  we 
think  its  snbstance  was  fully  covered  by  the 
charge  actually  given.  Among  other  things 
the  declaration  alleged  that  the  defendant's  feed 
wire  was  *'  negligently  and  carelessly  permitted 
by  the  defendant  to  rest  upon  and  be  in  imme- 
diate contact  with"  a  call  wire  of  the  telephone 
company.  The  charge,  as  a  whole,  made  it 
suflSciently  clear  to  the  Jury  that  the  plaintiff 
must  prove  the  negligence  thus  alleged,  and 
also  that  it  occasioned  the  death  of  her  hus- 
band, before  she  would  be  entitled  to  a  re- 
covery. 

8.  It  was  argued  that  the  deceased  was  not 
actually  killed  by  the  electric  shock;  that, 
while  he  was  stunned  and  injured  by  it,  his 
death  was  really  occasioned  by  bis  fall  to  the 

f  round  from  the  top  of  the  pole  upon  which 
e  was  at  work.  There  is  no  merit  at  all  in 
this  contention.  It  was  proved  beyond  Ques- 
tion that  the  deceased  was  so  burned,  shocked, 
and  put  in  pain  as  to  lose  his  strength  or  con. 
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sciooBness  and  the  control  of  his  movements, 
and,  in  coosequence,  fell  to  the  ground,  and 
was  killed.  Certainly,  under  such  drcum- 
8tancr>8,  it  could  not  be  inaccurate  to  say  that 
the  electric  current  was  the  proximate  cause  of 
his  death. 

4.  In  charging  the  Jury  with  reference  to  the 
measure  of  damages,  the  presiding  Judge  stated 
that  they  might  take  into  consTderation  any 
*'  prospect  of  increased  earnings^'  on  the  part 
of  the  deceased.  This  charge  was  complained 
of  as  erroneous,  on  the  ground  that  it  alluded 
to  a  matter  as  to  which  nothing  was  alleged  in 
the  declaration.  In  the  same  connection,  how- 
ever, the  Judge  also  instructed  the  Jury  that 
they  might  consider  the  deceased's  *'diininu- 
tion  of  capacity  to  earn  money,  as  the  result  of 
growing  years  and  infirmities  of  age. "  Taking 
the  charge  altogether,  it  was 'not  unfair  to  the 
defendant.  The  court  was  simplv  holding  up 
both  sides  of  the  question  with  reference  to  the 
earning  capacity  of  the  deceased  in  the  event 
he  had  not  been  killed.  No  point  was  raised 
that  there  was  no  evidence  as  to  a  probable  in- 
crease of  earning  capacity  on  the  part  of  the 
deceased  upon  which  to  ^^edicate  the  charge 
complained  of.  Assuming  that  it  was  neces- 
sary for  the  plainti£F  to  make  specific  allega- 
tions in  her  declaration  as  to  this  element  of 
damage  she  had  suffered,  in  order  to  enable 
her,  as  matter  of  right,  to  introduce  evidence 
in  support  thereof,  ii  seems  clear  that  the 
proper  course  to  be  pursued  by  the  defendant 
would  have  been  to  object  to  the  introduction 
of  such  of  the  evidence  as  was  not  covered  by 
the  allegations  of  the  plaintiiTs  declaration. 
If  evidence  as  to  the  probal>le  increased  earn- 
ing capacity  of  the  deceased  was,  without  ob- 
jection, allowed  to  go  to  the  liiry,  it  certainly 
would  seem  proper  for  the  Judge,  if  not  in- 
cumbent upon-  him,  to  instruct  the  Jury  what 
they  were  to  do  with  such  evidence.  ueniraU 
R.  d  Bkg,  Co,  v.  Attatoay,  00  Oa.  650,  and  au- 
thorities there  cited. 

5.  Error  was  assigned  upon  certain  rulings 
of  the  Judge  in  rejecting  evidence,  but,  after 
carefully  and  thoroughlv  examining  the  rec- 
ord, we  do  not  discover  that  any  material  error 
in  this  respect  was  committed.  It  was  stren- 
uously insisted  that  the  evidence  showed  that 
the  deceased  was  guilty  of  such  contributory 
negligence  as  to  require  an  apportionment  of 
the  damages,  and  that  the  verdict  ought  to  be 
set  aside  tot  the  reason  that  the  Jury  evidently 
deducted  nothing  on  this  account.  The  record 
before  us  does  not,  however,  sustain  this  con- 
tention. The  amount  of  the  verdict  is  not  so 
large  as  to  show  with  certainty  that  no  appor- 
tionment was  in  fact  made;  for,  under  the  evi- 
dence, the  verdict  might  have  been  for  even 
a  larger  amount  than  that  found  by  the 
Jury.  This  being  so,  and  the  law  as  to  con- 
tributory nei^ligence  having  been  fully  and 
fairly  submitted  to  the  jury,  we  do  not  feel 
authorized  to  disturb  their  verdict  on  the 
ground  that  it  is  excessive.  Unquestionably, 
there  was  evidence  upon  which  a  finding  for 
the  defendant  could  have  been  safely  predi- 
cated; but  the  Jury,  as  was  their  right,  accepted 
that  version  of  the  evidence  as  a  whole,  which 
operated  favorably  to  the  plaintiff.  In  this 
view,  the  verdict  found  was  fully  warranted. 
We  have  no  right  to  interfere  with  the  func- 


tions  which  the  law  devolves  apon  JaHes;  and. 
upon  a  full  review  of  the  whole  ca^e,  we  find 
no  legal  reason  for  directing  that  the 
dergo  another  investigation. 
Judgment  afflrmtd. 


J.  S.  HoTIGHE  et  aX. 

e. 

MACON     CONSTRUCTION    OOMPANT 
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Exchange  Bank  of  Macon,  Intervener,  F^f, 

in  Err. 
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*!•  The  tket  tluU  one  eorpor&tton  o^ 
the  enttre  eapital  stock  of  anoUier  does 
not  vest  in  the  former  the  lesal  title  to  the  prop- 
erty of  the  latter,  nor  render  the  two  corpora- 
tions IdeaticaL  On  the  contrary,  they  are  sep- 
arate and  dlsttnot  lesal  entities. 

2.  Aooordln^lyt  fhouirh  one  who  leads 
money  to  acorporatton  which  owns  sU  of 
the  capital  stock  of  a  railroad  company  may,  un- 
der some  circumstances,  subject  to  the  pasrment 
of  the  loan  the  property  of  the  railroad  company 
as  equitable  assets  of  the  borrower,  the  leader  in 
such  case  cannot,  in  preference  to  the  lien  of  a 
valid  mortgaire  executed  by  the  railroad  com- 
pany to  secure  an  inue  of  bonds,  even  in  equity, 
have  his  cUUm  paid  oat  of  money  realised  by  a 
receiver  from  the  sale  of  the  property  of  that 
company. 

8*  Nor*  under  the  Ikete  recited*  ean  the 
lender*  ae  a  partjr  to  an  equitable  pro- 
ceadtnsTf  be  allowed  hj  Tirtoe  of  hie 
rights  as  an  aUeged  creditor  of  t&e  railroad 
company,  under  a  decree  disposing  of  ctie  assets 

'of  the  latter  alone,  payment  of  the  loan  out  of 
earnings  of  the  rallrosd  company  which  came 
into  the  hands  of  the  receiver  whUe  tt  was  betov 
operated  by  him;  and  this  is  so  altbooffh  the  re- 
ceiver may  have  previously  used  portioas  of  such 
earnings  in  paying  interest  to  tbe  bondholders 
secared  by  the  mortgage,  aad  In  making  better- 
meats  and  improvements  upon  the  railroad  proi^ 
erty,  which  largely  Increased  the  value  of  tfas 
bondholders*  security. 

(October  S,]8Bft4' 

ERROR  to  the  Superior  Court  for  Bibb 
County  to  review  a  Judgment  disallowing 
the  claims  of  intervener  for  what  it  claimed 
to  be  preferred  debts  out  of  assets  belong- 
ing to  the  Macon  Construction  Company  which 
had  been  placed  in  the  hands  of  a  reodver  in 
a  suit  by  plaintiffs.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me»9r$,  Bacon  A  Miller*  for  plaintlif  in 
error: 

If  no  identity  of  ownership  existed  the 
Georgia  Southern  &  Florida  Railroad  Com- 
pany would  be  bound  by  the  contract  of  the 
Macon  Construction  Company  as  its  duly  an- 
thorized  agent. 

Wylly  V.  OoUinB,  0  Ga.  228:  ChaUanooga  R 

*Headnotes  by  Lumpkin,  J. 

Note.— As  to  the  sole  ownership  of  stook  of  a 
corporation,  see  LouisriUe  Bkg.  Oo.  v.  Bisenmaa 
Bros,  ft  Oo.  (Ky.)  19  L.  B.  A.  684,  and  fMte. 
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d  a  E.  Oo.  ▼.  Lidell,  86  Oa.  482;  Ckatta- 
ncoga,  R.  d  G.  B.  Co.  ▼.  WhiUluad,  89  Ga.  100; 
Chattanooga,  E,  4b  G.  R  Co,  7.  i>art>.  Id.  709 

These  bonds  are  Id  effect  an  assignment  of 
the  net  income  of  the  property  to  the  paynient 
of  the  principal  or  interest,  or  both,  of  the 
bonds,  and  the  courts  would  enforce  the  con 
tract  if  it  were  sought  to  violate  it. 

r  Am.  4&  Eng.   £nc   Law.  p.  830;  Re  Ship 
Warre,  8  Price.  2«9,  note;  Field  v.  SetD  York, 
«  N.  Y.  179. 57  Am.  Dec.  486;  fTauie  v.  Qod  is 
With  Us  Congregation.  85Cal.  888;  Hallyt,  Bvf- 
falo,  a  Abb.  App.  Dec.  807;  Devlin  y.New  York, 
68  N.  Y.  15;  Fint  Nat.  Bank  v.  Kimherlands, 
16  W.  Va.  592;  EupU  v.  Bindhy^  91  Pa.  299; 
TwiuY.Cheever,  2  Allen,  40:  Braekett  v.  BlaAe, 
7  Met.  S65,  44  Am.  Dec.  442;  People,  Grattan, 
V.  Dayton,  60  How.  Pr.  148;  Thurston  y. Fair- 
man,  9  Hun,  686. 

An  agreement  to  pay  a  particular  debt  out 
of  a  parricular  fund  is  an  equitable  as^i^nnient 
of  that  fund  to  the  creditor  and  the  fund  thus 
equitably  assigned  ia  not  subject  to  future 
liens  or  conveyances  unless  to  parties  without 
notice. 

Bum  V.  Carvalho,  4  Myl.  A  C.  690;  Chase  v. 
Petroleum  Bank,  66  Pa.  169;  CildweU  v.  Hart 
upee,  70  Pa.  74;  Nemiih  v.  Drum,  8  Watts  & 
6.  9,  42  Am.  Deo.  260:  Vreeland  v.  Blunt.  6 
Barb.  182;  Shutfleu>orth  v.  Bruce,  7  Robt.  162; 
Ixncery  ▼.  Steward,  25  N.  Y.  289.  82  Am.  Dec. 
846;  Farker  v.  Syracuse,  81 N.  Y.  376. 

It  is  the  duty  of  the  court  to  require  the  re- 
ceiver to  cariy  out  the  contract  of  the  com- 
pany. 

Moise  V.  Chapman,  24  Ga.  249:  Skipp  y.  ffar- 
wood,  8  Atk.  564;  BeU  v.  S/tilUfj,  83  Barb.  610; 
20  Am.  &  Enir.  Enc  Law,  p  407;  Field  ▼. 
Jones,  11  Oa.  418;  Hart  v.  liespess,  89  Oa.  87; 
Covington  Draw  Bridge  Co,  v.  Shepherd,  62  U. 
a.  21  How.  112.  16L.ed.  88. 

There  is  no  superior  claim  or  lien  on  this  net 
Income. 

The  current  income  belongs  to  the  company 
and  is  subject  to  its  control. 

Oalteston,  IL  d  B,  R,  Oo.  v.  Cowdrey,  78  U. 
8.  11  Wall  459.  20  L.  ed.  199;  Oifman  w.  Illi 
fuds  A  M.  TeUg.  Co.  91  U.  6.  603.  28  L.  ed 
406;  American  Bridge  Go.  ▼.  Heidelbach,  94  (J. 
a  798,  24  L.  ed.  144:  Teal  ▼.  Walker,  111  U.  S. 
242,  28  L.  ed.  416;  Dow  ▼.  Memphis  A  L.  E. 
E.  Co.  124  U.  8.  662,  81  L.  ed.  666;  Sage  v. 
Memphis  A  L.  E.  E.  Co.  126  U.  S.  861,  81  L. 
ed.  694:  Feoria  db  P.  Union  E  Co  ▼.  Chictgo, 
P.  dS.  W.R  Co.  127  U.  8.  204.  82  L.  ed.  112; 
United  States  Trust  Co.  v.  Wabash  Western 
Bailway,  160X1.  8.  287,  87  L.  ed.  1086. 

If  the  current  income  of  the  road  is  diverted 
to  the  improvement  of  the  property  by  the 
trustees  in  possession  or  by  the  receiver,  and 
the  mort(rage  is  foreclosed  without  payment  of 
such  debts  for  operating  expenses,  an  order 
should  be  made  for  this  payment  out  of  the 
fund. 

Bumham  ▼.  Bow&n,  111  U.  8.  776.  28  L.  ed. 
696. 

Meews.  Washington  Dessan  and  C.  L. 
Bartlettt  for  defend  nts  in  error: 

The  Macon  Construction  Company  and  the 
Georgia  Southern  &  Florida  Railroad  CompaDy 
for  ail  purposes  of  this  cause  were  two  separate 
and  distinct  corporations. 

Button  V.  Boffman,  61  Wis.  20,  60  Am.  Rep. 
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181;  Ang.  &  A.  Corp.  ^t  40.  46,  100,  691, 
696;  Van  Allen  Y.  Nolan  C'Van  Alien  ▼.  The 
Assessor^),  70  U.  a  3  Wall.  684,  18  L.  ed. 
234. 

The  exchange  bank  had  no  legal  lien  upon 
the  property  of  the  Oeorgia  Snutliem  A  Flor- 
ida Railroad  Company.  If  it  had  no  legal 
lien  did  it  have  an  equitable  lien?  In  the  case 
of  Central  Trust  Co.  v.  Thurman,  94  Oa.  736, 
the  whole  theory  upon  which  the  exchanse 
bank  claims  an  equitable  lien  was  discussed, 
and  it  waji  solemnly  adjudicated  upon  a  similar 
state  of  facts  tliat  there  could  be  no  lien  in 
favor  of  the  Exchange  Bank  or  other  creditora 
siailarly  situated. 

The  Exchange  Bank  had  no  equitable  lien. 

Penn  v.  Calhoun,  121  U.  8.  251,  80  L.  ed. 
915;  Addison  v.  l.ewis,  75  Va.  701;  Morgan's 
L,  dtT.E,  dt8.8.  iM>.  V.  Texas  G.  E.  Co.  137 
U.  8.  171,  34  L.  ed.  626;  Eneeland  v.  Amerir 
can  TA>an  ik  T.  Co.  136  U.  8.  89,  34  L.  ed.  879. 

With  re^rd  to  indeb  edness  for  labor,  ma- 
terial, equipment,  and  supplies,  some  courts 
have  applied  the  doctrine  of  diversion  of  assets, 
but  not  for  any  other  indebtedness. 

High.  Receivers,  3d  ed.  865,  tf  394<i, 
394e,  494^/  Addison  ▼.  Lewis,  supra;  United 
States  Trust  Go.  v.  New  York^  W.  S.  d  B.  R 
Co.  25  Fed.  Rep.  800;  Bound  v.  South  Carolina 
R  Co.  47  Fed.  Rep.  30;  Blair  v.  St.  Louis,  H. 
d  K.  E.  Co.  22  Fed.  Rep.  471. 

This  doctrine  ought  not  to  be  extended  be- 
yond the  limits  indicated  by  the  decisions  r^ 
ferrcd  to. 

Bound Y.  South  Carolina  E.  Go.  supra, 

Messrs.  Gustin*  Guerry*  A  Hall  and 
Hoke  Smitk  also  for  defendants  in  error. 

Lnmpkin,  J.,  delivered  the  opinion  of  the 
court: 

The  affairs  of  three  corporations,  riz.,  the 
Exchange  Bank  of  Macon,  the  Macon  Con- 
struction Company,  and  tlie  Georgia  Southern 
&  Florida  Railroad  Company,  are  involved  in 
this  case.  For  convenience,  and  for  the  sake 
of  brevity,  they  will  be'  respectively  designated 
the  "Bank,"  the  '•Construction  Compjiny," 
and  the  '*  Rail  road  Company."  The  railmad 
of  the  company  last  named  was  built  by  the 
construction  company  under  a  contract  be- 
tween the  two  companies,  by  tbe  terms  of 
which  all  the  stock  of  the  railroad  company 
became  and  was  the  property  of  the  construc- 
tion company;  and  it  appears  that  after  its 
completion  the  railroad  was  operated  exc1u> 
sively  by  the  construction  company,  but  the 
oreanizationof  the  railroad  company  was  kept 
complete  ani  intact.  Before  the  indebtednesa 
of  the  construction  company  to  the  bank, 
which  will  presently  be  mentioned,  had  been 
incurred,  the  railioad  company,  in  its  corpo- 
rate iisme  and  capacity,  had  issued  and  nego- 
tiated a  large  number  of  bonds,  and  secured 
the  same  by  a  deed  of  trust  conve>  ing  all  of 
its  property,  and  the  present  controversy  is  be- 
tween the  trustee  of  the  holders  of  these  lion«ls 
and  the  bank.  The  nature  and  extent  of  this 
controversy,  so  far  as  material  to  this  discus- 
sion, will  appear  fiom  the  following;  statement: 
The  bank  at  different  times  loaned  to  the  con« 
struction  company,  and  upon  its  credit,  large 
sums  of  money,  portions  of  which  were  to  be 
used,  and  were  in  fact  used,  in  paying  the  em- 
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ployees operating  the  railroad  their  wages,  and 
ID  payiog  off  an  indebtedtiess  incurred  by  the 
coDstructloD  compbiiy  in  purcbHsing  equip- 
ments for  the  railroad.  There  were  no  direct 
dealings  between  the  bank  and  the  railroad 
company,  and  no  contractual  relations  what- 
ever existed  between  these  two  corporations. 
The  construction  company  gaye  its  promissory 
notes  to  the  bank  for  the  sums  borrowed  as 
above  stated;  and,  as  to  some  or  all  of  the  in- 
debtedness thus  created  agreed  to  deposit  in 
the  bank,  to  be  applied  in  its  reimbursement, 
the  daily  earnings  of  the  railroad.  A  portion 
of  the  construction  company's  indebtedness  to 
the  bank  was  also  secured  by  the  deposit  of 
collaterals,  upon  which  a  considerable  sum 
was  realized,  and  cre<lited  upon  that  indebted- 
ness. In  view  of  the  principles  by  which  in 
our  judgment,  this  case  is  controlled,  it  is  not 
now  important  to  determine  definitely  whether 
the  agreement  of  the  construction  company  to 
deposit  for  the  security  of  the  bank  the  earn- 
ings of  the  railroad  jrelated  to  the  whole  or 
only  to  a  part  of  the  indebtedness  of  the  former 
to  the  latter;  nor  whether  all  of  these  earnings 
were  to  be  applied  to  the  satisfaction  of  the 
notes  of  the  construction  company,  or  only 
such  portions  of  the  earnings  as  could  be  used 
for  this  purpose  after  excepting  so  much  of 
the  same  as  were  necessarily  withdrawn  in  or- 
der  to  keep  the  railroad  in  operation;  nor 
whether  or  not  the  bank,  with  the  means  for 
so  doing  in  Its  hands,  neglected  to  make  the 
proper  application  of  the  same,  and  thus  ob- 
tain fuU'payment  from  the  construction  com- 
pany.  Whatever  the  truth  as  to  these  several 
matters  may  be,  the  fact  remained  that  the 
construction  company  was  still  very  largely  in- 
debted to  the  bank  for  money  borrowed  'and 
used  as  above  stated,  when,  upon  the  petition 
of  McTighe  &  Co.,  ail  the  property  of  both  the 
construction  company  and  the  railroad  com- 
pany was  placed  in  the  hands  of  a  receiver, 
thus  making  a  case  which  resulted  in  prolonared 
and  complicated  litigation.  The  bank  filed  in 
this  case  two  separate  interventions,  in  which 
it  set  forth  its  claims  in  substance  as  hereinbe- 
fore recited,  showing  the  balances  due  to  it, 
and  seeking,  among  other  things,  to  have  the 
same  paid  as  debts  of  the  railroHd  company 
out  of  the  proceeds  of  the  sale  of  its  proper^ 
by  the  receiver,  or  from  its  earnings  while  be 
was  operating  it  under  the  orders  of  the  court: 
the  bank  contending  that,  under  the  facts  ai 
stated,  it  was  really  a  creditor  of  the  railroad 
company,  and  as  such  entitled  to  priority  of 
payment  as  against  the  claims  of  its  bond- 
holders. The  trustee  of  the  bondholders,  who 
was  also  a  party  to  the  case,  on  the  other  hand, 
contended  that  the  bank  was  in  no  sense  a 
creditor  of  the  railroad  company,  but  of  the 
construction  company  alone;  that  the  bank, 
therefore,  had  no  lien,  either  legal  or  equitable, 
upon  the  property  of  the  railroad  company,  or 
its  proceeds,  or  upon  the  earnings  of  that  com- 
pany; and  that,  consequently,  in  administer- 
ing its  assets,  the  bank  could  have  no  priority, 
or  rights  of  any  kind  as  against  the  bond- 
holders. These  interventions  were  referred  to 
a  special  master,  who  reported  against  the  in- 
tervener, and  it  filed  various  exceptions  to  his 
report.  By  agreement  the  two  interventions 
were  consolidated,  and  tried  together  Ijy  the 
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judge  without  a  Juiy,  and  by  consent  this 
branch  of  the  main  case  made  by  the  peddoo 
of  McTij^he  &  Co.  was  treated  as  a  separate 
and  distinct  case  between  the  bank  and  the 
trustee  of  the  bondholders.  The  Judge  held 
that  the  master  had  committed  no  error,  over 
ruled  the  t>ank's  exceptions,  and,  so  far  as  it 
was  concerned,  made  the  report  of  the  master 
the  ludgment  of  the  court,  to  all  of  which  the 
bank  excepted. 

The  main  contention  npon  which  the  bank 
rested  was  that  it  was  a  creditor  of  the  railroad 
company.  Upon  the  assumption  tiiat  it  was, 
it  set  forth  various  grounds  for  its  further  con- 
tention that  it  was  entitled  to  be  treated  as  a 
preferred  creditor  of  that  com  pan  v,  having  a 
lien  superior  to  that  of  its  bond  holders.  If  the 
bank  had  succeeded  in  establishing  its  first 
proposition,  an  inquiij  into  these  grounds  and 
their  merits,  with  a  view  to  testing  the  correct- 
ness of  the  second  contention,  would  be  neces- 
sary. As  it  did  not,  in  oar  opinion,  establish 
the  first  proposition,  an  investigation  into  what 
would  have  been  the  rights  of  the  bank  had  it 
been  a  creditor  of  the  railroad  company,  hold- 
inp  airainst  it  the  claims  it  has  against  the  con- 
struction company,  is  not  essential.  It  must 
be  borne  in  mind  that  the  assets  with  which 
the  court  was  dealing  were  those  of  the  rail- 
road company,  as  such.  While  they  may,  in 
a  sense,  have  belonged  to  the  conat ruction 
company,  because  it  was  the  sole  owner  of  the 
stock  of  the  railroad  company,  the  right  of  the 
construction  company  to  assert  its  ownership, 
or  to  sciually  have  the  beneficial  use  and  en- 
joyment of  these  assets,  was  beyond  all  doubt 
or  question  postponed  to  the  lien  of  the  bond- 
holders. This,  as  we  understand  the  matter, 
was  a  conceded  point,  the  contest  being  be- 
tween the  bank,  insisting  that  it  was  a  creditor 
of  the  railroad  company  and  claiming  as  such, 
on  the  one  hand,  and  the  bondholders,  admit 
ted  to  be  creditors  of  that  company,  on  the 
other.  Had  these  partiea  been  contesting  as 
creditors  of  the  construction  company  over  a 
distribution  of  its  assets,  the  questions  to  be 
disposed  of  would  have  been  altogether  differ- 
ent As  it  is.  the  controversy  must  be  deter- 
mined with  reference  to  the  true  relationa  ex- 
isting betwceo  each  of  the  respective  claimants 
and  the  railroad  company:  and,  this  being  so, 
the  bank's  claim  must  stand  or  fall  upon  the 
proper  decision  of  the  question  as  to  whether 
or  not  it  can  rightly  be  regarded  as  a  creditor 
of  that  company.  That  it  cannot  be,  and  con- 
sequently has  no  lien  either  upon  the  proceeds 
of  the  sale  of  the  railroad'property  or  the  in- 
come derived  from  its  operation  by  the  re- 
ceiver, will,  we  think,  be  made  by  the  follow- 
ing brief  discussion  of  the  points  announced  in 
the  headnotes. 

1.  Bvery  corporation  la  a  person, — ^artiflcal. 
it  is  true,  but  nevertheless  a  distinct  legs) 
entity.  Neither  a  portion  nor  all  of  the  nat 
ural  persons  who  compose  a  corporation,  or 
who  own  its  stock  and  control  its  affairs,  are 
the  corporation  itself;  and  when  a  single  indi- 
vidual composes  a  corporation,  he  ia  not  him- 
self the  conx>ration.  in  such  case  the  man  is 
one  person,  created  by  the  Almighty,  and  the 
corporation  is  another  person,  created  by  the 
law.  It  makes  no  difference  In  principle 
whether  the  sole  owner  of  the  stock  of  a  cor 
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poratioii  is  a  man  or  another  corporation. 
The  corporation  ownine  such  stock  is  as  dis- 
tinct from  the  corporanon  whose  stock  is  so 
owned  as  the  man  is  from  the  corporation  of 
which  he  is  the  sole  member.  That  a  business 
corporation  is  a  separate  legai  entity,  and  as 
such  owns  the  property  belonging  to  it,  is  rec- 
ognized by  Mr.  Justice  Kelson  in  the  case  of 
Van  AUen  ▼.  Nolan("Van  Allen  ▼.  The  Auee- 
earit')  70  U.  S.  8  Wall.  684.  18  L.  ed.  284.  as 
"familiar  law,"  and  in  this  connection  he  cites 
Queen  ▼.  Amaud,  9  Q.  B.  806,  and  quotes 
from  Lord  Den  roan  as  follows:  '*lt  appears 
to  us  that  the  British  corporation  is,  as  such,  the 
sole  owner  of  the  ship.  .  .  .  The  individual 
members  of  the  corporation,  no  doubt;  are  in- 
terested, in  one  sense,  in  the  property  of  the 
corporation,  as  they  may  derive  individual 
benefit  from  its  increase,  or  loss  from  its  de- 
struction; but  in  no  legal  sense  are  the  individ- 
ual members  the  owners."  In  Button  v.  Hoff- 
man, 61  Wis.  20,  50  Am.  Rep.  181,  Orton.  J., 
says:  '*From  the  very  nature  of  a  private 
business  corporation,  or  indeed  of  any  cor- 
poration, the  stockholders  are  not  the  pri- 
vate and  Joint  owners  of  its  property.  The 
corporation  is  the  real,  though  artificial,  per- 
son substituted  for  the  natural  persons  who 
procured  its  creation,  and  have  pecuniary  in- 
terests in  it,  in  which  all  its  property  is  vested, 
and  by  which  it  is  controlled,  managed,  and 
disposed  of.  It  must  purchase,  hold,  grant, 
sell,  and  convey  the  corporate  property,  and 
do  business,  sue  and  be  sued,  plead  and  be  im- 
pleaded, for  corporate  purposes,  by  its  corpo- 
rate name.  The  corporation  must  do  its  busi- 
ness in  a  certain  way,  and  by  its  regularly 
appointed  ofiScere  and  agents,  whose  acts  are 
those  of  the  corporation  only  as  they  are  within 
the  powers  and  purposes  of  the  corporation. 
In  an  ordinary  copartnership  the  members  of 
it  act  as  natural  persons,  and  as  agents  for  each 
other,  and  with  unlimited  liability.  But  not 
so  with  a  corporation;  its  members,  as  natural 
persons,  are  merged  in  the  corporate  identity." 
And  see  the  numerous  authorities  dted  by  this 
learned  Jurist  in  support  of  the  above.  Two 
other  cases  strongly  in  point  are  PuUman'i 
Palace  Car  Oo.  v.  Missouri  P,  22.  €%?.  116  U.  & 
687.  28  L.  ed.  499,  and  Atchison,  T.  dt  8.  F, 
R  Oo.  V.  Cochran,  48  Kan.  225,  7  L.  R.  A. 
414.  We  conclude  what  we  have  to  sav  on 
this  branch  of  the  case  by  making  the  follow- 
ing pertinent  extracts  from  that  most  excellent 
work.  Cook  on  Stock  and  Stockholders  and 
Corporation  Law:  "A  corporation  is  an  entity 
and  existence  separate  from  its  ofUcen  and 
stockholders.  And  the  inclination  of  some 
writers  to  assimilate  a  corporation  as  nearly  as 
possible  to  a  nartnership,  and  to  apply  to  the 
former  the  rules  applicable  to  the  latter,  leads 
only  to  confusion  and  is  contrary  to  the  law. 
The  difference  between  a  corporation  and  a 
partnership  and  the  advantages  of  a  corpora- 
tion over  a  partnership  as  a  means  of  doing 
business  are  very  marked,  and  should  not  be 
limited  by  construction.  A  corporation  is  an 
entity,  an  ezisteoce.  irrespective  of  the  persons 
who  own  all  its  stock.  The  fact  that  one  per- 
son owns  all  the  stock  does  not  make  him  and 
the  corporation  one  and  the  same  person.  Al- 
though ofte  railroad  corporation  owns  all  the 
stock  of  another  raUroad  corporation,  yet  the 
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separate  existence  of  the  two  corporations  con- 
tinues and  they  are  not  thereby  merged." 
See  volume  1,  g  6,  and  authorities  cited  in 
notes. 

2.  The  construction  company  and  the  rail- 
road company  being,  therefore,  distinct  cor 
porations,  and  the  bank  being  a  creditor  of 
the  former  only,  and  not  of  the  latter,  it  is 
clear  that  the  bank  has  no  legal  lien  upon  the 
property  of  the  railroad  company.  Has  it, 
then,  an  equitable  lien  upon  such  property? 
It  claims  that  it  has,  and  contends,  amoog 
other  things,  that  as  to  the  money  it  furnished, 
and  which  was  used  in  paying  the  employees 
of  the  railroad  company,  it  became  subrogated 
to  their  rights  and  equities,  and  thus  acquired 
a  lien  upon  the  property  of  the  railroad  com- 
pany superior  to  that  of  the  bondholders;  and 
that  it  also  has  a  like  superior  lien  as  to  the 
money  it  furnished,  and  which  was  expended 
in  purchasing  equipments  for  ^e  railroad. 
This  is  not  an  exhaustive  statement  of  the  con 
tentions  of  the  bank,  nor  of  the  reasons  urged 
to  sustain  the  same,  but  will  suffice  to  show, 
in  a  general  way,  the  nature  of  the  pounds 
upon  which  it  rested  its  claim  of  priority  over 
the  bondholders.  Its  able  and  learned  counsel 
submitted  many  stroni;  arguments,  and  cited 
numerous  authorities  in  support  of  their  con- 
tentions, including  those  the  nature  of  which 
we  have  stated,  and  others  which  we  have  not 
deemed  it  necessary  to  set  forth.  4  We  feel  con- 
vinced that  the  moral  equities  of  their  client, 
the  bank,  stand  upon  a  very  high  footing,  but 
are  constraioed  to  deal  with  the  case  from  a 
legal  standpoint.  Thus  regarding  the  matter. 
we  are  of  the  opinion  that  these  arguments  and 
authorities  are  not  applicable  to  the  case  in 
hand,  and  for  this  reason,  as  already  indicated, 
we  do  not  undertake  to  state  or  follow  them 
out  in  detail.  It  must  not  be  overlooked  that 
the  bank  dealt  with  and  extended  credit  to  the 
construction  company.  It  had  no  direct  deal- 
ings at  all  wiUi  the  railroad  company,  and  never 
became  its  cr^itor.  If  it  had  furnished  money 
to  that  company,  then,  in  a  contest  over  the  dis 
tribution  of  its  assets  between  the  bank  and 
the  bondholders,  all  the  positions  now  taken  in 
support  of  the  bank's  idleged  superior  equities, 
and  the  arguments  presented  to  show  the  cor- 
rectness of  those  positions,  would  be  pertinent 
and  appropriate,  and,  we  are  frank  to  say, 
would  be  of  great  weight,  and  entitled  to  the 
most  serious  consideration.  If,  however,  we 
have  shown  that  the  bank,  in  the  present  con- 
troversy, does  not  occupy  the  position  of  a 
creditor  of  the  railroad  company,'  the  case  is 
altogether  a  different  one  from  that  just  sup 
posed.  Again,  if  the  bank,  as  a  creditor  of 
the  construction  companv,  was  seekine  to  sub- 
ject to  the  payment  of  its  claims  the  prop 
erty  of  the  railroad  company  as  equitable 
assets  of  the  construction  company,  there  mi^bi 
undoubtedly  be  circumstances  under  which 
this  could  be  done.  A  case  affording  an  illus- 
tration of  this  kind  is  that  of  2>ay  v.  Postal 
Teleg.  Oo.  66  Md.  854.  As  will  have  been  seen 
from  what  has  been  said  above,  that  case,  and 
others  of  like  character,  are  entirely  different 
from  the  case  at  bar;  for,  we  repeat  once 
more,  it  must  not  be  overlooked  that  the  bank 
is  here  claiming  to  be  a  creditor  of  the  railroad 
company,  and  insisting  upon  the  enforcement 
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of  its  alleged  rights  in  that  capacity,  and  in  no 
other. 

8.  If  our  views  of  this  case  as  above  ex- 
pressed are  sound,  it  follows  as  a  necessary  con- 
clusion that  under  a  decree  disposing  of  the 
assets  of  the  railroad  c^mptiny  alone  the  bank 
cannot  claim  repayment  of  its  loans  to  the  con- 
struction company  out  of  the  earnings  of  the 
railroad  company  which  came  into  the  hands 
of  the  receiver  while  it  was  being  operated  by 
him.  It  makes  no  difference  what  disposition 
the  receiver  may  have  previously  made  of 
portions  of  such  earnings.  Whether,  with  the 
same,  he  paid  interest  on  the  company's  bonds, 
or  used  the  same  in  making  betterments  and 
improvements  upon  the  railroad  property,  is  a 
matter  of  no  concern  to  the  bank,  for  the  rea- 
son that  it  is  not  a  creditor  of  the  railroad 
company,  and  therefore  is  not  affected  in  any 
manner  by  the  receiver's  conduct  in  dealing 
with  its  assets.  It  must  be  remembered  that 
in  the  case  now  under  consideration  the  court 
was  not  undertaking  to  dispose  of  any  assets 
directly  belonging  to  the  construction  company 
as  such.  The  court  had  in  its  hands  for  distri- 
bution no  property  to  which  the  construction 
company  had  a  legal  title,  nor  any  fund  arising 
in  any  manner  from  such  property.  Although, 
in  a  sense,  and  for  certain  purposes,  the  oorpui 
and  tbeincome  of  the  property  belonging  legally 
to  the  railroad  company  might  be  regarded  as 
equitable  assets  of  the  construction  company, 
the  bank,  as  an  alleged  creditor  of  the  railroad 
company,  has  to  stand  upon  whatever  may  be 
its  rights  in  that  capacity,  and  can  take  nothing 
in  tbis  litigation  as  a  creditor  of  the  con- 
struction company.  Our  conrlusion,  there- 
fore, upon  the  whole,  is  that  no  error  was 
committed  by  the  trial  court. 

JudgmetU  affirmed. 


8CH0EN  BROTHERS.  Kjr*.  in  Err., 


«. 


City  of  ATLANTA. 


<. 


Ga.. 


.) 


*1«A  dty  mu,y  hy  <MrdiiiaAee  lawftilly' 
prescribe  that  unless  the  owner  of  a  dead  ani- 
mal, even  tboufrh  the  carcaes  may  be  of  some 
value,  shall  remove  it,  or  cause  It  to  be  removed, 
beyond  the  city  limits,  within  a  specified  re&«4on- 
able  time,  and  to  a  specified  reasonable  distanoe, 
the  municipal  authorities  may  deal  with  such 
carcass  as  a  nuiianoe  perse,  and  as  such  taise 
obarsre  of  it,  and  make  such  disposition  thereof 
as  will  best  conserve  the  public  health. 

S.  It  is  not,  ho^reTert  lawftil  to  require 
that  such  owner*  upon  removinjr  the  carcass, 
or  causlnir  its  removal  within  the  time  allowed 
him  for  this  purpose,  shall  deposit  it  beyond  the 
city  limits  at  such  place  only  as  may  be  desifrnated 
by  the  municipal  authorities,  or  that  upon  his  re- 
fuslnflr  so  to  do  the  dry  will  have  it  removed  at 
his  expense  to  that  particular  place,  provided  the 
removal  intended  by  the  owner  oon templates 
the  deposit  of  the  carcass  at  some  other  place 
outside  of  the  city  not  Itself  within  a  prohibited 
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distanoe  from  the  city  line,  and  such  dtepoeltloB 
of  it,  when  so  deposited,  as  will  in  any  efvent  pr^ 
vent  its  becoming  a  nuisance  to  or  otherwise  ts- 
Juring  any  of  the  inhabitants  of  the  oity. 

(Ifebruary  7, 180(L) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brouj^ht  to  enforce  a 
penalty  for  the  alleged  violation  of  a  municipal 
ordinance.     Recert^. 

The  facts  are  stated  in  the  opinion. 

Mewrt.  Rosser  A  Carter,  for  plaintiffs  in 
error: 

Injunction  will  lie  because  it  Involves  prop- 
erty rights. 

Atlanta  v.  OaU  City  Oa^igM  Co,  71  Qa. 
106;  Qoutd  v.  Atlanta,  55  Ga.  678. 

The  ordinance  is  void  because  It  creates 
monopoly. 

1  Dill.  Mun.  Corp.   g  819,  and  note  896 
Rizer  Rendering  Co.  v.  Behr,  77  Mo.  91.  46 
Am.  Rep.  6;  Oreensboro  v.  Ehrenreich,  80  Ala. 
579,  60  Am.  Rep.  180;  Re  Lowe,  54  Kan.  757, 
27  L.  R  A.  645. 

The  ordinance  is  void  because  It  takes  pri- 
vate properly  without  compensation. 

Code,  g  5024;  8mith  v.  Atlanta,  92  Ga.  119; 
iVrf  V.  Atlanta,  85  Ga.  140,  8  L.  R.  A.  787; 
Butler  V.  TkomaniOe,  74  Ga.  575. 

A  dead  horse  is  not  a  nuisance  per  as. 

1  Dill.  Mun  Corp.  J  »74,  note  450;  Under* 
wood  V.  Qreen,  42  N.  Y.  140;  Riter  Rendering 
Co.  V.  Behr,  supra. 

A  dead  horse  is  property,  and  to  require  the 
owner  to  pay  a  dollar  to  give  him  away  ii 
more  than  confiscation  depriving  an  owner  of 
property  without  due  process  of  law. 

Code,  gg  4995,  5810.  5322. 

A  city  council  cannot  prohibit  expressly  or 
by  farming  out  as  a  monopoly  a  lawful  busi- 
ness which  may  become  a  nuisance. 

W'eU  V.  Ri(md,  24  N.  J.  Eq.  169. 

Mtssrs,  J.  A.  Anderson  and  W«  M. 
Davis  for  defendant  In  error. 

SimmoBSf  Ch.  J.,  delivered  the  opinion  of 
the  court: 

An  ordinance  of  the  city  of  Atlanta  provided 
as  follows:  "Whenever  the  chief  of  police  or 
sanitary  inspectors  shall  be  informed  of  any 
dead  horse,  mule,  cow,  or  other  animal  beioe 
within  the  corporate  limits  of  the  city  of 
Atlanta,  be  or  they  shall  cause  said  carcass  to 
be  removed  beyond  said  limits  and  then  prop- 
erly buried  or  dis|X)sed  of  so  as  not  to  create  a 
nuisance,  and  any  person  or  persons  other  than 
those  employed  who  shall  remove  the  carcass 
of  any  such  animal  shall,  on  conviction,  be 
fined  not  more  than  $100  or  imprisonment  not 
exceeding  thirty  days,  in  the  discretion  of  the 
court;  provided,  the  owner  or  hia  authorized 
agent  may  remove  such  carcass  from  the  dty 
under  the  direction  of  the  sanitary  inspector. 
An  ordinance  subsequently  adopted  provided 
that  the  board  of  health  should  be  authorized 
to  contract  for  the  removal  of  *  all  dead  car- 
casses of  animals,  such  as  hftrsea,  etc.,  from 
within  the  corporate  limits,  and  to  authorize 
the  contractor  to  charge  for  and  collect  from 
the  owners  of  such  carcassea  not  more  than  a 
dollar  per  head;  the  carcassea  to  be  removed. 


SoBOBH  Bbothiebb  v.  Atlasta. 


805 


whether  by  the' owner  or  the  contractor,  to 
such  laDds  or  place  outside  the  city  limits  as 
should  be  designated  from  time  to  time  by  the 
board  of  health,  or  the  sanitary  inspector,  act- 
ing for  the  board.     The  ordinance  further 
provided  that  it  should  be  the  duty  of  any  per- 
son owning  such    animal,  or  any  person  on 
whose  premises  auch  animal  might  die,  or  be 
found  dead,  to  notify  the  sanitary  inspector  of 
the  district,  or  the  chief  sanitary  inspector's 
office,  of  the  location  of  such  dead  animal,  in 
order  to  its  removal  by  such  contractor*  within 
three  hours  after  its  death  or  the  discovery 
thereof,  unless  the  owner  should  within  that 
time  remove  or  cause  the  removal  of  such  car- 
cass 10  the  place  designated  by  the  board  or 
inspectors;  and,  further,  that  it  should  be  the 
duty  of  the  contractor  to  provide  neat  and 
proper  vehicles  and  appliances  for  the  removal 
of  such  carcasses  without  offense  tp  persons 
living  or  passing  along  the  routes  traveled  in 
such  removal,  and  the  board  of  health  should 
have  power  at  all  times  to  regulate  the  removal 
of  such  carcasses.    In  pursuance  of  this  ordi- 
nance a  contract  was  entered  into  t)etween  the 
board  of  health  and  Kirkpatrick,  Fogg.  &  Ck>., 
in  which  it  was  agreed  that  the  latter  should 
have  the  exclusive  right  to  remove  all  such 
dead  animals  as  died  or  were  killed  within  the 
city  limits,  "over  the  bodies  of  which  the  city 
has  any  authoritv,"  durinir  the  three  years  be 
ginning  November  15,  1894.  and  should  have 
the  right  to  diarge  and  collect  a  dollar  per  head 
for  each  carcass  of  horses  or  like  animals,  from 
the  owner  thereof,  unless  the  owner  elected  to 
remove  such  himself  witnin  three  hours  from 
the  death  of  the  animal  or  time  of  the  dis- 
covery of  its  death     In  March.  1^95,  Schoen 
Bros.,  a  firm  engaged  in  the  business  of  dealing 
in  hides  and  tallow,  and  of  rendering  the  car- 
casses of  animals,  were  notified  by  the  owner 
of  a  horse  which  bad  died  at  a  livery  stable  in 
the  city  of  Atlanta  that  if  they  would  send  for 
the  carcass,  and  remove  it  out  of  the  city,  they 
could  have  it.    They  accordingly  sent  a  vehicle 
for  the  animal,  and,  within  three  hours  after 
Its  death,  removed  it  outside  of  the  city.    They 
did  not  take  it  to  the  place  designated  by  the 
sanitary  inspector  for  the  deposit  of  deaa  ani- 
mals, to  wit,  the  place  of  business  of  Eirk 
Patrick  &  Co.,  beyond  the  corporate  limits,  but 
took  it  to  their  own  works,  which  were  situ- 
ated at  a  distance  of  several  miles  from  the 
city.    The  animal  was  not  offensive  at  the  time 
of  its  removal.    The  owner  turned  it  over  to 
them  in  order  to  save  the  sum  of  $1,  which  fae 
would  have  been  required  to  pay  if  the  animal 
had  been  removed  by  the  contractors  employed 
by  the  city.    Subsequently  Schoen  Bros,  were 
tried  in  the  recorders  court  of  the  city  of  At- 
hinta  upon  the  charge  of  having  violat^  the 
ordinances   above  referred  to,  in  having  re- 
moved the  animal  to  a  place  other  than  that 
designated  by  the  dty  authorities.     Upon  the 
trial  the  facts  above  stated  appeared  in  evi- 
dence.   The  defendants  were  found  guilty  and 
fined,  and  took  the  case  by  certiorari  to  the 
superior  court    In  the  recorder's  court,  and  in 
their  petition  for  certiorari,  they  attacked  the 
ordinances  in  question,  as  illecral.  unconstitu- 
tional, and  void.    They  also  filed  a  petition  for 
Injunction,  in  which  the  foregoing  facts  were 
stated,  in  substance,  and  it  was  alleged  that  the  I 
88  L.  R.  A. 


petitioners  had  theretofore  been  in  the  custom 
of  obtaining  the  carcasses  of  animals  in  the 
city  of  Atlanta  befof  e  they  became  a  nuisance, 
and  of  hauling  them,  without  charge  to  the 
owners,  to  the  works  of  the  petitioners,  some 
8  miles  beyond  the  city  limits,  where  the 
petitioners  made  use  of  Ihem  in  their  business 
of  rendering  dead  stock,  and  that  for  this  pur- 
pose they  were  of  considerable  money  value 
to  the  petitioners,  and  that,  notwithstanding 
the  pendency  of  the  writ  of  certiorari  in  the 
case  above  mentioned,  other  prosecutions  un- 
der the  ordinances  therein  alleged  to  be  void 
had  been  brought  against  the  petitioners,  and 
the  municipal  authorities  were  threatening  to 
bring  other  like  charges  against  them  unless 
they  ceased  to  remove  the  carcasses  of  animals 
in  their  course  of  business,  and  by  that  means 
were  seeking  to  force  the  petitioners  to  aban- 
don their  said  business.  The  petitioners 
prayed  that  the  ordinances  in  question  be  de- 
clared unconstitutional  and  void,  and  that  the 
city  of  Atlanta,  its  officers  and  agents,  be  en- 
Joined  from  proceeding  further  with  the  prose- 
cutions against  them,  or  from  instituting  other 
charges  against  them,  or  interfering  with  their 
property  rights  or  business.  A  petition  was 
also  filed  by  Kirkpatrick  &  Co.,  asking  for  an 
injunction  against  Schoen  Bros.  All  the  cases, 
by  agreement,  were  consolida'ed  and  heard  to- 
gether. At  the  hearing  numerous  affidavits 
were  introduced  by  Schoen  Bros,  in  support  of 
the  allegations  of  their  petition  for  injunction. 
The  grounds  of  attack  upon  the  ordinances  in 

?|uestion  were  that  they  created  a  monopoly 
or  the  benefit  of  Kirkpatrick,  Fogg,  &  Co.; 
that  they  provided  for  the  taking  of  private 
property  of  citizens  without  compensation,  and 
required  them  to  pay  $1  for  the  removal 
of  the  same,  when  such  carcasses  should  be 
removed  free  of  charge;  that  the  city  had 
no  Jurisdiction  to  prescribe  that  certain  car- 
casses of  animals  be  deposited  at  any  particular 
point  beyond  the  corporate  limits;  that  the  city 
could  not  prescribe  any  point  of  deposit  be- 
yond the  corporate  limits;  and  l)ecause  the 
ordinances  prescribed  no  penalty.  The  judge 
dismia<^  the  certiorari,  and  sustained  the 
judgment  of  the  recorder,  and  denied  the  in- 
junction sought  by  Schoen  Bros.,  whereupon 
they  excepted  and  brought  the  cases  to  this 
court. 

Where  property  has  become  a  nuisance  dan- 
gerous to  the  public  health,  municipal  au- 
thorities, when  invested  with  power  to  abate 
nuisances,  have  a  right  to  make  such  disposi- 
tion of  it  as  may  be  necessary  for  the  protection 
of  the  public,  and  they  may  do  this  without 
making  compensation  to  the  owner.  Dunbar 
V.  Augvita,  90  On.  890;  Satannah  v.  MuUi- 
ffan,  96  Ga.  828.  29  L.  R.  A.  808.  A  dead  ani- 
mal is  not  necessarily  a  nuisance,  and,  until  it 
does  become  one,  due  regard  must  be  had  to 
the  property  rights  of  the  owner;  but,  since  It 
must  necessarily  become  a  nuisance  of  a  very 
offensive  and  dangerous  character  unless  some 
disposition  is  promptly  made  of  it  which  will 

f)revent  its  becoming  so,  the  municipal  author- 
ties  need  not  wait  until  it  has  actually  reached 
that  stage  before  undertaking  to  deal  with  it 
as  a  nuisance.  They  may  by  ordinance  pre- 
scribe that  where  an  animal  dies,  or  is  found 
dead,  within  the  corporate  limits,  it  shall  not 
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be  allowed  to  reainio  there  beyond  *  specified 
reasonable  time,  and  that  the  owner  shall 
within  that  time  remove  it,  or  caoseit  to  be 
removed,  be^ood  such  limits,  and  to  a  specified 
reasonable  distance,  and  that  unless  he  does  so 
the  carcass  shall  be  taken  charge  of  by  the 
agents  of  the  corporation,  and  dealt  with  as  a 
nuisance  per  m.  We  do  not  think,  however, 
that  they  have  a  ri^ht  to  prescribe  that,  after 
the  owner  or  his  agent  has  removed  the  carcass 
beyond  the  corporate  limits  within  the  time 
allowed,  it  shall  be  deposited  at  snch  place 
only  as  shall  be  designated  by  the  municipal 
autnoritiea.  When  the  owner  has,  within 
the  prescribed  time,  removed  It  to  a  distance 
sufficiently  remote  to  prevent  its  becoming  in 
any  way  a  nuisance  to  persons  residing  within 
the  corporate  limits,  we  think  the  municipal 
authorities  have  no  further  concern  with  it. 
If  its  removal  beyond  the  territorial  limits  of 
the  corporation  is  lawfully  accomplished,  there 
is  dearl  V  no  ground  upon  which  the  corporate 
authorities  can  claim  any  right  to  interfere 
then  with  what  Hie  owner  does  with  his  prop- 
erty, so  long  as  he  does  not  deposit  it  at  a  place 
so  near  the  corporate  limits  as  to  be  a  nuisance 
to  persons  residing  within  those  limits.  In  the 
04ise  in  the  recorder's  court  it  appeared  that 
the  animal  was  removed  within  the  time  pre- 
scn'bed  by  the  ordinance,  and  to  a  place  sev- 
eral miles  beyond  the  city,  where,  so  far  as 
appeared,  it  was  in  no  wise  offensive,  or  a 
source  of  danger,  to  persons  in  the  city.  The 
conviction  was  therefore  illeeal,  and  the  Judge 
of  the  superior  court  erred  Tn  overruling  the 
certiorari.  We  think  be  erred  also  in  not 
granting  an  injunction.  Oould  y.  Atlanta,  66 
Ga.  678.  688'4);  Atlanta  y.  Gate  City  Qatiight 
Co.  71  Ga.  106,  126(6).  As  to  the  right  of  the 
municipal  authorities  to  prescribe  the  mode 
and  agency  of  removal  tn  such  cases,  and  to 
grant  to  particular  contractors  the  exclusive 
right  to  conduct  such  removals  at  the  expense 
of  the  owner  of  the  animal,  see  the  following 
cases  cited  by  counsel:  Hb  Lowe,  64  Kan.  757, 
27  L.  R.  A.  646;  Smiley  v.  MaeDonald,  42 
Neb.  6,  and  see  note  to  this  case,  and  cases 
cited,  27  L.  R.  A.  640;  also  River  Rendering 
Co.  V.  Behr,  77  Mo.  91,  46  Am.  Rep.  6,  Re- 
versing 7  Mo.  App.  846. 
Judgment  reveraed. 


Lucy  GREEN.  Plff,  in  Brr„ 

V. 

COAST  LINE  RAILROAD  COMPANY 

et  al. 


(. 


Ga.. 


.) 


*1.   By  invoktiigr  equitable  relief,  aueh 
mm  the  appointment  of  a  receiver  and  the 

admioistratlon  of  the  mortgrairetl  property  by 
equitable  means  and  ageodes,  morteragees  8Ul>- 
mit  themseives  to  do  equity  relatively  to  any 
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•  creditor  of  tiiemortcacor  who  may  rigMly  Inter- 
vene in  the  foreolosure  proceedinss  In  whieh 
such  relief  is  sooffht.  MortinMres  upon  a  raUiray. 
and  the  income  from  the  same,  the  mortsacor 
belnff  left  in  posseasioo,  are,  as  to  the  inooae. 
whether  prodooed  before  or  after  the  appoios- 
ment  of  a  receiver  in  forsolosure  pmwwllniB. 
subjeet  to  be  postponed  In  equity  In  fkvor  of  a 
claim  for  damages  rasuttlaff  from  a  tort  commit* 
ted  by  the  mortgagor  whll^  and  Iqr  rpaenn  of 
operating  the  railway  after  toe  ezeontlon  of  ttae 
mortgage.  The  tort  now  In  quesdon  niiiHiiiilm 
of  negligenoe  In  rannloff  a  train  npon  the  rail- 
way, whereby  damages  aoerned,  and  Jodgmeat 
therefor  against  the  mortgagor  having  been  ob> 
tained  before  the  mortgages  were  foreclosed  or 
the  receiver  was  appointed,  suoh  damages,  so  re- 
duced to  judgment,  should  be  regarded  aa  operat- 
ing expenses  charged  by  the  judgment  upon  In- 
come as  against  the  mortgages  and  all  tlietr 
incidents.  So  long  as  such  a  charge  is  unsattsiled, 
the  mortgagees  cannot  justly  and  equlcahlj  di- 
vert income  from  its  payment,  and  take  the 
benefit  of  such  diverrion,  whether  directly  or  In- 
directly. 

S«  In  the  preeent  ease*  when  the  eonrt 
a^Jndleated  finally  npon  ezeeptlone  to 
the  master's  report*  it  was,  accordinir  to  re- 
citals In  the  bill  of  exceptions,  matter  of  authen- 
tic fact,  of  which  the  court  should  have  taken 
judicial  notice,  that,  counting  Income  expended 
by  the  recel  ver  for  new  steel  rails,  iron,  and  orom- 
tles,  and  the  sums  applied  by  the  court  to  fees  of 
the  receiver  and  his  counsel,  about  doutile  as 
much  income  as  would  be  required  to  aatfcsfy  the 
judicment  for  damages  had  been' thus  used  up 
while  the  case  was  in  progress.  It  Is  manifest  that 
tlie  mortgagees  cannot  take  all  the  fruits  of  the 
case  without  incidentally  profitinfr  by  this  income, 
to  tiie  detriment  of  the  judgment  creditor.  For 
this  reason,  if  for  no  other,  the  court  erred  In  ap- 
proving and  sustaining  the  master^  report  In  so 
far  as  it  ranked  the  judgment  below  the  mort- 
gages aa  a  eialm  upon  the  fund  In  court  for  dlft- 
tribution,  that  beinff  all  the  fund  there  was  for 
distribution;  the  mortgages  tieing  more  than  suf- 
ficient to  exhaust  it,  and  the  common  debtor  be- 
ing insolvent.  The  court,  under  the  special  cir- 
cumstances, should  have  ranked  the  judipmentae 
superior  to  the  mortgages.  Let  this  be  done  Inr 
properly  modifying  the  decree. 

8*  The  ewidenee  taken  bgr  »  assMter*  and 

duly  reported  by  him  to  the  court  appointing 
him.  Is  a  part  of  the  record  in  that  court  of  the 
case  to  which  it  appertains,  and,  when  specified 
in  the  bill  of  exceptions  as  material.  Is  properly 
brought  to  the  supreme  court  In  the  certified 
transcript.  This  being  so,  the  motion  to  dlsmlm 
the  writ  of  error  is  denied. 

(October  K,180Qi) 

ERROR  to  the  Superior  Court  for  Chatham 
County  to  review  a  Judgment  denvinsr  re 
lief  to  claimant  in  an  intervention  petUion  filiHi 
in  a  proceeding  to  foredoae  a  mortgage  on  de 
fendant  railroad.  JRevereed. 
The  facts  are  stated  in  the  opinion. 
Mesers.  K,  R.  Richards*  WUUaa  R. 
Iieaken*  and  Charlton*  MaeksJl*  A  An- 
derson for  plaintiff  in  error. 


Nora^The  above  decision  is  believed  to  be  the 
first  on  that  side  of  the  question,  of  the  preference 
of  judgments  for  personal  injuries  over  railroad 
mortgages.  A9  the  court  says:  **Bvery  direct  au- 
thority known  to  us  is  against  osl    Nevertheless. 
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we  are  right,  and  these  authorities  are  all  wrong, 
as  time  and  further  judicial  study  of  the  subject 
will  manlf  eat."  One  of  the  cases  on  the  other  sMs 
of  the  subject  Is  St.  Louis  Trust  Go.  ▼.  Biisir  0k  CL 
App.  8th  a)  80  I..  R.  A.  tfC. 
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Jfoifi.  Here«r  A  H«re«r»  for  defendants 
Id  error: 

Tbese  flnt-lien  bonds  and  the  mortgage  made 
to  secure  them  are  legal  and  binding. 

The  purpose  of  the  company  was  to  construct 
and  operate  a  railroad;  and  if  to  secure  the 
full  enjoyment  of  this  right  it  became  neces- 
sary to  borrow  money  and  to  pledge  its  prop- 
erty by  mortgage  to  secure  loans  the  act  in- 
▼ested  it  witb  full  authority  to  do  so. 

The  jwj  definition  of  property  indodes  the 
power  of  disposition,  the  right  to  pledge  or 
mortgage. 

19  Am.  A  Bng.  Xnc  Law,  p.  885,  note: 
Wvnihanur  ▼.  Beapie,  18  N.  T.  896;  Kuhn  ▼. 
Ihtnrit,  70  Mich.  587;  Batt  Bo%ton  Freight  B. 
Oo.  y.  Ekutem  B.  Co,  18  Alien,  422. 

The  Code  of  Georgia  proTides  that  all  cor- 
porations have  the  right  to  purchase  and  hold 
•ach  property,  real  or  personal,  as  is  neces- 
sary to  the  purpose  of  their  organization,  and 
to  do  all  such  acts  as  are  necessary  for  the  legi- 
timate execution  of  this  purpose. 

Code  1883,  g  1679;  Lpgan  ▼.  WeiUm  dA.R 
Co,  87  Ga.  588. 

A  railroad  corporation  having  implied  power 
to  borrow  money  for  the  construction  of  lis 
road  has,  unless  restrained  by  statute,  author- 
ity to  secure  the  payment  thereof  by  a  mort- 
gage of  its  property. 

8  Wood,  Railway  Laws,  g  455.  1611,  note  1 ; 
J>%  ▼.  Alabama  db  0.  R.  Co.  58  Ala.  489; 
Satannah  dt  IC  R,  Oo,  ▼•  Laneaiter,  62  Ala. 
655;  Craven  Comn.  ▼.  Atlantic  d  N.  C.  B.  Oo. 
77  N.  C.  289. 

Even  if  the  mortgage  was  Invalid  this  would 
not  affect  the  validity  of  the  bonds. 

Jones,  Railroad  Securities,  g§  20, 195. 

Corporations  having  the  power  to  borrow 
money  may  mortgage  their  property  as  secur- 
ity. 

1  Wood,  Railway  Laws,  506, 507,  note;  Plati 
▼.  Unim  P.ROo.W  U.  S.  48,  25  L.  ed.  424. 

So  that  the  right  to  borrow  money,  or  the 
right  to  acquire  property,  each  includes  the 
right  to  mortgage. 

This  railroad  company  had  both. 

8  Wood,  Railway  Laws,  g  455, 1611,  note  1; 
Barditawn  d  L,  B.  Co.  v.  Metcalfe,  4  Met.  199, 
81  Am.  1>ec.  541;  Branch  ▼.  Atlantic  d  G.  B. 
Co,  8  Woods,  481;  19  Am.  A  £ng.  Sna  Law, 
p.  700. 

Plaintiff  in  error  insists  that  when  the  lien 
bondholders  allow  an  insolvent  railroad  to  con- 
tinue running,  and  the  earnings  are  applied  to 
the  betterment  of  the  properly,  damage  suits 
whicb  accrue  within  six  months  before  the 
seizure  of  the  property  can  be  paid  out  of  the 
earnings  in  tbe  hands  of  the  receiver  or  even 
out  of  the  corptu,  citing— 

Fwrmait  Loan  d  T.  Oo,  v.  JZansat  City,  W. 
d  If,  W.  B.  Oo,  58  Fed.  Rep.  182;  Thomae  v. 
Peoria  d  BI.B,  Oo,W  Fed.  Rep.  808;  Dow 
V.  liemphie  dL,  B,  B  Oo,20  Fed.  Rep.  260; 
Howe  V.  Sanford  Fork  d  T.  Oo,  U  Fed.  Rep. 
281;  mair  v. 8t,  LouU,K  dK,BOo. 221^. 
Rep.  769;  Farmtfi  Loan  d  7*.  Oo.  v.  Missottri, 
L  d  N,B.  Oo,  21  Fed.  Rep.  264;  Fraeier  v. 
Eaet  Tenneitee,  V.  d  0.  B,  Co.  88  Tenn.  188; 
Singleton  v.  Southwe»tem  B.  Co.  70  Ga.  461, 
48  Am.  Rep.  574;  Thomae  v.  West  Jerety  B,  Co. 
101  U.  8.  71.  25  L.  ed.  950;  American  Bridge 
Co.  V.  Eeidelbach,  94  U.  B.  798,  24  L.  ed.  144; 
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Fhodick  v.  BohaU,  99  U.  8.  285,  25  L.  ed.  889; 
Dowv. Memphis dLRB,  a>.  124X7. a 662, 81 
L.  ed.  665;  iiage  v.  Memphis  dL.B.B  Co,  125 
U.  S.  861,  81  L.  ed.  694;  Miltenberger  v.  Lo- 

fansport,  0.  d  8.W.  B.  Oo,  106  U.  8.  286,  27 
..  ed.  117:  Union  Truet  Oo.  ▼.  Illinois  Mid 
land  B,  Oo,  117  U.  8. 484. 29  L.  ed.  968;  Union 
TruH  Co.  V.  Morrison,  125  U.  8. 591,  81  L.  ed. 
825;  Union  Trust  Co.  v.  Bouihsr,  107  U.  8. 591. 
27  L.  ed.  488;  Burnham  v.  Bowen.  Ill  U.  8. 
776.  28  L.  ed.  596;  Hale  v.  Frost.  W  U.  8. 889. 
25  L.  ed.  419;  Oilman  v.  Illinois  d  M.  TeUg, 
Co.  91  U.  8.  608.  28  L.  ed.  405;  Kneeland  v. 
Bass  Foundry  d  Maeh,  Works,  140  U.  8.  592. 
85  L.  ed.  548,  none  of  which  support  the  con- 
tention. 

Messrs,  Smnmmy^  *  Saiise^  also  for  defend- 
ants in  error. 

Simmons*  Ch.  J.,  delivered  tbe  opinion  of 
tbe  court: 

At  iny  rec^uest.  concurred  in  Inr  my  asso- 
ciates, Bz-Chief  Justi^  Bleckley  has  assisted 
the  court  both  in  deciding  this  case  and  in  pre- 
paring the  opinion.  After  adoption  by  the 
full  court,  it  now  appears  in  his  language. 
The  same  Is  true  of  the  headnotes. 

The  Coast  Line  Railroad  Company  executed 
to  trustees  two  mortgages  in  the  form  of  trust 
deeds,  the  first  dated  September  1, 1874,  and 
the  second  May  1,  187&  The  former  was 
made  to  secure  the  psyment  of  bonds  amount- 
ing to  $25,000,  maturing  September  1. 1894, 
issued  by  tbe  company  to  ndse  a  fund  for  use 
in  the  construction  of  a  portion  of  its  railway; 
the  latter  to  secure  bonds  of  the  company 
amounting  to  $82,000.  maturing  May  1, 1886, 
issued  to  liquidate  the  floating  debt  of  the 
company.  Both  mortgagee  covered  the  fran- 
chises, present  and  prospective,  and  all  the 
Sroperty,  real  and  personal,  of  the  company, 
oth  acquired  and  to  be  acquired,  including 
expresslv  all  "tolls,  income,  rents,  issues,  and 
profits,^  accruing  after  anydefvilt  made  in 
the  payment  of  the  bonds  themselves,  or  of 
any  interest  doe  thereon.  AH  tbe  bonds  bore 
interest  from  date,  payable  semiannually.  The 
Coast  Line  Railroad  Company  bad  its  origin  as 
a  corporation  under  the  name  of  the  Wilming- 
ton Railroad  Company.  Acta  1868,  p.  114. 
For  change  of  name,  see  Acta  1878,  p.  875. 
''Power  to  borrow  not  exceeding  $25,000  cur- 
rent and  lawful  money,  and  issue  bonds  for 
the  payment  of  tbe  same,"  was  conferred  upon 
a  majority  of  the  directors  by  an  amendment 
to  the  charter.  Acto  1874.  p.  812.  The  first 
mortgage  was  made  to  secure  these  bonds,  and 
there  was  no  statutory  authority  for  making  it 
except  the  general  provision  relating  to  mort- 
gages, contained  in  %  1954  of  tbe  Code,  which 
reads  as  follows:  "A  mortgage  in  this  state  is 
only  a  security  for  a  debt,  and  passes  no  title. 
It  may  embrace  all  property  in  possession,  or 
to  which  the  mortgagor  has  tbe  right  of  pes 
session  at  the  time,  or  may  cover  a  stock  of 
goods,  or  other  things  in  bulk,  but  changing  in 
specifics,  in  which  case  the  lien  is  lost  on  all 
articles  disposed  of  by  the  mortgagor  up  to 
tbe  time  of  foreclosure,  and  attaches  on  the 

J  purchases  made  to  supply  their  place."  Be- 
ore  the  second  mortgage  was  executed,  power 
was  conferred  upon  the  com?^ny  to  issue 
bonds,  not  to  exceed  the  sum  of  $'350,000,  "se- 
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cured  by  mortgage  upon  the  whole  or  any  por- 
tion of  the  property  of  the  company.".  Acts 
1876,  p.  258.  Though  the  act  of  February 
20,  1676  (Acts  1876,  p.  118),  which  now  forms 
§^  1G890  to  1689^  of  the  Code  was  in  existence 
when  the  second  mortgage  was  executed,  it 
has  no  application  to  that  mortgage  for  the 
reason  that  this  act  relates  only  to  railroad  cor- 
porations formed  by  the  purchasers  of  rail- 
roads in  the  mode  pointed  out  by  the  provi 
sioos  of  the  act.  The  company  made  default 
as  to  the  priocipal,  as  well  as  interest,  on  the 
second  mortgage  bonds  in  1886,  and  as  fo  the 
interest  on  the  first  mortgage  lx>nds  io  March, 

1890,  and  has  continued  thus  in  default  ever 
since.  On  the  80tb  of  April,  1890,  a  train 
when  ninoing  upon  the  railway  of  the  com- 
pany by  steam  power  ran  against  or  over  the 
busbaod  and  also  a  son  of  Mrs.  Green,  killing 
them  both;  and  on  July  17.  18&0,  she  recov- 
ered afrainsi  the  company,  in  the  city  court  of 
6a  van  Dab,  $1,750  as  her  damages  for  this  tort. 
The  Messrs.  Green,  at  the  time  of  the  homi- 
cide, were  not  employees  of  the  company,  or, 
so  far  as  apfiears,  under  any  contract  relntion 
to  it  or  wih  it,  but  were  simply  members  of 
the  general  public,  passing:  on  foot  along  a 
sidewalk  adjacent  to  the  railroad  track.  Ac- 
cording to  express  provision  of  the  mort- 
gage deeds,  the  trustees  could,  when  the  de- 
fault of  the  company  in  paying  principal  or 
interest  due  on  any  of  the  bonds  had  continued 
for  sixty  days,  have  entered  into  possession, 
and  operated  the  railway,  or  could  have  insti- 
tuted legal  or  equitable  proceedings  to  fore- 
close; but  neither  of  these  steps  was  taken 
until  after  judgment  In  favor  of  Mrs.  Green 
was  rendered,  ncr  until  October  25. 1890,  when 
a  petition  by  the  only  trustee  then  in  office  and 
by  one  of  the  bondholders  (the  latter  owning  all 
the  second  mortgage  bonds,  and  most  of  the 
others)  was  filed  in  Chatham  superior  court  to 
foreclose  the  mortgages  and  for  the  appoint- 
ment of  a  receiver.  This  bondholder  (coplain- 
titf)  was  president  of  the  railroad  company  at 
the  time  of  bringing  this  suit,  and  had  been  so 
continuously  since  the  year  1888  or  1884.  A 
receiver  was  appointed  on  November  7  there- 
after, and  the  company  turned  over  to  him  all 
of  its  property,  including  $225.04  in  cash. 
Among  the  expenditures  of  the  receiver,  re- 
ported by  him  August  6,  1892,  was  an  item  of 
$2.  H49.88,  for  steel  rails,  iron,  and  cross-ties, 
which  he  had  purchased  and  used  in  improv- 
ing the  property;  and  the  net  earnings  for  dis- 
tribution reported  by  him  amounted  to  $2,- 
827  22.  The  earpu$  of  the  property,  when 
sold  on  .luly  5,  1892,  produced  $75,000,  none 
of  which  was  expended  by  the  receiver.  Pend- 
ing the  cause  in  Chatham  superior  court.  Mrs. 
Green  filed  her  intervention,  claiming  payment 
out  of  the  fund  under  the  control  of  toe  court. 
There  was  a  reference  to  a  master  in  August, 

1891,  and  (he  master  reported  in  April,  181)3, 
and  again  by  supplemental  report  in  March, 
1894.  The  master  disallowed  Mrs.  Green's 
£laim  as  one  having  priority  over  the  mort- 
gages, ranking  it  as  inferior  to  them,  both  as 
to  earpu3  and  income;  and  she  filed  exceptions 
to  his  reports,  which  exceptions  the  court 
overruled  on  July  9,  1894,  and  approved  both 
reports  of  the  master.  The  verdict  of  a  jiirv  ' 
was  renderck  on  August  8, 1894,  io  conformity 
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with  the  master's  report;  and  on  the  next  day 
exceptions  pendente  lite  were  filed  by  Mn. 
Green,  complaining  of  error  committed  bj 
the  court  in  overruling  her  exceptions  and  ia 
approving  the  reports.  Afterwards,  on  the 
same  day,  the  court  decreed  finally  in  favor  of 
the  priority  of  the  mortgages;  and  by  bill  of 
exceptions  ceitified  September  1,  lb94.  Hn. 
Green  brought  the  case  to  this  court,  assigniog 
error  on  the  decree  and  on  the  matters  em- 
braced in  her  exceptions  pendente  lite.  Pend- 
ing the  case  before  the  master,  and  on  the  same 
day  of  the  receiver's  last  report,  to  wit,  Au- 
gust 6, 1892,  the  court  ordered  the  receiver's 
counsel  to  be  paid  $1,000  out  of  income,  and 
on  December  17,  1892,  ordered  the  receiver 
himself  to  be  paid  a  like  sum  out  of  the  in 
come. 

Assuming  both  mortgages  to  be  good  and 
valid,  and  conceding  their  priority  over  Mis. 
Green's  judgment  as  to  the  carpus  of  the  prop- 
erty mortgaged,  two  general  questions  arise 
for  our  determination,  which  are:  First  Had 
they  a  like  priority  in  respect  to  the  income? 
And,  secondly,  if  they  had  not.  but  the  prior- 
ity as  to  it  was  with  the  Judgment,  whether 
the  application  of  a  portion  of  the  income  to 
betterments,  made  by  the  receiver  while  be 
was  in  charge  of  the  railroad,  and  operating  it. 
and  of  another  portion,  made  by  the  court,  to 
the  payment  of  the  receiver's  counsel,  and  to 
the  receiver  himself,  while  the  case  was  pend- 
ing before  the  master  in  chancery,  would  de- 
feat Mrs.  Green's  claim  altogether,  in  so  far  ss 
the  fund  derived  from  Income  has  thus  been 
exhausted,  or  whether  that  fund,  so  far  as  may 
be  necessary  to  pay  her  Judgment,  should  be 
reimbursed  out  of  the  fund  produced  by  the 
sale  of  the  earpue^  and  which  was  stiU  ander 
the  control  of  the  court  at  the  time  the  final 
decree  was  rendered.  Upon  both  principle 
and  authority,  the  second  question  is,  unoer 
the  special  facts  of  this  case,  so  clear  that  it 
may  be  left  to  stand  on  the  headnotea.  The 
first  question  alone  needs  discussion  in  this 
opinion. 

The  first  mortgage  was  fourteen  and  the 
second  twelve  years  old  when  the  corporation, 
while  in  possession  and  operating  the  railroad, 
committed  the  negligent  ton  for  which  Mrs. 
Green  recovered  her  judgment  At  that  time 
some  of  the  interest  on  the  first  moTtgnge 
bonds  was  overdue  and  unpaid,  and  alt  the 
principal  and  some  of  the  interest  of  the  sec- 
ond mortgage  bonds  had  l)een  due  and  unpaid 
upward  of  three  vears.  8n  far  as  appears, 
the  corporation  had  no  contract  relation  what- 
ever with  Mrs.  Green  or  any  of  her  family. 
Her  judgment  against  the  corporation  for  her 
damages  was  rendered  two  months  and  seven- 
teen days  after  the  cause  of  action  arose.  The 
petition  in  the  foreclosure  proceeding  was  filed 
five  months  and  twenty-five  days  after  the 
double  homicide  was  committed,  and  tbres 
months  and  eight  days  after  Judgment  for  the 
damages  was  rendered  in  the  city  court.  Thi^ 
teen  days  later  a  receiver  was  appointed.  It 
was  not  alleged  that  any  demand  upon  the 
corporation  had  been  made  for  possession  of 
the  mortgaged  property,  nor  did  the  petitioa- 
eis  invoke  the  aid  of  tbe  court  to  put  them, or 
either  of  them,  into  possession,  so  as  to  enable 
tbem  to  operate  the  railway  and  receive  the  in- 
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come  under  the  power  coDtaiDed  in  the  mort- 
gage deeds.  The  fair  presumption  is  tliat  the 
money  turned  over  to  the  receiver  by  the  cor 
poration  was  a  remnant  of  income  earned  and 
collected  by  Uie  corporation,  nothing  to  the 
contrarv  appearing.  The  receiver's  o perat ions 
resultea  in  a  net  income  over  operating  ez- 

genses,  large  enough  (when  swelled  by  what 
e  expend^  for  steel  rails,  iron,  and  cross-ties 
used  by  him  to  improve  the  railroad  before  it 
was  sold  out)  to  discharge  the  judgment  and 
leave  about  50  per  cent  of  the  income  fund  to 
be  applied  to  the  expenses  of  the  receivership 
other  than  current  operating  expenses.  The 
wrpuB  of  the  mortgaged  property  sold  for 
f'75,000,  considerably  more  than  the  principal 
of  the  bonds,  but  not  enough,  even  with  the 
income  fund  added,  to  pay  off  the  bonds,  in- 
terest as  well  as  principal.  No  doubt  exists 
that  the  company  is  insolvent,  and  nothing  in 
sight  indicates  that  Mrs.  Green  will  or  ever 
can  realize  one  cent  for  her  damages,  unless 
she  gets  it  by  being  allowed  priority  over  the 
mortgages  as  to  the  income  made  by  the  re- 
ceiver, and  the  remnant  of  cash  turned  over  to 
him  with  the  railway,  etc.,  when  he  entered 
into  possession  as  receiver. 

Each  of  these  contestants  had  notice  of  how 
the  corporation  stood  in  relation  to  the  other. 
The  charter  was  the  medium  of  notice  to  the 
mortcagee.  The  mortgages,  together  with 
the  due  recording  of  them,  were  notice  to  Mrs. 
Green.  But  of  what  avau  was  notice  to  her? 
The  purpose  of  notice  is  to  warn  the  notified 
not  to  deal  or  trust  save  in  subordination  to 
the  right  to  which  the  notice  relates.  Mortga- 
gee, lender  of  money,  or  purchaser  of  bonds 
could  profit  by  notice,  but  notice  of  a  mort- 
gage is  whollv  without  efficacy  in  guarding 
one  against  suifering  damage  by  a  pure  tort  at 
the  hands  of  the  mortgagor.  The  observation 
of  Mr.  Justice  Brewer  in  Knedand  y.  Ameri- 
can Loan  at  T,  Co.  186  U.  S.  97,  98,  84  L.  ed. 
8»8.  repeated  by  Mr.  Justice  Bhiras  in  I7iomn$ 
v.  Weitem  Car  Co.  149  U.  8.  95,  87  L.  ed.  668, 
has  no  application  to  Mrs.  Green;  thatobserva 
tion  being  as  follows:  "No  one  is  bound  to  sell 
to  a  railroad  company,  or  to  work  for  it.  and 
whoever  has  dealings  with  a  company  when 
property  ii  mortgaged  must  be  assumed  to 
nave  dealt  with  it  on  the  faith  of  its  personal 
responsibility,  and  not  in  expectation  of  subse- 
quently displacing  the  priority  of  the  mort- 
fage  liens."  Unless  a  mortgage  upon  property 
e  also  upon  the  income,  a  mortgagee  out  of 
possession  has  no  claim  or  lien  upon  income. 
Teal  v.  Walker,  111  U.  8.  242,  28  L.  ed.  415. 
This  is  true  in  Georgia,  although  the  income 
accrue  from  the  property  while  in  the  hanfls 
of  a  receiver.  Vaeon  v.  Ball,  56  Ga.  268. 
Where  income  as  well  as  eorpui  is  embraced 
In  the  mortgage,  the  mortgagee  excludes  him- 
self from  all  the  income  which  accrues  while  he 
voluntarily  remains  out  of  possession.  A  right 
of  possession  iftbich  he  declines  to  exercise  is 
of  no  avail  Galveiton,  H,  d  H.  B,  Co.  v.  Cow- 
drey,  78  U.  8.  11  Wall.  459.  20  L.  ed.  199;  OU- 
man  v.  niinoig  d  M.  TeUg.  Co.  91 U.  8.  fi08.  23 
L.  ed.  405;  American  Bndge  Co.  y.  Heidelbaeh, 
94  U.  8.  798,  24  L.  ed.  144.  Where  the  mort- 
gagee has.  by  the  terms  of  the  mortgnge.  a 
right  to  take  possession  after  default  of  pay- 
ment, make  income,  and  appropriate  the  same 
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to  hb  debt,  and  he  elects  not  to  do  so,  but  to 
apply  for  a  receiver  by  an  equitable  petition  to 
foreclose  the  mortgage,  and  bring  the  prop- 
erty to  sale,  and,  pending  the  suit,  to  make 
income  through  the  receiver,  he  has  not  the 
same  strict  right  to  the  income  made  by  the 
receiver  that  he  would  have  to  income  made 
by  himself,  as  mortgagee  in  possession.  Cus- 
tody by  a  receiver  is  possession  by  the  court, 
and  is  exclusive  alike  of  both  parties  to  the 
suit.  Undoubtedly  a  court  of  equity  may 
treat  income  made  by  itself  through  a  receiver 
as  legally  its  own.  held  in  trust  u>r  the  bene- 
ficiary best  entitled  to  it  The  mortgagee  is 
still  out  of  pa<^fief:sion;  and  where  he  has  neither 
demanded  it,  nor  applied  to  a  court  for  aid  in 
obtaining  it,  he  is  out  by  his  own  voluntary 
election.  The  court  may.  and,  where  it  finally 
decrees  in  his  favor  on  the  merits,  generally 
will,  consider  its  own  possession  as  substituted 
for  the  one  to  which  he  was  entitled,  and  as 
attended  with  the  same  incidents  touching  net 
income;  but  the  court  is  not  absolutely  bound 
to  dispose  of  this  income  Just  as  the  mortgagee 
would  have  a  right  to  apply  it  had  it  accrued 
from  the  mortgaged  property  while  in  his  pos- 
session and  under  his  own  mans  cement.  On 
the  contrary,  the  court  may  consider  and  give 
effect  to  equities  concerning  it  which  the  mort- 
gagee might  safely  ignore  or  defy  were  he  not 
a  voluntary  suitor  for  equitable  relief.  The 
eorptii  of  the  mortgaged  property,  whether 
realty  or  personalty,  is  no  less  the  property  of 
the  mortgagor  after  It  is  put  into  the  hands  of 
a  receiver  than  it  was  before;  and  in  Georgia 
it  remains  his  property  until  actually  sold. 
Not  even  foreclosure  and  decree  of  sale  wUl 
terminate  or  devest  his  title.  In  practice,  we 
have  nothing  corresponding  to  a  strict  fore- 
closure in  England.  The  net  income  made  1^ 
the  receiver,  though  embraced  in  the  mortgage, 
is  also  the  property  of  the  mortgagor,  so  long 
as  it  remains  subject  to  control  and  application 
by  the  court,  the  mortgagee  having  absolute 
tfUe  to  neither,  but  a  lien  upon  both;  but.  this 
income  not  having  been  in  existence  when  the 
mortgage  was  executed,  his  lien  as  to  it  is 
Dot  a  legal  lien,  pure  and  simple,  but  one  which 
gets  its  ultimate  efficiency  from  equity, 
through  the  doctrine  either  of  equitable  assign- 
ment or  equitable  estoppel.  Jones,  Chat. 
Mortg.  $;§  170-175;  1  Jones,  Mortg.  5th  ed. 
g§  149  et  eeq.;  1  Pin^rey,  Chat.  Mortg.  §^  453 
et  eeq.  Mortgage  of  income  covers  net  income 
only.  Jones,  Corp.  Bonds  &  Mortg.  §§  hO-90; 
1  Pingrey,  Chat.  Mortg.  §  461;  1  Jones,  Mortg. 
$  160;  FoediekY.  SehaU,  99  U.  8.  252,  25  L. 
ed.  842. 

In  equity,  however  it  might  be  at  law,  it 
makes  no  substantial  difference  that  these 
mortirages  are  trust  deeds  in  form,  and  convey 
absolutely.  They  ought,  in  this  forum,  and 
on  such  a  question  of  priority  as  that  now  be- 
fore us,  to  be  considered  as  mortgages,  pure 
and  simple.  8o  considered,  they  pass  no  title, 
but  are  only  securities  for  debts.  Code, 
g  1954.  With  the  trust  deeds  reduced  in 
equity  to  the  rank  of  mortgages,  this  is  not  a 
case  in  which  one  competing  creditor  has  a 
legM  lien,  and  the  other  hss  none;  for  in 
Georgia  a  Judgment  lien  attaches  upon  prop- 
erty previously  mortgaged,  as  well  as  upon 
any  not  so  encumbered.    '*  All  Judgments  ob- 
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tained  in  the  superior,  Justices',  or  other 
courts  of  this  stale,  shall  be  of  equal  dignity, 
and  shall  bind  all  the  property  oi  the  dcfcDd- 
ant,  both  real  and  personal,  from  the  date  of 
snch  Judgment,  except  as  otherwise  proTided 
in  this  Code/'  Code,  %  S5S0.  "  A  future  in- 
terest in  personalty  cannot  be  seized  and  sold, 
but  the  lien  of  Judgments  will  attach  thereto, 
so  far  as  to  prevent  alienation  before  the  right 
to  present  possession  accrues. **  Id.  g  2626.  A 
Juoement  against  a  railroad  corporation  binds 
all  its  propertj,  Including  its  franchises,  ex- 
cept only  its  franchise  to  be  a  corporation. 
Atlanta  w.  Grant,  57  Ga.  840.  The  lien  of 
Mrs.  Green's  Judgment  coTers  net  income 
made  by  the  receiver  as  fully  as  does  that  of 
the  mortgages;  and,  being  statutory,  it  needs 
no  aid  from  equity  or  equitable  principles  to 
render  it  a  compfete  legal  lien  on  income. 
Ought  equity  to  afford  aid  to  postpone  or  de- 
feat it,  under  the  facts  of  the  present  case? 
Without  reducing  the  trust  deeds  to  the  rank 
of  mortgages,  how  would  the  matter  stand? 
In  that  case  the  mortgagee  would  take  the 
legal  title  of  the  whole  railroad  property,  the 
franchises  included,  and,  relatively  to  the  pub- 
lic, would  stand  as  owner,  for  the  time  being, 
and,  since  franchise  and  duty  are  inseparable, 
would  be  liable  directly  and  primarily  for  the 
damages  occasioned  by  the  tort.  To  treat  the 
deeds  as  mortgages  is  thus  a  favor,  rather  than 
a  disadvantage,  to  the  mortgagee  and  the 
bondholders  he  represents.  If  it  oe  said  that, 
as  railroad  property  is  peculiar,  a  mortgage 
upon  it  should,  if  the  terms  of  the  mortgage 
be  sufficiently  comprehensive,  be  construed  to 
bind  both  future  acquired  earpiu  and  future 
accrued  income,  at  law,  then  we  answer  that, 
because  of  this  very  peculiaiity,  the  income  so 
bound  should,  in  a  court  of  equity,  be  limited 
strictly  to  the  surplus,  after  satisfying  all  dam- 
ages to  the  public  occasioned  bv  using  (he 
franchises,  whether  such  use  was  by  the  mort- 
gagor or  the  receiver.  If  it  be  said  that  by 
tiling  the  petition  to  foreclose,  or  by  actual 
seizure  of  the  property  through  a  receiver,  a 
lien  upon  income  arose,  or  the  mortgage  lien 
was  aided,  then  the  Teplj  is  that  this  was  after 
the  Judgment  lien  of  Mrs.  Qreen  attached  on 
corpus,  and  was  ready  to  attach  on  income  as 
it  accrued;  and  so  the  equity  of  the  Judgment 
is  as  much  aided  by  its  legal  lien  as  the  equity 
of  (he  mortgage  is  aided  by  filing  the  petition, 
or  by  actaal  seizure. 

These  Joint  plaintifTs,  after  describing  Mrs. 
Green's  judgment  and  other  judgments,  in- 
serted an  appeal  to  the  heart  of  equity,  as  fol- 
lows: "And  your  petitioners  show  that  as 
vet  no  active  measures  have  been  taken  by  the 
holders  of  said  Judgments  to  enforce  the  same, 
but  that  they  have  threatened,  and  still 
threaten,  to  levy  the  same  upon  the  property 
of  said  defendant  corporation,  and  to  sell  out 
said  railroad  and  its  franchises;  and  petition 
ers  show  that  any  such  levy  and  procedure 
must  result  in  serious  sacrifice,  not  only  to  said 
road,  but  to  the  holders  of  its  lien  securities, 
and  that  no  proper  adjustment  and  settlement 
of  said  various  demands  can  be  made  except 
through  the  action  of  this  court,  bv  the  en- 
forcement of  remedies  of  an  equitable  nature. 
Your  petitioners,  by  this  proceeding,  afford 
and  offer  to  said  judgment  creditors,  and  to 

38  L.  B.  A. 


all  other  parties  having  legal  demands  against 
said  defendants,  full  opportunity  to  iniervene 
and  to  assert  their  claims;  but  petitioners  pray 
that  in  the  event  that  either  of  said  Judgment 
creditors,  or  any  other  creditor,  shall  make 
any  levy  upon  the  property  of  said  defendant, 
or  otherwise  proceed  against  the  same,  the 
court  will  at  once,  and  from  time  to  ttine  as 
may  be  required,  issue  its  writ  of  injunction 
agunst  said  party  or  parties  restraining  all 
further  proce^ings  by  separate  suits,  and 
compelling  said  parties  to  intervene  and  assert 
their  rights  in  this  suit.  Tour  petitioners  show 
that  they  are  remediless  under  the  strict  rules 
of  the  common  law,  and  can  obtain  adequate 
and  sufficient  relief  only  through  equitable 
principles  and  methods  to  be  administered  hw 
this  court."  Who  are  those  who  made  this 
appeal  to  equi^,  and  invoked  the  remedy  and 
rules  of  equitable  relief?  The  surviving  mort- 
gagee and  one  of  his  wards  under  the  trust  of 
the  mortgages.  This  ward,  bv  virtue  of  own- 
ing all  the  bonds  of  the  second  issue  and  most 
of  those  of  the  first  issue.  Joined  in  the  peti- 
tion as  ooplaintiff,  being,  moreover,  president 
of  the  railroad  corporation  at  the  time  of  filing 
the  petition,  and  having  been  so  when  Mra 
Green  was  made  a  widow  mother,  and  when 
she  obtained  her  Judgment,  and  for  many 
years  before,  even  when  the  first  default  of 
the  corporation  occurred.  As  equity  applies 
estoppel  in  aid  of  mortgages  on  future  acquisi- 
tions, whether  of  corpus  or  income,  it  certainly 
might  apply  a  like  doctrine  in  aid  of  a  Judg- 
ment recovered  by  a  wife  and  mother  for 
homicidal  n^ligence  by  a  railway  corpora- 
tion, which  happened  when  one  of  the  plain- 
tiffs, and  the  chief  beneficiary  of  the  suit^  was 
1>resident  of  the  derelict  institution.  Would 
t  be  harsh  to  say  to  him,  in  answer  to  his  ap- 
peal: "  Sir,  if  you  bad  desired  your  bonds 
and  coupons  to  have  a  sweeping  and  unlimited 
preference  over  a  Judgment  for  damages  oc- 
casioned by  negligent  Homicide,  you  ought  to 
have  seen  to  it  that  the  injury  causing  the 
damages  was  not  inflicted.  You  were  in  con- 
trol wneress  this  wife  and  mother  had  no  con- 
trol and  nothing  to  do  with  the  management 
It  would  be  far  better  to  impute  the  negligence 
of  the  corporation  to  you,  its  president,  than 
it  would  be  to  turn  her  away  empty,  that  your 
coffers  may  be  made  a  little  more  full.'*  We 
do  not  propose,  however,  to  rest  the  caae  on  a 
ground  so  narrow,  or  on  any  which  does  not 
apply  alike  to  all  the  bondholders. 

it  is  of  much  importance  to  the  wider  and 
true  ground  that  the  income  in  question  was 
made  by  exercising  the  franchises  granted  by 
the  state  to  the  railroad  company,  a  corpora- 
tion of  a  quasi  public  nature.  Such  corpora- 
tions incur  certain  duties  and  obligations  to 
the  public,  which  adhere  firmly  to  the  fran- 
chises granted,  and  cannot  be  separated  from 
them  without  legislative  consent.  Mae(m  d 
A.  R.  Co.  V.  Mayes,  49  Ga.  855,  15  Am.  Bep. 
678,  and  cases  cited;  Chattanooga,  R.  ^  C,  H, 
Co.  V.  LiddeU,  85  Ga.  482;  Central  R.  it  BSkg. 
Co.y,  Phinatee,  98  Ga.  488.  These  duUes  and 
obligations,  equally  with  the  franchises  them- 
selves, are  matters  of  fundamental  contract 
between  the  corporation  and  the  sovereignty 
creating  it, — a  contract  which  b  paramount  to 
I  all  sub^quent  contracts  which  the  corporatk>n 
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is  capable  of  entering  into,  with  any  penon  or 
for  any  purpose.  By  neceasaiy  implication, 
tbese  latter  contracts  are  always  qualified  and 
iicld  in  check  by  the  former,  and  in  every  con- 
flict tbev  must  be  subordinated  to  it.  The 
corporation  can  grant  to  others  no  immunity 
as  to  Us  franchises  which  it  could  not  claim 
for  itself;  nor  can  it  in  behalf  of  its  creditors, 
or  any  of  them,  free  the  franchises  from  being 
answerable  out  of  the  revenue  produced  by 
their  exercise,  for  torts  commuted  in  the 
use  of  them,  whether  soch  torts  be  committed 
by  the  corporation  Itself  or  by  others  using 
the  franchises  with  its  consent  or  by  its  fftr- 
mission.  It  is  by  reason  of  this  firm  adhesion 
of  duty  imposed  to  franchise  granted  that  an 
incorporated  railroad  company  cannot  lease  its 
line  of  railway,  and  permit  it  to  be  operated 
by  the  lessee,  without  being  liable  for  negli- 
gent torts  committed  by  the  lessee,  to  the  same 
extent  as  if  they  were  committed  br  itself. 
See  authorities  cited  in  2  Cook,  Stock  A 
Stockholders,  8d  ed.  §  906;  8  Wood,  Railway 
Laws,  Minor's  ed.  1893.  §g  489.  490.  And 
this  rigid  rule  of  liability,  which  is  directly 
tbe  opposite  of  that  which  prevails  touching 
leases  where  no  charter  franchises  of  a  quasi 
public  nature  are  involved,  is  not  relaz^  in 
favor  of  a  company  having  express  permission 
from  the  legislature  to  make  the  lease,  unless 
there  be  also  an  express  exemption  or  grant  of 
absolution  from  liabili^.  Singleton  ▼,  8(ntVi' 
veatern  R.  Co,  70  Ga.  464,  48  Am.  Rep. 
574.  Thus,  in  the  case  of  a  mere  permis- 
sive lease  of  a  railroad,  there  is  cumolati?e, 
rather  than  diminished,  security  to  the  in- 
jured citizen,  who,  for  a  tort  committed  npon 
or  against  him  by  the  lessee,  in  tbe  exer- 
cise of  franchises  derived  from  the  lessor, 
can  hold  either  or  both  answerable  for  the 
damages.  The  essential  reason  on  which  the 
adjudged  cases  respecting  the  lease  of  rail- 
roads Is  founded  is  broad  enough  to  extend  and 
apply  to  mortgages,  at  least  in  so  far  as  mort- 
gages are  designed  to  encumber  future  in- 
come. After  a  railroad  company  has 
mortgaged  all  its  line,  constructed  ana  to  be 
constructed,  all  its  motive  power  and  rolling 
stock,  all  its  stations  and  depots,  all  its  fran- 
chises, acquired  and  to  be  acquired,  and  all 
its  future  income  save  that  which  may  accrue 
before  it  default  on  any  of  the  mortgage  debt, 
what  besides  this  excepted  income,  supposing 
the  mortgage  to  be  valid  and  enforced  as  writ- 
ten, is  left  from  which  to  make  satisfaction 
for  torts  committed  by  tbe  company  during 
the  indefinite  time  which  it  maybe  tbe  Interest 
or  the  pleasure  of  the  mortgagee  to  stav  out  of 
possession,  and  leave  the  company  in?  By 
chance,  there  may  be  a  surplus  left  from  tbe 
proceeds  of  the  corpui,  or  from  income, 
or  from  both,  after  the  discharge  of  the 
mortgage:  but,  by  an  equal  chance,  there  may 
be  none;  and,  by  still  another  chance,  a  large 
deficiency  may  be  the  outcome.  It  is.  and  has 
long  been,  matter  of  common  knowledge  and 
general  information  which  of  these  chances  is 
most  likely,  in  any  given  instance,  to  be  con- 
verted into  certainty,  become  realized  as  a  fact 
of  experience,  and  take  its  place  in  history. 
It  would  seem  reasonable  that  relatively  to 
negligent  torts,  by  whomsoever  committed,  in 
the  use  of  the  charter  franchises,  the  mort- 

88I1.RA. 


gagee  of  a  railroad  should,  under  the  mle  of 
public  policy  applicable  to  this  kind  of  prop- 
erty, and  constantly  applied  to  it  in  respect  to 
leases,  be  regarded  either  as  owner,  or  as  hold- 
ing his  encumbrance  in  subjection  to  the  duties 
and  obligations  resting  upon  the  owner,  and 
so  interwoven  with  the  franchises  as  to  be  in- 
separable from  them  otherwise  than  by  express 
statute.  Regarding  him  in  either  light,  he 
could  not  equitably  appropriate  to  his  mortgage 
debt  income  earned  by  the  mortgagor  or  by  a 
receiver,  and  leave  a  sufferer  from  such  a  tort 
uncompensated  and  without  redress.  If  treated 
as  owner,  he  would  himself  be  liable,  in  the 
first  instance,  for  the  damages  occssioned  by 
the  tort;  and,  if  treated  as  holding  his  mort- 

Sge  lien  in  subjection  to  the  charter  burdens 
posed  on  the  mortgagor,  the  least  that  he 
could  Justly  do  would  be  to  stand  aside  as  to 
so  much  of  the  income  as  might  be  necessary 
to  right  the  wrong  done  by  the  tort  Can  these 
charter  burdens*  or  any  of  them,  be  evaded  by 
creating  the  relation  of  debtor  and  creditor, 
with  or  without  the  relation  of  mortgagor  and 
mortgagee  superadded,  any  more  than  by  cre- 
ating the  relation  of  lessor  and  lessee?  Of 
what  avail  to  the  public  would  be  the  mere 
personal  liability  of  a  corporation  with  all  its 
substantial  assets  bound  hard  and  fast  by  mort- 
ga(te,  the  mortgagor  remaining  in  possession, 
ana  continuing  to  exercise  aU  the  corporate 
franchises?  Can  the  whole  of  the  corporate 
assets,  including  these  franchises  and  the  fruits 
of  their  exercise,  be  impounded  by  a  mortgage 
contrsct  or  any  other,  and  put  in  a  bombproof, 
for  10,  20,  60,  or  100  years,  the  term  of  credit, 
and  for  any  period  ox  indulgence  or  forbear- 
ance thereafter  which  the  mortgagee  may 
choose  to  grant? 

It  is  manifest  that  tbe  distinction  between 
general  and  special  creditors,  or  between  gen- 
eral liens  or  specific  liens,  is  only  nominally 
involved,  or,  if  really  involved,  is  favorable  to 
the  involuntary  creditor,  made  so  by  tort, 
rather  than  to  the  voluntary  creditor  by  mort- 
gage, where  these  two  creditors  are  the  con- 
testants over  income,  and  where  themortgagor 
is  a  railroad  corporation,  and  the  mortgage 
covers  all  its  effects,  real  and  personal,  present 
and  future.  The  lien  of  such  a  mortgage, 
when  aided  by  the  doctrine  of  equitable  as- 
signment and  estoppel  as  to  wrpw  acquired 
and  income  produced  after  its  execution,  is  as 
comprehensive,  and  therefore  as  general,  as  the 
lien  of  a  Judgment  based  on  the  tort  is  or  could 
be.  In  such  a  case  the  liens  are  equally  gen- 
eral, for  the  voluntary  creditor  did  not  extend 
credit  or  take  security  merely  upon  some  par- 
ticular property  of  his  debtor,  but  upon  all  be 
had  or  might  ever  get.  And  what  specializen 
the  involuntary  cr^itor,  or  tends  to  specialize 
him  with  pathetic  emphasis,  is  that  he  did  not 
extend  credit  at  all,  but  was  forced  to  become 
a  creditor  against  his  will,  and  without  any 
security  whatever,  save  that  afforded  him  as 
one  of  the  general  public  by  the  charter  of  tbe 
wrongdoer.  One  creditor  who,  by  any  con- 
tract whatever,  secures  himself  on  all  his  debt- 
or's effects,  all  the  present  and  all  the  future, 
without  limit  of  time,  has  no  claim  to  be  con- 
sidered as  a  special  creditor,  and  is  not  entitled 
to  any  favor  whatever  in  a  court  of  equity  be- 
yond what  the  rules  of  inexorable  law  entitle 
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bim  to  demand,  as  against  damages  for  a  tort 
committed  by  tiie  debtor  to  a  stranger,  whether 
pending  the  term  of  credit  or  after  it  expired. 
The  reas  -n  why  specific  liens  prevail  over  gen- 
eral legal  liens  is  that  there  is  something  left, 
or  possible  to  -be  left,  for  the  latter,  after  the 
property  covered  by  the  former  is  all  absorbed. 
A  special  lien  is  a  lien  upon  particular  property. 
If  a  lien  extends  to  evierything,  acauired  and 
to  be  acquired,  it  is  not  special  merely  because 
it  was  created  b^  a  mortgage  or  other  express 
contract.  Relatively  to  mcome,  the  judgment 
of  Mrs.  Green  is  far  better  entitled  in  equity  to 
the  status  of  a  special  lien  or  charge  than  are 
these  mortgages.  The  plfiintiff  in  tiiat  judg- 
ment is  a  creditor  by  compulsion,  as  was  the 
damaged  creditor  in  Central  Trust  Co.  v.  TJiur- 
man,  14  Ga.  785,  where  the  damage  resulted  to 
a  tract  of  land  by  reason  of  takina:  part  of  the 
tract  for  right  of  way.  The  strong  equity  on 
the  side  of  the  involuntary  creditor  is  too  ob- 
vious to  escape  the  discernment  of  a  child,  and 
the  questiun  comes  down  to  this:  Whether 
the  law  as  administered  by  courts  of  equity 
will,  on  the  ground  of  public  policy.  In  view 
of  the  paramount  rank  of  charter  duties  in 
volvins  public  safety,  give  effect  to  this  equity 
on  income  made  by  a  receiver,  when  it  is  sup- 
ported by  a  junior  legal  fien, — ^the  lien  of  a 
general  judgment  for  the  assessed  damages.* 

Duty  is  inherent  in  franchise,  adheres  to  it, 
and,  as  we  have  seen,  cannot  be  separated  from 
it  without  express  enactment.  It  would  be  far 
more  rational  to  subject  the  eorpfis,  especially 
the  eorpft*  of  the  franchises,  than  to  exempt  in- 
come. The  piesent  case,  however,  calls  for 
nothing  beyond  subjectioo  of  the  latter.  It  is 
like  stopping  the  freight  earned  by  the  voyage, 
and  sparing  the  ship.  Benefits  and  burdens 
are  correlatives,  and  he  who  would  appro- 
priate all  a  debtor  has  roust  adopt  such  oi  his 
burdens  as  are  fundamental  to  bis  debtor's 
right  to  have  existence,  and  create  any  debt  or 
incur  any  obligation  whatsoever.  Burden 
equals  benefit  as  a  ground  of  equitttble  prefer- 
ence; and  the  loss  by  reason  of  the  debtor's 
Insolvency  is  to  be  borne  by  the  creditor  who 
would  have  been  ultimately  benefited  if  n«>  loss 
had  occtirred,  or  if  the  loss  occasioned  by  fail- 
ure of  the  debtor  In  his  duty  had  been  a  gain. 
Instead  of  a  loss.  Like  the  electric  current, 
preference  or  special  priority  of  payment  has, 
in  reference  to  a  "going  concern"  of  a  quasi 
public  nature,  two  opposite  poles.  Any  adju- 
oicaiion  must  be  wrong  which,  overlooking 
this,  treats  it  as  having  but  one.  The  positive 
pole  is  benefit,  public  and  private  benefit  to  all, 
and  bent'fit  to  the  individual;  one  of  the  neces- 
sary individuals  to  be  benefited  being  the  holder 
of  the  encumbrance  which  would  rank  first 
were  there  no  special  priority  to  be  considered. 
The  negative  pole  is  burden,  burden  like  that 
of  diligence  imposed  by  public  policy  for  pulv 
lic  benefit,  for  the  interest  of  all,  but.  In  the 
nature  of  thinirs,  any  disregard  of  It  not  l)ene- 
fitin^,  but  tending  to  injure,  the  Indiviiiual 
who  would  otherwise  be  and  remain  the  favor- 
ite. Upon  him  it  falls  incidentally  as  a  loss  by 
misfortune,  lust  as  a  failure  in  duty  bv  others 
often  affects  us,  and  our  failure  in  a  like  duty 
as  often  affects  them.  A  doctrine  of  prefer- 
ence bastd  exclusively  on  benefit  would  pay 
preferentially  for  feeding  the  winning  horse, 
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for  riding  him,  and  even  for  whipping  and 
urging  him  on  to  the  goal,  for  makiu^  him  f^, 
and  keeping  him  a  "going  concern. '^  bat  not 
for  damage  done  to  a  person  nm  over  in  the 
race  in  consequence  of  negligence  by  or  at- 
tributable to  toe  owner.  Bflaritime  law,  which 
is  more  conversant  with  "going  coDcerna"  oa 
a  large  scale  than  anv  other  branch  of  law,  be- 
cause it  has  dealt  with  them  the  longest,  would 
discriminate,  not  against  the  claimant  for  dam- 
ages, but  in  his  favor.  14  Am.  &  Eng.  £dc. 
Law,  443;  16  AnL  &  Eng.  Enc  Law,  p.  HS'^; 
Force  v.  TTut  Pride  of  the  Ocean,  8  Fed.  Rep. 
162;  The  John  O.  Stevens,  40  Fed.  Rep.  3^1 
In  building  up  and  developing  a  ajstem  of 
liens  applicable  to  supplies,  repairs,  advances, 
wages,  pilotage,  towage,  wharf aee»  salvage, 
damages  by  tort,  etc.,  it  has  put  damages  by 
topt  at  or  near  the  head  of  the  list;  and  the 
reason  for  doing  so  is  one  of  public  policy,  the 
encouragement  of  safe  navigation — a  reason  oo 
less  applicable  to  railways  extending  alon^  or 
acroits  public  thoroughfares  than  to  ahips  or 
steamers  on  the  ocean,  seas,  or  rivers;  collision 
by  cars  or  trains  of  cars  with  persons  or  prop- 
ertv  on  land  being  as  probable  and  frequently 
as  hurtful  as  like  collisions  by  vessels  on  wa- 
ter. Peril  to  person  and  property  has  shaped 
public  policy  with  reference  to  marine  torts, 
and  that  element  exerts,  or  ought  to  exert,  a 
chief  infiuence  in  shaping  It  with  reference  to 
torts  by  railroads.  Equity,  like  other  divi- 
sions of  jurisprudence,  takes  notice  of  public 
policy,  promotes  it,  and  conforms  to  it  1 
Bpence,  Eq.  Jr.  427,  and  note.  Indeed,  the 
great  equity  maxim,  "Once  a  mortgage  al- 
ways a  mortgage,"  is  based  upon  It.  Id.  599- 
603. 

If  it  be  said  that,  in  maritime  law,  torts  by 
a  ship  are  attended  with  a  lien  on  the  ship  for 
the  damaces,  and  that.  In  equity,  no  lien  arises 
out  of  torts  by  a  railroad  company,  the  answer 
Is  that,  though  this  is  true,  torts'by  the  latter, 
as  against  a  mortgagee  of  the  franchises,  are 
attended  by  an  equitv  in  behalf  of  the  injured 
partv  as  strong  as  tnat  on  which  the  ranking 
of  the  maritime  lien  for  damafires  Is  founded. 
No  one  can  doubt  that  relative  strength  of 
equities  has  been  a  ruling  consideration  In  fix- 
ing the  priority  of  the  various  maritime  liena^ 
as  compared  one  with  another.    In  so  far  as 
limiting  the  recovery  for  maritime  torts  to  the 
value  of  the  ship  has  Infiuenoed  that  priority, 
a  like  limitation  arising  out  of  the  actual  facu 
of  the  situation  exists  as  to  the  assets  of  a  rail- 
road corporation:  not,    indeed,   a    limitatioa 
upon  the  right  of  recovery  for  torts  committed 
bv  such  a  corporation,  but  upon  the  possibility 
of  realizing  the  recovery,  where  not  only  the 
franchises   and   income   of   the  railroad  ars 
mortgaged,  but  all  other  effects  of   the  cor- 
poration,   and   where   the   corporation  after 
making   the  mortgage   and   committing  the 
tort,  proves  insolvent.    Whenever  an  equity 
is  treated  as  a  lien,  it  Is  so  treated  for  the 
purpose  of  rendering  it  effectual  to  take  aad 
hold   money,  not  merely  to  base   an  action 
upon;  and    any  equitable  right  of  paymeot 
which    courts  'of    equity    will    enforce   si 
against  some  previous  encumbrance  compet- 
ing with  it   for  payment  out. of   the  given 
fund   Is  virtually  an  equitable  Hen,  whether 
called   a  "lien"   or   a  "preferential  claim." 
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A  maritime  lien  for  damftges  is  a  legal,  not 
an  equitable,  lien,  though,  doubtless,  it  got 
its  rank,  if  not  its  eiisteoce.  from  the  strong 
inherent  equitv  of  holding  a  ship  answerable 
for  injuries  done  by  its  instrumentality,  no 
matter  who  was  on  board,  or  to  whom  it  he- 
longed,  or  who  had  mortgages  or  other  liens, 
maritime  or  non maritime,  upon  It,  and  no 
matter  whether  the  wrong  was  done  or  the 
seizure  for  it  was  made  on  the  high  seas  or 
in  a  home  port  or  a  foreim  port.  Indeed, 
though  the  lien  owed  its  origin  to  public  policy, 
this  very  equity  underlay  that  policy  and  thus 
was  the  ultimate  ground  of  the  lien,  both  with 
reference  to  its  existence  and  its  rank.  ''The 
feather  that  adorns  the  royal  bird  supports 
him  in  his  flight*  Strip  him  of  his  plumes, 
and  you  fix  him  to  the  earth."  This  language 
was  applied  to  the  highest  corporate  being  in 
a  monarchy, — the  King.  But  the  bird  may 
well  stand  for  a  suboniinate  corporation,  es- 
pecially when  it  exists  only  to  move  persons 
and  property  from  place  to  place,  as  does  a 
railroad  corporation,  and  whose  wings  consist 
of  chartered  franchises,  as  real  instruments  of 
locomotion  (though  immaterial)  as  the  pinions 
of  a  bird  or  the  sails  of  a  ship.  No  chartered 
railroad  could  be  "a  going  concern"  save  for 
ita  franchises;  and,  by  the  use  of  these,  to  hurl 
locomotives,  cars,  or  trains  against  persons  or 
propertv  to  their  in;|ury  or  destruction,  is  no 
less  violative  of  public  security  and  public  pol- 
icy than,  by  the  use  of  sails  or  steam,  to  run 
one  vessel  against  another  on  the  high  seas. 
The  same  policy  which,  irrespective  of  mort- 
gages and  other  prior  liens,  holds  the  vessel  to 
answer  for  the  damages  in  the  latter  case, 
might  well  hold  the  railroad,  more  especially 
the  franchises  and  their  produce,  to  answer  for 
the  damages  in  the  former  case.  6alntpopiUi 
iuprema  ^  is  a  cardinal  maxim.  It  is  the 
whole  gospel  of  public  policy  condensed  in  a 
single  text.  The  safetv  of  the  people  is  the  su- 
preme law;  the  good  of  the  public  first  and  be- 
fore everything  else.  On  the  benefit  side  the 
good  of  the  public  and  the  good  of  the  mort- 
gagee of  a  railroad  coincide.  Because  of  this, 
courts  of  high  authority  hold  that  supplies  or 
services  essential  to  keep  a  railroad  in  opera- 
tion, and  enable  it  to  answer  the  ends  of  Its 
creation,  may  become  a  charge  upon  income 
made  by  a  receiver  subsequently  appointed. 
The  consequence  of  so  charging  income  may 
be  made  to  affect  the  mortgagee  irrespective  of 
his  consent  People  mav.  by  procurement  of 
the  mortgagor  in  possession,  yolunteer  to  ben- 
efit the  mortgagee,  and.  if  they  succeed,  may 
claim  reimbuisement  or  Just  compensation  out 
of  income.  In  the  civil  law  there  was  some- 
thing slightly  analogous.  A  person  who  vol- 
unteered to  act,  and  did  act,  without  authority. 
In  the  affairs  of  an<  tber,  during  his  absence, 
was  called  by  that  law  negotit/rum  gestor,  mean- 
ing a  manager  of  business.  The  duty  of  re- 
imbursing, but  not  of  rewarding  him.  was  en- 
fnrci'd  if  his  action  proved  beneficial  to  the 
alNK'ntee.  Tboush  an  intermeddler,  he  was 
not  forced  to  suffer  in  consequence  of  his  use- 
ful ofliciousness,  but  was  not  allowed  to  profit 
b^  it  The  principle  is,  at  bottom,  the  prin- 
ciple of  salvage.  In  maritime  law.  it  has  its 
literal  and  most  striking  application  to  services 
rendered  in  saving  febips  from  threatened  de- 
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struction.  The  right  to  volunteer  asiiistance 
without  being  called  on  or  employed  to  render 
it  springs  up  out  of  urcency — the  urgency  of 
the  occasion.  Peril  and  emergency  serve  as  a 
letter  of  credit,  and  as  a  pledge  of  the  endan- 
gered property  as  security  for  pay  men  t  Who- 
ever is  present  at  the  scene  of  the  threatened 
disaster  may  interfere,  avert  calamity,  and 
save  the  ship.  Toned  down  and  shaded  off 
for  business  attended  with  less  hazard,  this 
principle  of  salvage  is  also  applicable  when 
onlv  moderate  perils  are  Involved, — perils 
which  in  no  way  threatened  destrucion,  and 
some  of  them  not  to  the  ship  itself  at  all,  but 
only  to  the  voyage  or  its  speedy  and  success- 
ful accomplishment  Thus,  for  needful  sup- 
plies furnished  or  repairs  made,  etc..  martime 
law  renders  the  ship  liable,  and  raises  a  lien 
upon  it  to  secure  the  debt  So  rational  and 
comprehensive  is  the  principle  that  we  find  it, 
in  a  modiflt'd  form,  prevailing  to  some  extent 
in  the  common  law,  as  is  shown,  for  instance, 
in  the  frequent  and  familiar  example  of  neces- 
saries furnished  to  a  wife  or  child  under  cer- 
tain conditions,  without  the  consent,  or  even 
against  the  declared  wish,  of  the  husband  or 
father.  The  law  holds  him  liable  to  pav  for 
them,  provided  they  were  proper  in  kind, 
quality,  and  quantity,  and  necessary  to  keep 
the  woman  or  the  infant  *'a  goioe  cnncem." 
We  have  a  case  in  which  the  principle  was  ap- 
plied in  equity  to  a  policy  of  insurance,  where 
a  stranger  furnisbed  money  to  pav  instalments 
of  premium,  when,  if  not  paid,  the  policy 
would  have  lapsed  and  become  lost  to  the  bene- 
ficiary. Hodge  v.  EUis,  76  Ga.  273.  The 
straneer  was  allowed  not  only  to  be  reimbursed 
his  advances,  but  to  share  in  the  fruits  of  the 
salvage.  In  the  case  of  Baoul  v.  Newman,  69 
Ga.  410,  Raoul  was  the  station  agent,  at  Ma- 
con, of  the  Central  Railroad,  and  Newman 
was  a  physician.  A  negro  boy,  thirteen  or 
fourteen  years  of  age  was  severely  injured  on 
the  track*  in  the  yard  of  the  company  s  ware- 
house. The  father  of  the  child  was  absent 
and  Raoul  called  in  Newman  as  a  physician. 
Services  were  rendered  and  char^red  to  Raoul. 
This  court  held  that  if  there  was  a  great  and 
overwhelming  calamity  to  the  child,  rendering 
medical  aid  instantly  necessary,  the  parent 
would  be  responsible  as  for  necessaries,  and 
Raoul  would  be  treated  as  his  agent  to  caU  the 
physician. 

The  principle  of  benefit  Is  salvsge  in  a  wide 
and  comprehensive  sense,  and  the  principle  of 
burden,  on  the  other  hand,  is  the  inseparability 
of  fundamental  charter  duties  from  charter 
franchises.  The  discharge  of  these  duties  is  a 
burden  laid  upon  railroad  corporations  by  the 
law  of  their  existence.  Performance  of  them 
is  attended  with  benefit  both  to  the  public  and 
to  mortgagees,  and  their  violation  tends  to  the 
injury  of  both.  In  so  far  as  redress  for  viola- 
tion can  be  made  from  the  fruits  of  the  fran- 
chises, the  produce  or  income  of  their  exercise, 
it  is  manifestly  more  Just  that  this  redress 
should  go  to  a  wronged  and  maltreated  stranger 
than  to  a  mortgagee,  even  though  they  be 
alike  blameless.  The  mortgagee  is  in  privity 
—a  voluntary  privity— with  the  corporation; 
the  stranger  is  not  Every  direct  authority 
known  to  us  is  against  us.  Never iheless.  we 
are  right  and  these  authorities  are  all  wrong, 
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as  time  and  further  judicial  study  of  the  sub- 
iect  will  niaDifesi.  The  mistake  made  by 
courts  and  Judges  has  been  that  they  treat  the 
problem  oi  preferential  debts  as  having  but 
one  pole,  the  affirmative  pole  of  benefit, — ig- 
noring the  negative  pole  of  burden  altogether. 
It  may  be  that  several  of  the  cases  seemingly 
adverse  to  us  were  decided  correctly  on  the 
facts  involved  in  them,  but  the  spirit  and  rea- 
soning of  all  the  cases  are  viciously  narrow 
and  unsound.  There  seems  to  be  a  theory 
that,  if  mortgaged  railroads  can  be  kept  going 
concerns,  it  matters  not  what  else  mav  stop. 
That  the  public  is  decidedly  the  most  import- 
ant going  concern  in  existence  appears  to  be 
overlooked.  As  a  part  of  the  public,  the  bus- 
band  and  the  son  of  Mrs.  Green  werecoing  oon- 
cems,  and  the  goinj^  of  this  railroad  was  the 
cause  of  their  ceasing  to  be  such.  The  cases 
on  which  we  are  animadverting  would  treat  as 
a  preferential  debt  a  claim  forUie  coal  or  wood 
consumed  in  generating  the  steam  which  killed 
them,  but  would  deny  any  preference  what- 
ever to  a  Judgment  for  damages  resulting  from 
the  homicide.  Public  policv  certainly  favors 
keeping  the  franchises  active,  but  It  favors 
more  the  security  of  all  who.  as  a  part  of  the 

Sublic.  are  liable  to  suffer  by  their  activity, 
fo  policy  is  subserved  by  going  wrong.  Non- 
feasance is  heiXei  than  misfeasance;  idleness  is 
better  than  homicidal  mischief  resulting  from 
a  vicious  or  a  negligent  activity. 

Two  of  the  most  important  and  best  consid- 
ered cases  which  lie  in  our  path  are  ^iei  v. 
Case,  14  Fed.  Rep.  141,  and  St.  Louis  Tnttt 
Co.  V.  Rtley,  16  C.  C.  A.  610,  70  Fed.  Rep.  32. 
80  L.  R  A.  456.  In  the  first  there  were  sev- 
eral interveners,  who  wanted  damages  for 
burning  their  timber  and  cranberry  marsh. 
The  fire  resulted  from  sparks  escaping  from 
locomotives  upward  of  four  months  before  the 
receiver  was  appointed.  In  a  brief,  clear,  and 
admirable  opinion,  except  that  it  fights  on  the 
wrong  side,  if  not  of  the  case,  certainly  of  the 
question  discussed,  Judge  Dyer,  of  the  east- 
em  district  of  Wisconsin,  proceeds  to  fire  the 
interveners  from  his  court  by  a  volley  of  judi- 
cial sparks,  thus:  "To  sustain  the  claims  in 
question,  it  is  therefore  necessary  that  some 
equity  be  found  in  favor  of  the  petitioners, 
and  euperior  to  that  of  the  bondholders,  upon 
which  to  base  their  allowance;  and  the  sup- 
posed equity  is  that  the  fire  in  question  oc- 
curred after  default  on  the  part  of  the  railroad 
company  in  payment  of  the  mortgage  debt  or 
interest;  that  thereafter  the  company  operated 
the  road  as  the  agent  or  trustee  in  equity  of 
the  bondholders,  and  that  the  alleged  liabilitv 
sought  i  to  be  enforced  in  the  present  proceed- 
ing arose  from  such  operation  of  the  road,  and 
as  an  incident  thereto;  that,  therefore,  it  may 
be  put  under  the  head  of  operating  expenses, 
and  so  acquire  rank  as  a  claim  enforceable 
against  the  earnings  of  the  road  In  the  hands 
01  the  receiver.  There  is  some  plausibility 
in  the  argument,  but  it  is  unsound.  No 
relation  of  principal  and  agent,  either  in 
law  or  equity,  can  be  implied  from  the  mere 
fact  that  the  railroad  company  continued  to 
operate  the  road  after  it  was  in  default  in  pay- 
ment of  the  mortgage  debt,  nor  from  the  further 
fact  that  the  bondholders  did  not  take  posses- 
sion of  the  property  after  such  default,  nor 
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from  both  facts  combined.  The  mortgages 
gave  to  the  mortgagees  the  right  to  take  pos 
session  after  default,  but  they  were  not  ob'igod 
to  do  so,  nor  was  it  necessary  that  they  should 
take  ponession  in  order  to  avoid  such  a  liabiliij 
as  is  here  claimed.  The  railroad  compauj 
was  operating  the  road  when  the  alleged  loss 
and  damage  occurred.  The  negligence  of  the 
com  pan  V, If  there  was  negligence  at  all,  oc- 
casionea  the  loss.  For  that  negligence  it  alone 
was  responsible.  To  sustain  the  positioi 
taken  by  the  petitioners,  it  most  be  held  that 
the  bondholders,  at  least  impliedly,  assumed 
liability  for  the  negligence  of  the  railroad  com- 
pany, and  that,  by  operation  of  law,  this  mort 
gage  security  was  subordinated  to  claims  of 
the  character  of  these.  I  cannot  so  hold. 
The  alleged  cause  of  action  accrued  after  the 
company  had  given  mortgages  upon  all  its 
property,  which  were  then  sutoisting  liens,  aod 
before  the  receiver  was  appointed.  It  can 
make  no  difference  that  they  accrued  after  the 
com  pan  V  was  in  default  of  payment  of  inter- 
est on  its  bonds.  The  road  was  still  being 
operated  by  the  company,  and  whatever  lia- 
bility existed  must  have  been  one  against  the 
company  alone.  In  no  Just  or  proper  sense 
could  such  claims  as  these  be  considered  as  part 
of  the  operating  expenses  upon  which  the  pe 
titioners  could  assert  a  right  prior  to  that  of 
the  mortgagees.  They  are  wholly  unlike 
cUiims  for  supplies,  new  equipment,  right  of 
way.  and  new  construction,  or  any  claim  fall- 
ing legitimately  under  the  head  of  operating 
expenses,  which  the  court  sometimes  orders  paid 
from  net  earnings  in  the  hands  of  a  receiver, 
as  presenting  equities  superior  to  those  of  hood 
holders.  If  such  claims  as  ate  here  in  ques 
tion  could  be  allowed,  there  would  seem  hardl7 
to  be  a  limit  to  the  allowance  of  demands, 
which  it  might  be  as  forcibly  argued  were  supe- 
rior in  their  equities  to  those  of  the  secured 
creditors,  but  which  could  not  be  allowed  upon 
any  unsound  principle  of  equity,  nor  without 
substantially  impairing,  and  perhaps  destroy 
ing,  an  otherwise  valuable  security." 

The  other  case  {8t,  Louit  TmH  Oo,  v.  BOe^) 
was  decided  as  late  as  September  80,  1895.  only 
a  few  days  before  our  Judgment  in  the  present 
case  was  announced.  Ita  existence  was  un- 
known to  us  until  after  that  time.  A  very 
able  court  decided  it,— the  circuit  court  of  ap- 
peals for  the  eighth  drcuit;  the  members  of  the 
court  presiding  being  Circuit  Judges  Caldwell, 
Sanborn,  and  Thayer.  The  opinion  was  writ- 
ten by  Judge  Sanborn.  The  intervener  rested 
his  case  on  a  Judgment  recovered  for  a  per- 
sonal inJuTj,  and  Ae  question  considered  was: 
**Iii  a  claim  for  damages  caused  by  the  negli 
genoe  of  a  street-railway  company,  a  mort 
gagor.  five  months  before  a  receiver  was  ap- 
pointed in  a  suit  to  foreclose  a  mortgage  upon 
its  property  and  income,  entitled  to  be  pre- 
ferred to  the  mortgage  debt  in  payment  out  of 
the  earnings  of  the  railroad  during  the  recefv 
ershi  p  ?*'  The  decision  was  in  the  negat  1  ve,  for 
the  usual  reason,  namely,  that  the  claimant 
had  not  benefited  the  mortgagee  or  the  bond 
holders  by  suffering  wrongful  hurt  to  himself 
at  the  hands  of  the  railway  company.  Seven- 
teen cases  decided  by  the  Supreme  Court  of 
the  United  States,  not  one  of  them  involving 
tort  prior  to  the  appointment  of  a  receiver,  are 
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cited  aod  reviewed  in  the  opiDion,  after  which 
ft  proceeds  thus:  "From  tnis  brief  review  of 
the  decisioiis  of  the  supreme  court  bearing 
upon  this  question,  we  think  these  propositions 
may  properly  be  deduced:  First  Tnere  are 
certain  claims  against  a  mortgaged  railroad 
company,  accruing  before  the  appointment  of 
a  receiver,  which  are  entitled  to  a  preference 
over  a  prior  mortgage  debt  in  payment  out  of 
the  earnings  of  the  railroad  durine  the  receiv- 
ership and  out  of  the  proceeds  of  the  sale  of  its 
property.  Second.  It  is  an  indispensable  ele- 
ment of  every  such  claim  that  it  is  founded 
upon  property  furnished  or  services  rendered 
to  the  mortgagor,  which  either  preserved  or 
enhanced  the  value  of  the  security  of  the  mort- 

§Bge  debt,  and  thereby  inured  to  the  benefit  of 
le  mortgagee.  Thira.  Claimsof  this  charac- 
ter have  Men  given  a  preference  over  the 
mortgage  debt  by  these  decisions  on  one  of  two 
grounds,— either  on  the  ground  that  the  mort- 

Sige  is  a  lien  on  Uie  net,  and  not  on  the  gross, 
come  of  the  railway  company,  and  where 
that  part  of  the  income  that  is  applicable  to 
the  payment  of  current  expenses  of  operation, 
proper  equipment,  and  necessary  improvements 
nas  been  diverted  to  pav  interest  on  the  mort- 
gage debt  or  to  otherwise  benefit  the  security, 
and  this  diyersion  has  left  claims  for  these  ex- 
penses unpaid.  It  is  the  province  and  dotv  of 
the  chancellor  to  restore  the  diverted  fund  by 
taking  an  equal  amount  from  the  eaminn  of 
the  railway  during  the  receivership,  ana  ap 
plying  it  to  the  payment  of  these  claims  in 
preference  to  the  mortgage  debt;  ...  or  on 
the  ground  that  the  payment  of  the  claims  is 
neceasaiT  to  preserve  the  mortgaged  railroad, 
and  to  keep  it  a  going  concern.  It  is  indis- 
pensable that  Uie  operation  of  a  railroad  be  un- 
interrupted In  order  that  the  travel  and  traffic 
of  the  public  may  be  accommodated,  and  in 
order  that  the  franchUes  of  the  railroad  com- 
pany may  be  preserved  from  forfeiture.  Hence 
U>e  wages  of  employees  who  might  otherwise 
oease  nom  their  work,  the  amounts  due  to 


connecting  lines  of  railroad,  that  might  other- 
wise cease  their  business  relations  with  the 
managers  of  the  morteaged  property,  and  the 
claims  for  supplies  and  materials  necessary  to 
keep  the  mortgaged  railroad  a  scoing  concern, 
may,  in  proper  cases,  be  paid  out  or  the  earn- 
ings dunng  the  receivership,  or  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property,  in 
preference  to  the  mortgage  debt.  .  .  .  But  a 
claim  for  damages  for  the  negligence  of  the 
mortgagor  lacks  the  Indispens^le  element  of 
a  preferential  claim.  It  is  not  based  upon  any 
consideration  that  inures  to  the  benefit  of  the 
mortgage  aecuritv.  Wages,  traffic  balances, 
and  supplies  produce  or  increase  income,  and 
preserve  the  mortgaged  property.  Repairs 
and  improvements  increase  the  value  of  the 
security  of  the  bondholders.  But  the  negli- 
gence of  the  mortgagor  neither  produces  an 
income  nor  enhances  the  value  of  the  property. 
The  wages,  traffic  balances,  and  claims  for 
material  and  supplies  accrue  under  and  pur- 
suant to  the  contract  between  the  mortgagor 
and  mortgagee  that  the  former  will  properly 
operate  the  railroad.  The  damages  for  negli- 
gence accrue  In  violation  of  that  contract,  and 
for  a  breach  of  the  duty  of  the  mortgagor  to 
operate  the  railroad  carefully.  Many  prefer- 
ential claims  are  for  property  or  services  that 
were  necessary  to  make  or  keep  the  railroad  a 
goine  concern ,  necessary  to  its  operation.  The 
negligence  that  is  the  foundation  of  this  claim 
did  not  tend  to  keep  the  railroad  in  operation, 
but.  if  repeated  and  continued,  would  inevita- 
bly stop  it  It  was  not  necessary,  but  was 
deleterious  to  Ita  operation.  For  these  reasons, 
this  claim  for  damages  cannot,  in  our  opinion, 
be  allowed  a  preference  over  the  mortgace 
debt  in  payment  out  of  the  income  earned  by 
the  receivers." 

Courts  which  thus  reason  and  decide  may 
possibly  be  reached  bv  the  late  discovery  of 
Frof.  Roentgen,  and,  for  their  benefit  and  the 
benefit  of  the  profession  generally,  we  shall 
close  this  opinion  with  appropriate  illustra- 
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Hand  of  mortgagee  extended 
for  oft 


Hand  of  widow  and  ex- 
mother  extended  for  $om$. 


88L.RA. 


Hole— Color  or  ihadtog  indicates  merit  and  the  degree  of  it 


616 


OEORGIA  SUFBBm  COUBT. 


Oct.. 


tioDfl,  based  od  (he  new  process.  Judge  Sey- 
mour  D.  Tbompstm  has  produced  a  compre- 
hensive,  tborougb,  and  truly  <preat  work  oo 
the  Law  of  Private  Corporations,  one  that  no 
court  or  lawyer  can  afford  to  overlook  or  neg- 
lect, for  it  evinces  a  siudy  of  the  subject  in  its 
breadth  and  in  its  details  which  is  marvelous, 
and  the  results  of  wbicb  cannot  fail  lo  be  highly 
useful,  not  only  to  us  of  today,  but  to  coming 
generations,  rerhaps  such  a  vast  body  of  law 
on  any  one  subject  has  never  before  been  col- 
lected together,  and  reduced  to  orderly  ar- 
rangement and  concise  statement.  The  work 
is  an  immense  magazine  of  learning,  and  yet 
of  such  practical  bearing  as  to  have  no  ob- 
trusive air  of  erudition.  Its  only  aim  is  to 
inform  and  aid  the  reader.  This  work  (Com- 
mentaries on  the  Law  of  Corporations,  vol.  6, 
%  7050)  states  the  law  of  our  question  thus: 
''Claims  for  damages  for  torts  committed  by 
the  corporation  prior  to  the  appointment  of  the 
receiver,  whether  reduced  to  Judgment  or  not. 
are  not  to  be  preferred  before  existing  liens  in 
the  distribution  of  the  funds  in  the  hands  of 
the  receiver,  but  such  claimants  stand  on  the 
footing  of  general  creditors.  An  exception  to 
this  rule  is,  that  it  is  within  tbe  discretion  of 
the  court  applied  to  for  tbe  appointment  of  a 
receiver,  to  refuse  tbe  appointment,  unless  the 
petitioning  bondholders  will  consent  to  an  or- 
der that  claims  of  this  nature  shall  be  pre- 
ferred." In  holding  the  true  law  of  tbe  ques- 
tion to  be  otherwise,  no  necessary  conflict 
with  anv  personal  or  independent  opinion  of 
Judge  Ttiompson  is  involved;  for  it  does  not 
appear  that  he  has  formed  any  deliberate  opin- 
ion of  his  own  touching  this  special  question, 
or  attempted  more  with  his  own  mind  than  to 
follow  on  the  line  of  the  precedents  which  a 
few  courts  have  furnished,  state  the  supposed 
law  as  they  lay  it  down,  and  cite,  if  not  all. 
some  of  the  cases  relied  on.  If,  on  reading 
this  present  opinion  even  casually,  he  should 
differ  with  its  conclusion,  and  this  should 
become  known  to  the  writer,  bis  own  confi- 
dence in  that  conclusion  would  be  startled,  if 
not  somewhat  shaken,  for  on  several  branches 
of  law  Judge  Thompson  is  authority;  on  cor- 
poration law  he  is  very  high  authority. 
Judgment  rev&i'sed,  with  direction. 
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^Where  an  iBfltniment  In  the  form  of  a 
deed  to  realty*  and  duly  recorded  as 

^HeadDote  by  Sdcmoitb,  Ch.  J. 


■nebt  after  reservlnfr  to  tbe  maker  a  life  estate 
in  tbe  property  therein  descritied,  purported  to 
convey  a  oue^xtb  undivided  interest  io  such 
property  to  each  of  tbe  maker*8  children  for  life, 
and  declared  that,  upon  tbe  death  of  each  of 
such  children,  his  share  should  descend  to  tbo 
legal  heir  or  heirs  of  said  deoea^  party,  or  to 
the  devisee  If  said  party  should  make  a  will  and 
dispose  of  the  same,  it  was  not  within  the  power 
of  the  superior  court,  in  the  exercise  of  Its  eqalty 
powers,  upon  a  proceeding  instituted  by  tbe  ex- 
ecutors of  the  maker's  will.  In  wbicb  will  tbeio- 
strument  first  above  mentioned  was  recognixed 
and  referred  to  as  a  valid  deed,  and  to  which 
prooeeding  tbe  maker*8  children  alone  were  made 
defendants,  to  decree  a  cancelation  of  that  in- 
strument as  a  cloud  upon  the  testator^s  tltle^ 
upon  tbe  alleged  ground  that  It  was  never  deliv- 
ered to  nor  accepted  by  tbe  latter*^  children.  If 
such  a  procet^inff  was  mamtainable  at  all  for  tbo 
purpose  stated,  tbe  grandchildren  of  tbe  maker 
in  life  at  tbe  time  it  was  filed  were  indispensable 
purtien.  The  question'  as  to  bow  far  a  decree 
therein,  even  with  such  grandcblldreo  tieforetbe 
court,  would  bind  unborn  irrandchildren,  is  not 
now  before  this  court  for  determination. 

(December  2,  UOSw) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  jud<rment  Id  favor  of 
defendants  in  an  action  brought  to  quiet  title 
to  certain  real  estate.     Afflrmed. 

The  facts  are  stated  in  the  official  report  sent 
up  for  the  consideration  of  the  supreme  court, 
which  was  as  follows: 

Ellzabetb  Brown,  as  executrix,  and  Julius 
L.  and  Joseph  M.  Brown,  as  executors,  of 
Joseph  E.  Brown,  by  their  petition,  alle.i^: 
They  are  the  duly  qualified  executrix  and  ex- 
ecutors of  Joseph  E.  Brown.  In  January, 
1895,  and  after  his  death,  they  for  tbe  first  time 
opened  his  safe  to  find  bis  will,  and,  upon 
reading  it,  found  a  reference  to  a  certain  paiMT. 
copy  of  which  is  attached.  Upon  search 
among  tbe  papers  in  the  safe,  they  found  said 
paper.  It  was  in  his  possession  at  ttie  time  of 
his  deatb.  and  bad  been,  so  far  as  they  know, 
from  tbe  date  of  its  purported  execution.  It 
was  never  during  his  life  delivered  to  or  ao> 
cepted  by  either  one  or  more  of  his  children, 
but  was  always  kept  in  bis  own  possession.  It 
is  void  for  want  of  delivery  to  or  acceptance 
by  any  of  the  purported  grantees,  and  tbe 
property  therein  sought  to  be  conveyed  thereby 
was  never  conveyed,  and  is  the  property  of  tbe 
estate  of  Joseph  E.  Brown,  and  should  be 
sold,  and  tbe  proceeds  distributed  among  bis 
beirtf  by  petitioners,  in  accordance  with  their 
several  interests  as  the  same  appear  In  aaid  will. 
Petitioners  prayed  tbat  said  pretended  deed  be 
canceled  as  a  cloud  upon  the  Utle,  and,  as  the 
same  had  Ix^cn  put  upon  record,  tbat  a  copy 
of  the  entry  of  cancelation  be  written  across 
the  face  thereof,  so  that  the  same  might  no 
longer  be  a  cloud  upon  the  title  to  the  land 
named  tliercin.  They  further  prayed  for 
process  to  J.  L.  and  J.  M.  Brown  as  Individ- 


NOTK.— As  to  the  protection  of  tbe  rights  of  chil- 
dren or  helm  in  respect  to  property  in  which  us  a 
elass  tbey  have  a  remainder,  see  Hale  v.  Hale  (LiL) 
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the  gnntoT  to  this  paper;  and  a  copy  of  the 
will  which  was  presented  by  couDsei  was, 
under  order  of  the  court,  filed  as  an  ezliibit  to 
the  pleadings,  so  that  the  entire  matter  might  be 
fully  presented.  In  this  copy  will  occurs  the 
following  reference  to  the  deed,  n>.;  'In  ad- 
dition to  the  advancement  made  of  $15,000  to 
each  of  children,  as  above  stated.  I  conveyed, 
bv  deed  now  of  record  in  the  clerk's  office  in 
Furion  county,  the  real  estate  known  as  the 
Brown  Block  and  Pittman  Building,  on  Wall 
street,  and  the  building  occupied  by  Lewis,  on 
Alabama  street,  to  my  children,  reserving  a  life 
estate  to  mjself,  and  a  life  estate  to  each  of  my 
children  in  their  respective  shares,  toith  re- 
mainder to  their  children,  etc.,  as  set  forth  in 
said  deed,  which  is  not  now  before  me,  but 
which,  I  believe,  is  dated  September  26,  1898. 
I  estimated  ihe  property  at  $130,000  at  the  time 
the  conveyance  was  made,'  etc.  Bv  this  will, 
numerous  legacies  to  testator's  wife  and  chil- 
dren and  others  were  left  (The  italicizing  is 
mine.)  The  petition  made  the  children  of  the 
grantor  alone  parties  defendant  The  ultimate 
remaindermen  were  not  made  defendants,  nor 
are  they  l)efore  the  court.  Thus,  the  case 
stands  with  the  executors  and  life  tenants  alone 
before  the  court,  on  a  pro<*eeding  to  cancel  a 
deed  which  by  Its  terms  includes  a  remainder. 
The  defendants  who  were  made  parties  (t.  e,  the 
children,  who  are  named  in  the  deed  as  life 
tenants  after  the  death  of  the  grantor)  an- 
swered, in  effect  admitting  the  allegations 
of  the  petition.  Both  plaintiffs  and  aefend- 
ants  allese  that  the  deed  was  found  among  the 
papers  of  testator  after  his  death,  and  that  it 
had  never  been  delivered  to  or  accepted  by  any 
of  the  children.  The  plaintiffs  and  defendants 
agreed  for  the  caw  to  be  sulimiited  to  the  pre- 
siding Judge,  without  a  Jury,  for  decree  at  the 
first  term.  I  find  myself  in  a  somewhat  embar- 
rassing position,  with  the  case  left  for  my 
determination,  by  agreement,  withoi^t  a  jury, 
and  with  the  very  complex  questions  of  law 
involved;  and  yet  I  believe  ft  the  duty  of  a 
Judge  who  does  not  think  he  can  render  a 
valid  decree  of  cancelation  bindinsr  on  all  the 
parlies  in  interest,  and  which,  if  granted, 
would  be  effectual  to  finally  determine  the 
status  of  the  property,  to  so  declare,  and  to 
withhold  the  decree  asaed  for.  In  doing  this, 
it  is  without  the  sUghtest  criticism  on  the 
parties  to  the  case,  or  the  case  itself.  Thev 
could  hardly  themselves  wish  a  decree  which 
might  hereafter  be  open  to  attack,  and  possibly 
be  nullified.  If  I  should  be  wrong  in  the 
view  I  entertain  of  the  law,  it  would  be  better 
to  have  an  adjudication  from  the  supreme 
court  declaring  the  law  governing  the  case, 
and  thus  finally  fixing  the  status  of  this  valu- 
able property,  than  to  pass  a  decree  which  the 
court  believes  to  be  open  to  future  attark,  and 
possibly  upset  ting.  I  therefore  decline  to  grant 
the  decree  prayed  for,  putting  my  dedsion 
expressly  on  legal  grounds,  as  the  case  now 
stands;  and  will,  as  briefly  as  I  can,  state  my 
reasons  therefor. 

"Delivery  is  essentia]  to  the  complete  execu- 
tion of  a  oeed,  and  the  conveyance  of  title 
thereby;  but  delivery  or  nondelivery  is  a  ques- 
tion 01  fact.  It  cannot  be  determined  finally 
or  conclusively  by  either  Judge  or  Jury,  so  as 
to  affect  or  determine  the  rights  of  parties  in 
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interest  who  are  not  before  the  court.  Record 
of  a  deed  is  presumptive,  but  not  conclusive, 
evidence  of  delivery.  Here  the  deed  sought  lo 
be  canceled  has  been  recorded.  The  first  life 
tenant  (the  grantor  who  reserved  a  life  estate 
to  himself,  as  he  could  lawfully  do  in  this 
state)  was  in  possession  of  the  property.  Bv 
the  deed,  a  life  estate  was  conveyed 'to  his 
children;  and.  at  their  respective  deaths,  the 
ultimate  remainder  was  left  to  'the  legal  heir 
or  heirs  of  said  deceased  party'  (that  is.  in  law, 
to  his  or  her  children,  or  Uiose  standing  in  the 

Elace  of  children),  unless  otherwise  disposed  of 
y  will.  See  Code,  §  2240;  (/Byrne  v.  FeeUj/, 
61  6a.  77.  It  is  evident  to  my  mind,  ther^ 
fore,  that,  on  a  petition  for  cancelation  to 
which  the  executors  and  tenants  for  life  are 
alone  parties,  it  is  wholly  impossible  to  frame 
a  decree  which  will  bind  anv  person  other 
than  themselves,  or  which  would  preclude  the 
children  of  such  life  tenants,  or  descendants  of 
deceased  children,  from  claiming  an  interest  io 
the  property  hereafter;  and  if  a  Judgment  or 
verdict  should  now  be  rendered  seeking  lo 
cancel  the  deed,  it  would  in  no  way  conclude 
these  possible  future  litigants,  but  the  question 
of  delivery  and  the  passing  of  the  title  would 
stand  open  as  a  question  of  fact,  so  far  as  they 
were  concerned.  So  far  as  the  children  of  the 
grantor  alone  are  concerned,  as  defendants,  a 
decree  would  practically  be  useless.  If  they 
do  not  desire  to  claim  under  the  deed,  a  mere 
relinquishment  or  like  instrument  would  as 
effectually  dispose  of  whatever  rights  they 
may  have  as  any  decree  could;  but  if  the  decree 
should  seek  to  go  further,  and  affect  the  inter- 
ests of  others.  It  could  not  successfully  do  so 
without  having  those  others  before  the  court 
Whether  this  remainder  is  good  or  not  I  do  not 
think  can  be  determined,  so  as  to  bind  the 
ultimate  remaindermen,  or  persons  dt  scribed 
as  remaindermen,  without  some  representation 
of  them.  They  do  not  claim  under  the  will, 
so  as  to  be  represented  bv  executors;  certainly 
not  in  a  proceeding  by  the  executors  to  cancel 
the  deed.  Counsel  staled  frankly  to  the  court 
that  some  of  the  grantor's  children  had  a  child 
or  children  wh^n  the  deed  was  made,  and  now 
have  children,  and  some  have  not  Cbildreo 
have  been  born  to  some  of  the  grantor's  chil- 
dren since  his  death.  One  of  his  chiMren  is 
unmarried.  The  copy  will  exhibited  shows  at 
least  one  grandchild  in  eue  when  it  was  made. 
"How  can  a  valid  binding  decree  be  now 
framed  which  will  finally  settle  this  perplex- 
ing question?  Certainly  not  with  none  of  the 
remaindermen  present  on  delivery  and  record 
of  the  deed.  See  Gordon  v.  Trimmier,  91  Ga. 
472;  WeUbom  ▼.  Weaver,  17  Ga.  267.  68  Am. 
Dec.  285;  Rou  v.  Oampbdl,  78  Qa.  809  d  sm. 
If  the  grantor  reserved  a  life  estate  to  himself, 
would  his  havinff  the  deed  after  record  of  it  be 
inconsistent  with  the  ultimate  remainder,  or 
would  it  inure  to  the  benefit  of  bis  grandchil- 
dren, as  holding  for  remaindermen?  Still  fur- 
ther, the  will  recites  this  deed  as  a  conveyance. 
The  parties  to  the  petition  take  under  that  will 
Can  they  deny  the  conveyance?  Can  they 
claim  under  the  will,  and  repudiate  the  coo 
veyance  recited  in  it?  See  Tounybloo^e  Caee. 
74  Ga.  614;  Smith  v.  Wait  4  Barb.  28;  Pen 
raee  v.  Qriffitli,  4  Binn.  281.  Does  not  a  recital 
in  a  win  have  as  much  force  as  to  those  takini; 
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wider  the  will  as  would  a  Iflcd  recital  in  a  deed  ? 
Orugm^Y.  Tucker,  69  Ga.  557; , Banks  ▼.  Phil 
Up9^  80  Chu  5-50.  The  will  recites  the  convey 
asce  as  a  good  deed.  How  far  this  may  have 
affected  or  entered  into  the  whole  testameDtary 
scheme  of  the  testator  it  is  difficult  to  say.  11 
Is  uT^d  by  learned  counsel  that,  under  the 
doctrine  of  representation,  the  remainderman 
sought  to  be  made  by  the  deed  would  be  bound 
by  the  decree.  If  there  was  a  trustee  in  whom 
the  fee  was  vested,  or  an  executor  holding 
this  property  under  a  will  creating  the  estate. 
and  under  which  the  remaindermen  would 
have  to  claim,  all  beneficiaries  might  be  repre- 
sented by  him  as  agninst  a  third  party,  and 
coniineent  remaindermen,  especially  if  not  in 
esse,  might  be  bound  if  this  representation  of 
the  property  was  bound.  But  here  there  is  no 
trustee.  The  instrument  in  question  is  a  deed, 
and  under  it  there  is  and  can  be  no  executor  to 
represent  this  property  for  the  final  remainder- 
men. This  is  not  a  procee<ling  to  sell  and 
reinvest  a  trust  estate,  and  governed  by  the 
law  of  trusts,  but  a  proceeding  to  cancel 
and  annul  the  whole  instrument,  whereby  the 
remainder  which  the  deed  sought  to  cnnvey 
would  be  destroyed.  The  plaintiffs  are  cxecu 
tors  under  a  will  which  recites  and  imi-1i*'(lly 
confirms  the  convevance.  The  only  defend- 
ants made  are  the  first  life  tenants  in  remain- 
der named  in  the  deed,  beipg  children  of  the 
grnnior  and  testator.  They,  with  their  mother, 
are  heirs  and  legatees  of  the  testator,  there 
being  also  some  specific  legacies.  Upon  can- 
celation of  the  deed,  this  property  would 
become  a  part  of  the  estate,  to  be  adminis- 
tered accordingly. 

**The  cases  in  Georgia,  so  far  as  I  have 
examined  them,  seem  to  recognize  this  dis- 
tinction between  parties  represented  by  an 
executor  or  trustee  and  those  not.  Dfan  v. 
Central  Cotton  Press  Co.  64  Ga.  670.  676.  677; 
Ford  V.  Cook,  78  Ga.  215;  Wingjield  v.  Virgin, 
51  Ga.  139  (as  to  bar  of  statute);  Franke  v. 
Berlner,  67  Ga.  284  (1),  (3).  In  8chJ^s  Case, 
70  Ga.  04,  which  at  first  sight  looks  some- 
what like  this,  there  was  a  trustee  and  a  sale 
under  order  of  the  chancellor,  and  the  rights 
of  an  innocent  purchaser  for  value  had  inter- 
vened. Ilwas  held  that  contingent  remainder- 
men must  look  to  the  reinvestment,  and  could 
not  recover  the  land  sold.  Numerous  cases 
have  been  cited  to  me  by  counsel,  all  of  which 
I  cannot  discusa  Only  a  few  of  those  most 
relied  on  need  be  mentioned:  Faulkner  v. 
Datis,  18  Gratt.  651,  98  Am.  Dec.  698.  Here 
there  was  a  trust  estate,  and  also  statutes  of 
Virginia  as  to  selling  estates  in  which  minors 
were  interested  were  relied  on.  In  Mead  v. 
Mitchell,  17  N.  T.  210,  72  Am.  Dec.  455,  there 
was  a  trustee  representing  the  estate.  Not 
only  the  trustee  and  life  tenant,  but  also  all 
persons  in  esse  who  might  take,  were  parties, 
u)d  finally  the  case  was  rested  on  a  special 
statute  oU  New  York.  In  the  discussion  by 
the  Judge  rendering  the  decision,  it  is  said  that 
it  has  tKBen  held  that  it  is  sufficient  to  bring 
before  the  court  the  person  entitled  to  tbe  first 
estate  of  inheritance,  with  those  claiming  prior 
interests,  omitting  those  who  might  claim  in 
reroaioderor  reversion  after  such  vested  estate 
of  inheritance.  If  this  be  conceded  as  a  cor- 
rect statement,  who  is  before  the  court  here  as 
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one  having  an  estate  of  inheritance  tinder  this 
deedf    Not  the  execuiors.     They  claim  noth- 
ing under  it.     Not  the  life   tenants.    They 
have  no  estate  of  inheritance.    The  first  esiate 
of  inheritance  is  in  the  grandchildren  of  the 
maker,  under  the  terms  of  the  deed.     Pake's 
Case,  1   Ld.  Raym.  780,  Is  cited.    It  merely 
holds  that,  if  several  remainders  are  limited  in 
a  deed,  a  verdict  in  favor  of  one  may  be  given 
in  evidence  in  favor  of  another.    None  of  the 
facts  are  stated.    Aside  from  the  question  of 
delivery,  already  considered,  it  is  suggested 
that  the  terms  of  the  will  would  create  an 
estate  tail,  and  therefore  in  this  state  a  fee 
simple  in  the  children.    I  think  not.    This 
conveyance  does  not  fall  within  the  rule  in 
WiUTs  Case,  6  Coke,  17,  that  a  conveyance  to 
A  and  his  children  or  issues  (there  bemg  none 
in  esse)  creates  an  estate  tail,  and  tberefore,  in 
Georgia,  a  fee  simple  in  the  first  taker.     Wileif 
V.  SmitK  8  Ga.  551 ;  Ufton  v.  Murchison,  80  Ga. 
891.    Here  it  is  a  life  estate,  with  remainder 
over;  not  a  conveyance  to  A  and  his  children 
or  issues,  but  to  A  for  life,  with  remainder  to 
his  heirs,  which  falls  directly  within  the  terms 
of  Code,  §  2249.     See  also  section  2248;  Miller 
V.  Hurt,  12  Ga.  857.    The  rule  in  Shelley's 
Case  is  wholly  abolished  In  Georgia  so  far  as 
it  affects  limitations  over.    As  to  the  difference 
between  a  conveyance  to  one  and  his  heirs  and 
a  conveyance  to  one  with  limitations  over  to 
his  heirs,  and  also  as  to  what  is  a  limitation 
over,  see  Craig  ▼.  Ambrose,  80  Ga.  184;  Kwing 
▼.  Shropshire,  Id.  374,  876  et  seq.    Would  the 
deed  create  a  perpetuity?    Clearly  not.  I  think. 
There  is  no  fee  of  inheritance,  with  limitation 
over,  but  (after  a  life  estate  reserved  to  the 
maker)  a  mere  life  estate,  with  remainder  over; 
nor  does  the  time  for  the  vesting  of  the  estate 
fall  within  the  prohibition  against  perpetuities. 
All  the  limitations  do  not  extend  beyond  'any 
number  of  lives  in  l)eing  at  the  time  when  the 
limitation  commenced,  and  twenty-one  yean 
and  tbe  usual  period  of  gestation  added  there 
after. '    Code,  §  2267.   All  the  children  were  in 
esse,  and  some  of  the  grandchildren.     The 
grandchildren  take  at  once  on  the  death  of  the 
children,  subject  to  be  defeated  if  a  will  is 
made.    The  terms  of  this  section  of  the  Code 
seem  to  me  to  cover  this  point.     Would  the 
defeating  of  or  declining  to  accept  by  the 
children  defeat  the  ultimate  remainder t    Code, 
g  2264.  says  that,  *no  particular  estate  being 
necessary  to  sustain  a  remainder  under  this 
Code,  the  defeat  of  a  particular  estate  for  any 
cause  does  not  destroy  the  remainder.'    Thr> 
widely  differs  from  the  common    law,  an  i 
wboUy  abrogates  any  defeat  of  remainders  b 
destruction  or  defeat  of  the  particular  estate, 
and  correspondingly,  if  any  doctrine  of  repre- 
sentation or  quasi  representation  by  life  tenant 
of  remaindermen,  so  far  as  to  bina  remainder- 
men by  Judgment  against  life  tenant,  was  estab 
lished,  it  does  not  exist  under  the  Code  of 
(Georgia.    In  this  state  'an  absolute  estate  may 
be  created  to  commence  in  future,  and  the 
fee  may  be  in  abeyance  without    detriment 
to  the  rights  of  the  subsequent  remainders. 
A  fee  may  be  limited   upon  a  fee,  either  by 
deed  or  will,   where  the  plain  intention  of 
the  grantor  requires  it,  and  no  other  rule  of 
law  is  violated  thereby.'    Code.  §  2247.   What 
effect  has  the  power  of  appointment  ordispn 
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sition  by  will  by  tbe  cTiflHren,  provided  for  in 
the  deed  ?  Does  it  destroy  or  render  nugatory 
tbe  remainder,  or  is  it  a  naere  possible  mode  of 
defeating  tlie  remainder,  wbich  would  other- 
wise be  effective?  Tbe  section  of  the  Code 
just  cited  seems  to  answer  this.  Tbe  limita- 
tion over  certainly  is  not  stronger  than  limiting 
a  fee  upon  a  fee.  I  don't  tbinK  it  goes  as  far 
as  tbe  Code  might  permit.  Aside  from  that 
section  of  the  Code,  where  there  is  a  fee  simple, 
with  attempted  limitation  over  in  a  case  of 
non disposition,  it  has  been  held  void  by  many 
courts,  as  attempting  to  take  away  an  incident 
of  ownership;  but,  where  there  is  a  life  estate 
in  realty,  it  is  not  enlarged  by  a  subsequent 
power  of  disposition  by  will;  and  a  limitation 
over  in  case  the  property  is  not  disposed  of  by 
the  life  tenant  may  be  sustained.  20  Am.ftEnf. 
Enc.  Law,  Bemainder»,  bottom  page  857,  subd. 
d,  and  note  4;  Id.  p.  956,  subd.  f ;  Id.  p.  958, 
and  note,  and  the  many  caaes  there  cited;  Id. 
pp.  960, 961.  See  also  Gray,  Perpetuities,  110, 
112,  258.  It  may  work  considerable  incon- 
venience to  create  only  a  life  estate  with  re- 
mainder over.  Most  remainders  do  work  in- 
conveniences. I  have  rarely  known  a  remain- 
der, especially  if  it  be  a  contingent  remainder 
or  a  remainder  in  which  children  born  or  to 
be  born  were  to  participate,  wbich  did  not  give 
inconvenience  to  somebody, — sometimes  great 
inconvenience.  But  that  does  not  affect  the 
power  of  tbe  owner  nor  the  validity  of  the  es- 
tate wbich  be  creates.  The  case  of  Bohinson 
v.  Schly^  6  Ga.  515,  528.  was  decided  before 
the  Code.  The  real  point  decided  was  that  the 
instrument  was  a  will,  not  a  deed,  as  to  certain 
property.  In  the  discussion,  it  is  said  by  the 
judge  delivering  the  opinion  that  if  an  estate 
were  given  by  deed  (the  property  there  was 
money,  bank  stock,  cattle,  horses,  furniture, 
and  real  estate)  to  A  and  his  heirs,  and  if  he 
should  die  without  leaving  issue  at  his  death, 
then  so  much  of  the  estate  as  remained  undis- 
posed of  by  A  to  B  tbe  limitation  over  would 
be  void  for  uncertainty,  because  of  its  uncer- 
tainty as  to  tbe  property  to  go  over.  Here  there 
is  no  uncertainty  as  to  the  property, — no  right 
of  use,  with  an  uncertain  remnant;  and.  If  the 
point  had  been  directly  in  issue  there,  it  would 
not  apply  here.  In  this  case  the  property  is 
certain,  an^  what  has  been  said  above  applies. 
The  ruling  does  not  conflict  with  the  principle 
ahready  announced.  Besides,  tbe  holding  was 
as  to  a  conveyance  to  one  of  his  heirs,  not  to 
A  for  life,  with  remainder  over.  See  also, 
even  before  tbe  Code,  Burton  y.  Black,  80  Oa. 
688. 

"The  petition  prays  that  a  copy  of  the  entry 
of  cancelation  be  entered  across  the  face  of  the 
record  of  the  deed.  I  do  not  know  of  any  law 
which  would  authorize  me  to  decree  this.  I 
have  giyen  considerable  time  and  thought  to 
this  petition,  and,  at  the  outset,  was  not  wholly 
free  from  doubt  in  considering  it.  If  boln 
plaintiffs  and  defendants  are  free  from  estop- 
pel under  the  recital  in  the  will,  it  might  be 
possible  to  decree  that,  as  between  the  life  ten- 
ants (tbe  children)  and  the  executors,  the  deed 
be  canceled,  without  attempting  to  affect  the 
ultimate  remaindermen.  But  this  is  not  the 
decree  asked  for.  As  to  necessary  parties  in 
such  a  case,  see  Wyche  ▼.  Green,  82  Ga.  341; 
Davmn  dank  ▼.  Bctrris,  84  N.  C.  206.  As  to 
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the  duty  of  a  judge  to  use  care  in  matten 
where  minors  may  be  involved,  the  suprema 
court  have  expressed  themselves  in  Deytoh  v. 
Bell,  81  Ga.  8b2,  883. 

"I  have  writ  en  at  length  my  views,  that 
counsel  might  see,  and  the  supreme  court 
might  know  (should  tbe  case  be  carried  there), 
just  why  a  conscientious  consideration  of  the 
case  has  led  n>e  to  differ  with  counsel  as  to  the 
law  governing  it,  and  to  feel  impelled  not  to 
enter  a  decree  declaring  the  deed  canceled,  and 
the  property  subject  to  be  dealt  with  and  bought 
and  sold  free  from  it,  when  that  question,' in 
my  opinion,  would  not  and  could  not  be  con- 
cluded by  such  a  decree,  with  the  parties  be- 
fore the  court.  I  called  tbe  attention  of  coun- 
sel to  the  difficulty  as  to  parties,  but  they  were 
unable  to  agree  with  my  view  of  the  law.  and 
thought  a  final  decree  could  be  rendered  with 
the  parties  present,  which  would  conclude  any 
person  who  might  attempt  to  set  up  a  claim 
under  the  deed." 

Mr,  Julius  lu  Brown  for  plaintiffs  in 
error. 
Messrs,  Bishop*  Andrewst  St  HiU,  for 

defendants  in  error: 

An  instrument  of  conveyance,  though  per- 
fectly executed  in  other  respects,  cannot  be  a 
good  and  yalid  deed  unless  there  be  delivery 
and  acceptance. 

Gordon  v.  Trimmier,  91  Ga.  475;  Porter  y. 
Woodhouse.  59  Conn.  568, 18  L.  K.  A.  65;  Ijong 
y.  Smith,  87  W.  Va.  725;  Bittmaster  y.  BrU- 
hfine,  19  Colo.  871;  Button  y.  Snath,  88  Iowa, 
238;  Kingsbury  y.  Burnside,  58  111.  310.  11 
Am.  Rep.  71;  Peavey  v.  Tilton,  18  N.  H.  152, 
45  Am.  Dec. 865;  Beady.  Robinson,  6  Watts  <& 
S.  829:  Bikes  y.  Miller,  24  Tex.  428;  Martin- 
dale.  Conv.  §  207;  5  Am.  &  Encr.  Enc.  Law, 
pp.  445  et  seq.;  Tiedeman,  Real  Pn>p.  gts  812 
etseg.;  Devlin,  Deeds,  §  285;  8  Washb.  Real 
Prop.  310;  Doe,  Herbert,  v.  Herbert,  1  HI.  278. 
12  Am.  Dec.  192;  Lady  Superior  of  Con ff, Nun- 
nery y.  McNamara,  8  Barb.  Ch.  375  49  Aol 
Dec.  185;  Jackson,  Eames,  ▼.  Phtpps,  12  Johns. 
419;  Maynard  v.  Maynard,  10  Mass  457.  6 
Am.  Dec.  146;  Bullitt  y.  Taylor,  84  Miss.  708. 
69  Am.  Dec.  412;  Hf^ey  v.  JJvey,  65  Mo.  689; 
Wellborn  y.  Weafxr.  17  Ga.  267,  63  Am.  Dec 
245;  Beardsley  v.  Hilson,  94  Ga.  50. 

Tbe  question  of  delivery  is  one  of  intention, 
and  the  rule  istbatadeliyeryis  complete  when 
there  is  an  intention  manifested  on  tbe  part  of 
tbe  grantor  to  make  the  instrument  his  deed, 
wbich  may  be  done  by  acts  without  wonls  or 
words  without  acts,  or  by  both  combined;  but 
it  must  be  borne  in  mind  that  the  legal  asceft- 
tainment  of  an  intention  of  deliyery  upon  the 
part  of  the  grantor  is  not  sufficient  to  render 
his  instrument  a  deed,  this,  of  itself,  could  have 
the  effect  only  of  tendering  the  grantor's  title 
and  of  showing  in  so  far  aa  concerned  him  the 
irreyocability  of  the  estate  sought  to  be  con- 
yeyed;  but  could  not  become  a  deed  conyeying 
an  estate  to  the  grantee  until  the  grantee  him- 
self accepted  the  same  either  by  actual  manu- 
caption or  in  some  other  manner  legally  recog- 
nized as  sufficient. 

O^Neal  V.  Brown,  67  Ga.  712;  Gordon  v. 
Trimmier.  and  Porter  v.  Woo(Jlio»,^,*npra;  2 
GreenL  Cruise,  Real  Prop.  43,  citing  Wf.eel- 
Wight  y.  Wheelwright,  2  Mass.    447,  3  Am. 
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Dee.  M;  C^ajM^  v.  ^tf.  17  Mass.  218;  Foiter 
▼.  Mansfield,  3  Met  413.  87  Am.  Dec.  164; 
Smiverlfffe  ▼.  Arden,  1  Jobofl.  Gh.  240;  Lang  v. 
Smith  and  Rittmaster  y.  Brisbane,  supra;  Ty- 
nan ▼.  BuUnig  (Tex.  Civ.  App.)  25  a  W.  819; 
Cazassa  t.  GaeasM,  92  Tenn.  578,  20  L.  R.  A. 
178;  button  ▼.  Smith,  supra:  Provart  v.  ifar- 
r2>.  150  HI.  40;  F^'un^tf  y.  Uuilbeau,  70  U.  8. 
3  Wall.  686,  18  L.  ed.  262;  ilcfaiM  ▼.  Adami, 
88  U.  8.  21  Wall.  190,  22  L.  ed.  506;  Tarns  y. 
Oioen,  52  Fed.  Rep.  417;  Wellb&rn  v.  Weatsr, 
supra;  Bams  y.  ffaic/i,  8  N.  H.  S04,  14  Am. 
Deo.  869:  Mariindale,  CoDy.  §  205;  Kingtbury 
y.  Burnside,  58  111.  310,  11  Am.  Rep.  67;  Hut- 
ledge  V.  MoiUuomery,  80  (Ja.  901;  Devlin, 
Deeds,  g§  276,  800;  Hawkes  y.  Pike,  105  Mass. 
560.  7  Am.  Rep.  554. 

Tbe  act  of  the  crantor  in  having  his  sup- 
posed deed  recorded,  and  in  retaking  tbe  same 
from  tbe  record  office  into  bis  own  private  pos- 
session without  the  knowledge  or  conseDt  of 
any  of  tbe  grantees,  and  so  keeping  it  until  bis 
death,  does  not  amount  to  delivery,  but  it  is 
only  prima  facie  eyldence  of  delivery,  which 
may  be  rebuttt^  and  overcome  by  evidence  to 
the  contrary. 

Crarens  v.  Bossiier,  116  Mo.  888:  Hester  y. 
Young,  2  Oa.  45;  1  Devlin,  Deeds,  §§  200-292; 
OHhert  y.  North  American  F.  Ins,  Co.  28 
Wend.  48.  85  Am.  Dec.  548:  Martindale, 
Cony.  §  212;  Tiedeman,  Real  Prop.  ^  818; 
RniUdge  y.  Montgomery,  supra;  Unrdon  y. 
.  7 Wmm»^.  91  Oa.  475:  8  Wash b.  Real  Prop. 
810;  Wettborn  v.  Weaver,  17  Ga.  267,  68  Am. 
Dec.  245. 

Tbe  instrument  must  stand  upon  its  own 
merits  as  a  deed,  and  cannot  be  helped  by  a 
clause  in  a  subsequent  will  made  by  the 
grantor  historically  referring  to  it  as  a  deed. 

Tlester  v.  Young  and  Toms  v.  Owen,  supra. 
There  is  a  presumption  in  favor  of  delivery  and 
acceptance  of  a  deed  which  is  beneficial  to  an 
infant,  but  this  is  rebuttable  by  evidence  show- 
inir  tbe  contiary;  and  such  deed  must  be  de- 
livered to  the  infant  or  to  someone  for  him. 

Watson  v.  Myers,  78  Qa.  188;  Catassa  v.  Ca- 
tassa,  92  Tenn.  578,  20  L.  R.  A  178:  Baker 
v.  BaskeU,  47  N.  H.  479,  98  Am.  Dec.  455; 
Morrihon  v.  SeUy,  22  111.  626,  74  Am.  Dec. 
169;  Bryan  y.  Wash,  7  Dl.  557;  Porter  y.  Wood- 
house,  69  Conn.  568,  IS  L.  R.  A.  65;  Richard- 
son, £q.  810;  Palmer  v.  Palmer,  62  Iowa,  204; 
Martindale,  Conv.  §  215. 

Courts  of  equity  have  power  to  decree  the 
delivery  up  and  cancelation  of  deeds,  etc. 

Bispbam.  £q.  4th  ed.  §^  478,  474.  and  cases 
cited  in  notes;  Qa.  Code.  §  8282;  Hollingshead 
v.  MeKensie,  8  Qa.  457;  Warner  v.  Graves,  25 
Qa.  869;  Bond  v.  Watson,  22  Qa.  641:  Walker 
V.  Hunter,  27  Qa.  886;  Breitton  v.  Hmith,  28 
Qa.  442:  Wynne  y.  Lumpkin,  85  Qa.  208;  Ora- 
hamv.  Hall,  68  Qa.  854;  Butler  v.  Durham,  2 
Kelly  (Qa )  420:  Coffee  v.  Neuaon,  Id.  460; 
Clark  v.  CUghorn,  6  Qa.  220. 

Simmons*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Under  the  terms  of  the  deed,  we  think  a 
vested  estate  was  created  in  tbe  maker's  grand- 
children, subject  to  be  defeated  at  tbe  will  of 
his  children,  the  life  tenants.  This  being  so, 
^ey  had  a  right  to  be  represented  upon  the 
question  whether  there  was  a  delivery  of  the 

L.R.A. 


deed  or  not  If  the  proceeding  was  maintain- 
able at  all,  the  grandchildren  in  life  at  the  time 
it  was  filed  were  indispensable  parties.  Ample 
authority  in  support  of  these  conclusions  will 
be  found  referred  to  in  the  opinion  of  tha 
learned  Judge  of  the  court  below,  which  is  set 
out  in  the  report  which  precedes  this  opinion. 
Judgmsnt  affirmed. 
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*1.  Under  »  contract  by  which  »  lldelr 
ity  aAd  eaaoalty  company  binds  itself 
to  ma.ke  i^ood  to  »  bank*  to  a  speoitled  ex- 
tent, such  peouDiary  loss  as  the  latter  may  sustain 
hy  reason  of  the  fraud  or  dishonesty  of  a  named 
employee  in  oonneodon  with  his  duties  as  reoeiv- 
Ingr  teller,  ^*or  the  duties  to  which,  in  tbe  employ- 
er's seryioe,  he  may  be  subeequeotly  appointed 
or  assiirned  by  the  employer,**  it  18  the  rfirht  of 
tbe  liank,  without  notif  yingr  the  company,  to  con- 
fer upon  this  employee  the  office  of  assistant 
cashier,  in  addition  to  that  of  reoeivlnflr  tellen 
and,  upon  this  being  done,  the  company  is  as 
much  bound  to  make  good  to  the  liank  losses 
ocoaslonod,  during  the  period  covered  by  the 
contract,  by  reason  of  the  employee's  fraud  or 
dishonesty  while  aotinff  in  the  capacity  of  assist- 
ant cashier,  as  In  that  of  reoelvlnjr  teller. 

Z.  Althoof^h  the  contract  may  have  re- 
quired the  bank*  npon  the  diacovery  of 
any  firand  or  dishonesty  on  tiie  part  of  such 
employee,  to  si^e  notice  thereof  to  the  company, 
and  also.  Immediately  after  knowledge  bj  the 
bank  of  tiie  occurrence  of  any  act  on  his  part  in- 
volving a  loss  to  the  company  of  more  than  $100. 
to  notify  tbe  company  of  the  same,  yet  where 
sucb  contract  contained  no  stipulation  making 
it  m  the  least  degree  incumbent  upon  tbe  bank  to 
exerdse  any  diligence  or  care  in  inquiring  into 
or  supervising  the  conduct  of  this  particular  em« 
ployee,  or  of  any  of  bis  co-employees  In  its  serr* 
ice,  and  imposed  upon  it  no  duty  of  ▼ouohlng  for 
tbe  fidelity  or  efficiency  of  the  latter,  or  of  re- 
quiring them  to  wateh  and  report  upon  his  actings 
and  doings,  information  or  knowledge  on  the 
part  of  the  l)ank*s  cashier— he  being  only  such  a 
co-employee— as  to  the  matters  concerning  which 
the  company  had  stipulated  for  notice  would  not, 
relatively  to  it.  be.  under  these  droumstanoea, 
imputable  to  the  bank  itself. 

8«  WherOf  to  an  action  by  the  bank 
upon  sndh  a  contract,  the  defendant  filed 
an  amendment  to  his  plea,  which  amendment  al« 
leged  that  the  employee  had,  within  the  knowl- 
edge of  the  bank,  been  guilty  of  a  specified  de- 
fault, such  amendment,  not  l)elng  legally  com- 
plete without  further  alleging  that  the  plain- 
tiff had  failed  to  duly  notify  the  defendant  of  the 
default  in  question,  was  properly  stricken  on 
demurrer. 

4.  The  contract  stjpnlating  for  proof  of 

•Headnotes  by  Lumpkin,  J. 

NOTB.— As  to  the  general  doctrine  of  notice  to 
an  agent,  see  some  authorities  in  note  to  Akers  ▼. 
Rowan  (8.  C.)  10  L.  R.  A.  70S. 

For  guaranty  insurance,  see  also  Fidelity  k  OL 
G6.  ▼.  BIckhoff  (Hlnn.)  80  L.  H.  A.  680. 
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lofls  MLtlsfttotory  to  the  coBipaiiy*s 
offleers*  and  that  full  particulars  of  any 
dalm  arislnff  npon  the  ooDtract  should  be 
giywa.  In  writing,  addressed  to  the  secretary  of 
tiie  oompany.wlthiD  a  specified  time,  aud  the  deo- 
laration  alleginir  oompUanoe  with  the  foreiroinff 
terms  of  the  contract^  but  not  alleirinflr  that  there 
had  been  any  waiver  of  the  requisite  proof  of 
loss,  and  the  evidence  entirely  faiilnir  to  show 
that  the  same  had  been  duly  furnished,  the  plain- 
tiff did  not  prove  its  case  as  laid,  and  it  was 
error  to  refuse  a  nonsuit.  This  is  true  although 
the  plaintiff  introduced  evidence  for  the  purpose 
of  proving  a  waiver  by  the  defendant  of  such 
proof  of  loss,  and  It  is  immaterial  whether  this 
evidence  was  or  was  not  legally  euiAolent  to  es- 
tablish the  alleged  waiver. 

(January  18,  IflOQ.) 

ERROR  to  the  City  Court  for  Atlanta  to  rs- 
view  a  Judgment  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  liabilitj  on  a  bond. 
Bttersed, 

The  facta  are  stated  in  the  opinion. 

Mestrg.  JobA  L.  Hopkins  A  Son  for 
plain  tifiF  in  error. 

Messrs,  Dorsey*  Brewster*  A  Howell, 
for  defendant  in  error: 

The  motion  to  nonsuit  was  properly  over- 
ruled. 

(Ja.  Code,  §  2818;  Travelers^  Ins.  Go.  ▼. 
Sheppard,  86  Ga.  751;  jEtna  Ins,  Oo.Y,  Sparks, 
62  Ga.  lSl;Oerman  American  Ins,  Co.  v,  Da- 
vidson, 67  Ghi.  11;  Merchants'  dt  M,  Ins,  Co.  v. 
"Fining,  68  Qa.  197;  8erton  v,  Montgomery 
County  Mut,  Ins,  Co,  9  Barb.  191;  Humphreys 
Y.  LeggeU,  60  U.  8.  9  How.  809, 18  L.  ed.  150; 
Fteeman  v.  People,  64  III.  164;  German  F,. 
Ins,  Co,  V.  Grunert,  113  HI.  68;  Capitol  Ins. 
Co,  V.  Bank  of  I'ieasanton,  4.S  KsiU,  897. 

The  fraud  meant  by  the  bond  was  actual, 
moral,  or  disbouest  fraud. 

CharlofU,  C.  A  A,  B.  Co.Y.Gowfi9  Ga.  686, 
27  Am.  Rep.  408;  Wright  ▼.  Smith.  48  Ga.  291; 
McCamy  ▼.  Bigdon,  50  Ga.  629;  Virgin  ▼. 
WtngfUld,  54  Ga.  451;  Wingfield  v.  Virgin,  51 
Ga.  189;  Watertown  F.  Ins.  Co.  y,  Oreltan,  74 
Ga.  642;  Atlantic  db  P.  Teleg.Co,  v.  Barnes,  64 
N.  Y.  885,  21  Am.  Rep.  621;  Bostwick  v.  Van 
Voorhis,  91  N.  Y.  860;  TapUy  v.  Martin,  llrt 
Ma'98.  275;  Ames  ▼.  Motr,  188  U.  8.  806,  84 
L.  ed.  951. 

The  word  "dishonesty,"  in  the  phrase  "fraud 
or  dishonesty/'  restricts  the  term  "fraud" 
to  dishonest  frauds. 

Endlich,  Interpretation  of  Statutes,  §g  400, 
402;  JIad/ey  v.  Perks,  L.  R.  1  Q.  B.  444;  Biggs 
V.  Mitchell,  2  Best  &  8.  528;  Bridger  v.  Rich- 
ardson, 2  Maule  &  S.  568;  Bex  v.  Mallison,  2 
Burr.  679;  De  Londo's  Case,  2  East  P.  C.  1098. 

There  must  have  been  actual  knowledge  of 
the  fraud  or  fraudulent  intent  by  the  bank 
and  a  wilful  concealment  of  these  facts  by  it 
from  defendant  companv  to  relieve  defendant. 

Atlas  Bank  v.  Broionell,  9  R  I.  168,  11  Am. 
Rep.  281;  Wooldridge  v.  Draper,  15  Mo.  472; 
State,  Southern  Bank,Y.  Atherton,^  Mo.  209; 
Morris  Canal  dt  Bkg,  Co.  v.  Van  Vorst,  21  N. 
J.  L.  100;  Albany  Dutch  Church  v.  Vedder,  14 
Wend  165;  Amiierst  Bankv.  Root,  2  Met.  522; 
fAntisiana  State  Bank  v.  Ledoux,  8  La.  Ann. 
674;  Peoples  Bldg,  dt  Loan  Asso.  v.  Wroth,  48 
N.  J.  L,  70;  Frelinghvysen  v  Baldwin,  16 
Fed.  Rep.  462;  PhiUips  ▼.  Bossard,  86  Fed. 

88  L.  R.  A. 


Rep.  99;  Supreme  Council  Catholic  K,  of  A,v, 
Fidelity  dkC.Co.es  Fed.  Rep.  48;  Mechanid 
Sav.  Bank  db  T.  Co.  y.  Guarantee  Co,  of  JSarik 
America,  68  Fed.  Rep.  469;  PUtsburgh,  Ft, 
W.  db  0,R  Co.  Y,  Shaefer,  60  Pa.  860;  Richr 
mond  db  P.  B,  Co.  v.  Kasey,  80  Gntt.  218; 
Watertown  F.  Ins.  Co.  ▼.  Simmons,  181  Mass. 
85.  41  Am.  Rep.  196;  Union  Bank  ▼.  Gosseji, 
10  Johns.  272:  Chew  Y,  EUingttood,  86  Mo.  260. 
66  Am.  Rep.  429;  Diasmore  y,  TidbaU^  34  Ohio 
8t.  411;  Wayne  v.  Commercial  Nat.  Rank,  S2 
Pa.  848;  United  States  v.  Kirkpatriek.  22  U. 
8.  9  Wheat.  720,  6  L.  ed.  199;  Unit^  States 
V.  Vanzandt,  24  U.  8.  11  Wheat.  184»  6  L 
ed.  418;  Hart  v.  United  States,  95  U.  &  816. 
24  L.  ed.  479:  Minturn  ▼.  United  States,  106 
U.  8.  444.  27  L.  ed.  210;  Bowne  y.  Mount 
HoUey  Nat  Bank,  46  K.  J.  L.  860. 

The  Fidelity  &  Casualty  Company  is  clearly 
an  insurance  company  as  to  these  indemnity 
bonds. 

Supreme  Council  Catholic  K,  of  A.  v.  Fidelity 
dk  C.  Co,,  and  Mechaniaf  Sat.  Bank,  db  7*.  Co. 
Y,  Guarantee  Co,  of  North  America,  supra; 
May,  Ins.  Sd  ed.  §  540;  9  Am.  &  Eng.  Enc. 
Law,  p.  66. 

Lumpkin*  J.,  delivered  the  opinion  of  the 
court:. 

In  view  of  what  we  consider  the  controlling; 
questions  in  this  case,  it  is  not  essential  to  deal 
specially  with  the  numerous  assignments  of 
error  contained  in  the  record,  and  we  sbaU 
therefore  confine  our  remarks  to  the  points 
upon  which  we  have  found  it  necessary  to 
rule. 

1.  The  Fidelity  &  Casually  Company  (to 
which  we  shall  hereinafter  reler  as  the  '*Com- 
pany")  undertook,  by  its  bond,  to  make  good 
to  the  QtLie  City  I^ational  Bank  of  Athnta 
(which  will  hereinafter  be  called  the  "Bank") 
such  pecuniary  loss,  not  exceeding  $10,000, 
as  it  might  sustain  by  reason  of  the  fraud  or 
dishonesty  of  Lewis  Red  wine  in  connectioo 
with  his  duties  as  receiving  teller,  *'or  the  du- 
ties to  which,  in  the  employer's  service,  be 
may  be  subseouently  appointed  or  assigned  by 
the  employer.  He  was  afterwards  appointed 
assistant  cashier,  and  as  such  was  guilty  of 
conduct  which  caused  loss  to  the  bank  in  an 
amount  far  exceeding  the  face  of  the  company's 
bond.  One  of  the  questions  for  decision  is 
whether  or  not  the  company  was  surety  for 
him  in  the  latter  capacity.  In  view  of  the 
comprehensiveness  of  the  above- quoted  lan- 
guage, it  would  be  difficult  to  hold  it  was  not 
Ue  was  certainly  appointed,  subsequently  to 
the  execution  of  the  bond,  to  the  office  of 
assistant  cashier;  as  such,  bad  duties  to  per- 
form in  bis  employer's  service,  and  by  a  viola- 
tion of  those  duties  brought  loss  to  bis  master. 
We  think  the  plain  language  of  the  contract 
covers  the  precise  state  of  &cts  which  arose, 
and  that  the  company  is  as  much  bound  to  an- 
swer to  the  bank  for  the  consequences  of  Red- 
wine's  dishonesty  In  the  latier  capacity  as  In 
the  former.  • 

2.  The  main  question  In  the  case  is  whether 
or  not,  under  the  stipulations  expr&^sed  in  the 
contract,  the  knowledge  of  the  bank's  cashier 
of  fraud  or  dishonesty  on  the  part  of  Redwine. 
or  of  any  act  done  by  him  Involving  a  loss  to 
the  company  of  more  than  $100,  was  Imputable 
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to  tbe  bftDk  Itself.    Tbit  case  does  not  fall 
wUbin  tbe  general  rale  applicable  to  baaka  la 
their  dealiD/rs  with  tbe  geDeral  publia    Much 
of  m  iMok's  busiDeaa  is  necessarily  to  trusted  to 
its  rabordinate  officials  or  servants,  and  in  a 
lar^e  number  of  instances  it  will,  upon  tbe  doc- 
trine of  constructiTe  notice,  be  held  to  know 
whmt  comes  to  their  knowleage.    This  rule  is 
founded  upon  necessity,  and  has  for  its  obfect 
the  protection  of  those  who  deal  with  and  trust 
the  benk«    The  trans  iction  out  of  which  this 
bond  frrew  was  of  an  altoiretber  different  kind 
froin  those  usually  occurring  between  a  bank 
and  Its  customers.    The  contract  was  not  miule 
for  the  purpose  of  protecting  tbe  company  in 
any  dealing^  it  might  have  with  the  bank;  out, 
on    the  contrary,  the  company  undertook  to 
protect  the  bank  in  the  matter  of  delegating 
•ome  of  the  duties  it  owed  to  others  to  Red- 
wine  for  performance  in  its  behalf.    In  otber 
words,  the  company  agreed  to  save  the  bank 
from  loss,  to  a  limited  extent,  by  reason  of  ita 
thus  trusting  Red  wine.    As  naturally  incident 
to  a  contract  of  this  nature,  the  company  stip- 
ulated that  the  bank  should  gain  no  benefit 
thereunder  if  it  continued  in  its  service  an  em- 
ployee known  to  be  unworthy  of  trust,  without 
prompt  notice  to  tbe  company  after  he  had 
been  discovered  by  the  bnnk  to  be  untrust- 
worthy. There  is  not  a  syllable  in  the  contract, 
however,   bearing   tbe  construction  that  tbe 
bank  should  exercise  any  degree  of  diligence 
In  inquirinj^  into  or  supervising  the  conduct  of 
Red  wine,  m  order  that  the  company  might  be 
saved  from  loss  through  his  mtHronduct.    The 
bank  did  not  und-  rtake  to  exercise  reasonable 
care  and  diligence  to  find  out  if  Redwine  bad 
bc<*ome  untrunworthy,  but  as  to  thia  matter 
tbe  company,  in  effect,  invited  the  bank  to  re- 
pose in  peace,  for  it  guaranteed  that  Redwine 
would  remain  honest  and  faithful.    Only  after 
knowledge  had  actually  come' to  the  bank  that 
he  was,  or  had  become,  otherwise,  was  It  un- 
der any  duty  to  the  companv:  and  then  it  was 
only  required  to  immediately  notify  the  com- 
pany of  what  it  had  ascertained.    This  bank. 
It  seems,  was  conducting  its  business  in  the 
manner  usual  with  such  institutions;  haying  a 
CHS  bier,  assistant  cashier,  receiving  and  paying 
tellers,  bookkeepers,  etc    It  was  not,  ad  far 
as  the  company  was  concerned,  under  any  duty 
of  keeping  itself  informed  as  to  the  condtict  of 
Redwine.    The  company  must  have  known 
and  contemplated  that  the  bank's  business  was 
to  be  carried  on  through  its  employees,  includ- 
ing Redwine;  and  yet  It  entered  into  a  con- 
tract which  does   not  even   suggest  that  it 
should  be  protected  if  any  of  these  employees 
other  than  Kedwine  should  fail  in  the  dutv  they 
undoubtedly  owed  tbe  l>ank,  ol  informing  ft 
of  any  misconduct  on  his  part.    Evidently  the 
company  chose  to  rely  solely  upon  the  care 
which  the  bank  would  most  probably  exercise 
in  protecting  itself,  and  consequently  did  not 
require  any  fixed  supervision  over  Redwine; 
being  willing  to  content  itself  with  the  assur- 
ance that   tlte  interests  of  tbe  bank  would 
necessarily  require  such  a  supervision  of  bim 
as  would  in  all  probability  enable  the  bank  to 
obtain  actual  knowledge  of  any  fraud,   dis- 
honesty, or  negligence  of  which  he  might  be 
guilty.     In  the  light  of  tbe  foregoing  consid- 
erations, we  cannot  think  that  tbe  parlies  to 
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this  contract  contemplated  that  the  bank 
would  be  bound  to  act  upon  mere  construe- ive 
notice  of  Redwlne's  shortcomings.  The 
''knowledge"  referred  to  meant  actual  knowl- 
edge. Constructiyely,  whenever  Red  wine — ^ha 
being  an  employee  of  tbe  bank,  handling  ita 
money — misapplied  the  same,  the  bank  itself 
would  haye  immediate  notice  of  the  fact;  for 
his  knowledge,  aa  a  servant  of  the  bank,  would, 
if  the  doctiine  of  oonstructiye  noUce  were  ap- 
plicable, be  its  knowledge.  Surely  the  con- 
tract cannot  be  construed  as  contemplating  any 
such  result  at  this.  Again,  suppose  another 
employee  was  colluding  with  Redwine  in  con- 
cealing his  shortage;  the  knowledge  of  such 
other  employee  would  be,  constructiyely,  the 
knowledge  of  the  bank.  Or  suppose  Redwine 
and  another  employee,  also  under  bond,  were 
both  misappropriating  tbe  bank's  funds,  and 
each  found  the  other  out;  could  it  be  said,  in 
defense  to  a  suit  on  Red  wine's  bond,  that  the 
other  employee's  knowledge  was  the  knowledge 
of  the  bank?  or,  when  suit  on  tbe  other  em- 
ployee's bond  was  entered,  that  Redwine'a 
knowledge  was  constructive  notice  to  the 
bank,  and  the  legal  eouivalent  of  the  '^knowl- 
edge"  referred  to  in  the  company's  bondf  In 
the  absence  of  any  guaranty  on  the  part  of  the 
bank  that  its  other  employees  would  be  honest 
and  faithful,  and  in  view  of  the  purpose  of  the 
condition  inserted  in  the  bond,  it  would  aeem 
that  the  better  construction  of  it  would  be  that 
tbe  bank  only  obligated  itself  to  act  in  good 
faith,  and  impart  only  actual  knowledge  on  its 
part.  The  bond  would,  indeed,  be  of  no  prac- 
tical protection,  if,  in  order  to  realize  its  bene- 
fits, the  bank  had  to  insure,  not  only  the  hon- 
esty and  fidelity,  but  tbe  faithful  and  con- 
scientious attention  to  dut^ ,  of  a  dozen  others 
of  its  employees.  Stupidity  of  an  employee, 
in  not  comprehending  ordinarily  apparent  faota 
and  circumstancea,  which  would  be  equivalent 
to  actual  knowledge  if  within  the  knowledge 
of  the  bank  itself,  might  lesd  to  a  forfeiture  of 
the  bond,  while  forgetfulness  or  mere  negligent 
inattention  to  duty  on  the  part  of  such  em- 
ployee would  bring  about  the  same  result 
rhe  cashier,  according  to  the  undisputed  testft> ' 
mony  in  this  case,  was  a  mere  employee. 
Unless  the  bank  obligated  itself  to  use  his  eyes 
and  ears,  it  had  no  Knowledge  of  Redwlne's 
misconduct 

The  following  cases  throw  much  light  upon 
the  subject  under  consideration :  In  Pittsburg, 
PtW.  <&  0,  R  Oo.  y.  SKaeffer,  69  Pa.  850.  it 
was  held  that,  where  an  officer  of  a  corporation 
yiolates  his  duty,  knowledge  on  the  part  of 
other  officers  of  the  corporation  of  the  default, 
or  even  connivance  in  it,  doea  not  dii«charge 
the  sureties.  In  that  case  the  defaulting  em- 
ployee bad  given  a  bond,  with  sureties,  for  the 
faithful  discharge  of  his  duties.  In  dellyering 
the  opinion  of  the  court,  Sbarswood,  J.,  says: 
'^Corporations  can  act  only  by  officers  and 
agents.  They  do  not  guarantee  to  the  sureties 
of  one  officer  the  fidelity  of  the  others.  The 
rules  and  regulationa  which  they  may  establish 
in  regard  to  periodical  returns  and  payments 
are  for  their  own  security,  and  not  for  the  ben- 
efit of  the  sureties.  The  sureties,  by  executing 
tbe  bond,  become  responsible  for  the  fidelity 
of  their  principal.  It  is  no  collateral  engage- 
ment into  which  they  enter,   dependent  on 
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be  insulted  anecood  time.  The  manner  of  the 
conducior  io  nddressiog  bfm  was  very  impolite 
and  gruff.  The  coin  was  in  evidence  before 
the  Jurj.  Plaintiff  was  corroborated  in  some 
degree  by  the  policetnan  referred  to.  There 
was  very  mnterial  conflict  between  their  testi- 
mony and  that  of  the  conductor  and  another 
policeman.  The  cond actor  admitted  having 
rejected  the  coin  because  he  did  not  thinly  it 
was  good,  but  denied  having  been  impolite,  or 
baviDg  ordered  plain  tiff  to  get  off  the  car,  and 
claimMl  to  have  intended  to  let  him  ride  to  town, 
etc.  The  court  charged  the  Jury:  "If  you 
find  from  the  evidence  in  the  case  that  the 
plaintiff  boarded  defendant's  car,  intending  to 
become  a  passenger,  he  was  entitled  to  all  the 
rights  and  privileges  of  a  passenger, — that  is, 
the  defendant  was  due  him  the  exercise  of 
extraordinary  care;  and  if  he  tendered  to  the 
conductor  a  genuine  coin  of  the  denomi- 
nation as  alleged. — United  States  silver  coin,- 
In  payment  oi  his  fare,  it  was  the  duty  of  the 
conductor  to  accept  the  coin,  and  transport  him 
to  hia  destination.  If  the  coin  presented  was 
not  a  genuine  coin, — ^in  other  words  if  it  was  a 
counterfeit  coin, — the  conductor  ought  not  to 
have  accepted  it,  and  if  the  plaintiff  failed  to 
pay  the  fare  demanded  of  him  he  bad  the  right 
to  expel  him  from  the  car.  But  If  the  coin, 
as  I  have  ststed,  was  a  genuine  silver  coin  of 
the  United  States  government,  the  conductor 
should  have  accepted  It,  and  returned  to  him 
the  chsnire  that  was  proper,  and  conveyed  him 
to  his  destination.    It  is  a  question  of  fact  to 


be  determined  by  you  under  the  teetimony  in 
the  case.  The  coin  is  in  evidence,  and  yon 
have  the  right  to  inspect  it,  in  pa^-siug  npoa 
that  quesiTon."  This  charge  ia  assigned  as 
error:  (1)  As  to  the  exercise  of  extraordinary 
care  being  due  to  plnintiff,  because  there  was 
no  question  of  carelessness  or  negligence  in  th« 
case.  (2)  A  s,  touching  the  tender  of  a  genuine 
coin,  inapplicable  to  the  real  controveray;  for 
if  the  coin  tendered,  though  genuine,  was  so 
rare,  or  of  aoch  appearance,  aa  to  make  it 
doubtful  if  it  was  genuine,  the  conductor  iiad 
a  right  to  refuse  It,  if  he  really  believed  it 
was  not  genuine.  (8)  Plaintiff  had  no  right  to 
tender  a  coin  of  doubtful  appearance,  and  in- 
sist on  change  for  it,  and  thereby  claim  the 
rights  of  a  passenger.  (4)  He  had  no  right  to 
demand  change  from  the  conductor:  hia  datv 
being  to  pay  his  fare  in  the  amount  demanded, 
and  the  conductor  not  being  bound  to  accept 
a  coin  of  different  amount,  and  treat  hian  aa  a 
passenger.  The  evidence  in  the  record  doea 
not  state  what  the  amount  of  fare  waa,  nor  in- 
dicate that  any  question  arose  between  plain- 
tiff and  the  conductor  with  regard  to  changing 
the  money.  The  court  charged  the  Jury  in 
the  language  of  ^^  8065  and  8066  of  tbeiC<xle, 
and  added :  "  Before  you  can  allow  any  dam- 
ages for  aggravation,  you  must  believe  from 
the  evidence  that  there  were  aggravating  cir- 
cumstances, either  in  the  act  or  in  the  inten- 
tion; and  in  passing  upon  this  question  you 
can  take  into  consideration  the  manner  of  the 
conductor,  bla  aurrounding  drcumatancea  at 


weiffht  of  the  silver  coin,  it  was  held  that  there  wns 
no  Federal  question  to  be  reviewed  by  the  Fedeial 
court.  Jersey  City  /k  B.  B.  Oo.  v.  Morgan,  UK)  U.  S. 
S88,40I«.ed.4'«. 

The  effect  of  punohinir  a  hole  throngn  a  ffenulne 
coin,  crowdlDsr  the  silver  Into  a  slightly  different 
shape  but  Jeavlnir  It  all  in  the  coin,  la  touched  upon 
In  the  case  of  United  States  v.  Llssner,  12  Fed.  Ben. 
840.  The  court  said  t he  statutes  are  silent  upon  this 
ezflct  question,  ''but  we  think  it  clear  that  a  silver 
coin,  duly  issued  from  the  mint,  remains  of  full 
value  so  tonsr  as  It  retains  all  the  appearance  of  a 
coin,  and  does  besides  contain  all  ItsorlglDal  weight 
and  fineness.  This  t)eingiio,  we  cannot  regard  the 
addition  of  something  to  it  as  a  criminal  act  of 
eounterfeitinfr.  Passing  such  a  coin  works  no  in- 
jury to  the  penon  to  whom  It  Is  passed.*^  This 
was  In  the  case  of  a  proeeoutlon  for  counterfeiting, 
but  tlie  court  held  tliat  when  a  hole  was  made  in  a 
sliver  coin  by  removing  an  appreciable  amount  of 
silver  from  It  and  then  plugged  with  base  metal  or 
with  any  other  substance  than  silver  It  constitutes 
an  act  of  oonnterfelting,  because  it  Is  making 
Bomething  appear  to  be  a  good  coin  for  Its  apparent 
value  which  was  not  so  before.  The  defendant  in 
that  case  was  indicted  for  passing  counterfeit 
■Over  coins.  The  coins  in  question  had  had  small 
holes  made  in  them  and  those  holes  had  been  filled 
with  base  metaU  and  passed  by  the  defendant  with 
knowledge  of  their  condition.  Borne  of  the  holes 
bad  been  punched  with  a  sharp  instrument,  involv- 
ing no  loss  of  silven  others  were  made  by  drUling 
out  a  part  of  the  sO  ver,  though  not  with  any  inten- 
tion of  using  the  silver  drilled  out. 

The  defendant  was  convicted  in  the  district 
court,  where  the  Judge,  having  much  doubt  upon 
the  point,  ruled  for  the  purposes  of  the  trial  that  a 
coin  punched  or  mutilated  and  thereafter  restored 
to  the  similitude  of  a  genuine  coin  by  the  insertion 
of  any  base  metal  was  counterfeit.  The  verdict 
was  set  aside  by  the  circuit  court  because  the  dis- 
trict court  did  not  distinguish  between  the  holes 
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that  were  made  by  taking  away  silver  and  tfaosa 
made  by  punching  through  the  coin,  crowding  the 
silver  out  of  place  without  removing  any  of  it.  It 
was  disiliiotly  said  by  Lowell,  Ch.  J.,  that  the  point 
was  a  new  one. 

The  akM>ve  are  the  only  decisions  In  thia  country 
that  have  been  found  on  the  subject. 

In  Bngland  there  is  a  somewhat  similar  oaae  on 
the  subject  of  counterfeiting  by  alterlnff  genuine 
coin.  It  is  held  that  one  who  passed  n  genuine 
sovereign  which  had  been  filed  on  the  edges  so  as  to 
remove  the  milling  entirely,  or  almost  entirely, 
and  upon  which  a  new  and  false  milling  bad  been 
made  was  guilty  of  paaslog  counterfeit  coin,  under 
ti  Sb  m  Vict.  chap.  Da,  I  A,  defining  that  offense. 
Queen  v.  Hermann,  L.  B.  4  Q.  B.  DIv.  SSi.  4B  Lb  J. 
M.aiOB.IOL.T.  N.  aaa^ar  week.  Bepw  m. 
From  this  decision  Stephen,  J.«  and  Luah,  J<.,  dis- 
sented on  the  ground  that,  while  there  was  a  stat- 
utory provision  making  it  a  crime  to  lighten  sacb 
coin,  there  was  none  making  It  an  offense  to  pass 
llfl^tcoln.  BntLordOolerldge,Ob.J.,Huddles(oQ. 
Bm  and  Pollock,  B.,  held  that  the  prisoner  was 
properly  convicted  of  passing  counterfeit  eoia. 
They  say  that  the  removal  of  the  mOMng  and  the 
addition  of  a  false  milling  to  restore  the  appear- 
ance of  the  coin  made  it  a  counterfeit.  Pollock. 
B.,  says:  **It  Is  like  the  case  of  a  man  taking  part 
of  the  gold  out  of  a  sovereign,  and  filling  up  the 
hollow  left  with  alloy,  and  then  passing  it  aa  genu- 
ine.** Lord  Ooleridge,  Ch.  J.,  says:  *'If  tbe  word 
'counterfeit*  is  to  be  taken  in  Its  ordinary  or  pop- 
ular sense  these  coins  seem  to  me  to  be  counterfelL 
In  the  ordinary  sense  of  this  word  the  Idea  of  Imi- 
tation is  conveyed.  These  sovereigns  had  been 
filed,  and  then  a  new  milling  added  to  make  them 
imitate  current  gold  coin,  to  ^restore  the  appear- 
ance* as  the  case  states.  Before  tbe  milling  was  put 
on  they  were  not  perfect  soveref srns  then  by  mill- 
ing they  are  made  to  look  like  current  sovereigas.** 

&A.  R. 
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1  lie  time,  the  necessitj  for  him  to  act  quickly 
And   promptly  as  conductor,  and  every  other 
olrrumstauce  io  the  case  which  may  throw 
li^ht  upon  the  good  faith  or  bad  faith  of  the 
ocioductor  in  expelling  this  pawenger,  if  you 
find    he   expelled    him."     The   court   then 
oliarged  in  the  language  of  S  8067  of  the  Code, 
omitung  any  reference  to  the  worldly  drcuro- 
staDcea  of  the  parties,  also  omitting  the  last 
sentence  of  that  section,  and  stating  that  "  the 
Ainoant  of  had  faith  in  the  timnsaction,  if  any, 
amd  an  the  attendant  facts,  should  be  weighed 
by  you."    The  error  assigned  is  that  the  eyi- 
dence  did  not  lustify  any  charge  which  would 
authorize  yindfctive  damages,  or  any  other  than 
merely   compensatory  damages   sufficient  to 
oarry  the  costs   against  defendant.    Error  is 
f  urtber  assigned  upon  the  refusal  of  the  court 
to  charge,  upon  oral  request,  that  if  the  Jury 
l>elieyed  from  the  evidence  that  the  coin  offered 
by  plaintiff  was  genuine,  and  yet  that  the  con- 
ductor in  ffood  faith  declined  to  take  it  because 
be  believed  it  a  counterfeit,  or  not  good  money, 
they  should  give  only  nominal  damages,  if  they 
found  for  the  plaintnf. 

MestTi.  N.  J.  Hammond  and  T.  A«  Ham- 
anond,  for  plaintiff  in  error: 

Plaintiff  in  error  was  bound  to  carry  Eeeuy 
only  on  condition  that  he  ^'comply  with  rea- 
souHble  regulations." 

2  Kent,  Com.  599;  Story,  fiailm.  8d  ed.  828. 
405;  Bennett  ▼.  Dutton,  10  N.  H.  486;  Galena 
iSf  C.  W.  k,  Co.  y.  Tarwood^  16  UL  472;  Jenekt 
T.  OoUman^  8  Suoui.  88L 


Prepayment  of  fare  is  a  reasonable  regak- 
tion. 

Olnetand,  0.  d  O.  R  Cb.  y.  Bartram,  11 
Ohio  St.  467;  MrOmeen  y.  Morgan'i  L<  <6  7*. 
i{.  <6  &  A  0. 41  La.  Aon.  782, 5  L.  R.  \:  817; 
QeQrgia  Amthfrn  d  F.  R,  Cd,  y.  Atnwre,  88 
Oa.  589,  16  L.  R.  A.  68;  Schouler,  Bailm.  647; 
8Redfield,  Railway  Gas.  488;  7'oledo,  W.  d 
W.  R.  Oo.  y.  IFr^Af .  68,  Ind.  686, 84  Am.  Rep. 
877:  Bofbamr  y.  IkAi  d  19.  W.  R.  Ch.  ^ 
Iowa.  848,  85  Am.  Rep.  278,  note  880. 

A  tender  of  fare  must  be  "properly  made," 
and  may  be  rejected  '*od  any  ground  of  in- 
formality" urged  at  the  time. 

Code  1882, 1  2874. 

A  tender  of  an  amount  ten  times  as  large  as 
the  debt,  coupled  with  a  demand  of  the  change, 
was  not  a  good  tender. 

6  Wait,  Act  &  Def.  682;  Ohit^,  Oont.  796. 
citing  Betterbee  y.  Dam9,  8  Camph.  70;  BoMn- 
9on  y.  Cook^  6  Taunl  886;  Dean  T.  Jame$,  4 
Barn.  A  Ad.  648;  Blow  y.  RumU,  1  Car.  &  P. 
865,  and  note.  And  aee  BoLttermm  y.  (te,  26 
Ind.  361. 

A  fortiori  the  company  could  refuse  change 
for  a  doubtful  coin. 

It  was  not  '*a  genuine  and  recognizable 
coin"  as  required  by  Jereey  City  d  B»  R.  Co,  y, 
Moraan,  52  K  J.  L.  60. 

yfetisrs.  Simmons  A  Corriflfaa  for  de- 
feodant  in  error. 

Per  Curiam:    Judgment  affirmed, 

Atkinson,  J.«  proyideotially  absent,  aod 
not  presiding. 
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Harry  £.   MULNIX.  State  Treasurer,  Pf/l 

in  Err,, 

V. 

MUTUAL  BENEFIT  LIFE  INSURANCE 

COMPANY. 


.Oola. 


!•   AatateyrarrantlflnotTalldwhenitwas 

irlveo  for  the  paroha«e  price  of  artiotee  some  of 
which  were  boufrht  by  the  teoretary  of  state  In 
the  open  market  in  disreorard  of  Const,  art.  ft, 
§  29,  and  the  act  of  February  12,  1S79,  requiring 
fluch  purchase  to  be  made  of  the  lowest  raipon- 
slble  bidder  after  advertisinir  for  bids. 

8.   The  loiri«l*tnre  eannot  anthorlso  the 

secretary  of  state  to  purchase  supplies  in  the 
open  marlret  instead  of  from  the  lowest  re- 
sponsible bidder  after  advertising  for  bids,  aa  di- 
rected by  Const,  art.  ft,  1 89. 

8.  A  state  is  not  liable  on  a  qnantom 
meroit  or  implied  contract  for  theyalue  of 
goods  received  and  used  on  a  purchase  illegally 
made  without  advertlslnfr  for  bids  as  required 
by  law. 

<June  29,  IflML) 


ERROR  to  the  District  Court  for  Arapahoe 
(.^ouoty  to  review  a  judgment  fn  favor  of 
petitioner  In  a  mandamus  proceeding  to  com- 
pel payment  of  a  state  warrant  which  had 
been  issued  for  supplies  purchaaed  for  the  kg* 
iBiature.     Reverted. 

The  facts  are  stated  in  the  opinion. 

Meura.  JBU  T.  Sale  and  W.  J.  Thomae* 
with  Mr.  l^ugeneEngley,  for  plaintiff  in  er- 
ror: 

If  any  part  of  the  consideration  on  which  a 
contract  is  based  Is  illegal  the  contract  itself  is 
Toid. 

1  Parsons.  Gont.  6th  ed.  chap.  1,  &  12. 

Express  grants  of  power  of  public  officers 
are  usually  subjected  to  a  strict  interpretation 
and  will  be  coustrued  as  conferring  those 
powers  only  which  are  expressly  imposed  or 
necessarily  implied. 

Such  an  officer  therefore  can  create  rights 
against  the  state  or  other  public  authority 
represented  by  him  only  while  he  is  keeping 
strictly  within  the  limits  of  his  authority  as  so 
construed. 

Mechem.   Pub.  Off.  %  511;   Baltimore   ▼. 


Nora— As 'to  letting  state  oootraot  to  lowest 
bidder,  see  also  State,  Saves,  v.  Biokards  (Hont.)  28 
Ij.  R.  Il,  sosl 

As  to  letting  poblto  contracts  irenerally  to  lowest 
8a  U  R.  A. 


bidder,  see  Anderson  v.  St.  Louis  Publie  ftohools 
(Mo.)  96L.B.  A.  707.  and  note;  also  Home  Bldg.  at 
G.  Co.  V.  Boaooke  (Ya.)  27  L.  B.  A.  661;  and  Frame 
V.  Felix  (M)  27  L.  R.  A.  SOe. 


Colorado  Sufbbicb  Couiit. 


Jmiii 


BsMaeh,  18  Md.  282;  Story,  Agen^,  9tb  ed. 
807a/  Curtii  v.  United  States,  2  Ct.  01. 144; 
Baltimore  v.  ReynokU,  20  Md.  1,  88  Am.  Dec. 
685;  StaU,  Carpenter,  y.  Hastings,  10  Wis.  518; 
HuUv.  MarehaU  County,  12  Iowa,  172;  Fierce 
▼.  Uhited  State*,  1  Ct.  CI.  270;  Pierce  ▼. 
United  States  ("  The  Floyd  Aeceptanees,**)  74  U. 
8.  7  Wall.  666,  19L.ed.  169;  StaU,  Blakeman, 
Y.  Hays,  62  Mo.  678;  Grant  ▼.  United  Slates, 
6Ct.  CI.  71. 

Itis  presumed  that  all  persoDsbaviDgoccasioD 
to  deal  with  a  pubHc  officer  have  knowledge  of 
bis  authority.  Itk  oot  enough  therefore  for 
such  person  to  rely  upon  any  mere  presump- 
tions as  to  the  officer's  authority,  but  they  must 
see  to  it  that  it  is  iu  fact  sufficient  for  the  assumed 
purpose. 

Mechem,  Pub.  Off.  606:  State  t.  Bank  of 
Missouri,  45  Mo.  628;  Lee  v  Munroe^  11  U.  8. 
7  Cranch.  866.  8  L.  ed.  878;  CUvrk  ▼.  Des 
Moines,  19  [owa,  199;  Wallace  v.  San  Josh,  29 
Cal.  181:  Sutro  ▼.  Pettit,  74  Cal.  882;  Day 
Land  dt  C  Co.  v.  State,  68  Tex.  526;  Tamm  y. 
LavalU,  92  111.  268. 

Every  person  therefore  who  seeks  to  obtain 
through  the  dealings  with  the  officer  the  obli- 
gation of  the  public  must  at  his  peril  ascertain 
that  the  proposed  act  is  within  the  scope  of  the 
authority  which  the  law  has  conferred  upon 
the  officer. 

Mechem,  Pub.  Off.  829. 

The  government  is  never  estopped  from  set- 
ting up  a  plea  of  ultra  vires  when  sued  on  a 
contract  made  by  one  of  its  officers. 

Mechem,  Pub.  Off.  887;  State  v.  Severs,  86 
N.  C.  688;  State,  Carpenter,  v.  Hastings,  10 
Wis.  518;  Woodtpard  v.  Campbell,  89  Ark.  680; 
Baltimore  v.  Ese/ibaeh,  18  Md.  282;  Baltimore 
V.  Reynolds,  20  Md.  1:  Whiteside  v.^  United 
States,  98  U.  8.  247, 28  L.  ed.  882;  Newhery  v. 
i^,  87  Minn.  141;  Nashville  v.  Ray,  86  U.  8. 
19  Wall.  468,  22  L.  ed.  164;  Brady  ▼.  New 
York,  20  N.  T.  812;  Hague  v.  Philadelphia,  48 
Pa.  527;  Nash  v.  St.  Paul,  8  Minn.  172; 
Alhany  ▼.  Cunliff,  2  N.  T.  166;  Bodges  v. 
Buffalo.  2  Denio,  110;  DiU  ▼.  Wareham,  7 
Met.  488:  MitefteU  t.  Rockland,  41  Me.  868,  66 
Am.  Dec.  252;  Western  College  of  Homaopathic 
Medicine  ▼.  Cleveland,  12  Ohio  8t.  875;  Tippe- 
canoe County  Comrs  t«  Cox,  6  Ind.  408;  McCas- 
Un  V.  State.  Auditor  of  State,  99  IndT  428; 
State  Y.  Hastings,  12  Wis.  597. 

It  cannot  be  contended  that  the  acts  of  the 
secretary  bf  state  and  auditor  in  certifying  or 
allowing  the  bills  which  are  objected  to  by  the 
defendant  can  give  them  validity. 

Re  Appropriations  by  Oen.  Jisem.  18  Colo. 
816. 

Messrs,  Byron  L.  Carr,  Attorney  Gen- 
eral, and  Calvin  E.  Reed*  also  for  plaintiff 
in  error: 

Every  constitutional  provision  is  self-execut- 
ing to  the  extent  that  everything  done  in  viola- 
tion of  it  is  void. 

Brien  v.  William^on^  7  How.  (Miss.)  14; 
Bass  ▼.  Nnshtille,  Meigs.  88  Am.  Dec.  164; 
Law  V.  People,  Huek,  87  111  885. 

The  courts  do  not  feel  themselves  author- 
ized except  in  very  extreme  cases  to  regard  any 
provision  of  the  Constitution  as  merely  direc- 
tory, and  not  mandatory. 

8  Am.  &  £ng.  Euc.  Law,  p.  680;  Cooley, 
Const.  Lim.  *78,  78. 

^•5  r..  K  A. 


Where  a  municipal  charter  describes  tbe 
method  to  be  pursued  by  officers  in  contracting 
for  the  purchase  of  materials  the  mnnicipaliiy 
is  neither  liable  upon  a  contract  made  by  ad 
official  in  violation  of  or  without  a  compliaooe 
with  the  requirements  of  the  charter,  nor  can 
the  value  of  materials  furnished  under  the  cod 
tract  be  recovered  upon  any  implied  liabilttv 

McDonald  v.  New  York,  68  N.  Y.  23  28  Aq. 
Rep.  144;  WelU  v.  Salina,  119  N.  T.  280. 7L. 
R.  A.  759:  People,  Coughlin,  v.  Gleason,  121 
N.  T.  681;  Dickinson  v.  Poughkeepeie,  75  N. 
Y.  66:  Durango  v.  Pennington,  8  Colo.  557; 
Donovan  ▼.  New  York.  88  N.  Y.  291;  StaU  v. 
Bank  of  Missouri,  45  Mo.  528;  Whiteside  t. 
United  States,  98  U.  8.  247,  23  L.  ed.  8^, 
Hawkins  v.  United  States,  96  U.  8.  689,  24  L 
ed.  607:  Woodward  ▼.  Campbell,  89  Ark.  580; 
State,  Blakeman,  v.  Hays.  52  Mo.  578. 

The  fact  that  the  state  has  received  and  used 
the  supplies  furnished  does  not  under  suchdr 
cumstances  create  a  liability  on  the  part  of  tbe 
state  to  pay  the  value  thereof. 

McDonald  v.  New  York  and  Wdls  v.  Saline, 

eupra;  Kramrath  v.  Albany,  127  N.   Y.  575; 

miiteside  v.  United  States,  supra;  Hawkins  ?. 

United  States,  96  U.   8.  691,  24  L.  ed.  606; 

Dickinson  v.  Poughkeepeie,  .76  N.  Y.  65. 

The  Constitution  requires  all  contracts  for 
supplies  "to  be  given  to  the  lowest  responsible 
bidder."  If  Lawrence  &  Company  had  oot 
been  the  lowest  responsible  bidder  and  the  ooo- 
tract  had  not  l)een  let  to  them  their  contract 
would  unquestionably  have  been  illegal  and 
void,  and  thev  could  have  recovered  nothing  for 
the  supplies  furnished. 

People,  Coughlin,  v.  Oleason,  and  McDonald 
V.  New  York,  supra;  Bradu  ▼.  New  York,  20 
N.  Y.  812;  Dickinson  v.  Poughkeepeie^  eupra. 

It  conclusively  follows  where  goods  are  fnr- 
niFbed  by  one  who  is  not  a  bidder,  or  by  s 
bidder  but  not  within  his  bid  and  contract,  tbe 
attempted  contract  would  be  illegal  and  void 
and  create  no  liability  on  the  part  of  the  state 
to  pay  for  such  supplies. 

People,  Coughlin,  v.  Oleason,  supra;  Rieh 
mond  County  Supers,  v.  EUis,  69  N.  Y.  620; 
Lyddy  v.  Long  Island  City,  104  N.  Y.  2l8; 
People,  McSpedon,  v.  Stout,  4  Abb.  Pr.  22. 

A  person  dealing  with  a  municipal  body  ii 
bound  to  see  that  the  provisions  of  the  statute 
under  which  it  is  acting  are  fully  complied 
with,  and  when  this  is  done  no  subsequent  act 
of  the  municipal  officers  can  make  the  contract 
effective. 

Smith  Y.  Newburgh,  Tt  N.  Y,  180. 

Where  the  common  council  of  a  cit^  has  no 
authority  to  create  a  liability  against  it  by  ex- 
press*^  contract  it  cannot  legalize  such  a  claim 
by  acknowledgment,  ratification,  or  otherwise. 

Lyddy  v.  Long  Island  City  and  Duranoe  v. 
Pennington,  supra;  Sullitan  v.  Leeidvilh,  11 
Colo.'  488;  Day  Land  dt  C.  Co.  v.  StaU,  68  Tex 
526;  Dement  v.  Rokker,  126  Dl.  174. 

Mesers.  T.  A.  Williams,  A.  M.  Steven- 
son, and  A.  S.  BUtke,  for  defendant  in  error: 

This  provision  of  the  Constitution  is  in  no 
sense  self -executing,  and  is  mandatory  only  to 
the  legislature,  and  is  wholly  without  limita 
tion  of  force  upon  any  contract  for  the  articles 
mentioned  in  it,  made  by  the  parties  or  for  tbe 
purposes  designated. 

B$  Breene,  14  Colo.  406;  Spinney  t. 
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Cal.  149;  Net9  York  ▼.  Manhattan  R.  Co.  148 
I^.  Y.  1;  Qroce»  v.  Staught.T.iiiV.  8.  15  Pet. 
^4^9,  10  L.  ed.  800,  89  Cent.  L.  J.  275;  Bpeidel 
^.  8ehl*»sier,  18  W.  Ya.  686;  Cooley,  Const. 
X^im.  6th  ed.  83-85. 

The  secretary  of  state  is  by  statute  made  the 
i:>urcha8iDg  agent  of  the  state  and  reqaired  to 
supply  the  legislatiye  and  other  departments  of 
I  he  biate  go?erninentwIth  such  articles  as  may 
1  c  required  for  the  transaction  of  business;  and 
i  f  be  does  not  or  cannot  procure  them  no  other 
u.gency  can. 

Miller  v.  Siwardi^  8  Colo.  628. 

Failing  for  any  of  the  reasons  that  there  were 
no  bids,  no  responsible  bidders,  all  bids  were  re- 
jected by  the  secretary  of  state  on  account  of 
collusion,  fraud,  or  other  reason  supposed  to 
substrve  the  best  interest  of  the  state,  or  that  the 
ffovernor  and  state  treasurer  or  either  of  them 
1  ailedHo  approve  the  same,— it  is  then  provided 
that  the  secretary  of  state  alone  and  unaided 
1>7  the  judgment  and  assistance  of  the  governor 
and  state  treasurer,  shall  procure  all  of  the 
requisite  furnishings  and  necessary  articles  for 
the  use  of  the  several  departments  of  the  state 
irovernment  in  the  transaction  of  the  business 
of  each. 

Gen.  Stat  1888,  455,  §1848. 

Failing  in  all  of  these  ways  to  procure  all  of 
the  necessary  articles  and  labor  for  the  appro- 
priate propelling  of  the  machinery  of  the  gov- 
ern ment,  it  is  further  provided  that  supplies 
f  uroisbed  and  labor  performed  for  the  state  in 
any  department  of  its  government,  though  pro- 
cured by  the  secretary  by  oral  direction  or  tacit 
consent  only  without  any  written  contract 
vc^hatever,  shall  be  paid  for  by  the  state  at  the 
thi'xi  current  price  thereof. 

Acts  of  1885,  49. 

Failing  to  make  the  competitive  contract  the 
mandatory  authority  commands  the  secretary 
to  purchase,  and  this  carries  with  it  every  other 
and  incidental  power  requisite,  convenient, 
and  necessary  to  carry  out,  make  effective,  and 
completely  execute  the  power  expressed  and 
absolutely  conferred. 

J^'uUer  V.  Heath,  89  Dl.  296;  Whart.  Agency, 
§  40;  Story,  Agency,  §^  57-60;  Kinnan  v. 
i^ucrmey,  64  How.  Pr.  263;  Stafe,  PiU$bury, 
V.  CJiarl€$fon.  1  S.  C.  N.  S.  89;  Cooley.  Const 
Lim.  6th  ed.  *63,  64,  and  cases  cited;  1  Story, 
Const.  §§  424,  426, 480;  United  States  v.  Fisher, 

6  U.  B.  2  Cranch,  358,  2  L.  ed.  304;  Field  v. 
People,  Medemand,  8  111.  88. 

Where  a  statute  would  operate  unjustly,  or 
absurd  consequences  would  result  from  a  lit- 
eral interpretation  of  terms  and  words  used, 
the  Intention  of  the  framers,  if  it  can  be  gath- 
ered from  the  whole  act,  will  prevail. 

Murray  v.  Hobaon,  10  Colo.  66;  Smith  v. 
Smith,  8  Or.  865;  United  States  v.  Fisher, 
mipra;  Fort  v.  Bureh,  6  Barb.  69;  Bacon,  Abr. 
tiile.  Stafute,  I.  6;  Fishery.  Bertey,  6  Colo.  18; 
Pe 'p^e,  Attontey  General,  v.  Utica  Ins,  Co.  15 
Johns.  879;  llrndlcy  v.  People,  8  Colo.  699; 
Kdirards  v.  I>enver  A  R.  Q,  R.  Co,  13  Colo.  59; 
Kniyht  v.  lAiwrenee,  19  Colo.  426;  Territoi^, 
Lamffton^Y.  C^rA:,20kla.  82;  12Am.  &Eng. 
Kiic.  Lhw.pi  71,  and  cases  cited;  Sutherland, 
Stiir.  Const r.  §  446,  and  cases;  Brown  v.  Porter, 

7  \Va«h.  827;  Sed>;w.  Stat.  &  Const.  L.  250- 
261,  and  cases  cited;  Dishonr.  Smith,  10  Iowa, 
212;  People,  J^ost,  t.  Fby,  8  Lans.  898;  Ryegate 

38  L.  R.  A« 


Y.Wardsboro,  80  Yt  746:  Ex  parti  Ellis,  11 
Cal.  222;  Jngraham  v.  Speed,  80  Miss.  410; 
Burch  ▼.  Newbury,  10  «.  Y.  874;  StaU  v. 
Qark,  29  N.  J.  L  96;  Taylor  v.  Taylor,  10 
Minn.  107;  Brings  v.  Easterly,  62  Barb.  51; 
Henry  ▼.  Davis,  18  W.  Va.  280;  Smith,  Com. 
66a 

Statutes  directing  the  mode  of  proceeding 
by  public  offlceis  are  directory,  and  are  not  to 
be  regarded  as  essential  to  the  validity  of  the 

Eroce'edings  themselves  unless  it  be  so  declared 
I  the  statute. 

EoUand  v.  Osgood,  8  Yt.  280;  Corlim  v.  Cor^ 
liss.  Id.  890;  PeopU  v.  Cook,  14  Barb.  290; 
Marchant  v.  Langworthy,  6  Hill,  646;  Dishon 
V.  Smith,  supra;  Sutherland,  Stat,  Constr. 
g  451;  People  v.  Peck,  11  Wend.  604.  27  Am. 
Dec.  604;  Waddingham  j.  Dickson,  17  Colo. 
227. 

Meaning  and  force,  if  possible,  shsll  be  given 
to  everv  line,  sentence,  phrase,  word,  and  part 
of  the  law,  statute,  or  instrument  being  read, 
interprete<i,  or  construed. 

Sutherland,  Stat.  Constr.  gS  289.  210;  End- 
lich.  Interpretation  of  Statutes,  g  23;  Sedgw. 
Stat.  &  Const  L.  200,  note;  Cooley,  Const 
Lim.  5th  ed.  70,  71,  and  cases  cited. 

Campbell^  J.,  delivered  the  opinion  of 

the  court: 

The  insurance  company,  aa  petitioner,  by 
mandnmus,  seeks  to  enforce  the  payment  of 
a  state  warrant  drawn  by  the  state  auditor 
upon  the  state  treasurer.  Prior  to  the  con- 
vening  of  the  seventh  general  assembly,  the 
secretary  of  state,  in  pursuance  of  the  stat- 
ute, by  an  advertisement  duly  made,  invited 
sealed  proposals  for  stationery  and  ceiiain 
other  articles  required  by  said  general  as- 
sembly and  the  executive  departments  of  state 
for  the  two  years  commencing  on  the  2(1  of 
January,  1889.  Lawrence  &  Company  ten- 
dered a  bid,  which,  upon  investigation,  was 
accepted  by  the  secretarv  of  state,  and  a  con- 
tract was  dulv  entered  into  with  them  for 
supplying  such  articles  as  were  covered  by 
their  bid.  Thereafter  they  furnished  sta- 
tionery and  certain  other  articles  to  the  gen- 
eral assembly,  and  to  the  various  executive 
departments,  which  were  received  and  used 
by  the  state.  The  statements  of  accounts  for 
the  same  were  rendered  to  the  then  auditor  of 
state,  and  by  him  audited,  settled,  approved, 
and  allowed ;  and  thereupon  the  auditor  drew 
upon  the  treasurer  the  warrant  which  is  the 
subject-matter  of  the  controversy  here,  the 
same  being  on  account  for  the  articles  so  fur- 
nished. This  warrant,  before  the  beginning 
of  this  proceeding,  was  duly  indorsed  to  the 
petitioner,  and  presented  by  it  to  the  then 
treasurer  of  the  state,  who  refused  payment 
An  appropriation  has  been  duly  made  by  the 
general  assembly  for  the  payment  of  this 
claim,  and  the  money  to  pay  the  warrant 
was  in  the  state  treasurv  at  the  time  of  its 
presentation,  and  is  still  there.  The  treas- 
urer made  answer  to  the  petition,  from  which, 
and  the  brief  of  the  attorney  general,  it  ap- 
pears tliat  the  sole  defense  relied  upon  is  the 
illegality  of  the  warrant,  which  lllegaliiy 
is  said  to  consist  in  the  fact  that  a  part  of 
the  consideration^  therefor  was  illegal,  in 
this:   that  some  of  the  nrticles  furnished 
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to  the  general  assembly  bj  the  petitioner's 
■ssigDors  were  not  included  in  the  advertise- 
ment, in  their  bid  or  contract,  as  is  required 
bj  law  in  snch  cases.  The  court  oelow 
awarded  the  peremptory  writ,  to  whidi  Judg- 
ment the  treasurer  prosecutes  his  writ  of  er- 
ror. 

The  constitutional  and  statutory  provisions 
invoWed  in  this  controversy,  and  which  are 
referred  to  in  the  opinion,  are  §  29  of  art. 
5  of  the  Connticution,  the  act  approved  Feb- 
ruary 12.  1879  (Sess.  Laws  1879,  pp.  61,  62, 
l^ein^  ^g  1888  to  1848  of  the  General  Statutes 
of  1888,  which  are  the  same  as  §§  1777  to 
1783  of  Mills's  Annotated  Statutes),  and  the 
act  of  1885  (Sess.  Laws  1885,  p.  49).     Sec- 
tion 29  of  art.  6,  in  substance,  provides  that 
''all  stationery,  printing,  paper,  and  fuel 
used  in  the  legislative  and  other  depart- 
ments of  government,  shall   be  famished; 
.     .     .    and  the  repairing  and  furnishing 
the  halls  and  rooms    .     .    .    shall  be  per- 
formed under  contract;  to  be  given  to  the 
lowest  responsible  bidder,  below  such  maxi- 
mum price  and  under  such  regulations  as 
may  be  prescribed  by  law."     in  carrying 
out  this  provision  the  general  assembly,  by 
the  act  of  1879,  makes  the  secretary  of  state 
the  purchasing  agent  for  the  three  great  de- 
partments of  state,  and  makes  it  his  duty  to 
procure  suitable  apartments  for  them,  and 
to  have  the  same  supplied  with  furniture, 
and  such  other  articles  as  may  be  required. 
Fifty  days  immediately  preceding  each  reg- 
ular session  of  the  general  assembly,  he  is 
directed  to  advertise  for  four  weeks  succes- 
sively for  bids  for  the  articles  required ;  and 
he  is  given  the  power  to  reject  any  or  all 
bids,  if  he  deem  it  for  the  best  interests  of 
the  state  to  do  so.     Specific  provisions  for 
opening  the  bids  and  awarding  contracts 
thereunder    are   made,    and   the   maximum 
prices  fixed,  below  which  all  bids  must  come. 
The  contention  of  plaintiff  in  error  is  that 
§  29  of  art.  6  is  mandatory,  not  only  to  the 
general  assembly,  but,  per  m,  operates  ab- 
solutely to  prohibit  and  make  void  any  con- 
tract of  purchase  of  articles  enumerated  there- 
in, unless  furnished  under  a  contract  let  to 
the  lowest  responsible  bidder.     But,  if  not, 
still  the  general  assembly  has  passed  a  law 
carrying  into  effect  this  section,  whose  pro- 
visions are  mandatorr  upon  the  secretary  of 
state;  and  they  prohibit  him,  as  the  pur- 
chasing agent,  from  purchasing  supplies  ex- 
cept from  such  bidder.    Upon  the  other  hand, 
the  defendant  in  error  contends  that  this  sec- 
tion is  mandatory  only  to  the  general  as- 
sembly,  is  not  self- ex  ecu  ting,   and,  until 
given  life  by  the  legislature,  is  dormant;  and 
as  the  statute  referred  to  is  itself,  by  a  fair 
construction,  only  directory  or  advisory  in 
its  nature,  the  secretary  of  state  may  alto- 

S ether  omit  to  advertise  for  bids,  or  if  he 
oes,  and  rejects  them,  or  if  he  omits  from 
his  advertisement  some  necessary  article  or 
articles,  or  if  no  bids  are  offered  by  respon- 
sible bidders,  nevertheless  he  may  go  into 
the  open  market  and  purchase  supplies,  and 
thus  impose  a  valid  obligation  upon  the 
state  to  pay  for  them.  There  is  no  charge 
in  these  pleadings  of  fraudulent  conduct  on 
the  psirt  of  the  secretary  of  state  in  advertis- 
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ing  for  bids,  or  of  fraud  in  the  bid  itself, 
or  in  the  auditing  of  the  account.  The  sole 
defense  is  that  some  of  the  articles  furnished 
and  received  and  used  by  ^e  state  were  not 
embraced  in  the  advertisement,  or  included 
in  the  bid  of  petitioner's  assignors,  or  cov- 
ered by  their  contract,  but  were  purchased 
by  the  secretaij  of  state  in  the  open  market. 
This  is  conceded  by  the  petitioner,  and  upon 
this  fact  the  claim  is  made,  on  the  one  side, 
tha^  this  purchase  was  without  authority  o! 
law,  and  ultra  vires  the  secretary  of  state, 
while  upon  the  other  side  the  contention  if 
that  he  had  the  implied  power  to  make  this 
purchase.  The  parties  agree  that  the  war- 
rant does  not  possess  the  qualities  of  nego- 
tiable paper,  but  is  open  to  tbe  same  defenses 
as  though  the  proceeding  were  to  compel  the 
auditor  to  allow  the  account,  and  draw  hit 
warrant  therefor.  It  is  also  agreed  that  if 
any  part  of  the  consideration  is  illegal  the 
warrant  is  void.  The  rule  is  fundamental 
that  *'in  cases  of  public  agents,  the  govern- 
ment, or  other  public  authority,  is  not  bound, 
unless  it  manifestly  appears  fhat  tbe  agent 
is  acting  within  the  scope  of  his  authority, 
or  he  is  held  out  as  having  authority  to  do 
the  act."  Story,  Agency,  8th  ed.  g  901a; 
Mechem,  Pub.  Off.  §  884 ;  Whiteside  ▼.  United 
States,  98  U.  8.  247,  28  L.  ed.  888 ;  Hawkins 
v.  United  States,  96  U.  S.  689,  24  L.  ed.  607 ; 
Durango  v.  Fenninaton,  8  Colo.  257 ;  SuUitan 
y.  LeadviUe,  11  Colo.  488.  As  expressed  in 
another  form,  it  is  said :  "  Every  person, 
therefore,  who  seeks  to  obtain,  through  his 
dealioffs  with  the  officer,  the  obligation  of 
the  public,  must,  at  his  peril,  ascertain  that 
the  proposed  act  is  within  the  scope  of  the 
authority  which  the  law  has  conferred  upon 
the  officer."  Mechem,  Pub.  Off.  §§  829  et 
seg,,  citing  Pteree  v.  United  States  ^Thi 
Floyd  Acceptances'')  74  U.  8.  7  Wall.  666. 
19  L.  ed.  169,  and  other  cases. 

Whether  §  29  is  mandatory  only  to 
the  legislature,  and  is  not  self -executing, 
or  whether,  without  supplemental  legisla- 
tion, it  is  a  positive  and  effective  prohibi- 
tion against  the  purchase  of  supplies,  except 
under  contract  to  the  lowest  bidder,  is  not 
necessarily  before  us.  The  authorities  cited 
pro  and  con.  among  others,  are  Oreves  v. 
Slaughter,  40  U.  S.  15  Pet.  449,  10  L.  ed. 
800;  Spinney  y.  OriJjUh,  98  Cal.  149;  Speidel 
y.  Schlosser,  18  W.  Va.  686 ;  Cooley,  Const 
Lim.  5th  ed.  pp.  98-102 ;  Bs  Breene,  14  Cola 
401;  Brieny.  Williamson,  7  How.  (Miss.) 
14 ;  Bass  y.  Nashville,  Meigs,  421,  88  Am. 
Dec.  164;  Law  v.  Ptaple,  Buck,  87  III.  885; 
8  Am.  ft  Eng.  Enc.  Law,  p.  680 ;  Terger  v. 
Bains,  4  Humph.  259.  In  passing  we  may. 
however,  with  propriety,  say  that  courts  m 
not  astute  to  discover  reasons  for  holding 
directory,  merely,  constitutional  provisions 
manifestly  intended  as  salutary  checks  upon 
improvident  conduct  of  governmental  affairs. 
Important  as  this  question  miirht  otherwise 
be,  in  this  case  it  is  not  controlling ;  for  oar 
general  assembly,  in  1879  (Sess.  Laws  1879. 


fK  61;  Gen.  Stat  1888,  supra),  recognizing 
ts  mandate,  gave  life  to  this  constitutional 
provision.     By  this  act  it  is  conceded  that 


an  attempt,  at  least,  was  made  on  tbe  part 
of  the  general  assembly  to  carry  out  the  coo- 
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■titutional  proTlslon.    It  ex  press]  j  directs 
tlie  secretarj  of  state  to  tdvertise  for  bids  for 
All  supplies  needed,  and  to  let  the  coDtract 
tlierefor  to  the  lowest  respoosible  bidder,  and 
fixes  the  Diaz i mum  price  below  which  the  bids 
m  ust  come.    But  we  are  asked  to  declare  this 
stMtute  directory  onlj,  and  the  argument  is 
Ibis:    Were  there  no  other  provisions  than 
tliose  prescribioff  the  mode  of  entering  into 
m.  contract,  it  might  fairly  be  said  that  all 
other  methods  are  prohibited ;  but  §  8  of  the 
act  empowers  the  secretary  of  state  to  reject 
a1 1  bids,  and  %  6  malies  it  his  duty  to  furnish 
apartments  for  the  leirislature.  and  supply  it 
^vr  i  tb  all  necessary  articles.    Oiven  this  duty, 
be   must  necessarily  have  the  authority  to 
perform  it.     If,  therefore,  he  advertise 'for 
bids  and  none  are  tendered,  and  he  has  no 
time  to  readvertise,  or  if  he  reject  all  bids 
offered,  or  if,  for  a  good  excuse,  he  fails  to 
advertise,  or  does  so,  and  fails  to  include  all 
necessary  articles  in  his  advertisement,  or  in 
the  contract,  if  made,  still,  as  his  duty  re- 
quires that  he  furnish  necessary  supplies, 
this  statute  impliedly  gives  him  the  discre- 
tion  either  to  depart  from  thestatutorv  method 
of  securing  supplies,  or,  upon  a  failure,  for 
any  of  the  reasons  just  given,  toobtain,  under 
the  prescribed  method,  all  or  any  of  the  sup- 
pi  ies  needed,  he  may  go  into  the  open  market 
and  buy  them.     If  this  be  not  so,  we  are  told 
that  the  **  wheels  of   government  will   be 
blocked,*  for  these  departments  cannot  run 
unless  supplied  with  certain  articles  for  their 
use.     The  secretary  of  state  is  required  to 
furnish  them,  but  if  he  be  confined  to  the 
statutory  method  in  securing  them,  and  that 
method  prove  ineffectual,   the  departments 
must  slop,  and  the  functions  of  government 
will  be  paralyzed.     There  is  force  in  this 
argument,  at  least  in  furnishing  a  reason  why 
such  a  continjcency  shmild  have  been  pro- 
vided for  by  the  constitutional  convention, 
but  we  think  it  not  conclusive  of  the  ques- 
tion before  us.     It  is  too  plain  for  argument 
that  the  object  of  this  constitutional  provision 
was  to  protect  the  state  against  extortion  and 
oppression  from   Uuscrupulous  contractors, 
and,  as  te  as  possible,  to  withdraw  from  its 
own  officers  the  opportunity  and  power  to 
assist  in  such  schemes.    When  the  act  of  1879 
was  passed,  It  was  in  obedience  to  the  com- 
mand of  the  Constitution,  and  it  provided 
in  detail  the  necessary  regulations  for  ef- 
fectuating these  constitutional  safeguards. 
These  regulations.  If  in  harmony  with  the 
Constitution,  we  hold  to  be  mandatory, — as 
much  10  as  if  expressed  In  the  Constitution 
i  tself .    If  the  general  assembl y  had  ez pressl y 
enacted  that  the  secretary  of  state,  in  certain 
contingencies,  might  disregard  the  method 
of  obtaining  supplies  enjoined  by  the  Con- 
stitution, and  go  into  the  open  market  and 
buy  them,  such  a  provision  would  be  repug- 
nant to  the  Constitution.     It  follows  that  the 
power  to  reject  bids,  or  the  duty  to  supply 
the  departments  of  state  with  articles  neces- 
sary for  their  use,  which  this  act  contains, 
does  not  carry  with  it,  nor  do  both  combined 
carry,  by  implication,  the  power  to  disregard 
both  the  statute  and  the  Constitution,  or  con- 
fer the  power  to  go  into  the  open  market  and 
buy.    The  duty  to  secure  these  things  might, 
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by  implication,  give  authority  to  buy  in  any 
reasonable  way,  were  it  not  that  this  power 
is  otherwise  limited  by  the  Constitution  and 
the  statute ;  and  this  method,  being  the  es- 
sential thing  to  protect  the  state,  must  be 
lield  to  be  exclusive  and  mandatory.     The 
various  other  arguments  adduced  in  support 
of  the  contrary  rule  do  not  address  themselves 
to  us  with  any  degree  of  force.     That  just 
as  satisfactory  results  may  be  accomplished 
if  the  sgent  buy  in  the  open  market  is  no  rea- 
son why  he  should  do  so,  when  kis  only  au- 
thority to  buy  at  all  limits  him  to  a  different 
method.    Nor  is  the  argument  convincing 
that  the  secretary  of  state  ouffht  to  be  vested 
with  the  power  thus  to  buy  in  case  no  bids 
are  received,  or  in  case  he  rejects  all  bids. 
The  fact  tliat  the  wheels  of  government  may 
be  blocked  If  the  departments  of  state  have 
not  the  necessary  articles  with  which  to  do 
their  work  may  be  persuasive  to  induce  the 
people  to  change  their  Constitution,  and  the 
general  assembly  to  modify  the  statutes ;  but, 
when  advanced  by  one  who  makes  with  the 
public  official  a  contract  which  he  knows  is 
beyond  the  latter's  power  to  make,  it  Is  an- 
availing  to  secure  from  a  court  its  enforce- 
ment.   So,  too,  the  argument  that  the  credit 
of  the  state  will  be  impaired  if  its  outstand- 
ing warrants  are  not  paid  may  appeal  to  us 
as  citizens,  but  it  is  wittiout  merit  as  a  rea- 
son why  the  court  should  override  the  plain 
f provisions  of  the  Constitution  and  statutes  in 
ts  endeavor  to  protect  the  public  credit.     A 
sufficient  reply  to  all  such  arguments  Is  that 
the  persons  who  furnished  these  articles  to 
the  state  knew  when  they  were  furnished  that 
the  secretary  had  no  power  to  purchase  them 
and  bind  the  state.     An  additional  reason 
why  these  safeguards  should  be  rigidlv  ad- 
hered to  and  enforced,  outweighing  all  con- 
siderations of  inconvenience  and  imaginarv 
paralysis  of  the  functions  of  government,  is 
the  opportunities  for  corruption  which  any 
other  rule  would  afford.     A  single  illustra- 
tion will  show  this :    If,  without  advertising 
for  bids,  the  secretary  of  state  has  the  power 
to  purchase  one  of  the  articles  required  by 
the' state,  upon  principle  he  could  altogether 
neglect  or  refuse  to  advertise,  or  omit  from 
his  advertisement  all  but  one  of  the  many 
necessary  articles,  and  then  go  into  the  open 
market  and  buy  them,  and  pay  any  price  Mi 
saw  fit  to  offer,  and  so  bind  the  state.    To: 
give  a  construction  to  these  statutory  and  con-  . 
stitutional  requirements  which  would  permit 
of  this  would  be  practically  to  annul  and 
break  down  all  of  the  safeguards  whidi  the  ' 
people  and  their  representatives  ue«ijied  nec- 
essary to  erect  to  protect  the  interests  of  the 
state.  '"^ 

The  case  of  Demmt  v.  Bakker,  126  111.  174, 
is  in  point.  Under  a  Constitution  which  di- 
rected that  the  general  assembly  should  pro- 
vide by  law  thatcertain  printing,  etc.,  should 
be  let  by  contract  to  the  lowest  responsible 
bidder,  the  general  assembly  of  that  state 
passed  an  act  to  carry  into  execution  this 
section,  and  constituted  certain  state  olficials 
commissioners  of  state  contracts.  In  pursu- 
ance of  this  act  these  commissioners  adver- 
tised for  bids,  and  awarded  a  contract  to  the 
lowest  responsible  bidders.     The  latter  did 
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the  work  called  for  by  the  contract,  but  the 
commissi  oticrs  refused  to  certify  their  account 
because  ihey  secured  their  contract  by  an  un- 
lawful couspiracv  to  prevent  competition. 
The  court  upheld  this  refusal.  While  this 
contract  was  held  void  because  of  the  fraud- 
ulent act  of  the  bidders,  the  court,  by  Scbol- 
field,  J.,  in  discussing  the  power  of  the  com- 
missioners to  bind  the  state,  says :  **  The  law 
requires  that  every  prerequisite 'to  the  exer- 
cise of  such  a  power,  as  stated  in  the  statute, 
must  actually  precede  its  exercise.  .  .  . 
It  would  therefore  seem  clear  that,  under  the 
authorities  previously  referred  to,  an  indis- 

E^ensable  condition  precedent  to  their  power 
the  power  of  the  commissioners]  to  contract 
s  that  there  shall  be  a  public  letting,  in 
which  there  is  entire  freedom  of  competition. 
.  .  .  They  can  no  more  contract  with  one 
who  is  not  the  lowest  responsible  bidder,  than 
they  can  contract  without  advertising  for 
bids."  The  court  also  held  that,  inasmuch 
as  the  only  power  of  these  commissioners  to 
contract  was  that  derived  from  the  statute, 
contracts  made  In  violation  of  its  provisions 
were  void,  although  the  statute  Itself  did  not 
expressly  so  declare.  The  same  principle  ap- 
plies here.  The  secretary  of  state  has  no 
inherent  power  to  make  contracts  or  buy 
goods  that  bind  the  state.  The  onlv  power 
to  contract  which  he  has  is  derived  from  the 
statute,  and  it  is  incumbent  upon  one  seek- 
ing to  bind  the  state  through  a  contract  with 
him  to  see  to  it  that  the  method  of  contract- 
ing prescribed  by  the  statute  is  observed.  In 
reply  to  the  argument  made  11  that  case,  as 
was  made  in  the  case  at  bar,  —that  there  was 
no  necessity  for  a  strict  observance  of  the  re- 
quirements, of  the  statute,  because  the  inter- 
ests of  the  state  were  protected  by  a  provision 
that  the  contract  must  be  approved  by  the 
governor  and  attorney  general,  and  must  be 
less  than  the  maximum  rate  fixed  by  the  stat- 
ute,— the  court  says :  **  Plainly,  they  [mean- 
ing such  provisions]  are  intended  as  distinct 
and  successive  safeguards  to  protect  the  stat« 
af^ainst  irapodition  and  extortion.  Where  the 
provision  of  the  statute  is  the  essence  of  the 
thing  required  to  be  done,  and  bv  which  Ju- 
risdiction to  do  it  is  obtained,  it  is  held  to 
b^^mandatory." 

"^The  claim  is  further  made  that  the  state  has 
;  had  the  benefit  of  the  goods  purchased,  and 
should  be  liable  as  under  an  implied  con- 
tract, or  upon  a  quantum  meruit  It  has 
been  held  that  a  municipal  corporation  may 
be  bound  upon  an  implied  contract  made  by 
its  a^ent.  Such H;on tract,  however,  must  be 
within  the  scope  of  the  corporate  powers,  and 
must  not  be  one  which  the  charter  or  law  gov 
erning  the  corporation  requires  should  be 
made  in  a  particular  way  or  manner.  So, 
also,  a  corporation  may  be  liable  upon  a  quan- 
tum meruit,  the  same  as  an  individual,  when 
it  has  received  and  used  the  goods  purchased, 
when  no  statute  forbids  or  limits  to  a  certain 
method  the  exercise  of  its  power  to  make  a 
Contract-Uieiefor.  See  the  authorities  al- 
ready cited,  and,  in  addition,  McDonald  v. 
JVeu>  York,  68  N.  Y.  23,  23  Am.  Rep.  144 ; 
WelU  V.  Salina,  119  N.  Y.  280,  7  L.  p.  A. 
759 ;  Kramrath  v.  Albany,  127  N.  Y.  675.  If 
this  principle  is  applicable  to  the  state,  even 
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if  a  suit  to  enforce  its  liability  was  permis- 
sible, the  case  ut  bar  does  not  fall  within  it, 
for  the  prescri  bed  mode  of  contracting  for  tfaa 
goods  was  not  observed ;  and  even  if  contracts 
of  purchase,  when  made  in  the  prescribed 
way,  are  within  the  scope  of  the  officer's  au- 
thority, this  contract  was  ultra  virea,  because 
executed  by  him  in  express  violation  of  the 
law.  Being  so,  it  is  not  susceptible  of  rati- 
fication, no  implied  liability  arises,  nor  is 
the  state  bound*  upon  a  quantum  ^neruit. 

Thus  far  we  have  not  noticed  the  act  of  1885. 
The  title  of  that  act  is,  ''An  Act  to  Provide 
for  the  Filing  of  Duplicate  Contracts  Pertain- 
ing to  tbe  Slate  Government,  and  to  Provide 
for  Auditing  Accounts  thereunder.  *  This  act 
was  under  consideration  by  this  court  in  the 
case  of  Miller  v.  Edwarde,  8  Colo.  528.  It  was 
there  said  :  **  Authority  to  officers,  not  pre- 
viously empowered  so  to  do,  to  purchase  sup- 
plies, and  thus  incur  debts  for  or  on  behalf 
of  the  state  government,  or  a  department 
thereof,  is  certainly  not  clearly  expressed  in 
the  foregoing  title.  Nor  can  it,  in  our  judg- 
ment, M  considered  germane  to  the  subject 
therein  mentioned."  For  the  same  reason  it 
may  be  said  that  authority  to  the  secretjiry 
of  state,  if  any  such  there  be  in  this  act.  to 
make  contracts  without  advertising  for  bids, 
is  not  within  the  title ;  and,  if  it  were,  such 
authority  would  be  in  violation  of  §  39  of 
art.  5.  This  act  adds  nothing  to  the  power 
conferred  upon  the  secretary  of  state  by  the 
act  of  1879. 

For  the  foregoing  reasons  ths  judgment  ef 
t?ie  District  Court  w  reeerak^  and  the  cause  re- 
manded, with  directions  to  dismiss  the  pro- 
ceeding. 


Se  William  T.  HOUSE,  a  Drunkard. 
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1*  The  treatment  and  core  of  laelni- 
ates  by  a  private  corporatloo  at  oounty  ex  pense 
iB  in  DO  sense  the  performance  of  any  municipal 
f  dncttoD  within  the  prohibition  of  Goost.  art.  S, 
§  8^  prohlbltiDff  the  delegation  of  suoh  funo- 
tiona. 

2.  The  use  of  county  ftmde  to.pagr  ftv 
the  treatment  and  cure  of  indi^^nt 
inebriates  in  a  private  institution,  under  Seaa 
Laws  1&9S,  chap.  7i,  does  not  violate  OonsL 
art.  S,  §  8ii  prohibiting  appropriations  to  any  per- 
son or  Gorporatlon  not  under  the  absolute  cod- 
trol  of  tbe  state,  since  this  refers  to  state  money 
only,  and  not  to  oounty  money 

(JaneS8,180eb) 

EKROH  to  the  Arapahoe  County  Court  to 
review  a  judgment  denying  an  application 

NoTP..— For  maintennnoe  of  an  Institution  to 
enre  inebriates  at  oounry  or  city  expense,  see  alao 
Ualiirodre  v.  Koeioy  Instiiute(Md.)27  L.R.  A.646l 

For  CO  mm  it  men  I  of  one  convicted  of  drunken- 
ness to  such  an  inatiture  maintained  by  privata 
tx^rsons^see  Si>naie  of  Tiie  Happy  Home  Club  v. 
AJfienH  County  Supers.  (Mich.)  23  L.  B.  A.14i. 

For  theireneral  queRtion  what  purposes  are  pub- 
lic so  as  to  Justifly  the  use  of  public  moneys,  see  not* 
to  DaggeU  V.  Oolgan  (Oal.)  U  L.  R.  A.  474. 
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ot  JoLn  D.  WniiHirson  to  send  William  T. 
Bouse  to  the  Keeloy  Institute  Tor  treatment  for 
drunkenness  at  the  county  expense.    Heverud. 

Tbe  facts  are  stated  in  tbe  opinion. 

JMes»rs,  Mallahesr  A  Rice  and  Henry 
r.  S&le*  for  plaintiff  in  error: 

Every  presumption  and  intendment  are  in 
favor  of  tbe  consiitniionality  of  an  act  of  the 
Ieg:ls1ature.  and  courts  wil)  not  be  justified  in 
declaring  an  act  anconstitutional  unles-s  tljey  are 
satisfied  beyond  a  reasonable  doubt  of  its  re- 
pugnance to  the  Constitution. 

Sedgw.  Stat.  &  Const.  L.  409-411;  Cooley, 
Const.  Lim.  201-208,  216-218;  PfopU,  Tucker, 
V.  Rucker,  5  Colo.  457;  Alexander  v.  People, 
Srhocifieid^  7  Colo.  159:  Carpenter  v.  People, 
Tilford,  8  Colo.  128;  People,  Seeley,  v.  May, 
9  Colo.  85;  People,  Rhod^t,  v.  Fleming,  10 
Colo.  565:  Institute  for  Education  of  Mute  db 
Blind  V.  Henderson,  18  Colo.  101,  18  L.  R.  A. 

Nowhere  in  our  Constitution  can  be  found 
an  inhibition  taking  away  from  the  legislature 
tbe  power  to  direct  the  application  of  the 
municipal  funds  to  the  purpose  set  out  in  the 
act  of  1895. 

The    constitutional  inhibition  contained  in 
§  34,  art.  5,  is  intended  to   restrain  the  legis 
faiure  only  in  making  appropriation  of  state 
funds  for  tbe  purposes  or  to  the  beneficiaries 
ther*'in  mentioned. 

Chnk  V.  JancsnUe,  10  Wis.  170;  Pattison  v. 
Tttba  Count;/  Supers.  18  Cal.  175. 

The  legislature  has  undoubted  power  to 
compel  municipal  bodies  to  perform  their 
functions,  to  discharge  their  duties,  and  for 
this  purpose  may  require  them  to  exercise  the 
power  of  taxation;  but  the  legislature  has  no 
power  to  cause  them  to  assume  obligations  not 
within  the  ordinary  functions  *of  monicipal 
government.  v 

Cooley,  Const.  Lim.  6tb  9d.  chap.  8, 288, 284; 
Burroughs,  Taxn.  870. 

This  act  is  merely  a  direction  bv  the  legis- 
lature to  the  several  coantles  to  take  care  of  a 
certain  class  of  paupers  who  in  the  opinion  of 
I  he  legislature  are  proper  subjects  of  municipal 
care.  There  can  be  no  doubt  that  the  purpose 
of  this  law  is  a  public  purpose.  If  it  is  neces- 
sary for  monev  to  be  raised  by  taxation  within 
the  munif'ipality  to  carry  on  the  declared  policy 
of  the  legislature  in  regard  to  this  municipal 
concern  the  legislature  has  full  power  to  an- 
thoriaee  such  taxation. 

The  levy  of  this  tax,  however.  Is  a  municipal 
function  just  ss  the  levy  of  state  taxes  is 
a  state  function.  Hence  in  no  sense  can 
this  charge  placed  upon  the  municipality  be 
held  to  be  imconstitutional  upon  tbe  theory 
that  it  Is  an  appropriation  as  contemplated  in 
g  84,  art.  5. 

8  Am.  ft  Eng.  Enc.  Law,  p.  692:  Cooley. 
Const  Lim.  230;  KimbaU  v.  Mobile  County,  8 
Woods,  555;  Lycoming  County  v.  Union 
County,  15  Pa.  166;  Ouilford  v.  Chenango 
County  Supers.  18  N.T.  148;  Sintonr,  Ashbury, 
41  Cal  580;  People,  McLean,  v.  Flagg,  46  N.  T. 
401;  Mutual  An,  L.  Ins.  Go.  v.  Elizabeth,  42 
N.  J.  Lu  285. 

The  objection  that  the  inebriate  is  deprived 
of  the  right  of  trial  by  jury  is  not  tenable. 

Baltimore  v.  Feeley  Institute,  81  Md.  106, 
27  L.  R.  A.  646;  Sedgw.  Stat.  &  Const.  L.  489, 
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I  pp.  87,  88;  Pretieott  T.  State,  19  Ohio  St  185, 
2  Am.  Rep.  888;  Re  Ferrier,  108  111.  867,  48 
Am.  Rep.  10;  Milwaulee  Industrial  School  v. 
Milwaukee  County  Supers.  40  Wis.  828.  22  Am. 
Rep  702;  Both  v.  Bouse  of  Refuge,  81  Md .  884; 
JBr  parts  Grouse,  4  Whart  11;  Slate  v.  Warden, 
46  Conn.  866,  88  Am.  Rep.  27;  Huston  v. 
Wadsworth,  5  Colo.  216. 

On  petition  for  rehearing. 

Appropriation  of  supplies  is  the  mode  by 
which  the  legislative  branch  of  the  government 
regulates  the  manner  in  which  the  public 
money  voted  at  each  session  is  to  be  applied  to 
the  various  objects  of  expenditure. 

Rapalje,  Law  Diet,  hoe  tit. 

Bv  a  specific  appropration  we  understand  an 
act  by  which  a  named  sum  of  money  has  been 
set  apart  in  the  treasury  and  devoted  to  the 
payment  of  a  particular  claim  or  demand. 

Stratum  v.  Green,  45  Cal.  149. 

Section  2,  art.  11,  of  the  Constitution  for- 
bids the  state  or  any  county,  city,  town,  town- 
ship, or  school  district  to  give  aid  to  or  sub- 
scribe for  the  stock  of  any  railroad. 

Had  not  our  Constitution  forbidden  counties 
and  other  municipalities  from  doing  what  was 
enjoined  against  the  state,  tbe  former  might 
have  subscribed  to  the  stock  of  railroads. 

Colorado  C.  R.  Co.y.  Lea,  5  Colo.  196:  Pe<yple, 
McLean,  v.  Ftagg,  46  N.  Y.  401;  DaggeUy. 
Colgan,  92  Cal.  58. 14  L.  R  A.  474. 

Section  1,  art.  11,  of  the  <  unstitution  forbids 
the  stale  or  any  of  its  municipalities  from  giv- 
ing aid  in  any* manner  to  any  person  or  corpo- 
ration. 

This  provision  is  not  held  to  mean  that  the 
state  or  any  municipality  may  not  pay  for 
services  rendered  by  a  person  or  corporation; 
but  from  becoming  jointly  interested  in  any 
scheme  In  which  such  person  or  corporation 

hopU,  MeCuiough.  t.  Paeheeo,  87  Cal.  225; 
Pennsylsania  R  A?,  v.  Philtdelphia,  At  Pa. 
189;  Barton  r.  Thompson,  71  N.  Y.  618. 

Section  86,  art  5,  has  no  reference  to  anv 
person  6r  corporation  with  whom  a  municipal- 
ity may  deal  in  taking  care  of  a  class  which  the 
legislature  has  cast  as  a  burden  upon  It. 

Dill.  Mun.  Corp.  §  7ia;  Philadeipkia  r.  Fcx, 
64  Pa.  160;  BerinnM  v.  Slack,  86  Pa.  270. 

Messrs.  Goody  A  TwItehelUf  or  Arapahoe 
coontj: 

The  legislature  has  absolute  authority  over 
the  countv  funds  except  as  restricted  by  the 
Constitution:  by  this  act  the  legislature  at- 
tempted to  make  an  appropriation  to  a  private 
institution — an  institution  not  under  the  con- 
trol of  the  state;  hence  the  constitutional  re- 
striction applies  to  the  act 

4  Am.  &  Eng.  Enc.  Law,  p.  856;  15 
Am.  Ss  Eng.  Enc.  Law,  p.  989;  1  Beach. 
Pub.  Corp.  §§  722,  728;  Love  v.  Sehenek,  12 
Ired.  L.  804;  People,  Springfield,  v.  Potoer,  25 
111.  189:  Dennis  v.  Maynard,  16  Rl.  477; 
Richland  County  v.  Lawrence  County.  12111. 1; 
People  V.  WiUiams,  8  Cal,  97;  Sangamon 
County  Supers,  v.  Springfield,  68  lU.  66;  Marion 
County  V.  Lear,  108  111.  843;  Oilman  v.  Contra 
Costa  County,  8  Cal.  52, 68  Am.  Dec.  299;  Bar- 
ton County  V.  Walser,  47  Mo.  189;  State,  Slipp, 
V.  MePhadden,  28  Minn.  40;  CayleY,  Gray,  Mo- 
Intire,  7  Houst  (Del.)  44;  Harrow  v.  People,  8 
Colo.  428;  Cole  v.  WhiU  County,  82  Ark.  51: 
58 
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BamiUon  County  Comr».  v.  MigheU^  7  Ohio  St. 
100;  Dill.  Mun.  Corp.  §g  61,  62. 

CouDties  are  so  utterly  the  creatures  of  the 
•tate   that    their   fuDdamenlal    organization 
powers,  and  duties  must  ever  be  founded  in  the 
will    of   the  creator.    The  audit  of   claims 
against  counties  forms  no  exception  to  this  rule. 

4  Am.  &  Eng.  Enc.  Law,  p.  871. 

No  county  court  or  board  can  audit  a  claim 
against  a  county  or  order  the  same  to  be  paid 
bv  the  county  treasurer  except  by  authority 
01  some  statute. 

Re  Tinsley,  00  N.  T.  281;  1  Beach,  Pub. 
Corp.  §  722. 

Counties  are  civil  divisions  of  the  state  for 
political  and  judicial  purposes,  and  are  its 
auxiliaries  and  instrumentalities  in  the  admin- 
istration of  its  government. 

CoU  V.  White  Gounty,  aod  EamUtan  County 
Comrs.  V.  Mighela,  supra. 

The  power  of  the  municipal  council  to  en- 
act by-laws,  being  delegated  by  the  legislature, 
cannot  of  course,  be  more  extensive  than  the 
power  of  the  delegating  body.  Consequently 
the  bylaws  or  ordinances  enacted  by  the 
council  must  not  be  in  contravention  of  the 
Constitution  of  the  United  States  or  of  the  state. 

Beach,  Pub.  Corp.  §  506. 

If  the  legislature  is  prohibited  from  making 
such  an  appropriation  as  g  84,  art.  5,  of  the 
Constitution  says  it  shall  not  make,  then  it  is 
clear  that  it  cannot  pass  a  law  requiring  coun- 
ties, creatures  of  its  own  making,  to  pay 
money  to  an  institution  such  as  $$  M,  tupra, 
Dositivelv  bars 

Bo  BtlieJ  BiU$  (Colo.)  80  Pac.  1080;  Oir- 
penter  v.  Fedple,  Tifford,  SCo\o.  116:  Synod  of 
Dakota  V.  SUU,  2  S.  D.  866,  14  L.  R.  A.  418; 
State.  Aevada  Orphan  Asylum^  v.  ffalloek,  16 
Nev.  873;  Cook  OourUy  ▼.  Chicago  Industrial 
School,  126  111.  540.  1  L.  R.  A.  487;  McLean 
County  V.  Humphreys,  104  111.  878. 

The  act  is  unconstitutional  as  permitting  an 
individual  person  to  exercise  municipal  func- 
tions. 

Senate  of  the  Happy  Borne  Club  t.  Alpena 
Omnty  Supers,  00  Mich.  117,  28  L.  R.  A.  144. 

God^ard*  J.,  delivered  the  opinion  of 
the  court: 

An  application  was  made  to  the  county 
court  of  Arapahoe  county,  asking  for  an  or- 
der to  send  William  T.  House  to  the  Eeeley 
Institute,  at  Denver,  Colo.,  at  the  expense  of 
the  county,  for  treatment  and  cure,  aa  a 
drunkard,  under  the  provisions  of  chap.  74, 
SesB.  Laws  1805.  The  proceeding  is  in  con- 
formity with  the  requirements  of  the  act,  and 
the  fr.cts  disclosed  in  the  record  clearly  bring 
the  case  within  its  provisions.  The  court 
below  denied  the  order  solely  upon  the  ground 
that  the  statute  was  unconstitutional,  and 
this  is  the  only  question  presented  for  our 
determination.  The  act,  by  ita  1st  section, 
provides :  **  Any  friend  of  an  habitual  drunk- 
ard, ...  or  any  officer  of  any  charitable 
organization,  may  file  a  petition  in  the  county 
court  in  the  county  where  such  drunkard  may 
reside,  setting  forth  the  sex,  financial  con- 
dition, the  age,  as  near  as  may  be,  and  the 
nature  and  extent  of  the  disease  of  such 
drunkard  in  reference  to  the  use  of  alcoholic, 
narcotic,  or  other  stimulants,  and  stating  the 
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belief  of  petitioner  or  affiant  that  such  dis- 
ease has  passed  beyond  the  control  of  said 
drunkard,  and  asking  for  an  order  to  send 
such  drunkard  to  an  institution  for  the  treat- 
ment of  such  disease  at  the  expense  of  the 
county.  The  petition  or  affidavit  may  also 
contain  such  other  facts  as  the  applicant  maj 
deem  proper  in  order  to  inform  the  court  of 
the  condition  of  such  drunkard.  Such  peti 
tion  shall  be  verified  by  the  petitioner,  and 
the  petition  or  affidavit  shall  be  approved 
and  signed  by  ten  (10)  freeholders  of  ttie 
county. "  Section  2  provides  for  the  hearing 
of  such  petition  upon  notice  to  the  county 
attorney,  and  to  the  drunkard,  unless  he  vol- 
untarily appears,  and  that,  if  it  appear  to 
the  county  judge  that  the  matters  set  forth 
in  the  petition  are  true,  and  that  the  said, 
drunkard  has  been  a  bona  fide  resident  of  the' 
county  at  least  six  months  preceding,  aod 
is  financially  unable  to  pay  for  the  treatment 
of  said  disease,  and  has  consented  and  agreed 
thereto,  the  county  judge  shall  immediately 
make  an  order  directing  that  he  be  sent  to 
an  institution  for  the  cure  of  druukennesi 
within  the  state,  at  the  expense  of  the  county. 
Section  4  provides  for  the  verification  and 
presentation  of  its  claim  for  the  treatment  of 
such  drunkard,  by  the  manager  or  person  ia 
charge  of  the  institution  furnishing  such 
treatment.  Section  5  provides  that,  upon 
presentation  of  such  claim  ''to  the  board  of 
county  commissioners  of  the  county  of  ths 
drunkard's  residence,  they  shall  allow  the 
same,  as  in  case  of  other  claima  against 
the  county,  and  make  an  order  on  the  county 
treasurer  for  the  payment  of  the  same :  pro- 
vided, all  such  claima  shall  be  reasonable 
and  not  in  excess  of  current  rates ;  that  no 
such  claim  shall  be  allowed  for  a  greater 
amount  than  twenty-flve  (25)  dollars  per 
week  for  the  treatment,  including  medical 
attendance  and  medicines  of  such  drunkard, 
nor  for  a  greater  amount  than  seven  (7)  dol- 
lars per  week  for  his  board,  lodging,  and 
keeping."  Section  6  defines  a  drunkard  as 
''any  person  who  has  acquired  the  desire  of 
using  alcoholic  or  malt  drinks,  morphine, 
opium,  cocaine,  or  other  narcotic  sutetance 
used  for  the  purpose  of  producing  intoxica- 
tion, to  such  a  degree  as  to  deprive  him  or 
her  of  reasonable  self-control." 

The  object  sought  to  be  attained  by  this 
act  is  to  provide  for  a  class  of  ita  poor  who 
have  become  helpless,  and  unable  to  care  for 
themselves,  aud  is  clearly  within  the  govern- 
mental functions  of  the  state,  and  a  proper 
exercise  of  legislative  power,  unless  inhibited 
bv  some  constitutional  limitation.  The  duty 
of  the  state  to  make  provision  for  the  care 
and  maintenance  of  those  who,  through  mis- 
fortune or  disease,  are  unable  to  take  care  of 
themselves,  has  been  too  long  recognized  and 
established  by  the  legislation  of  this  country 
to  admit  of  question.  The  indigent  poor 
and  infirm,  the  insane,  orphaned  and  de- 
pendent children,  and  all  destitute  and  help- 
leas  persons  within  its  sovereignty,  have  ever 
been  recognized  as  legitimate  recipients  of 
its  bounty,  and  their  welfare  as  a  P£oper  sub- 
ject of  its  solicitude  and  care.  The  proper 
exercise  of  this  humane  duty  oufrht  not  to 
be  interfered  with  unless  some  constitntioDal 
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limitation  plainly   aod   unequivocally  re- 
quires it.     Afl  was  said  by  Mr.  Justice  Mul- 
key»  in  the  case  of  McLean,  County  v.  Humph- 
rep^   104  111.  878:    **It  is  the  unquestioned 
ri^ht  and  imperatiTe  duty  of  every  enlight- 
ened   £^overnment  in  its  character  of  parens 
pairice^  to  protect  and  provide  for  the  com- 
fort  and  well-being  of  such  of  its  citizens 
as,  by    reason  of  infancy,  defective  under- 
standing, or  other  misfortune  or  in6rmity, 
are  unable  to  take  care  of  themselves.      The 
performance  of  this  duty  is  justly  rej^arded 
as  one  of  the  most  important  of  governmental 
functions,  and  all  constitutional  limitations 
BDust  1>e  so  understood  and  construed  as  not 
to   interfere  with  its  proper  and  lef^itimate 
exercise.**    It  is  contended  by  the  county  at- 
torney thnt  this  act  offends  against  §  84,  art. 
\  of  our  Constilui  ion,  which  declares :    **  No 
appiopriation  shall  be  made  for  charitable, 
iuclustrial,  educational,  or  benevolent  pur- 
poses,  to  any  person,  corporation,  or  com- 
munity not  under  the  absolute  control  of  the 
state,  nor  to  any  denominational  or  sectarian 
institution  or  association. "    And  also  against 
^  35,  which  provides:    ''The  j^eneral  assem- 
bly shall  not  delegate  to  any  special  commis- 
sion, private  corporation,  or  association,  anv 
power  to  make,  supervise,  or  interfere  with 
any  municipal  improvements,  money,  prop- 
erty, or  effects,  whether  held  in  trust  or  other- 
wise, or  to  levy  taxes,  or  perform  any  mu- 
nicipal function  whatever."    The  contention 
is  that  §  81  prohibits,  not  only  the  appro- 
priation of  state  money  for  the  purposes  men- 
tioned, but  as  well  money  belonging  to  the 
county ;  the  argument  being  that  a  oonnty 
is  a  mere  political  subdivision  of  the  state, 
created  for  the  purpose  of  keeping  the  ma- 
chinery of  government  in  motion,  for  the 
convenience  of  the  general  public,— in  other 
words,  that  tJie  county  is  a  mere  agency  and 
a  part  of  the  state  government.     "Hence,  if 
the  legislature  it  prohibited  from  making 
such  appropriations  as  specified  in  §  84,  it 
cannot  authorize  or  require  counties — creat- 
ures of  its  own  making — to  pay  money  for 
the  inhibited  purposes.    We  think  this  claim 
is  unsound.    The  appropriation  contemplated 
in  g  84  is  of  state  money  only.    Its  langua^ 
does  not,  in  terms  or  by  intendment,  liniit 
the  power  of  the  legislature  in  disposing  of 
county  money.     That  article  6,  in  defining 
and  limiting  the  powers  of  the  legislature 
in  the  matter  of  appropriations,  had  in  con- 
templation the  difiburseurent  of  state  funds 
only,  and  their  disposition  by  the  state  in 
its  corporate  capacity,  is  apparent  from  an 
examination  of  other  provisions  therein  con- 
tained, which  relate  to  the  subject  of  revenue. 
They  treat  strictly  of  state  matters,  and  the 
payment  of  money  out  of  the  sta^e  treasury. 
The  manner  prescribed  by  §  82  in  which  ap- 
propriations must  be  made  in  itself  precludes 
the  idea  that  the  appropriation  of  other  than 
state  money  was  contemplated  by  the  framers 
of  the  Constitution.     We  cannot  doubt  that, 
had  they  intended,  by  §  84,  to  inhibit  the 
application  of  county  and  municipal,  as  well 
as  s^ate,  funds,  to  tlie  specified  purposes, they 
would  have  said   so  in  express   terms,   as 
they  did  in  cognate  sections  in  the  same  in- 
strument,—notably  %  7,  art  9,  which  inhib- 

88L.  R.A. 


its  not  only  the  general  assembly,  but  coun- 
ties, cities,  towns,  townships,  schools,  and 
other  public  corporations  expressly  from 
making  any  appropriation  from  any  public 
fund  in  aid  of  any  church  or  sectarian  society, 
etc.  ;and  g  1,  art.  9,  that  expressly  forbids 
any  county  or  city,  as  well  as  the  state,  from 
lending  or  pledging  their  credit  to  any  per- 
son, company,  or  corporation,  etc.  Although, 
in  ^  3  or  this  article,  they  limit  the  state 
indebtedness,  b v  §  6  thev  also  limit* the 
county  indebtedness.  If,  in  these  instances, 
it  was  deemed  necessary,  in  order  to  extend 
the  inhibition  to  those  municipalities,  to 
expressly  name  them,  it  is  reasonable  to  in- 
fer that,  if  it  had  been  the  intention  to  in- 
clude within  the  inhibition  of  ^  84  counties 
and  other  public  corporations,  equally  com- 
prehensive language  would  have  been  used. 
In  the  case  of  Ctark  v.  JanesvilU,  10  Wis. 
136,  bonds  issued  by  the  city  of  Janesvilla 
in  aid* of  a  railroad  company  were  attacked 
on  the  ground  that  the  Constitution  prohib- 
ited the  state  from  giving  aid  to  such  cor- 
poration, and  from  contracting  any  debt  for 
works  of  internal  improvement,  etc.  And  it 
was  argued  there,  as  here,  that  such  inhibi- 
tion applied  to  cities,  towns,  and  counties 
also,  they  being  parts  of  the  state.  Speak- 
•ing  upon  the  question  involved  here,  Paine, 
J.,  said:  **It  is  said  that  cities,  counties, 
and  towns  are  parts  of  the  state,  constituting 
its  political  ai visions,  and  that,  as  such, 
they  come  within  the  spirit  and  intent  of 
these  prohibitions ;  that  for  the  state  to  au- 
tiiorize  them  to  loan  their  credit  in  carrying 
on  internal  improvements  is  to  do  indirectly 
what  it  cannot  do  directly ;  and  that  to  sus- 
tain such  a  law  is  to  say  that  the  state  may 
grant  to  a  part  of  itself  the  power  to  do  what 
the  whole  cannot,  and  that  power  may  be 
derived  from  a  source  where  it  does  not  exist. 
It  is  manifest  that  the  whole  question  is 
whether  for  a  city,  town,  or  county  to  loan 
its  credit  is  a  loan  of  the  credit  of  the  state, 
whether,  if  either  became  a  party  in  carrying 
on  works  of  internal  improvement,  that  makes 
the  state  a  party  to  such  work.  Clearly, 
they  are  not  within  the  letter  of  the  Consti- 
tution. A  city  is  not  the  state.  Neither  is 
a  town  or  county.  The  question  then  is 
whether  they  are  within  the  spirit  of  the 
provision,  and  it  seems  to  me  beyond  doubt 
that  they  are  not.  On  the  contrary,  these 
two  sections,  like  nearly  all  in  article  18,  re- 
late exclusively  to  the  state  as  a  whole,  and 
were  not  designed  to  regulate  or  limit  the 
powers  of  counties,  cities,  or  towns."  And 
in  the  case  of  Paituan  v.  Tuba  County  Bupern. 
13  Cal.  175,  the  court,  speaking  upon  a  like 
question,  said:  *'The  argument,  more  fully 
aeveloped  by  the  learned  counsel,  seems  to 
be  this :  The  state  is  forbidden  bv  the  8th 
article  of  the  Constitution  to  create  debts  over 
$300,000,  or  to  loan  its  credit,  etc.  The 
counties  are  component  parts  of  the  state ;  the 
state  cannot  authorize  the  creation  of  this 
debt  by  its  separate  subdivisions  any  more 
than  by  itself  as  a  whole.  If  this  ar^rument 
were  sound,  it  would  seem  to  follow  that  all 
indebtedness  of  every  sort  incurred  by  all  tlie 
counties  ot  the  state— the  state  having  exceeded 
its  privileged  limit— is  void.     But  the  radi 
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cal  error  of  the  argument  !•,  this  provision 
only  applies  to  the  state  as  a  corporation, — 
as  a  political  sovereign,  represented  by  her 
lawmaking  power.  .  .  .  The  Intent  of 
this  clause  of  the  Constitution  is  plain 
enough ;  it  was  desi j;ned  as  a  check  on  leg- 
islation, and  such  legislation  as  might  create 
a  charge  upon  the  property  of  the  entire  state. 
But  it  is  not  only  unwarranted  by  the  words 
of  the  Constitution  to  suppose  that  counties 
were  included  in  this  inhibition,  but  it  might 
well  have  been  foreseen  that  the  provision 
would  prove  extremely  embarrassing,  if  it 
did  not  entirely  stop  the  operations  of  those 
local  governments.  Section  10,  art.  8,  of 
the  Constitution  of  New  York,  as  amended  in 
1874,  provides  that  ** neither  the  credit  nor 
the  money  of  the  state  shall  be  given  or  loaned 
to,  or  in  aid  of,  any  association,  corporation, 
or  private  undertaking.  This  section  shall 
not.  however,  prevent  the  legislature  from 
making  such  provision  for  the  education  and 
support  of  the  blind,  the  deaf  and  dumb,  and 

iuvenile  delinquents  as  it  may  deem  proper. 
Tor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held, 
by  the  state  for  educational  purposes.  **  By 
an  act  of  the  legislature,  passed  in  1871,  the 
supervisors  of  the  county  of  New  York  were 
authorized  to  levy  and  collect,  by  a  tax  upon 
the  taxable  property  of  the  city  and  county 
of  New  York,  the  sum  of  $5,000,  and  to  pay 
the  same  to  the  **  Shepherd's  Fold,"  a  private 
corporation  organized  for  the  purpose  of  car- 
ing for  orphaned  and  friendless  children.  In 
the  case  of  Shepherd* »  Fold  of  Protettant  Church 
V.  New  York,  96  N.  Y.  187,  the  validity  of 
this  act  was  assailed  as  beins  in  contraven- 
tion of  the  foregoing  provision  of  the  Con- 
stitution, npon  the  ground  that  the  money 
authorized  to  be  raised  was  money  of  the 
state,  and  its  payment  inhibited  therebv. 
Upon  this  contention  the  court  says :  **  Tiie 
first  question  which  arises  is,  whether  the 
money  authorized  to  be  raised  by  the  super- 
visors to  be  paid  over  to  this  institution  was 
money  of  the  state,  within  the  meaning  of 
g  10  of  art.  8  of  the  Constitution.  It  seems 
to  us  that  that  section  had  reference  to  money 
raised  by  general  taxation  throughout  the 
state,  or  revenues  of  the  state,  or  moneys  oth- 
erwise beloneing  in  the  state  treasury,  or  pay- 
able oat  of  it,  .  .  .  and  not  to  money 
raised  by  ordinary  local  taxation  for  local- 
purposes,  and  to  be  disbursed  by  the  local 
authorities. "  To  the  same  effect  are  White  v. 
Boody,  74  Hun,  89 ;  WhiU  v.  IneMatee*  Home, 
141  N.  Y.  128;  Piople,  McLean,  ▼.  FToffg,  46 
N.  Y.  401 :  State,  St.  Louie,  t.  Seibert,  128 
Mo.  424,  and  484. 

We  think  it  would  be  doing  violence  to  the 
express  letter  and  manifest  intendment  of  P  84 
to  hold  that  it  inhibits  the  legislature  from 
conferring  upon  counties  the  power  to  use 
county  funds  In  the  treatment  and  cure  of 
their  indigent  inebriates  in  the  manner  pro- 
vided in  the  act  in  question,  and  more  clearly 
untenable  is  the  claim  that  the  act  contravenes 
the  provisions  of  §  86.  The  design  and  pur- 
pose of  this  section  are  to  prohibit  the  delega- 
tion to  private  corporations  of  the  exercise 
of  powers  strictly  governmental,  and  we  are 
unable  to  perceivt  wherein  the  act  delegates 
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any  snch  power  to  the  institute.  The  service 
it  renders  In  the  treatment  and  cure  of  in- 
ebriates is  in  no  sense  the  performance  of  any 
of  the  inhibited  municipal  functiona.  While 
the  act  may  in  some  respects  be  defective 
and  subject  to  some  of  the  criticisms  urged 
against  it.  It  is  not,  in  our  opinion,  obnox- 
ious to  any  of  the  constitutional  objectioni 
urged,  and  must  be  upheld  as  a  legitimate 
exercise  of  legislative  power. 

We  have  carefully  considered  all  the  other 
constitutional  objections  so  ably  and  exhaus- 
tively urged  by  counsel,  but  deem  it  un- 
necessary to  specifically  comment  upon  them, 
since  our  conclusion  is  that  they  in  no  way 
affect  the  validity  of  the  statute. 

The  judgment  of  the  County  Court  ie  accord- 
ingly revereed,  and  the  cause  remanded. 

Rehearing  denied. 


Prank  A.  WATERS,  Plff.  in  Err., 
PEOPLE  of  the  State  of  Colorada 


(. 


.Colo.. 


.) 


One  who  shoots  for  amnsement  at  Uw 
doves  released  from  traps  as  tarfrets,  al- 
thoufrti  those  tbat  are  killed  outriflrbt  or  captured 
and  killed  after  beloir  wounded  are  used  as  food, 
thereby  **torture8,  torments,  ...  or  Deed- 
leaalv  mutilates  or  kills**  them,  wirhln  the  pro* 
hibition  of  MIll8*s  Anno.  Stat.  §  lOi,  as  farther 
defined  by  §  117  to  be  the  caose  of  ^^uoneoesBary 
or  unjustltlable  pain  or  suffering.** 

(June  le,  im.) 

ERROR  to  the  El  Paso  County  Ooarl  to  re- 
view a  judgment  oonvictinir  defendant  of 
violating  the  statute  against  croelty  to  animala 
Afflrmea, 

The  facts  are  stated  In  the  opinion. 

Meeen,  Rhett  A  Jones*  for  ptaintiiT  hi 
error: 

At  common  law  in  the  absence  of  sir?  statute 
upon  the  subject  the  defendant  could  not  be 
convicted,  therefore  in  the  words  of  the  statute 
alone  can  be  fotmd  the  authority  to  And  the 
plaintiff  convict.  If  the  statute  itself  does  not 
apply  to  pigeon  shooting  this  conviction  cannot 
be  Bustainea.    The  statute  does  not  positively 

Erohlbit  pigeon  footing,  but  qualifies  its  pro- 
ibltlon  by  the  words  ''needlessly"  and  "an- 
necessarily,"  without  defining  what  should  be 
deemed  ''needless"  or  "unnecessary.'* 

The  words  ^'needlessly"  and  "unnecesssrily" 
must  have  a  reasonable,  not  an  absolute  and 
literal,  meaning  attached  to  them,  for  It  wookl 
not  be  claimed  that  the  angler  who  catches  fish 
for  a  pastime  and  neither  sells  nor  eats  them 
when  caught  is  within  the  provisloD  of  the 
law,  nor  would  the  fox  hunter  who  sees  the 
fox  torn  into  bits  of  brown  fur  he  held  to  hafe 
violated  the  law. 

State  ▼.  Bogardftt,  4  Mo.  App.  815. 

KoTa.~The  above  decision  is  almost  directly  is 
Gonfliot  with  tbat  of  Com  v.  Lewis  (Fa.)  U  K  B.  A. 
6SS,  and  for  a  few  other  cases  as  to  onwltar  to  an^ 
mats  see  note  to  the  latter  oass^ 
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Xbere  Is  a  distiDCtlon  where  the  law  makes 
an  act  a  criminal  oftense  as  a  misdemeanor  and 
-wliere  it  makes  an  act  merely  permissible  by  a 
fine     without     designaling     any    turpitude. 
Where,  therefore,  a  criminal  offense  is  charged 
there  must  be  an  intention  to  commit  a  crime. 
4  Bl.  Com.  5;  8  BL  Com.  2. 
If  the  shooting  is  not  a  misdemeanor  under 
the  statute,  and  the  shooting  and  failing  to  kill 
reoder  a  person  guilty,  the  intention  is  the 
same.    Can  it  be  contended  that  where  under 
tlie  statute  it  is  lawful  to  kill,  pursue,  and  hunt 
animals  snd  birds  that  under  the  same  statute 
the  ofTense  is  where  the  sportsmen  fails  to  kill 
although  he  shoots  with  that  purpose?    The 
right  to  kill  pigeons  must  be  conceded  and 
there  is  no  finding  that  their  sufferiog  whs  great- 
er because  of  the  manner  of  their  death  than  if 
they  had  been  killed  in  some  other  way. 

Com.  ▼.  Ltvbi$,  140  Pa.  267. 1 1  L.  R.  A.  522; 
P^ne  ▼.  BergK  1  N.  Y.  City  Ct.  Rep.  IflO. 

Meurs.  Charles  F«  Fury  and  Joseph  C« 
Eelm,  for  the  People: 

Both  the  killing  and  the  wounding  in  ques- 
tion were  needless,  and  the  conviction  must 
aland. 

Ford  ▼.  WiUy,  L.  R.  28  Q.  B.  Div.  208; 
8laU  T.  Pwrier,  112  N.  C.  887;  Gom,  t.  Turner, 
146  Mass.  296. 

Mr,  Calvin  E.  Reed»  with  Mr.  B.  L. 
Carr*  Attorney  GKeneral.  also  for  the  People: 
Statutes  for  the  prevention  of  cruelty  to  sdI- 
cdhIs,  similar  to  the  Colorado  statute,  have 
been  before  the  courts  for  construction  in  many 
caAes. 

Hodge  ▼.  8taU,  11  Lea.  528,  47  Am.  Rep. 
307;  SUiU  V.  Qould,  26  W.  Va.  258;  QrUe  v. 
StaU,  87  Ark.  456;  Hunt  v.  8taU,  8Ind.  App. 
383. 

Upon  the  subject  of  cruelty  to  animals  gen- 
erally, see— 

Bishop,  Statutorv  Crimes,  2d  ed.  §  1099;  1 
Am.  &  Eng.  Enc.  Law,  p.  575,  1*  5. 

The  wonls  "needlessly  and  "unnecessarily" 
caoie  before  the  courts  for  coostructiou  in  the 
following  cases: 

^aU  V.  Bogardvs,  4  Mo.  App.  215;  Qrus  v. 
State^  Hunt,  ▼.  State,  and  Hodge  v.  State, 
eupra. 

Mills'  Anno.  Stat,  g  104,  creates  several  sep- 
arate and  distinct  offenses  of  s  similar  char- 
acter. 
State  ▼.  Oautd,  eupra. 


Campbell*  J.,  delivered  the  opinion  of  the 
oourt: 

This  proaecntion.  instituted  by  the  humane 
society  before  a  justice  of  the  peace  of  El  Paso 
county,  where  the  plaintiff  in  error  (defendant 
below)  was  found  guilty  and  sentenced  to  pay 
a  line,  resulted  in  aconviction  and  a  fine  in  the 
county  court  of  that  county  in  the  trial  upon 
defendant's  appeal.  To  this  latter  iud^eut 
the  defendant  prosecutes  his  writ  of  error  in 
this  court. 

hi  the  county  court,  by  an  agreement  of 
parties,  the  cause  was  sumitted  to  the  decision 
of  the  court,  without  a  jury,  upon  this  sgreed 
statement  of  facts:  "The  defendant  was  at  the 
time  of  the  matter  complained  of  in  this  case  a 
member  of  what  is  known  as  the  'Country 
Club,'  the  same  being  an  organization  of 
gentlemen  for  the  purpose  of  amusement,  and 
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its  operations  were  carried  on  In  El  Paao 
countv,  Colorado.  That  on  or  about  the  12th 
day  01  January,  1895,  the  defendant,  together 
with  other  members  of  said  club,  owned  forty 
live  doves,  which  they  had  obtained  and  kept 
in  confinement  for  the  purpose  of  using  them 
88  targets  to  shoot  at  for  their  amusement. 
That  at  said  time  the  doves  were  placed  in 
traps  singly,  and  released  therefrom,  and  then 
and  there  shot  by  the  defendant  as  targets  for 
sport  and  amusement  of  himself  andf  other 
members  of  the  club.  That  some  of  the  doves 
were  shot  and  killed  outright  by  defendant, 
while  some  were  wounded,  and  then  captured 
and  immediately  killed  by  persons  emploved 
for  that  purpose.  Others  shot  by  defendant 
escaped  apparently  unhurt.  It  was  impossible 
to  know  whether  all  were  unhurt  or  not,  or 
whether  they  were  seriously  injured  or  not 
That  the  wounding  of  said  doves  was  not  for 
the  purpose  of  inflicting  pain  or  to  torture  the 
same  thereby,  but  resulted  from  want  of  skill; 
the  purpose  of  the  defendant  being  then  and 
there  to  kill  the  birds  outright.  That  the 
doves  which  were  killed  outright  or  wounded, 
and  then  captured  and  killnl,  were  subse- 
quently used  as  food  by  defendant  and  others.** 
The  validity  of  the  judgment  below  depends 
upon  the  construction  of  the  following  pro- 
visions of  our  statute:  "Every  person  who 
.  .  .  tortures,  torments,  ...  or  need- 
lessly mutilates  or  kills  .  .  .  any  animal, 
or  causes  or  procures  it  to  be  done,  .  .  . 
shall,  upon  conviction,  be  punished,"  eta 
Mills'  Anno.  Stat.  §  104.  "In  this  act  the  word 
'animal'  shall  be  held  to  include  every  living 
dumb  creature;  the  words  'torture,'  Horment/ 
and  'cruelty'  shall  beheld  to  include  every  acli, 
omission,  or  neglect  whereby  unnecessary  or 
unjustifiable  pain  or  suffering  is  caused,  per- 
mitted, or  allowed  to  continue  when  there  is 
a  reasonable  remedy  or  relief  .  .  •"  Mills' 
Anno.  Stat.  §  117.  While  this  controversy  is 
real,  and  the  prosecution  was  instituted  by  the 
humane  society  in  good  faith,  counsel  for  the 
People  and  the  deufudant,  both  in  the  court 
below  and  here,  with  the  sole  desire  to  obtain 
a  decision  upon  the  legal  proposition  involved, 
have,  with  commendable  accord,  eliminated  all 
matters  the  consideration  of  which  might  tend 
to  embarrass  or  obscure  the  one  vital  question 
in  the  case.  It  is  proper  further  to  remark 
that  the  plaintiff  in  error  is  not  chargeable  with 
moral  delinquency,  or  with  malicious  intent 
wantonly  to  violate  a  law  of  the  land,  but, 
rather,  as  a  law-abiding  citizen,  he  has 
purposely  done  the  act  complained  of,  in  order 
to  furnish  a  test  case  wherein  may  be  deter- 
mined his  controverted  right,  and  that  of  his 
associates,  to  shoot  live  birds  from  a  trap  for 
sport  and  amusement.  At  the  common  law 
the  act  done  would  not  be  a  crime  or  a  misde- 
meanor. If  it  is  such  now,  it  is  because  of  our 
statute.  As  an  abstract  question,  men  of  equal 
refinement  and  intelligence,  either  because  of 
a  difference  in  taste  or  training,  or  in  their 
surroundings  and  occupations,  might  well 
differ  as  to  the  moral  obliquity  of  the  act  of 
shooting  live  doves  ss  they  were  released  from 
a  trap.  The  scholarly  ascetic,  whose  chief 
pleasures  are  found  in  the  library,  or  the  man 
whose  life  is  devoted  to  the  welfare  of  the 
lower  animals,  might  suffer  excruciating  pain 
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If  such  an  act  was  committed  in  his  presence; 
wbile  the  sportsman,  wtiose  recreations  are 
gunning  and  fishing,  might  look  with  pleasure 
upon  what,  to  him,  was  "an  ancient  and 
honorable  pastime."  What  is  a  popular  diver 
lion,  or  a  harmless  amusement,  cannot  always 
be  accurately  determined.  That  which  was  so 
considered  in  the  decade  past  may  not  be  so  re- 

f  aided  to-day,  and  that  which  is  so  to  day  may 
e  tabooed,  as  such,  in  the  near  future;  and  so 
men  equally  consciemiotis,  intelligent,  and  law> 
abidinjT,  may,  not  only  at  different  times,  but 
durJDg  the  same  period  of  time,  differ  as  to 
these  questions.  It  is  of  common  knowledge 
that  withiu  the  past  few  years,  as  incident  to 
the  progress  of  civilization,  and  as  the  direct 
outgrowth  of  that  tender  solicitude  for  the 
brute  creation  which  keeps  pace  with  men's 
increased  knowledge  of  their  life  and  habits, 
laws,  such  as  the  one  under  consideration, 
have  been  enacted  by  the  various  states  having 
the  common  object  of  protecting  these  dumb 
creatures  from  ill  treatment  by  man.  Their 
aim  is  not  onlv  to  protect  these  animals,  but  to 
conserve  public  morals,  both  of  which  are 
undoubtedly  proper  subjects  of  legislation. 
With  these  general  objects  all  right-minded 
people  sympathize.  There  may  be,  however, 
and  are,  radical  differences  of  opinion  as  to  the 
extent  to  which  such  legislation  ought  to  go. 
With  the  policy  or  wisdom  of  such  enactments 
we  have  nothing  to  do.  Our  duty,  and  our  only 
concern,  is  to  give  proper  effect  to  such  legisla- 
tion ,^nd  to  interpret  or  construe  its  provisions 
in  the  light  of  the  object  which  the  general  as- 
sembly had  in  view  when  the  law  was  passed, 
in  response  to  the  demand  of  an  enlightened 
public  sentiment.  We  have  been  much  aided 
by  the  learned  counsel  in  their  briefs  and  by 
their  oral  arguments,  and  by  the  authoiities 
which  their  research  has  discovered.  The  cases 
in  point  are  Com,  v.  Z>irt'«,  140  Pa.  261,  11 
L.  K.  A.  632;  State  v.  Bognrdvs,  4  Mo.  A  pp. 
215;  Com,  v.  Turner,  145  Mass.  296:  State  v. 
Pdrter.  112  N.  C.  887.  Other  authorities  bear- 
ing upon  this  statute  are  Fi/rd  v.  Wilei/,  L.  R 
28  Q.  B.  Div.  203;  Ortee  v.  State,  87  Ark.  456; 
Eodge  V.  State,  11  Lea,  528,  47  Am.  Rep.  307. 
The  Pennsylvania  statute  (Pub.  Laws  1869, 
p.  22)  is:  "Anjr  person  who  shall  .  .  .  wan- 
tonly or  cruelly  illtreat  .  .  .  any  animal"  shall 
be  punished.  The  Missouri  *  statute  (Laws 
1874,  p.  112)  is:  "If  any  person  shall  .  .  . 
torture,  torment,  .  .  .  needlessly  mutilate  or 
kill  .  .  .  any  living  creature,  he  shall  be  Dun- 
ished,**  etc.  The  Massachusetts  statute  (rub. 
Stat.  chap.  207,  §  53)  is:  "Every  owner  .  .  . 
or  person  haviug  char^  or  custody  of  an 
animal  who  .  .  .  knowingly  and  wilfully  au- 
thorizes or  permits  it  to  be  subjected  to  unnec- 
essary torture,  suffering, or  cruelty  of  any  kind, 
shall  be  punished,"  etc.  The  North  darolioa 
Code  (g  2482)  is:  <*If  any  person  shall  wilfully 
.  .  .  torture,  torment,  ...  or  needlessly  mu- 
tilate or  kill  .  .  .  any  .  .  .  animal,"  etc. 

In  the  case  before  the  Pennsylvania  court  the 
special  verdict  of  the  jury  was  that  the  defend- 
ant was  a  member  of  a  gun  club,  which  held 
pigpon  shooting  matches  for  a  lest  of  skill  of 
maiksmanship.  At  one  of  these  matches,  for 
said  purpose,  the  defendant  with  a  gun  tired 
upon  pigeons  liberated  from  a  trap,  and  killed 
one  and  wounded  another.     The  wounded  bird 
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alighted  upon  a  tree,  when  it  was  soon  killed 
by  a  member  of  the  club,  according  to  the  pre 
vailing  custom,  and  the  two  pigeons  thus  killed 
were  then  sold  for  food,  as  the  rule  of  the  dub 
provided.  Upon  these  facts  the  court  held 
that  the  case  whs  not  within  the  statute.  The 
object  of  the  defeodant  being  to  acquire  skill 
and  perfect  himself  in  shooting  on  the  wing, 
the  fact  that  in  such  exercise  he  wounded,  hat 
did  not  kill,  one  of  the  birds,  was  held  not  to 
constitute  the  act  an  unlawful,  wanton,  or 
cruel  shooting  or  woundiog.  The  learned  chief 
justice  who  wrote  the  opinion  concludes  bj 
saying:  '*We  do  not  say  there  might  not  be  a 
violation  of  the  act  of  1869  at  a  shooting  match, 
but,  in  our  view,  the  facts  found  by  the  jury 
do  not  bring  this  case  within  it." 

So  far  as  we  are  advised,  the  Missouri  statute 
has  not  been  before  the  supreme  court  of  that 
state,  but  in  the  case  cited  supra  the  St.  Louis 
court  of  appeals  has  passed  upon   it.    The 
facts  were  tnatas  a  man  threw  up  pigeons,  two 
at  a  time,  the  defendant  shot  and  killed  them 
in  the  air  with  a  gun,  to  show  his  skill,  and  the 
pigeons  so  killed  were  eaten  as  food.    The 
court,  speaking  by  Havden,  J.,  held  that  the 
pigeons  were  not  * 'needlessly  or  unoecessarily^ 
killed,  but  that  the  killing,  done  in  the  indul 
gence  of  a  healthful  recreation,  and  during 
''an  exercise  tending  to    promote   strength 
bodily  agility,  and  courage,"  cannot  be  constd 
ered  as  a  violation  of  the  statute.    The  court 
refers  to  and  emphasizes  the  fact  that  there  was 
"no  mutilation,  or  anything  approaching  to  it." 
What  would  have  been  the  decision  of  the  court 
had  there  been  in  that  case,  as  there  was  here, 
a  woundingand  mutilating  of  a  number  of  the 
birds,  we  can  only  conjecture.     Upon  a  re 
hearing,  Lewis,  P.  J.,  said  that  the  test  of  ju- 
dicial interpretation  of  the  statute  was  what 
application  of  the  descriptive  words  employed 
was  intended  by  the  legislature.     While  the 
learned  judge  found  no  moral  justification  for 
the  acts  charged  in  the  general  truth  that  the 
policy  of  a  good  government  was  not  to  sup 
press  innocent  manly  exercise,  nevertheless  he 
could  not  believe  that  it  was  within  the  lecfis- 
latiye  contemplation,  by  an  indetinite  prohihi 
tion,  to  interfere  with  pigeon  shooting  from 
traps,  which  for  so  long  a  time  had  beeo 
identified  with  a  mere  popular  diversion  that 
was  not  considered  needless. 

These  are  the  only  cases  cited  by  plaintiff  in 
error  which  support  his  construction  of  our 
statute.  It  will  be  observed  that  the  Pennsyl 
vania  statute  is  not  so  broad  as  ours,  sod 
contains  no  prohibition  against  needle.<«ly  ma 
tilatiog  or  torturing,  aa  does  our  statute,  and 
is  aimed  only  at  wanton  and  cruel  ill  treatment. 
Had  it.  in  these  particulars,  contained  pro^ 
visions  like,  or  similar  to,  ours,  and  had  the 
facts  been  the  same  as  in  the  case  at  bar,  the 
court'  mieht  have  considered  the  statute  vie 
lated.  The  Missouri  statute  in  its  specific  in 
hi  bit  ions  is  very  much  like  ours,— substantially 
the  same, — and  were  the  facts  of  the  Bogardut 
Case  and  the  one  under  consideration  the  same, 
the  former  would  be  on  all  fours  with  this,  and 
a  precedent  precisely  in  point;  but,  as  there  wai 
no  mutilation  of  the  pigeons,  as  in  the  cnwat 
bar,  we  are  jusiified  in  the  inference  that  the 
decision  tiiigbt  have  been  different,  as  the  court 
called  special  attention  to  the  fact  thatth^f 
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was  nothlDgapproachlnj^  to  a  mutflation  of  the 
birds.  In  tbe  Turner  Case,  tupra,  the  defeDd* 
ant  bad  charge  of  a  fox,  and  permitted  it  to  be 
tnroed  loose  to  be  buDted  by  do^  which 
pursued,  caught,  aod  maDsled  the  fox.  This 
was  beld  to  be  a  Tiolation  of  the  statute,  and 
against  public  morals,  which  the  statute  sought 
to  protect.  The  reasouing  of  the  court  ia  in 
8tr active,  and,  as  it  seems  to  as,  concltistve. 
At  the  common  law  fox  buntin?  and  shooting 
pieeons  from  a  trap  wore  equally  lawful,  and 
if  fox  hunting,  in  the  circumstances  stated,  is 
probibtted,  so.  too,  is  shooting  at  captive 
pigeons  liberated  from  a  trap.  In  the  Norlb 
Caroliua  case  the  facts  were  identical  with  the 
facts  in  this.  Indeed  the  agreed  statement  of 
facris  in  .this  record  seems  to  have  been  copied 
literally  from  the  special  verdict  in  that  case, 
with  such  changes  only  as  were  necessary  as 
to  tbe  name  of  the  club  and  the  county,  and 
using  tbe  word  "doves"  in  this  stitement 
instead  of  "pigeons"  in  the  special  verdict. 
Tbe  North  Carolina  statute,  unlike  the  others 
quoted,  contains  tbe  same  deOniti  'U  of  "tor- 
ture/' "torment,"  and  "cruelly"  as  does  our 
statute,  and  the  decision  there  was  that  the 
statute  was  violated. 

The  bolding  of  the  Massachusetts  and  North 
Carolina  courts  is.  in  our  judgment,  not  only 
warranted  under  their  respective  statutes,  but 
is  in  harmony  with  the  advance  in  enlightened 
public  opinion  at  this  day  as  to  the  protection 
of  dumb  animals,  which,  we  think,  was  un- 
questionably within  the  contemplation  of  the 
legislative  mind  at  the  time  of  the  enactment 
of  our  statute.  Indeed,  it  would  seem  that  the 
language  of  our  statute  is  too  plain  for  con- 
struction. In  the  North  Carolina  statute,  like 
OUT9.  tbe  words  "torment."  *  torture,"  and 
"cruelty"  include  every  act  whereby  unneces- 
sary or  unjustifiable  pain  or  suffering  is  caused. 
The  shooting  of  wUd  animals  in  the  forest  igid 


fishing  in  the  streams  do  not  come  within  tha 
statute.  We  have  other  laws  covering  thesa 
things,  and  they  are  permitted  at  certain 
seasons  of  tbe  year.  Bvery  act  that  causes  pain 
and  suffering*  to  animah  is  not  prohibited. 
Where  the  end  or  object  in  view  is  reasonable 
and  adequate,  the  act  resulting  in  pain  \%  in  the 
sense  of  the  statute,  necessary  or  justifiable,  as 
where  a  surgical  operation  is  performed  to  save 
life,  or  where  the  act  is  done  to  protect  life  or 
property,  or  to  minister  to  some  of  the  necessi- 
ties of  man.  But  the  killing  of  captive  doves 
as  they  are  released  from  a  trap,  mcrelv  to  im- 
prove one's  skill  of  marksmanship,  or  for  sport 
and  amusement,  though  there  is  no  specific  in- 
tention to  inflict  pain  or  torture,  is.  within  the 
meaning  of  this  act,  unnecessary  and  unjustifi- 
able. The  same  degree  of  skill  may  otherwise 
be  readily  acquired,  and  so  there  was  no  neces- 
sity for  tbe  shooting  of  these  doves.  Other  ra- 
tional sport  and  amusement  are  wihin  easy  ac- 
cess of  tbe  gentlemen  of  the  Country  Club,  and 
so  the  avowed  object  of  this  shooting  is  neither 
adequate  nor  reasonable,  hence,  under  this 
act,  unjustifiable. 

Where,  as  here,  the  acts  charged  are  admit- 
tedly done,  not  to  furnish  food,  but  merely  for 
the  sport  and  amusement  of  the  defendant 
and  his  associates,  the  facts  clearly  bring  the 
case  within  the  ban  of  the  statute,  in  contem- 
plation of  this  law,  the  pain  and  suffering 
caused  by  such  acts  are  disproportionate  to  the 
end  sought  to  be  attained,  and  furnish  no 
adequate  or  reasonable  excuse  for  the  acts 
which,  to  be  necessary  or  iustiflable,  must  be 
prompted  by  a  worthy  motive  and  a  reasonable 
object. 

The  judgment,  for  the  reaea/ie  giten^  u  af- 
firmed. 

Rehearing  denied, 
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J.  W.  POWLEa 
(WKy.lOS.) 

1  •  A  license  law^  reqnlriBg^ »  fbe  of  $60 
for  »  dru||^gist*a  license  to  sell  intoxicntlosr 
liquors  less  than  a  quart  on  a  physlclan^s  prescrip- 
tion, and  |p  greater  quantities  not  to  be  drunk 
on  the  premises.  Is  an  exercise  of  police  power, 
and  not  of  the  power  of  tajutloo. 

8.  A  statnte  prohibitinfl^  a  dm^sist  to 
soil  int03Kicatinfl^  liqnors  in  quantities  less 
than  a  quart,  even  for  medicinal  purposes,  with- 
out a  physician^  presort«»tlon.  Is  not  an  unuonsti« 


tutlonal  restraint  upon  lawful  business,  hot  Is  a 
valid  exercise  of  police  power. 

(November  »,  IBM.) 

A  PPEALby  the  Commonwealth  from  a]adf> 
il     ment  of  the  Circuit  Court  for  Jefferson 
County  in  favor  of  defendant  in  a  prosecution 
against  him  for  selling  intoxicating   liquors 
without  a  license.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr,  W»  J.  Hendrick  for  appellant 
Meure,  Knott  A  Edelen  for  appeUea 

Haaelviflfg^,  J.,  delivered  the   opinion  of 
the  court: 
The  appellee,  Fowler,  was  indicted  for  sell- 


NoTa.~A  state  statute  reqnfrlnff  a  drugfirl8t*s  li- 
oenee  for  tbe  use  of  Intoxlcatinir  liquors  in  com- 
pounding prescriptions,  altbough  the  druffgrist  al- 
ready has  a  pharmaclst*8  license.  Is  held  by  tbe 
Supreme  Court  of  the  United  States,  in  Gray  v. 
Conneotlout,  lS0O«AT4»S0L.ed.80,tot>e  constitu- 
tional. 
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For  some  authorities  on  tbe  police  power  to  reff« 
ulate  sales  of  Intoxicating  Uquors,  see  luAes  to  State 
V.  Creeden  (Iowa)  7  L.  R.  A.  20S,  and  Tragesser  v. 
Gray  (Md.)  9  L.  R.  A.  780. 

As  to  the  limit  of  tbe  amount  of  license  fees  in 
general,  see  noU  to  State,  Toi,  v.  French  (Mont.)  SO 
L.B.  A.41& 


regletered  phftrmacfst,  regularly  eoeaged  Id 
bUHinpss  as  a  retail  aud  prescription  drug^t, 
to  goad  taitb,  In  LnuliTJlle,  Eenluckj,  boM  as  a 
mediciae,  at  bU  drug  store,  one  plat  or  vbU- 
key.  to  R.  H.  Tbom[igi>i],  at  Ibe  lime  and  fn 
the  msDner  cbarjied  Id  tbe  indlctnient;  tbat 
the  wblakej  wat  bougbt  In  good  fallb  to  be 
UBed  ax  a  medldne;  tbat  tbe  defetidaat  had  not 
procured  auy  license  to  tell  llquotl  in  any 
quantiiy,  except  as  required  by  ihe  statutes  of 
tbe  Dnlled  Biales,  to  lell  eucb  liquors  by  retail; 
tbat  Ibe  wbUkey  ao  sold  bad  not  beea  pre- 
acribed  aa  a  medicine  by  any  re^lar  prattic- 
Ingpfayaldan;  and  ibat  splrltaous  llqunn,  !□- 
clumag  wbiskey  aod  tbe  various  kinds  of 
ivtne9,  are  useful  and  necessary  medicines  In 
tbe  (reatmeiit  of  dlaeaae,  and  prescribed  and 
recom mended  aa  aucb  by  all  standard  aurbori 
tfea  on  pbarraacology  and  tbe  materia  medicn, 
and  kept,  sold,  and  dispensed  by  druggists 
every  wbere  asofBctoal  medlciaea.  Tbe  provl 
tktDS  of  tbe  law  alleged  to  bave  been  violated 
■re  BH  follows:  "Before  engaging  In  any  occu- 
pation or  selling  aiiy  article  Darned  la  this  and 
S  4220  (relating  to  peddlera),  tbe  persoa  desir- 
ing to  do  BO  sball  procure  license  and  pay  Ibe 
tax  ibcreon  aa  fotioirs:  ...  To  persons 
who  are  drugsisls  in  good  faltb.  to  retail  spir- 
ttuous  and  Tlnoua  liqUoia  at  tbe  drug  slore  In 
quantities  Dot  less  tban  a  quart,  the  bqiiiv  not 
to  be  drunk  OD  tbe  premises  or adjai^nlibereto, 
•Dd  to  sell  in  quantllleB  ieaa  tban  a  quart,  for 
medicinal  purpoeei  Only,  on  the  prcHcriplion 
of  a  regular  practicing  physJclaD,  $C0.  Ky. 
8ut.  i^  4224.  Bo  Diach  of  the  <  onititulioa 
aa  is  supposed  to  affect  tbe  quealion  coD- 
•ista  of  a  portion  of  S  181,  and  reads  as 
follows:  "The  general  asaembty  may,  by 
general  lawa  only,  provide  for  the  pavmcDt 
of  license  feea  od  franchiat's.  stock  for  breed. 
Ing  purposes,  the  various  trades,  occupations, 
8Dd  ptofi-ssiona, or  a  special  or  excite  tai."  The 
learned  judee  below.  In  detenoiniog  tbe  ques- 
UoD  said:  "Itlsevldeni  tbat  under  tbeconslhu- 
tionnl  provision  aforesaid  tbe  legislature  would 
have  the  power  to  provide  a  license  fee  upon 
druggists  as  a  protesBlon,  or  a  special  tax  upon 
tbem  as  a  class,  or  sd  excise  lai  upon  tbeir  sales 
of  commodltyi  but.  If  we  follow  tbe  tnterpre- 
lation  given  to  a  certain  provialm  of  tbe  old 
ConsiitutioD,  then  It  Isclearthat  Ihe legislainre 
would  not  bave  the  power  to  select  one  special 
commodity  sold  by  a  druggiat,  and  legislate  in 
r^ard  thereto  bylmpoaine  conditions  upon  a 
nle  of  tbat  ooromodllT,  when  made  by  a  drag- 
giat,  dlffereot  from  wbat  It  Imposed  npoD  any- 
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tioD  proper,  any  particular  commodity  In  ibe 
line  of  articles  which  tbe  drufKist  may  bandle, 
aa  such.  In  Ihe  prosecution  of  bis  calling,  or 


in  tbecanductotbisbusiDevasa  wbole. 
then  the  learned  Judge  li  rigbi  In  saying  tbat 
Ibis  court  has  condemned  such  a  process  of  tax- 
ation. Tbe  legislature,  after  taiiof;  tbe  w  bole, 
cannot  again  tax  theparts.  It  could  not  tax  the 
occupation  of  tbe  pharmacist,  and  Ibeo  lax  bim 
for  flllinc  each  prescrlptloo,  any  more  than  be 
could  tax  tbe  ptoCesslnn  of  tbe  lawyer,  and  Iben 
tax  bim  foreach  case  be  might  engage  In.  Tbfa 
would  be  such  an  arbitrary  method  df  t«ia- 
tion  aa  to  be  Id  violation  of  tbe  bill  ot  righta. 
tio  with  respect  to  tbe  legal  principle.  £» 
pre*gio  unt'v*  ett  exeluiio  eUUnat.  The  Con- 
■litutioD  baviDg  designated  tbe  subjects  of  tax- 
ation, and  tbe  metbods  to  be  adopted  in  tbe  im- 
position and  collection  of  the  laxes,  no  cotwtl- 
lutlonal  authority  for  the  exercise  of  tbe  power 
ot  taxation  can  be  found  outside  of  tbat  instru- 
ment Tbe  former  Conatilullon.  It  will  l>e  re- 
membered, made  no  provimon  aa  to  laiation, 
to  nomine:  but,  as  tbe  power  to  tax  Is  inbe'Cnt 
to  sovereignty,  do  difficulty  was  experienced 
on  that  account.  Tbe  prewnt  Instroment  hat 
provided  in  sections  preceding  ^  181  a  system 
for  tbe  impositton  and  collection  of  an  ad 
valorem  lax  only,  and  In  tbat  section  under  tbe 
guise  of  llceDse  fees,  it  provides  (or  ■  tajc  on 
francbises.  etc  But  to  do  coDstitutional  pro- 
vision OD  tbe  snbject  of  taxailoD  does  tbe  act 
imposing  tbla  alleged  tax  on  druggiats  for  sell- 
ing a  particular  commodilyconform.  Andif  re- 
erilwl,  therefore,  as  a  re  venue 'statute,  it  must 
held  inoperative  and  Invalid.  We  are  con- 
vinced, however,  thai  tbe  act  under  conaldera- 
tlon  was  not  Intended  at  a  revenue  measure, 
and  its  passage  wax  in  do  sense  In  virtue  of 
tbe  constitutional  power  of  levying  laiea.  It 
is  simply  tbe  exercise  of  the  ordinary  police 
power  of  tbe  government.  Tbla  power  is  not 
defined  In  tbe  ConstltutioD,  or  lis  extent  ia 
terms  limited.  It  could  not  well  be  tbe  anb- 
Ject  of  inflexible  legal  definition  or  restriction; 
certainly  Is  tbe  extent  of  Its  exercise  left  un- 
affected by  tbote  sections  of  Ibe  Constitution 
proviiilng  ways  and  means  for  tbe  subaiateDce 
of  tbe  state  bj  proreas  of  taiatloo.  It  is  sot 
above  or  beyond  tbe  Constltutioo,  bowever. 
and  the  quettloa  li,  b  what  respect,  tt  aay, 
doe*  the  act  under  eootideratioD  violate  uij 
right  guaranteed  to  the  druggist  under  tbe 
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g^ist  and  pbariuacist  compound  tbeir  mediciDeB. 
Ajod  if,  by  reason  of  shysters  aod  quacks,  an 
injured  people  demaod  protection,  or  if,  be- 
caujse  ill- behaved  drugi^ists  or  pretended  phar- 
macists debauch  the  public  morals  by  dealing 
out  intoxicating  liquors  and  nostrums  as  bever- 
ages, yet  the  pursuit  of  these  callings  cannot  be 
prohibited.  The  innocent  and  honest  druggist 
cannot  be  restrained  of  his  liberty  by  reason  of 
the  dishonest  practices  of  others.  His  pursuit, 
being  in  itself  harmless,  and  indeed  useful,  and 
capable  of  being  conducted  without  harm  to 
the  public,  cannot  be  prohibited,  and  this  is 
true  of  every  legitimate  act  going  to  make  up 
and  constitute  his  trade  or  profession.  It  is  as 
true  of  his  right  to  fill  a  prescription  for 
whiskey  as  a  medicine  at  it  Is  of  his  right  to  fill 
one  calling  for  calomel.  As  said  by  this  court  in 
8arrls  v.  Ckm,  83  Ky.  832,  "The  power  of  the 
legislature  to  prohibit  the  prescripiion  and  sale 
of  liquor  to  be  used  as  a  medicine  does  not  ex- 
ist, and  its  exercise  would  be  as  purely  arbi- 
trary as  the  prohibition  of  its  sale  and  use  for 
religious  purposes."  But  to  prevent  or  lessen 
the  abuses  which  experience  has  demonstrated 
will  likely  follow  the  traffic  in  whiskey,  in  any 
form,  the  state  may  place  watches  over  it;  may 
enact  all  sorts  of  police  regulations;  may  re- 
quire licenses,  and  establish  strict  official  in- 
ipection  and  police  surveillance.  The  effi- 
ciency of  the  license  system,  as  fairly  attaining 
the  supervision  aimed  at.  is  attested  by  com- 
mon experience.  The  officers  of  the  law,  by 
a  mere  inspection  of  the  records,  may  at  once 
know  where  the  business  is  followed  as  to 
which  their  supervision  and  oversight  are 
needed.  We  are  concerned,  however,  not  with 
the  wisdom  of  the  plan,  but  rather  with  the 
exercise  of  the  power. 

The  power  to  enact  the  present  statute  with 
respect  to  druggists,  so  far  as  requiring  them 
to  obtain  a  license,  and  pay  therefor  the  sum 
Indicated,  before  they  may  sell  spirituous  and 
vinous  liquors  by  the  quart,  and  therefore  as  a 
beverage,  will  probably  not  be  denied.  At 
least,  there  is  n(^  discussion  of  this  phase  of  the 
question  in  the  exhaustive  brief  of  counsel,  or 
was  there  in  oral  argument  The  contention  is 
that  as  the  sale  of  whiskey  as  a  medicine  is 
harmless,  and  indeed  often  useful  and  neoes- 
lary,  it  is  not  within  the  legislative  competency 
to  prohibit  it,  that  to  do  so  is  in  violation  of 
natural  rieht.  We  may  readily  concede  these 
premises,  Dut  it  does  not  follow  that  the  law 
in  question  violates  any  natural  right  It  does 
not  prohibit  the  sale  as  a  medicine,  except  on 
the  condition  that  it  be  made  on  the  prescrip- 
tion of  a  regular,  practicing  physician, — a  con- 
dition, we  think,  entireW  reasonable,  and 
clearly  within  the  power  of  the  legislature  to 
impose.  May  the  patient  who  wants  the 
whiskey  diagnose  his  case,  or  may  the  trades- 
man who  has  the  gooda  to  sell  prescribe  the 
medicine?  Certainly,  in  such  event,  the  effort 
to  restrain  at  all  the  use  of  intoxicants  would 
be  rendered  entirely  futile.  It  has  long  been 
the  settled  policy  of  this  state,  and  indeed  of 
every  state  in  the  Union,  to  confine  the  sale 
of  intoxicants,  when  made  in  small  quantities, 
to  druggists  and  physicians,  to  be  used  as  a 
mpdicine.  Chm,  v.  Reynolds,  89  Ky.  147  and 
150.  It  if  in  the  line  of  the  physician's  pro- 
fession to  prescribe  medicines, — not  in  that  of 
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the  drug&ist  or  pharmacist.  It  is  no  interfer- 
ence with  the  business  of  the  latter  that  the 
right  to  so  prescribe  is  confined  to  the  physi- 
cian. It  is  true  the  agreement  in  the  case  at 
hand  recites  that  spirituous  liquors  iucluding 
whiskey,  are  kept,  sold,  and  dispensed  by  drug- 
gists in  good  faith,  everywhere  as  officinal 
medicines.  But  if  a  druggist  may  sell  off  his 
stock  in  trade,  of  which  whiskey  is  a  part, 
merely  because  his  customer  calls  for  it  as  an 
officinal  medicine,  why  may  not  the  grocer  sell 
his  whiskey  and  wines  for  culinary  purposes? 
It  is  certainly  as  harmless,  if  not  as  benevolent, 
to  furnish  the  necessary  ingredient  of  a  palat- 
able mince  pie,  as  to  administer  to  the  wants  of 
the  indisposed.  Counsel  may  say,  however, 
that  while  the  power  to  prohibit  is  not  in  terms 
conceded  to  the  legislature,  under  the  princi- 
ple announced,  yet  if  the  obtainment  of  the 
license,  and  payment  of  the  required  fee  there- 
for, ure  made  conditions  precedent  to  the  sale 
of  whiskey  for  the  purposes  named,  it  is  in  ef- 
fect the  power  to  destroy  or  prohibit.  The 
answer  is,  however,  that  it  does  not  in  fact  pro- 
hibit save  on  legitimate  and  reasonable  condi- 
tions. It  rest  rams  only,  and  that  is  precisely 
the  end  aimed  at  by  snch  legislation.  The  im- 
position of  a  license  fee  in  this  case  does  not 
differ  from  all  license  laws  which  confer  spe- 
cial privileges  on  fit  and  competent  persons 
making  applications  therefor.  Druggists  and 
physicians  are  deemed  suitable  persons  to  in- 
trust with  this  power,  harmless  in  itself  and 
useful  to  mankind,  but  dangerous  when  exer- 
cised without  restraint  and  proper  supervision. 
So  may  an  engineer  be  prohibited  from  run- 
ning an  engine,  save  upon  the  condition  that 
he  obtain  a  license  after  examination.  An  at- 
torney may  not  practice  his  profession  until 
his  knowledge  touching  the  law  may  be  known 
of  all  men,  through  the  certifications  of  his 
license.  Likewise,  a  physician  must  exhibit 
his  diploma  as  the  evidence  of  his  fitness  to 
follow  his  profession.  Has  it  ever  been  argued 
that  this  requirement— one.  too,  in  the  nature 
of  a  condition  precedent  to  the  pursuit  of  the 
calling — is  an  abridgement  of  the  natural  right 
of  the  engineer  or  lawyer  or  doctor  to  follow 
the  calling  of  his  choice?  But  by  the  law  in 
question  no  man  is  prohibited  from  following 
the  occupation  of  a  druggist  or  selling  whiskey 
as  a  medicine,  at  the  law  requires.  His  per- 
sonal liberty  is  in  no  true  sense  restrained  by 
the  demands  of  the  statute.  Whether,  under 
the  guise  of  a  license  tax,  but  which  is  laid  in 
the  exercise  of  the  power  of  taxation,  and  for 
revenue  purposes,  the  right  of  these  necessary 
factors  in  society  to  continue  their  respective 
callings,  can  be  made  to  depend  on  the  pay- 
ment of  the  levy,  is  a  question  not  necessary 
to  decide.  Should  such  a  license  fee  (we  mean 
one  exacted  as  a  means  of  police  regulation)  be 
imposed  as  would  be  so  outrageously  unrea- 
sonable as  to  amount  to  prohibition,  and  go 
beyond  the  probable  cost  of  regulation,  the 
courts  could  interpose,  on  the  principles  an- 
nounced. 

The  conduct  of  an  Innocent  and  nseful  busi- 
ness  is  not  made  criminal  by  the  statute  im- 
posing a  fine  on  the  druggist  for  violating  the 
law  requiring  a  licens<f  for  making  sales  of 
spirituous  liquors.  It  is  this  feature  of  his 
business  which  brings  him  within  the  over- 
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sfgbt  and  under  tbe  coTitrol  of  the  police 
power  of  the  state,  and  ^hicb  power  may  be 
thus  exercised  as  a  means  of  preventing,  or  re- 
ducing to  a  minimum,  tbe  threatened  barm  to 
public  morals.  Mucb  baa  been  written— and 
this  feature  ia  urged  wiib  warmth  by  distin- 
guished counsel — on  tbe  bard  ships  liable  to  be 
inflicted  in  particular  instances  by  reason 
of  tbe  requirement  of  a  prescription.  A 
man  is  stricken  down  In  the  street  by  a  fall- 
ing timber,  and  whiskey  will  relieve  bim.  A 
woman  is  seized  with  convulsions,  and  brandy 
will  save  ber.  A  child  la  bitten  by  tbe 
deadly  copperhead,  and  alcobol  in  some  form 
Is  a  specific.  Tbese  harrowing  incidents,  if 
tbey  prove  anything,  would  require  that  in- 
toxicants should  be  free  for  all,  and  kept  in 
convenient  places  for  such  emergencies.  We 
might  answer  that  these  individual  bardsbips 
are  indeed  rare,  and  that  tbe  greatest  good  to 
the  greatest  number  is  the  controlling  principle 
of  tbe  law.  But  the  old  illustration  given  by 
Mr.  Blackstone  affords  tbe  better  answer:  An 
old  law  provided  "that  whosoever  drew  blood 
In  tbe  street  should  be  punished  with  tbe  ut- 
most severity."  A  person  fell  in  a  fit,  and  a 
surgeon  opened  a  vein,  and  drew  blood  in  the 
street.  Here  was  a  clear  violation  of  tbe  let- 
ter of  tbe  law,  and  yet,  from  that  day  to  this, 
it  hns  never  been  considered  aa  a  violation  of  the 
spirit  of  the  law. 

The  statutes  of  tbe  yarious  states  on  tbe  sub- 
ject under  discussion  are  not  similar,  and  it  is 
therefore  difticult  to  find  cases  directly  in  point. 
Very  few,  if  any,  however,  are  repugnant  to 
the  views  we  have  expressed,  and  the  ereat 
bulk  of  them  fortify  our  position.  In  Wright 
V.  Peopie,  101  111.  126,  it  was  held,  under  a 
statute  somewhat  similar  to  ours,  that  *'tbe 
sale  of  intoxicating  liquor  in  less  quantity  than 
one  gallon  by  a  regular  druggist,  even  if  it  be 
in  good  faith  for  medical  purposes,  without  a 
license  or  permit  to  do  so  from  the  proper  muni- 
cipal authorities,  is  prohibited  by  our  statute, 
and  any  druggist  .  .  .  who  shall  so  sell  the 
same  without  license  is  liable  to  iudictment, 
though  the  liquor  is  bought  and  sold,  and  in 
fact  used  solely,  for  medicinal  purposes."  Tbe 
words  of  the  statute,  "whoever  not  having  a 
license."  etc.,  "shall  sell,"  were  unqualified, 
and  without  any  exception  or  limitation  what- 
ever as  to  any  class  of  persons  or  cases.  The 
same  argument  made  here,  as  to  the  violation 
of  natural  right,  and  the  probable  hardships, 
was  made  in  that  case.  The  court  said:  "But 
let  it  be  once  understood  that  the  druggist  or 
other  tradesman,  merely  because  bis  chief 
business  is  confined  to  trafiicin  other  classes  of 
merchandise,  may  retail  intoxicating  liquors 
ad  libitum  BO  long  aa  he,  in  good  faith,  sells 
for  some  legitimate  purpose  other  than  as  a 
mere  beverage,  tbe  chief  safeguard  which  the 
law,  as  now  understood,  throws  around  the  sub- 
ject, will  soon  be  frittered  away,  and  the 
doors  thrown  wide  open  to  all  manner  of  frauds 
and  evasions  of  tbe  law,  which  would  bid  de- 
fiance to  the  highest  degree  of  waichfulness 
and  dilicenoe  the  officers  of  the  Viw  could  pos- 
sibly bring  to  the  official  discbai^e  of  their 
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duties,  in  endeavaring  to  enforce  the  law  on 
tbe  subject."    To  tbe^same  effect  is  tbe  case  of 
Noecker  v.  PeopU,  91  111.  494.     In  the  InUtri- 
cating- Liquor  Caas,  25  Kan.  751,  87  Am.  Rep. 
284  (Brewer,  J.),  tbe  syllabus  is:    "A  statuta 
prohibited  the  sale  of  intoxicating  liquors,  save 
by  licensed  druggists,  for  certain  excepted  pur- 
poses,—held  const itutionat"     In  Re  RutM,  82 
Iowa,  253.  tbe  court  saya:    "It  has  been  found 
that  tbe  health  and  lives  of  the  people  demand 
that  a  few  licensed  persons  be  empowered  to 
sell  these  liquors  for  lawful  purposes,  and  tlist 
all  others  be  forbidden  to  deal  in  them.    Of 
those  who  are  authorized,  tbe  law  requires  sat- 
isfactory proof  of  good  moral  charaoter.    la 
this  respect  it  differs  not  from  all  license  laws 
which  bestow  privileges  upon  fit  and  proper 
persons  making  application  therefor.    These 
laws  ha ve  always  been  sustained.**    In  Wcodt  v. 
State,  86  Ark.  86,  88  Am.  Rep.  22.  tbe  sututc 
considered  provided  that  it  should  be  unlawful 
for  any  person  to  sell  intoxicating  liquors  'is 
any  quantity  or  for  any  purpose  whatsoever, 
without  first  procuring  a  license  from  the  couotj 
court  of  tbe  county  in  which  such  sale  is  to  be 
made,  authorizing  such  person  to  exercise  such 
privilege,**  etc.    It  was  assreed  that  tbe  defend- 
ant, Woods,  was  a  druggist,  and  "sold  as  a 
medicine  and  upon  the  prescription  of  a  prac- 
ticing physician  of  said  town  to  one  T.  C.  Mil- 
ler, a  half  pint  of  whiskey;  that  the  same  was 
bought  for  and  used  as  medicine;  that  whiskey 
is  otten  prescribed  bv  physicians,  and  used 
with  beneficial  effect  in  the  treatment  of  dis- 
ease; and  that  the  defendant  did  not  have  a  li- 
cense from  the  county  court  to  sell  liquors.* 
Tbe  court  held  that  the  defendant,  though  i 
druggist,  could  not  lawfully  sell  such  apiriis. 
even  as  a  medicine,  upon  the  prescription  of  s 
physician.    Kr.   Tiedeman,  in  his  work  oo 
Limitations  of  Police  Power  (§  102).  lays  it 
down,  in  substance,  that  when  the  occupatioo 
or  business  is  not  inherently  harmful,  or.  in 
Other  words,  where  it  is  possible  to  conduct  it 
without  barm  to  tbe  public,  its  prosecuiioo 
cannot  rightfully  be  prohibited,  but  license* 
may  be  required,  and  the  most  rigid  system  of 
p(ilice  inspection  be  established. 

We  need  hardly  add,  in  conclusion,  that  we 
cannot  hold  this  or  any  law  Invalid  for  tbe  rea- 
son simply  that  it  violates  our  notions  of  Jus- 
tice, or  is  oppressive,  or,  in  the  opinion  of  many, 
is  not  required  or  authorized  by  public  neces- 
sity. The  remedy  for  unwise  or  unjuist  legis- 
lation is  not  to  be  provided  b^  tbe  iudiciar^. 
In  tbe  language  of  Chief  Justice  Robertaon  la 
IjmisviUe  v.  Hyatt,  2  B.  Mon.  177,  'it  does 
seem  to  us  that  we  should  be  Justly  chargeable 
with  wandering  from  the  appropriate  sphere 
of  the  Judiciary  department,  were  we,  by  a 
subtle  elaboration  of  abstract  principlea  and 
metaphysical  doubts  and  difficulties,  to  en- 
deavor to  show  that  such  a  power  may  lie  ques- 
tionable, and  on  such  unstable  and  unjudicial 
ground  to  defy  and  overrule  the  public  will  as 
dearly  announced  by  the  legislative  organ.* 
The  as  reed  fHCts  in  this  case  are  sufficient  to 
sustHin  a  conviction,  and  thejudgment  is  rerttmi 
for  proceedings  consistent  with  Uus  opiiiiioa. 
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1.  The  fkllfire  of  a  statute  to  provide 
eompensatioii  by  way  of  interest  from  the 
date  of  the  paper  takiov  or  formal  taklnir  of 
land  by  eminent  domain  to  the  date  of  actual  en- 
try and  taking  of  possession  does  not  make  Che 
statute  unooQstltational  as  failing  to  proylde 
reasonable  compensation. 

8.  The  fltet  that  interest  at  4  per  eeat 
only  Is  allowed  by  statute  for  delay  in  pay- 
ment of  damages  assessed  tn  an  eminent  domain 
co^e,  wnUe  the  ireneral  rate  of  Interest  was  estab- 
Itebed  by  law  at  6  per  cent,  does  not  make  the 
statute  unoonstltutlonaL 

(September  4, 1891) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Middlesex  County  for  the  opio- 
ioo  of  the  full  court  of  a  suit  brought  to  in- 
validate proceedings  which  had  been  taken  to 
acquire  land  for  a  public  park.     DismiMed, 

The  facts  are  stated  in  the  opinion. 

Me9sr%.  Feliz  Rackemann  and  Francis 
V.  Batch  for  plaintiffs. 

Messrs.  Robert  M.  Morset  Gttbert  A. 
A*  PeTey»  and  Charles  £.  Hellier,  for  de- 
fendants: 

The  presumption  of  law  ia  that  legislative 
acts  are  constitutional,  and  the  burden  is  on 
the  plaintiffs  1o  show  that  the  act  in  question 
18  a  plain  and  palpable  violation  of  the  Con- 
stitution. 

Opinion  cf  ikt  Jfistices,  8  Gray,  21;  Com.  v. 
Ptoplt^s  Five  Cents  8av.  Bank,  5  Allen.  428. 

It  is  within  the  power  of  the  legislature  to 
determine  in  a  given  case  what  is  '^reasonable 
compensation;"  and  the  court  will  not  under- 
take to  declare  its  enactments  inoperative  un- 
less it  is  manifest  that  reasonable  compensa- 
tion is  not  provided. 

Minot  V.  Winthrop,  162  Mass.  118,  26  L.  R 
A.  259;  Oonneeticut  Mui,  L,  Ins.  Co  v.  Com. 
188  Mass.  161;  I/ozen  v.  Essex  Co.  12  Cush. 
475;  Talbot  v.  Hudson^  16  Gray,  417;  Morley  v. 
r.aks  Shore  db  M.  8.  E.  Co.  146  U.  8.  162,  86 
L.  ed.  925. 

The  provision  that  interest  shall  he  comput- 
ed from  the  date  of  actual  entry  as  distin- 
guished from  that  of  the  formal  paper  taking 
18  constitutional. 

FYazer  v.  Bigelow  Carpet  Co.  141  Mass.  126; 
EdmandsY.  Boston,  108 Mara.  585. 

A  continuance  of  occupation  by  a  vendor 
after  conveyance  executed  without  any  agree- 
ment will  not  raise  an  implied  tenancy  nor  ren- 
der him  liable  to  an  action  or  use  and  occu- 
pation. 

Ttto  V.  Jones,  18  Mees.  A  W.  12;  Preston  y. 
Hawley,  101  N.  Y.  586;  Boston  ▼.  Binney,  11 


Pick.  1,  22  Am.  Dec.  858;  Bancroft  r,  Oan^ 
bridge,  126  Mass.  488. 

Even  if  the  provision  In  regard  to  interest 
was  unconstitutional  the  rest  oi  the  act  could 
be  enforced  as  a  constitutional  statute. 

The  provision  in  regard  to  interest  is  a  mere 
incident  to  the  main  purposes  of  the  statute, 
and  it  cannot  he  inferred  that  the  statute  would 
not  have  been  passed  if  it  had  been  assumed 
that  the  interest  clause  was  invalid. 

Warren  v.  CharUstown,  2  Gray,  84;  Com.  v. 
Clapp,  5  Gray,  100;  Com.  v.  Hitehings,  Id.  485; 
Com.  V.  Qagve,  158  Mass.  205,  10  L.  R  A.  442; 
FvUock  V.  Farment  Loan  db  71  Co.  158  U.  8. 
685,  89  L.  ed.  1125;  8taU  v.  Tuttle,  58  Wis.  45. 

Mortoiit  J.,  delivered  the  opinion  of  the 
court: 

The  ohjection  that  the  bill  should  be  dis- 
missed because  of  the  pendency  of  the  proceed- 
ings in  the  superior  court  has  not  been  pressed, 
and  ia  disposed  of  by  the  case  of  Moore  ▼. 
Sanford,  151  Mass.  285,  7  L.  R.  A.  151. 

The  plaintiffs  contend  that  the  statute 
under  which  their  land  was  taken  is  unconsti- 
tutional,— ^First,  because  it  does  not  provide 
compensation  by  way  of  interest  from  the  date 
of  the  paper  taking  to  the  date  of  the  actual 
entry  and  taking  of  posstssion;  and,  secondly, 
because  the  rate  of  interest  is  fixed  at  4  per 
cent,  instead  of  6.  See  Pub.  Stat.  chap.  77, 
%  8,  and  Id.  chap.  171,  §  8.  In  other  words, 
the  plaintiffs  contend  that  they  have  a  consti- 
tutional right  to  interest  at  6  percent  from  the 
time  of  the  formal  taking.  The  case  of  JBki' 
mands  v.  Boston,  108  Mass.  585,  seems  to  us 
decisive  of  this.  Aside  from  that,  we  should 
hesitate  to  say  that  a  statute  which  permits 
the  damages  to  be  assessed  as  of  the  date  of 
the  formal  taking,  but  postpones  interest  till 
possession  is  actually  taken,  does  not  provide 
the  * 'reasonable  compensation"  which  the  Con- 
stitution requires.  The  legislature  may  have 
considered,  as  was  said  In  tJdmands  v.  Boston, 
supra,  and  as  has  been  thought  elsewhere,  that 
the  use  of  the  land  would  compensate  the 
owner  for  the  delay  in  payment  Hamerdep 
V.  New  York,  56  N.  Y.  588;  DonneUy  v.  Brook- 
lyn, 121  N.  Y.  9;  Fiske  t.  ChesterfiOd,  14  N. 
H.  240;  PhiUips  v.  Simth  Park  Comrs.  119  Dl. 
626;  Chicago  v.  Palmer,  98  III  125;  Second 
Street,  66  Pa.  182.  If  it  did  not,  and  he  was 
put  to  trouble  and  expense  by  reason  of  the 
proceedings  prior  to  the  entry,  it  might  be 
competent  for  the  Jury,  as  was  suggested  in 
Edmands  v.  Boston,  supra,  and  as,  by  statute, 
may  be  done  in  the  case  of  highways  (Pub. 
Stat.  chap.  49,  g  14),  to  include  the  loss  thus 
occasioned  as  an  element  of  damage.  The 
rule  has  been  generally  laid  down  in  this  state 
that  the  landowner  is  entitled  to  interest  from 
the  time  of  the  taking,  because  compensation 
has  generally  been  regarded  as  due  and  pay- 
able then.  We  think,  however,  that  the  rule 
cannot  be  held  so  far  to  express  a  matter  of 


NOTB.— As  to  interest  on  an  award  in  a  oondem- 
nation  case,  see  also  Plum  v.  Kausas  City  (Mo.)  10 
L.R.A.87L 

For  Interest  on  sum  allowed  as  damages  In  gen- 
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era!,  see  note  to  Wilson  v.  Troy  (5.  Y.)  18  L.  B.  A. 
449. 

As  to  legislative  power  to  regulate  interest  upon 
a  Judgment,  see  note  to  Rockwell  v.  Butler  (Colo.) 
17  L.  B.  A.  611. 
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common  riffht  that  a  departare  from  It  by  the 
le^slature  id  a  statute  authorizing  a  takioff  by 
eminent  domain  would  render  the  statute  in 
which  it  occurred  wholly  or  partly  unconstitu 
tional.  In  the  highway  act  it  is  expressly  pro- 
vided that  interest  shall  be  payable  only  from 
the  date  of  actual  entry.  Pub  Stat.  chap.  49, 
g  14.  The  constitutionality  of  that  proyision, 
so  far  as  we  are  aware,  has  never  been  ques- 
tioned. There  can  be  no  doubt,  we  think,  that 
the  legislature  would  have  the  right  to  enact 
that,  as  between  vendor  and  purchaser,  the 
latter,  in  the  absence  of  any  contract  to  that 
elTect,  should  not  be  liable  for  interest  until  he 
entered  into  possession,  or  took,  or  had  the 
ri^ht  to  take,  the  rents  and  profits.  It  has  been 
held  that  a  taking  by  eminent  domain  is  in  the 
nature  of  a  purchase  by  the  public  Parks  v. 
Boston,  15  Pick.  198.  If  it  is,  then  it  is  ob- 
vious that  the  involuntatr  character  ef  the 
transaction  quoad  the  landowner  cannot  take 
away  the  right  of  the  legislature  to  deal  with 
the  question  of  interest,  as  in  the  case  of  other 
sales.  Be  PigoU,  L.  R.  18  Ch.  Div.  146. 
Further,  if  we  assume  that  the  damages  for 
taking  are  to  be  regarded  as  a  debt  (see  Fraser 
V.  Btgelow  Carpet  Co.  141  Mass.  126),  the 
right  to  interest  as  compenBatlon  or  damages 
for  the  detention  of  a  debt  is  not  an  absolute 
right  (1  Sutherland,  Damages,  2d  ed.  821).  At 
common  law,  interest  was  not  only  not  allowed, 
but  was,  it  seems,  unlawful.  Barl  Chesterfield 
V.  Jatisen,  1  Wils.  290;  Lowe  v.  WaUer,  2 
Dougl.  786,  740;  BoHnson  v.  Bland,  2  Burr. 
10:7, 1086;  Houghton  v.  Page,  2 1<.  H.  42,9  Am. 
Dec.  80: 1  Sutherland.  Damages,  2d  ed.  $  801; 
Sedgw.  Damages,  5th  ed.  286,  287;  7  Bacon, 
Abr.  Uiury,  264;  1  Pol.  A  M.  Hist.  Eng.  Law, 
109.  The  encumbrance  caused  by  the  formal 
takine  is  very  much  like  that  caused  by  a  con- 
templated takioff.  There  is  a  possibility  in 
either  case  that  the  object  in  view  will  not  be 
carried  ottt,~a  little  more  remote,  it  is  true,  in 
the  former  case  than  in  the  latter,  but  with  the 
advantage  to  the  landowner  in  the  former  case 
that,  whether  it  is  or  is  not,  he  gets  his  dam- 
ages, while  in  the  latter  he  does  not.  Further, 
Uie  involuntary  taking  does  not  put  the  land- 
owner in  any  worse  position  for  the  time  being, 
so  far  as  the  sale  or  use  of  his  property  is  con- 
cerned, than  he  would  be  put  in  by  a  volun- 
tary  contract  of  sale.  As  a  practical  matter,  it 
li  generally  understood  that  landowners  do 
not  lose  anything  at  the  hands  of  juries  be- 
cause of  the  involuntary  character  of  the  trans- 
action on  their  part. 

The  plaintiffs  further  contend  that  they  are 
entitled  to  interest  at  6  per  oent.because  that  was 
the  rate  established  by  general  law  at  the  time 
when  the  special  statute  was  passed  under  which 
these  proceedings  have  been  taken.  But  the  rate 
of  interest  is  a  matter  for  the  legislature, and  the 
same  power  that  established  it^can  alter  it,  and 
has  done  so  in  this  case.  We  know  of  no  con- 
stitutional provision  which  requires  a  uniform 
rate  of  interebt  in  regard  to  all  transactions. 
In  the  case  of  exceptions  adjudged  frivolous, 
interest  at  12  per  cent  may  l^e  awarded  on  the 
debt  or  damages.  Doubtless  there  are  other 
instances  of  exceptional  rates  to  be  found. 
Besides,  we  cannot  say  that  this  case  may  not 
mark  the  beeinning  of  a  legislative  policy  to 
allow  4  per  cent  hereafter  in  similar  oases.    We 
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certainly  cannot  say,  if  that  question  is  before 
U8,  that  4  per  cent  does  not  provide  reasoimbls 
compensation  for  the  delay  in  payment  of  Um 
damages  that  may  be  aas^sed. 
BiU  dismissed. 


James  DOYLE   Admr.,  etc..   of   Comeliot 
Doyle,  Deceased, 

FITCHBURG  RAILROAD  COMPAKY. 

0116  Mass.  4B&) 

1.  An  employee  of  a  railroad  eoBapswy 
la  to  be  reararded  sui  »  paawenger  white 
rldlDir  on  a  ticket  suob  as  to  tosued  only  to  em- 
ployees of  the  oompany  who  live  on  the  line  of 
the  road  elsewhere  than  at  the  place  of  employ- 
ment. 

8.  Aoontraetonthebaekofatleket  OD 
vrhich  an  emplojee  of  the  carrier  was 
traveling  as  a  paaseoffer  is  invalid  so  fiar  as  tt 
purports  to  exonerate  the  carrier  from  liahUitj 
for  its  neirUffeiioe  or  that  of  Its  servantSL 

(Septembers,  1B86.) 

EEOEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Middlesex  County 
made  during  the  trial  of  an  action  to  recover 
damages  for  the  suffering  caused  by  personal 
injuries  resulting  in  death  and  alleged  to  have 
been  caused  by  defendant's  negligence  which 
resulted  in  a  verdict  in  plaintiff's  &vor.  Oo«r- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Mr,  GeorM  A.  Torreyt  for  defendant; 

The  plaintiff's  intestate  was  bound  to  know 
the  conditions  upon  which  a  pass  was  given. 
This  presumption  is  one  of  law  and  cannot  bs 
refuted. 

Quimiif  T.  Boston  AM.ILCo.  160  Maaa.  865. 
6  L.  R.  A.  846;  Rogers  v.  Kennebec  8,   B.   Co.    ' 
86  Me.  261,  25  L.  R.  A.  491. 

What  right  has  a  court  of  justice  haTing  full 
judicial  power,  but  no  legislative  power,  to 
decide  that  a  contract  ia  void,  simply  on  the 
ground  that  in  the  opinion  of  the  court  it  is 
not  for  the  public  interest  that  contracts  of  thb 
nature  should  be  sustained. 

This  court  has  never,  since  its  earliest  days, 
assumed  any  power  of  this  kind. 

apringfleid  Bank  ▼.  Merrick,  14  Maaa.  821; 
Russell  V.  Ik  Grand,  16  Mass.  89;  Wheeler  v. 
RusseU,  17  Mass.  28L 

Inasmuch  as  the  statement,  in  the  case  of 
DojfU  V.  Fitefiburg  R.  Co.  162  Mass.  66,  25  L. 
R.  A.  157,  that  this  ticket  was  not  a  gratuity, 
was  unnecessary  to  the  decision  of  the  case,  we 
respectfully  ask  the  court  to  reconsider  that 
question,  if,  in  the  opinion  of  the  courts  it  be 
comes  necessary  to  the  dedaion  of  the  case  at 
bar. 

Whether  this  ticket  waa  a  gratuity  or  not. 

Note.— Another  ease  between  the  same  parties 
to  recover  for  the  wrongful  kilUna  of  the  intestate 
has  been  previously  reportea.  See  Doyle  ▼.  Fitoh- 
burg  R.  Go.  (Mass.)  26  L.  B.  A.  U7.  ThA  present 
case  Is  for  the  saflTering  endured  by  the  injured 
person  himself  from  the  injuries  which  after- 
wards resulted  in  deatb. 

As  to  tbe  etTect  of  stipulations  against  Uabllitr  io 
carrying  free  passengers,  see  note  to  Muldoon  ▼• 
Seattle  City  R.  Co.  (Wash.)  22  L.  R.  A.  7M. 
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the  ngreemcnt  upon  the  back  is  a  valid  agree- 
meot  aod  precludes  the  plaintiff  from  recovery. 

Nett  T<yrk  C.  R.  Oo.  v.  Locktooad.  84  U.  B. 
17  Wall.  857,  21  L.  ed.  627;  Grand  Trunk  B. 
Co,  v.  tiuntM,  96  U.  S.  ^\  24  L.  ed.  685. 

And  the  dicta  in  Qutm^  t.  Botton  A  M. 
R.  Co,  160  Mass.  866,  6  L.  R.  A.  846,  are  not 
Qow  or  ever  have  been  the  law  of  thia  oom- 
II  ion  wealth. 

BaU%  V.  Old  CdU>ny  JS.  Co.  147  Mass.  256; 
Grand  Trunk  R  Co.  v.  Steun$,  mpra;  Hill 
V.  Bo»iton,  n.  T.  dW.  R  Oo.  144  Mass  284; 
Hosmer  v.  (Hd  Colony  R  Co.  156  Mass.  506. 

Contracts  of  this  nature  are  considered  valid 
in  England. 

A UMtin  V.  Manchester,  8.  db  L.  R,  Co,  TXilt, 
J.  Q.  a  K.  8.  440;  MoCawUjf  v.  Fkimeu  R 
Co.  Jj.  R.  8  Q.  B.  57. 

Hean.  G.  L.  Mayberry^  and  T.  F* 
Ca.rey»  for  plaintiff: 

The  evidence  warranted  a  finding  that  the 
ticket  was  not  a  gratuity,  but  a  part  of  the 
compensation,  in  consideration  of  which  the 
plaintiff's  intestate  entered  and  continued  in 
the  defendant's  employment. 

DoyU  V.  Fitcfiburg  R  Co,  162  Mass.  66,  25 
L..  R.  A.  157. 

Under  the  decision  in  Quimby  v.  Boston  db 
.V.  R  Co,  150  Mass.  865,  5  L.  R.  A.  846,  it  was 
also  a  material  question  in  the  former  cose 
whether  the  ticket  was  a  gratuity.  For  the 
court  there  held  that  in  giving  a  gratuitous 
ticket  at  the  plaintiff's  solicitation,  the  railroad 
company  for  the  time  being  put  off  its  public 
employment  as  a  common  carrier  and  stood  to 
the  defendant  simply  in  the  position  of  a  gra- 
taitous  bailee. 

See  also  Com.  v.  Vermont  dtM.RCa,  108 
Maas.  7. 11  Am.  Rep.  801. 

In  cases  of  employment  as  between  master 
and  servant,  as  in  other  agreements,  a  custom 
may  ent^  into  and  become  a  part  of  the  con- 
tract, when  it  appears  that  it  was  known  to 
both  parties,  and  that  they  intended  to  contract 
with  reference  to  it  is  clear. 

Dodge  v.  Fawr,  15  Grav,  82;  CoUinM  t.  Kevi 
England  Iron  Oo.  115  Mass.  28;  Harmon  v. 
Salmon  F^Os  Mfg.  Oo.  85  Me.  447.  58  Am. 
Dec.  718;  Fraylor  ▼.  Sonora  Min,  Go,  17  Cal 
594;  Queen  r.  Stoko-vponTreni,  18L.  J.  Q.  B. 
K.  8.  117. 

Whether  the  agreement  is  made  in  view  of  a 
certain  proved  custom,  so  that  such  custom 
becomes  a  part  of  the  contract,  is  generallv  a 
question  of  fact;  the  presumption  oeing  that 
the  parties  did  act  with  a  view  to  a  custom 
which  is  uniform  and  known  to  both,  unless 
there  is  something  in  the  ezpresa  terms  of  the 
contract  inconsistent  with  it 

Clayton  v.  Oregson,  6  Ad.  A  El.  802;  Lowry 
V.  BuaseU,  8  Pick.  860;  Florence  Maeh.  Oo.  ▼. 
Daggett,  185  Mass.  582. 

Or  unless  there  is  something  in  the  nature  of 
tbe  custom  itself  which  shows  conclusively 
that  it  is  contingent  upon  the  will  or  judgment 
of  one  party,  or  that  it  ii  unreasonable,  or  con- 
trary to  law. 

TTiornton  t.  Suffolk  Mfg.  Co.  10  Cash.  876. 

Assuming  that  the  court  found  as  a  fact  that 
the  parties  entered  into  their  agreement  in  view 
of  custom/ and  that  it  became  a  part  of  the 
contract,  it  follows  that  the  ticket  was  not  a 
gratuity,  the  plaintiff's  intestate  was  not  a 
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gratuitous  passenger,  but  a  passenger  for  hire, 
and  the  defendant  stood  toward  him  in  the  re- 
lation of  a  common  carrier.  His  services  con- 
stituted a  good  cc  nsideration  for  the  ticket. 

Doyle  V.  Fitehhurg  R  Co.  162  Masa  66.  25  L. 
R.  A.  157;  Com.  v.  Vermont  A  M,  R  Co.  108 
Mass.  7,  11  Am.  Rep.  801;  Grand  Trunk  R 
Co.  V.  SUtene,  96  D.  8.  655,  24  L.  ed.  585; 
New  York  0.  R  Oo.  v.  Loekwood,  84  U.  8.  17 
Wall  857,  21  L.  ed  627;  Ohio  A  M.  R,  Go.  v. 
yiekless,  71  Ind.  271;  Cleveland,  P.  <§  A.  R 
Co.  V.  Ourran,  19  Ohio  St.  1,  2  Am.  Rep.  862. 

That  the  decisions  in  this  state  strongly  tend 
towards  the  doctrine  that  common  earners  of 
goods  cannot  by  special  contract  exempt  them- 
selves from  liability  for  damages  resulting  from 
their  negligence,  seems  clear. 

School  Diet.  V.  BoeUm,  H.  db  B,  R  Co,  102 
Mass.  552,  8  Am.  Rep.  502;  Squire  v.  New 
York  C.  R,  Co,  98  Mass.  289,  98  Am.  Dec.  162; 
Foneeca  v.  Ounard  8.  8.  Co.  158  Mass.  558, 
12  L.  R.  A.  840;  Hoadley  v.  Northern  Transp, 
Co.  115  Mass.  304.  15  Am.  Rep.  106;  Grace  v. 
Adame,  100  Mass.  505,  97  Am.  Dec.  117,  I 
Am.  Rep.  181;  Buckland  v.  Adame  Erp.  Co, 
97  Mass.  125,  93  Am.  Dec.  68;  Gravee  v.  Lake 
^hore  db  M,  S,  R,  Co.  187  Mass.  83,  50  Am. 
Rep.  282;  Hilly.  Boeton,  H.  T.  db  W.  R  Co. 
144  Mass.  284. 

The  weight  of  authority^  in  this  country  is 
greatly  in  favor  of  tbe  plaintiff's  contention. 

New  York  C.  R  Co.  v.  Locku>ood,  and  Grand 
Trunk  R.  Co.  v.  8teven$,  supra;  Ohio  db  M.  R 
Co,  V.  8elby,  47  Ind.  471,  17  Am.  Rep.  719; 
Rose  V.  Dee  .Moinee  Valley  R  Co  89  Iowa,  246; 
Cleveland,  P.  d  A.  R  0>.  ▼.  Curran,  eupra; 
Annas  v.  Milwaukee  dk  N.  R.  Co,  67  Wis.  46, 
58  Am.  Rep.  848, 57  Am.  Rep.  888,  note;  Penn- 

3iltania  R,  Co,  v.  Henderaon,  61  Pa.  815; 
aeobus  V.  8L  Paul  db  O.  R.  Oo.  20  Minn.  125« 
18  Am.  Rep.  860;  Missouri  P.  R  Oo.  t.  Ivy, 
71  Tex  400. 1  L.  R.  A.  500;  CarroU  v.  MU- 
souri  P.  R  00.96  Mo.  280,  67  Am.  Rep.  882; 
8agor  v.  P^nrtsmoutfi,  8.  db  P.  db  B.  R  Oo.  81 
Me.  228,  50  Am.  Dec.  659;  FUnn  v.  Phila- 
delphia,  W.  db  R  R  Oo.  1  Houst.  (Del.)  469; 
Kansas  City,  St.  J.  db  C.  B.  R  Oo.  t.  Simpson, 
80  Kan.  645, 46  Am.  Rep.  104;  Mobile  dbO.R 
Oo.  V.  Hopkins,  41  Ala.  486;  LonisviOe  db  N. 
B,  Oo.  ▼  Wynn,  88  Tenn.  880:  New  Orleans 
Mut.  Ins.  Co.  V.  New  Orleans,  J.  db  9.  N.  R 
Co.  20  La.  Aon.  802;  Madin  t.  BaUimors  db 
0,  R.  Oo.  14  W.  Ya.  180,  86  Am.  Rep.  748; 
Virginia  db  T.  R  Oo.  v.  Sayert,  26  Graft  828; 
Orndorff  v.  Adams.  Bacp.  Co.  8  Bush,  194,  96 
Am.  Dec.  207;  Taylor  v.  LiHle  Roek,  M.  R.  db 
T.  R  Oo.  ZB  Ark.  148;  Southern  Brp.  Oo.  v. 
Moon,  89  Miss.  822;  Swindler  v.  HiUinrd,  9 
Rich.  L.  286,  45  Am.  Dec.  788;  Berry  ▼. 
Cooper,  28  Oa.  548. 

8onie  of  the  courts  in  pas^^ing  upon  this  ques- 
tion have  drawn  distinction  between  different 
degrees  of  negligence,  and  have  held  that  car- 
riers might  properly  contract  for  exemption 
from  liability  for  orainary,  but  not  for  gross, 
neirl  i  srence. 

lUinois  C.  R  Oo.  v.  Read.  87  lU.  484,  87 
Am.  Dec.  260;  Biseell  v.  New  York  O.  B,  Co. 
29  Barb.  602. 

But  it  is  not  probable  that  this  court  will 
recognize  any  such  distinction. 

Quimby  v.  Botton  db  M.  B.  Oo.  150  Mass. 
865, 5  L.  R.  A.  840. 
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Morton,  J.,  deliyered  tbe  opinion  of  the 
court: 

Tbe  defendant  concedefl  that  in  view  of  tbe 
decision  in  Doyle  t.  Fitehburg  It  (X?.  162  Mass. 
66,  26  L.  R  A.  167,  tbe  plaintiff's  intesiale 
must  be  regarded  as  a  passenger;  but  be  con- 
tends tbat,  notwithstanding  what  is  there  said, 
the  ticket  was  a  gratuity,  and  be  bases  this 
contention  principally  on  tbe  difference  be- 
tween tbe  bill  of  exceptions  in  this  case  and  in 
that.  There  is  a  slight  difference,  it  is  true, 
between  the  two.  In  the  former  case  the  bill 
of  exceptions  sfated  that  the  tickets  were  issued 
only  to  employees  who  worked  in  Boston,  and 
lived  at  i<ome  other  place  on  the  line  of  the  road, 
and  "withoul  other  compensation  than  tbHt  the 
person  receiving  the  ticket  should  perform 
services  for  the  defendant  in  accordance  with 
the  terms  of  bis  employment"  In  this  case 
the  words  quoted  were  omiited.  In  other  re- 
spects tbe  two  bills  of  exceptions  are  alike. 
We  think  that  tbe  difference  is  not  important, 
and  that  it  fairly  may  be  said  in  this  case,  as 
in  that,  that  tbe  ticket  formed  part  of  the  con- 
sideration by  which  the  plain  tiff's  in  test  ate  was 
induced  to  enter  and  continue  in  the  employ- 
ment of  the  defendant  and  was  not  a  mere 
gratuity.  The  ticket  was  only  given  to  em- 
ployees, and  not  to  all  of  those,  bat,  so  far  as 
appears,  only  to  such  as  worked  in  Boston, 
and  lived,  on  the  line  of  the  railroad,  in  some 
other  place.  It  bad  reference,  therefore,  to 
special  circumstances  attending  tbe  perform- 
ance of  services  for  the  company,  and  tbe  ar- 
rangement well  may  have  been  regarded  as 
mutually  advantageous.  By  it  tbe  defendant 
was  enabled  to  obtain  tbe  services  of  those 
who  did  not  live  in  Boston,  and  thus  to  draw 
its  employees  from  a  larger  body,  subject  only 
to  tbe  ex|)ense  of  tbeir  transportation;  and  the 
plaintiff's  intestate  was  enabled  to  enter  the  de- 
fendant's employment  on  equal  terms  as  to 
wages,  with  those  livins  in  Boston.  Without 
speculating  as  to  what  the  rights  of  tbe  plain- 
tiff's intestate  to  tbe  ticket  would  have  been  if 
at  any  time  be  had  left  the  defendant's  emplojj- 
ment  before  the  end  of  the  month,  we  think  it 
plain,  as  already  stated,  that,  as  this  case 
stands,  the  ticket  properly  cannot^be  regarded 
as  a  gratuity. 

Tbe  defendant  contends,  however,  that,  even 
if  the  plaintiff's  intestate  was  not  a  free  pass- 
enger, the  plaintiff  cannot  recover,  because  of 
the  stipulation  on  tbe  back  of  the  ticket,  to 
which  the  plaintiff's  intestate  must  be  pre- 
sumed, by  accepting  the  ticket,  to  have  as- 
sented. In  this  respect  this  case  raises  a  ques- 
tion which  it  was  not  found  necessary  to  decide 
in  the  former  case,  and  which  does  not  appear 
to  have  been  directly  decided  in  this  common 
wealth.  We  assume  that  if  the  ticket  had 
been  a  gratuily  the  contract  on  the  back  of  it 
would  have  precluded  a  recovery,  and  that 
it  would  have  made  no  difference  that  the 
negligence  was  gross.  Quimby  y,  Boston  A  M, 
R.'0o,  160  Mass.  865,  6  Jj.  R,  A.  846;  BiOQer% 
V.  Kennebec  8.  B,  (^.  86  Me.  261,  26  L.  R.  A. 
491 ;  Orieaold  v.  Jfw  York  d  N,  E,  B.  Co.  63 
Conn.  871.  55  Am.  Rep.  116.  How  far  com 
mon  carriers  may  go  in  contracting  to  be  re- 
lieved fiom  the  consequences  of  ibeir  own 
negligence  and  that  of  their  servants  is  a  mat- 
ter on  which  different  courts  have  taken  differ- 
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ent  views,  and  on  which,  in  some  instances, 
courts  within  tbe  same  Jurisdiction  have  ex- 
pressed   themselves    differently    at   different 
times.     It  is  clear  that  they  have  not  an  uo 
limited  power  of  contract  in  this  respect.    A. 
private  individual  may  refuse  to  transports 
person  from  one  place  to  another  unless  the 
latter  will  agree  to  a&sume  all  risk  of  injury. 
But  railroad  corporations  would  have  no  right 
to  insist,  as  a  condition  of  carrying  a  passco 
ger,  that  he   should    make  such  a  contrsct. 
This  arises  out  of  tbe  nature  of  ihe  service 
which  they  undertake.    Tbey  may  prescribe 
rates  of  fare  and  reason»b1e  regulations  for 
the  safety  of  passengers  and  >he  conduct  of  tlie 
business  in  which  they  are  engaged;  but,  if  ibe 
passenger  is  willing  to  conform  to  these,  the? 
cannot  insist  that  he  shall  accept  the  risk  of 
accident,  as  a  condition  of  being  carried.  But 
the  question  now  is.  What  is  the  effect  of  suck 
a  contract  voluntarily  entered  into  by  a  pa» 
enger  who  In  other  respects  occupies  tbe  posi- 
tion of  a  passenger  for  hire?    There  is  a  (2ie- 
t  itn  in  this  state  to  tbe  effect  that  such  a  con- 
tract would  not  relieve  a  railroad  company 
from  liability  for  injuries  caused  hj  its  own 
negligence  or  that  of  its  servants.     Quimbif  v. 
Boston  AM.  R  Co.  160  Mass.  871.  5  L.  R  A 
846.    And  we  think  that  it  must  be  regarded  as 
settled  in  this  commonwealth  that  such  a  con- 
tract in  regard  to  the  carriage  of  goods  would 
not  exempt  a  railroad  from  liability  for  its  own 
negligence,  or  that  of   its   servants,      iiehool 
Diet.  V.  Boiion,  H.  d  B.  R,  Oo.  108  Bffaaa.  652» 
566,  8  Am.  Rep.  603;  amiire"?.  New  York  C.  EL 
Co.  08  Mass.  239,  246,  93  Am.  Dec.  162;  Fon- 
eeea  v.  Cunard  8.  8.  Ch,  158  Mass.  658.  657, 13 
L.  R.  A.  840;  Eoadley  v.  Northern  Tranep.  Oo, 
116  Mass.  804,  15  Am.   Rep.  106;  Oraee  v. 
Adame,  100  Mass.  606, 97  Am.  Dec  117, 1  Am. 
Rep.  181.    Although  the  liability  of  a  carrier 
of  merchandise  is  that  of  an  insurer,  and  the 
liability  of  a  carrier  of  passengers  is  measured 
by  the  highest  degree  of  care  which  human 
foresight  reasonablv  wiU  admit  of.  we  see  no 
valid  reason  for  holding  that  in  the  former  case 
the  carrier  cannot  be  exempted  from  bia  own 
negligence,  and  that  in  the  latter  be  may.   The 
object  in  both  cases,  as  is  said  in  New  York  C. 
R.  Go.  V.  Loekwood,  84  U.  S.  17  Wall  857, 877, 
878, 21 L.  ed.  627,  689,  is  to  secure  the  utmost 
fidelity  and  care  in  the  performance  of  their 
respective  duties;  and  this  object,  in  tbe  case  of 
the  passenger  carrier  as  in  that  of  tbe  mer- 
chandise carrier,  can  be  accomplished  more  sat- 
isfactorily by  denying  them  the  right  to  con- 
tract for  exemption  from  liability  for  their  own 
negligence  and  of  their  servants  than  to  any 
other  mode.    The   p'^werful   and  dangerous 
agencies  usually  em,  ^yed,  the  absolute  con- 
trol of  them  which  they  have,  the  trust  neces- 
sarily reposed  in  them,  the  compulsion  which 
they  might  otherwise  exercise,  and  the  public 
nature  of  their  service  under  the  role,  we  think 
lust  and  reasonable.    The  law  in  England  and 
in  some  of  the  states  here  is  otherwise,  but  the 
great  weicrbt  of  authority  in  this  country  is 
against  tbe  right  of  a  common  carrier  to  con- 
tract for  exemption  from  the  consequences  of 
its  own  negligence  or    that  of   its  servants 
Grand  TrunkR.  Co,  v.  I^etene,  96 U.  8.  655,  24 
L.  ed.  685;  NewTork 0.  H.  Co.  v.  Loekwood.  84 
U.  S.  17  Wall.  857,  21  L.  ed.  637;  Ohio  d  M 
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B.  Cb.  T.  aObif,  47  iDd.  471,  17  Am.  Rep.  719; 
Mom  T.  lk$  Mainf  VdU^  R.  Co,^  Iowa,  246; 
Cleciiand,  P.  ^A.  R,  Co,  ▼.  Curran,  19  Ohio 
St.  1,  9  Am.  Rep.  862;  Anrnu  ▼.  Milwaukee  dt 
jr.  B.  Co.  67  Wis.  46,  68  Am.  Rep.  848,  57 
Am.  Rep.  888.  note;  Pen^if/lvania  R,  Oo.  ▼. 
H€nder9on,  61  Pa.  815;  Jaoobuu  ▼.  St.  ParA  db 
O,  R,  Co.  90  MinD.  125,  18  Am.  Rep.  860; 
Mistouri  P.  R.  Co.  T.  Jtfff.  71  Tex.  409,  1  L. 
R.  A.  500;  Carroll  t.  MisMuri  P.  R.  Co.  88 
Mo.  289.  57  Am.  Rep.  882;  Willii  ▼.  Grand 
Trunk  R  CoM  Me.  489:  FUnn  ▼.  Philaddphia, 
W.  dbB.  R.  Co.l  Houst.  (Del.)  469,  501,  502; 
KamaM  Ciiy^  8t,  J.  dt  C,  B.  R.  Co.  v.  Simpson, 
80  Kan.  645.  46  Am.  Rep.  104;  HobiU  d  0.  R 
Co,  Y.  Hopkins,  41  Ala.  486;  Louisville  dt  N. 

B.  Co.  T.  \^ynn,  88  Teoo.  830;  Afaslin  ▼.  Bal- 
timore dt  0.  R.  Co.  14  W.  Va.  180,  85  Am. 
Rep.  748;  Virginia  db  T.  R.  Co.  ▼.  Sayers,  26 
Oratt.  8:>8;  Omdorff  ▼.  Adams  Exp.  Co.  8 
Bush,  194.  96  Am.  Dec.  207;  Taylor  ▼.  LitUo 
Bock,  M.RdbT.  R.  Co.  89  Ark.  148;  Berry  ▼. 
Cooper,  28  Ga.  548;  Bouthern  Exp.  Co.  ▼. 
Moon,  89  Miss.  822;  8  Wood.  Railway  Laws, 
$  425.  p.  1576.  See  contra  Peek  y.  North  Staf- 
fords/tire  R.  Co.  10  H.  L.  Cas.  478;  Kenney  ▼. 
I^ew  York  C.  db  H.  R.  R.  Co.  125  N.  Y.  422; 
Mynard  ▼.  Byroexise,  B.  dt  N.  7.  R.  Co.  71  N. 
Y.  180. 27  Am.  Rep.  ?8:  Nid»olas  v.  New  York 

C.  db  U.  R  R.  Co.  89  N.  Y.  870.  If  the  ques- 
tioD  were  a  new  one  in  New  York,  it  is  possi- 
ble that  a  different  rule  mi|;ht  be  established 
from  that  which  now  prevails.  See  Mynard 
▼.  Syracuse,  B.  dtN.  7.  R,  Co.  and  Nicholas  v. 
iVei0  7ork  C,  dt  B.  R.  R,  Co,  supra.  In  the  case 
of  free  passengers,  it  has  been  held  that,  since 
Uie  carrier  is  not  bound  to  transport  them,  it 
mi^  Impose  such  termi,  short  of  wilful  negli- 


gence or  injury,  as  it  chooses,  as  a  condition  of 
carrying  them.  Qttimby  ?.  Boston  db  M.  R.  Co. , 
Rogers  v.  Kennebec  8.  B.  Co.,  and  Oriswold  y. 
New  7ork  dt  N.  B.  R.  Co.  supra.  But,  in  the 
absence  of  any  special  contract  or  stipulation, 
the  carrier  is  bound  to  exercise  the  same  de- 
gree of  care  towards  a  free  passenger  as  to 
wards  a  passenger  for  hire.  Q^imbyY.  Boston 
dt  M.  R.  Co.  and  Rogers  ▼.  Kennebec  8.  B.  Co., 
supra.  So.  if  a  passenger  insists  upon  riding 
or  is  required  by  the  nature  of  bis  occupation 
to  ride,  in  a  place  not  provided  for  passengers, 
it  has  been  held  that  the  carrier  properly  may 
say  to  him  that  be  must  take  the  risk  however 
arising.  Bosmer  v.  Old  Cdony  R.  Co.  156  Ma<%.« 
508;  Robertson  v.  Old  Colony  R  Co.  Id.  525; 
Bales  Y.  Old  Colony  R.  Go.  147  Mass.  255.  And, 
in  the  case  of  merchandise,  it  has  been  held 
that  the  carrier  may  properl)r  limit  Its  liability 
in  various  ways,  so  long  as  it  does  not  claim 
exemption  from  its  own  negligence,  or  that  of 
its  servants.  School  Dist.  v.  Boston.  H.  db  E. 
R.  Co.,  Squire  y.  New  7ork  C.  R.  Co.,  ffoad- 
ley  V.  NortJiern  Transp.  Co.,  and  Grace  v. 
Adams,  supra.  None  of  these  cases  support 
the  defendant's  contention  that  in  the  case  of  a 
passenger  for  hire,  who  is  being  transported 
as  such  passengers  usually  are,  the  railroad 
company  may  contract  to  be  relieved  from  lia- 
bility for  injuries  caused  by  its  negligence,  or 
that  of  its  servants.  The  plaintiff's  intestate 
was,  as  we  have  already  seen,  such  a  passen- 
ger, although  in  the  defendant's  employ;  and 
the  contract  on  the  back  of  the  ticket  was 
therefore  invalid,  so  for  as  it  purported  to  ex- 
onerate the  defendant  from  liability  for  its 
negjin^ence  or  that  of  its  servanta, 
ExceptionM  oosrruMm 
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Frank  KDNKLE 
«. 

PEOPLE'S   NATURAL   GAS   CO.,  Appt. 

a66Pa.l83») 

The  mere  f Allure  of  the  wlfb  of  the  lee- 
sort  frho  hae  aa  Interest  In  the  land* 


to  elflrn  an  oil  and  ipaeleaeeporporttng 
to  give  an  ezoiutlve  privilege  during  ten  yean 
to  operate  for  oil  and  iras,  will  not  defeat  a  re- 
covery of  rent  for  the  time  of  the  lessee^  enjoy* 
mentof  the  exclusive  privileges  under  the  lease, 
and  of  a  sam  agreed  to  be  paid  for  failure  to  bore 
a  well  on  the  land  within  the  time  tpedfled,  where 
the  wife  acquiesced  in  the  lease  without  objec- 
tion and  was  willing  to  siyn  it,  and  the  lessee  con- 


yivoL—IAahttUii  for  rant  on  ofl  and  gas  lease. 

I.  JngeneroL 

IL  IjesMc''s  failure  to  prosecute  work. 
HI.  Prodvetion  in  pauing  quanlUies. 
IV.  Termination  of  liaJMity. 

The  iiabUltj  for  rent  when  an  oil  or  gas  lease  has 
been  assigned  Is  considered  io  a  separate  note  to 
WoodUind  Oil  Co.  v.  Crawford  (Obio)  34  L.  R.  A.  G2. 

For  forfeiture  of  such  leases,  including  the  ques- 
tion whether  or  DOt  the  lessee  can  assert  it.  see  note 
to  Evans  v.  Consumer's  Gas  Irust  Co.  (Ind.)  31  L. 
R.  A.  S78. 

As  to  the  nature  of  property  in  mineral  oil  or 
sas,  see  Williamson  v.  Jones  ( W.  Va.)  25  L,  R.  A.  22S. 

L  InoeneraL 

The  principles  governing  the  liability  for  rent 
apon  an  oil  and  gas  lease  are  obviously  the  same 
as  those  governing  the  similar  liability  on  leases  of 
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other  property.  Yet  there  are  some  peculiarities 
in  the  provisions  of  leases  for  oil  and  gas  purposes, 
and  a  compilation  of  the  cases  on  the  question  has 
been  desired. 

It  need  hardly  be  said  that  If  a  lease  Is  not*  valid 
rent  will  be  recoverable  upon  it.  So  it  Is  held  in 
Indiana  that  a  lease  of  land  for  oil  or  gas  purposeR 
is  beyond  the  power  of  a  married  woman  to  make 
without  her  husband  Joining  therein  under  stat- 
utes which  give  her  no  power  to  encumber  or  con- 
vey her  real  estate  without  such  Joinder,  and  there- 
fore she  cannot  recover  any  rent  upon  it.  Colum- 
bian Oil  Co.  v.  Blake,  18  Ind.  App.  68a 

Tet  the  fact  that  a  lease  may  be  defective  is  not 
a  defense  to  an  action  for  rent  accruing  while  the 
lessee  has  the  undisputed  laeneflt  of  the  lease.  Thus 
in  the  main  case  of  Kunkls  v.  Pbopi«b*8  Nat.  Gas 
Co.  a  lessee  who  has  had  possession  unquestioned 
for  six  months,  during  which  it  agreed  to  complete 
a  well  or  pay  a  certain  sum,  was  not  able  to  avoid 
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dnued  to  retain  it  after  knowledce  of  her  Inter- 
est  for  more  tbao  a  year  aod  uotU  suit  was 
krouffht  for  the  money  due  thereon* 

aaouaiy  7. 18«U 

APPEAL  by  defendant  from  a  Judfnnent  of 
the  Court  of  Common  Pleas  for  West- 
moreland County  in  favor  of  •plaintiff  in  an  ac- 
tion brought  to  recover  the  rent  alleged  to  be 
due  under  an  oil  and  gas  lease.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W*  S.  Miller,  for  appellant: 

If  defendant  took  the  lease  tinder  a  mistake 
or  in  ignorance  of  the  fact  that  plaintiff  only 
had  title  to  the  half,  equity  would  grant  relief 
against  the  lessor  who  had  pretended  to  have 
the  whole  title. 

Afay$  V.  Iheight,  83  Pa.  484;  Mile»  v. 
BUnem,  8  Pa.  21.  48  Am.  Dec.  821;  Qib^on  v. 
'  XJnUm  Rollinq  Mill  Co,  8  Watta,  82;  Uorhach 
V.  Gray,  8  Watts,  492;  Qeiger  v.  Cook,  3  Watte 
&  8.  266;  JenkB  v.  Fritz,  7  Watts  <&  8.  201.  42 
Am.  Dec.  227;  Hamilton  v.  Mar^den,  6  Binn. 
45;  BaAkin  v.  Seeehrist,  6  Pa.  164;  Koontz  v. 
Hammond,  62  Pa.  182;  1  Washb.  Real  Prop. 
♦815;  Taylor,  Land.  &  T.  §  707;  Oleim  v.  Ri9e, 
6  Watts,  44;  Clark  v.  Cotiroi^t  Estate,  88  Yt. 
469;  Wilton  v.  Cochran,  46  Pa.  229. 

An  oil  and  gas  lease  is  different  from  a  lease 
of  a  tenement  house  in  a  village  or  city,  or  the 
lease  of  a  farm  for  agricultural  purposes. 

^toug/tton's  Appeal,  88  Pa.  198;  Funk  v. 
ffaldeman,  68  Pa.  229;  Teakle  v.  Jacob,  88  Pa. 
876;  Huff  v .  McCauley,  68  Pa.  206,  91  Am. 
Dec.  208;  Henry  v.  Colhy,  8  Brewst.  (Pa.)  171. 


Tbe  word  "lease*  bas  been  held  to  be  eqalfft^ 
lent  to  "demise**  in  creating  an  implied  cove- 
nant. 

1  Waahb.  Real  Prop.,  *825;  8  Washb.  Res! 
Prop.  *462;  Maule  v.  Athmead,  20  Pa.  482; 
Ro8t  V.  Dy$art,  88  Pa.  462;  8  Waahb.  Real 
Prop.  99. 

Equity  will  not  compel  apecific  performance 
of  a  contract  for  the  sale  of  land,  unless  the 
vendor  can  make  a  marketable  title. 

Ifieol  V.  Carr,  86  Pa.  881;  Fleetly  v.  Banir 
hart,  61  Pa.  279;  Hammer  v.  MeEidowney,  46 
Pa.  884. 

Mes8r$.  Edward  'E.  Robbins  and  ^oIib 
E.  KunklOf  for  appellee: 

Tbe  tenant  cannot  dispute  bis  landlord's  title. 

BoU  V.  Martin.  61  Pa.  608;  8eyfort  v.  Bfflii. 
88  Pa.  462:  Pedford  v.  KeUy,  61  Pa.  491;  Bat- 
kin  V.  8eeehr%»t,  6  Pa.  168;  Cooper  v.  Smith,  8 
Watts,  640;  Jackson  &  Gross,  Land.  &  T.  g  615; 
Kline  v.  Johnston,  24  Pa.  72. 

A  lease  of  oil  and  gas  is  merely  a  grant  of 
possession  for  mining  purposes. 

Bamhart  v.  Loekwood,  152  Pa.  84;  Okugots 
V.  Chartiere  Oil  Co,  Id.  48;  Venture  Oil  Co,  ▼. 
Frette,  Id.  461;  Wettengel  v.  Qomdey,  160  Pa. 
567. 

Defendant  company,  by  the  lease  from 
Kunkle.  obtained  that  which  it  contracted  for, 
and  must  pay  for  what  it  has  received. 

Qdley  Bros.  v.  Kelltrman,  128  Pa.  496;  Wills 
V.  Manufaeturenf  Nai.  Oas  Oo.  180  Pa.  233. 
6  L.  R.  A.  608;  Westmoreland  d  C,  NtU.  Gas 
Co,  V.  De  Witt,  180  Pa.  252.  6  L.  R  A.  731; 
Kitchen  v.  Bmith,  101  Pa.  467;  Leatherman  y. 
outer,  161  Fa.  660. 


payment  thereof  on  failure  to  complete  the  well 
by  setting  up  the  fact  that  the  lessor's  wife  had  an 
Interest  In  tbe  property  and  had  not  joined  in  the 
lease,  where  she  had  made  no  attempt  to  interfere 
with  tbe  lessee^  enloyment  of  it,  and  It  does  not 
even  appear  that  she  was  not  wllltnff  to  siffn  the 
lease  and  make  it  In  all  respeoti  valid  for  tha  full 
term  of  ten  years  for  which  It  was  given. 

Wbere  a  bill  in  eqnitj  was  filed  by  the  lessors  for 
an  aooount  of  profits  under  an  ofl  lease  glvlnjr  tbe 
lessors  one  fourth  royalty  and  It  appeared  that  by 
mutual  mtotake  tbe  well  sunk  was  not  on  the  iess- 
«rs*  premises  but  on  tbe  land  of  another  pevaon 
who  was  olatnlng  rent  or  royalty  for  Its  use,  and 
the  lessees  had  offered  to  surrender  possosolon  of 
the  demised  premises,  tbe  court  dismissed  the  1)111, 
leavinff  tbe  lessors  to  their  remedy  at  law.  If  any. 
Mays  V.  Dwlybt,  88  Pa.  404. 

Where  there  was  a  stipnhited  rent  payable  for 
delay  in  putting  down  a  well,  and  no  date  was  ex- 
pressed for  the  payment  of  suoh  rent,  the  court 
says  it  was  left  to  fall  due  by  operation  of  law  at 
tbe  close  of  each  year.  I^noh  v.  Versailles  Fuel 
Oas  Co.  166  Pa.  fiU. 

Beooverlng  In  one  action  arrears  of  a  portion  of 
oil  due  to  a  lessor  as  royalty  under  a  lease  was  held 
to  \mt  his  claim  In  a  subsequent  suit  to  damaires 
for  the  lessee^s  failure  to  operate  on  all  the  prem- 
ises.   Hill  V.  Joy.  149  Pa.  243. 

A  lease  of  desorit>ed  premises  for  oil  and  aas  pur- 
poses and  royalty,  with  provision  that  operations 
should  be  commenced  within  thirty  days  and  a 
well  completed  within  thirty  days  thereafter, 
on  failure  of  which  the  lessee  shall  pay  annu- 
ally $6  per  acre  till  the  well  Is  completed.  Is  not 
limited  to  a  lease  of  1  acre  by  a  clause  that  the 
party  of  the  first  part  ^ieases  1  acre  any  wbere  out 
of  this  above- described  land  for  a  test  well,  and  if 
oil  or  gas  is  fouad,  then  party  of  the  second  part 
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;  hasthebulanoe  of  the  above  land  to  drill  at  tbe 
same  royalty  as  tbe  within  lease.**  But  the  lea«e  h 
for  the  whole  of  the  premises  desortbed,  and  $5  per 
acre  therefor  must  be  paid  during  tbe  delay  to 
complete  a  well.  Oolombian  Oil  Oou  v.  BlaJn,  IJ 
Ind.  App.  OQl 

An  agreement  to  pay  the  lessor  tSBO  if  an  ell  wsB 
produces  a  dally  average  of  five  barrAb  of  ofl  for 
thiny  days,  or  $600  if  It  should  produce  ten  barreto 
per  day,  with  a  further  provision  that  sbouM  a 
ondwell  provided  for  in  the  leaaa  produce  flfti 
barrels  a  farther  warn  of  $1,000  should  be  ymUk,  witb 
a  further  provlsioa  that  the  lessor  should  not  re- 
ceive In  any  event  more  than  $800  for  the  fltet  wcU, 
waa  eonstnied,  wbeea  the  first  well  faded  to  pio- 
duoe  and  the  aeeond  prodooed  aaore  than  aa 
average  of  fifteen  barrels  per  day  for  thirty  days, 
to  give  tbe  lessor  a  right  to  the  payment  on  thesee- 
ondwell.  A  construction  dalmed  by  the  leasee  to 
the  effeot  that  the  payment  on  the  second  well  was 
dependent  upon  tbe  payments  fOr  the  first  one  was 
held  unreasonable.  Brushwood  DevelopiogOiw  v. 
Hiokey(Fa.)l0Ati.7O. 

n.  Lenss*s  faXhsrt  to  prosseitfe  loorflt; 

Tb»  fact  that  it  bad  become  apparent  by  teats  en 
neighlMring  premises  that  there  was  nehber  gas 
nor  oil  in  the  leased  territory  does  not  relieve  a 
lessee  for  failure  to  perform  a  oovenant  to  put 
down  a  well  or  make  aepecifled  payment  in  oaeeof 
failure  to  do  so,  wbere  there  is  no  stipulation  that 
the  test  of  the  premises  may  be  made  by  putting 
down  wells  outside  of  thorn.  Gibson  v.  Oliver,  IflS 
Pa.  277;  Jamestown  ft  F.  R.  Co.  v.  Birbett.  lO  Fa.  Ot 
Bprinirer  v.  Citizens*  Nat.  Oas  Co.  146  Pa.  48QL 

For  failure  of  a  le««ee  to  prosecute  opemtions  la 
boring  lor  ofl  and  gas  with  due  dlligeoce  oa  the 
leased  premises*  according  to  bfs  covenant  la  a 
lease  giving  tbe  lessor  a  portion  of  the  oil  ae  a  roy- 


1895. 


KUNKLB  ▼.  PeOPLB'B  NATURAL  GaB  OO. 


art: 


J.,   deliyered   the  opinion  of  the 


This  action  was  nssumpsit  for  rental  on  a 
lease  of  the  gas  and  oil  on  a  tract  of  180  acres 
of  land  in  Washington  township,  Westmore- 
land county.  The  term  was  ten  years.  The 
consideration  was  one  sixth  of  the  oil,  and 
^00  annually  for  each  paying  gas  well.  The 
defendant  covenanted  to  commence  operations 
^within  six  months  from  the  execution  of  the 
lease,  and  complete  one  well,  or  pay  to  plain- 
tiff the  sum  of  $500.  and  further  agreed  to  pay 
^180  as  rental  untU  the  completion  of  the  first 
well.  The  right  to  occupancy  of  the  land  for 
ciiltiTation  was  reserved  by  plaintiff.  The 
lease  was  to  take  effect  at  the  date  of  it,  which 
was  the  20ih  of  September,  18S9.  On  that 
day  it  was  delivered  to  defendant,  and  remained 
In  its  possession  until  after  suit  brought. — a 
period  of  more  than  one  year  and' nine  months. 
The  grai't  was  for  the  "exclusive  right  to  drill, 
bore,  excavate,  and  produce"  oil  and  gas  on 
the  180  acres  of  land;  defendant  to  bold  the 
right  for  the  period  of  ten  years  for  that  pur- 
pose; one  well  to  be  completed  every  vear, 
UDtil  four  wells  were  drilled;  if  not  drilled,  the 
royalty  ($iJO0)  to  be  paid  the  same  as  if  drilled. 
The  defer  daat  did  nothing  in  the  way  of  de- 
velopment the  first  six  months,  which  expired 
the  20lh  of  March,  1890.  About  the  2d  of 
April.  1890,  the  plaintiff  went  to  the  office  of 
defendant  in  Pittsburgh,  and  demanded  the 
rental  and  royalty  then  due,— |G30.  There 
Tvas  a  dispute  as  to  the  amount  actuallv  due  at 
that  time,  the  plaintiff  claiming  that  the  agent 
of  the  company,  when  the  lease  was  delivered. 


had  promised  him  a  bonus  of  $2ff0.  one  half  to 
be  paid  in  two  or  three  weeks,  which  had  not 
been  done.  Mr.  Pew,  the  president  of  the 
company,  refused  to  pay  this;  and,  while  not 
denying  the  liabilitv  of  the  company  for  the 
$680  stipulated  for  in  the  lease,  did  not  pay  or 
offer  to  pay  any  part  of  it.  Before  this  inter- 
view closed.  Eunkle  made  known  the  fact  that 
his  wife  had  an  intereat  in  the  land.  The  de- 
feudant  then  demanded  that  the  wife  sign  the 
lease.  To  this  Eunkle  assented,  and  the  presi- 
dent of  the  company  promised  to  send  the 
lease  out  to  their  home  by  an  agent,  that  the 
wife  might  also  Join.  This  promise  he  did  not 
keep.  The  wife  was  present  at  the  negotia- 
tions, which  resulted  in  the  execution  oi  the 
original  lease,  and,  ao  f ar  as  appears,  con- 
curred in  the  contract  made  by  her  husband; 
and  there  is  no  evidence  that  she  then  or  after- 
wards made  any  objection.  The  presidenL 
however,  insisted  on  retaining  in  pos^f'v^ion  of 
the  company  the  lease  until  the  wife  Joined  in 
it.  On  the  19th  of  April,  following  this  inter- 
view, the  company  wrote  to  Kunkle,  offering 
to  surrender  the  lease  if  he  would  execute  to 
it  a  written  release  and  discharge  of  all  rights 
to  rent  or  royalty.  This  he  refused  to  do,  and 
the  com  pan  V,  as  before  noted,  retained  tha 
lesse  until  after  the  commencement  of  this  suit^ 
when  it  unconditionally  surrendered  it 

The  complaint  of  appellant  is  that  the  con- 
tract signed  hj  Kunkle  implied  a  covenant  of 
title  to  the  entire  estate  in  the  land,  and,  as  the 
evidence  showed  a  fractional  interest  in  his 
wife,  the  covenant  was  broken  as  soon  as 
made,  and  therefore  there  could  be  no  recov- 


aJty,  while  he  was  working  wells  Just  outside  the 
premises,  the  lessor's  right  is  to  recover  for  such  oil, 
lees  tbe  cost  of  production,  as  would  have  been  re- 
oeived  by  him  for  his  share  if  the  lessee  had  used 
due  diligence  in  developing  the  premises.  Brad- 
ford OU  Go.  V.  Biair,  118  Pa.  83, 67  Am.  Rep.  448. 

The  measure  of  recovery  in  this  case  was  con- 
ceded to  be  difficult  to  determine,  but  the  one  above 
described  was  upheld. 

A  covenant  to  prosecute  the  business  of  boring 
for  on  with  due  diligence  In  a  lease  giving  the  lessor 
a  royalty  Imposes  on  the  lessee  an  obligation  to 
prosecute  the  business  only  to  the  extent  that  It 
can  reasonably  be  done  and  leave  him  a  profit. 
Bradford  OU  Oo.  v.  Blair,  supra. 

Id  the  Kentucky  case  of  Bell  v.  Truit,  •  Bush,  287, 
a  lessor  on  breach  of  a  covenant  In  an  oil  lease  to 
commence  operations  in  one  year  or  thereafter  pay 
$85  per  annum  untU  the  work  Is  commenced,  was 
held  to  be  entitled  In  no  event  to  more  than  nomi- 
nal damages  for  such  breach,  unless  It  appeared 
from  the  evidence  that  there  was  reasonable  prob- 
ability chat  the  lessor  would  have  been  benefited 
l^  boring  or  mining  for  oil  on  his  land.  In  that 
case,  as  the  court  below  held  the  stipulation  for  |8S 
per  annum  to  be  a  covenant  for  liquidated  dam- 
ages, the  Judgment  was  reversed. 

This  case  Is  exceptional,  as  appears  by  the  other 
oases  In  this  note  and  In  tbe  note  to  Woodland  Oil 
Go.  v.Orawford  (Ohio)  84  L.  B.  A.  — ,  as  well  as  m^ny 
other  oases  In  the  note  as  to  forfeiture  of  oil  and 
gas  leasesi  found  with  Bvans  v.  Consumers*  Oas 
Trust  Co.  (Ind.)  81  L.  B.  A.  6781 

In  Chamberlain  v.  Parker,  46  N.  T.  fi09,  an  action 
was  brought  for  breach  of  covenant  to  put  down 
an  oil  well,  and  the  cbief  question  was  rpspectlnv 
tbe  measure  of  damages.  No  rent  was  reserved 
and  no  term  of  demise  stated,  but  tbe  so  called 
lease  conveyed  all  tbe  right,  title,  and  interest  of 

38  L.R.  A. 


the  lessor  in  the  premises  so  that  the  well  when 
dug  and  Ita  products  would  belong  to  the  lessee. 
A  verdict  for  what  It  would  cost  to  l>ore  the  well 
was  rendered  under  direction  of  the  court,  but  this 
was  held  oo  appeal  to  be  error  and  the  lessor  en- 
titled to  nominal  damages  only. 

nL  JProductfon  in  paying  Quantifies. 

Leases  for  oil  and  gas  often  contain  provisions 
for  payment  in  case  of  the  discovery  or  continued 
flow  of  oU  or  Ras  in  paying  qusntlties.  These 
words  were  construed  In  Collins  v.  Mechling,  88  W. 
N.  C.  886i,  where  it  wss  held  that  a  provision  in  an 
oil  and  gas  lease  that  ^if  oil  Is  found  In  paying 
quantities  party  of  first  part  Is  to  be  paid  In  addi- 
tion to  the  $75  now  paid  In  hand  tbe  further  sum 
of  $600,  said  money  to  be  paid  within  tbirty  days 
from  completion  of  well,*^  shows  an  obvious  Inten- 
tion to  make  the  additional  payment  If  for  the 
period  of  tbirty  days  after  its  complerlon  the  well 
continued  to  produce  oil  In  such  quantities  as  to 
make  It  profitable  to  operate  it  during  that  poiod. 
Also  that  the  words  ^Yound  in  paying  quantities** 
cannot  be  construed  to  require  that  the  production 
for  the  thirty  days  should  be  sufficient  to  pay  th# 
cost  of  tbe  well  but  only  to  pay  for  operating  ic 

Under  another  similar  clause  It  was  beld  that  so 
long  as  gas  from  a  well  Is  piped  into  the  pipe  line 
from  which  gas  Is  sold  to  customers  the  lespee  Is 
liable  to  pay  the  rent  for  theweU  undera  lease  pro- 
viding that  If  sras  Is  found  In  sufficient  quantities 
to  Justify  marketing  the  lessee  shall  pay  $100  per 
annum  for  the  gas  from  each  well  so  long  as  It  Is 
sold  therefrom.  The  election  of  tbe  lessee  to  pump 
It  Into  the  line  from  wbiob  gas  Is  sold  requires  him 
to  pay  for  It  and  rairas  a  presumption  that  the 
well  Is  producing  iraf*  in  paying  quantities,  even  if 
the  gas  actually  produced  from  that  well  was  not 
more  than  enough  to  operate  tbe  wells  on  the  land« 
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ery  by  plaintiff.  It  will  be  noticed  tbe  grant 
was  for  tbe  exclusive  right  to  drill,  bore, 
excayate,  and  produce  for  a  period  of  ten  years. 
Whether  the  apparent  approval  by  the  wife 
during  the  negotiations  and  agreement  on 
termsln  her  presence,  and  her  silence  for  more 
than  six  months  after  tbe  delivery  of  the  lease, 
would,  in  equity,  estop  her  from  asserting  a 
right  antagonistic  to  it,  it  Is  not  material  to  in- 
quire. She  never  did  object  The  defendant 
had  no  knowledge  of  her  interest  until  its  obli- 
gation to  pay  was  fixed  by  the  lapse  of  the 
stipulated  six  months.  On  knowledge  of  her 
interest,  defendant  did  not  at  once  surrender 
but  held  on  to  the  lease.  During  that  time  it 
had  the  right  to  do  either  of  two  things:  First, 
sink  one  well;  or,  second,  do  nothing,  and  pay 
$6:i0.  In  either  event,  its  exclusive  right  as 
against  the  plaintiff  remained.  He  could  not 
grant  an  exclusive  right  to  another,  for  he  had, 
so  far  as  he  could  do  so,  already  granted  it  to 
defendants;  nor  could  his  wife  grant  such 
right,  for  the  husband.  In  the  face  of  his  con- 
tract with  defendant,  could  not  join  her.  The 
defendant,  by  its  contract  with  the  husband, 
had  tied  up  the  property  for  development  for 
ten  years.  It  might  not  choose  to  sink  a  single 
well,  but  then  ft  must  pay.  It  had  leased 
many  of  the  surrounding  properties,  and  was 
engaged  in  developing  some  of  them.  It  evi- 
denily,  as  was  its  reasonable  right,  intended  no 


other,  by  operations  on  this  130  acres,  should 
reach  tbe  fruits  of  its  expenditure  in  prospect- 
ing on  adjoining  lands.  By  this  contract,  it 
enj(^ed  to  the  full  one  of  tbe  benefits  stipu 
lated  for.  It  had  one  of  the  kinds  of  posses- 
sion intended  by  both  parties.  It  was  not 
molested  in  any  way.  If  it  had  attempted 
development,  and  the  wife,  by  legal  proceed]  Dg» 
or  otherwise,  had  attempted  to  obstruct  it,  or 
even  if  she  had  given  notice  of  an  advene 
claim,  which  might  have  deterred  the  com- 
pany from  an  attempt  to  exercise  its  right,  it 
would  have  some  standing  in  equitv  to  resist 
payment  of  the  first  six  months,  but  as,  so 
far  as  appears,  she  concurred  in  the  oootTact, 
and  defendant  had  the  full  enjoyment  of  everj 
right  under  the  contract  it  choose  to  assert,  it 
cannot  set  up  an  after  discovered  fact  to  relieve 
it  from  payment  for  a  benefit  it  had  already  re- 
ceived. It  must  be  borne  in  mind  that  there 
was  no  obstacle  to  the  full  enjoyment  of  the 
ten  years  term.  The  president  of  the  com- 
pany, when  the  husband  informed  him  of  bis 
wife's  interest,  demanded  that  she  also  si^ni 
tbe  contract.  To  this  the  husband  assented, 
and  it  was  agreed  the  agent  of  the  compaoj 
would  take  the  instrument  to  plHintifTs  tiouse, 
that  the  wife  m  igh  t  sign  it  This  was  not  done. 
The  defendant  was  not  willing  t<>  even  trust 
the  husband  with  the  possession  or  the  paper 
for  that  purpose.    It   retained  the  lease  for 


and  If  used  for  that  purpose  the  lessee  would  aot 
have  to  pay  for  ft    Hankey  v.  Kramp,  12  Ohio  0. 

C.96. 

IV.  Termination  of  UoMUy, 

A  clause  that  the  lessee  *'may  at  any  time  sur- 
render up  this  lease  and  be  released  from  any 
and  all  payments  or  liabilities"  does  not  allow 
him  to  escape  liability  for  a  payment  that  has  be> 
come  due  under  tbe  lease  for  failure  to  complete  a 
well  by  subsequently  surrendering  his  lease.  Ader- 
hold  V.  Oil  Well  Supply  Go.  168  Pa.40L 

An  attempt  to  surrender  a  lease  about  two 
months  before  the  expiration  of  a  year  for  which 
a  stipulated  rental  is  payable  on  default  of  the 
completion  of  a  well  will  not  discbarae  the  lessee 
from  liability  to  pay  the  rental.  Breckenridffe  v. 
Parrott  (Tnd.  App.)  44  N.  B.  SA. 

A  surrender  of  a  written  oil  and  eras  lease  which 
will  terminate  liability  for  rent  need  not  be  of 
itself  In  writinir.  Cochran  v.  Shenango  Nat.  Gaa 
Co.  28  Pitts.  L.  J.  N.  8.  SB. 

Sbuttinir  off  the  sras  from  a  well  which  has  be- 
come unprofitable,  and  notifying  the  lessor  of  that 
fact  before  the  commencement  of  a  rental  year, 
will  terminate  the  liability  for  the  use  of  the  well 
under  a  lease  calling  for  a  s|>ecifled  annual  rental 
for  each  well  *'from  which  iras  Is  used."  Indian- 
apolis Oas  Oo.  V.  Teters  (Ind.  App.)  44  N.  &  518. 

But  a  lessee  who  has  found  gas  but  no  oil  on  the 
leased  premises,  who  continues  In  possession  with- 
out surrendering  the  lease,  or  offering  to  do  so,  or 
giving  any  notice  of  termination,  oannot,  by 
merely  disconnecting  the  line  and  ceasing  to  pro- 
duce gas  and  notifying  the  lessor  of  that  fact,  ter- 
minate his  liability  to  pay  rent  under  an  oil  and 
gas  lease  which  was  to  continue  as  long  as  oil  and 
gas  are  found  in  paying  quantities,  and  also  pro- 
viding that  if  any  gas  well  produced  sufficient  to 
justify  marketing  there  shall  be  a  payment  of  $200 
per  year  so  long  as  the  gas  in  sold.  In  this  case  tbe 
court  says  tbe  lessor  did  not  have  tbe  right  to  re- 
enter upon  tbe  premises  under  tbe  circumstanoes, 
and  that  If  the  lessee  desired  to  be  relieved  It  was 
his  plain  duty  to  give  notice  that  the  well  bad 

88  L.  R.  A. 


ceased  producing  gas  in  paying  quantities,  and 
tbat  he  therefore  terminated  tbe  )ee»e  and  son 
rendered  it.  Double  v.  Union  Heat  ft  L.  Go.  m 
Pa.  888. 

A  notice  of  an  election  to  terminate  an  oil  and 
g»s  lease,  given  on  June  12,  is  too  late  to  prevent 
liability  for  another  yearns  rent  beginning  with 
tbat  day,  where  the  lease  began  on  June  12  at  an 
annual  rent  payable  in  advance,  with  a  provisloB 
for  discontinuing  it  upon  notioe,  if  the  lessee  flndi 
that  it  will  not  pay  to  continue  it.  Nesbit  v.  God- 
frey, 165  Fa.  261. 

Failure  to  demand  a  sum  stipulated  for  each  oU 
and  gas  well  when  beirun  is  not  laches  which  will 
work  a  forfeiture  of  the  right  to  oolleot  the  amount 
under  a  oontract  by  wbich  the  owner  of  the  gai 
lease  agrees  to  pay  such  sum  for  each  well  pot 
down  before  dril ling  It.  Pittsburg  OonaoL  Goal  Go. 
V.  Greenlee,  164  Pa.  648. 

Where  a  lessee  agreed  to  complete  a  well  within 
six  months  or  pay  for  the  delay  a  certain  sum  ''per 
annum  within  three  months  after  tlie  time  forooo»* 
pleting  such  well,**  a  forfeiture  of  tbe  lease  a  few 
days  after  the  expiration  of  nine  months  without 
completion  of  the  well  or  payment  of  the  aoooal 
rent,  which  was  made  by  the  lessor  reletting  the 
premises  to  another  party,  was  held  to  extlnguidi 
the  liability  of  the  lessee  for  the  agreed  paymeoi 
This  was  because  an  election  to  enforce  payment 
of  the  money  would  have  given  the  lessee  aoouier 
year  in  which  to  develop  the  property,  and  tbii 
right  was  cut  off  by  the  forfeiture.  Wolf  v.  Ooifey. 
m  Pa.  878. 

A  man  cannot  recover  damages  stipulated  for 
failure  of  the  lessee  to  operate  under  an  oil  and 
gas  lease  for  a  period  subsequent  to  his  election  to 
forfeit  the  lease.  Wilson  v.  Goldstein,  168  Pa.  6M. 
In  this  case  tbe  interests  of  minors  were  also  men- 
tioned, but  the  court  decided  only  aa  to  tbe  right 
of  the  person  of  full  age  who  had  made  the  elec- 
tion to  forfeit  the  lease. 

As  to  forfeiture  of  such  leases  in  general  mo 
note  to  Evans  v.  Consumers*  Gas  Trust  Co.  (Ind.)  81 
L.  a.  A.  6TB.  a  A.  R. 
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be  both  averred  and  proved  by  one  asserting 
the  same. 

Ji^isJiavf'v,  Switeer,  6  Mont  464;  Wuff  ▼. 
Manvd,  9  Mont.  266. 

The  failure  to  perform  the  necessary  annual 
woik  upon  a  mining  claim  is  a  matter  of  for- 
feiture. 

nelk  V.  Meagher,  104  U.  8.  279.  26  L.  ed. 
7:^5;  Hammer  ▼.  Garfield  Min.  A  Mill.  Go.  180 
U.  8.  801,  82  L.  ed.  968;  Johneon  ▼.  7(mng,  18 
Colo.  625. 

A  valid  location  and  the  grant  thereby  evi- 
denced remain  in  full  force  and  effect  until 
sometbiog  is  alleged  and  proved  against  it  to 
defeat  the  grant. 

Renshato  v.  Stoitzer,  iupra. 

As  long  as  the  larger  ore  body  Is  within  the 
limits  of  ibe  located  claim  it  is  a  part  of  it«  and 
the  property  of  the  owners,  no  matter  when 
discovered. 

U.  8.  Rev.  8Ut.  §  2332;  King  ▼.  Amy  d  8. 
Consol.  Min.  Co,  9  Mont.  666. 

It  is  not  the  law  that  to  constitute  a  discov- 
ery such  a  vein  must  be  found  as  *'a  practical 
mmer  would  have  felt  justified  in  developing 
with  the  reasonable  expectation  of  finally  find- 
ing paying  mineral  in  that  particular  seam." 

Nor  need  the  reasonable  expectation  of  find- 
ing paying  ore  be  confined  to  the  particular 
seam  on  which  the  discovery  is  made. 

Shrece  v.  Copper  Bell  Min.  Co.  11  Mont  809: 
BoaL  V.  Justice  Min,  Co,  68  Fed.  Rep.  126; 
King  y.  Amy  dt  8,  Coneol,  Min,  Cfo.  9  Mont. 
543. 

Messrs,  Toole  ft  Wallace,  for  respon- 
dents: 

The  evidence  was  insufficient  to  justify  find- 
ing a  forfeiture  of  the  Silver  Safe. 

Tlieife  was  no  special  objection  on  the  ground 
that  the  abandonment  was  not  complete. 

It  is  necessary  to  state  the  precise  point  of 
the  exception. 

Herman  v.  JeffHts^  4  Mont  618;  Tucker  v. 
Jones,  8  Mont.  225;  Helena  ▼.  Aibertose,  Id. 
499. 

The  phrase  "miner"  Is  used  in  the  acta  of 
Congress  themselves  and  by  our  own  courts. 

Shreve  v.  Copper  BeU  Min,  Co.  11  Mont.  832. 

Instruction  22  says  that  there  should  be  a 
eeueral  verdict  for  defendants,  regardless  of 
the  performance  of  the  $500  worth  of  work, 
when  the  acts  of  Congress  would  require  that 
neither  party  should  m  entitled  to  a  patent,  or 
at  most  a  special  verdict,  declaring  defendants 
entitled  to  possession  only. 

Tliomas  v.  Chisholm,  18  Colo.  105. 

The  United  States  Revised  Statutes  provide 
that  suit  shall  be  brought  "to  determine  the 
question  of  the  right  of  possession." 

U.  8.  Rev.  Stat  §  2826;  Wolverton  t.  Nich- 
ols, 119  U.  8.  490,  SO  L.  ed.  476;  Manning  ▼. 
Strehhw,  11  Colo.  451. 

Hunt,  J. ,  delivered  the  opinion  of  the  court: 
The  principal  question  in  this  case  turns 
upon  the  instructions.  .  The  court,  after  stating 
to  the  jury  that  three  steps  are  indispensable 
to  a  valid  location  of  a  mining  claim, — to  wit: 
(1)  A  discovery;  (2)  a  marking  of  the  bounda 
ries;  and  (8)  a  record,— charged  in  relation  to  a 
discovery  aa  follows:  *'0n  this  point  you  are 
advised  that,  to  make  a  discovery,  the  would-be 
locator  must  have  found  a  vein  or  crevice  of 
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mineral-bearing  quartz,  rock,  or  ore  in  pisoe. 
with  at  least  one  well-defined  wall.  A  vein  or 
crevice  is  said  to  exist  when  ore  is  found  within 
defined  boundaries,  and,  if  the  boundariei  an 
well  defined,  slight  evidence  of  ore  may  be 
sufficient;  while,  on  the  other  hand,  a  clearlj 
defined  ore  body,  with  one  well  defined  wail, 
will  be  enough.  The  matter  within  the  bonod- 
aries  must  be  mineral  bearing  quartz,  rock,  or 
ore;  and,  before  a  sufficient  discovery  to  joi- 
tify  a  location  can  be  said  to  have  been  made, 
there  must  have  been  found  a  vein,  the  course 
of  which  can  be  readily  determined  through 
the  surrounding  rock,  and  that  this  vein  musi 
contain  mineral,  quarts,  or  ore  ofmch  a  nature 
as  that  a  practical  miner,  if  he  encountered  it, 
would  feel  Justified  in  following  it  up,  or  de^ 
veloping  it,  from  the  reasooal>le  expectation  of 
finding  paying  mineral  as  the  result  of  bis  de- 
veloping the  vein,  so  that  mere  water  cracks 
or  seams  in  the  native  rock,  or  a  mere  stringer 
or  offshoot,  would  not  necessarily  constitute  a 
discovery.  In  other  toords,  if  Viere  was  nei 
enough  found  to  justify  a  practical  miner  in  en- 
tertaining a  reasonable  hope  of  finallv  encooa- 
tering  paying  mineral  in  this  partietuar  ereriet 
or  vein,  by  developing  or  following  it,  then  tehat 
was  found  would  not  be  a  discovery  in  lav,-- 
would  not  justify  a  location, — and  any  location 
made  thereon  would  be  inralid.  And  this  dii^ 
C(>yery  must  be  so  made  before  the  boundaries 
are  marked,  for  a  location  void  when  made,  for 
want  of  ^sufficient  diseot&ry,'  as  above  defined, 
could  not  be  made  good  by  the  locator  after 
wards  finding  what  would  be  in  law  considered 
a  good  discovery."  The  court  afterwardi 
stated  and  elaborated  the  plaintiffs'  contentioD 
by  the  following  instruction:  '*  The  plaintiffs 
insist  that  the  ground  was  open  to  location  in 
May,  1891,  for  these  reasons:  First,  while  ad- 
mitting the  marking  of  the  boundaries  and 
record  of  the  Silver  Safe  in  December,  1889, 
they  say  that  there  was  not,  by  Brooks  or  his 
co-locator,  before  they  marked  their  bound- 
aries, any  such  discovery  as  the  law  requires, 
t.  e.  as  Hi  practical  miner  would  have  felt  justi- 
fied in  developing,  with  the  reasonable  expecta- 
tion of  finally  finding  paying  mineral  in  that 
particular  seiim.  They  also  insist  that  the  per- 
sons claiming  under  the  Silver  Safe  claim 
abandoned  their  claim  in  the  fall  of  1890,  and 
tried  to  secure  the  ground  under  a  different  lo- 
cation, called  the  Rush  placer  or  stone  qiiarry 
claim;  and  they  further  say  that  the  Silver 
Safe  clain.ants  forfeited  their  claim,  if  any 
they  ever  had,  by  failing  to  perform  one  hun- 
dred dollars'  worth  of  work  or  ioaprovements 
on  and  for  the  benefit  of  the  Silver  Safe  loca- 
tion in  the  year  1890."  In  the  use  of  words 
^italicized  by  us,  for  better  illustration)  restrict- 
ing a  discovery  to  such  a  crevice  or  vein  as  a 
practical  miner  alone  would  have  fell  Justified 
in  developing,  with  the  reasonable  expectatioa 
of  finally  finding  paying  mineral  in  that  par- 
ticular seam,  the  court  clearly  erred.  The  er 
ror  was  not  alone  in  laying  down  a  rule  limit- 
ing a  valid  discovery  to  such  as  a  practical 
mmer  would'feel  justified  in  developing,  with 
reasonable  expectation  of  finding  ore  of  com- 
mercial profit,  present  or  prospective,  but  ex- 
tended as  well  to  the  lanmiage  of  the  charge 
which  limited  such  Jus^fication  to  the  expecta- 
tion that  paying  mineral  would  be  found  is 
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tbat  particular  seam  upon  which  a  discoTerj 
TV  as  made. 

The  stntiites  of  the  United  Statea  (Re^.  Stat. 
$§  2319,  2320),  and.  the  iiiierpretatioos  placed 
u  poD  them  by  the  supreme  court,  so  far  as  we 
are  advised,  have  never  required  as  a  prerequis- 
ite to  the  location  of  a  raininj^  claim  that  a  lo- 
cator discover  rock  in  place  bearing  any  of  the 
precious  metals  named  in  the  statute  sufficient 
to  junify  persons  pursuing  anj  particular  phase 
of  any  particular  occupation  in  life  on!  v,  asdis- 
tiD|]:ui8bed  from  any  others,  in  expending  time 
aod  means  in  prospecting  and  developing  the 
ground  within  the  limits  of  the  location.    Any 
person  may  become  a  prospector  by  explorini; 
a  re^on  of  country  for  mineral;  any  person 
qualified  by  reason  of  citizenship  In  the  Uniied 
States  may  make  a  Talid  location  of  a  mining 
claim  by  compliance  with  the  law;  and  if  the 
rock  discovered  by  such  a  person  is  in  place,  and 
carries  enough  precious  metal  in  it  to  justify  the 
locator  in  expending  his  time  and  money  in 
prospec'ing  and  developiug  the  ground  located, 
such  a  discovery  is  valid,  and  a  location  thereof 
may  be  made,  no  matter  what  the  locator's  voca- 
tion may  be.    The  law  does  not  discriminate. 
Its  justification  to  locate  extends  to  any  citizens 
complying  with  its  requirements;  not  only  to 
the  miner,  whose  experience  Ilea  in  years  of 
toil,  but  to  the  geologist,  whose  life  has  been 
in  books  of  science,  and  to  any  other  citizen, 
regardless  of  his  calling.     When  the  validity 
of  a  mining  location  is  assailed  upon  the  ground 
of  no  sufllcient  discovery,  and  there  arises  a 
queation  of  whether  the  locator  was  justified  in 
expending  his  time  and  money  in  prospecting 
and  developing  the  ground  located,   then,  of 
course,  t-he  testimony  of  mining  men.  indudine 
practical  and  scientific  miners,  geologists,  ana 
mineralogists,  is  most  valuable,  to  the  end  that 
the  court  and  jury  may  correctly  determine  if 
the  locator  has  made  a  discovery  of  rock  in  place 
carryin|^  precious  metal  sufllcient  to  warrant  his 
expending  time  and  money  in  prospecting  and 
developiug  his  located  ground.    Sucli  teati- 
Biony  fixes  the  character  of  the  rock,  the  nature 
of  the  vein  or  seam  or  crevice,  the  formation 
of  the  country  abouti  whether  there  is  a  well-de- 
fined  wall  or  not,  the  probabilities  of  the  result 
of  future  development  work,  and  in  other  ma- 
terial ways  assists  the  court  or  jury  in  arriving 
at  a  Just  conclusion  as  to  the  existence  or  non- 
existence of  the  facta  plainly  essential  as  bases 
for  such  ju»>tifiration.    But,  if  the  Justification 
is  found,  it  is  a  lustification  to  the  locator  by 
reason  of  the  existence  of  facts,— mineralog- 
ical  and  geological;  while,  if  such  facts  exist, 
the  jiistificntion  exists,  and  whether  or  not  it 
is  such  a  justification  as  the  practical  miner 
would  avail  himself  of  is  not  of  vital  import. 
We  find  in  the  case  of  Book  v.  JuHiee  Min, 
C%7.  58  Fed.  Rep.  106.  a  discussionof  what  con- 
stitutes a  * 'discovery"  within  the  meaning  of 
the  United  States  statute.    More  than  ordinary 
respect  is  due  to  the  opinion,  because  it  is  ren- 
dered by  Judge  Hawley.    who  enjoys  in  a  pe- 
culiarly high  degree  the  respect  of  the  courts 
and  bar  alike  for  his  great  learning  upon  the 
law  of  mining  rights.    We  quote  as  follows 
from  the  opinion:  "What  con^tiiutes  a  discov- 
ery of  a  vein  or  lode,  within  the  meaning  of 
the  statute?  Section  2820.  Kev.  Stat.,  provides 
that  'mining  claims  upon  veins  or  lodes  of 
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Soarts  or  other  rock  in  place  bearing  gold, 
Iver,  cinnabar,  lead,  tin,  copper,  or  other  val- 
uable deposits,  heretofore  located,  shall  be 
governed  as  to  length  along  the  vein  or  lode  by 
the  customs,  regulations,  and  laws  in  force  at 
the  date  of  their  location.  A  mining  claim 
located  after  the  10th  day  of  May,  1»72. 
whether  located  by  one  or  more  persona,  may 
equal,  but  shall  not  exceed,  1,800  feet  in 
length  along  the  yein  or  lode;  but  no  location 
of  a  mining  claim  shall  be  made  until  the  dis- 
covery of  Vnt  vein  or  lode  within  the  llmita  of 
the  claim  located.'  The  words  *yein  or  lode,' 
In  the  last  clause  of  this  statute,  wereeyidently 
intended  to  apply  to  such  veins  or  lodea  as 
were  described  in  the  first  section,  and  to  have 
the  same  meaning,  e»s.  a  vein  or  lode  'of  quartz 
or  other  rock  in  place  bearing  gold,  eilvar,'  etc. 
This  statute  was  intended  to  be  liberal  and 
broad  enough  to  apply  to  any  kind  of  a  lode 
or  yein  of  quartz  or  other  rock-bearing  min- 
eral, in  whatever  kind,  character,  or  formation 
the  mineral  might  be  found.  It  should  be  so 
construed  as  to  protect  locators  of  mining 
claims,  who  have  discovered  rock  in  place  bear- 
ing any  of  the  precious  metala  named  therein, 
sufficient  to  Justifying  the  locators  in  expend- 
ing their  time  and  monev  in  prospecting  and 
developing  the  ground  located.  It  must  be 
borne  in  mind  that  the  veins  and  lodes  are  not 
always  of  the  same  character.  In  some  min- 
ing districts,  the  yeins,  lodes,  and  ore  deposits 
are  so  well  and  clearly  defined  as  to  ayoid  any 
questions  being  raised.  In  other  localities,  the 
mineral  is  found  in  seams,  narrow  crevices, 
cracks,  or  fissures  in  the  earth,  the  precise  ex- 
tent and  character  of  which  cannot  be  fully 
ascertained  until  expensive  explorations  are 
made,  and  the  continuity  of  the  ore  and  ex- 
istence of  the  rock  in  place  bearing  mineral  is 
eatablished.  It  never  was  intended  that  the 
locator  of  a  mining  claim  must  determine  all 
these  facts  before  he  would  be  entitled,  under 
the  law,  to  make  a  yalid  location.  Every  vein 
or  lode  is  liable  to  have  barren  spots  and  nar- 
row places,  aa  well  as  rich  chimneys  and  pay 
chutes,  or  large  depoaits  of  valuable  ore. 
When  the  locator  finds  rock  in  place  contain- 
ing mineral,  he  has  made  a  'discovery,'  within 
the  meaning  of  the  statute,  whether  the  earth 
or  rock  is  rich  or  poor,  whether  it  assays  high 
or  low.  It  is  the  finding  of  the  mineral  in  the 
rock  in  place,  as  distinguished  from  float  rock, 
that  constitutes  the  discovery,  and  warranta 
the  prospector  in  making  a  location  of  a  min- 
ing claim."  It  will  be  observed  that  through- 
out the  language  of  Judge  Hawley  he  does  not 
establish  any  standard  of  judgment  by  which 
to  warrant  a  justification,  except  the  existence, 
and  exi>ected  existence,  of  geological  or  min- 
eralogical  facts  from  which  certain  reasonable 
conclusions  are  authorized  to  be  drawn.  The 
probable  conduct  of  the  pra^-tical  miner  or  his 
beliefs  are  not  regarded  as  rules  or  testa  of  the 
Justification  for  the  guidance  of  locatora.  In- 
deed, throughout  his  whole  succinct  and  care- 
fully considered  statement  of  the  law,  aa 
quoted,  the  learned  Judge  does  not  use  the 
word  "miner"  at  all.  but  lays  stress  upon  the 
liberality  of  the  statute,  which  protects  the  lo- 
cator in  his  discovery  Hud  location  if  rock  in 
place  is  found  cootnining  precious  metals, 
sufficient  to  Justify  such  locator  in  prospecting 


tbe  dlacoverec  expect  to  Bud  [wjliig  mlnerel 
ia  Ibal  particular  crerice  or  vela  or  aeam  in 
which  he  flnds  his  rock  Id  p1ac«  beariDKmetal, 
beron  he  can  make  a  valid  locntioii.  This  ts 
plain  bv  a  itDdr  of  Judge  Hanle^'i  opinion, 
hy  the  latr  pneraUv,  and  by  ibe  h^bt  of  com- 
mon knowledm.  U  a  prosrector  in  a  mining 
redoD  discoTer  a  imin  with  ■  »ell-defloed 
wall,  beariiif  imHcatlona  of  mlnoal  aufflcient 
to'jaxtify  bim  in  Bpeadlnebla  lime  and  (nriDey 
In  folluwing  it.  in  eipeciRlion  of  flndlni;  a 
main  bod;  of  ore  of  commercial  value  within 
tbe  ground  located,  a  valid  location  of  a  min- 
ioK  claim  may  be  made,  and  the  expectation 
need  not  be  confined  to  finding  pacing  niinenil 
in  the  particular  Kam  upon  which  tbe  dia- 
covery  la  made.  Judge  Beatty.  of  Idaho,  In 
Montana  0.  B  Co.  v.  Jfferon,  68  Fed.  Rep. 
811,  after  quoling  from  Book  v.  Jictlie»  Min. 
Co.  Mupra,  laid  that  Ibe  laie  deciaiODS  estab- 
llBfaed  "the  liberal  rule  that  it  Is  notneceasary, 
to  Ibe  location  of  a  vnlid  claim  lyider  g  2820, 
that  oreofcommerctHl  value  in  either  quantity 
or  quality  must  Hnt  be  discovered  withtn  its 
llniils.  Willie  the  praclical  observer  will  com- 
mend tbe  rule,  It  must  be  resHinably  applied. 
To  Apply  il  to  every  seam  orfisaure  which  may 
be  filled  with  matter  conlaiuiiig  traces  of  tbe 
prreioug  melnls,  wbelber  in  or  remote  from 
ralnirul  country,  nhether  valuable  or  worth- 
less as  a  mining  claim,  would  be  a  preversion 
of  a  liberal  law.  Tbe  vela  or  lode  wbicb  Ihe 
atalute  directs  must  be  discovered  before  Ihe 
location  of  a  claim,  must  be  one  that,  from  all 
lla  indicBlione,  has  a  present  or  piospective 
commercial  value,  for  only  'lands  valuable  for 
minrrats'  are  subject  to  appropriation  as  min- 
ing claimB." 

The  case  at  bar  well  illuslrates  the  force  of 
tbece  views.  It  la  In  evidence  that  the  Tlcinitjr 
of  the  Silver  Safe  location,  at  Neihart,  tbe 
veins  Increase  an  tliey  go  down:  that  ibe  seams 
(tometimea  called  "stringers"  Id  ihat  district) 
are  reftaided  as  in  close  proximity  to  larper 
veins  of  mineral:  that  they  are  usually  sup- 
posed to  Ind  to  viens,  but  sometimes  lead  from 


the  district  Is  one  where  Ibe  mineral  i*  fouad 
In  seama  "the  precise  extea(  and  cfaaracierof 
wbicb  cannot  be  fully  aicenained,  until  «i- 
pensfve  eiploratioua  are  made,  and  the  oot- 
tinufty  of  Ine  ore  and  the  existence  of  the  rod: 
In  place  bearing  mineral  is  esi&bli^hed."  Bit 
V.  Juttiee  Min.  Co.  tapra.  OfleniioMS.  la 
suchdUlricu.sdiBCOVery  is  made  on  a ''seam.' 
ft  term  often  ased  lynonymoiialy  witii 
"stringer,"  and  commonly  understood  b;  aii- 
nera  to  be  a  crack  or  crevice  filled  by  mlDetil 
deposit,  and  occurring  in  Ihe  country  mck,  ud 
by  means  of  which  the  prospector  aniicipaiet 
being  led  to  an  ore  body  or  deposit  of  com- 
mercial value.  Upon  such  a  seam  the  evi- 
I'ence  in  this  case  tends  to  show  the  Silver  Safe 
discof  ery  was  made,  and,  if  so  made,  the  loca- 
tion thereof  was  valid  ii 


testimony  was  introduced  upon  Ihsi  polnl,  aod 
inatruciions  were  given  covering  Ibe  law  of 
abandonmeift.  Whether  it  is  necessary  to■p^ 
ciallv  plead  abandonment  we  will  not  deciae. 
Tfae'laleslutlerenceof  Ihe  supreme  court  of  Csl- 
ifornia,  citing  earlier  cases,  is  in  TVfmaiu  v. 
ftardiMarch,  ItiQajlllCal.  B»9,  where  ii  wo 
held  that  evidence  of  abandonment  may  ba 
given  without  a  apedal  plea  under  a  denial  of 
title.  Where,  however,  aiiandonmeni  is  re- 
lied upon,  It  is  safer  to  plead  iL 

The  appellants  complain  that  the  Instruc- 
tions assumed  that  certain  lestimony  was  i!Lvh 
wbicb  was  not.  Witboui  gomg  into  any  dis- 
cussion of  tbe  instructioDS  complsined  of,  «e 
think  that,  under  our  practice,  couits  should 
avoid  any  ataremert  of  tesiimony  so  framrd  at 
to  subji-<-t  Ibe  luElructi'iUN  lo  any  weli-fouudrd 
charge  of  being  Ibe  conn's  conclusion  (rom 
facta  directly  disputeil  on  the  trial. 

Tbe  defendanta'  objection  lo  the  form  of  tbe 
verdict  could  not  bave  operated  lo  tbrir  prej- 
udice In  this  action. 

Judgmsal  and  order  denying  a  motiM/er* 
new  trial  reterted,  and  cause  remanded,  wtik 
directions  to  grant  a  new  irial. 
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knowlcdi^iDent  and   recording  was  complied 

with. 

3   Am.  &  Bog.  Edc.  Law,  p.  426,  and  note 

5;  Hertey  t.  Rhode  It' and  lAteomoiive  Works,  98 

U.  8.  6tt4,  23  L.  ed.  1003;  McConniek  v.  Had 

den,  S7  IIL  870;   KUehum  ▼.  Watson,  24  111. 

591;  Heryford  v.  2>/'«m.  102  U.  8.  2»5,  26  L.  ed. 

160;  BoTkneu  y.  RuueU,  118  U.  8.  668,  80  L. 

ad.    286;    Brundoffe   ▼.    Camp,    )il  Hi.    830; 

Mureh  V.   TTri^A^,  46  111.  487,  95  Am.  Dec. 

455;  Michigan  C.  R.  Co.  v.  Phillips,  60  111  190: 

Lveas  y,  Campbell,  88  111.  447;   Van  Dutor  y, 

AUen,  90  111.  499. 

OursUtutes  refer  to  all  liens,  whether  created 

by  conditional  sale  or  oUierwise,  and  requires 

them    to   be   recorded,  and    the    authorities 

which  control  the  case  are  — 
Mertey  v.  Rhode  Island  Leeomoiite  Works, 

ftDd  lleruford  y,  Davis,  suvra. 

Is  this  a  re^rvaUoD  of  lien?    If  aop  il  comes 

within  our  statutes. 

A    lien    at   law  Is   an    implied   obligation 

whereby  property  is  bound  for  the  discharge 

of  some  debt  or  engagement. 

1  Jones,  Liens,  §  4;  Gregory  ▼.  Morris,  96 
U.    S.  619,  24  L.  ed.  740;    Weber  ▼.   Diebold 

Safe    d  L,  Co.  2  Colo.  App.  68:    Oeorge  y 
TufU,  5  Colo.  162. 

Jf«Mr«.  Johnston  ft  Finical*  for  defend- 
ant in  error: 

When  a  sale  is  made  upon  a  condition,  as 
that  the  title  is  to  be  in  the  vendor  until  the 
goods  are  paid  for,  then  the  ownership  of  the 
property  remains  with  the  seller  until  the  con- 
dition is  fully  performed. 

A  man  cannot  have  a  lien  on  that  which  he 
owns. 

narkne»9  v.  RushU,  118  U.  8.  668,  80  L.  ed. 
285:  Utrtey  v.  Rhode  IsUuvf  i.ocomotite  Works, 
93  U.  S.  664,  28  L.  ed.  1008:  Qreen  v.  Van 
Buskirk,  72  U.  8.  5  Wall.  807.  18  L.  ed.  599, 
74  U.  8.  7  Wall.  189.  19  L.  ed.  109;  Herp- 
ford  Y.  Dans,  102  U.  8.  235,  26  L.  ed.  160; 
Redeirill  v.  Cillen,  4  N.  M.  78. 

More  than  forty  of  the  states  and  territories 
have  passed  on  the  question  at  issue,  and  all  of 
them,  with  the  exception  of  Illinois  and  Colo- 
rado, with  Kentucky  and  Pennsylvania  in 
doubt,  hold  as  in  Uarkness  v.  Russell,  supra. 
Piedmont  TxkndA  L  Co.  ▼.  Thomson- Hous- 
ton Motor  Co.  (Ala.)  12  8o.  768;  Montgomery 
Iron  Works  v.  Smith,  98  Ala.  644;  Ames  Iron 
Works  Y,  Richardson,  65  Ark.  642;  Edgeitood 
Distilling  Co.  v.  Shannon,  60  Ark.  188;  Cleve- 
land Maeh.  Works  v.  Lang  (N.  H.)  31  Atl.  20; 
Keck  V.  Slate  National  Cash  Register  Co.  12 
Ind.  App.  119;  Dodd  v.  Botoles,  3  Wash.  Terr. 
888;  De  Saint  Germain  v.  Wind,  8  Wash. 
Terr.  189:  Pettypfaee  v.  Groton  Bridge  d  Mfg. 
Co.  108  Mich.  155:  Tvfts  v.  ITArcambal,  85 
Mich.  185.  12  L.  R  A.  446;  CampbeU  Printing 
Press  &  Mfg.  Co.  y.  Walker,  22  Fla.  412;  /^ 
Bros.  Furniture  Co.  v.  Cram,  63  Conn.  433; 
Mask  V.  AUen  (Miss.)  17  8o.  82;  Schneider  v. 
Lee  (Or.)  17  Pac.  t.'69;  Sanders  v.  Keber,  28 
Ohio  8t.  630:  Standard  Implement  Co.  v.  Par- 
lin  dt  O.Co  ^\  Kan.  632;  TjtfU  v.  Cleveland 
(Tex.)  3  8.  W.  288;  Tttfis  v.  Thompson,  22  Mo. 
App.  664. 

Banti,  J.,  delivered  the  opinion  of  the  court: 
This  IS  an  action  in  replevin,  brought  to  re- 
cover   possession  of    a  soda    fountain    and 
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apparatus.  The  cause  was  tried  before  the 
court  without  a  jury,  upon  a  stipulHiioa  as 
to  the  facts.  Burgess  &  Son  gave  their  notes, 
and  acquired  the  proi)ertv  from  Tolls  under 
what  is  usually  described  as  a  ''conditional 
sale."*  The  controlling  clause  is  as  follows:  '*It 
is  understood  and  agreed  by  and  between  us 
and  the  said  James  W.  TufU  that  the  title  to 
the  above  ntentioned  property  does  not  pass  to 
ns,  and  that  until  all  said  notes  are  paid  the 
title  to  the  aforesaid  propertv  shall  remain  in 
the  said  James  W.  Tufts,  who  shall  have  the 
right,  incase  of  nonpayment  at  maiuriiy  of 
either  of  said  notes,  without  process  of  law  to 
enter  and  retake  immediate  possession  of  the 
said  property,  wherever  it  may  be.  and  remove 
the  same."  The  contract  was  not  filed  or  re- 
corded in  the  recorder's  office.  The  Bank  of 
Commerce  brought  suit  bv  attachment  against 
Burgess  &  Son,  and  levied  it  upon  the  chattels 
in  question.  Eight  of  the  instalment  notes 
having  become  due  and  remaining  unpaid. 
Tufts,  after  demanding  possession  of  the  prop- 
erty, brought  this  action  in  replevin.  The 
court  below  found  in  favor  of  the  plaintiif, 
and  the  defendant.  Maxwell,  who  held  as  re- 
ceiver in  the  attachment  case,  brought  this 
case  here  by  writ  of  error. 

The  question  is  as  to  whether  the  vendor  of 
an  unrecorded  conditional  sale  of  chattels  has 
a  superior  title  to  an  attaching  creditor  of  the 
vendee.  It  early  became  the  settled  law  that 
a  mortgage  of  chattels  which  were  allowed  to 
continue  in  the  possession  of  the  mortgagor 
did  not  thereby  become  fraudulent  as  against 
the  purchasers  or  creditors  of  the  mortgagor. 
Unlike  the  absolute  sales  of  chattels  where  the 
vendor  'remained  in  ponsession.  there  was 
nothing  inconsistent  in  the  posscssiuu  uf  tbe 
mortgagor,  with  the  defeasible  title  in  the 
mortgagee,  and  therefore  nothing  implying  a 
secret  use.  Ttoyn^s  Case,  1  Smitb,  Lead.  Cas. 
and  notes;  Edtoards  v.  Harben,  2  T.  K.  587; 
Cenard  Y.  Atlantic  Ins.  Co.  26  U.  8.  1  Pet. 
888,  449,  7  L.  ed.  190.  216.  But  tbe  difficulty 
of  proving  actual  fraud,  or  the  falsity  of  such 
secret  transactions,  furnished  a  cover  so  con- 
venient to  fraud  and  perjury  that  the  legisla- 
tures quite  generally  provided  that  such  mort- 
gages should  be  invalid  as  against  purchasers 
and  creditors,  unless  the  mortgagee  took 
possession  of  the  chattels,  or  recorded  the 
mortgafre  in  the  public  registry  of  deeds. 
These  recording  acts,  requiring  chattel  mort- 
gages to  l)e  recorded,  were  held,  however,  not 
to  apply  to  sales  conditional  upon  the  payment 
of  the  purchase  price  by  the  vendee.  In  Rede- 
win  V.  GiUen,  4  N.  M.  72,  this  court  passed 
upon  these  general  questions,  and  held  that  the 
conditional  sale  of  chattels  did  not  fall  within 
the  act  then  in  force,  requiring  chattel  mort- 
gages to  be  filed  in  the  recorder's  office,  and 
that  such  vendor  could  assert  bis  rights  against 
creditors  or  purchasers  of  the  vendee.  Since 
then  the  act  of  1880  was  passed,  which  amended 
tbe  old  law  so  as  to  read  as  follows:  "All 
chattel  mortgagesorother  instruments  of  writ- 
ing having  the  effect  of  a  mortgage  or  a  lien 
upon  personal  property  shall  be  acknowledged 
by  the  owner  or  mortgagor  and  recorded  in 
the  same  manner  as  conveyances  affecting 
real  estate.  Acts  1889,  chap.  73,  g  1.  It  was 
contended  by  the  plaintiff  in  error  that  the  in- 
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•trament  erldenciDjiC  the  transfer  from  Tufts 
to  Buiipeas  A  Son  was  an  iDstrument  ''having 
fheeffect"  of  a**IieD,"wlthio  the  meaning  of 
this  act  Where,  by  the  terms  of  the  contract, 
the  title  is  to  remain  in  the  vendor  until  the 
payment  of  the  purchase  price,  something 
more  than  a  mere  lien  is  reserved.  The  title 
does  not  pass  out  of  him  until  the  condition 
precedent  has  been  performed.  The  transac- 
tion is  not  strictly  a  sale,  but  a  contract  for  a 
sale.  BcereU  v.  iTaU,  67  Me.  497;  1  BeDJamin. 
iSales,  4th  Am.  fd.  §  866;  Ilarkness  v.  liti*seU, 
118  U.  8.  668,  80  L.  «d.  285.  Following  this 
view,  it  has  been  held  that  the  Tender's  title 
is  subject  to  execution  (Eieiett  v.  Hall^  67  Me. 
497);  that  the  increase  whicb  occurs  iiending 
Hie  performance  of  the  conditions  belongs  to 
the  vendor,  though  if  the  transaction  were 
merely  a  pledge  It  would  belong  to  the  pledgee 
(Alien  V.  Delano,  S9  Me.  118;  Clark  v.  Hay 
vard,  61  Vt.  14;  Buekmaiter  v.  Smith,  22  Vt. 
208):  and  that  such  property  is  not  liable  for 
rent  to  the  landlord  of  the  venoee  Bean  v.  Bkige, 
84  N.  T.  510).  In  some  of  the  states,  as  in 
Missouri  and  Ohio,  it  has  been  deemed  neces- 
sary to  provide  by  statute  for  the  protection  of 
the  vendee  against  forfeiture  of  such  payments 
as  have  been  made  by  him.  when  for  subse- 
quent defaults  the  vendor  asserts  bis  right  to 
retake  possession.  These  matters,  however, 
are  only  mentioned  by  way  of  illustration,  and 
do  not  enter  into  the  decision  of  this  case.  In 
Colorado,  following  the  Illinois  decisions,  it 
has  been  held  that  the  right  of  the  vendor  is  in 
the  nature  of  a  Hen,  within  the  meaning  of  a 
recording  act  like  ours.  But  the  force  of  these 
authorities  has  been  very  greatly  shaken  bv 
the  recent  case  of  Harknem  v.  Russell,  118  U. 
8.  668,  80  L.  ed.  286.  In  Texas,  where  the 
statute  ia  also  Uke  oor  own  it  Is  held  not  to 


apply  to  conditional  sales.  TttfU  v.  Cletdand 
(Tex.)  8  8.  W.  288.  See  also  Petiyplaee  t. 
Qroion  Bridge  dbUfg.  Co,  108  Mich.  155;  TmJU 
T.  UArcambal,  85  Mich.  185,  12  L.  R  A. 
446;  SefineidfT  v.  Lee  (Or.)  17  Pac.  269;  Sandm 
V.  Keber,  28  Ohio  St.  680;  Standard  Implement 
Co.  T.  Parlin  db  C.  Co.  51  Ean.  632;  TufU 
T.  Thompeon,  22  Mo.  App.  564.  We  are  of 
the  opinion  that  the  vendor  does  not  holds 
mere  lien,  where  by  the  express  terms  of  the 
contract  the  title  does  not  pass  to  the  vendee 
until  the  purchase  price  of  the  chattel. is  paid, 
and  that  such  a  sale  is  not  within  the  recording 
act  above  mentioned. 

Upon  the  argument  the  plaintiff  in  error 
raised  the  point  that,  before  the  plaintiff  be- 
low could  maintain  bis  replevin.  It  was  nec- 
essary for  him  to  tender  the  return  of  the 
notes  given  for  the  deferred  instalments  of  the 
purchase  money;  citing  Segriet  t.  Orabiree, 
181  U.  8.  287,  88  L.  ed.  125.  Bat  the  case 
was  tried  below  upon  a  stipulation  which  par- 
ported  to  contain  a  recital  of  "all  the  mti 
material  or  necessary,  to  the  determination"  of 
the  case,  except  as  to  the  value  of  the  properly, 
and  damages  for  its  detention.  The  atipou- 
tion  does  not  disclose  whether  the  tender  wts 
made  or  not,  and  the  point  now  seems  to  have 
been  raised  for  the  first  time  in  this  court  at  the 
argument  The  assignment  of  error  embraoee 
two  specific  pounds,  namely:  (1)  That  the 
title  passed  to  Burgess  A  Son;  and  (2)  that  the 
conditional  sale  was  not  recorded.  The  assign- 
ment of  error  does  not  include  the  Question 
now  raised,  and  it  cannot,  therefore,  tw  con- 
sidered. 

The  Judgment  mnti  be  e^ffirmsi, 

HaaailtoB  and  Tiftwyhlin,  JJ.,  ooneiir. 
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NASHVILLE  TRUST   COMPANY  ei  oL, 

Apple, 

(. Tenn«.....Mj 

A  Ufb  tenant  Is  entitled  te  eto^k  dlvi- 
dends  declared  from  net  earnlnics  made  after 
the  respective  rights  of  the  life  tenant  and  re- 
maindermen liave  attached  to  oorporate  atook 
bequeatbed  to  them. 

(September  2, 1801U 

APPEAL  by  defendants  from  a  decree  of  the 
Chancery  Court  for  Davidson  County  in 
favor  of  plaintiff  in  an  action  to  establish  title 
to  certain  corporate  stock.     Affirtntd, 
The  facts  are  stated  in  the  opinion. 


Mr,  4ohn  Alllsron«  for  appellants: 
2  Woerner,  American  Law  of  Administnr 
tion,  §  457,  p.  1008,  aays:  '*Oii  the  one  hand, 
it  is  held  that  nothing  Is  income  from  the  stock 
of  a  corporation  until  the  corporation  itself  bss 
set  it  apart  as  income,  and  declared  it  to  be 
payable  in  money  as  a  dividend;  hence  all  ap- 
propriations of  earnings  to  increase  the  capital, 
to  enlarge  or  improve  the  worlcs,  or  for  anr 
purpose  to  which  capital  la  usually  employed, 
wlietber  declared  under  the  name  of  stocks* 
divideods,  or  however  appointed  or  appor- 
tioned by  the  corporation  or  its  directors,  are 
capital,  and  belong  to  the  remainderman." 

Perry,  Tr.  g  545;  Hooper  v.  Boeeiter,  M'ael. 
527;  Be  Barton* e  Trntt,  L.  R.  5  £q.  238; 
Minot  ▼.  Paine,  99  Mass.  101,  m  Am.  Dec. 
70d;  Rand  ▼.  HubbeU,  115  Mass.  461,  15  Am. 
Rep.  121;  Gibbone  v.  Mahon,  186  U.  3.  549,  34 
L.  ed.  525. 


NoTB.— Asto  the  right  to  increased  stock  In  stock 
dividends  as  betweeo  the  owucrs  of  the  capitui  and 
the  iooome,  seeBpooner  ▼.  Phillips  (Conn.)  16  ll.  B* 

88  L.  It  A. 


A.  401.  and  note;  also  Hite  ▼.  Hite  (Ky.)  19  L.  B.  A. 
178;  Mills  v.  Britton  (Conn.)  24  L.  R.  A.  688, 
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This  doctilse  is  consistent  with  the  distribu 
tlon  to  the  life  tenant  of  stocks  parchased  with 
the  earnings  of  the  corporation  and  TOted  to  be 
diTided  amon|(  the  stockholders,  which  thus 
constitute  a  cash  dividend  In  reality,  though  a 
stock  dividend  in  form. 

Leiand  ?.  Hoyden^  102  Mass.  648. 

On  the  other  hand,  it  is  claimed  that  since 
nothing  but  profits  can  be  divided,all  dividends, 
whether  In  stock  or  cash,  belong  to  the  tenant 
for  life,  because  it  is  the  produce  or  result  of 
the  capital. 

Bafp'B  Appeal,  28  Pa.  868:  Bimpwn  v.  Moore, 
80  Barb.  687;  Clarkfon  t.  Clark^on,  18  Barb. 
646;  Buihee  T.  Freeborn,  11  R.  I.  149;  Van 
Daren  v.  Olden,  19  N.  J.  £q.  176,  97  Am.  Dec. 
650;  L<Mrd  v.  Brooks,  52  N  H.  72;  mUen  v. 
Gverrard,  67  Oa.  2»4,  44  Am.  Bep.  720. 

Id  Maine,  In  BUhardaon  ▼.  Riehardton,  75 
Me.  570,  46  Am.  Rep.  428,  the  qualification 
limiting  the  right  of  the  life  tenant  to  earnings 
after  the  testator's  death  is  rejected  as  leading 
to  difiQcuUy  and  uncertainty,  and  the  rule  an- 
nounced to  be,  in  that  state,  that,  when  a  divi- 
dend is  declared  upon  its  stock  by  a  corix>ra- 
tlon  it  belongs  to  the  person  holding  the  stock 
at  the  time  of  the  declaration  whether  life  ten- 
aDt  or  remainderman,  without  regard  to  the 
source  from  which  or  the  time  during  which 
the  earnings  divided  were  acquired  by  the  cor- 
poration. 

See  also  Bb  Eemoehan,  104  N.  Y.  618;  Jer- 
main  ▼.  Lak$  Shore  dJC8.R  Co.  91  N.  Y. 
488. 

Where,  however,  a  dividend  is  declared  In 
fltock  under  circumstances  showing  that  no 

Srofits  had  accumulated,  but  that  the  new  stock 
istributed  is  really  an  increase  of  capital,  or 
proceeds  of  sale  of  property  owned  by  the  com- 
pany, such  new  stock  is  held  to  belong  to  the 
remaindermen  even  in  the  states  holdmg  that 
ftll  earnings  go  to  the  tenant  for  life. 

Mou^e  Appeal,  88  Pa.  264,  24  Am.  Rep.  164, 
distinguishingin  thla  respect  from  Earp'$  Ap 
peal,  eupra;  Wilibank^i  Appeal,  64  Pa.  256,  8 
Am.  Rep.  585;  Btgne  y.  Oragg,  26  Hun,  89; 
BrinUy  ▼.  Qrou,  60  Conn.  66,  47  Am.  Rep. 
618;  biddl^e  Appeal,  99  Pa.  278;  BeKemoehan, 
eupra. 

in  Be  Brown  d  Lamed,  14  R  L  871, 51  Am. 
Bep.  897,  It  is  held  that  the  application  of  sur- 

Slus  capital  to  the  issue  of  new  shares  of  stock 
I  not  a  dividend  of  the  earnings,  and  that  such 
stock  goes  to  the  remaindermen. 

In  OObone  v.  Mahon,  186  U.  S.  549,  84  L. 
ed.  525,  the  court  unanimously  held  that  stock 
dividends,  declared  on  account  of  "accumu- 
lated earnings/'  which  were  applied  to  the 
permanent  improvement  of  the  works  and 
plnnt,  no  matter  when  nor  from  what  source 
such  funds  were  accumulated,  must  go  to  the 
lemaindermen,  and  the  Income  thereof  only  to 
the  life  tenant. 

Mr,  £•  H.  Eaflt»  also  for  appellants: 

Thompson  on  Corporations,  vol.  2,  S  2192, 
lays  down  the  rule  that  the  life  tenant  ought 
to  take  all  stock  dividends,  unless  they  "repre- 
sent natural  growth  or  natural  increase  In  the 
▼alue"  of  the  corporation's  "permanent  prop- 
erty." 

The  inequity  of  this  role  can  be  illustrated 
by  looking  back  ''through  form  to  the  sub- 
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stance*  of  the  matters  involved  in  the  present 
case. 

The  increase  In  capital  stock  of  the  Nash- 
▼ille  Gaslight  Company  and  the  increase  in 
population  of  Nashville  have  been  in  about 
equal  ratios. 

The  "permanent  propertv*  of  the  gaslifht 
company  did  not  expand  by ''natural  growtn*" 
nor  "increase  in  value"  with  the  increase  of 
population  and  the  expansion  of  municipal  ter- 
ritory, for  the  reason  that  the  gati  plant,  mains, 
pipes,  fixtures,  etc.,  did  not  expand  by  "nat- 
ural growth"  out  into  the  new  territory;  the 
income-earning  capacity,  and  values  did,  sod 
must,  remsin  fixed  until  ditches  were  opened 
up  in  the  new  streets,  new  mains,  pipes,  fix- 
tures, etc.,  put  in;  this  was  done,  but  it  was 
not  "natural  growth  or.  natural  increase  in 
value." 

It  was  growth  and  increase  in  value  pro- 
duced by  the  use,  from  time  to  time,  of  a  part 
of  the  net  earnings  or  income,  thus  broadening 
the  basis  of  the  gas  plant's  earning  or  income- 
producing  capacnY. 

Tp  adopt  Mr.  Thompson's  rale  would  ffive 
the  life  tenant  in  this  case  all  the  benefits  of  the 
increase  in  income  from  this  broadened  basis, 
and  also  the  basis  itself;  in  other  words,  it 
would  give,  in  this  case,  Uie  life  tenant  a  very 
greatly  Increased  income,  and  also  a  good  part, 
of  what  the  author  terms  the  *^rmanent  prop- 
erty" of  the  corporation,  thus  depriving  the 
remaindermen  or  any  participation  whatever 
in  the  lately^ncreasea  value  of  the  "permanent 
property." 

Money  In  the  hands  of  the  directors  of  a  cor- 
poration may  be  income  to  the  corporation,  but 
it  is  not  so  to  the  stockholders  until  a  divi- 
dend Is  declared,  and  directed  to  be  divided 
amongst  the  shareholders,  and  when  the  cor- 
poration invests  it  in  permanent  improvements 
for  carrying  on  or  enlarging  Its  legitimate 
business,  it  never  becomes  income  to  the  share- 
holders. 

Cash  dividends  of  a  corporation,  howeyer 
large,  are  to  be  regarded  as  income,  and  stock 
dividends  however  made,  as  capital,  the  one 
being  an  Income  from  capital  the  other  an 
accretion  to  capital;  the  former  go  always  to 
the  life  tenant  and  tiie  latter  to  the  remainder- 
man." 

Mr.  C*  D.  BemTp  for  appellee: 

No  corporation  has  a  right  "to  divide  its 
capital,  except  in  liquidation,  and  then  the 
creditors  stand  first  and  the  stockholders  next 
In  the  distribution." 

2  Thomp.  Corp.  g  2192. 

As  between  the  company  and  the  snare- 
holder,  the  action  of  the  cfirectors  in  deter- 
mining whether  the  earnings  shall  be  capital- 
ized in  stock  dividends,  or  paid  out  in  cash  Is 
conclusive;  but  when  once  declared,  although 
in  the  form  of  stock,  it  is  the  province  of  the 
law  to  determine  whether  they  belong  to  the 
corpus  of  an  estate  and  are  to  benefit  the  re- 
mainderman, or  whether  they  shall  go  to  the 
life  tenant  as  income. 

Hite  V.  Site,  98  Ey.  257, 19  L.  R.  A.  175. 

Stock  dividends,  which  represent  the  "nat- 
ural growth  and  Increase  in  the  value  of  its 
permanent  property,"  are  generally  held  to  be 
capital,  ana  in  case  of  stock  dividends  that 
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represeDt  earnings  and  profits  which  the  cor- 
poration with  holds  from  the  shareholders  to 
increase  its  plant  or  for  its  betterment,  there  is 
wide  diversity  of  opinion  and  one  not  free 
from  difficulties. 

2  Thomp.  Corp.  %  2102. 

DiTidenda,  in  whatever  manner  decUred, 
''are  presumptively  dividends  of  profits/' 

9  Thomp.  Corp.  ^  2193. 

When  a  distribution  of  earninga  is  made  by 
a  corporation  amon^  its  stockholders,  the  ques- 
tion whether  such  distribution  is  an  apportion- 
ment of  additional  stock,  representing  capital, 
or  a  division  of  profits  and  income,  depends 
upon  the  su1)stance  and  intent  of  the  action  of 
the  corporation  as  manifested  by  its  vote  or 
resolution. 

Gibbons  r,  Mahon,  186  U.  S.  559.  84  L.  ed. 
5557. 

The  stock  held  by  the  testator  at  his  death 
was  the  stock  devised  for  life,  and  it  alone 
must  go  unimpaired  to  the  remainderman,  and 
"all  income  of  such  capital,  whether  in  the 
form  of  other  certificates  or  not,  must  be 
regarded  as  income." 

2  Perry,  Tr.  §  545;  Morawetz,  Priv.  Corp. 
S467. 

In  the  United  States  three  rules  on  this 
subject  are  laid  down,  and  are  called  the  Mas- 
sacbusett  rule,  the  Pennsylvania  rule,  and  the 
English  rule,  and  are  followed,  one  or  the 
other,  by  the  different  state  courts. 

The  Massacbusettsrule.  established  in  Minot 
V.  Paine,  99  Mass.  101, 96  Am.  Dec.  705,  holds 
that  a  "stock  dividend  on  shares  does  not 
belong  to  the  life  tenant,  but  must  be  preserved 
as  part  of  the  capital  of  the  trust  fund  for  the 
bei'.t'fit  of  the  remaindermen." 

Cook,  Siock  f&;  Stockholders,  §  554. 

The  Pennsylvania  rule  is  exactly  contrary  to 
the  Massachusetts  rule,  and,  as  Mr.  Cook  calls 
it,  is  the  * 'American  rule."  and  he  further 
says:  '*Tbis  salutary  rule  prevails,  not  only  in 
Pennsvlvania,  where  it  seems  to  have  first 
been  clearly  declared,  but  also  in  many  other 
Jurisdictions." 

Earp'i  Appeal,  28  Pa.  868;  1  Cook,  Stock  & 
Stockholders,  §  554,  note  1;  Mon^s  Appeal,  88 
Pa.  264,  24  Am.  Rep.  164;  Biddl^e  Appeal,  99 
Pa.  278;  Vinton's  Appeal,  Id.  484,  44  Am. 
Rep.  116;  WiUbank's  Appeal,  64  Pa.  256.  3 
Am.  Rep  685;  Hiie  y.  Bite,  98  Ky.  257,  19  L. 
R.  A.  173;  GM  r.  Fant,  86  S.  C.  1;  Van 
Dorm  V.  Olden,  19  K  J.  £q.  176.  97  Am.  Dec. 
650;  Ashhurst  ▼.  Field,  26  N.  J.  Eq.  1;  Aord 
▼.  Brooks,  52  N.  H.  72;  Peiree  v.  Byrroughs, 
58  N.  H.  802. 

Rhode  Island,  Maine,  and  Connecticut  are 
arranged  on  the  side  of  the  Massachusetts  rule, 
holding  all  stock  dividends  as  capital. 

lie  Broion  dt  Lamed.  14  R.  L  871,  51  Am. 
Rep.  897;  Brinley  v.  Orou,  50  Conn.  66.  47 
Am.  Rep.  618;  Hiehardson  v.  Richardson,  75 
Me.  670. 46  Am.  Rep.  428;  Spooner  v.  Phillips, 
62  Conn.  62,  16  L.  R.  A.  461. 

In  the  case  of  Gibbons  v.  Mahon,  186  U.  S. 
549,  84  L.  ed.  525,  the  Supreme  Court  of  the 
United  States  follows  this  Massachusetts  rule. 

In  Thofnas  v.  Gregg,  78  Md.  545,  the  supreme 
court  adopts  the  Pennsylvania,  or  American 
rule. 

The  state  of  Georgia  has  made  aU  stock  divi- 
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dends  capital,  but  this  la  under  the  Code  and 
by  statute. 

The  state  of  New  York,  in  the  earlier  cases. 
followed — 

Earp's  Appeal,  28  Pa,  868:  darkson  v. 
Clark  hon,  18  Harb  646;  Simpson  y.  Moore ^  80 
Barb.  687;  Gol^fsmiih  v.  Swift,  25  Hun.  201. 

This  rule  seems  to  have  been  moditii'd.  or 
not  strictly  followed,  in  subsequent  cases. 

HyaU  Y.  AUen,  66  N.  Y.  553,  15  Am.  Rep. 
449;   Re  Kernochan.  104  N.  Y.  618 

Had  the  proper^  been  ''real  estate,  the  rents 
to  be  paid  to  the  life  tenant  with  remainder 
over,  it  cannot  be  questioned  but  that  any 
increase  of  the  value  from  natural  cauaea  would 
be  an  accretion  to  the  capital." 

Re  Gerry,  108  N.  Y.  450;  CogwM  ▼.  Cogs- 
tffetf.  2Edw.  Ch.  231. 

And  the  same  principle  should  apply  In  this 
case,  giving  all  increased  Yalue  by  reason  of 
natural  causes  to  the  capital,  and  all  earnings 
and  profits  when  declared  to  the  life  tenant 

Messrs,  Vertrees  ft  Vertrees*  also  for 
appellee: 

The  English  rule  la  that,  where  a  testator 
permits  the  stock  of  which  he  disposes  to 
remain  in  a  company  which,  under  ita  articles, 
has  the  power  either  to  distribute  the  earnings 
as  profits  or  to  convert  them  into  ca  ital,  the 
action  of  the  company  in  doin^  the  one  or  the 
other  is  conclusiye  upon  the  life  tenant  and 
remaindermen. 

Chad  wick  Healey's  Corp.  Law  &  Prac  145; 
Sugden  v.  Alsburv,  L.  R.  45  Ch.  Div.  237; 
Bouch  T.  Sproule,  L.  R.  12  App.  Caa.  885. 

The  Massachusetts  rule,  in  substance,  is  this: 
Money  earned  by  a  corporation  is  corporate 
property  unless  and  until  distributed,  and  as 
long  as  the  corporation  holds  it  undistributed 
it  ia  capital,  and  not  Income,  as  between  the 
life  tenant  and  remaindermen,  both  legally  and 
equitably. 

Minot  V.  Paine,  99  Masa.  101,  96  Am.  Dec 
705;  Rand  v.  Hubbell.  115  Masa.  461,  15  Am. 
Rep.  121. 

Pennsylvania  waa  the  first  state  to  aDnounoe 
what  is  now  known  as  the  * 'American  rule." 
It  is,  that  the  court  will  Inquire  Into  the  facts, 
and  ascertain  when  the  fund  out  of  which  the 
dividend  is  to  be  paid  was  earned  or  accumu- 
lated. If  it  waa  accumulated  before  the  death 
of  the  testator,  it  ia  regarded  as  principal  or 
capital,  without  reference  to  the  time  when  it 
Is  distributed  or  made  payable;  but  if  it  was 
earned  or  accumulated  after  the  death  of  the 
testator,  it  is  to  be  treated  as  income,  and 
awarded  to  the  life  tenant. 

Earp's  Appeal,  28  Pa.  868:  Biddies  Appeal, 
99  Pa.  27a 

The  Massachusetts  rule  loses  sight  of  the 
real  question,  saya  Mr.  Thompson,  which  is, 
the  capital  of  the  estate  disposed  of  by  the  will, 
and  what  is  the  capital  of  the  corporation,  and 
allows  the  question  to  be  determined  by  a 
board  of  directors,  foreigners  to  the  will,  and 
busied  about  corporate  action,  instead  of  by  a 
court  upon  a  view  of  the  real  substance  of  tha 
case. 

2  Thomp.  Corp.  §  2222. 

Dividends  can  rightfully  be  declared  only 
out  of  profits.  A  •'dividend,"  therefore,  is  pre- 
sumptively a  dividend  of  profits  or  accretions 
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only:  and.  "as  a  stock  or  scrip  dividend  is 
therefore,  only  a  form  adopted  by  the  corpora- 
tion of  du>iribuiiDg  to  its  sbarebolders  these 
profita  or  aceretioos,  there  is  room  for  a  ooaeat 
argunoent  that  a  court  of  Justice  should  go 
througb  tbe  form  to  tbe  substance  and  declare 
that  such  diyidends  go  to  the  life  tenant  under 
the  name  of  profits  or  income." 

2  Tbomp.  Ck>rp.  $  2198. 

A  diTideod  of  earnings  should  go  lo  tte 
life  tenant.  Bohuioed  Falues  due  to  natural 
growth  or  market  increase  of  the  permanent 
property  are  not  '^earnings"  at  all,  and  have 
always  oe^  regarded  as  an  exception,  for  the 
reason  that,  when  substance  and  not  form  is 
considered  such  profits  are  accretions,  and  not 
earnings. 

Vtnton*s  Appeal,  90  Ps.  484,  44  Am.  Rep. 
110:  Van  Blarwn  ▼.  Dager,  81  N.  J.  Eq.  788; 
Hite  ▼.  Bite,  98  Ey.  966,  19  L.  R.  A.  178. 

The  chief  objection  which  has  been  urged  to 
the  American  rule  is  its  "inconvenience  and 
"impracticability."  The  fairness  of  the  rule, 
in  so  far  ss  it  treats  earnings  accumulated 
and  undistributed  at  tbe  date  of  tbe  testator's 
decease  as  capital,  is  conceded  by  the  English 
courts  and  the  Supreme  Court  of  the  United 
States. 

Irving  t.  Bavstoun,  4  Paton,  Sc.  App.  631; 
Bovch  ▼.  BprovU,  L.  R.  12  App.  Gas.  8»5; 
Gibbom  y.  Mafion,  186  U.  8.  54V,  84  L.  ed. 
525. 

Most  of  the  states  which  have  considered  the 
iD»iier  ha?e  adopted  the  Americsn  rule. 

1  Cook,  8tork,  &  Stockholders,  8d  ed.  §  554; 
1  Spelling,  Priv.  Corp.  495,  note  2;  2  Beach, 
Priv.  Corp.  g  600;  2  Tbomp.  Corp.  §§  2192. 
tJI99,  2222,  2228;  Thomoi  ▼.  Qregg,  78  Md. 
545;  HiU  T.  HUe.  98  Ey.  257,  19  L.  R.  A. 
173. 

Caldwell*  J.,  deliFered  the  opinion  of  the 
court: 

Samuel  Pritchett  died,  testate,  at  his  resi- 
dence, in  Davidson  county,  on  tbe  21st  day  of 
September,  1891.  Tbe  second  item  of  his  will 
is  in  the  following  langusge:  *'I  will,  devlBe, 
and  bequeath  to  my  wife,  Ann  Pritchett,  all 
tbe  real  estate  I  die  seised  and  possessed  of,  for 
and  during  her  natural  life;  also,  one  fourth 
of  all  tbe  balance  of  my  estate,  not  including 
what  is  herein  given  her  absolutely,  for  her 
life:  and  at  her  death  the  real  estate  and  the 
said  one  fourth  of  the  balance  of  my  estate  is 
to  be  divided  between  my  two  sons,  H.  C. 
Pritchett  and  Samuel  Pritchett,  Jr.,  and  my 
grandchUd,  AnnieP.  Draugban,  only  child  of 
my  deceased  daughter,  Nettie  P.  Draugban, 
share  and  share  alike.  All  my  household 
furniture,  carriage,  bu^gy,  and  horses  are 
willed  to  my  wife  absolutely. "  One  item  of 
that  part  of  the  testator's  property  designated 
by  him  as  "the  balance  of  my  estate"  was 
$100,000  of  stock  in  the  Nashville  Gaslight 
Company;  and  therefore  "one  fourth,"  $^,- 
000  of  that  stock,  passed  to  his  widow  "for  her 
life,"  with  remainder  to  his  two  sons  and  his 

franddauffhter.  The  will  was  promptly  pro- 
ated,  and  thereupon  $25,000  of  the  stock  was 
transferred,  by  consent,  to  the  Nashville  Trust 
Company,  to  hold  as  trustee  for  the  parties  en- 
titled under  the  second  item  of  the  will.  On 
the  29th  of  June*  1892,  the  directors  of  the  gas- 
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light  company  declared  '*a  cash  dividend  of  5 
per  cent,"  and  *'a  stock  dividend  of  10  per  cent," 
on  the  capital  stock  of  the  company,  such 
dividends  to  he  paid  July  1  and  July  15,  1892, 
respectively;  and  on  the  19th  of  June,  1895, 
they  dectaied  ''a  stock  dividend  of  25  per  cent,*' 
by  preamble  and  resolution  in  the  following 
words:  ''Whereas,  a  large  amount  of  tbe  net 
earnings  of  the  company  has  been  used  in  mak- 
ing permanent  betterments  and  additions  to  its 
plant,  and  such  profits  have  Oeen  withheld  from 
the  stockholders  for  that  purpose,  instead  of 
distributing  them  among  the  stockholders  as 
dividends;  and  whereas,  there  has  been  ac- 
cumulated and  permanently  added  to  the  value 
of  the  assets  and  capital  of  the  company  more 
than  25  per  cent  of  the  amount  of  the  present 
capital  stock:  Therefore,  be  it  resolved  that  a 
stock  dividend  of  25  per  cent  be  declared  pay- 
able, and  distributed  on  July  1st,  1895,  among 
the  stockholders  of  the  company,  of  record  of 
that  date,  in  proportion  to  their  holdings.** 
The  first  two  dividends,  like  the  third  one. 
were  declared  from  tbe  "net  earnings"  or 
''profits"  of  the  company;  and  each  of  the 
three  dividends  was  based  entirely  upon  *'net 
earnings,"  or  ''profits"  made  after  tbe  death  of 
.the  testator.  The  cash  divitiend  upon  the  $25,- 
000  of  stock,  set  apart  for  the  beneficiaries  of 
the  second  item  of  the  will,  wss  paid  to  the 
widow;  and  the  two  stock  dividends  thereon 
were  turned  over  to  the  Nashville  Trust  Com- 
pany, which  held  the  $25,000  of  original  stock, 
as  trustee.  The  first  of  the  stock  dividends 
amounted  to  $2,500,  being  10  per  cent  on  $25,- 
000;  snd  tbe  second  one  amounted  to  $6,876, 
being  25  per  cent  on  $27, 500  ($25,000  plus $2,- 
500),  the  amount  of  the  oriVinal  stock  with 
first  stock  dividend  added.  The  two  stock 
dividends  aggregated  $9,875,  and  the  certifi- 
cates or  shares  issued  therefor  constitute  the 
suiiject-matter  of  the  present  litigation.  The 
widow  claims  to  own  tho^  certificates  or 
shares  absolutely,  as  a  part  of  the  income  of 
the  $25,000  of  stock  bequeathed  to  her  for  life; 
and  the  remaindermen  claim  to  own  them  as 
capital,  and  say  that  she  is  entitled  only  to  r%- 
ceive  cash  dividends  thereon  as  on  the  $25,000 
of  original  stock.  In  view  of  this  controversy, 
the  Nashville  Trust  Company  refused  to  sur- 
render the  stock  dividends  to  the  widow;  and, 
upon  that  refusal,  she  brought  this  suit  in 
equity  against  all  proper  parties.  The  chan- 
cellor ruled  in  favor  of  tbe  remaindermen,  and 
decreed  "that  said  two  stock  dividends  go  to 
the  eorptts,  and  that  the  life  tenant  will  bs  en- 
titled to  all  cash  dividends  upon  the  stock  thus 
incressed."  The  court  of  chancery  appeals  re- 
versed the  decree  of  the  chancellor,  and  ad- 
Judged  the  stock  dividends  to  be  tbe  absolute 
property  of  tbe  life  tenant,  as  a  part  of  the  in- 
come of  her  life  estate  in  the  original  stock. 

The  precise  question  is  this:  Which  of  the 
two,  tbe  life  tenant  or  the  remainderman  of 
corporate  stock  bequeathed,  is  the  ultimate 
owner  of  stock  dividends,  declared  from  net 
earnings,  made  after  the  respective  rights  of 
the  two  persons  attached  to  tbeorisrinal  stock? 
Do  such  dividends  belong  absolutely  to  the  life 
tenant  as  income,  or  do  they  form  a  part  of 
>he  eorpvi,  and  pass  to  the  remainderman  as 
duch  ?  This  question,  in  one  form  and  another, 
has  perplexed  the  courts  for  a  century;  and 
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The  eftrlier  English  cases  seem  to  hare 
Pureed  upon  the  question  as  to  whether  the 
controverted  dividend  was  usual  and  ordinary, 
or  unusual  and  extraordinary.  If  the  former, 
it  was  given  to  the  life  tenant;  if  the  latter,  to 
the  remainderman.  The  earliest  of  those  cases 
is  that  of  Brander  ▼.  Brander,  4ye8.  Jn  800,  de- 
cided in  1799.  It  there  appeared  that  the  Bank 
of  England  had  paid  out  £1,000,000  for  the 
public  service,  and  received  therefor  £1,126,- 
CKK)  6  per  cent  annuities,  which  annuities  were, 
by  resolution  of  the  hank,  divided  proportion- 
ately among  the  proprietors  of  the  stock  of  the 
bank.  Of  the  annuities  so  dipded,  £1,000  were 
assigned  to  stock  bequeathed  to  one  pierson  for 
life,  with  remainder  to  another.  The  lord 
chancellor  adjudged  the  annuities  to  be  "an 
accession  to  the  capital,"  and  allowed  the  life 
tenant  only  "the  benefit  of  the  divideods" 
thereon.  Id.  801,  802.  That  case  was  soon 
followed  by  IrtingY,  Houitottn,  4  Paton,  8c. 
App.  621.  The  English  Judges  themselves 
confess  much  difflciiity  in  diMK>vering  "the 
principle"  upon  which  those  decisions  were 
made.  Paris  v.  Am,  10  Yes.  Jr.  189;  Boueh 
T.  Spnntle,  L.  K  12  App.  Cas.  898.  In  Piari$ 
V.  fitrU,  iupra,  the  Bank  of  England  declared 
two  cash  dividends  in  the  same  month,  one  for 
£8  lOs  per  cent,  and  the  other  for  £6  per  cent, 
upon  the  capital  stock  of  the  bank.  The  first 
dividend  was  the  usual  and  ordinary  one  for 
the  half  vear.  The  second  was  unustud  and 
extraordinary,  although  made  from  a  part  of 
the  same  profits.  The  latter,  because  unustuil 
and  extraordinary,  was  by  the  court  considered 
as  capital,  and  not  the  absolute  property  of  the 
tenant  for  life.  It  was  suggested  in  argument 
that  there  was  an  important  dlfTerence  ^tween 
dividends  in  stock  aod  dividends  in  cash,  and, 
therefore,  that  the  case  in  hand  should  not  be 
controlled  by  the  ruling  in  Branderv,  Bran- 
der,  and  Irving  y.  Boustaun,  mipra.  To  this 
suggestion.  Lord  Eldon  replied:  "As  to  the 
dlBtiDCtion  between  stock  and  money,  that  is 
too  thin;  and,  if  the  law  is  that  this  extraor- 
dinary profit,  if  given  in  the  shape  of  stock, 
•hall  be  coDsiderra  capital,  it  must  be  capital 
if  given  as  money."  10  Yes.  Jr.  190.  In 
Bouch  Y,  dproule,  supra,  decided  in  1887,  the 
Oonsett  Iron  Company,  Limited,  was  shown 
to  have  accumulated  a  large  "reserve  fund" 
and  an  "undivided  profit  fund,"  from  which 
combined  it  declared  "a  bonus  dividend," 
which,  according  to  the  company's  scheme, 
the  holders  of  existing  shares  invested  in  new 
shares,  issued  concurrently  with  the  payment 
of  the  dividend.  The  estate  of  William  Boucb 
owned  600  of  the  existing  shares,  and,  by  the 
process  mentioned,  became  the  owner  of  200 
new  ones.  The  600  existing  shares  had  been 
bequeathed  to  the  widow  of  William  Bouch 
for  life,  with  remainder  over.  After  her 
death,  a  controversy  arose  between  her  ex- 
ecutor and  the  remainderman  a^  to  the  owner- 
ship of  the  200  new  shares.  Tlie  CH!>e  finslly 
renched  the  house  of  lords,  nnd  was  tliere  de- 
cided ngnfnst  the  estate  of  the  tenant  for  life. 
Lord  Uerscbell,  though  confessincr  tjie  qnej^tion 
to  be  one  "of  very  coni>idernble  dilliculty," 
after  reviewing  prior  decisions,  said :  '*  I  quite 
agree  with  the  court  below  thut,  apart  from 
the  authorities  to  which  I  have  alluded,  the 
general  principle  for  the  determination  of  such 
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a  question  as  that  before  us,  and  in  my  opinion 
the  only  sound  principle,  is  that  which  is  well 
expressed  in  the  Judgment  of  Lord  Justice 
Fry:  'When  a  testator  or  settlor  directs  or 
permits  the  subject  of  his  disposition  to  re- 
main as  shares  or  stocks  in  a  company  which 
has  the  power  either  of  distributing  its  profits 
as  dividend  or  of  converting  them  into  capital, 
and  the  company  validly  exercises  this  power, 
such  exercise  oi  its  power  is  binding  on  aU 
persons  interested  ander  the  testator  or  settlor 
in  the  shares,  and  consequently  what  is  paid 
by  the  company  as  dividend  goes  to  the  tenant 
for  life,  and  what  is  paid  by  the  company  to 
the  shareholder  as  capita],  or  appropriated  'as 
an  increase  of  the  capital  stock  in  the  concern 
inures  to  the  benefit  of  all  who  are  interested 
in  the  capital.'"  And.  finally,  interpreting 
the  transaction  out  of  which  the  new  shares 
aroee,  he  added:  '*  Upon  the  whole,  then,  I 
am  of  opinion  that  the  company  did  not  pay, 
or  intend  to  pay,  any  sum  as  dividend,  but  in- 
tended to  and  did  appropriate  the  undivided 
profits  dealt  with  as  an  increase  of  the  capital 
stock  in  the  concern."  L.  R.  12  App.  Cas. 
897-899.  We  entirely  agree  that  the  author- 
ized action  of  the  company  in  respect  to  the 
disposition  of  its  profits  '^is  binding  on  all 
persons  interested  **  in  its  shares,  hot  are  una- 
ble to  see  that  it  follows  as  a  consequenoe  that 
the  tenant  for  life  does  not  own  new  shares, 
paid  for  with  capitalized  profits  of  his  or  her 
estate.  The  company  must  have  full  liberty 
in  the  conduct  of  its  own  affairs;  hence  all 
persons  interested  are  hound  by  its  authorized 
action.  But  the  company  does  not  intend  to 
say  by  an  increase  of  capital  from  profits  that 
the  new  shares  shall  belong  to  the  remainder- 
man as  corpus^  rather  than  to  the  life  tenant 
as  income.  It  has  no  possible  interest  in  that 
question,  and  no  power,  in  our  opinion,  to 
control  or  infiuence  title  and  ownership.  Be- 
yond the  matter  of  corporal  policy  and  expedi- 
ency, the  power  of  the  company  does  not  ex- 
tend. 

The  latest  of  the  numerous  English  cases 
examined  by  us  was  decided  in  1890.  In  that 
case  the  Eempton  Park  Racecourse  Ck>mpany 
Limited,  declared  and  paid  in  money  a 
"dividend,"  a  "bonus,"  a  "special  bonus," 
and  an  "  interim,  dividend,"  partly  from  yearly 
profits,  and  partly  from  "  reserve  fund."  The 
court  adjudged  the  names  of  the  distribu- 
tions, and  the  fact  that  they  were  made  partly 
from  "  reserve  fund,"  to  be  wholly  unimport- 
ant, and  gave  the  life  tenants  that  part  of  the 
whole  amount  divided  which  was  apportioned 
to  the  shares  settM  upon  them.  &  AUhury, 
Sugden  v.  AUburp,  L  R.  46  Ch.  Div.  287. 
This  case  affirmed  the  soundness  of  the  de- 
HMon  in  Bauch  v.  Sprauie,  supra,  upon  its  own 
farts,  but  the  two  cases  were  distinguished 
upon  the  ground  that  the  profits  of  the  com- 
pany had  actually  been  capitalized  In  the  one 
cafe,  and  not  in  the  other. 

The  American  adjudications  may  be  ranged 
in  two  Macs,  one  favorable  to  the  remainder- 
man, and  the  other  favorable  to  the  life  tenant. 
The  leading,  though  not  the  oldest,  case  of  the 
former  line,  is  that  of  Minot  v.  Paine,  99 
Mass.  101,  96  Am.  Dec.  705,  which  is  head 
noted  as  follows:  "If  a  fund  held  in  trust  to 
pay  the  income  to  one  until  hisdeath,  and  then 
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coDvey  the  capital  to  another,  includes  shares 
Id  the  stock  of  a  corporation,  shares  of  addi- 
tional stock  distributed  to  the  trustee  as  a 
lawful  dividend  thereon  accrue  as  capital,  al- 
though they  represent  net  earnings  of  the 
corporation.  In  the  coarse  of  the  opinion  it 
was  observed:  "  The  court  do  not  regard  the 
(act  that  the  dividends  were  made  rrom  the 
net  earnings  of  the  roads  as  material."  And 
again:  '*A  simple  rule  is,  to  regard  cash 
dividends,  however  large,  a^  income,  and 
stock  dividends,  however  made,  as  capital." 
99  Mass.  100,  106,  96  Am.  Dec.  705.  Un- 
doubtedly, the  rule  thus  suggested,  possesses 
the  merit  of  lieing  plain  and  easily  applied; 
yet  it  may  in  some  cases  be  an  instrument  of 
crea.t  injustice.  We  think  its  application  will 
do  injustice  in  every  instance  where  net  earn- 
nicgs  accruing  after  the  creation  of  the  trust 
estate  are  converted  into  stock  dividends,  or 
original  capital  into  cash  dividends;  since,  in 
our  opinion,  such  earnings,  whenever  dis- 
tributed in  stock  or  cash,  belong  absolutely  to 
the  life  tenant,  and  such  capitat,  whenever  re- 
turned in  the  form  of  cash  dividends,  belongs 
to  the  remainderman.  The  former  course  is 
frequently  pursued:  the  latter,  now  and  then. 
A  forcible  illustration  of  the  injustice  of  the 
rule  in  the  latter  view  is  found  In  the  ease  of 
Heard  v.  Bldredge,  decided  four  years  later  by 
the  same  court  (109  Mass.  258, 12  Am.  Rep. 
687):  and  in  an  opinion  by  the  same  learned 
judge,  its  injustice,  as  applied  to  the  facts  of 
that  case,  was  recognized,  and  the  dividend. 
Chough  in  cash,  was  denied  the  life  tenant,  and 
eiven  to  the  remainderman,  as  should  have 
been  done.  The  headnote.  which  sufficiently 
states  the  decision,  ia:  "  Money  paid  to  com- 
pensate a  corporation,  whose  property  con- 
sisted of  a  wharf  and  dock,  for  pait  of  its  real 
estate  taken  by  right  of  eminent  domain,  if 
distributed  as  a  dividend  to  the  shareholders, 
belongs  to  the  capital  and  not  the  income  of  a 
trust  fund  invested  in  the  shares. *  109  Mass. 
258,  12  Am.  Rep.  687;  Rand  v.  EubbeU,  115 
Mass.  461,  15  Am.  Rep.  121,  is  very  similar  in 
Its  facts  to  the  English  case  of  Bovch  v. 
SprouUf  mpra,  there  being  a  cash  dividend 
from  net  earnings,  and  a  concurrent  issue  of 
new  shares  therefor  in  each  case.  The  result 
reached  in  both  is  the  same.  In  this  one  the 
court  said:  "  When  a  distribution  of  such 
earnings  is  made  by  the  corpora  ion  among  Its 
ahareholdera,  the  question  whether  such  distri- 
bution Is  an  apportionment  of  additional 
stock,  or  a  division  of  profits,  depends  upon 
the  substance  and  intent  of  .the  action  of  the 
corporation,  as  shown  by  its  votes."  116  Mass. 
474.  Practically  the  same  rule  as  that  an- 
nounced In  Minot  v.  Paine,  ^upra,  seems  to 
Srevail  In  Maine  {Richardson  v.  Richardson,  75 
Le.  570,  46  Am.  Rep.  428);  in  Rhode  Island 
{Re  Brown  and  Lartied^  14  R.  I.  871,  51  Am. 
Rep.  897);  in  Connecticut  {Brinley  v.  Grow, 
60  Conn.  66,  47  Am.  Rep.  618;  Spooner  v. 
PhiUipe,  62  Conn.  62,  16  L.  R  A.  461);  and 
In  Georgia,  by  statute  {Millen  v.  Querrard,  67 
Ga.  292,  44  Am.  Rep.  720).  The  principle 
stated  by  Lord  Herscbell  in  Boneh  v.  Spronle, 
eifpra,  and  quoted  herein,  met  the  approval  of 
the  court  of  appeals  of  New  York  in  Re  Ker- 
nochan,  104  N.  Y.  629,  680. 
One  of  the  most  Instructive  cases  of  this  line, 
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and  that  which  has  caused  us  much  befdtaiioo 
on  accoutt  of  its  high  authority,  is  Gthbom  v. 
Mahon,  186  U.  8.  549.  34  L.  ed.  525.  Mrs. 
Smith  bequeathed  280  shares  of  stock  in  tlj« 
Washington  Gaslight  Company,  in  trust,  with 
direction  that  "the  dividends"  accruiag 
thereon  be  paid  to  her  daughter  Mary  A  on 
Gibbons,  ''during  her  lifetime,  without  per 
centage  of  commission  or  diminution  of  prin- 
cipal, and  that  upon  her  death  the  shares  go 
to  her  other  daughter,  Mrs.  Mahon.  The 
total  stock  of  the  company  was  $600,000  when 
the  testatrix  died,  it  was  subsequently  in- 
creased, by  authority  of  Congress,  to  $1,000, 
000,  and  new  shares  were  issued  for  the  old 
ones  and  for  the  iBcrease.  The  trustee  accord 
ingly  received  560  new  shares.  The  increase 
of  capital  stock  was  made  entirely  fmm  *'  net 
earnings,  income,  and  profits "  of  the  com- 
pany, accruing  and  invested  partly  before  and 
partly  after  the  death  of  the  testatrix.  The 
life  tenant  was  held  to  be  entitled  to  the 
dividends  on  the  whole  660  shares,  and  noth- 
ing more.  A  transfer  of  the  280  representing 
increased  capital  was  refused  her.  Mr.  Justice 
Gray,  who  delivered  the  opinion  of  the  court, 
among  other  things  said:  "  Money  earned  by 
a  corporation  remains  the  properly  of  the 
corporation,  and  does  not  become  the  property 
of  the  stockholders,  unless  and  until  tt  la  dis^ 
tributed  among  them  by  the  corporation.  The 
corporation  may  treat  it  and  deal  with  it  either 
as  profits  of  its  business,  or  as  an  addition  to 
Its  capital.  Acting  in  good  faith  and  for  the 
best  interests  of  all  concerned,  the  corporation 
may  distribute  its  earning  at  once  to  the 
stockholders  as  Income:  or  it  may  reserve  part 
of  the  earnings  of  a  prosperous  year  to  make 
up  for  a  possible  lack  of  profits  in  future 
years:  or  it  may  retain  portions  of  its  eamiogs 
and  allow  them  to  accumulate,  and  then  inv^ 
them  in  i's  own  works  and  plant,  so  as  to  se- 
cure and  increase  the  permanent  value  of  its 
propenv.  Which  of  these  courses  shall  be 
pursued  Is  to  be  determined  by  the  directors, 
with  due  regard  to  the  condition  of  the  com- 
pany's property  and  affairs  as  a  whole;  and, 
unless  in  case  of  fraud  or  bad  faith  on  their 
part,  their  discretion  In  this  respect  cannot  be 
controlled  by  the  courts.  .  .  .  Reserved 
and  accumulated  earninga,  so  long  as  they  are 
held  and  Invested  by  uie  corporation,  beiDfr 
part  of  Its  corporate  property,  it  follows  that 
t/ic  interest  therein,  represented  by  each  share,  is 
capital,  and  not  income,  of  that  share,  as  be- 
tween the  tenant  for  life  and  the  remainderman, 
legal  or  equitable,  thereof  186  U.  8.  568,  34 
L.  ed.  627.  Though  concurring  In  all  that 
goes  before,  we  dissent  from  the  conclusioo 
expressed  In  the  lines  we  have  italicized.  That 
seems  to  us  to  be  a  non  sequitur.  There  csa 
be  no  doubt  that  reserved  and  accumulated 
earnings,  held  and  Invested  by  the  corpora- 
tion, are  corporate  property.  Nevertheless, 
we  are  unable  to  see  how  that  fact  determioet 
or  affects  the  question  of  interest  therein  as  be 
tween  life  tenant  and  remainderman  of  shares. 
Those  persons  acquire  their  interests  under 
the  will  or  deed,  and  not  through  any  action 
of  the  corporation.  The  learned  justice  said 
further:  *'  A  stock  dividend  really  takes 
nothing  from  the  property  of  the  corpors- 
tion,  and  adds  nothing  to  Uie  interests  of  the 
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•bareholden.  Its  property  is  oot  diminished, 
and  their  interests  are  not  increased.  After 
such  a  dividend,  as  before,  the  corporation 
baa  the  title  in  all  the  corporate  property;  the 
s^Rregate  interests  therein  of  all  the  share- 
holders are  represented  by  the  whole  number 
of  shares;  and  the  proportional  interest  of  each 
shareholder  remains  the  same.  The  only 
change  is  in  the  eTidence  which  represents 
that  interest,  the  new  shares  and  the  original 
shares  together  representing  the  same  pro- 
portional interest  that  the  original  shares  rep- 
resented before  the  issue  of  the  new  ones." 
136  U.  8.  569,  84  L.  ed.  527.  Obyiotisly,  this 
change  **  in  the  eridenoe  "  of  the  shareholder's 
interest  separates  his  income  on  the  invest- 
ment from  bis  capital  invested,  the  new  shares 
representing  his  income,  and  the  old  ones  his 
capital;  and  it  would  seem  that  a  separation  of 
the  combined  interests  of  life  tenant  and  re- 
mainderman is  wrought  by  the  same  process, 
the  new  shares  standing  for  income  of  the 
trust  estate,  and  the  old  ones  for  its  capital,  at 
least  to  the  extent  that  the  new  capitalization 
Includes  net  earnings  msde  since  the  trust  took 
effect.  The  trustee  has  made  no  new  inirest- 
ment  He  has  only  received  new  shares  rep- 
resenting profits  of  the  inyestment  made  by 
the  founder  of  the  trust.  How  can  the  facts 
that  net  earnings  are  made  capital  to  the  com- 
pany, and  that  the  issuance  of  stock  dividends 
thereon  do  not  diminish  corporate  property, 
prevent  such  dividends  from  being  income  to 
the  holder  of  old  shares,  whether  that  holder 
be  absolute  owner  or  only  tenant  for  life? 

The  leading  case  of  the  other  line  is  Barjfs 
Appeals  28  Pa.  868.  It  there  appeared  that  a 
stock  company  had  issued  new  stock  upon  a 
large  "surplus  fund,"  accumulated  from  the 
profits  of  its  business,  through  a  period  of 
years  partly  before  and  partly  after  the  death 
of  the  testator;  and  it  was  decided  that  life 
tenants  of  540  shares  of  old  stock  were  entitled. 
as  absolute  owneis,  to  such  portion  of  the  cer- 
tificates of  new  shares  as  represented  profits 
accumulated  after  the  death  or  the  testator,  but 
not  to  thai  portion  representing  profits  accumu- 
lated before  his  death.  In  the  opinion,  the 
court  observed:  '*In  the  case  before  us  the 
testator  has  ool  made  a  bequest  of  the  stock 
itself  to  the  appellants.  On  the  contrary,  he 
baa  given  them  only  the  'income'  of  it  for  life. 
Then  interests  commence  after  i  he  death  of  the 
testator.  They  have  no  right  whatever  to 
claim  the  income'  which  had  accumulated  be- 
fore his  death.  If  they  ma^  go  back  of  that 
event,  for  a  single  day,  to  seize  upon  'income, 
rents,  or  interest'  which  had  accumulated  in  his 
lifetime,  they  may  ransack  the  transactions  of 
his  whole  life,  and  end  by  showing  that  his 
whole  fortune  consisted  of  'rents,  interest,  and 
income,'  arising  from  a  very  small  capital, 
which  has  since  been  l03t.  It  is  equally  clear 
that  the  profits  arisii  g  since  the  death  of  the 
testator  are  'income'  wiihin  the  meaning  of  the 
will,  and  should  be  distributed  among  the  ap- 
pellants. These  profits  amounted,  at  the  time 
of  the  issue  of  new  certificates  of  stock,  to  the 
sum  of  $40,500,  exclusive  of  the  current  semi- 
annual dividend  1  which  had  been  previously 
declared  and  paid.  That  sum  is  the  rightful 
property  of  the  appellants.  The  managers 
might  withhold  the  distribution  of  it  for  a 
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I  time,  for  reasons  beneficial  to  the  interests  of 
the  parties  entitled.  But  they  oould  not,  by 
any  form  of  procedure  whatever,  deprive  the 
owners  of  it,  and  give  it  to  others  not  entitled. 
The  omission  to  distribute  it  semiannually,  as 
it  accumulate  i,  makes  no  change  in  its  owner- 
ship. The  distribution  of  it  among  the  stock- 
holders in  the  form  of  new  certificates  has  no 
effect  whatever  upon  the  equitable  fight  to  it." 
28  Pa.  874.  The  controlling  principles  under- 
lying this  decision  have  been  recognized  in 
other  cases  in  the  same  state  ( Wiltbank^i  Ap- 
peal, 64  Pa.  256,  8  Am.  Bep.  585;  BiddU^i 
Appeal,  99  Pa.  282:  Vinton's  Appeal,  Id.  440, 
44  Am.  Rep.  116;  Smith'i  Ekiate,  140  Pa.  844); 
also  in  Kentucky  {flite  v  Hiie,  08  Ey.  257,  19 
L.  R.  A.  178);  in  Maryland  {T%omai  v.  Gregg, 
78  Md.  545);  in  New  Hampshire  (fjOrd  v. 
Brooki,  52  N.  H.  72;  Fierce  v.  Burroughs,  58 
N.  H.  802);  in  New  Jersey  {Van  Doren  v. 
Olden,  19  N.  J.  Eg.  176,  97  Am.  Dec.  650; 
Ashurti  V.  Field,  26  N.  J.  Eq.  11;  Van  Blar- 
com  V.  Dager,  81  N.  J.  £q.  793);  and  in  South 
Carolina  ((Mb  v.  Fant,  86  8.  G.  \\  In  the 
Kentucky  case,  which  was  decided  in  1892,  the 
court  said:  * 'Since  the  testator's  death  certain 
stock  dividends,  based  upon  earnings  and 
profits,  have  been  declared  upon  some  of  the 
stocks.  It  is  claimed  by  the  remaindermen 
that  they  belong  to  the  principal  of  the  estate, 
while  the  life  tenants  assert  they  are  entitled  to 
them  as  income.  The  question  is  beset  with 
difficulties.  It  is  urged  by  the  former  that  the 
mere  declaration  as  *a  stock  dividend'  by  the 
companv  is  conclusive  in  their  favor;  that  be- 
ing stock  it  must  be  treated  as  a  part  of  the 
capital,  and  that  the  conclusion  of  the  company 
to  turn  all  their  profits  into  capital  is  a  matter 
in  its  discretion,  and  conclusive  upon  the 
courts.  As  between  the  company  and  the 
shareholder  the  action  of  tlie  directors  in  deter- 
mining whether  the  earnings  shall  be  capital- 
ized in  stock  dividends,  or  paid  out  in  cash,  is 
conclusive;  but  when  once  declared,  although 
in  the  form  of  stock,  it  is  the  province  of  the 
law  to  determine  whether  they  belong  to  the 
carpus  of  an  estate  and  are  to  benefit  the  re- 
mainderman, or  whether  they  shall  go  to  the 
life  tenant  as  income.  .  .  .  Where  a  divi- 
dend, although  declared  in  stock,  is  based  upon 
the  earnings  of  the  company,  it  is  in  reality, 
whether  called  by  one  name  or  another,  the 
income  of  the  capital  invested  in  it.  It  is  but 
a  mode  of  distributing  the  profit.  If  it 
be  not  income,  what  u  it?  If  it  is,  then 
it  is  rightfully  and  equitably  the  property 
of  the  life  tenant.  Ii  it  be  really  profit, 
then  he  should  have  it,  whether  paid  in  stock 
or  money."  98  Ky.  284-268,  19  L.  R.  A. 
175.  It  should  be  noted  that  it  is  stated  in 
another  part  of  this  opinion  (page  265,  98 
Ky.,  and  page  175,  19  L.  R.  A.),  contrary  to 
tne  rule  announced  in  Earp*s  Appeal,  that 
''dividends,  whether  of  stock  or  payable  in 
money,  are  nonapportionable,  and  must  be 
considered  as  accruing  in  their  entirety  as  of 
the  date  when  they  are  declared."  Otherwise 
the  two  cases  are  in  full  accord.  The  Mary- 
land case  Is  the  latest  one  we  have  seen,  having 
been  decided  in  1894.  As  well  presented  in  the 
syllabus,  it  is  as  follows:  *'A  testator  be- 
queathed in  trust,  for  the  sole  and  separate  use 
and  benefit  of  his  daughters  during  their  lives. 
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and  at  their  death  to  their  issue,  stock  in  a 
railroad  company  which  after  the  death  of  the 
testator,  which  occarred  on  the  11th  of  Febru- 
ary, 1800.  passed  a  resolution  reciting  that  for 
the  three  fiscal  years  endine  8Cch  of  September, 
moi,  the  net  earnings  of  the  comfMiny  had 
amounted  to  a  specified  sum,  that  they  had 
been  used,  among  other  things,  for  the  perma- 
nent improvement  of  the  railway,  and  for  new 
construction,  and  that  therefore  a  dividend  of 
20  per  cent  be  declared  for  said  period, 
'pavable  in  common  stock  of  the  company.' 
Held,  that  the  dividend  was  income,  and  not 
capital,  and  the  daughters  were  entitled  to  that 
earned  after  the  death  of  the  testator."  78 
M(l.  545. 

Most  of  the  late  text-writers  who  have  con- 
sidered the  subject  lend  the  weight  of  their 
approval  to  the  rule  laid  down  in  the  case  of 
Earp*$  Appeal^  supra,  some  of  them  character- 
izing it  as  the  Pennsylvantan  or  American 
rule,  as  contradistinguished  from  the  rule  of 
Afinot  V.  Paive,  99  Mass.  101, 96  Am.  Dec.  705, 
which  is  sometimes  called  the  Massachusetts 
rule.  1  Morawetz,  Priv.  Corp.  g  iOS;  1  Spell- 
ing Priv.  Corp.  %  457,  note  2;  1  Cook,  Stock, 
Stockholders  A  Corp.  Law,  %  654;  2  Beach, 
Priv.  Corp.  g  600;  2  Thomp.  Corp.  g  2192. 
Mr.  Thompaon  aajri^  ia  (he  section  oUedp  that 
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"instead  of  attempting  to  la^  down  a  hard  sad 
fast  rule  on  the  subject  which  shall  be  appli- 
cable to  all  cases,— and  herein  lies  the  chief 
mistake  which  the  courts  have  made  in  deal- 
ing with  it, — It  should  be  determined  upon  Un 
consideration  of  the  actual  nature  of  the  divi- 
dend in  each  particular  case."  We  anderstand 
that  what  is  called  the  Pennsylvania  rule  re- 
ouires  a  "consideration  of  the  actual  nature  of 
the  dividend  in  each  particular  case,"  and  hence 
that  this  author,  by  this  langaafe,  approves 
that  role.  In  criticism  of  the  Massachusetts 
rule,  he  says:  "The  Massachusetts  doctrine 
seems  to  be  a  rule  of  mere  convenience,  and 
not  a  rule  of  Justice.  It  loses  sight  of  the  real 
question  under  consideration,  what  la  capital 
of  the  estate  disposed  of  by  the  will,  and  not 
what  is  capital  of  the  corporation;  and  it  eoei 
entirely  beyond  tenable  ground  where  it  allows 
this  Question  to  be  determined,  not  by  the  jo- 
diciaf  courts  upon  a  view  of  the  real  substance 
of  the  case,  but  by  a  board  of  directors,  that  is, 
by  a  committee  of  persons  entirely  forei^  to 
the  will,  in  paaaing  a  resolution  declanng  a 
dividend."    Id.  §2222. 

Affirm  the  decree  of  ihs  (hurt  of  Chancery 
Appeale,  and  direct  the  delivery  of  the  stock 
dividendB  to  the  complainank 
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6H0WIN0  the  ChaDses,  Progreas,  and  Deyelopment  of  the  Law  during  the  First  Quarter  OJ 
the  Judicial  Year  Beginning  with  October  1, 1896,  Classifled  as  Follows: 
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n. 
m. 

IV. 

V. 

VI. 

•vn. 

VIII. 
IX. 


Public,  Official,  akd  Statutobt  Mattbrb. 

contbagtual  ahd  commebclal  relations. 

C0BPOBATTON8  AND  Associations. 

D0MB8TIC  Rblations. 

Fiduciariss. 

T0BT8;  Nbgligencb;  InjttribSw 

Pbopebtt  Kiohts. 

Civil  Remedies;  Rules  and  PRiNdPLBa^ 

Criminal  Law  and  Pbacticb. 


L  Public,  Official,  and  Statutort  Matters. 


An  injunction  aeainst  the  certify  ins  of  a 
question  for  ameoament  of  the  Constitution 
under  a  Joint  resolution  of  the  legislature  is 
denied,  even  if  the  attempt  might  be  ineffectual, 
eince  it  is  within  the  scope  of  legislative 
duties  which  the  courts  cannot  interfere  with. 
<S.  D.)  682. 

A  constitutional  provision  is  held  to  be  self- 
executing  in  case  of  a  provision  that  justices  of 
the  peace  in  towns  of  a  certain  size  shall  ha^e 
a  salary  instead  of  fees.    (Wash.)  187. 

The  ahrogation  of  a  statute  by  the  adoption 
of  a  Constitution  is  illustrated  where  a  statute 
imposing  liability  for  negligence  of  fellow 
servants  applied  only  to  domestic  railroad  com- 
panies, while  the  Constitution  prohibited  any 
greater  privilege  to  foreign  than  to  domestic 
companies.     (Mont.)  ($54. 

Special  or  local  latM. 

Classification  of  counties  according  to  popu- 
lation, by  including  those  ranging  from  80.000 
to  84,000,  those  having  55, 0<^  and  over,  and 
also  any  other  county  that  joins  one  of  these  if 
it  has  &,100  and  over,  is  held  arbitrary,  and  a 
provision  that  the  population  shall  be  deter- 
mined by  the  census  of  1890  is  also  condemned 
as  excluding  th^  test  of  actual  population. 
<Tenn.)  684. 

The  obviation  of  constitutional  objections  to 
a  certain  part  of  a  statute  because  it  is  not 
general  and  uniform  is  held  to  be  witbin  the 
power  of  a  subsequent  legislature  by  ameodin^ 
the  statute  so  as  to  make  it  general  and  uni- 
form.   (Ind.)  892. 

A  peremptory  direction  by  the  legislature  to 
municipal  officers  to  pay  a  particular  claim 
without  examination  is  in  violation  of  a  con- 
stitutional provision  against  local  or  special 
laws.    (CaL)  762. 

Poltee  laiM, 

An  unusually  strict  law  on  the  subject  of 
intoxicating  liquors,  called  the  Nicholson  law, 
is  sustained  in  all  respects  by  the  supreme 
court  of  Indiana.    (Ind.)  818. 

The  police  power  as  to  regulation  of  sales  of 
intoxicating  liquors  is  held  to  extend  to  the 
testraint  of  sales,  even  for  medicinal  purposes, 
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hy  druggists,  except  upon  physician's  pre- 
scription.   (Ky.)  889. 

An  ordinance  making  a  petition  by  a  majority 
of  the  legal  voters  of  a  certaiu  district  a  con- 
dition precedent  to  the  grant  of  a  dramshop 
license  is  sustained  against  the  contention  that 
it  makes  an  unjust  discrimination  or  an  un- 
lawful delegation  of  power  to  the  voters. 
(111.)  470. 

The  exercise  of  the  police  power  is  held 
properly  to  extend  to  a  prohibition  of  horse 
racing  during;  the  winter  months,  and  a  restric- 
tion of  public  race  meetings  to  three  times  a 
year  and  twice  within  sixty  days,  or  with  less 
than  thirty  days  intervening,  or  for  more  than 
fifteen  days  at  a  time.  (Ind.)  218. 

Equal  rights, 
A  discrimination  between  resident  and  non- 
resident citizens  as  to  the  conditions  on  which 
they  may  do  insurance  business  is  held  uncon- 
stitutional.   (Fla.)  288. 

Perianal  liberty. 
An  ordinance  forbidding  association  with 
thieves,  etc.,  with  intent  to  agree  to  commit 
any  offense,  is  condemned  as  an  unconstitution- 
al invasion  of  the  right  of  personal  liberty. 
(Mo.)  008. 

Qame  and  fish. 

A  state  statute  prohibiting  the  sale  of  game 
or  fish  during  certain  periods  is  held  valid  as 
applied  to  articles  imported  from  other  states 
as  food.    (Mich.)  696. 

A  statute  prohibiting  the  taking  of  fish 
except  in  a  specified  way  is  held  valid  as  to  a 
lake  owned  by  private  persons,  and  the  fact 
that  larger  lakes  subject  to  overfiow  from  the 
Mississippi  river  are  excepted  does  not  make  it 
invalid.    (Tenn.)  114 

Due  process  of  lato. 
A  statute  authorizing  a  majority  of  the  land- 
owners in  any  section  tii  have  the  corners 
marked  by  a  surveyor,  and  the  landowners  of 
the  adjacent  sections  charged  witlTan  equitable 
portion  of  the  expense,  without  any  notice  of 
the  time  of  doing  the  work  or  apportioning 
the  expense,  but  requiring  notice  merely  to 
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resident  owoers  of  an  intention  to  have  the 
work  done,  is  held  unconstitutional  for  want 
of  due  process  of  law.     (Minn.)  432. 

A  statute  making  a  carrier  subject  to  a  pen- 
alty for  charging  more  than  just  and  reasonable 
rates,  but  not  fixine  any  standard  for  deter- 
mining the  reasonableness  of  the  rates^  is  held 
unconstitutional.    (Ky.)  209. 

The  constitutional  protection  of  property 
rights  as  against  the  state  itself  is  illustrated 
by  a  decision  holding  unconstitutional  a  statute 
providing  for  the  enforcement  of  outlawed 
Judgments  for  taxes.    (Minn.)  485. 

Militia. 
The  right  of  a  captain  of  a  company  of 
the  National  Guard- summarily  to  punish  by 
imprisonment  a  member  of  his  company  for 
disobedience  is  denied,  if  the  company  is  not 
then  acting  as  a  military  force.     (Mmn.)  506. 

Quarantine. 
The  owner  of  a  hotel  which  is  taken  for  a 
hospital  for  smallpox  patients  is  held  entitled 
to  recover  compensation  for  such  use,  and  also 
for  the  destruction  of  property  by  disinfection. 
(Mich.)  800. 

Municipal  corporations. 

An  ordinance  to  prohibit  the  flow  of  water 
from  a  flowing  well  or  spring  upon  any  street 
or  alley  is  sustained  as  within  the  general 
grant  of  power  to  control  streets  and  enforce 
sanitary  regulation.    (Ind.)  781. 

An  appropriation  to  buy  fire-alarm  appa- 
ratus, when  there  is  money  on  hand  appro- 
priated for  fire  purposes  sufficient  to*  pay  the 
cost,  is  held  not  to  violate  a  constitutional 
limitation  of  indebtedness,  although  the  city  is 
at  the  time  indebted  for  more  than  the  consti- 
tutional amount.    (Ind.)  474. 

A  three  months'  old  colt  following  its  dam 
when  driven  in  the  street  is  held  not  to  be  run- 
ning at  large  in  violation  of  an  ordinance. 
(Ala.)  866. 

County  board. 

A  law  requiring  a  board  of  supervisors  to 
meet  at  the  county  court-house  is  strictly  con- 
strued in  a  Mississippi  case  by  deciding  that  a 
local-option  election  was  void  when  held  under 
an  order  made  at  a  meeting  in  a  building  out- 
aide  of  the  court-house  inclo6ure.    (Miss.)  85. 

F'crrics, 

The  power  to  grant  an  exclusive  ferry  fran- 
chise is  sustained  in  a  North  Dakota  case 
against  the  claim  that  it  was  in  violation  of  the 
constitutional  guaranty  of  equal  privileges. 
(N.  D.)  586. 

Eighuays, 

The  dangerous  condition  of  a  footpath  long 
used  by  the  public  as  a  short  cut  across  a  bend 
in  a  highway,  and  which  ran  along  a  mill-dam 
overplanking  at  the  waste  gates,  is  held  not  to 
charge  the  public  authorities  with  liability 
where  the  path  has  never  been  dedicated  to,  or 
accepted  by.  the  public.   (Md.)  291. 

A  husband's  right  to  recover  for  the  loss  of 
his  wife's  services  and  for  expense  of  medical 
attendance  on  account  of  her  injuries  caused 
by  a  defective  sidewalk  is  sustained  in  a  Min- 
nesota case  OB  the  ground  that  the  liability  of 
the  municipality  in  such  case  docs  not  de- 
pend on  statute.    (Minn.)  601. 

The  taxation  of  city  property  for  the  repair 
of  gravel  roads  outside  the  city  but  within  the 
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county  is  held  to  be  valid,  although  the  taii» 
made  by  the  county  board,  and  the  questioa 
whether  or  not  the  property  is  benetited  is  held 
to  be  for  the  legislature  and  not  for  the  ooart» 
to  determine.    (Ind.)  476. 

Taaces. 

A  local  passenefer  railway  built  on  a  turn- 
pike road  under  a  contract  purchasing  that 
privilege  from  the  turnpike  company,  and 
without  any  grant  of  franchise  or  privilVge  of 
any  kind  from  the  city,  is  held  not  to  be  taxa- 
ble on  its  gross  receipts  as  a  street  railway 
when  the  extension  of  the  city  brings  a  part  of 
the  road  within  its  limits.    (Md.)  508. 

Taxes  assessed  to  a  life  tenant  are  held  not 
to  be  chargeable  on  the  fee  in  remainder, 
where  the  life  tenant's  personalty  is  subject  to 
their  payment.     (Tenn.)  688. 

A  few  days'  delay  without  any  agreement  for 
credit  after  a  tax  sale  before  payment  of  the 
bid  is  held  not  to  make  the  sale  void,  although 
a  dissenting  opinion  elaborately  and  vigorouslj 
denies  the  correctness  of  the  decision.  (Mias.) 
481. 

Courts. 

The  validity  of  an  act  establishing  an  addi- 
tional court  in  a  county,  to  sit  at  a  place  other 
than  the  county  seat,  is  sustained  notwithstaod- 
ing  the  inconvenience  of  having  two  courts 
holding  sessions  at  different  places.  The  leir- 
islature  has  power  to  require  the  courts  to  lit 
elsewhere  than  at  county  seats.     (Ind.)  97. 

A  statute  authorizing  countv  commissioDen 
to  provide  for  additional  justices  of  the  peace 
in  any  precinct  having  more  than  20,0()0  ia- 
habitants  is  sustained  against  the  claim  that  it 
is  an  unconstitutional  delegation  of  power. 
(Colo.)  465. 

The  power  of  a  criminal  court  to  order  a 
ballot  box  to  be  opened  for  examination  by  a 
grand  jury  is  denied  under  the  Missouri  Cod- 
stitution,  which  provides  for  election  by  bal- 
lot, and  that  election  officers  shall  be  swoni 
not  to  disclose  bow  any  person  voted  except  as 
a  witness  in  a  judicial  proceeding,  but  provid- 
ing for  examination  of  the  ballota  in  contested 
elections.     (Mo.)  886. 

The  power  of  municipal  officers  to  confer 
upon  a  court  jurisdiction  to  hear  and  decide 
contests  of  election  to  municipal  offices  is  de- 
nied when  not  given  by  statute.     (Wash.)  674. 

A  statute  providing  that  a  court  shall  de- 
termine whether  or  not  territory  ought  to  be 
incorporated  as  a  village,  and  whether  or  not 
the  interest  of  the  inhabitants  will  be  pro- 
moted therebv,  is  held  unconstitutional  as  ao 
attempt  to  delegate  legislative  powers  to  a 
court.     (Wis.)  688. 

The  filing  of  a  bill  for  a  receiver  in  a  Feo- 
eral  court,  even  before  service  on  the  defend- 
ant, is  held  sufficient  to  give  jurisdictioo  as 
against  subsequent  garnishment  under  process 
of  a  state  court,  if  the  receiver's  appointmeoi 
is  made  in  due  time,  as  this  is  held  to  relate 
back  to  the  filing  of  the  bill.     (Tex.)  171. 

Official  bond. 
The  obligation  of  a  city  treasurer  under  a 
bond  to  faithfully  perform  hta  duties  is  held 
not  to  make  him  liable  for  the  Ices  of  money 
by  robbery,  where  by  the  Constitution  of  the 
state  he  was  a  bailee  and  not  a  debtor.  (Gil> 
461. 
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Gold  bonds  of  county. 
The  power  of  a  couDtv  to  make  bonds  paya- 
ble in  gold  coin  is  belu  to  be  implied  in  tbe 
fceDeral  power  to  issue  tbem,  especially  wben 
it  has  become  customary  to  make  them  pay- 
able Id  such  coin,    i  Wash. )  678. 

PuUic  buildingB. 
The  power  of  county  commissioners  to  lease 
rooms  in  a  court-bouse  for  private  purposes  is 
denied  if  not  ^iven  by  statute.    (lod.)  118. 

Public  money. 

The  use  of  county  funds  to  pay  for  tbe  cure 
of  indigent  inebriates  in  a  private  establish- 
ment is  held  lawful  under  tbe  Colorado  stat- 
ute, and  the  constitutional  probihtlion  against 
appropriations  to  any  corporalioo  not  under 
the  absolute  control  of  tbe  state  is  held  to  ap- 
ply only  to  state,  and  not  to  county,  moneys. 
(Colo.)  H82. 

Tbe  validity  of  a  county  appropriation  for 
an  exhibit  of  its  resources  at  a  state  centennial 
exposition  is  sustained  against  tbe  claim  that  it 
was  not  for  a  county  purpose.     (Tenn.)  717. 

A  deposit  of  puSlic  money  in  a  bank  by  a 
county  treasurer  is  held  not  to  constitute  a 
loan  within  the  meaning  of  a  statute  making: 
loans  of  such  money  unlawful.     (S.  D.)  5b5. 

Public  tcaiera. 
Tbe  boatable  waters,  under  tbe  Vermont 
CoDSiitution,  in  which  all  persons  have  a  ri^ht 
to  fish,  are  held  to  be  those  which  are  capable 
of  use  as  highways  for  pleasure  or  business. 
and  not  to  include  all  which  may  be  boatable 
in  fact.    (Yt.)  569. 

Water  ntpply. 
An  injunction  to  protect  public  interest  by 
preventing  a  water  company  from  shutting  oi 
a  supply  of  water  for  public  purposes  to  the 
city  in  order  to  enforce  a  disputed  demand 
against  the  city  is  granted  against  the  conten- 
tion that  this  amounts  to  a  specific  perform- 
ance of  a  contract  for  continuous  duties. 
(Ala.)  S9.  * 

Eminent  domain. 

Tbe  constitutionality  of  a  statute  for  tbe 
condemnation  of  an  easement  to  maintain  an 
elevator  or  warehouse  on  a  railroad  right  of 
way  is  sustained  on  the 'ground  that  it  extends 
only  to  public  warehouses  or  elevators,  and  tbe 
statute  is  held  applicable  to  a  condemnation  of 
an  easement  for  an  elevator  already  erected 
under  a  license  which  has  been  revoked. 
(Minn.)  427. 

'ibe  validity  of  an  ordinance  permitting  tbe 
substitution  of  electric  motors  for  horses  on 
street  railroads  Ib  sustained  as  against  various 
objections  by  abutting  owners.    (N.J.)  129. 

Failure  to  provide  any  interest  from  the 
date  of  a  formal  or  paper  taking  of  land  to  tbe 
date  of  actual  entry,  in  an  eminent  domain 
is  held  not  to  make  the  statute  unconsti- 


tutional as  a  failure  to  provide  reasonable  com* 
pensatioD.    (Mass.)  848. 

The  nature  of  the  offices  in  the  city  and 
county  of  San  Francisco  is  discussed  some- 
what elaborately  with  respect  to  the  question 
whether  tbe  officers  are  city  or  county  offi- 
cers, and  it  is  held  that  those  whose  functions 
are  derived  from  the  charter  are  city  officers 
having  two-year  terms,  while  those  whose 
functions  are  derived  from  the  county  govern- 
ment act,  although  chosen  by  the  same  elec- 
tors, have  four-vear  terms  under  the  county 
law.    (Cal.)  620' 

The  nature  of  tbe  office  of  a  deputy  sheriff 
in  a  city  is  held  to  be  neither  that  of  a  slate 
officer  nor  of  a  municipal  officer  within  the 
meaning  of  provisions  against  a  municipal 
officer  holding  another  state  or  municipal  office; 
but  it  is  held  that  he  is  an  officer  under  the 
state  laws,  acting  onlv  in  the  territorial  limits 
of  the  city.     (Mo.)  616. 

Notary, 

The  fact  that  an  attorney  who  takes  an  ac- 
knowledgment of  a  mortgage  as  notary  public 
had  for  collection  a  claim  secured  by  the  mort- 
gage is  held  insufficient  to  disqualify  him  to 
take  the  acknowledgment.    (Neb.)  88;^. 

So,  the  fact  that  a  notary  public  who  took 
an  acknowledjrment  was  a  siockholder  and 
director  of  a  corporation  to  which  the  instru- 
ment was  given  is  held  not  sufficient  to  make 
it  invalid.    (Tenn.)  888. 

Presidential  electors. 

Presidential  electors  are  held  to  be  state  of- 
ficers within  the  meaning  of  the  state  Constitu- 
tion providibg  for  tbe  llling  of  vacancies  at 
an  election  at  which  state  officers  are  chosen. 
(Ky.)899. 

Electiom. 

Tbe  omission  In  an  election  contest  to  aver 
tbe  contestant's  qualification  to  maintain  tbe 
proceeding  is  held  fatal  and  bevond  the  power 
of  amendment  after  the  time  for  commencing 
such  proceeding  had  passed.    (H^ont.)  708. 

Limited  voting,  whereby  each  elector  is  al- 
lowed to  vote  for  only  six  of  the  seven  judges 
to  be  elected  for  a  certain  court,  is  sustained  in 
a  Pennsylvania  case  against  the  contention  that 
the  constituiional  right  is  to  vote  for  every  per- 
son to  be  elected  and  that  the  constitutional 
provision  for  limited  voting  in  certain  specified 
cases  excludes  it  for  otlier cases.    (Pa.)  141. 

Rival  nominations  made  by  factions  of  the 
same  political  party  are  held  to  be  outside  the 
scope  of  judicial  inquiry  in  a  proceeding  to 
compel  the  recognition  of  but  one  set  of  nomi- 
nations by  the  secretary  of  state,  but  it  is  held 
to  be  his  duty  to  certify  to  the  county  clerks 
the  nominations  made  by  both  conventions. 
(Neb.)  58. 

See  infra,  IL,  as  to  state  contract 


IL    CONTKACTUAL    AND    COMMERCIAL  RELATIONS. 


Old  coin  tendered. 
An  old  and  rare  coin,  somewhat  battered  and 
suspected  to  l)ecouDierfeit,  is  held  nevertheless 
a  valid  tender.    (Ga.)824. 

Impairing  cbligaHon, 
The  decision  in  Montana  that  a  statute  en- 
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larging  the  time  for  redemption  on  foreclosure 
of  a  mortgage  does  not  impair  the  obligation 
of  a  pre-existing,  mortgage  is  reversed  on  re- 
hearing because  overruled  by  the  d.ecision  of 
the  United  btates  Supreme  Court.  (Mont.) 
550. 


Kbsumb  of  Decibionb. 
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Sale. 

A  lale  of  scrap  from  the  steel  plates,  aDsles, 
and  beams  of  United  States  cruisers  is  belanot 
to  be  satisfied  by  delivery  of  something  else 
tbaD  cruiser  steel,  no  matter  what  its  composi- 
tion may  be.    (Md.)  108. 

The  pregnancy  of  ewes  In  October  is  not  a 
bretcb  of  a  contract.made  some  time  before  to 
deliver  them  ^'in  healthy  condition."  (Mont.) 
657. 

Stoppage,  in  traneitu. 

The  rig^t  of  stoppage  in  Iramiiu  is  sustained 
when  property  Is  m  the  hands  of  a  carrier  held 
for  freight  charges,  under  an  understanding 
that  the  consignee  may  obtain  it  at  any  time  on 
paying  them.    (Wis.)  851. 

Conditional  ealee. 

Property  bought  in  New  York  and  taken  to 
New  Jersey  is  held  to  be  within  the  scope 
of  the  New  Jersey  law  as  to  recording  condi- 
tional sales.    (N.  J.)  H06. 

A  conditional  sale  expressly  reserving  title 
until  the  purchase  money  is  paid  is  held  to  give 
something  more  than  a  mere  lien,  and  not  to 
be  within  a  provision  requiring  all  instruments 
giving  a  mortgage  or  lien  for  personal  property 
to  be  recorded.    (N.  M.)  854. 

Estpeetaneif. 

The  sale  of  an  expectancy  is  upheld  in  equity 
ff  the  contract  is  fairly  made,  and  for  adequate 
consideration.     (Kan.)  278. 

But  an  assignment  of  the  expectancy  of  an 
heir  is  held  in  Kentucky  to  be  invalid  both  at 
law  and  in  equity.    (Ey.)  266. 

Lol>bping, 
Differing  from  the  Minnesota  case  in  80  L. 
R.  A.  787,  the  Wisconsin  court  sustains  a  con- 
tract to  aid  in  acquiring  title  to  public  lands 
by  services  which  include  the  presentation  of 
the  status  of  such  lands  to  the  Secretary  of 
the  Interior  in  order  to  have  them  thrown  open 
to  settlement.    (Wis.)  166.  « 

Neffotiable  paper. 
The  negotiability  of  a  note  containing  a  stip^ 
ulation  for  attorney's  fees  is  sustained  on  re- 
view of  the  numerous  decisions.    (Tenn.)  767. 

Telegraphing. 
Reviewing  the  authorities  on  both  sides  of 
the  question  a  Michigan  case  sustains  a  stipu- 
lation against  liability  even  for  negligence  in 
case  of  delay  in  transmitting  an  unrepeated 
message.    (Mich.)  404. 

Suretynkin. 
A  surety  on  a  note  is  held  to  be  discharged 
when  a  new  note  in  lieu  of  the  former  is  taken 
with  mortgage    security,  although  the  mort- 
gage proves  to  be  invalid.    (Md.)  628. 

Quaranty  of  minor's  eontract. 
The  contract  of  a  minor  to  repay  money  Is 
held  not  so  far  void  as  to  make  the  contiact  of 
another  to  answer  for  his  default  an  original 
rather  than  a  collateral  contract  under  the  stat- 
ute of  frauds.   (Tex.)  859. 

Banks. 

A  special  deposit  of  money  at  interest  with  a 
savings  institution,  the  regular  depositors  in 
which  are  stockholders,  is  lequired  to  be  re- 
paid in  case  of  the  insolvency  of  the  institu- 
tion, before  any  dividend  to  regular  depositors. 
(Md.)99. 

A  by-law  of  a  so-called  savings  bank  which 
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is  carried  on  for  the  benefit  of  stockholders  aod 
not  of  the  depositors  is  held  ineffectual  to  le- 
lieve  the  bank  from  liability  to  repay  the  de- 
posit because  of  prior  payment  to  one  who 
forged  the  depositor's  signature,  unless  the  by- 
law was  brought  to  the  depositor's  attention 
and  his  assent  given  actually  or  impliedly 
thereto.    (Mich.)  40a 

A  certificate  of  deposit  given  by  a  person  ai 
manager  of  a  so-called  Depositor's  Co-operetiTe 
Association  is  held  to  show  a  loan,  and  not  to 
create  a  trust.    (8.  C.)  700. 

Leases. 

A  lease  of  salt  works,  "including  six  alt 
wells,"  is  construed  to  create  no  implied  war- 
ranty that  there  are  any  producing  weUs  of 
any  particular  quality  or  fitness  for  maoa- 
facturing  salt    (W.  Va.)  449. 

The  meaning  of  a  C07enant  to  restore  prop- 
erty in  good  condition  at  the  expiration  of  a 
lease  is  held  to  be  that  this  should  be  done  on 
the  actual  termination  of  the  tenancy,  althougti 
at  a  date  earlier  than  the  lease  specified,  by 
virtue  of  a  subsequent  agreement.    ( Wyo.)  679. 

The  mere  failure  of  the  lessor's  wife  to  sign 
an  oil  and  gas  lease  is  held  not  sufficient  to 
prevent  recovery  of  the  rent  for  the  time  the 
lease  was  enjoyed  where  she  acquiesced  in 
the  lease.    (Pa.)  847. 

The  liability  of  a  railroad  company  which 
operates  the  road  of  another  company  under 
an  agreement  not  to  pay  any  fixed  rental 
absolutely  but  to  pay  certain  charges  out  of 
the  revenues  and  to  pay  over  any  surplus.  Is 
held  not  to  be  that  of  an  assignee  or  sub-lessee 
of  a  lease  of  a  road  held  by  the  other  part?  w 
as  to  bind  the  party  operating  the  road  by 
covenants  in  the  original  lease.    (Mo.)  607. 

Common  carrien. 
As  to  negligence  of,  see  ir^a,  VL 

A  railrofui  company  operated  by  a  lumber 
company  for  its  own  business  is  held  not  to  be 
a  common  carrier,  although  there  is  a  constitu- 
tional provision  fSkat  all  railroad  companies 
shall  be  common  carriers.  (C.  C.  App.  5th 
C.)  255. 

A  ticket  for  a  room  in  a  palace  car  train  ii 
held  not  to  be  a  contract  to  carry  the  pas- 
senger over  any  particular  route,  but  merely 
to  accommodate  him  in  the  car  so  long^as  tbe 
railroad  company  conveys  it.  (C.  C.  App.  5tk 
C.)  715. 

The  relation  of  an  employee  of  a  railroad 
company  when  riding  on  a  ticket  which  is 
given  to  him  as  an  employee  is  held  to  be  tbat 
of  a  passenger,  and  a  stipulation  on  the  back 
exempting  tne  carrier  from  negligence  is  held 
invalid.    (Mass.)  844. 

Resort  to  the  common  law  to  determine  tbe 
validity  of  a  contract  for  interstate  carriage  is 
sustained  in  the  absence  of  any  oontraiy  legis- 
lation by  Congress.    (Wis.)  654. 

Express  company. 

The  right  of  an  express  company  to  es^tabliA 
limits  beyond  which  it  will  not  collect  or  d^ 
liver  packages  is  established  as  against  one  who 
has  knowledge  of  the  limits,  and  they  need  not 
extend  equal  distances  in  different  directions. 
(Mich.)  66. 

The  right  of  an  express  company  which  bas 
carried  a  packaee  of  United  States  bonds  of 
vastly  greater  value  than  it  was  reprvaented  to 
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be  to  recoTer  the  additional  compeosatioo 
wbich  would  have  been  charged  for  carrying 
the  package  if  iu  true  value  had  been  stated  is 
denied,  since  ]tbe  carrier  was  liable  in  case  of 
loss  only  for  the  value  represented,  but  it  is 
said  that  for  such  risk  of  loss  up  to  that  limit 
as  was  due  to  the  greater  value  of  the  package 
it  was  endtled  to  compensation.    (Minn.)  600. 

Inmranee.  ^^.^^ 

See  also,  as  to  proceeds,  t'n/ra,  Vll.  and  VILL 

A  policy  written  by  an  insurance  agent  on 
bis  own  property  is  held  not  to  bind  the  com- 
pany until  it  is  approved,  alt  bough  he  has  been 
auiborlzed  by  a  general  agent  to  write  policies 
on  his  own  property  in  the  usual  way.  (Mich.) 
098. 

The  construction  of  a  credit  insurance  policy 
is  made  in  settling  several  (questions  that 
arise  on  the  Insolvency  of  the  insurer  during 
the  period  covered  by  its  policies.    (Minn.) 51 1. 

The  effect  of  a  policy  of  fidelity  insurance 
guaranteeing  the  honesty  of  a  bank  teller  in  that 
position  or  In  any  other  to  which  he  may  be 
appointed  is  held  to  make  the  insurer  liable 
for  his  dishonesty  as  assistant  cashier,  although 
it  bad  received  no  notice  of  his  appointment  as 
such.  It  is  also  held  that  the  cashier's  knowl- 
edge of  his  dishonesty  wss  not  the  knowledge 
of  the  bank  within  the  meaning  of  a  provision 
that  the  bank  should  give  notice  to  the  insurer 
of  any  such  acts  within  its  knowledge.  (Gku) 
821. 

A  policy  covering  two  parcels  of  property  is 
held  to  cover  each  parcel  to  its  full  amount  for 
the  purpose  of  determining  the  loss  under  an- 
oiher  policy  which  covers  one  parcel  only  and 
provides  for  proportional  insurance.  (C.  C. 
A  pp.  bth  C.)  349. 

The  vendee  of  land  under  an  executory 
contract  on  which  a  portion  of  the  purchase 
money  is  unpaid  and  overdue  is  held  to  have  a 
fee-simple  as  well  as  an  unconditional  sole 
ownership,  within  the  meaning  of  an  insurance 
policy.    (Ala.)  258. 


Insurance  on  an  idle  distillery  Is  held  valid 
notwithstanding  a  clause  ibut  the  policy  should 
be  void  if  the  establishment  cease  lo  be  oper* 
ated  for  ten  days,  when  it  had  long  been  idle 
at  the  time  the  policy  was  issued  and  was  de- 
sciibed  at  "occupied"  as  a  distillery.  (Pa.) 
712. 

The  rights  of  mortgagees  which  a  standard 
Insurance  policy  provides  shall  not  be  affected 
by  any  act  of  the  mortgagor  without  their  con- 
sent, are  held  unaffected  by  additional  insur- 
ance taken  by  the  insured  under  permission  of 
a  rider  on  the  policy  without  their  consent  and 
solely  for  his  own  benefit.    (Mas^.)  241. 

Fraud'in  obtaining  a  change  of  beneficiiiriea 
of  insurance  when  the  insured  had  a  right  to 
change  them  is  held  to  give  the  prior  benefi- 
ciaries, who  had  no  vested  interest,  no  ri^bt  to 
the  proceeds  as  against  the  new  beuetlciariea. 
(CaL)  174. 

Railroad  rdi^  OMociation. 
The  contract  of  a  railroad  relief  association, 
which  in  effect  gives  the  employee  an  alterna- 
tive of  a  claim  on  the  relief  fund><,  or  an  ac- 
tion for  damages  against  the  company  in  case 
of  negligence  on  its  part,  is  sustained  as 
against  the  claim  that  it  was  contrary  to  pub- 
lic policy,  or  a  contract  restricting  liability. 
(Iowa)  49^. 

State  eontrnct. 
A  purchase  of  supplies  in  the  open  market 
by  the  secretary  of  state  without  advertising 
for  bids,  as  required  ta(y  the  state  Constitution 
and  statute,  is  held  to  create  no  claim  against 
the  state  for  the  value  of  the  properly  received 
and  used.    (Colo.)  827. 

Wharf. 
A  wharf,  although  owned  by  a  private  per* 
son,  is  held  to  be  public  when  used  for  the  bu8i> 
ness  of  a  wharfinger,  so  that  discrimination 
between  similar  vessels  in  its  use  as  a  landing 
cannot  be  made.  (Wash.)  116. 
See  also  ittf^a,  UL,  as  to  corporations. 


III.   COKPOBATIOHS  AlfD  ASSOCIATIONa 


The  claim  that  a  grant  of  "perpetual  suc- 
cession" gave  a  corporation  an  unlimited  period 
of  existence  is  denied  where  the  grant  of 
specific  privileges  is  expressly  limited  to  thirty 
years.    (Mo.)  576. 

The  oontractinff  of  a  debt  bv  a  corporation 
for  wbich  stockholders  are  liable  under  a 
statute  for  failure  to  file  a  certificate,  is  held 
not  to  be  made  by  the  mere  making  of  a  con- 
tract for  goods  without  any  breach  thereof  or 
delivery  of  the  goods.    (R  I.)  566. 

A  constitutional  provision  exempting  corpo- 
rations carrying  on  a  mechanical  business 
from  the  provision  as  to  stockholder's  liabilities 
Is  construed  to  apply  to  the  business  of  mining 
iron  ore,  bat  not  to  apply  to  a  corporation 
oriranized  to  biiv,  sell,  lease,  and  deal  in 
mineral  lands.    (Minn.)  608,  610. 

The  fact  that  some  or  a  majority  of  the  di- 
rectors of  two  oorporatious  consist  of  the  same 
persons  is  held  not  to  make  a  contract  be- 
tween the  companies  void  or  prevent  its  rati* 
ficatlon.   (Cal.)  788. 

A  Judgment  against  a  corporation  after  its 
dissolution  is  held  invalid,  and  statutes  con- 
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tinning  corporate  existence  after  dissolution 
for  the  purpose  of  suits  are  held  inapplicable 
to  corporations  of  other  states.  (C.  C.  App. 
5th  C.)  252. 

The  fact  that  a  construction  company 
owned  all  the  stock  of  a  railroad  company 
was  held  not  to  create  an  identity  of  the  two 
corporations  or  make  the  assets  of  the  rail- 
road company  those  of  the  construction  com- 
pany, so  as  to  bring  them  within  a  claim  of 
a  creditor  of  the  latter,  when  the  court  was 
distributing  the  sssets  of  the  railroad  com* 
pany  only.   (Ga.)  800. 

'  EatM. 
The  power  of  the  legislature  to  change  the 
rates  of  a  turnpike  company  is  sustained,  not* 
withstanding  the  charter  specifled  that  cer* 
tain  rates  should  be  lawful,  as  this  is  held  to 
be  merely  a  declaration  that  such  rates  were 
deemed  reasonable  at  the  time  when  the  char- 
ter was  granted.   (Ey.)   177. 

Bight  to  $eU  itoek. 
A  by-law  requiring  a  shareholder  whcD 
selling  his  stock  to  give  an  option  at  a  named 
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price  to  other  shareholders  and  to  the  cor- 
poration is  held  to  he  unreasooable  and  in- 
valid.  ,  (Md.)  107. 

As  to  by-law  of  bank,  see  supra,  II. 

As  to  stock  dividends,  see  infra,  YII. 

Pledge  of  stock. 
The  right  of  a  pledgee  of  stock  to  have  an 
entry  on  the  books  of  the  corporation  to  pro- 
tect his  rights  is  sastained,  and  eotry  of  the 
transaction  is  held  to  be  sufficient  to  protect 
him  without  the  surrender  and  cancelation 
of  the  certificates  and  the  issue  of  new  ones  in 
his  name.    (Cal.)  459. 

Stock  subscriptions.  , 
The  right  of  a  subscriber  to  the  stock  of  an 
unorganized  corporation  to  withdraw  is  sus- 
tained, if  he  exercises  the  right  before  the 
corporation  is  organized  and  his  subscrip- 
tion accepted.    (Me.)  593. 

The  repudiation  of  a  subscription  to  a 
corporation,  induced  by  fraud,  is  sustained 
when  made  without  laches.     (Md.)  721,  727. 

Building  and  loan  associations. 
Fines,  so  far  as  reasonable,  in  a  building 


and  loau  association,  are  held  sustainable  u 
liquidated  damages,  even  without  the  sanc- 
tion of  any  statute ;  and  the  amount  of  re- 
covery on  a  mortgage  for  the  mortgagor's 
default  is  held  to  be  the  sum  of  all  the  ar- 
rearages of  interest,  dues,  and  fines,  with 
the  addition  thereto  of  the  present  value  of 
all  anticipated  future  payments  up  to  the 
time  of  the  maturity  of  the  stock.  (Ark.) 
744. 

The  right  of  a  member  of  a  building  sDd 
loan  association  to  have  forfeited  paymeota 
on  stock  credited  upon  his  loan  is  deoied 
in  a  Tennessee  case.   (Tenn. )  112. 

Partnership, 
A  partnership  to  carry  on  the  business  of 
leasing  premises  for  immoral  pumoses,  even 
in  a  section  of  the  city  almost  entirely  given 
up  to  such  purposes  without  interference  bj 
the  police,  is  held  illegal,  so  that  neither 
partner  will  be  given  any  relief  in  aettlenieol 
of  the  partnership.     (Cal.)  750. 


IV.    Domestic  Relattonb. 


A  man  who  is  deceived  by  a  married  woman 
Into  assuming  the  relation  of  a  husband  to 
her  by  her  representations  that  she  is  single 
is  held  to  have  no  cause  of  action  after  her 
death,  for  the  value  of  his  services  or  pres- 
ents made  to  her,  as  the  cause  of  action  does 
not  survive.    (Conn.)  418. 

Deceiving  a  woman  into  a  void  marriage 
with  a  man  already  married  is  held  ground 
of  an  action  for  deceit,  and  the  fact  that  she 
lived  with  him  thirty-three  years  before  dis- 
covering the  fraud  was  held  not  fatal  to  her 
right  ofaction.     (Vt.)  411. 

Notice  to  a  nonresident  defendant  in  a  di- 
vorce proceeding,  as  required  bv  state  statute, 
is  held  suflicient  to  prevent  collateral  attack 


upon  the  judgment  or  absence  of  service  of 
process ;  and  where  a  statute  gives  a  foreign 
divorce  full  force  it  cuts  off  any  claim  of  the 
wife  to  property  of  her  former  husband,  al- 
though it  was  not  within  the  jurisdiction  of 
the  court  and  she  was  not  personally  served 
with  process.    (Ind.)  788. 

The  income  of  a  spendthrift  tniat,  which 
by  statute  is  made  liable  to  the  claims  of 
creditors,  is  subjected  to  a  claim  by  the  di- 
vorced wife  uf  the  beneficiary  for  alimonv. 
and  the  support  of  the  wife  and  infant  chil- 
dren out  of  this  income  is  required  befors 
creditors  can  obtain  any  part  of  it.  (N.  T.) 
708. 


V.    FlDUCIAREEa. 


The  necessity  of  a  bond  to  the  validity  of 
an  appointment  of  a  guardian  is  decided,  re- 
Tiewing  authorities  on  both  sides.  (C.  C. 
App.  9th  C. )  759. 

The  liability  of  an  executor  to  a  suit  for 


reasonable  burial  expenses  which  he  did  not 
order  or  ratify  is  sustained  on  the  ground  of 
a  promise  implied  by  law  from  the  necessities 
of^the  case.     (Me.)  660. 


VI.  Torts  ;  Neoligbngb  ;  iKjURisa.* 


Deceit, 

The  purchase  of  goods  on  credit  with  in- 
tent not  to  pay  for  them  is  held  ground  for 
an  action  of  deceit.     (R.  I.)  561. 

See  also  supra,  IV. 

Libel. 

The  publication  of  a  libel  by  a  telegraph 
company  merely  by  transmission  of  a  message 
to  one  of  its  own  agents  for  delivery  to  the 
person  libeled  is  held  to  constitute  a  mali- 
cious publication  if  the  agent  sending  it  was 
negligent  or  wanting  in  good  faith,  when  the 
message  was  not  signed  by  any  responsible 
person.     (Minn.)  802. 

Causing  discharge  of  employee. 
Causing  the  discharge  of  an  employee  who 

9:^  L.  R.  A. 


is  not  engaged  for  any  definite  time  by  a 
threat  to  terminate  a  contract  with  the  em- 
ployer which  was  terminable  at  pleasure, 
although  it  may  have  been  done  malicious- 
ly, is  held  not  to  constitute  a  ground  of  action 
by  the  employee.     (Vt.)  225. 

Obstructing  navigation. 
Interference  with  the  regular  scheduled 
trips  of  a  steamboat  by  obstructing  naviga- 
tion is  held  to  be  within  the  rule*  denying 
a  private  rieht  of  action  for  a  public  nui- 
sance, even  if  there  was  also  a  contract 
against  the  obstruction.     (8.  C.)  541. 

Lateral  support. 
The  caving  in  of  land,  drawing  a  build- 
ing into  the  excavation  which  a  neighboring 
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taking  any  precautions  against  such  an  ac 
cidtot.  Is  held  to  make  him  liable  for  the 
damage  if  the  pressure  of  the  building  was 
not  the  cause  of  the  caving.     (Ikfich.)   46. 

A  novel  case  of  inlnry  to  land  under 
which  there  was  quicksand,  by  digging  a 
sewer  trench  into  which  the  quicksand  ran, 
allowing  the  surface  of  the  land  to  crack 
and  settle  and  thereby  injuring  buildings 
upon  it,  is  decided  by  a  majority  of  the 
Massachusetts  court  by  holding  that  this  in- 
jury should  have  been  prevented  by  the 
party  digging  the  ditch.     (Mass.)  45. 

JSfgligence. 
One  who  rides  a  bicycle  on  a  narrow  path 
behind  other  persons  and  strikes  one  of  tnem 
is  held  to  have  the  burden  of  disproving 
negligence,  and  is  not  excused  by  the  fact  that 
bis   wheel  strikes  an  obstruction.    (Mich.) 

Negligence  in  the  management  of  a  bathing 
resort  frequented  by  multitudes  of  people  is 
discussed  in  the  case  which  holds  that  the 
keeper  of  such  a  resort,  where  the  water  is 
deep,  ought  to  have  persons  on  the  watch  to 
rescue  bathers  in  danger,  or  at  the  very  least 
to  exert  every  effort  to  rescue  one  reported 
missing.     (Neb.)  598. 

The  breaking  of  a  plank  in  a  platform  be- 
tween the  front  of  a  dwelling  house  and  the 
aidewalk  when  a  man  carrying  a  heavy  trunk 
for  hire  stepped  upon  it  is  held  not  to  make 
the  owner  of  the  premises  liable,  if  there  was 
no  apparent  defect  or  indication  that  the 
platform  was  unsafe  and  it  had  been  origin- 
ally well  built.     (Cal.)  747. 

The  liability  of  the  owner  of  premises  on 
which  a  pond  is  allowed  to  exist,  for  the 
•death  of  a  boy  bathing  in  the  pond,  is  denied, 
although  there  had  ^n  a  failure  to  comply 
with  an  ordioance  prohibiting  such  excava- 
tions or  depressions  in  the  city.    (Mo.)  755. 

The  neeligence  of  a  nonresident  contractor 
•constructfng  a  street  railway  in  respect  to  a 
Tope  or  wire  across  the  street  is  held  not  to 
create  a  liability  on  the  part  of  the  street-rail- 
way  company.     (R.  I.)  564. 

Ai  to  poi. 
A  gas  company  having  notice  of  a  break  in 


cautions  against  injury  to  third  persons  either 
by  repairing  the  break  or  cutting  off  the  gas. 
But  when  contributorv  negligence  was  al- 
leged by  looking  for  the  leak  with  a  light 
it  was  held  to  m  a  question  for  the  jury. 
(Ark.)  866. 

A»  to  iUctrieity. 
The  duty  of  a  corporation  using  a  wire 
charged  with  a  dangerous  current  to  guard 
against  its  contact  with  other  wires  and  to 
discover  and  interrupt  such  contact  is  held 
to  exist  even  toward  the  employees  of  an- 
other corporation  who  are  injured  as  the  re- 
sult of  the  negligence  of  their  own  employer 
causing  such  contact.     (Ga. )  708. 

Of  earner. 

The  failure  of  tne  conductor  of  a  train  to 
compel  a  young  man  somewhat  intoxicated 
to  enter  the  car  instead  of  remaining  on  the 
platform  is  held  not  to  make  the  carrier  li- 
able for  injuries  to  the  passenger  in  being 
thrown  from  the  train,  if  the  conductor  did 
not  think  he  was  so  drunk  as  to  be  unable  to 
take  care  of  himself.      (W.  Va.)  69. 

The  duty  of  a  carrier  to  a  passenger  sud- 
denly taken  ill  is  involved  in  a  case  which 
holds  that  failure  to  stop  a  street  car  on  re- 
quest of  such  passenger,  or  to  take  any  other 
care  of  the  passenger,  is  negligence.  (N.  J.) 
127. 

Injury  by  ears, 

A  statute  making  a  railroad  company  li- 
able for  a  collision  with  a  train  at  a  crossing 
if  the  failure  to  give  signals  contributed 
thereto,  is  held  not  to  require  that  such  fail- 
ure should  have  been  the  proximate  cause,  or 
even  an  efficient  cause,  of  the  injury.  (S. 
C.)  191. 

Injury  to  a  child  struck  by  an  electric  car 
the  view  of  which  had  been  obstructed  by  an- 
other car  standing  on  a  parallel  track  to 
receive  or  discharge  passengers  is  held  to  raise 
questions  for  the  jury  as  to  negligence  and 
contributory  negligence.   (N.  J.)  123. 

Asmmption  of  ri»k. 
An  employee  in  a  park  in  which  elks  and 
deer  are  kept  assumes  the  risk  of  injury  by 
their  attacks.     (Wis.)  652. 
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Tomb. 
The  right  of  the  owner  of  a  tomb  to  cause 
the  removal  therefrom  of  remains  of  the  dead 
which  have  been  transferred  to  it  on  the  faith 
of  his  assurance  that  they  might  forever  re- 
main there  is  denied  on  the  ground  of  es- 
toppel.    (La.)  188. 

Dead  animaU. 
An  attempt  by  a  city  to  give  a  monopoly 
of  the  business  of  removing  dead  animals 
with  the  exclusive  right  to  use  them  is  held 
unlawful,  and  the  right  of  the  owner  of  the 
animal  to  give  it  to  another  who  removes  it 
In  due  season  is  upheld.   (Ga. )  804. 

Contingent  intereeti. 
The  cancelation  of  a  deed  as  a  cloud  on 
title  on  the  ground  that  it  was  never  delivered 
is  denied  in  the  absence  of  the  maker's  grand - 

38  L.  R.  A. 


children,  where  the  deed  gave  his  children  a 
life  estate,  providing  that  on  the  death  of 
each  his  share  should  go  to  his  heirs  or  devi- 
flees.     (Ga.)  816. 
See,  as  to  Expectancy,  supra,  IL 

Easement. 
An  easement  by  prescription  for  the  sup- 

fiort  of  a  building  bv  a  wall  is  held  to  be 
imited  to  the  use  enjoyed  during  the  period 
of  prescription,  and  not  to  extend  to  a  new 
portion  of  the  wall  when  that  is  raised  by  the 
owner.     (Md.)  294. 

Boundary. 
The  rule  that  a  conveyance  bounding  land 
by  a  way  will  be  construed  to  extend  to  the 
middle  of  the  way  is  held  inapplicable  to 
a  conveyance  bounded  by  a  5  foot  passage- 
way, where  the  description  of  the  property. 
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the  circumstaoces  as  to  ownenhip  of  other 
portions  of  the  war,  and  the  conduct  of  the 
parties  show  a  different  int«nti(m.  (Mass.) 
245. 

Eeirship, 

The  full  recognition  of  an  adopted  child 
as  lawful  heir  and  one  through  whom  prop- 
erty could  be  inherited  by  lepresentation  is 
made  in  case  of  adoption  in  another  state. 
(Kan.)  207. 

Claimi  agaitut  reesiver. 

The  preference  of  a  judgment  fordamai^es 
for  personal  injuries  causea  by  negligence  in 
the  operation  of  a  railroad  over  prior  mort- 
gages thereon  is  sustained,  with  a  criticism  of 
Uie  contrary  decisions,  where  the  road  lias 
come  into  the  hands  of  a  receiver.  (Ga.) 
806. 

Trademark. 

The  use  of  the  term  "  Syrup  of  Pigs"  for  a 
medicinal  preparation  having  no  fig  juice  in 
it  except  a  slight  quantitv  to  give  color  to  the 
name  is  held  to  be  a  fraud  which  equity  wil  I 
not  protect  against  imitation.  (G.  G.  App. 
6th  G.)  56. 

Mining  discovery. 

What  constitutes  a  valid  discovery  of  a 
mining  claim  is  discussed  in  a  case  which 
holds  that  there  need  not  be  any  expectation 
of  finding  paying  mineral.     (Mont.)  851. 

Water  power. 
In  a  suit  to  partition  water  power  it  is  held 
that  part  owners  cannot  be  compelled  to  con- 
tribute to  the  expense  of  building  weirs  and 
makine  other  improvements  not  in  the  nature 
of  repairs,  but  merely  to  provide  for  division 
of  the  water,  and  that  Uie  court  cannot  pro- 
Tide  for  an  inspector  or  supervisor  to  act  in- 
definitely in  keeping  up  the  weirs  and  over- 
seeing the  property  to  effect  a  division  of  the 
water  power.     (Iowa)  61. 

Subterranean  streams. 
The  law  of  subterranean  streams  is  pre- 
sented in  a  very  interesting  case  which  de- 
cides that  such  a  stream  is  like  a  surface 
stream  with  respect  to  the  rights  of  the  owner 
of  land  through  which  it  flows.     (Fia. )  876. 1 


Lakes, 

The  power  of  the  legislature  to  antlioriA 
the  drainage  of  a  lake  merely  for  the  benefit 
of  private  persons,  although  it  ia  done  undtf 
the  gniae  of  legislating  for  the  public  health, 
is  denied,  and  action  under  such  a  statute  is 
restrained  by  the  courts  at  the  instance  of  a 
riparian  proprietor  whose  rights  are  imper- 
iled.    (Wis.)  645. 

Reviewing  the  conflict  of  decisions  as  t» 
the  right  to  lands  under  lakes,  the  sapreras 
court  of  Illinois  establishes  for  that  state  the 
rule  that  a  grant  bounded  on  a  meandered 
lake,  whether  large  or  email,  goes  only  to  the 
water's  edge  with  riparian  rights,  and  does 
not  include  land  under  water.     (111.)  146. 

Liens, 
The  validity  of  a  mechanic's  Hen  law  pro- 
viding for  liens  of  subcontractors  and  ma- 
terialmen is  sustained,  although  the  only  no- 
tice of  their  intention  to  claim  a  lien  which 
the  statute  requires  is  to  file  such  intention 
in  the  recorder's  oflSce.     (Ind.)  685. 

Chattel  mortgage, 
A  statute  requiring  a  chattel  mortgmge  to 
be  filed  ** forthwith"  is  held  to  be  complied 
with  when  the  mortgage  is  filed  as  soon  as 
the  oflSce  opens  in  the  morning  after  its  de- 
livery which  was  at  night.     (Tex. )  19SL 

I\'oceeds  of  insurance. 

On  the  total  destruction  of  buildings  on 
premises  held  by  a  life  tenant  who  had  in- 
sured them  for  their  full  value,  it  is  held 
that  he  cannot  be  compelled  to  use  the  pro- 
ceeds in  rebuilding  or  to  account  to  the  re- 
maindermen, even  if  the  amount  of  ths 
insurance  is  more  tlian  his  interest,  (ttasa.) 
289. 

Stock  diffidends. 

Stock  dividends  declared  from  net  earnings 
after  the  rights  of  life  tenants  and  remainder- 
men have  attached  to  corporate  stock  are  held 
to  belong  to  the  life  tenant  as  a  part  of  the  in- 
come, although  the  corporation  has  seen  fit 
to  capitalize  such  earnings.     (Tenn.)  856u 


VIII.  GrviL  Rbmbdibs;  Rulbs  akd  Pbinciplsb. 


Assumpsit  against  a  county  is  held  to  lie 
for  a  surplus  due  to  the  judgment  debtor  on 
foreclosure  consistinfir  of  moneys  which  the 
sheriff  erroneously  retained  as  commissions 
and  turned  over  to  the  county  treasury. 
(Wash.)  670. 

Queetions  of  law  or  fact. 
The  question  of  negligence  In  kicking  cars 
at  a  speed  prohibit^  by  ordinance  where 
men  are  working  on  a  track,  and  the  question 
of  the  contributory  negligence  of  the  person 
struck,  are  discussed  in  a  case  which  holds 
the  contributory  negligence  a  question  of 
fact,  but  the  kicking  of  the  cars  negligence 
as  a  matter  of  law.  "(Iowa)  496. 

Struck  juries. 
The  constitutionality  of  a  statute  provid- 
ing for  struck  Juries  was  upheld  in  Minnesota, 
but  against  the  dissent  of  a  portion  of  the 
court.     (Minn.)  487. 

33  L.R.  A. 


Jurors*  knowledge. 
The  right  of  jurors  to  take   Into  tcoouni 
their  experience  and  relations   among  men 
in  determining  the  credibility  of  witnesses 
is  sustained.     (Ind.)  895. 

Law  of  place. 
The  defenses  of  the  statute  of  frauds  and 
the  statute  of  limitations  are  held  to  depend 
on  the  law  of  the  state  in  which  the  action 
is  brought,  although  it  is  based  on  a  con- 
tract miSe  and  to  be  performed  in  another 
state ;  and  this  rule  is  applied  to  the  effect 
of  part  payments  to  interrupt  the  statute. 
(Ga.)  884. 

Limitation, 
The  liability  of  trustees  of  a  corporation 
for  failure  to  make  an  annual  report  is  held 
to  be  penal  within  the  meaning  of  the  stat- 
ute of  frauds,  and  a  cause  of  action  there- 
for accrues  at  the  time  of  the  first  defaalt. 
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&nd  the  rnnDlDg  of  the  statutes  is  not  inter- 
rupted by  a  continuance  of  th^  default  in 
successive  years.     (Mont.)  5IK8. 

Locality  of  action. 
The  right  to  muintain  an  action  for  in- 
luiy  to  land  in  another  state  is  sustained 
in  a  Minnesota  case  repudiating  the  technical 
rule  which  holds  such  injuries  to  be  local. 
(Minn.)  428. 

Bmal  tietion. 
An  action  for  twice  the  value  of  property 
stolen,  or  for  the  value  thereof  if  the  prop- 
erty is  restored,  is  held  not  to  be  a  penal  ac- 
tion, but  to  be  merely  an  action  for  damages 
to  xiersonal  estate  which  survives  on  the  death 
of  the  party.     (R.  I.)  110. 

Speeifie  performance. 
An  oral  contract  to  leave  one's  property  to 
a  niece  if  she  would  live  with  him  until  he 
died  is  held  enforceable  in  equity,  but  spe- 
cific performance  thereof  refused,  where  a 
-wife  whom  he  had  subsequently  married  and 
-who  survived  him  did  not  know  of  the  con- 
tract.    (Cal.)  869. 

Oorwenion  {^judgment, 
A  peculiar  case  of  so-called  conversion 
of  a  judgment  is  furnished  by  the  wrongful 
discharge  of  a  judgment  in  favor  of  a  part- 
nership by  a  former  member  who  had  no  in- 
terest in  It.  The  value  at  the  date  of  the 
discharge  is  held  to  be  the  measure  of  the 
damages,  and  evidence  of  the  subsequent 
solvency  of  the  debtors  is  held  admissible. 
(C.  C.  App.  ad  C.)  850. 

ExempiioM. 
The  rale  that  insurance  on  exempt  prop- 
erty is  also  exempt  is  aoplied  to  the  pro 
ceeds  of  insurance  on  a  city  hall  in  case  of 
attempt  to  garnish  them.     (Ala.)  264. 

Attorney, 
The  attempt  of  an  attorney,  as  an  act  of  re- 
taliation against  his  client  for  nonpayment 
of  fees,  to  withdraw  an  answer  and  appear- 
ance and  permit  judgment  by  default  in  a  di- 
vorce suit,  is  held  ineffectual,  and  the  default 
set  aside.     (N.  D.)  616. 

Warrant  of  attorney. 
A  warrant  of  attorney  authorizinff  confes- 
sion in  any  court  of  record,  even  if  this  au- 
thority may  be  too  comprehensive,  is  held 
sufficient  to  confer  jurisdiction  on  a  court  of 
the  state  in  which  the  instrument  was  made, 
sufficient  to  sustain  a  judgment.   (Mich.)  88. 

Tniolveney  law. 

The  unconstitutionality  of  a  state  insolv- 
ency law  so  far  as  it  impairs  the  obligation 
of  a  prior  contract  is  held  not  to  defeat  those 
parts  of  the  law  which  provide  for  an  assign- 
ment and  distribution  by  an  assignee,  and  the 
right  of  a  prior  creditor  to  contest  the  valid- 
ity of  the  law  providing  for  a  discharge  as 
to  his  claim  can  be  asserted,  even  after  prov- 
ing a  claim  and  accepting  a  dividend.  (N. 
D.)  624. 

Appraisere. 

The  appointment  of  appraisers  is  held  not 
to  be  revocable  at  the  pleasure  of  one  of  the 
parties  when  they  have  proceeded  to  appraise 
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land  under  a  contract  for  its  sale  on  a  con- 
sideration already  past  and  at  a  price  to  be 
fixed  by  the  appraisers.     (Kan.)  77. 

Eviction, 

Eviction  of  a  life  tenant  from  a  room  is 

a  house  is  held  to  be  established  when  access 

thereto  through  the  house  is  denied  and  there 

is  no  other  mode  of  access.     (Mich.)   3397. 

Impeachment  ofprobaU, 
Collateral  impeachment  of  a  probate  sale 
of  the  lands  of  a  person  who  is  in  fact  liv- 
ing is  allowed  to  his  children,  although  they 
had  mistakenly  admitted  an  allegation  of 
his  death.     (N.  G.)  772. 

BMeitefnihip, 
See  also  eupra^  VII. 

The  appointment  of  a  receiver^  made  «r 
parte  and  in  vacation,  setting  a  day  three 
months  distant  for  showing  cause  against 
its  continuance,  is  held  beyond  the  jurisdic- 
tion of  the  judge  and  subject  to  a  writ  of 
prohibition.     (Mo.)  841. 

The  neoessitv  of  exhausting  remedies  at 
law  before  applving  for  a  recei  vrr  is  affirmed, 
and  the  issue  of  execution  and  its  return  un- 
satisfied held  to  be  a  part  of  such  remedies. 
(N.  D.)  646. 

Proving  a  claim  as  a  general  creditor 
against  a  receiver  of  an  insolvent  bank  on 
account  of  a  deposit  fraudulently  obtained 
by  the  company  is  held  not  to  constitute  a 
conclusive  election  against  following  the 
fund.     (C.  C.  App.  7th  C. )  789. 

The  right  of  a  receiver  appointed  in  a 
foreign  country,  who  has  brought  property 
into  the  United  States,  to  recover  it  from  at- 
taching creditors  in  this  country  is  sustained 
on  the  ground  that  he  hns  a  special  property 
by  virtue  of  his  possession  acquired  in  the 
jurisdiction  where  he  was  appointed.  (Mo. ) 
208.  ^ 

Bamagee, 
Loss  of  profits  for  the  unperformed  part  of 
a  contract  is  held  not  to  be  an  element  of 
damages  for  failure  to  pay  for  the  part  per- 
formed, even  if  such  failure  prevented  further 
performance.   (Va.)  602. 

Tender, 
See  also,  as  to  Coin,  eupra,  II. 

The  tender  of  the  amount  due  on  a  mort- 
gage which  is  refused  is  held  against  dissent, 
and  with  an  extensive  discussion,  to  be  effect- 
ive only  to  stop  interest  and  costs,  where  the 
tender  is  not  kept  good,  or  the  money  offered 
at  the  trial.     (N.  0.)  281. 

FvMication  of  notice. 

Publication  for  six  successive  weeks  at  least 
once  in  each  week  is  held  to  require  that  the 
first  notice  be  published  at  least  forty -two 
days  before  the  day  of  sale.     (N.  D. )  581. 

A  daily  journal  circulating  among  many 
classes  of  business  men,  though  primarily 
devoted  to  legal  news,  but  containing  manyr 
other  matters  of  interest,  such  as  records  of 
deeds,  morts^ages,  and  liens,  sheriff's  sales, 
etc.,  is  held  to  be  a  paper  of  general  circu- 
lation, within  the  meaning  of  a  statute  as  to 
legal  notices.     (Ind.)  779. 
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The  discharge  of  a  Jury  in  a  criminal  trial 
because  of  information  by  telephone  that  one 
of  the  jurors  is  sick,  without  any  further 
proof  on  that  point,  is  held  to  constitute  an 
■acquittal  which  will  prevent  a  subsequent 
trial  for  the  same  oflfense.     (R.  I.)  559. 

A  novel  provision  in  an  ordinance  against 
opening  saloons  on  Sunday,  to  the  effect  that 
prosecution  for  violation  thereof  shall  be 
■commenced  only  on  complaint  of  a  police 
officer,  is  sustained.     (Mmn.)  88. 

An  ordinance  establishing  a  House  of  the 
Oood  Shepherd  as  a  workhouse  for  female 
prisoners,  when  it  is  not  under  the  control  of 
the  city,  is  held  invalid  on  the  ground  that 
^commitments  can  bo  made  only  to  institu- 
tions managed  by  the  publ  ic  officers  or  agents. 
(Minn.)  199. 

Searches  and  teuuree. 
Articles  taken  from  the  office  of  an  accused 
person,  which  is  searched  to  find  evidence 
against  htm  with  the  consent  of  his  servant 
and  agent,  who  is  in  possession,  are  held  ad- 
missible in  evidence,  and  it  is  also  held  that 
the  constitutional  provisions  against  com- 
pelling him  to  give  evidence  against  himself 

L.B.A. 


and  against  unreasonable  searches  and  seiz- 
ures are  not  violated  thereby.    (Conn.)  237. 

Baee  meeUnge, 
An  attempt  to  evade  a  statute  prohibiting 
race  meetings  to  be  held  for  more  than  fifteen 
days  each,  or  without  a  thirty  days'  interval 
between  them,  is  defeated  in  a  case  where  it 
was  made  by  holding  successive  meetings  oa 
three  different  tracks  close  together,  so  that 
they  were  in  effect  one  continuous  meeting. 
(Ind.)  221.    See  also  (Ind.)  fil8. 

Arson. 
The  burning  of  one's  own  buildine,  which 
was  not  in  possession  of  another,  is  neld  not 
to  constitute  the  crime  of  arson  under  the 
California  statutes.     (Cal.)  874. 

Cruelty  to  animaU, 
Shooting  at  doves  released  from  &  trap,  al- 
though those  killed  and  captured  are  used 
for  food,  is  held  to  be  cruelty  to  anim&is, 
within  the  meaning  of  the  statute  against 
torture,  torment,  or  needless  mutilation  or 
killing,  and  further  defined  as  unnecessary 
or  unjustifiable  paiu  or  Buffering.  (Colo.) 
886. 
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JktSknowled^iiieBts  right  of  Interested  per- 
oonfl  to  take  acknowledgrment:— (I.)  Par- 
tiee  to  iDfltruments;  (II.)  TMurilee  in  teter- 
est,  not  parties  to  tbe  InstramentB;  im.) 
agents,  attorneys,  and  ofBoers  of  corpora- 
tions; (lY.)  relatives  of  parties 

▲ttomeya;  power  of  defendant's  attorney 
to  withdraw  answer  or  appearance  and 
permit  a  default  Judgment:— (I.)  In  gen- 
eral; (II.)  withdrawal  of  attorney's  appear- 
ance: (a)  in  general;  {h)  effect  on  defend- 
ant's appearance:  (c)  effect  on  plea  or  an- 
swer; (III.)  withdrawal  of  answer;  (IV.) 
withdrawal  of  answer  and  appearance       515 

See  VoTSRS  AND  BiAOnoffS. 
See  GuABDiAK  and  Wabd. 
I;  legislative  power  to  fix  price  of  182 

i;  legislative  regulation  of  rates  of      181 
See  EzxGUTOBS  and  Adminibtra- 

TOBS. 

i;  duty  as  to  delivery  and  colieo- 
tion  of  packages  by  express  company:— 
Duty  of  land  carrier  prior  to  introduction 
of  railroads;  duty  of  express  companies; 
delivery  limits  68 

Legislative  regulation  of  rates  of  179 

When  rates  fixed  by  penal  statute  are  suffi- 
ciently definite  and  certain  209 

</Oii8table«;  place  at  which  official  acts  of« 

may  be  performed  9S 

Constitiitlonai  law;  legislative  power  to  Bx 
tolls,  rates,  or  prices:— (I.)  The  general 
doctrine;  (13.)  whether  limited  to  monopo- 
lies or  not;  (III.)  to  what  applicable:  (a) 
elevators  and  warehouses;  (b)  carriers;  (1) 
in  general;  railroads:  (2)  street  railways;  (8) 
canals:  (4)  ferries:  (e)  toll  roads;  (d) 
bridges;  (e)  wharves;  (/)  telegraphs:  (g) 
telephones;  (h)  gas;  (i)  water:  (j)  bread; 
(h)  mills;  (I)  personal  services;  (m)  care  or 
salvage  of  logs;  (IV.)  delegation  of  power; 
(V.)  extent  and  limits  of  power:  (a)  in  gen- 
eral; (b)  Judicial  Interference;  (c)  tests  of 
reasonableness;  (d)  inequality  or  discrimi- 
nation; (e)  contract  exemptions  177 

<Joiitraets;  statute  of  frauds  as  affecting  a 
guaranty  of  the  contract  of  a  person 
under  disability  860 

Liability  of  obligors  on  an  original  contract 
•8  affected  by  a  renewal  or  substituted 
contract  which  is'void:-~(I.)  Where  the  re- 
newal is  void  for  forgery;  (XL)  for  want  of 
authority;  (HI.)  for  time,  mode,  and  man- 
ner of  execution;  (IV.)  for  disability  of 
party;  (V.)  for  usury;  (VI.)  for  other 
causes  contrary  to  public  policy  828 

Oorporattons;  period  of  existence  of  private 
corporations:— (I.)  In  general;  (IL)  charter 
limitations;  (IIL)  general  statutes  limiting 
existence;  (IV.)  constitutions  limiting  ex- 
istence; (V.)  effect  of  expiration  of  time  679 
Withdrawal  of  subscription  for  shares  of 
corporation:~General  rule;  after  organi-    '- 

1»  L.  R.  A. 


ation  of  corporation;  la  case  of  prelimi- 
nary subscriptions;!  cases  holding  that 
subscription  cannot  be  withdrawn;  cases 
permitting  withdrawal;  illegal  contract; 
agreement  to  subscribe:  statutory  rules; 
effect  of  death  of  subscriber 
Rescission  for  fraud  or  misrepresentation  in 
procuring  subscription  to  stock:--(I) 
Sight  to  and  manner  of  relief;  (IL)  estop- 
pel to  rescind;  (III.)  no  relief  against 
equally  innocent  persons;  (IV.)  effect  of 
insolvency  or  winding-up  proceedings; 
(V.)  must  be  fraud  of  corporation;  (VL) 
what  fraud  will  authorize  rescission  721 

Contracts  between  corporations  having 
common  directors  or  officers:— (a)  Validity 
in  general;  (b)  ratification;  (e)  when  one 
company  controls  the  other;  (d)  lack  of 
consideration ;  transactions  out  of  the 
^nsual  course  of  business;  (e)  actual  fraud 
•  or  unfair  advantage  to  directors;  (/)  pre- 
sumption as  to  unfairness  788 

Coiiri-lioiue;  lease  or  license  of,  for  private 
use  118 

Courts*    See  also  Vosibs  and  Elbotions. 

Place  at  which  courts  may  act  87 

CrimliiAl  Utw;  how  tat  proceedings  for  vio- 
lations of  ordinances  are  to  be  regarded  as 
prosecutions  for  crime:— (I.)  Ctoneral 
rule;  (IL)  state  decisions  88 

Elewators;  legislative  regulation  of  rates  of  178 

Estoppel;  as  affecting  sale  of  expectancy       278 

Exeentors  and  administrators;  lia- 
bility of  decedent's  estate  for  funeral  ex- 
penses:—(1.)  Ultimate  liability:  la)  in  gen- 
eral; (Z»  expenditures  by  one  not  the  ex- 
ecutor or  administrator  without  approval 
or  ratification  by  him;  (c)  estates  of  nuir- 
ried  women  and  infants;  (II.)  primary  lia- 
bility as  between  executor  and  adminis- 
trator and  the  estate:  (III.)  remedios;  (IV.) 
preference;  (V.)  items  of  amount:  (a)  in 
general;  (b)  insolvent  estates  880 

Ezpeetanoiy;  validity  of  sale  of,  by  prospect- 
ive heir:— (L)  Expectant  heirs  and  expect- 
ant estates;  (II.)  rule  at  common  law;  (III.) 
rule  in  equity;  (IV.)  the  doctrine  of  estop- 
pel; (V.)  tbe  question  of  warranty:  (VI.) 
assent  of  parent:  (VIL)  Inadequacy  of 
consideration;  (VIIL)  what  property 
passes;  (IX.)  position  of  creditor  as  against 
administrator;  (X.)  position  of  purchaser; 
(XL)  when  binding  upon  hein  (XIL)  when 
set  aside;  (XITL)  English  authorities:  (a) 
expectant  heirs;  (b)  rule  at  common  law; 
(e)  rule  in  equity;  (d)  the  doctrine  of  estop- 
pel; C6)  consent  of  ancestor:  (/)  the  ques- 
tion of  usury;  (of)  the  inadequacy  of  con- 
sideration: (h)  the  question  of  fraud;  (i)  the 
question  of  ratification;  (fi  burden  of 
proof:  (ft)  when  set  aside;  (7)  terms  of 
Uef ;  (m)  when  upheld 

Express  companies*   See  OABRXBBSi 

876 
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Ferries;  leirteldtive  refrulatlon  of  rates  of        180 
Forcery;  of  renewal  obligation  as  affeotinir 

orliriDal  agreement 
Fraud.   Bee  Husband  and  Wars. 
Funeral  expenses.   See  Bxecutobs  and 
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Gas.   See  alBo  Minis. 

Leg  tslati  ve  regulation  of  rates  of  IBl 

Guaranty*   See  Ck>BTBA0T8. 

Guardian  and  ward;  nec<»s8lty  of  bond  by 
guardian  to  make  his  acu  valid:— (I.)  Nat- 
ural guardians;  (IX.)  testamentary  guard- 
ians; (UL)  guardians  appointed  by  the 
oourt:  (a)  foreign  and  ancillary  guardians; 
(b)  domestic  guardians:  (1)  on  sale  or  mort- 
gage of  land:  (a)  in  general;  (b)  sufficiency 
of  bond  aad  Its  record;  (0)  where  bond  Is 
given  after  sale;  (d)  when  land  Is  sold  by 
commissioner;  (e)  discretion  of  the  coorc 
In  requiring  bond;  (/)  when  the  purchase 
money  Is  retained  by  the  ward;  (g)  ooUat- 
eral  attack;  (\>  purpose  for  which  sale  Is 
made:  (i)  change  In  order  of  sale  after  ex- 
ecution of  bond;  (j)  who  can  question  va- 
lidity: (2)  other  cases  760 


edy  of  the  mortgagon  (in.)  pledge;  (IT^ 
conclusions  S 

Retroactive  effect  of  filing  chattel  mort- 
gages fur  record  in  regard  to  liens  ac^ 
quired  on  the  same  property  after  the 
execution  of  the  mortgage  !• 

If otarles;  place  at  which  official  acts  of,  mar 
be  performed  9 

OAeers;  power  of  officials  to  act  as  deter- 
mined by  the  place  of  performance:— ^L) 
Oounty,  dty,  town  boards,  and  school  of- 
ficers: (II.)  courts  and  Jadges;  (III.)  Justice 
of  the  peace;  (IV.)  notary  publio;  (V.)  sur- 
veyor; (VX)  sheriflts  and  constables;  (VID 
at  execution  and  Judicial  sales:  (a)  real 
esUte;  (h)  personal  property:  (VUL)  at 
trustees*  sales;  (IX.)  at  tax  sales  • 

OIL    SeeMnnB. 


HufllMUftd  and  wife;  fraudulent  induce- 
ment by  one  party  to  void  marriage  as  a 
ground  of  d vil  action  In  favor  of  the  other 
party  ill 

Justtoecif  the  peace;  place  at  which  may 
act  W 

lABdlord  and  tenant.  See  also  Mnm. 
Implied  covenant  in  a  lease  as  to  the  fitness 
of  the  property  for  the  purpose  Intended: 
^L)  Premises  other  than  furnished 
houses  or  apartments;  (IL)  furnished 
houses  or  apartments  4fi) 

life  estate.  SeeTAxxs. 

liO^;  legislative  regulation  of  prices  for  care 
or  salvage  of  188 

sgiii«*  legislative  regulation  of  tolls  of  18S 

MlnfMiT  liability  for  rent  on  oil  and  gas  lease:— 
(L)  .In  general;  (H.)  lessee^  failure  to 
prosecute  work;  (III.)  production  in  pay- 
ing quantities;  (I Y.)  termination  of  liabil- 
ity 847 

Money;  tender  of  old,  worn,  or  mutilated 
coin 

H ortf  a^e;  pre-existing  debt  ss  considera- 
tion for  mortgage  as  against  other  cred- 
itors or  equitiesz-Kl.)  As  sgalnst  prior 
dalms:  (II.)  as  against  subsequent  claims: 
(a)  of  purchasers  snd  mortgagees;  (b)  Judg- 
ments and  sttschments;  (IIL)  where  there 
was  an  extension  of  time  or  new  consid- 
eration 
Bffect  of  unaccepted  tender  on  lien:— (L) 
Beal-estate  mortgage:  (a)  befCre  and  at 
maturity;  (5)  after  maturity;  (e)  by  and  to 
whom  made;  (d)  tender  of  portion  only; 
(e)  sufficiency:  (1)  in  amount  tendered;  (9 
made  on  ooodttion:  (8)  other  instances;  (f) 
ground  of  refusal;  (g)  remedy  of  moft- 
gSK on  ( h)equlvalen t  of  tender;  (0 mortgage 
conditioned  to  support  the  mortgagee; 
(i)  miscel  aoeous;  (II.)  chattel  mortgagee: 
(a>  before  and  at  maturity:  (5)  after  matu- 
rity (c)  by  whom  made;  (ri)  sufficiency:  (1) 
In  amount;  <2)  made  on  condition:  (S)  other 
instances;  (e)  equivalent  of  tender;  </)  rem- 
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Pensions;     conffreesional    regolstloii     sC 

charges  on  pension  claim  19 

Pledge;  elfect  of  unaccepted  tender  upon     flf 

Principal  and  sorety.   beeOoNTRACis. 
PumiG  building;  lease  or  lioeose  of,  for 
private  purposes  19 

Beoelwere;  exhausting  remedies  at  law  ss  a 
condition  of  the  right  of  a  Judgment 
creditor  to  procure  a  receivership:— (jeo- 
eral  rule;  common-law  writ  most  have 
been  sued  out;  necessity  of  a  return;  rem- 
edies must  be  shown  to  have  been  ex- 
hausted; irregular  return:  what  other 
remedy  will  bar  a  receivership:  sutotorf 
changes;  supplementary  proceedings;  ef- 
fect of  laches  M 

Seboole.   See  Publio  BuiLDnroa. 

Sherlft;  place  at  which  oflkdal  acts  of,  may 
be  performed  * 

Street  raUwaye:  legislative  regulatioo  of 
rates  of  ^ 

Surrey  or;  place  at  which  offldaJ  acts  of,  may 
be  performed  ' 

XiUKee;  necessity  of  immediate  payment  on  1 
tax  sale  ^ 

The  effect  on  estates  in  reveisloo  or  ns 
msinder  of  a  tax  sale  during  the  existence 
of  a  life  e8tate:-(I.)  In  general;  (II.)  wheo 
sale  binds  the  remainderman;  (IIL)  when 
remainder  not  afl<eoted:  (TV.)  remedy  of 
remainderman  when  sale  affects  his  estate  M 

Tete^raiiiie;  ieglslstive  regntstion  of  rates 
of  ^ 

Teiepbonee:  legislsllve  regnlstlon  of  lates 
ST  la 

tender.   SeeMoBaoAOa. 

Toll  roads;  legislative  regulation  of  rates  of  IB 

ToBbetone;  as  part  of  funeral  expenses,  see 

BXBCCTOBS  AHD  ADlONIBniAlOBS. 

Town  ball.  See  Public  Bditjoibob. 

Usory;  m  renewal  contract  ss  affecting  orisi- 
nsl  agreement  ^ 

Totere  and  eleettestf;  statutes  restricUof 
the  vote  of  an  elector  to  less  than  sU 
when  several  officers  are  to  be  chosen  for 
thesame  office  ^ 

Power  of  courts  to  require  bsDoC  boxes  to 
be  produced  or  opened  in  prooeedlags 
other  than  electk»  contests  ^ 

Water;  leglshitiTe  legulBtioD  of  ratesof       ^ 
legislative  regolatioo  of  latsi  of   I» 
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OPINIONS,  NOTES  AND  BRIEFS. 


(Separate  Index  to  Notes  preoedei  this.) 


ACKNOWUESDGMENT. 

1.  An  attorney  who  is  a  notarj  public  is 
not  disqualifled  from  taking;  an  acknowledg- 
ment of  a  mortffaffe  made  to  bis  client,  merely 
because  be  bolds  for  collection  a  claim  secured 
by  tbe  mortgage,  if  it  does  not  appear  that  be 
bad  any  beneficial  interest  in  having  tbe  mort- 
gage made,  or  that  his  compensation  in  any 
manner  depended  upon  tbe  making  of  tbe 
mortgage.    Havefneyer  ▼.  Dahn  (Neb.)       882 

2.  The  fact  that  an  acknowledgment  of  a 
deed  of  trust  to  a  corporation  was  taken  by 
a  stockholder  and  director  who  was  a  notary 
public  does  not  make  tbe  Instrument  invalid, 
in  tbe  absence  of  any  improper  conduct,  bad 
faith,  or  undue  advantage  arising  out  of  bis  re- 
lation to  tbe  corporation.  Cooper  ▼.  Hamilton 
Ferpetual  B.  dt  L,  Asso,  (Tenn.)  888 

NOTBB  AND  BrTBFS. 

Acknowledgment:  right  of  interested  persons 
to  take  acknowledgment:— (L)  Parties  to  in- 
struments; (11.)  parties  in  interest,  not  parties 
to  the  instruments;  (III.)  agents,  attorneys, 
and  officers  of  corporations;  (lY.)  relatives  of 
parties.  832 

ACTION  OR  SUIT.    See  also  Cobfora- 

TIONB,  27. 

1.  A  municipal  ordinance  cannot  create 
civil  liability  against  a  person  violating  it,  in 
favor  of  persons  injured  by  its  violation,  since 
this  is  a  power  which  belongs  alone  to  the  sov- 
ereign power  of  the  state.  JlioranY.  Pullman 
Falaee  Car  Co,  (Mo.)  755 

2.  The  grandchildren  of  the  maker  of  a 
deed,  in  life  at  tbe  time  it  was  filed,  are  neces- 
sary parties  to  a  suit  to  cancel  it  as  a  cloud  on 
title,  on  tbe  ground  that  it  was  never  delivered, 
where  it  gives  the  grantor's  children  a  life  es- 
tate, and  declares  that  on  tbe  death  of  each  his 
share  shall  descend  to  his  legal  heirs  or  dev- 
isees.    Brown  v.  Brown  (Ga.)  816 

8.  An  action  will  lie  in  Minnesota  to  re- 
cover damages  for  injuries  to  land  situated  in 
aoother  state,  as  it  is  purely  personal  in  its 
nature,  the  reparation  being  purely  personal 
and  for  damages.  LitUe  v.  Chicago,  A,  P.  M. 
dO.  R.  Co.  (Minn.)  423 

4.  A  statute  providing  that  actions  for  in- 
juries to  real  estate  must  be  brought  in  tbe 
county  where  tbe  subject  of  action  is  situated 
applies  only  to  causes  of  action  arising  within 
the  state.  Id,  I 

88  L.R  A 


6.  A  cause  of  action  will  not  survive  on 
tbe  ground  that  it  is  substantially  a  quasi-con- 
tract, unless  tbe  wrongdoer  acquired  specific 
property  by  which  tbe  assets  of  tbe  estate  are 
increased.    Payne^s  Appeal  (Conn.)  418 

6.  An  action  for  the  value  of  property 
stolen  is  included  among  the  causes  of  action 
and  actions  of  trespass  and  trespass  on  the  case 
for  damages  to  property,  within  the  meaning 
of  R.  I.  Pub.  Stat  chap.  204,  g  8,  providing 
for  tbe  survival  of  such  actions  on  tbe  death 
of  tbe  party.    Aylsmrih  y.  Curtie  (R.  I.)    110 

7.  An  action  for  twice  the  value  of  prop- 
erty stolen  unless  it  is  restored,  and  for  its 
value  in  case  of  restoration,  which  is  given  by 
H.  L  Gten.  Laws,  chap.  238,  §  16,  is  not  a  penal 
action  so  as  to  take  it  out  of  the  rule  for  the 
survival  of  actions  for  damages  to  personal  es- 
tate. Id, 

Notes  and  Brxefs. 


Actions;  survival  of. 
Locality  of. 


110,  419 
428 


ADOPTION.  See  Dbscbnt  and  Distri- 
bution, 2,  8. 

ALIMONY.-  See  Husband  and  Wifb,  6-8. 

ANIMALS.  See  also  Constitutional 
Law,  28;  Master  and  Sbbyant»  1; 
Monopoly;  Nuisances,  1. 

1.  One  who  shoots  for  amusement  at  live 
doves  released  from  traps  as  targets,  although 
those  that  are  killed  outright  or  captured  and 
killed  after  being  wounded  are  used  as  food, 
thereby  "tortures,  torments,  ...  or  need- 
lessly mutilates  or  kills"  them,  within  tbe  pro- 
hibition of  Mills's  (Colo.)  Ann.  SUt.  §  104,  as 
further  defined  by  §  117  to  be  tbe  cause  of 
"unnecessary  or  unjustifiable  pain  or  suffer- 
ing."    Waters  v.  PeopU  (Colo.)  886 

2.  A  colt  three  months  old  is  not  "run- 
ning at  large"  within  the  meaning  of  an  ordi- 
nance, when  following  its  dam  when  she  is 
driven  alone  tbe  street  with  the  colt  directly 
in  front  of  or  by  her  side  until  it  is  sepa- 
rated from  her  and  chased  away  by  a  horse 
which  is  running  at  large.  Elliott  v.  Kitchens 
(Ala.)  864 

Notes  and  Bribfs. 


Animals;  cruelty  to. 
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APPEAL  AND  ERROR. 

1.   Orders  directing  tbe  construction  of 

877 


878 


Appraisers — Assumpsit. 


weirs  for  the  pariitioD  of  water,  aod  for  im- 
provemeDts  by  raisinf^  the  level  of  the  water 
to  facilitate  partition,  involve  the  merits  of  a 
controversy  for  the  partition  of  a  water  power, 
BO  that  an  "appeal  therefrom  may  be  had  al- 
though the  final  decision  has  not  been  made. 
Brown  v.  Cooper  (Iowa)  61 

2.  The  evidence  taken  by  a  master  in 
chancery  and  duly  reported  by  him  to  the 
court  appointing  him  is  a  part  of  the  record  in 
that  court,  and  when  specified  in  the  bill  of 
exceptions  as  material  is  properly  brought  to 
the  Georgia  supreme  court  in  the  certified 
transcript.     Oreen  ▼.  CoMt  Line  B,  Co.  (Ga.l 

806 

8.  An  objection  that  declarations  were  too 
remote  to  be  proved  cannot  be  raised  for  the 
first  time  on  appeal,  where  the  objection  at  the 
trial  was  merely  general.  Morrill  v.  Palmer 
(Yt.)  411 

4.  An  exception  to  an  entire  charge  of  the 
court,  or  to  a  series  of  propositions  in  gross, 
cannot  be  sustained  if  any  portion  excepted  to 
is  sound.  Id, 

5.  The  rule  that  a  bill  of  exceptions  must 
be  signed  before  the  jury  leaves  the  box  if  a 
party  requires  it,  which  was  founded  on  Md. 
act  1834,  chap.  288,  §  11,  is  not  in  force  under 
the  Maryland  Code,  which  does  not  contain 
that  statute;  but  while  an  exception  must  be 
noted  at  the  time  of  the  ruling,  reduction  of 
the  exceptions  to  form  may  be  deferred  until 
after  the  trial,  if  it  is  done  during  the  term. 
8taU,  Jamee,  v.  Kent  County  (Md.)  291 

Review  of  de<5ision. 

6.  The  discretion  of  the  trial  judge  in  dis- 
charging the  jury  on  a  criminal  trial  before 
they  render  their  verdict  is  judicial  and  subject 
to  review.     State  v.  Neleon  (R.  I.)  559 

7.  The  admission  of  evidence  which  was 
not  objectionable  for  the  reason  urged  against 
it  will  not  be  frround  for  reversal,  even  if  the 
reason  urged  for  its  admission  may  be  errone- 
ous.   Jenney  Eleci/nc  Co,  v.  Branham  (Ind.) 

895 

8.  A  ruling  admitting  evidence  will  not  be 
reviewed  if  the  evidence  is  not  referred  to  as 
required  bv  the  rules  and  practice  of  the  court. 
Skagge  v.  Martinsville  (Ind.)  781 

9.  Statements  by  counsel  in  argument  will 
not  be  CTound  for  reversal,  where  there  is  evi- 
dence from  which  the  facts  stated  might  be 
inferred.     MorriU  v.  Palmer  (Vt.)  411 

10.  A  decree  establishing  and  confirming 
the  respective  interests  of  the  parties,  and  ap- 
pointing referees  to  make  partition  of  prop- 
erty, is  not  conclusive  of  the  light  to  have 
the  property  divided  in  kind  rather  than  sold, 
when  presented  on  appeal  from  a  decree 
confirming  the  report  of  the  referees.  Broan 
▼.  Cooper  (low 9^)  61 

11.  The  right  to  nominal  damages  is  not 
sufijcient  ground  for  reversing  a  judgment  dis 
missing  an  action.   United  States  &p,  Co.  v 
Koerner  (Minn.)  600 

Verdict  and  flnding^s. 

12.  A  verdict  rendered  in  disregard  of  cor- 
rect instructions  will  be  set  aside  on  appeal. 
Fisher  v.  West  Virginia  d  P.  B.  Co.  (W.  Va  ) 

69 
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13.  A  verdict  charging  a  person  upon  » 
lease  will  not.  be  set  aside  on  appeal  as  with- 
out evidence  to  support  it,  where  it  appenrs  ibu 
he  had  the  benefit  of  it,  that  his  checks  were 
given  in  payment  of  the  rent,  and  that  ibe 
nominal  lessees  were  his  agents  and  had  no  u^ 
for  the  leasehold  themselves.  Marshall  v. 
R'^ig  (Wyo.)  679 

14.  A  verdict  controlled  b^  no  reason,  sup- 
ported by  no  justice,  and  which  is  manifest iy 
the  result  of  passion  and  prejudice,  will  not  lie 
sustained  on  appeal,  no  matter  how  manv  sim- 
ilar verdicts  may  have  been  previously  re- 
turned in  the  case.  Peterson  v.  Western  U. 
Teleg,  Co,  (Minn.)  30^ 

15.  The  legal  effect  of  undisputed  evidence 
consisting  of  written  statements  as  to  whether 
or  not  a  race  meeting  successively  held  on  dif- 
ferent tracks  close  to  each  other  constitutes  one 
race  meeting  or  more  is  a  question  of  law,  and 
not  of  fact,  on  reviewing  a  finding  of  a  lower 
court.     State,  Matthews,  v.  Forsyth (Jind.)    221 

APPRAISERS.    See  Contbactb,  9. 

APPROPRIATIONS. 

An  appropriation  for  a  county  exhibi- 
tion at  a  state  centennial  exposition  in  1896  is 
not  avoided  by  a  subsequent  extension  and 
prolongation  of  the  exposition  so  that,  while 
begin niDg  in  1896,  it  shall  be  carried  into  the 
year  1897.  Slielhy  County^.  TennessM  Centen- 
nial Expo.  Co.  (Tenn.)  717 

ARBITRATION.    See  also  Contractb,  9. 

Notes  and  Briefs. 

Arbitration;  submission   to;  conclusiveness 
of.  7S> 

ARSON. 

.  A  man  If  not  guilty  of  arson  in  burning- 
his  own  house,  unless  it  or  some  part  of  it  was 
in  the  possession  of  another,  under  Cal.  Pen. 
Code,  ^  447,  defining  arson  as  the  wilful  and 
malicious  burning  of  a  building  with  intent  ta 
destroy  it,  and  §  452,  declaring  that  it  is  not 
necessary  that  a  person  other  than  the  accused 
should  have  had  ownership  in  the  buildinsr* 
but  is  sufficient  that  another  was  rightfully  io 
possession  of  or  actually  occupying  the  build- 
ing or  any  part  thereof.  People  y.  De  Winto^^ 
(Cal.)  374 

Notes  and  Briefs. 

Arson;  in  burning  one's  own  house.        874 

ASSIGNMENT. 

Notes  and  Briefs. 
Assignment;  equitable.  801 

ASSUMPSIT. 

1.  No  privity  between  the  parties  and  no 
promise  to  pay,  other  than  that  which  is  im- 
plied, is  necessary  to  sustain  a  right  of  action 
m  assumpsit  when  defendant  has  money  in  his 
hands  belonging  to  plaintiff  that  he  has  nc^ 
right  conscientiously  to  retain.  Soderberg  v. 
King  County  (Wash.)  67CV 


Attokmeys-  Bicycle. 
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3.  AssoDipsit  will  lie  against  a  county  for 
the  recovery  of  a  surplus  on  foreclosure  sale, 
which  the  sheriff  has  mistakenly  paid  into  the 
treasury  as  the  amount  of  commissions  which 
he  supposed  it  was  his  duty  to  retain  and  pay 
over,  but  which  he  should  have  paid  to  the 
judgement  debtor.  Id, 

8.  A  payment  by  a  sheriff  into  the  county 
treasury,  in  the  belief  that  the  law  required  it, 
when  the  money  was  in  fact  due  to  a  judgment 
debtor  as  a  surplus  on  a  foreclosure  sale,  is  not 
voluntary  as  regards  such  debtor,  when  made 
without  his  knowledge  or  consent,  so  as  to 
preclude  his  recovery  thereof  in  assumpsit. 

Id, 

ATTORNEYS. 

An  attorney  who  appears  for  defendant 
in  an  action  for  divorce,  and  serves  an  answer 
therein,  cannot  withdraw  such  appearance  and 
answer  in  avowed  hostility  to  his  client  and  as 
an  act  of  retaliation  agamst  him  for  alleged 
nonpayment  of  fees.  Niekeili  v.  NieMli{N. 
D.)  616 

Norse  and  Bribes. 

Power  of  defendant's  attorney  to  withdraw 
answer  or  appearance  and  permit  a  default 
Judgment:— (I.)  In  general; (II.)  withdrawal  of 
attorney's  appearance:  (a)  in  general,  (b)  effect 
OD  defendant's  appearance;  (<;)  effect  on  plea  or 
answer;  (III.)  withdrawal  of  answer;  (IV.) 
withdrawal  of  answer  and  appearance.       515 

ATTORNEYS'  FEES.    Bee    BiLxa  and 
NofEs,  1;  Damages,  8. 

BALLOT  BOX.    See  Votbrs  anb  Elec- 
tions, 3. 

BALLOTS.    See  Yotkbb  and  Elbotionb, 
Notes  and  Briefs. 

BANKS.    See  also  Bonds,  6:  Damages,  8; 
Public  Moneys,  8;  Receiyerb,  6,  7. 

1.  Money  deposited  in  a  bank  by  a  persoL 
described  as  ''manager"  is  subject  to  his 
checks,  even  if  the  bank  knows  that  it  was 
originally  obtained  from  other  persons  on  a 
certificate  of  deposit.  Leaphart  v.  Commercial 
Bank(S.  0.)  700 

2.  A  deposit  of  money  with  the  manager 
of  a  "depositors'  co-operative  association"  on 
receipt  of  a  certificate  stipulating  that  the 
money  shall  be  repaid  at  an  agreed  time,  with 
a  specified  rate  of  interest,  does  not  create  a 
trust,  but  a  loan.  Id. 

8.  The  president  of  a  bank  who  by  verbal 
promises  of  collateral  liability  induces  the 
cashier  to  advance  money  to  a  minor  whereby 
it  is  lost,  is  liable  to  the  bank  for  the  amount 
on  the  ground  that  he  is  guilty  of  a  breach  of 
the  trust  imposed  in  him  by  reason  of  his  po- 
sition. Brawn  v.  Farmer/ it  M,  Nat,  Bank 
(Tex.)  359 

SaTing^a  banks. 

4.  A  savines  institution  has  power  to  bor 
row  money.     BeironimusY.  Steeeney  {Md.)  99 

5.  A  savings  institution  which  has  re- 
ceived and  appropriated  to  the  purposes  of  its 
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business  a  special  deposit  under  circumstances 
which  gave  the  stockholders  every  opportu- 
nity to  know  of  the  transaction  must,  in  case 
of  insolvency,  return  it  before  the  stockholders 
can  claim  any  of  its  assets,  whether  it  had 
power  to  receive  the  deposit  or  not.  Id. 

6.  An  agreement  between  a  depositor  and 
a  savings  bank  that  the  accruing  semiannual 
interest  shall  be  left  in  the  institution  to  draw 
interest  as  new  principal  is  valid.  Id, 

7.  A  special  deposit  of  money  at  interest 
with  a  savinics  institution,  the  regular  deposi- 
tors in  which  are  stockholders,  must,  in  case- 
of  insolvency  of  the  institution,  be  repaid  be- 
fore the  regular  depositors  are  entitled  to  a 
dividend  out  of  its  assets.  Id, 

8.  A  by-law  of  a  savings  bank  which  Is 
organized  under  the  general  banking  law.  and 
the  profits  of  which  belong  to  stockholders, 
and  not  to  the  depositors,  must  be  brought  to* 
the  attention  of  a  depositor  and  his  assent  ac- 
tually or  impliedly  given  thereto  before  it  cai¥ 
operate  to  relieve  the  bank  from  liability  to  re- 
pay him  his  deposit  because  of  payment  to  an* 
other  person  who  had  presented  the  book  with- 
out authority  and  forged  the  depositor's  name. 
Ackenhav^n  v.  PeopU^9  8av.  Bank  {}A\ch.)  408 

9.  By  laws  printed  in  a  deposit  bonk  given 
for  a  deposit  in  a  savings  bank,  which  is  a 
stock  corporation  the  profits  of  which  belong 
to  the  stockholders,  are  not  conclusively  pre- 
sumed to  receive  the  assent  of  the  depositor, ^- 
at  least  where  he  is  not  well  acquainted  with 
the  English  language. — although  it  is  provided 
therein  that  he  will  assent  before  hia  deposit 
can  be  received.  id. 

NoTBB  AND  Briefs. 

Banks;  savings,  deposits  in. 

Effect  of  deposit  of  money  of  third  party 

BATHING.    See  NBaLioBNCB,  & 

BATHING  RESORT. 

1.  A  company  maintaining  a  bathing  re- 
sort and  letting  out  its  privileges  to  the  public 
for  hire  is  bound  to  take  such  precautions  for 
the  safety  of  bathers  as  a  person  of  ordinary 
prudence  would  take  under  the  circumstances. 
Brotherton  v.  Manhattan  Beach  Improv.  (Jo. 
(Neb.)  598 

2.  Ordinary  care  requires  the  keeper  of  a 
public  bathing  resort  frequented  by  a  great 
number  of  people  and  at  which  there  is  deep 
water,  to  keep  some  one  on  duty  to  supervise 
bathers  and  rescue  any  apparently  in  danger, 
or  at  least  to  exert  every  effort,  without  a 
moment's  delay,  to  search  for  a  person  who  is 
reported  missing  and  who  was  last  seen  in  the 
Water.  Id^ 

BICYCLE.    See  also  Eyidencb,  8. 

One  riding  a  bicycle  down  a  narrow 
path  at  a  rate  of  5  or  6  miles  an  hour,  when  it 
is  occupied  by  many  other  persons  going  in  the- 
same  direction,  is  not  excused  from  liability 
for  running  into  a  pedestrian  by  the  fact  that 
the  accident  was  caused  by  his  striking  an  ob- 
stacle,— at  least  if  it  does  not  appear  that  he 
was  unable  to  see  and  avoid  it  by  the  exercise 
of  due  care.    Myer9  v.  Hindi  (Mich.)         356< 
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Notes  and  Bribfs. 
Bicycles;  negligence  of  rider  of^ 

BIDS.    See  Contracts  » 11, 13. 
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BILLS  AND  NOTES.    See  also  Pbinci- 
PAii  AND  Surety. 

1.  A  note  is  not  rendered  non-negotiable 
l3j  a  Btipnlation  for  the  payment  of  attorney's 
fees,  wbicb  Is  entirely  inoperative  nntil  after 
tbe  maturity  of  tbe  note  and  its  dishonor  by 
the  maker.  Oppenheimer  ▼.  Farmer^  db  M. 
Bank  (Tenn.)  767 

2.  The  purchase  from  strangers  at  a  dis- 
•count  of  20  per  cent,  of  a  note,  one  maker  of 
n^bich  was  known  to  be  perfectly  solvent,  does 
not  charge  a  bank  with  constructive  notice  of 
fraud  in  procuring  the  note,  when  the  bank 
was  accustomed  to  discount  notes  of  solvent 
parties  at  from  12  to  25  per  cent  per  annum. 

Id. 

8.  The  bona  fide  holder  of  a  note  procured 
"by  fraud  can  recover  only  to  the  extent  of  the 
«um  actually  paid  by  him  for  it  Id, 

.  Notes  and  Bribvs. 

Bills  and  notes;  effect  on   negotiability  of 
provision  for  attorney's  fees.  767 

BONDS.    See  also  Carriers,  11 ;  Guardian 
AND  Ward,  Notes  and  Bribfs. 

1.  A  general  notice  that  an  election  will  be 
held  in  a  certain  county  on  a  certain  day  on  the 
question  of  issuing  county  bonds  is  sufficient 
without  specially  naming  the  places  at  which 
the  election  will  be  held,  when  the  general  elec- 
tion law  requires  notices  to  be  posted  in  the 
several  precincts  naming  the  place  of  voting. 
Paekvmdy.  EitUtas  County  (Wash.)  673 

2.  Authority  to  make  county  bonds  pay- 
able in  gold  '!oin  is  implied  in  legis]ati\  3  au- 
thority to  issue  bonds,  especially  when  such 
authority  to  issue  bonds  is  given  without  re- 
striction as  to  the  kind  of  money  in  which  they 
should  be  made  payable  after  It  has  become 
customary  to  make  such  bonds  payable  in  gold 
«oin.  Id. 

8.  A  statute  requiring  a  treasurer  to  keep 
«af  ely  and  pav  over  the  mooev  received  by  him 
in  his  official  capacity  merely  states  his  com- 
mon-law duties,  and  does  not  enlarge  his  re- 
aponsibility  as  bailee,  or  that  of  his  sureties. 
HealdAvrg  v.  Mulligan  (Cal.)  461 

4.  The  forcible  taking  by  robbers  of  money 
in  tbe  custody  of  a  city  treasurer  is  a  defense 
to  an  action  upon  his  bond  providing  that  be 
aball  "well  and  faithfully  perform  all  official 
"duties,"  where  by  the  Cfonstitution  and  laws 
of  tbe  state  tbe  receipt  of  the  money  makes 
him  a  bailee,  and  not  a  debtor.  Id. 

6.  A  certificate  of  deposit  for  moneys  de- 
posited by  a  county  treasurer  in  a  bank  before 
the  giviug  of  a  l)ond  to  secure  deposits  of  pub- 
lic mooey  therein  is  to  be  regarded  as  the 
equivalent  of  currency  with  respect  to  liability 
on  such  bond,  when  deposited  in  such  bank 
after  the  bond  is  given.  AUibone  v.  Ama  (8. 
D.)  586 

dSUK  A. 


I  BOUNDARIES.  See  also  CoNsnTunoaAL 
Law,  20;  Waters,  7. 

1.  A  conveyanoe  of  land  bounded  *'\xj  a  5> 
foot  passageway"  does  not  include  anv  part  of 
the  fee  of  the  way,  when  it  grants  tlie  use  of 
the  passageway  in  terms  without  mendooing 
any  rights  reserved,  and  refers  for  deacriptioa 
to  a  d^  conveying  no  part  of  mcb  way.  and 
to  a  plan  minutely  specifying  measaiemeots 
and  contents  which  exclude  tbe  way.  while  the 
fee  to  one  side  of  the  way  for  a  portion  of  its 
length  remains  in  those  who  laid  it  out,  and 
the  parties  by  practical  construction  of  their 
rights  for  a  long  time  treat  tbe  conveyance 
as  excluding  the  way.  Crocker  y.  GotUng 
(Mass.)  245 

2.  A  grant  of  land  bounded  on  a  mean- 
dered lake  conveys  only  to  the  water's  edge, 
with  riparian  rights,  but  does  not  include  land 
under  tl^e  water.    FuUer  v.  8hedd  (IlL)      149 

8.  Land  outside  the  meander  line  of  a 
grant,  if  so  grossly  in  excess  of  the  land  sold 
as  to  make  it  apparent  that  there  is  fraud  or 
mistake  in  the  survey,  will  not  be  included  in 
the  grant,  but  the  meander  line  will  be  tbe 
boundary.  Id. 

4.  A  narrow  strip  of  land  between  a  mean- 
der line  and  a  natural  boundary,  such  as  a 
stream  or  river,  if  it  is  much  smaller  than  tbe 
land  granted,  will  be  included  in  the^ant,  and 
the  center  of  the  stream  or  river  will  be  the 
boundary,  unless  a  different  intention  is  mani- 
fested by  tbe  terms  used.  M. 


Kotrs  Ain>  Bbuefb. 

Boundaries;  on  a  way.  945 

Statute  to  provide  for  establishment  of.    433 

BREAD. 

NoTBS  AND  Briefs. 
Bread;  legislative  power  to  fix  price  of.    189 

BRIDGES. 

NOTBS  AND  BrIRFS. 

Bridges;  legislative  regulation  of  rates  of.  181 

BUILDING  AND   LOAN  ASSOCIA- 
TIONS.    See  also  Usury. 

1.  Forfeited  payments  made  bv  a  member 
of  a  loan  association  on  shares  which  lapse  in 
consequence  of  his  default  cannot  be  credited 
upon  his  loan  from  the  association.  Pioneer 
Sav.  db  L.  Co,  V.  Cannon  (Tenn.)  113 

2.  To  compute  the  amount  of  recovery  on 
foreclosure  of  a  mortgage  in  a  building  and 
loan  association  for  default  of  the  mortgagor, 
there  should  be  added  to  all  arrearsges  of  dues, 
interest,  and  fines  the  present  value  of  the  an- 
ticipated future  payments,  aU  stated  dues  and 
interest  for  the  remainder  of  the  time  required 
for  the  maturity  of  the  stock;  that  is,  tbe 
amouDt  of  principal,  which,  with  interest 
thereon  from  the  present  date  to  the  time  of 
maturity  of  the  stock,  would  equal  the  total 
amount  of  such  anticipated  future  payments. 
RoberU  v.  American  Bldg,  A  i#.  Ano,  (Ark.) 

744 
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8.  IMnes  for  failure  to  make  paymeots  to 
bnildin^  and  loaa  association  when  tbey  are 
le  are  la  the  nature  of  liquidated  dnmages, 
hicb,  8o  far  as  they  are  reasonable,  may  be 
stained  by  a  court  of  equity,  even  without 
le  sanction  of  any  statute.  Id, 

Notes  ahd  Bribfol 

BuUding^  and  lotn  aasodations;  imposition 
:'  fines  by.  744 

k\3Xr»DnVGS.    See  Latb&al  Sdpfort,  8; 

XiCOlUIQBNCBy  6,  7. 


*oi  Burial  Expenses,  see  ExjBCUTOBS  Ain>  Ad- 

MXMIBTRATORS,  2,   8. 

The  owner  of  a  tomb  to  which  remains  of 
be  dead  bavebeen  transferred  from  the  places 
if  sepulture  first  selected  by  the  surviving  rel*. 
itives.  aod  in  which  they  have  been  deposited 
inder  bis  assurance,  accepted  by  the  relatives 
ind  on  the  faith  of  which  they  permitted  the 
ransfer,  tbat  the  remaitis  should  rest  forever 
:d  tbe  tomb,— has  no  right  to  cause  their  re- 
moval.     OAoppin  7,  Dauphin  (Lbl)  188 

Notes  ajxd  Briefs. 

See  also  Sxbcutors  aud  Apsonibtrators. 

Burial;  in  tomb  of  another;  effect  of.      188 

BlT-LAl^S.    See  Bakes,  8,  9;  Cobfoba- 

TIONS,  10. 

CARRIERS.  Bee  also  Common  Law;  Con- 
FL.ICT  OF  Laws,  1:  Constitutional  Law, 
18;  Btidencb,  18;  Moket;  Pboximatb 
Causb,  2;  Tbial,  9. 

1.  A  constitutional  provision  making  all 
rallrcMbd  companies  common  carriers  does  not 
apply  to  a  corporation  organized  for  business 
purposes,  which  operates  a  railroad  upon  its 
own  property  for  purposes  connected  with  its 
business,  wade  ▼.  Lutcher  4b  JT.  Oypreu  Lum- 
ber Co.  (O.  C.  App.  6th  0.)  255 

2.  An  employee  of  a  railroad  company  is 
to  be  regarded  as  a  passenger  when  riding  on 
a  ticket  such  as  is  issued  only  to  employees 
of  the  company  who  live  on  tbe  line  of  tbe 
road  elsewhere  than  at  the  place  of  employ- 
ment.   Doyle  V.  Fitehburg  B.  Co.  (Mass.)    844 

8.  A  contract  on  the  back  of  a  ticket  on 
which  an  employee  of  tbe  carrier  was  traveling 
as  a  passenger  is  invalid  so  far  as  it  purports 
to  exonerate  the  carrier  from  liability  for  its 
negligence  or  that  of  its  servants.  Id. 

4.  A  ticket  for  a  room  in  a  palace  car  of  a 
company  which  does  not  own  or  operate  the 
train  of  which,  by  contract  with  the  carrier, 
«nch  car  forms  a  part,  marked  good  for  that 
^ate  and  car  only,  when  accompanied  by  a 
first-class  railroad  ticket  from  one  designated 
«U\ion  to  another,  is  not  a  contract  of  the  pal- 
ace-car company  to  carry  the  passenger  over 
the  designated  route,  but  merely  to  accommo- 
date Mm  in  its  car  as  long  as  the  railroad  com- 
pany will  convey  it  Duval  v.  Pullman's  Pal- 
ace Car  Co.  (C.  C.  App.  5th  C.)  715 

5.  In  Wisconsin,  stipulations  in  a  drover's 
i'ass  exempting  the  carrier  from  liability  for 
Ji3  L.  K.  A. 


accidents  are  void.    Davie  ▼.  Chicago,  M.  dt  St. 
P.  R.  Co,  (Wis.)  864 

6.  A  passenger  who  through  sudden  illness 
becomes  less  able  to  look  after  his  own  safety, 
and  makes  that  fact  known  to  the  proper 
agent  of  the  carrier.  Is  entitled  to  a  greater  de- 
gree of  care  than  is  demanded  in  ordinary  cir- 
cumstances. MeCann  v.  Newirk  dt  8.  0.  B. 
Oo.  (N.  J.  Err.  A  App.)  127 

7.  A  conductor's  failure  to  stop  a  street 
car  when  twice  requested  by  a  girl  who  had 
become  suddenly  ill  and  who  asked  to  get  off, 
and  his  failure  to  afford  her  such  reasonable 
attention  as  would  save  her  from  harm  because 
of  her  detention  in  the  moving  vehicle,  consti- 
tute negligence.  Id. 

8.  The  self-inflicted  disability  of  intoxica- 
tion will  not  excuse  a  passenger  from  the  exer- 
cise of  such*care  as  is  due  from  a  sober  man. 
Fie/MT  V.  Wea  Virginia  it  P.  B.  Co.  (W.  Va.) 


9.  The  failure  of  a  conductor  to  compel  a 
young  man  twenty  years  of  age  who  was  some- 
what under  the  ionuence  of  liquor  to  enter  a 
car  after  he  had  declined  to  do  so  and  persisted 
in  riding  on  the  platform  will  not  render  the 
carrier  liable  for  bis  injuries  when  thrown 
from  the  car,  if  the  conductor  did  not  think 
he  was  sufficiently  drunk  to  be  unable  to  care 
for  himself,  although  the  young  man's  father 
asked  the  conductor  to  get  him  to  come 
In.  Id. 

10.  A  passenger  riding  on  the  platform  of 
a  car,  and  refusing  to  go  inside  on  the  conduc- 
tor's request,  is  guilty  of  contributory  negU- 
gence  which  will  preclude  recovery  for  injuries 
caused  by  falling  from  tbe  train.  Id. 

11.  An  express  company  which  has  carried 
a  package  of  United  States  bonds  of  much 
greater  value  than  it  was  represented  to  be, 
and  at  the  rate  chargeable  for  a  package  of  the 
value  represented,  cannot  recover  the  additional 
compensation  which  would  have  been  charged 
for  the  package  if  its  true  value  had  t^n 
stated,  since  its  liability  cannot  exceed  the 
value  represented,  but  is  entitled  to  compensa- 
tion for  the  increase  of  the  risk  of  loss  up  to 
that  amount  by  reason  of  thefl^reater  value  of 
the  package.  United  Staiee  Mop.  Co^  ▼.  Koer- 
net  (Minn.)  600 

12.  An  express  companv  may  law  full  v  es- 
tablish limits  beyond  which  it  will  not  collect 
or  deliver  packages  carried  or  to  be  carried  by 
it,  as  against  one  having  knowledge  of  such 
limits;  and  it  is  Inmiaterial  that  the  limits  ex- 
tend farther  from  its  office  io  one  direction 
than  in  another.  BuUard  v.  American  Eip. 
Co.  (Mich.)  66 

Notes  and  Briefs. 

Carriers;  duty  to  passenger;  intoxicated  pas- 
senger on  platform.  (t9 

Duty  to  sick  passenger.  127 

Right  of  passenger  to  damages  when  in- 
jured. 256 

Legislative  regulation  of  rates  of.  179 

When  rates 'fixed  by  penal  statute  are  suffi- 
ciently definite  and  certain.  209 

Employee's  ticket:  restriction  of  liability  to 
( passenger.  844 
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Ticket  in  palace  car.  716 

Duty  as  to  delivery  and  collection  of  pack- 
aj|;esby  express  company: — Duty  of  land  car- 
rier prior  to  introduction  of  railroads;  duty  of 
express  companies;  delivery  limits.  66 

Liability  for  package  of  which  the  value  is 
concealed.  600 

CASE. 

1.  The  motive  of  a  person  in  the  exercise 
of  a  legal  right  is  immaterial.  Baycroft  v. 
Tayntor  (Vt.)  225 

2.  One  who  procures  the  discharge  of  an 
employee  not  engaged  for  any  definite  time, 
by  threatening  to  terminate  a  contract  between 
himself  and  the  employer,  which  he  had  a 
right  to  terminate  at  any  time,  is  not  subject 
to  an  action  by  the  employee  for  damages, 
whatever  may  have  been  his  motive  in  procur- 
ing the  discharge.  Id. 

CENSUS.    See  Conbtitutional  Law,  12. 

CENTENNIAL     EXPOSITION.     See 

Appropriations;  Counties,  1-8. 

CERTIFICATE.     See     Secretary    'of 

State. 

CERTIFICATE   OF   DEPOSIT.      See 

Bonds,  5. 

CITY  HALL.    See  Garnishment;  Levy 
AND  Seizure. 

COIN.    See  Bonds,  2;  Monbt. 

COLT.    See  Animals,  2. 

COMMERCE. 

A  statute  prohibiting  the  sale  of  game 
or  fish  during  the  closed  season  is  not  an  un- 
lawful restriction  of  interstate  commerce  as 
applied  to  game  or  fish  imported  from  other 
states  as  ariicles  of  food.  People  v.  (/Neil 
(Mich.)  696 

Notes  and  BRiEFa 

Comncerce;  interstate  regulation  of.         656 

COMMON  LAW. 

Resort  may  be  had  to  the  common  law 
to  determine  the  validity  of  a  contract  for  in- 
terstate carriage,  in  the  absence  of  any  con- 
trary legislation  by  Congress.  DavU  v.  Chi- 
tago,  M,  dt  St,  P.  R  Co,  (Wis.) 


664 


Notes  and  Briefs. 
Common  law;  of  United  States 
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COMMUNITY  PROPERTY.    See  Hub 

BAND  AND  WiFE,  2,  8. 

CONDITIONAL   SALE.    See  Conflict 
OF  Laws,  8;  Sale,  4 

CONFLICT  OF  LAWS. 

1.  The  interpretation  and  validity  of  a 
contract  for  carriage  over  a  railroad  are  to  be 
governed  by  the  law  of  the  state  where  the  con- 
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tract  is  made.    Davis  v.  Chicoffo,  M,  d  8L  P. 
R  Oo.  (Wis.)  (64 

2.  A  contract  to  subscribe  to  the  stock  of 
a  corporation  located  in  a  foreign  state  ud 
which  is  to  be  performed  there,  will  be  eor 
erned  by  the  laws  of  that  state.  Vear  v.  &rr- 
UU  (Md.)  721 

8.  A  state  statute  requiring  conditloQa] 
sales  of  personal  property  to  be  recorded  tp- 
plies  to  a  contract  of  sale,  made  in  anotlier 
state,  of  property  to  be  delivered  and  bdd 
within  the  former  state.  KnateUa  Loom  F<?ro 
V.  Vadier  (N.  J.  Sup.)  305 

4.  The  effect  of  partial  payments  upoo  % 
contract,  to  interrupt  the  statute  of  limita 
tions,  must  be  determined  by  the  law  of  \le 
state  in  which  the  action  is  brought,  altboarb 
the  contract  was  made  and  to  be  performed  is 
another  state.     Obear  v.  FirH  Nat.  Bank  [(h:, 

6.  The  bsr  of  an  action  by  the  statute  cf 
limitations  must  be  determined  b^  the  laws  of 
the  state  in  which  the  remedy  is  sought,  il 
though  the  action  is  brought  on  a  written  coo 
tract  executed  and  to  be  performed  in  anoittr 
state.  IL 

6.  The  defense  of  the  statute  of  frauds  de 
pends  on  the  law  of  the  state  in  which  an  ic 
tion  is  brought.  Il 

Notes  and  BRiEPa. 

Conflict  of  laws,  as  to  contracts.  8SA 

CONSTABLES. 

Notes  and  Brubpb. 

Constables;  place  at  which  official  acts  of, 
may  be  performed.  ^ 

CONSTITUTIONAL  LAW.  See  sls» 
Courts,  14;  Drunkenness;  Fishrries.  ^; 
Habeas  Corpus;  Injunction,  8;  IxTt'X 
iCATiNO  Liquors,!;  Search  and  Seiz- 
ure; Statutes,  9-13;  Voters  and  Elec- 
tions, 2. 

1.  Continued  and  repeated  practice  of  tlie 
legislature,  unquestioned  for  more  than  forty 
years,  will  control  the  const  ruction  of  a  coni^u^ 
tutional  provision  applicable  thereto,  when  tbe 
court  is  in  doubt.    State  ▼.  Oerhardt  (Ind. )  313 

2.  A  self -executing  constitutional  proTi 
sion  which  does  not  require  legislation  to  gi^e 
it  effect  is  made  in  Wash.  Const,  art  4,  ^  10, 
providing  that  Justices  of  the  peace  shall  i^ 
ceive  a  salary,  instead  of  fees,  in  incorporated 
cities  or  towns  having  more  than  5,000  inhsb- 
itants.    Andenon  y.  Whatcom  County  (Wa^^b 

\P 

8.  A  statute  imposing  liability  upon  ei& 
ployers  for  injuries  caused  by  negligence  or 
fellow  servants,  which  is  applicable  to  dome% 
tic,  but  not  to  foreign,  railroad  com(Mnies,  is  sb- 
rogated  by  the  adoption  of  a  Constitution  pro- 
viding that  foreign  corporations  shall  not  es* 
joy  greater  privileges  than  those  enjoyed  \ff 
domestic  corporations.  CritwU  ▼.  MontnmL 
C.  R  Co,  (Mont)  554 

Deleg^ation  of  power. 

4.  An   unconstitutional   ddegatioD  of 
legislative  power  to  county  oommiflsionen  is 
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to  Donresident  landowners, — Is  unconstitution- 
al as  depriving  landowners  of  their  property 
"without  due  process  of  law.  DavM  v.  3L  Louis 
County  Ckmrs,  (Minn.)  482 

21.  Crossing  uncultivated  land  to  reach 
public  waters  for  the  purpose  of  fishing,  which 
is  declared  by  Yt.  Acts  1892,  No.  80,  not  to 
be  actionable  unless  actual  damage  is  done, 
is  nevertheless  a  trespass  if  done  against  the 
will  of  the  owner,  and  constitutes  a  taking  of 
private  property  for  private  use  contrary  to 
the  Constitution.  Ifew  England  Trout  d  8. 
Club  Y,  Mather  (Vi.)  569 

22.  The  state  cannot  take  away  or  destroy 
the  rights  of  a  riparian  owner  without  his  con- 
sent and  without  compensation  and  without 
due  process  of  law,  for  the  sole  purpose  of 
benefiting  some  other  riparian  owner,  or  for 
any  other  mere  private  purpose.  Priewe  v.  WU- 
eonsin  State  Land  d  /.  Co.  (Wis.)  645 

28.  The  owner  of  a  dead  animal  before  it 
has  become  a  nuisance  has  properly  rights  in 
it  of  which  he  cannot  be  deprived  without 
compensation,  although  the  authorities  may 
rsquire  its  removal  within  a  reasonable  time 
before  it  actually  becomes  a  nuisance.  Bchoen 
V.  Atlanta  (Ga.)  804 

Police  power. 

24.  The  right  of  the  state  to  interfere  with 
the  use  of  private  property  by  its  owner  be- 
longs to  the  police  power  of  the  state.  State, 
Dueneing,  y.  Boby  (Ind.)  218 

25.  A  statute  prohibiting  horse  races  dur- 
ing the  winter  months,  or  public  race  meet- 
ings on  any  track  more  thnn  three  times 
in  any  year,  or  more  than  fifteen  days  at  a 
time,  or  more  than  twice  in  sixty  days,  or 
with  less  than  thirty  days  between  meetings, — 
is  a  legitimate  exercise  of  the  police  power  of 
the  state.  Id. 

26.  The  exercise  of  the  police  power  in 
protecting  game  and  fish  may  prohibit  the 
sale  of  an  article  of  food  which  is  not  del- 
eterious in  itself.      P&/ple  v.    O^Neil  (Mich.) 

696 

NOTRS  AND  BRIBF& 

Bee  -also  Iivtoxicatino  Liquobs. 

Leiri.<«lative  power  to  fix  tolls,  rates,  or  prices: 
— (I.)The  general  doctrine;  (II.)  whether  lim- 
ited to  monopolies  or  not;  (III.)  to  what  ap- 
plicable: (a)  elevators  and  warehouses;  (b) 
carriers:  (1)  in  general:  railroads;  (2)  street  rail- 
ways; (b)  canals;  (4)  ferries;  {e)  toll  roads;  id) 
bridges;  {e)  wharves;  (/)  telegraphs;  {g)  tele- 
phones; (A)  gas;  {%)  water;  {j)  bread;  {k)  mills; 
il)  personal  services;  {m)  care  or  salvage  of 
logs;  (IV.)  delegation  of  power;  (V.)  extent  and 
limits  of  power:  (a)  in  general;  {b)  judicial  in- 
terference; (c)  tests  of  reasonableness;  {d)  in- 
equality or  discrimination;  {fi)  contract  exemp- 
tions. 177 

Equal  protection  of  laws.  427 

Due  process  in  fixing  boundaries  of  land. 

482 

:    Partial  or  arbitrary  law.  689 

Validity  of  amendment.  •688 

CONTEMPT. 

The  fact  that  an  order  disobeyed  was 
beyond  the  jurisdiction  of  the  authority  from 
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which  it  emanated  may  he  shown  Id  defeotf 
upon  process  for  contempt.  tStaie^  dL  Lanu, 
K.  db8.R,  Co.,  ▼.  TfVar (Mo.)  ^ 

CONTRACTS.    See  also  Cask,  2:  Cokpo- 
RATIONS.  1,  2,  4:  Evidence^  15.  16;  Is- 

FANT8,  1;  PaBTNERSHIP. 

1.  Authority  to  execute  a  lease  for  a  tera 
not  exceeding  three  years  may  be  coaferred  bv 
parol.     Marshall  v.  Rugg  (Wyo.)  O 

2.  That  a  lease  was  not  sigoed  by  ibe 
lessee  as  required  by  the  statute  of  frauds  is 
not  sufficient  to  protect  him  froni  an  actioD  for 
waste  committed  during  his  occupation  of  tbr 
premises.  Id. 

8.  An  oral  contract  to  give  a   ofece  all 
one's  property  at  death  if  she   will  come  lo 
live  with  him  and  take  care  of  him  can  lie  en- 
forced in  equity  after  she  has  fulfilled  ber  coo 
iracu     OuttTia  v.  MeNaliy  (Cal.)  ^S* 

4.  The  pregnancy  of  ewes  in  October  ia 
not  a  breach  of  a  contract  made  some  tinoe  b^ 
fore,  to  deliver  them  "in  healthy  cimdiiioo.*     I 
Oleon  V.  Port  Huron  Livestock Ano.  (Mont )  5oT     ' 

6.  All  aereemeqts  which  tend  to  inirodi]?^ 
personal  infiuence  and  solicitation  as  elem«fit5 
in  procuring  and  infiuencing legislative  actio:^, 
or  action  by  any  department  of  the  eovers- 
ment,  are  against  public  policy  as  contrary  to 
sound  morals  and  tending  to  inefficiency  in  tt« 
public  service.     Houlton  v.  A'idwl  (Wia.)  166 

6.  A  contract  for  the  presentation,  before 
the  Secretary  of  the  Interior,  of  the  Icfral  status 
of  certain  public  lands,  with  a  view  of  barii!|[ 
them  thrown  open  to  settlement  under  existing 
laws,  not  as  a  favor,  but  as  a  rigbt  to  wbici 
all  persons  similarly  situated  were  entitled, 
without  any  attempt  to  procure  legislation,  is 
not  against  public  policy,  when  ft  does  noti 
appear  that  any  act  illegal  per  m  or  of  comip 
tendency  was  oontemplatea.  14- 

7.  The  fact  that  tenements  leased  for  im- 
moral purposes  are  located  in  a  section  of  tlie 
city  which  is  mainly  given  up  to  such  busineai 
without  interference  by  the  police  authoritin 
does  not  make  a  partnership  formed  to  lirase 
premises  for  such  business  any  the  less  unlaw- 
ful.    Chateau  ▼.  Sing^  (Cal.)  750 

8.  A  partnership  to  carry  on  the  busice&s 
of  letting  furnished  apartments  for  immural 
purposes  is  based  upon  an  illegal  contract.    IL 

9.  The  appointment  of  appraiaera  caooot 
be  revoked  at  the  pleasure  of  one  of  the  parties, 
when  they  have  proceeded  to  make  a  yalnatioo 
of  property  under  a  contract  for  the  sale  thereof 
at  a  price  to  be  fixed  by  the  appraisers,  and  for 
a  valid,  conside ration  already  paat.  OuUd  v. 
Atchison,  T.  A  S,  F.  B,  Oo,  (Kan.)  77 

10.  A  state  is  not  liable  on  a  quantvm 
meruit  or  implied  contract  for  the  value  cf 
goods  received  and  used  on  a  purchase  illegally 
made  without  advertising  for  bids  as  required 
by  law.  Mulnix  v.  Mutual  Ben.  L^  Ins,  C^ 
(Colo.)  887 

11.  The  legislature  cannot  authorise  the 
secretary  of  state  to  purchase  sappHea  in  the 
open  market,  instead  of  from  the  lowest  ^^ 
sponsible  bidder  after  advertising  for  iMds.  ts 
directed  by  Colo.  ConsU  art.  5,  §  29.  IL 

12.  A  state  warrant  is    not  valid  when  it 
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M  glyen  for  the  purchase  price  of  articles 
tmeof  ^rbich  were  bought  by  the  secretary  of 
ate  in  the  open  market,  in  disregard  of  Colo. 
0D8t.  art.  5,  ^  29,  and  the  act  of  February 
I,  1879,  requiriug  such  purchase  to  be  made 
t  the  lowest  responsible  bidder  after  adver- 
BiDg  for  bids.  Id. 

13.  A  statute  extending  the  time  for  re- 
emption  upon  the  sale  of  mortgaged  premises 
npaira  the  obligation  of  the  contract  made  by 

pre-existing    mortgage.      StcUe,    Thoma$ 
hnise  Sav.  Bank,  ▼.  QiUiara  (Mont.)  666 

NoTBS  Aso  Briefs. 

Contracts;  implied  in  case  of  fraud.         419 

Statute  of  frauds  as  affecting  a  ^aranty  of 
he  contract  of  a  person  under  disability.    869 

Implied  warranty.  668 

lilegality  of  consideration;  made  by  public 
>fficers.  827 

To  control  legislation  or  official  acts.        167 

To  give  property  at  death;  statute  of  frauds 
&8  to.  869 

Impairing  obligation  by  change  of  remedy. 

556 

Liability  of  obligors  on  an  original  contract 
as  affected  by  a  renewal  or  substituted  con- 
tract which  is  void: —  (I.)  Where  the  re- 
newal IS  Yoid  for  forgery;  (IT.)  for  want  of 
authority;  (III.)  for  time,  mode,  and  manner  of 
execution;  (IV.)  for  disability  of  party;  (V.) 
for  usury:  (YL)  for  other  causes  contrary  to 
public  policy  .  628 

• 

CORPORATIONS,  See  also  Conflict  of 
Laws,  2;  Constitutional  Law,  19; 
Limitation  of  Actions,  8,  4;  Triax,  2. 

1.  The  fact  that  some  or  a  majority  of 
the  directors  of  two  corporations  are  common 
to  both  does  not  make  a  contract  between  the 
companies  absolutely  void,  or  prevent  its  rati- 
fication. San  Diego,  0,  T.  db  P.  B.  B.  Co.  v. 
Pacific  Beach  Oo,  (Cal.)  788 

2.  Ratification  of  a  contract  between  cor- 
porations having  common  directors  i3  shown 
where  one  company  has  entirely  performed  its 
part  of  the  contract,  and  the  other  has  per- 
formed a  part  of  it  and  cannot  restore  any- 
thing or  place  the  other  party,  in  whole  or  in 
part,  in  $(atu  ^u^,— especially  when  the  stock- 
holders have  expressly  approved  the  con- 
tract. Id, 

8.  Unanimous  consent  of  all  the  stock- 
holders is  not  necessary  to  the  ratification  of 
a  voidable  contract  which  a  majority  of  them 
could  have  authorized  in  the  first  instance.    Id, 

4.  A  charter  specification  of  rates  which 
it  shall  be  lawful  for  a  turnpike  company  to 
charge,  subject  to  a  certain  increase  or  de- 
crease if  necessary  to  keep  the  company's  div- 
idends within  oertnin  limits,  does  not  consti- 
tute an  irrevocable  contract  between  the  state 
and  the  corporation,  but  is  merely  an  indica- 
tion that  Buch  rates  are  supposed  to  be  rea- 
sonable, without  precluding  the  subsequent 
exercise  of  legislative  power  to  change  the 
rates.  Wine/tetter  db  U  Turnp.  Moad  Co,  v. 
Oroxton  (Ky.)  177 

Stock. 

6.  The  fact  that  one  corporation  owns  the 
entire  capital  stock  of  another  does  not  vest 
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in  the  former  the  legal  title  to  the  property  of 
the  latter,  or  render  the  two  corporations 
identical  McTighe  v.  Macon  Conttr,  Co, 
(Ga.)  800 

6.  The  right  of  a  corporation  to  hold 
stock  in  another  corporation  if  a  majority  of 
the  stockholders  elect,  which  is  given  by  Minn. 
Qen.  Stat  1894,  §  2884,  does  not  prevent  a 
corporation  organized  under  that  statute  from 
being  one  which  carries  on  an  exclusively 
manufacturing  or  mechanical  business,  if  the 
corporation  has  not  made  any  election  to  hold 
stock  in  another  company.  Cowling  v.  Zenith 
Iron  Oo,  (Minn.)  508 

7.  A  pledgee  of  stock  has  a  right  to  cause 
a  proper  entry  of  the  transaction  between  him- 
self and  his  pledgeor  to  be  entered  upon  the 
books  of  the  corporation  for  his  protection,  al- 
though the  contract  is  silent  on  the  subject. 
Spreckeli  v.  Nevada  Bank  (Cal.)  459 

8.  A  pledgee  of  stock  is  not  entitled  to 
have  the  certificates  surrendered  and  new 
ones  issued  in  his  name  when  the  contract  is 
silent  on  the  subject,  since  the  statute  requir- 
ing an  entry  of  a  transfer  upon  the  books  of 
the  corporation  to  protect  the  transferee  is  sat- 
istied  by  entering  the  names  of  the  pledgeor 
and  pledgee,  the  number  or  designation  of  the 
shares,  and  the  date  of  the  transfer,  without 
the  cancelation  of  the  certificates  and  the  issue 
of  new  ones.  Id, 

9.  A  retransfer  of  shares  of  stock  to  the 
real  owner  by  one  in  whose  name  they  bad 
been  issued  to  give  him  an  opportunity  lo  ac- 
quire them,  but  who  did  n^t  choose  to  do  so, 
is  not  a  sale  of  them  within  the  meaning  of  a 
by-law  providing  for  an  option  to  the  other 
shareholders  or  the  corporation  to  purchase 
them  on  any  sale  of  them.  Victor  6.  Bl^de 
Co.  ▼.  Bloede  (Md.)  107 

10.  A  by-law  restricting  the  transfer  of 
shares  of  stock  without  first  giving  other  stock- 
holders and  the  corporation  an  option  to  pur- 
chase it  at  a  price  named  is  unreasonable  and  a 
palpable  restraint  upon  the  alienation  of  prop- 
erty. Jd, 

11.  A  life  tenant  is  entitled  to  stock. divi- 
dends declared  from  net  earnings  made  after 
the  respective  rights  of  the  life  tenant  and  re- 
mainderman have  attached  to  corporate  stock 
bequeathed  to  them.  Priicfiett  t,  IfaifiviUe 
Tni$t  Co.  (Tenn.)  856 

12.  Withdrawal  by  a  subscriber  to  the  stock 
of  an  unorganized  corporation  is  effected  by 
notifying  the  promoter's  agent,  who  secured 
the  subscription,  of  the  intention  to  withdraw, 
and  requesting  the  dropping  of  thesubscrit)er'8 
name  from  the  subscription  paper,  which  facta 
are  before  organization  brought  to  the  atten- 
tion of  the  subscribers  at  one  of  their  meetings. 
Bryanf9Pond  Steam  MiU  Co,  v.  Felt  (Me.)  598 

18.  A  subscriber  to  the  capital  stock  of  an 
unorganized  corporation  may  withdraw  from 
the  enterprise  at  anv  time  before  the  corpora- 
tion is  organized  and  his  subscription  accepted, 
in  the  absence  of  any  provision  of  the  subscrip- 
tion paper  creating  a  binding  contract  between 
the  subscribers  themselves,  as,  otherwise,  until 
incorporation  there  is  no  obligee.  Id, 

14.  Pavment  of  money  to  save  money  al- 
ready paid  on  a  subscription  to  the  stock  of  a 
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corporation,  ^hich  subscription  has  been  re- 
pudiated for  fraud,  will  not  necessarily  amount 
to  an  affirmance  of  the  subscription.  Fear  v. 
Barileii  (Md.)  721 

15.  Insolvency  of  the  corporation  will  not 
prevent  cancelation  of  a  stock  subscription  for 
fraud,  if  the  subscriber  acted  with  due  dili- 
gence in  discovering  the  fraud  and  repudiating 
bis  subscription,  and  no  considerable  amount 
of  indebtedness  was  contracted  after  the  sub- 
scription was  made.  Newton  Nat.  Bank  v. 
Neicbcgin  (C.  C.  App.  8th  C.)  727 

16.  Creditors  of  an  insolvent  corporation 
waive  their  right  to  object  to  cancelation  of  a 
subscription  to  slock  procured  by  fraud,  by 
making  a  settlement  with  the  reorganized  cor- 
poration, with  full  knowledge  that  the  de- 
frauded subscriber  insists  on  his  discharge  and 
a  return  of  his  money.  Id, 

Stockholder's  liabilities. 

17.  A  "mechanical  business,"  within  the 
meaning  of  Minn.  Const,  art.  10,  §  8,  exempt- 
ing all  manufacturing  or  mechanical  business 
fiom  a  provision  for  liability  of  stockholders 
to  the  amount  of  stock  held,  means  a  business 
closely  allied  to  or  incidental  to  some  kind  of 
manufacturing  business.  Cowling  v.  Zenith 
Iron  Co.  (Minn.)  508 

18.  The  mining  of  iron  ore  is  a  mechanical 
business  within  the  meaning  of  Minn.  Const, 
art.  10,  §  8,  exempting  such  business  from  the 
provision  as  to  the  liability  of  stockholders. 

Id. 

19.  A  corporation  organized  in  part  for 
buying,  selling,  leasing,  and  dealing  in  min- 
eral lands  is  not  organized  for  an  exclusively 
manufacturing  business  so  as  to  exempt  its 
stockholders,  under  Minn.  Const,  art.  10,  ^  8, 
from  liability  to  the  amount  of  stock  held. 
Anderson  v.  Anderson  Iron  Co.  (Minn.)       510 

20.  A  corporation  which  by  the  terms  of 
Minn.  Gen.  Stat.  1894,  §2829,  is  deemed  a 
manufacturing  or  mechanical  corporation,  can- 
not be  held  so  unless  it  is  within  the  meaning 
of  those  teims  as  used  in  the  Constitution;  and 
the  section,  so  far  as  it  enlarges  the  class,  is 
void.  Id. 

21.  No  debt  is  contracted  by  a  corporation 
by  the  mere  making;  of  a  contract  for  goods, 
before  any  breach  thereof  or  delivery  of  goods, 
within  the  meaning  of  R.  L  Pub.  Stat.  chap. 
155,  §  12,  making  stockholders  liable  for  debts 
contracted  before  notice  by  the  filing  of  a  cer- 
tificate.    Wing  V.  Slater  (K.  I.)  566 

22.  Creditors  of  an  insolvent  corporation 
cannot  enforce  payment  of  a  stock  subscription 
from  one  who  was  induced  by  fraud  to  make 
it.  and  who,  without  laches  in  discovering  the 
fraud  and  within  a  reasonable  time  after  such 
discovery,  repudiated  his  subscription  contract 
before  tbe  corporation  became  insolvent.  .  Fear 
r.  BtrtUtt  (Mid.)  721 

28.  The  doctrine  that  unpaid  subscriptions 
to  the  capital  stock  of  a  corporation  are  a  trust 
fund  for  creditors  has  no  application  until  the 
corporation  becomes  insolvent.  Id, 

Assets. 

24.  A  bank  loaning  money  to  a  construc- 
tion company  which  owns  all  the  stock  of 
a  railroad  company  cannot,  even  in  equity, 
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enforce  its  claim  against  the  assets  of  tbe  rail 
road  property  in  the  bands  of  a  reaver,  ii 
preference  to  the  lien  of  a  valid  mortgage  exf 
cuted  by  the  railroad  company  to  secure  ta 
issue  of  bonds,  although  under  some  drttiah 
stances  it  might  subject  tbe  railroad  proper'y  tc 
its  debt  as  equitable  assets  of  the  borrover. 
McTighey,  Macon  ConHr.  G9.  (6a.)  8iiO 

Terminatioiu 

25.  A  statute  granting  "perpetual  eacm 
sion"  to  a  corporation,  followed  by  a  grant  of 
the  exclusive  right  to  manufacture  gu  Eoa 
coke  within  a  certain  city  "for  the  term  d 
thirty  years."  while  a  general  law  of  tbestjte 
limits  the  life  of  a  corporation  to  twenty  ye&n 
when  no  other  time  is  specified,  does  not  sire 
the  corporation  an  unlimited  period  of  exi< 
ence,   but   limits   it   to  thirty  years.    8la*ji, 

Walker,  v.  Payne  (Mo.)  oT4 

26.  A  judgment  against  a  corporatioD  afe' 
its  dissolution  is  invalid.  Marion  Photphiy 
Go.  V.  Perry  (C.  C.  App.  6th  C.)  2ai 
Foreig^n  corporations. 

27.  Statutes  continuing  corporate  existeotY 
a  certain  time  after  dissolution  for  purposes  of 
suits,  and  forbidding  the  defense  of  wao:  of 
legal  organization  of  the  corporation,  do  d  '. 
apply  to  corporations  of  other  states.         h 

28.  The  mere  collection  of  a  debt  by  a  for 
eign  corporation  afler  the  passage  of  an  act  m 
posing  certain  conditions  upon  its  rigbtto  d? 
business  is  not  within  the  prohibition  of  t^f 
statute,  where  the  debt  was  due  on  a  contr»rt 
made  before  the  act  was  passed.  Picn^er  S;' 
ik  L.  Co.  ▼.  Cannon  (Tenn.)  1^- 

KOTEB  AND  BrIEFBL 

Period  of  existence  of  private  corporatioDS: 
— (I.)  In  general;  (II.)  charter  limitatioDS;(in, 
general  statutes  limiting  existence;  (IV.)  Coo 
stitutions  limiting  existence;  (V.)  effect  of  n- 
piration  of  time.  ^"S 

Contracts  between  corporations  havine  com 
mon  directors  or  ofiicers: — (a)  Validity  ingeD 
eral;  (ft)  ratification;  (c)  when  one  companj 
controls  the  other;  (df)  lack  of  consideration: 
transactions  out  of  the  usual  course  of  busioes; 
{e)  actual  fraud  or  unfair  advantage  to  direcion: 
if)  presumption  as  to  unfairness.  '''^ 

Judgment  against,  after  dissolution.       ^ 

Withdrawal  of  subscription  for  sharea  of  cer 
poration:~General  rule;  after  organization « 
corporation;  in  case  of  preliminary  subscnp 
tions;  cases  holding  that  subscription  caooot 
be  withdrawn;  cases  permitting  wiibdrawtl; 
illegal  contract:  agreement  to  subscribe;  atitti 
lory  rules;  effect  of  death  of  subscriber.    ^ 

Rescission  for  fraud  or  misrepresentstioti  a 
procuring  subscription  to  stock:— <!)  Wshro 
and  manner  of  relief;  (11.)  estoppel  to  rescind; 
(III. )  no  relief  against  equally  innocent  peisoo* 
(IV.)  effect  of  insolvency  or  winding-op  p^ 
ceedings;  (V.)  must  be  fraud  of  corporaU^; 
(VI.)  what  fraud  will  authorize  rescission.  Tii 

By-law  restricting  transfer  of  stock.       1^ 

Stockholder's  liability;  exceptions  sa  to  oje 
chanical  business. 
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Stock  dividends  as  capital  or  income. 


^ 


RigbU   of   pledgee   of   stock;  tiaosfer  ^ 


books. 
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ercise  of  the  power  is  for  the  legislature  to  de- 
cide.   8tate  y.  Gerhardi  (Ind.)  818 

12.  The  ooarts  will  not  inquire  as  to  the 
reasooableoess  of  an  ordinance  when  the 
power  exists  to  pass  it  Skctggs  t.  Martini- 
mlleihid.)  781 

18.  A  reference  to  a  court  of  legislative  or 
political  questions  as  to  the  incorporation  of 
villages,  in  violation  of  the  coDstitutiooal  pro- 
vision requiring  the  lef^islature  to  provide  by 
freneral  laws  for  the  organization  of  cities  anil 
incorporated  villages,  is  attempted  by  8anb.  & 
B.  (Wis.)  Ann.  8tat.  §  661,  requiring  the  court 
to  determine  not  only  questions  of  fact  as  to 
the  survey,  census,  and  other  statutory  re- 
quirements, but  also  the  questions  whether  or 
not  the  interest  of  the  inhabitants  will  be  pro- 
moted by  such  incorporation  and  the  lands 
ought  justly  to  be  included  in  the  village,  and 
further  authorizing  the  court  to  enlarge  or  di- 
minish the  boundaries  of  a  village  as  justice 
may  require.    Be  North  Mil  wan  Mee  (Wis.)  688 

14.  An  attempt  to  amentf  the  Constitution 
by  submission  of  a  question  under  joint  resolu- 
tion of  the  legislature,  even  if  it  may  be  inef- 
fectual, is  within  the  exercise  of  legislative 
duly  which  a  court  cannot  interfere  with  by 
injunction.   JS^te.  Oranmer,  ▼.  Thorson  (8.  D. ) 

583 

Notes  and  Brtbfs. 

See  also  Voters  and  Elections. 

Place  at  which  courts  may  act.  87 

Garnishment  of  property  in  custody  of  law. 

171 

COVENANT.  See  Landlord  and  Ten- 
ant, 8,  4. 

CREDIT    insurance;      8ee    Inbur- 

ANOB,  16-21. 

CREDITORS*  BILL. 

To  entitle  a  judgment  creditor  to  an  or- 
der appointing  a  receiver  of  his  debtor's  prop- 
erty It  must  l^  made  to  appear  that  the  creditor 
has  in  food  faith  exhausted  his  remedies  at 
law;  and  to  that  end  it  must  appear,  unless 
special  circumstances  are  shown  to  excuse  it, 
that  execution  has  been  issued  upon  the  judg- 
ment to  the  sheriff  of  the  county  of  defendant's 
residence,  and  been  returned  unsatisfied  in 
whole  or  in  part  Minkler  y.  United  Statee 
Sheep  Co,  (N.  D.)  646 

CRIMINAL  LAW.  See  also  Appeal  and 
Error,  6;  Municipal  Corporations,  4; 
Search  and  Seizure;  Woreihousb. 

1.  The  use  of  an  envelope  containing  no 
writing,  but  pictures,merely  as  evidence  against 
an  accused  person  in  order  to  show  that  his 
conduct  in  respect  to  these  articles  was  incrim- 
inating, is  not  in  violation  of  a  constitutional 
guaranty  that  he  shall  not  be  compelled  to  give 
evidence  against  himself,  althoueh  the  envelope 
and  inclosures  were  taken  from  his  premises  by 
a  trespasser.    States,  Qri9wold{Coxm,)      227 

2.  The  discharge  of  the  jury  after  a  crim- 
inal trial  has  progressed  several  days,  against 
the  objection  of  defendant,  upon  information 
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by  telephone  to  aome  officer  in  attendance  ot 
the  court  that  one  of  the  jurors  was  side  asd 
unable  to  proceed  with  the  trial,  without 
further  proof  of  the  fact,  is  a  bar  to  a  second 
trial,  under  R.  I.  Const,  art  1»  §  7,  providisg 
that  no  person  shall,  *  'after  acquittal,"  be  uied 
for  the  same  offense.    Stale  ▼.  HeUon  (B.  I 


8.  A  suit  for  an  injunction  against  the 
violation  of  a  statute,  and  punishment  forooo- 
tempt  of  such  an  injunction,  in  addition  tot 
criminal  prosecution  for  the  illegal  act,  do  not 
violate  the  constitutional  provision  against  pot- 
ting a  person  twice  in  jeopardy  for  the  nioe 
offense.    State,  Duennng^  v.  tioby  (Ind.)    21$ 

4.  All  the  provisions  of  a  section  of  a  sut- 
ute  need  not  be  violated  in  order  to  make  one 
liable  to  a  fine  under  a  general  provision  thst 
he  shall  be  fined  for  a  violation  of  the  seciioo 
8(aU  V.  Gerhardt  (Ind.)  m 

Notes  and  Briefs. 

Criminal  law;  how  far  proceedings  foryio- 
lations  of  ordinances  are  to  be  regarded  as  prcs- 
ecutions  for  crime: — (I.)  General  rule;  (II  • 
state  decisions.  Zi 

Discharge  of  jury  as  an  acquittaL  559 

CRIMINATION.    See  Criminal  Law,  1. 

CRUELTY.    See  Anikals,  1. 

CURATIVE  ACT.    See  Mortgage,  t 

DAMAGES.     See  also  Eyidrnce,  l(m2: 
Trial,  10, 11. 

1.  A  verdict  for  $5«200  is  plainly  the  re- 
sult of  passion  and  prejudice  in  an  action  for 
libel  against  a  telegraph  company  which  pub 
lished  it  onl^  to  its  own  agent  to  whom  it  W3» 
sent  for  delivery  to  the  person  libeled.  Pet'^r- 
eon  V.  Western  U.  Tdeg.  Co,  (Minn.)  ^ 

2.  Damages  for  eviction  of  a  life  tenant 
from  a  room  in  a  house  include  the  renid 
value  up  to  the  commencement  of  the  action, 
and  the  present  worth  of  the  rental  value  from 
that  lime  forward  during  the  life  tenant's  ex- 
pectation of  life,  based  upon  mortality  tables. 
Grof>ev.  ToueU  {mc\i.)  297 

8.  The  liability  of  a  bank  president  who 
induces  the  cashier  to  loan  money  to  a  minor, 
whereby  it  is  lost,  will  extend  to  the  bsUnce 
due  on  actual  advances,  with  lawful  interest, 
but  not  to  conventional  interest  or  attomeTs' 
fees.  Bromn  ▼.  Farmer^  d  M.  Nat.  Bank 
(Tex.)  8» 

4.  The  measure  of  damages  for  the  con- 
version of  a  judgment  in  favor  of  a  partnership 
by  a  former  member  of  the  firm  who  wrong- 
fully discharged  it  is  the  value  of  the  judg- 
ment at  the  date  of  the  conversion.  Langfcfi 
▼.  Bivinue  (0.  C.  App.  2d  0.)  '^ 

6.  The  loss  of  profits  for  the  unperformed 
part  of  a  contract  cannot  be  included  in  the 
damages  recoverable  for  breach  of  tbe  con- 
tract by  mere  nonpayment  for  the  part  per- 
formed, even  if  that  prevented  further  ptr- 
formance.    Bethel  t.  Salem  Imprav,  Co,  (Va.) 
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DEAD  ANIMALS.  See  Constitutional 
Law,  28;  MoNOPOTiT;  Nuisances,  1. 

l^EBT.    See  Cobforations,  21. 

l^ECEIT.    See  Fbaud,  1,  2. 

I>EED.    See  also  Real  Propertt* 
Notes  and  Bbieits, 
Deed;  delivery  of.  820 

DEFINITIONS.  See  also  Corporations, 
17;  Mortgage,  6;  Trial,  12. 

The  term  ''forthwith"  means  with  all 
reasonable  diligence  and  dispatch.  Baker  y. 
SmeUer  (Tex.)  168 

DELEGATION  OF  POWER.  See  Con- 
STnuTioNAL  Law,  4,  6;  Intoxicating 
LiquoRB,  8. 

DEPUTY.    See  Officers,  4-6. 

DESCENT     AND     DISTRIBUTION. 

1.  No  part  of  the  assets  of  a  deceased  per- 
son will  pass  by  representation  to  those  claim- 
ing through  a  predeceased  child,  where  bylaw 
such  parent  was  the  child's  sole  heir.  Oray  y. 
Eolmes  (Ean.)  207 

2.  The  heirs  of  an  adopted  daughter  will 
inherit  through  her  a  share  of  the  estate  of  the 
deceased  adopting  parent,  as  if  she  were  a 
daughter  of  such  parent  by  wedlock.  Id, 

8.  A  child  adopted  in  a  sister  state  in  sub- 
stan'ial  compliance  with  her  statutes  will  in- 
herit lands  of  the  deceased  adopting  parent  on 
equal  terms  with  a  child  of  such  parent  born 
in  wedlock.  Id, 

Notes  and  Bribf8. 

Descent;  inheritance  by  adopted  child.    207 

DEVISE.    See  Wills. 

DISCOVERY.    Seo  Mines,  1. 

DIVIDENDS.    See  Corporations,  11. 

DIVORCE.  See  Attorneys^  Jupgicent, 
6-8;  Writ  AND  Process. 

DOVES.    See  Animals,  1. 


DRUGGISTS. 

QU0R8,  1. 


See   Intoxicating   Li- 


DRUNKENNESS.    See  also  Carriers,  8, 
*    9;  Public  MoNBTS,  2. 

The  treatment  and  cure  of  inebriates  by 
a  private  corporation  at  county  expense  is  in 
no  sense  the  performance  of  any  municipal 
function  within  the  prohibition  of  Colo.  Const, 
art.  5.  $  85,  prohibiting  the  delegation  of  such 
functions.  Sa  Haute  (Colo.)  882 

83  L.  R.  A. 


EASEMENTS. 

1.  The  right  to  occupy  the  space  interven- 
ing between  a  wall  and  the  Hoe  by  one  who  ac- 
quires an  easement  by  prescription  for  the  use 
of  the  wall  to  support  a  building  is  a  part  of 
the  easement  so  acquired.  Barry  y.  Edlaviteh 
(Md.)  294 

2.  An  easement  for  the  support  of  a  build- 
ing by  a  wall  which  is  acquired  by  possession 
becomes  appurtenant  to  the  estate  and  passes 
to  successive  owners  of  the  building.  Id, 

8.  The  extent  of  an  easement  to  use  a  wall 
of  an  adjoining  owner  for  the  support  of  a 
building,  which  is  acquired  by  prescription,  is 
the  enjoyment  of  the  use  of  the  wall  for  the 
support  of  the  house  as  it  existed  during  the 
period  of  prescription.  Id, 

4.  The  owner  of  a  wall  which  is  subject 
to  an  easement  by  prescription  for  the  support 
of  the  building  of  an  adjoining  owner  has  the 
right,  on  raisin^g  the  wall  higher,  to  the  sole 
use  thereof  unaffected  by  any  easement  for  the 
use  of  the  new  portion  to  support  an  additional 
story  of  the  house  to  which  the  easement  be- 
longs. Id, 

ELECTION.    See  Voters  and  Elections. 

ELECTORS. 

Electors  of  President  and  Vice  President 
are  state  officers,  although  not  named  in  the 
state  Constitution,  within  the  meaning  of  Ky. 
Const.  §  162,  providing  for  filling  vacancies 
in  office  which  occur  before  an  annual  election 
at  which  state  officers  are  to  be  elected.  Todd 
Y,  Johfoon  (Ky.)  89» 

ELECTRICAL  USES.    See  also  Proxi> 
MATE  Cause.  8. 

A  corporation  employing  a  wire  charoied 
with  a  powerful  and  dangerous  current  of  elec- 
tricity, which  by  contact  with  the  wires  of 
other  corporations  may  cause  injury  or  death 
to  employees  of  the  latter,  is  charged  with  the 
duty  of  observing  at  least  ordinary  diligence, 
not  only  to  prevent  such  contact,  but  also  to 
discover  and  prevent  its  continuance,  even 
when  occasioned  by  the  negligence  of  others, 
including  that  corporation  whose  employees  are 
thus  exposed  to  danger.  Atlanta  Ooneol. 
Street  R.  Co.  ▼.  Owinffs  (Ga.)  798 

Notes  and  Briefs. 

Electrical  uses;  negligence  as  to  dangerous 
wires.  798 

ELEVATORS.    See  also  Constitutionai^ 
Law,  14,  EioKBNT  Domain,  5-7. 

Notes  and  Briefs. 

Elevators;  legislative  regulation  of  rates  of. 

17S 

EMINENT  DOMAIN.    See  also  Comsti- 
tcttional  Law,  14,  21;  Interest. 

1.  To  prohibit  the  flowing  of  water  upon 
any  street  or  alley  from  a  flowing  well  or 
spring  is  not  a  taking  of  property  within  the 
constitutional  provision  on  that  subject.  Skagg^ 
V.  MartinscilU  (Ind.)  781 


«90 


EqUITT— EVIDBMCB. 


3.  The  failure  of  a  statute  to  provide  com- 
pensation by  way  of  interest  from  the  date  of 
the  paper  taking  or  formal  taking  of  land  by 
-eminent  domain  to  the  date  of  actual  entry  and 
taking  of  possession  does  not  make  the  statute 
unconstitutional  as  failing  to  provide  reasona- 
ble compensation.  Norcrosi  t.  Cambridge 
<Mass.)  848 

8.  An  ordinance  designating  the  location 
of  trolley  poles  in  a  street  inside  of  the  curb  is 
not  invalia  as  a  taking  of  private  property  of 
abutting  owners  without  compensation,  where 
the  designation  is  merely  with  a  view  to  pub- 
lic convenience  in  the  use  of  the  streets,  and 
the  corporation,  if  it  needs  private  property, 
must  get  it  by  agreement  with  the  owners,  and 
has  no  power  under  the  statute  to  obtain  it  by 
•eminent  domain.  State,  Hoebling,  v.  Trenton 
Pass.  B.  Oo.  (N.  J.  Err.  &  App.)  129 

4.  The  substitution  of  electric  motors  with 
the  trolley  system  for  horses  on  street  railways 
■does  nol  per  se  create  an  additional  easement 

Id. 

5.  A  statute  giving  the  exclusive  right  of 
«electing  a  site  for  a  public  elevator  or  ware- 
bouse  on  a  railroad  right  of  way  to  the  party 
seeking  to  condemn  it  for  such  use,  without 
giving  the  railway  company  any  right  to  sub 
mit  to  the  court  the  question  whether  the  tak- 
ing of  the  particular  piece  of  ground  sought 
is  •necessary  for  a  public  use,  is  not  invalid, 
since  the  legislature  can  determine  whether 
property  already  appropriated  to  a  public  use 
may  be  taken  for  another  public  use.  Stewart 
V.  Oreat  Nortfiern  R.  Oo.  (Minn.)  427 

6.  A  condemnation  of  the  easement  for 
the  maintenance  of  a  public  elevator  for  a  fixed 
term  on  a  railroad  right  of  way,  given  by 
Minn.  Laws  1898,  chap.  64,  is  not  limited  to 
■elevators  not  yet  constructed,  but  may  be  had 
for  one  which  has  been  erected  under  a  license 
which  has  been  revoked.  Id, 

7.  Warehouses  or  public  elevators  only 
«re  authorized  by  Minn.  Laws  1898,  chap.  84 
<Minn.  Gen.  Stat.  1894,  §§  7724^9),  providing 
for  the  condemnation  of  property  for  a  ware- 
house or  elevator  *'for  the  purchase,  sale,  ship- 
ment, or  storage  of  grain  for  the  public  for 
hire."  Id. 

NoTBs  AND  Briefs. 

Eminent  domain;  for  what  use  property 
may  be  taken;  equality  of  rights  as  to.        427 

Taking  of  riparian  rights;  for  private  pur- 
poses. 647 

Additional  easement  of  trolley  system  in 
liighway,  129 


EQUITY. 

The  fraudulent  use  of  the  term  "Syrup 
of  Figs"  as  the  name  of  a  laxative  preparation 
into  which  only  a  slight  quantity  of  ng  Juice 
is  put,  not  for  the  purpose  of  changing  its  me- 
dicinal character  or  even  its  flavor,  but  merely 
to  give  a  weak  support  to  the  statement  that 
the  article  is  syrup  of  figs, — will  not  be  pro- 
tected in  equity  against  imitation.  California 
Fig  Syrup  Co,  v.  Frederick  Steams  d  Oo.  (0. 
C.  App.  6th  0.)  56 

33  L.  a  A. 


ESTOPPEU 

1.  The  lessee  under  i^  lease  contstniota 
recital  that  there  are  "six  salt  wells"  on  uie 
premises  is  estopped,  after  he  has  accepted 
and  acted  thereon  for  more  than  two  yean, 
with  ample  opportunity  of  knowing  the  con- 
tents of  the  lease  and  the  character  and  quality 
of  the  property  leased,  to  claim  that  there  are 
only  five  wells*  instead  of  six.  Clifton  ▼•  Jfc^n- 
tague  (W.y^)  449 

2.  Heirs  are  not  estopped  by  a  void  judg- 
ment during  their  ancestor's  life  for  the  sale  of 
his  land  as  that  of  a  decedent,  although  they 
were  parties  to  the  proceeding  and  did  not  ap- 
peal from  or  directly  attack  it,  since  there  can 
be  no  estoppel  without  jurisdiction,  and  also 
because  estoppels  must  be  mutual,  and  th<*.  par- 
chaser  of  the  land  at  the  sale  would  no%  be  es- 
topped thereby.    Springer  v.  Shavender  (N.  C.) 

778 

Notes  akd  Briefs. 

Estoppel;  as  affectingj  sale  of  expectancy. 

273 

EVICTION.    See  also  Damaobs,  3. 

A  life  tenant  is  evicted  from  a  room  in 
a  house,  so  as  to  constitute  a  breach  of  a  bond 
securing  the  right  to  its  occupancy,  when 
denied  access  to  the  room  by  passing  through  the 
house  if  there  is  no  other  mode  of  access  thereto, 
and  the  occupation  is  abandoned  in  consequence 
thereof.     Orovey,  ToueU  {Mich.)  297 

EVIDENCE.   See  also  Afpbal  AND  Errob, 

1.  Courts  judicially  know  that  contracts 
between  a  city  and  water  companies  for  a 
water  supply  become  in  a  sense  perpetual  when 
entered  upon.  Bienville  Water  Supply  Co.  v. 
MolnU  (Ala.)  59 

2.  Jurors  may  take  into  account  their  ex- 
perience and  relations  among  men  in  deter- 
mining the  credibility  of  witnesses.  J&nney 
Electric  Oo.  v.  Branham  (Ind.)  395 

8.  The  fact  that  a  foreign  court  uniformly 
exercises  jurisdiction  over  a  subject,  in  the  ab- 
sence of  proof  to  the  contrary,  is  sufficient  ev- 
idence of  the  jurisdiction.  Bobertson  v.  SUad 
(Mo.)  203 

4.  Testimony  of  witnesses  is  sufficient  to 
show  the  jurisdictioo  of  a  foreign  court,  if 
that  is  not  defined  by  statute.  Id. 

5.  Evidence  of  the  subsequent  solvency  of 
a  firm  of  judgment  debtors  Is  admissible  to 
show  the  value  of  a  judgment  at  the  time  of 
its  wrongful  discharge  by  a  former  member  of 
a  firm  in  whose  favor  it  was  rendered.  Lang- 
f<yrd  V.  Ritinus  (0.  C.  App.  Sd  C.)  250 

Presumptions;  burden  of  proofl 

6.  Waters  coming  to  the  surface  of  the 
ground  will  be  presumed  to  be  formed  by  or- 
dinary percolations  of  water  in  the  soil,  unlefe 
it  appears  that  they  are  supplied  by  a  definite, 
flowing^  stream.  Tampa  Watertoorks  Oo.  v. 
OtiMCFla.)  376 

7.  No  presumption  against  a  railroad  com- 
pany is  raised  by  its  failure  to  prove  the  height 
of  cars  ia  a  train  from  which  an  employee  is 
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alleged  to  have  been  knocked  by  a  bridf^e, 
where  the  plaintiff  in  an  action  for  his  death 
^x)uld  make  full  proof  of  those  matters.  iJon- 
4Ud  V.  Chicago,  B,  d  Q.  B.  Co.  (Iowa)         492 

8.  A  bicyclist  has  the  burden  of  disproY- 
ing  his  negligence  when  he  rides  up  behind 
another  who  is  walking  where  he  has  a  right 
to  walk,  and,  without  giving  any  warning, 
«trikes  him  with  his  yehicle.  Myers  v.  Binds 
<Mich.)  856 

9.  Prima  facie  proof  of  insolvency  is 
«hown  by  a  failure  to  pay  just  and  undisputed 
debts  over  ten  mouths  and  by  informaiioo  ob- 
tained at  the  debtor's  former  place  of  business 
that  there  is  no  such  party.  Jeffrisy.  FitMurg 
B.  Co.  (Wis.)  351 

I>ajnaifea;  values. 

10.  Nonexperts  shown  to  be  familiar  with 
the  extent  and  character  of  services  in  the  sale 
of  property  may  properly  give  their  opinion  of 
the  value  of  the  services.  Jenney  Electric  Co. 
V.  Branham  (Ind.)  896 

11.  One  may  give  testimony  as  to  the  value 
of  his  services  performed  under  a  contract, 
though  he  bad  never  engaged  in  like  service 
before,  where  he  is  shown  to  be  a  man  of  ex- 
tended business  experience.  Id. 

13.  Evidence  of  defendant's  wealth  is 
admissible  in  an  action  by  a  woman  for  deceiv- 
ing her  into  a  void  marriage  with  him, — espe- 
cially where  she  claims  damages  for  the  value 
of  her  services  in  accumulating  the  property. 
Morrill  v.  Palmer  (Vl.)  411 

Sulllcieney;  variance* 

18.  Evidence  that  a  palace  car  is  controlled 
and  operated  by  a  railroad  company  under  a 
contract  with  the  palace-car  company  is  ad- 
missible in  an  action  against  the  latter  com- 
pany for  breach  of  an  alleged  contract  for 
transportation  of  a  passenger  in  that  car,  to 
«how  the  true  relation  of  the  two  companies 
with  respect  to  the  car.  Duval  v.  PuUman's 
Falaee  Car  Co.  (C.  C.  App.  5th  C.)  715 

14.  Evidence  to  show  that  a  brakeman's 
bead  might  have  Just  reached  an  overhead 
bridge,  and  that  his  body  was  found  Just  be- 
yond the  bridge  under  which  the  train  passed 
in  rounding  a  curve  at  high  speed,  and  that 
there  was  some  dandruff  in  his  bat,  is  not  suf- 
ficient to  sustain  a  verdict  that  he  was  killed 
by  striking  the  bridge  rather  than  by  falling 
from  the  train.  Donald  v.  Chicago,  B.  db  Q. 
B.  Co,  (Iowa)  492 

15.  Proofs  must  be  clear  to  permit  the  en- 
forcement of  an  oral  contract  after  the  death 
of  a  person  bv  which  all  his  property  is  to  be 
givt-n  to  another  person.  Oioens  v.  McNally 
<Cal.)  869 

16.  Recovery  on  a  special  contract  may  l>e 
tiad  under  the  Indiana  Code,  although  plain- 
tiff pleaded  the  common  count.  Jenney  EUe^ 
trie  Co.  V.  Branham  (Ind.)  895 

17.  An  allegation  that  proofs  of  loss  were 
furnished  as  stipulated  by  a  contract  of  insur- 
ance is  not  sustained  by  evidence  chat  such 
proofs  were  waived.  Fidelity  d  C,  Co.  i.  Oate 
City  Aat.  Bank  (Ga.)  821 

NOTBS  AND  BrTRFS. 

Evidence;  opinions  as  to  value.  895 

28  Ij.  K.  a. 


EXCEPTION.    See  Appeal  and  Ekkok. 
4,5. 

EXECUTORS   AND    ADMINISTRA- 
TORS.    See  also  Estoppbl,  2;  JuDCh 

HRMT,  4. 

1.  A  claim  for  board,  lodging,  medical  at- 
tendance, and  other  necessaries  furnished  a 
decedent  by  one  who  was  induced  to  marry 
her  by  false  representations  that  she  was  a 
single  woman  while  she  has  a  former  .husband 
living,  cannot  be  recovered  from  her  adminis- 
trator, as  it  is  inseparable  from  the  personal 
injury,  for  which  a  cause  of  action  does  not 
survive  her  death.     Paynes   Appeal  (Conn.) 

418 

See  also  Fraud,  2,  8. 

2.  The  liability  of  the  estate  of  a  deceased 
person  for  reasonable  and  proper  burial  ex- 
penses, although  they  were  neither  ordered  nor 
ratified  by  the  subsequently  appointed  execu- 
tor or  administrator,  is  implied  by  law  from 
the  peculiar  necessities  of  the  situation,  and 
may  be  enforced  against  an  executor  in  his 
representative  capacity.  Fogg  v.  Holbrook 
(Me.)  660 

8.  The  burial  expenses  to  the  amount  of 
of  $186  are  not  unreasonable,  where  the 
nearest  relatives  of  the  deceased  were  a  brother 
and  nephews  and  nieces  to  whom  nothing  was 
^iven  by  will,  while  his  estate  converted  into 
money  amounted  to  $1,061,  agamst  which 
there  was  an  indebtedness  of  $7($.  Id. 

4.  The  fact  that  a  person  was  living  at 
the  time  of  a  decree  for  the  sale  of  his  land 
by  his  administrator  for  assets  may  be  shown 
by  bis  children  to  impeach  the  decree  and  sale 
collaterally,  although  under  misapprehension 
of  the  facts  they  submitted  to  the  decree  and 
admitted  an  allegation  of  his  death  made  in 
the  petition.     Sjtrmger  v.  Shawnder  (N.  C.) 

772 

Notes  and  Briefs. 

Executors  and  administrators;  liability  of 
decedent's  estate  for  funeral  expenses:— (I.) 
Ultimate  liability:  (a)  in  general;  {h)  expendi- 
tures by  one  not  the  executor  or  administrator 
without  approval  or  ratification  by  him;  (c) 
estates  of  married  women  and  infanta;  (II.)  pri- 
mary liability  as  between  executor  or  admin- 
istrator and  the  estate;  (III.)  remedies;  (lY.) 
preference;  (V.)  items  of  amount:  (a)  in  gen- 
eral: (b)  insolvent  estates.  660 

EXPECTANCY.    See  also  Limitatton  or 
Actions,  1. 

1.  The  expectancy  of  an  heir  to  inherit 
his  father's  estate  is  not  an  interest  capable  of 
assignment  in  equity,  any  more  than  at  law. 
McCaU  V.  Bampton  (Ey.)  266 
But  see  next  case. 

2.  The  expectancy  of  an  heir  in  an  ances- 
tor's estate  may  become  the  subject  of  contract, 
and  may  be  assigned  in  equity,  if  the  agree- 
ment is  fairly  made  and  for  an  adequate  con- 
sideration.    CUndeninffY.  Wyatt  (K&n.)     278 

Notes  akd  Briefs. 

Expectancy;  validity  of  sale  of,  by  prospect- 
ive heir:— (I.)  Expectant  heirs  and  expectant 
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V  Slates;  (II.)  rule  at  common  law;  (IIL)  rule  io 
cquitjr;  ''jy.)  the  doctrine  of  estoppel;  (Y.)  the 
question  of  warranty;  (VI.)  assent  of  parent; 
(YlL)  inadequacy  of  consideration;  (VIII.) 
what  property  passes;  (IX)po6ition  of  creditor 
as  against  administrator;  (X.)  position  of  pur- 
chaser; (XL)  when  binding  upon  heir;  (XII.) 
when  set  aside;  (XIII.)  Efnglish  authorities: 
(a)  expectant  heirs;  (b)  rule  at  common  law;  (e) 
rule  in  equity;  {d)  the  doctrine  of  estoppel;  (e) 
consent  of  ancestor;  (f)  the  question  of  usury; 
iff)  the  inadequacy  of  consideration;  (h)  the 
question  of  fraud;  {%)  the  question  of  ratifica- 
tion; (J)  burden  of  proof;  {k)  when  set  aside; 
{I)  terms  of  relief;  (m)  when  upheld.  266 

EXPOSITION.      See     Afpropbiationb; 

COUNTXEB,  1-8. 

EXPRESS    COMPANIES.     See    Cab- 

SIBB8,  11,  12,  NOTBB  AND  BrIBFB. 

FAIRS.    See  Afpbgpriationb;  Couittibs, 
1-8. 

FALSE  IMPRISONMENT.    SeePLBAD- 

IHG,  5. 

FERRIES.      See     also     Constitutional 
Law,  10;  Injunction,  4. 

1.  A  ferry  frsnchise  may  be  and  usually 
is  exclusive.    Patterson  y.  WoUmann  (N.  D.) 

586 

2.  No  one  has  a  right  to  operate  a  public 
ferry  for  toll  without  authority  from  the  state. 

Id, 

8.  The  state  'may  itself  operate  a  public 
ferry  within  its  borders,  or,  in  the  discretion 
of  the  legislature,  may  grant  that  privilege  to 
others  on  such  terms  as  the  legislatuie  may 
impose.  Id. 

4.  Theexistenceof  a  high  way  with  which 
a  ferry  can  connect  is  not  a  matter  which 
concerns  a  person  against  whom  an  injunction 
is  sought  t6  preyent  his  injuring  the  ferry 
franchise  by  a  rival  ferry.  Id. 

5.  County  commissioners  cannot  grant  a 
ferry  franchise  for  a  ferry  between  points  both 
of  which  are  outside  of  that  county,  although 
one  of  them  is  within  an  unorganized  county 
attached  to  the  former  for  jucudal  purposes. 

Id, 
Notes  and  Bbiefs. 

Ferries;  legislatiye  regulation  of  rates  of.  180 
Franchise  for.  686 

FIDELITY.    See  Insurance,  14, 15. 

FINDING.    See  Appeal  and  Ebrob,  15. 

FINES.    See  Building  and  Loan  Associa- 
tions, 8;  CRiMiNAii  Law,  4. 

FISHERIES.    See   also    CoNSTiTUTroNAL 
Law,  21,  26;  Waters,  I. 

1.  Beatable  waters  within  the  mesning  of 
Yt.  Const,  chap.  2,  §  40,  giving  the  right  to  fish 
'*in  all  boatable  and  other  waters  (not  private 
property),"  are  waters  that  are  of  common 
passage  as  highways  for  business  or  pleasure, 
oo  L.  R.  A. 


aad  do  not  include  all  waters  which  may  be 
boatable  in  fact.  New  England  Trent  db'Sai 
mon  Club  v.  Mather  (Yt.)  569 

2.  The  owner  of  a  lake  has  no  constitu- 
tional right  to  the  fish  therein,  which  is  un- 
warrantably interfered  with  by  prohibiting 
them  to  be  taken  except  in  a  specified  manner. 
Petere  v.  State  (Tenn.)  1 14 

8.  The  exception  of  private  ponds  from  a 
statutory  provision  making  it  unlawful  to  take 
fish  in  any  way  except  by  rod  or  line  does  not 
extend  to  a  so-called  lake  covering  an  area  of 
1,040  acres,  of  which  one  ^person  owns  1,000 
acres  and  another  the  remaining  40  acres.    Id. 

4.  The  exception  of  lakes  having  an  area 
of  15  sqnare  miles  and  over,  and  subject  to 
overfiow  or  back  water  from  the  Mississippi 
river,  which  is  made  in  a  statute  prohibiting 
the  taking  of  fish  except  by  rod  or  line,  is  not 
an  arbitrary  and  unnatural  exception,  but  is  a 
reasonable  and  valid  one,  resting  on  the  idea 
that  such  lakes,  being  periodically  replenished 
from  the  river,  are  not  liable  to  suffer  a  mate- 
rial waste  or  destruction  of  their  stock  of  fish 
as  lesser  lakes  or  streams  would.  /d 

FOOD.    See  Commcrob^ 

FORECLOSURE.    See  Assumpsit,  9,  & 

FOREIGN     CORPORATIONS.      Sea 

Corporations,  27,  28. 

FORGERY. 

Notes  and  Briefs. 


Forgery;  of  renewal  obligation 
original  agreement. 


affecting 
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FORMER  JEOPARDY.  See  Criminai. 
Law,  2,  8. 

FRAUD.  See  also  Exboutors  and  Admin- 
istrators, 1;  Limitation  of  Actio>'s,  2; 
Pleading.  8. 

1.  Purchasing  goods  Ton  credit,  in  tending 
not  to  pay  for  them,  will  render  one  liable  to 
an  action  of  deceit    dwift  v.  Rounde  (H.  I.) 

561 

2.  A  woman  deceived  into  a  void  marriage 
with  a  man  already  married  may  maintain  an 
action  against  him  for  deceit  Morrill  v. 
Palmer  {vt.)  411 
See  also  Executors  and  Administrators.  1. 

8.  Information  that  a  prospective  husband 
is  already  married  will  not  preclude  a  right  of 
action  against  him  for  deceit  in  favor  of  a 
woman  who  enters  into  a  void  marriage  with 
htm,  relying  upon  his  positive  and  repeated 
statements  that  he  is  single.  IL 

Notes  and  Briefs. 

See  also  Husbaitd  and  Wife. 

Fraud;  buying  goods  on  credit  with  intent 
not  to  pay.  561 

FUNERAL  EXPENSES.  See  Execu- 
tors AND  Administkatobs,  2,  8»  Kotes 
AND  Briefs. 
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OAHE  XAWS.    See  also  Commkrcb;  Con- 
arrnTTioNAij  Law,  26. 

NOTKB  AHD  BrIBFB. 

Game  laws;  police  power  aa  to.'  696 

OARNISHMENT. 

1.  Proceeda  of  iasutuDoe  on  a  city  ball 
held  and  used  by  a  city  for  municipal  purpoeea 
are  not  subject  to  garnishment  by  a  creditor 
of  the  city,  as  tbey  have  the  same  exemption 
1  bat  belonged  to  the  property  destroyed.  El- 
•iU  V.  Fratt  City  (Ala.)  264 

2.  The  erection  of  a  new  city  ball  without 
iheuse  of  any  part  of  the  proceeds  of  insur- 
ance on  one  which  had  been  burned  before  the 
money  was  collected  does  not  defeat  the  right 
•of  the  city  to  claim  an  exemption  of  such  in- 
surance moDey  from  garDishment.  Id. 

OAS.    See  also  Minbs,  4;  Trial,  6. 

1.  A  gas  company  having  notice  of  a 
lireak  in  its  pipes  must  take  precautions  to  pre- 
vent injury  to  third  persons  from  the  escapiog 
^as,  either  by  repairing  the  break  or  by  cuttiDg 
off  the  gas.  Pine  muff  WaUr  it  u  Co.  v. 
JSchneider  (Ark.)  866 

2.  Negligence  by  employees  of  a  store- 
Iceeper.  with  which  he  is  chargeable,  in  looklug 
for  a  leak  in  gaa  pipes,  will  preclude  his  re- 
covering from  the  gas  company  for  the  injuries 
to  his  property  caused  by  a  resulting  explo- 
sion. Id, 

8.  A  storekeeper  cannot  repudiate  acta  of 
his  employees  in  looking  for  the  place  where 
^as  is  escaping  into  the  store,  if  they  are  per- 
formed with  the  consent  of  the  person  left  in 
oharge  of  the  store,  so  as  to  escape  responsi- 
bility for  their  negligence.  Id. 

Notes  and  Brief& 

19ee  also  Mimbb. 

Gas;  negligence  in  care  of. 
Legislative  regulation  of  rates  of. 

'OOLD  COIN.    See  Bonds,  8. 
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4JRAND     JURIES.    See    Voters  and 
Elections,  8. 

CARAVEL  ROADS. 

1.  Property  in  a  city  can  be  taxed  by  a 
•county  board  of  turnpike  directors,  to«repair, 
maintain,  and  pay  for  material  for  free  gravel 
roads  for  turnpikes  within  the  county  although 
situated  wholly  without  the  limits  of  the  cor- 
poration, where  the  statutes  make  the  taxing 
district  consist  of  the  whole  county.  Byram 
V.  Marion  County  (Ind.)  476 

2.  It  is  for  the  legislature,  and  not  for  the 
i'ourts,  to  determine  whether  or  not  city  prop- 
erty included  ina  taxing  district  under  a  gravel 
road  statute  is  benefited  by  the  repair  of  the 
gravel  roads  although  they  are  outside  of  the 
-city.  Id. 

8.  The  exemption  of  city  property  from 
tnxes  for  roads  or  bridges  under  Ind.  act 
1867,  g  61,  as  amended  by  Ind.  act  1891,  ex- 
tends only  to  the  ordinary  road  taxes,  and  not 
to  taxation  for  free  gravel  roads.  Id. 

-33  L.  R.  A. 


Notes  and  Briefs, 

Gravel  roads;  provision  for  maintenance  of. 

477 

GUARANTY.    See     Contracts,    Notes 
AND  Briefs;  Insurance,  15.   ' 

GUARDIAN  AND   WARD.    See    also 
Infants,  8. 

An  order  appointing  a  guardian  with- 
out a  bond  is  void  under  2  flill's  (Wash.)  Code, 
§^  1141, 1142,  providing  that  a  person  to  whom 
letters  are  issued  "must  before  receiving  them 
execute  a  bond."  Biateh  v.  Ferguson  (C.  C. 
App.  9th  C.)  759 

Notes  and  Briefsl 

Guardian  and  ward;  necessity  of  bond  by 
guardian  to  make  his  acts  valid:— (I.)  Natural 
guardians;  (IL)  testamentary  guardians:  (III.) 
guardians  appointed  by  the  court:  (a)  foreign 
and  ancillary  guardians;  (b)  domestic  guar- 
dians: (1)  on  sale  or  mortgage  of  land:  (a)  in 
general;  (o)  sufficiency  of  lx>nd  and  its  record; 
ie)  where  bond  is  given  after  sale:  (d)  when 
land  is  sold  by  commissioner;  {e)  discretion  of 
the  court  in  requiring  bond;  (/)  when  the  pur- 
chase money  is  retained  by  the  ward;  (g)  col- 
lateral attack;  (/<)  purpose  for  which  sale  is 
made;  (»)  change  in  order  of  sale  after  execu- 
tion of  bond;  Q)  who  can  question  validity;  (2) 
other  cases.  ^  759 


HABEAS  CORPUS. 

The  constitutionality  of  an  tct  under 
which  a  person  has  been  tried  and  convicted 
may  be  questioned  in  habeas  corpus  proceed- 
ings.   &  parte  Smith  (Mo.)  606 

HEALTH.    See  also  Highways,  2;  Manda- 
mus; Watebs,  5. 

Compensation  for  the  nse  of  a  hotel  for 
a  hospital  during  quarantine  because  of  the  ex- 
istence of  small  pox  therein,  and  for  the  destruc- 
tion of  the  infected  property  and  the  burial  of 
a  person  who  died  of  smallpox,  should  be 
awarded  to  the  owner  of  the  hotel  bv  the  board 
of  health  in  Detroit,  under  Mich.  Local  Laws 
1898,  act  Na  408.  Safford  ▼.  Detroit  Bd.  of 
Health  (Mich.)  800 

Notes  and  Brief& 

Liability  for  acts  of  health  board;  damages 
by  quarantine  800 

HEIRS.     See    Expectancy,    Notes  and 
BaiEFSw 

HIGHWAYS.    See  also  Animals,  2;  Emi- 
nent Domain.  1;  Grayel  Roads. 

1.  The  frequent  use  by  the  public  for 
fifty  years  of  a  footpath  across  a  bend  in  a 
highway  where  the  road  was  often  inundated, 
without  any  dedication  to  or  acceptance  by  the 
f  public  of  the  footpath,  does  not  render  the 
county  commissioners  liable  for  the  want  of  re- 
pair or  dangerous  condition  of  such  path,where 
it  runs  along  a  mill  dam  across  pUnks  or  floor- 
ing over  waste  gates.  JState,  James,  v.  ICent 
County  (Md.)  291 
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2.  Ad  ordinance  to  prohibit  the  flowing  of 
water  from  a  flowing  well  or  spring  upon  any 
•treet  or  alley  is  within  the  grant  of  power  to 
control    streets   and  enforce  sanitary  regnla- 


tloDS.    Skaggs  ▼.  MartinsviUe  (Ind.) 


rei 


8.  In 'Minnesota  a  husband  may  recover 
from  a  city  for  personal  injuries  lo  his  wife,  to 
the  extent  of  his  loss  of  her  services  and  the 
expense  of  medical  attendance,  when  she  is  in- 
jured by  a  defective  sidewalk,  although  there 
IS  no  statute  giving?  such  right  of  action.  Mc- 
Devitt  Y,  St,  Paul  (Minn.)  601 

Notes  and  Bbiefs. 

Highways;  use  ofshort  cut  across  bend.    292 

Liability  to  husband  for  injury  to  wife  upon- 

601 

HORSE  RACES.  See  also  Constitu- 
tional Law,  26;  Statutes,  4. 

1.  A  change  of  the  persons,  companies, 
associations,  or  corporations  who  hold  race 
meetings  on  the  same  track,  does  not  relieve 
from  or  avoid  the  prohibition  of  Ind.  act  1895, 
against  holding  race  meetings  more  than  three 
times  in  a  year,  or  twice  in  sixty  days,  or  with 
less  than  thirty  days  intervening.  State,  Jhten- 
iing,  v.  Itobp  (Ind.)  218 

2.  An  unlawful  race  meeting  in  violation 
of  Ind.  act  1895,  which  prohibits  the  holding 
of  such  a  meeting  longer  than  fifteen  days,  or 
more  than  twice  in  sixt^  days,  or  without  an 
interval  of  thirty  days,  is  held  in  evasion  of 
the  law,  when  a  race  meeting  held  for  fifteen 
days  on  one  track  is  continued  on  two  other 
tracks  close  beside  it  successively  for  fifteen 
days  each,  with  the  same  judges,  the  same 
horses,  the  same  bookmakers,  jind  other  in- 
cidents, by  arrangement  between  the  track 
owners  that  they  should  operate  thus  in  suc- 
cession.   State,  Matthews,  y.  Forsyth  (Ind.)  221 

HOTEL.    See  Health. 

HUSBAND  AND  WIFE.  See  also  At^ 
tornbys;  evidence,  12;  executors  and 
Administrators,  1;  Fraud,  2,  8;  High- 
ways, 8;  Judgment,  6-8;  Limitation 
OF  Actions,  2;  Witnesses,  1;  Writ 
AND  Process. 

1.  Common-law  marriages  were  never 
Talid  in  Vermont,  where  the  statutes  have  re- 

a  Hired  publication  of  the  intention  of  the  par- 
ies and  solemnization  by  certain  officials  or 
ministers  of  the  gospel,  with  exceptions  as  to 
Quakers  and  marriages  in  good  faith  solem- 
ized  before  a  person  professing  to  be  such  of- 
ficial or  minister,  although  the  statute  does  not 
in  terms  declare  that  a  marriage  i<hall  be  void 
if  it  does  not  comply  with  the  statute.  Morrill 
V.  Palmer  (Vt)  411 

2.  A  marriage  does  not  relate  back  to  the 
birth  of  a  child  legitimated  thereby,  under 
Hill's  (Wash.)  Code  1881,  §  2888,  so  as  to 
brin^  property  acquired  between  those  periods 
withm  the  rule  as  to  community-property  in- 
terests in  property  acquired  after  marriage. 
Hatch  V.  Ferguson  (C.  C.  App.  9th  C.)         769 

8.  A  Mexican  land  warrant  issued  by  the 
United  States  to  a  soldier  in  the  Mexican  war 
is  a  gift  within  the  meaning  of  1  Hill's  (Wash.) 
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Code,  $  1897,  making  property  acquired  by  % 
husband  by  gift  after  marriage  his  separata 
property,  and  not  community  property.       I<L 

4.  Consideration  moving  to  a  married 
woman  is  not  necessary  under  the  married 
woman's  act,  to  bind  her  as  surety  on  her  hus- 
band's note.  Frederick  Town  Sav.  Inst.  v. 
Michael  (Md.)  62S 

5.  A  fair  and  adequate  settlement  between 
husband  and  wife  of  all  her  claims  upon  his 
estate  will  be  upheld.    Hilbish  v.  Hattel  (Ind.> 

7S8 

6.  A  woman  who  upon  procuring  a  di- 
vorce from  her  husband  is  awarded  alimony  is 
a  creditor  entitled  to  the  benefit  of  the  2sew 
Tork  statute  providing  that  the  income  of  a 
spendthrift  trust  beyond  what  is  necessary  for 
the  support  of  the  beneficiary  shall  be  liable  in 
equitv  to  the  claims  of  his  creditors.  Wetmote 
Y.  Wetmore  (N.  Y.)         .  708 

7.  Upon  applying  the  income  of  a  spend- 
thrift trust,  under  the  New  York  statute.  u> 
the  support  of  a  divorced  wife  of  the  benefici- 
ary, the  court  should  make  due  provision  for 
his  support,  and  give  him  leave  to  apply  for 
orders  at  the  foot  of  the  judgment,  which  are 
necessary  for  the  securing  of  his  support.     Id. 

8.  In  directing  the  surplus  income  of  a 
spendthrift  trust  to  be  applied  upon  the  claim 
of  a  divorced  wife  to  alimony,  under  the  New 
York  statute  permitting  such  surplus  to  be  ap- 
plied in  favor  of  creditors,  a  court  of  equity 
does  not  exceed  its  authority  by  requiring  the 
trustee  to  pay  over,  not  only  the  surplus  ac- 
cumulated, but  that  which  shall  thereafter  ac- 
crue. Id. 

Notes  and  Briefs. 

Husband  and  wife;  fraudulent  inducement 
by  one  party  to  avoid  marriage  as  a  ground  of 
civil  action  in  favor  of  the  other  party.        411 

Jurisdiction  in  divorce  case.  7SS 

INDEPENDENT  CONTRACTOR.  See 

Mabtbb  kSD  Servant,  2-4. 

INEBRIATES.    See  Drttnkbnness. 

INFANTS.    See  also  Negligence,  8,  9. 

1.  The  contract  of  a  minor  to  repay  money 
borrowed  of  a  bank  is  not  so  far  void  that  tbe 
contract  of  a  third  person  to  answer  for  it  on 
his  default  will  be  an  original  contract,  and 
not  a  collateral  one,  which  must  be  in  writing 
under  the  statute  of  frauds.  Brown  v.  Famt- 
eri  d  M.  Nat.  Bank  (Tex.)  859 

2.  A  partition  sale  confirmed  by  the  court 
is  void  as  to  the  interest  of  a  minor  represented 
by  one  acting  as  guardian,  whose  appointment 
was  void  for  lack  of  a  bond.  Haieh  v.  Fergu- 
son (C.  C.  App.  9th  G.)  759 

INHERITANCE.    See  Descent  and  Dis- 
tribution. 

INJUNCTION.    See  also  CoNanrnrioKAL 
Law,  15;  Courts,  14. 

1.  An  injunction  will  not  be  granted 
against  acts,  however  irregular  and  unauthor- 
ized, which  can  have  no  iniurious  result.  State, 
Oranmer,  v.  Thorson  (8.  D.)  68* 
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t.  Any  additional  burden  which  may  re- 
sult to  a  taxpayer  from  the  submission  of  a 
?|uestion  at  a  general  election  is  too  trifling, 
anciful,  and  Mpeculatiye  to  constitute  the  basis 
of  an  injunction  against  submitting  the  ques- 
tion. Id. 

8L  An  injunction  against  the  certifying  of 
a  proposed  constitutional  amendment  for  sub- 
mission to  the  people  will  not  be  granted  on 
the  ground  that  the  submission  will  be  inop- 
erative. Id, 

4.  An  injunction  is  the  proper  remedy  to 
prevent  the  operation  of  a  ferry  to  the  injury 
of  one  who  has  an  exclusive  ferry  franchise. 
Patterson  y.  WoUmann  (N.  D.)  586 

6.  An  injunction  will  not  lie  by  a  taxpayer 
to  enjoin  a  city  from  payioc:  a  claim  to  a  re- 
ligious society  for  past  services  in  boarding  and 
caring  for  prisoners  committed  to  it  under  an 
ordinance  selecting  an  institution  maintained 
b^  such  society  as  a  workhouse,  where  the  so- 
ciety acted  in  good  faith,  although  the  ordi- 
nance was  ultra  vires.  Farmer  v.  St,  Paul 
(Minn.)  199 

6.  An  injunction  against  shutting  oil  the 
supply  of  water  for  public  purposes  may  be 
granted  in  favor  of  a  city  against  a  water  com- 
pany which  threatens  to  shut  off  the  water  to 
enforce  a  disputed  demand  for  water  furnished 
under  a  contract  with  the  city.  BienvUU  Water 
Supply  Co,  y.  Mobile  (A\tL.)  69 

Notes  aud  Briefs. 


Injunction;  to  enforce  contract 
Caution  in  granting. 

INNKEEPERS.    See  Health. 
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INSOLVENCY.    See  also  Eyidencp.,  9. 

1.  The  unconstitutionality  of  a  state  in- 
solvency law  80  far  as  it  impairs  the  obligation 
of  contracts  made  before  its  passage  does  not 
mal<p  tlie  law  void  so  far  as  it  provides  for  the 
transfer  of  the  debtor's  property  to  an  assignee 
to  be  distributed  among  bis  creditors,  and  de- 
feats a  levy  thereon  by  any  creditor  after  the 
commencement  of  the  insolvency  proceedings. 
Elton  V.  O'Connor  (N.  D.)  854 

2.  A  creditor  does  not  waive  his  right  to 
insist  that  the  discbarge  feature  of  a  statute  in- 
solvency law  is  void  as  to  his  claim  because  it 
impairs  the  obligation  of  his  contract,  which 
was  made  before  the  law  was  passed,  merely 
because  he  proves  his  claim  and  receives  his 
dividends  in  proceedings  under  that  law.     Id, 

8.  A  bank  president  who  has  induced  the 
cashier  to  loan  money  to  a  minor  whereby  it  is 
lost,  promising  that  it  shall  be  repaid  before 
money  which  the  minor  owes  him  individually, 
will  not,  as  against  the  bank,  be  permitted  by  a 
court  of  equity  to  take  advantage  of  a  priority 
in  bis  favor  in  an  assignment  by  the  minor  for 
the  benefit  of  creditors.  Brown  y.  Farmer^ » 
dt  M,  Nat.  Bank  (Tex.)  859 

Notes  and  Briefs. 

Insol  vency ;  partial  inval idity  of  statute.    624 

INSURANCE.  See  also  Coivstitutional 
Law,  8;  Evidskcb,  17;  Garnisumbmt; 
Pleading,  2. 

1,  An  insurance  policy  written  by  an 
88  L.  R.  A. 


agent  on  his  own  property  is  not  binding  un- 
till  it  is  approved  by  the  insurer.  Zimmer- 
mann  y.  Dwelling- Uoiue  Ins. Co,  (Mich.)     69d 

2.  Authority  from  a  general  agent  of  an 
insurance  company  to  a  local  agent  to  write  a 
policy  upon  his  own  goods  in  the  usual  way 
without  statement  of  the  value  of  the  property, 
the  amount  of  insurance,  or  rate  of  premium, 
does  not  make  the  mere  issuance  by  the  local 
agent  of  a  policy  on  his  own  goods,  at  a 
subsequent  time,  constitute  a  binding  contract 
when  it  has  not  been  accepted  by  the  insurer, 
although  there  may  be  a  custom  among  such 
agents  to  write  policies  on  their  own  property 
by  making  a  memorandum  of  the  risk,  includ- 
ing it  in  their  daily  report  and  spreading  it  on 
an  insurance  register.  Id, 

8.  Fraud  in  inducing  the  insured  to 
change  the  beneficiaries  in  his  certificate  of  life 
insurance,  when  he  had  a  right  to  make  the 
change,  does  not  give  the  former  beneficiaries 
any  right  to  claim  the  proceeds  as  against 
the  new  beneficiaries,  where  the  insurer  does 
not  contest  the  validity  of  the  insurance. 
Hoeft  V.  Supreme  Lodge  K.ofH,  (Cal.)       174 

4.  The  vendee  of  land  under  an  executory 
contract  on  which  a  portion  of  the  purchase 
money  is  unpaid  and  is  past  due  has  an  uncon- 
ditional and  sole  ownership,  and  is  the  owner 
in  fee  simple,  within  the  meaning  of  a  policy  of 
insurance  on  a  building  erected  thereon.  Lot- 
enthal  v.  Home  Ins.  Co.   (Ala.)  268 

6.  A  policy  covering  two  parcels  of  prop- 
erty covers  each  parcel  to  its  full  amount  in 
case  of  injury  to  one  alone,  within  the  meaning 
of  another  policy  covering  the  injured  parcel 
only,  which  provides  that  in  case  of  the  loss 
the  insurer  ^ball  not  be  liable  for  a  greater  pro- 
portion of  the  loss  than  the  policy  bears  to  the 
whole  insurance.  Page  v.  Sun  Ins,  Office  (C. 
C.  App.  8th  C.)  249 

Occupancy. 

6.  A  di«iiill  !ry  is  not  represented  as  in  op- 
eration by  describing  it  as  "occupied  by  the 
assured  as  a  distillery,"  in  a  policy  issued  when 
it  had  long  been  idle.  Louck  y.  Orient  Ins.  Co. 
(Pa.)  712 

7.  A  policy  of  insurance  on  an  idle  distillery 
described  by  written  words  as  "occupied  by 
the  assured  as  a  distillery,"  and  in  which  the 
assured  has  an  office  which  be  occupies,  is 
not  void  because  the  distillery  is  not  in  opera- 
tion, notwithstanding  a  condition  that  the 
policy  shall  be  void  if  it  * 'ceases  to  be  operated 
for  more  than  ten  consecutive  days."  Id, 

Life  tenant's  rifl^hts. 

8.  A  life  tenant  is  not  required  to  use  the 
proceeds  of  insurance  obtained  by  him  on  a 
total  loss  of  buildings  insured  in  &is  own  in- 
terest for  their  full  value  in  rebuilding  on  the 
premises,  and  cannot  be  held  accountable  to 
the  remaindermen  for  such  money,  even  if  it 
amounts  to  more  than  the  value  of  the  life  ten- 
ant's interest.    Harrison  ▼.  Pepper  (Mass.)  289 

Mort^ag^ee'fl  rif  hta. 

9.  The  rights  o!  morteagees  under  a  policy 
payable  to  them  as  their  interest  may  appear, 
and  providing  that  they  shall  not  be  affected  by 
any  act  of  the  mortgagor  to  which  they  do  not 
consent,  are  not  affected  by  additional  insur- 
ance taken  by  him  without  their  knowledr- 
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decree  full  force  within  the  state,  a  divorced 
wife  living  there  canDot  claim  any  rights  ia  the 
property  of  her  former  husband,  although  she 
was  not  personally  served  with  process  and  the 
property  was  within  the  state  of  her  residence, 
and  not  within  the  jurisdictioo  of  the  court 
granting  the  decree.  MWnsh  v.  JIatiel  (Ind.)  788 

Notes  k3XD  B&ibfs. 

See  also  CoBPORATioMa. 
Description  of  parties  In,  of  other  state.   88 
Against  nonresident  in  divorce  case.        788 

JUDICIAL  SALE.    See  Ezecutobs  and 

AUMIN18TRATOB8,  4. 

JURISDICTION,    See  Etidbncb,  8,  4f 

JURORS.    See  Evidence,  2;  Trial,  1. 

JUSTICE  OF  THE  PEACE.  See  also 
Con  ST  IT  DTI  ON  AL  Law,  2;  Counties,  7; 
Statutes,  11. 

Notes  and  Briefs. 

Justice  of  the  peace;  place  at  which  may 
act.  90 

LAKE.  See  Fibheriks,  2-4;  Waters,  1, 
4-7. 

LANDING.    See  Wharves. 

LANDLORD  AND  TENANT.  See  also 
Contracib»  1,  2,  7,  8;  Estoppel,  1; 
Mines.  4;  Railroads,  2. 

1.  A  contract  on  the  part  of  the  lessor  to 
repair  damages  caused  hy  unavoidable  acci- 
dents will  not  be  implied,  where  the  lease  pro- 
Tides  that  the  lessee  shall  keep  the  property  in 
repair  except  as  to  unavoidable  accidents  and 
natural  wear  and  tear.  OUfton  t.  Montagve 
(W.  Va.)  449 

2.  There  is  no  implied  covenant  on  the 
part  of  the  lessor  in  a  written  lease  describing 
the  property  as  the  "Bedford  Salt  Furnace 
Property,  together  with  all  the  appurtenances 
thereto  belonging,  including  six  salt  wells, 
tools,  and  fixtures  of  the  same,"  that  there  are 
on  the  premises  six  wells  of  any  particular 
productive  capacity,  or  suitable  for  the  pur- 
poses for  which  they  are  leased.  Id, 

8.  A  sublessee  is  bound  by  the  covenants 
of  the  original  lease  irrespective  of  his  inten- 
tion, when  the  sublease  so  effectually  passes 
the  whole  term  that  it  must  be  held  to  be  an 
assignment.  St,  Jowph  A  St.  L.  R,  Co.  v.  St. 
Louis,  L  M,  d  S,  R.  Co.  (Mo.)  e07 

4.  A  covenant  to  keep  leased  premises  in 
repair  imposes  merely  the  obligation  to  keep 
them  in  as  good  repair  as  they  were  in  when  the 
agreement  was  made.  Id, 

5.  The  "expiration"  of  a  lease  within  the 
meaning  of  a  covenant  to  turn  over  the  prop- 
erty in  good  condition  at  the  expiration  of  the 
lease  is  the  actual  termination  of  tJie  tenancy, 
although  this  is  by  subsequent  contract  made 
at  a  date  earlier  than  that  specified  in  the 
lease.    Marshall  v.  Buffg  (Wyo.)  679 

6.  The  surrender  of  a  lease  will  not  ter- 
minate the  relation  of   debtor  and  creditor 
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between  the  lessee  and  lessor  on  arcnnni  of 
liability  for  injuries  lo  the  lensehoM.  alre«<idv 
incurred  at  the  time  the  surrender  is  effeiird. 

Id. 

7.  Remedies  against  an  assignee  or  under- 
tenant for  rent,  which  are  riven  by  Mo.  Rev. 
but.  1889,  g$  6888,  6889.  do  not  include  ibe 
right  of  a  landlord  to  sue  the  sublessee  in  an 
action  at  law  upon  the  covenants  of  the  Jeaiie 
to  the  tenant,  where  no  lien  is  sought  a^iost 
a  crop  growin^r  on  the  premises  and  no  right  of 
attachment  exists  St.  Jofeph  cf  St.  L,  R.  Co. 
V.  St.  Louts,  L  M.  db  8.  R.  Co.  (Mo.)  607 

NoTBB  and  Briefs. 

See  also  Mimes. 

Implied  covenant  in  a  lease  as  to  the  fitness 
of  the  property  for  the  purpose  intended  :— 
(I.)  Premi.«es  other  than  furnished  bouses  or 
apartments;  (II.)  furnished  houses  or  apart- 
ments. 449 

Surrender  of  lease.  6*9 

Lease  of  premises  for  unlawful  purpose.   751 

LATERAL  SUPPORT. 

1.  One  excavating  on  his  own  land,  who 
takes  no  precaution  to  prevent  the  cavine  in 
of  his  neiirhbor's  land,  will  be  liable  for  dam- 
age caused  by  such  absence  of  piecantioo  to  a 
building  drawn  into  the  excavation,  but  which 
did  not  by  its  pressure  cause  the  land  to  fall. 
GiUhrsUeve  v.  Hammond  (.\ltch.)  46 

2.  The  owner  of  a  building  is  relieved 
from  responsibility  for  the  protection  of  it 
from  the  effects  of  an  excavation  on  a  neich- 
boring  lot  by  the  promise  of  the  one  making 
the  excavation  to  protect  the  building.         Id, 

8.  Liability  for  causing  the. fall  of  a  build- 
ing by  removing  the  soil  from  its  owner's  lot 
on  which  it  stands  cannot  be  escaped  by 
charging  the  owner  with  contributory  negli- 
gence in  failing  to  protect  it.  Id. 

4.  Injury  to  land  under  the  surface  of 
which  there  is  quicksand  containing  mach 
water,  by  diirging  a  sewer  trench  in  the  street 
in  front  of  it,  thus  removing  its  lateral  support 
and  permitting  the  quicksand  and  water  to  mo 
into  the  trench,  from  which  they  are  removed 
by  pumps,  in  consequence  of  which  the  sur- 
face of  the  land  cracks  and  settles  and  the 
buildings  thereon  are  injured,  will  render  the 
sewer  commissioners,  to  whom  the  nature  of 
the  soil  was  or  ought  to  have  been  known, 
liable,  where  they  made  the  contract  for  dig- 
ging the  sewer  trench  without  requiring  the 
contractor  to  take  unusual  and  extraordinary 
precautions  to  prevent  such  injury.  Cabot  v. 
Kingman  (Mass.)  45 

Notes  and  Bbtefs. 

Lateral  support;  liability  for  removing.     47 

LEVY  AND  SEIZURE. 

A  city  hall  used  for  municipal  pur- 
poses is  exempt  from  levy  and  sale  under 
judicial  process,  judgment,  or  decree,  ^is 
V.  PraU  City  (Ala.)  864 

Notes  and  Bkiefs. 

Levy;  on  property  of  ci\j.  W4 


Libel — Master  and  Sbrvaht. 
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lilBEIi.    See  also  Damages,  1. 

1.  Falsely  to  publish  of  a  maD  that  be  Is 
slippery  tends  to  render  bim  odious  and  con- 
temptible, and  is  libelous.  PeUr$on  v.  Wett- 
«m  U.  TeUg,  Co.  (Minn.)  302 

2.  Transmission  of  a  libelous  message  by 
m  telegraph  company  may  constitute  a  ma- 
licious publication  when  the  message  is  not 
signed  by  any  responsible  person,  but  purports 
to  be  from  many  persons  not  named,  and  there 
is  no  reason  to  believe  that  it  is  a  cipher  mes- 
sage, but  it  is  forwarded  under  circumstances 
showing  negli&^ence  or  want  of  good  faith  in 
the  operator  who  sends  it  Id, 

Notes  and  Bbibtb. 

Libel;  published  by  telegraph  company.  803 

IjIBERTY.    See  Cokstitutiokal  Law,  6. 

IjICENSE.  See  Intoxicatino  Liqcjors; 
Municipal  Cobforations,  Notes  and 
Briefs. 

lilENS. 

1.  That  a  mechanics'  Iten  law  hampers  the 
freedom  of  the  property  owner's  action  in  mak- 
ing his  contract,  or  may  prevent  ss  favorable 
bids  as  might  be  procur^  without  it,  is  not 
sufficient  reason  to  induce  the  court  to  set 
aside  the  law.     Smith  v.  Neuhauer  (Ind.)    685 

2.  A  mechanic's  lien  will  not  be  defeated 
by  the  fact  that  the  buildini:^  was  burned  prior 
to  the  filing  of  the  notice  of  lien.  Id, 

8.  Materials  furnished  to  subcontractors 
will,  under  the  Indiana  statute,  support  a 
mechanic's  lien  equally  with  those  furnished 
to  contractors.  Id. 

4.  A  notice  of  lien  upon  a  building  on  a 
lot  in  Haney's  addition  to  a  certain  city,  which 
is  a  mistake  for  Henley's  addition,  there  being 
no  Haney's  addition,  is  sufficient  under  the  In- 
diana statutes  as  a^inst  an  owner  who  him- 
self  suggested  the  filing  of  the  notice.  Id. 

5.  That  the  onl^  notice  of  intention  to 
claim  a  mechanic's  lien,  required  by  statute,  is 
the  filing  of  suth  intention  in  the  recorder's 
office  within  sixty  days  after  furnisbine  tlie 
materials,  does  not  deprive  the  property  owner 
of  his  property  without  due  prooess  of  law,  if 
the  statute  existed  when  the  building  contract 
was  made.  Id. 

6.  Filing  an  account  for  a  mechanic's  lien 
in  two  bills  of  particulars  for  convenieno" 
merely,  when  it  Is  in  fact  a  s'ngle  account,  will 
not  prevent  the  date  of  the  last  item  being 
that  from  which  to  reckon  the  time  for  filing 
the  notice  of  lien.  Id, 

7.  An  allegation  that  materials  were  pur- 
chased for  use  in  a  buildinc:,  and  were  actually 
so  used,  sufficiently  alleges  that  they  were  sold 
for  use  in  the  building  to  entitle  the  seller  to  a 
mechanic's  lien.  Id. 

NoTBS  AND  Briefs. 

Liens;  constitutionality  of;  to  materialmen 
or  subcontractors.  685 

LIFE  ESTATE.  See  Rral  Propertt; 
Taxes,  Notes  and  Briefs. 
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LIFE  TENANT.  See  Corporations,  11; 
Damages,    2;  Eviction;  Insurance,  8; 

SORROOATION;  TaXBS,  1. 

LIMITATION  OF  ACTIONS.  See  also 
Conflict  of  Laws,  4,  6. 

1.  No  cause  of  action  accrues  on  a  con- 
tract for  the  sale  of  an  expectancy  until  the 
death  of  the  ancestor.  Clendening  v.  Wyatt 
(Kan.)  278 

2.  A  cause  of  action  for  defrauding  a 
woman  out  of  many  years  of  service  and  caus- 
ing her  to  live  for  that  time  in  a  false  conjugal 
position  does  not  accrue  aeainst  a  man  who  de- 
ceived her  into  a  void  marriage  and  continued 
to  deceive  her  for  years,  until  she  discovers  the 
fraud.    McrriU  v.  Palmer  (Vt)  411 

8.  An  action  to  enforce  liability  of  trus- 
tees of  a  corporation  for  failure  to  make  re- 
ports is  for  a  penalty  within  the  meaning  of 
the  statute  of  limitations.  State  Savings  jSink 
▼.  Johnson  (iioul.)  552 

4.  A  continuance  in  successive  years  of  a 
default  by  trustees  of  a  corporation  as  to  mak- 
ing reports  does  not  prevent  the  running  of  the 
statute  of  limitations  against  their  liability  for 
such  default  from  the  time  it  first  occurred. 

Id. 
LOBBYING.    See  Contracts,  5,  0. 

LOGS  AND  LOGGING. 

Notes  and  Briefs. 

Logs;  legislative  regulation   of   prices  for 
care  ur  salvage  of.  182 

MANDAMUS.    See  also  Cotjrt8»  10. 

A  board  of  health  which  refuses  utterly 
to  perform  its  duty  to  award  compensation  for 
damages  caused  by  the  destruction  of  infected 
property  and  the  use  of  a  hotel  as  a  hospital 
for  smallpox  patients  may  be  compelled  to  do 
so  bv  mandamus.  JSafford  v.  Detroit  Bd.  of 
Ileaiih  (Mich.)  300 

MARRIAGE.    See  Husband  and  Wife,  1. 

MASTER  AND  SERVANT.  See  also 
Carriers,  2;  Case,  2;  Etidencb,  7;  Gas, 
8;  Insurance,  11,  12;  Trial,  6.  7. 

1.  An  emplovee  assumes  the  risk  of  in- 
jury by  animals^r6!  natura,  such  as  elks  and 
deer,  when  he  voluntarily  eugajres  to  work  in- 
side of  the  inrlosure  in  which  they  are  kepi. 
Bormann  v.  Milwaukee  (Wis,)  062 

2.  A  person  employing  a  contractor  to  do 
an  act  the  doing  of  which  casts  on  him  a  duty 
cannot  by  delegating  it  to  the  contractor  escape 
from  the  responsibility  attaching  to  him  to  see 
that  duty  performed.  Cabot  y.  Kingman 
(Mass.)  45 

8.  Negligence  of  a  contractor  building  a 
street  railway,  in  respect  to  a  rope  or  wire 
across  a  public  street,  will  not  render  the 
street  railway  company  liable,  if  the  contractor 
was  simply  authorized  to  construct  the  road 
and  the  manner  of  doinf?  the  work  was  left  to 
his  skill  and  judgment,  although  he  is  not  a 
resident  of  the  state.  Sanford  v.  Pawtvcket 
Street  IL  Co,ifL.l.)  564 
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4.  The  principle  that  s  railroad  com- 
pany cannot  delegate  to  a  contractor  its  charter 
rights  and  privileges  so  as  to  exempt  It  from 
liability  does  not  extend  to  the  use  of  the  ordi- 
nary means  employed  for  the  construction  of 
a  road,  but  to  the  use  of  such  extraordinary 
powers  as  the  corporation  itself  could  not  ex 
ercise  without  first  having  compiled  with  the 
conditions  of  the  legislative  grant  San/ord  v. 
Paatueka  Street  R.  Oo,  (K.  I.)  664 

Notes  ahb  Bribfb. 

Master  and  servant;  liability  for  acts  of  con- 
tractor. 564 

Assumption  of  risk  of  animals /em  natura, 

662 


1.  Damnum  absque  injuria.  Raycroft  v. 
TayntoriWi,)  226 

2.  Expressio  unius  est  exrlusio  alterius. 
Com,  MeCormiek,  T.  Seeder  (Pa.)  141;  Ex 
parte  Arnold  (Mo.)  886 

8.  in  fraudem  legis  facit,  qui  salvis  verbis 
le^^is  sententiam  ejus  circumvenit.  State,  Mat- 
thev8,v,  Foreyth  (Ind.)  221 

4.  No  one  shall  be  twice  vexed  for  the 
same  cause.    State  v.  NeUon  (R.  I.)  659 

5.  Quando  aliquid  prohibetur,  prohibetur 
crone  per  quod  devenitur  ad  illud.  State, 
Matthews,  v.  F<n^8yth  (Ind.)  221 

6.  Sic  utere  tuo  ut  alienura  non  laedas. 
Tampa  Waterworks  Go.  ▼.  Cliiie  (Fla.)       876 

MECHANICS*  LIEN.    See  Liens. 

MILITIA. 

A  captain  of  a  com  pan  jr  of  the  National 
Guard  of  Minnesota,  when  it  is  not  acting  as  a 
military  force,  is  not  authorized  to  summarily 
punish  by  imprisonment  a  member  of  h& 
oonipany  for  a  refusal  to  obey  his  orders. 
yixon  V.  Reeves  (Minn.)  606 


Notes  and  Briefs. 
Militia;  power  of  officer  In. 
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MILLS. 

Notes  and  Briefs. 
Mills;  legislative  regulation  of  tolls  of.    182 

MINES.    See  also  Landlord  and  Tenant, 
2. 

1.  The  discovery  of  a  crevice  or  seam 
filled  with  mineral  deposit,  b^  means  of  which 
the  prospc(  tor  anticipates  being  led  to  an  ore 
body  or  deposit  of  commercial  value,  is  a  suf- 
ficient discovery  of  a  vein  to  support  the  loca- 
tion of  a  mining  claim.  McShane  ▼.  £enkle 
(Mont.)  861 

2.  The  expectation  of  finding  paying  min- 
eral in  the  particular  crevice,  vein,  or  seam  in 
which  metal  bearing  rock  in  place  is  discovered, 
is  not  necessary  to  entitle  the  discoverer  to 
make  a  valid  location  of  a  mining  claim.      Id. 

8.  The  question  of  valid  discovery  of  a 
mining  claim  does  not  depend  upon  whether 
or  not  the  facts  are  such  as  would  cause  a 
practical  miner  to  feel  justified  in  developing 
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the  claim,  but  upon  the  existence  or  nonexist- 
ence of  the  required  metal- bearing  rock.    Id. 

4.  The  mere  failure  of  the  wife  of  tba 
lessor,  who  has  an  interest  in  the  land,  to  si^ 
an  oil  and  gas  lease  purporting  to  give  id 
exclusive  privilege  during  ten  years  to  operate 
for  oil  and  gas,  will  not  defeat  a  recovery  of 
rent  for  the  time  of  the  lessee's  enjoyment  of 
the  exclusive  privileges  under  the  lease,  sod 
of  a  sum  agrecil  to  be  paid  for  failure  to  bon 
a  well  on  the  land  within  the  time  specified, 
where  the  wife  acquiesced  in  the  lease  witboot 
objection  and  was  willing  to  sign  it,  and  the 
lessee  continued  to  retain  it  after  knowledge 
of  her  interest,  for  more  than  a  year  and  uniil 
suit  was  brought  for  the  money  due  tbereoo. 
KurUde  t.  Pe^s  Natural  Oas  Co.  (Pa.)    847 

Koteb  and  Brisfb. 

Mines;  valid  location  and  discovery.       861 

Liability  for  rent  on  oil  and  gas  lease:— 
(I.)  In  general;  (11.)  lessee's  failure  to  prose- 
cute work;  IIL)  production  in  paying  quanti- 
ties; (IV.)  termination  of  liability.  847 

MISTAKE.    See  Receivers,  6,  7. 

MONE  Y,    See  also  Bonds,  2. 

The  ejection  of  a  passenger  from  a 
street-railway  car  for  refusal  to  make  pay- 
ment otherwise  than  by  tendering  a  genuine 
silver  coin  of  the  United  States,  distingubba- 
ble  as  such,  though  somewhat  rare  and  difTer- 
ing  in  appearance  from  other  coins  of  ibe 
same  denomination  and  later  dates,  renden 
the  company  liable  for  damages,  although  the 
conductor  refused  the  coin  in  good  faith  under 
the  belief  that  it  was  a  counterfeit.  Atianta 
Consol.  Street  R.  Go.  v.  Keenif  (Ga.)  824 

Notes  and  Bbibfs. 

Money;  tender  of  old,  worn,  or  mutilated 
coin.  824 

MONOPOLY. 

A  monopoly  of  the  business  of  remov- 
ing dead  animals  from  a  city  at«the  expense  of 
the  owner  unless  he  removes  them  himself,  to 
the  place  of  business  of  the  person  to  whom 
such  attempted  monopoly  is  given,  cannot  be 
given  by  the  city  so  as  to  make  it  unlawful  for 
other  persons  to  remove  a  dead  animal,  within 
the  time  specified  and  with  the  owner's  con- 
sent, to  a  sufiScient  distance  from  the  city,  and 
make  use  of  the  animal  in  their  own  business. 
ScAoen  ▼.  Atlanta  ((^.)  804 


MORTALITY    TABLES. 

AGES,   2. 


See   Dam- 


MORTGAGE.      See    also   Acknowi^edo- 

MENT;  CONFLTCT  OF  LaWS,  8;  CON- 
TRACTS. 18;  Insurance,  9;  Publica- 
tion; Receiters,  9, 10. 

1.  Retroactive  legislation  cannot  cure  a 
defect  in  foreclosure  proceedings  arising  from 
a  failure  to  publish  the  notice  of  sale  for  ibe 
full  period  of  forty-two  days  required  by  stat- 
ute, and  thus  make  the  void  proceedings  vali<i- 
tinlayson  v.  Peterson  (N.  D.)  6Si 


MOTIOH — MUHIGIPAL  COBPORATIOMI^. 
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t.  Money  erroneously  claimed  by  a  sheriff 
u  commiflsiOQ  apon  a  foreclosure  sale  at 
which  the  plaintiff  became  a  purchaser,  al- 
though both  he  and  the  bidder  believed  that  he 
was  by  law  entitled  to  such  commission, 
when  bid  and  paid  constitutes  a  surplus  which 
it  is  his  duty  to  pay  to  the  Judgment  debtor. 
i>oderberg  v.  King  dounty  (Wash.)  670 

8.  A  mortgagee  by  procuring  the  ap- 
pointment of  a  reoei?er  in  an  action  for  the 
foreclosure  of  the  mortgage  submits  himself  to 
do  equity  relatively  to  any  creditor  of  the  mort- 
gagor who  may  rightfully  intervene  in  (he 
foreclosure  prooeedinga.  Green  ▼.  Ooatt  Line 
R.  Co.  (Ga.)  806 

4.  Tender  to  a  mortgagee  of  the  principal, 
interest,  and  costs  after  maturity  of  the  debt, 
and  before  any  sale  or  foreclosure  proceedings 
have  been  begun,  is  available,  on  his  refusal  of 
the  tender,  only  to  stop  interest  and  save  subse- 
quent coats,  where  the  money  is  not  deposited 
or  kept  ready  for  the  mortgagee  in  case  of  de- 
mand, or  tendered  at  the  trial  Parker  v. 
Beael^y  (N.  C.)  231 

Of  eliattels. 

6.  A  chattel  mortgage  filed  as  soon  as  poa- 
sible  takes  effect  from  delivery  as  against  an 
intermediate  attachment,  where  the  statute 
makes  it  void  as  against  creditors  and  subse- 
quent purchasers  or  lien  holders,  unless  it 
shall  be  '^forthwith"  filed.  Baker  v.  Smelter 
(Tex.)  168 

6.  A  chattel  mortgage  is  filed  "forthwith" 
as  required  by  statute,  when  filed  as  soon  as 
the  proper  office  opens  in  the  morning  after  its 
delivery,  which  was  at  night.  Id, 

7.  A  chattel  mortgage  to  secure  a  pre-ex- 
isting debt  is  a  mortgage  in  good  faith  within 
the  meaning  of  N.  J.  act  16b9,  so  as  to  be 
entitled  to  priority  over  an  unrecorded  contract 
of  sale  of  which  the  mortgagee  bad  no  notice. 
Knowlee  Lotm  Works  v.  Vaeker  (N.  J.  Sup.)  805 

NoTBS  AiTD  Briefs. 

Mortgage;  pre-existing  debt  as  consideration 
for  mortgage  as  against  other  creditors  or 
equities: — (L)  As  against  prior  claims;  (II.)  as 
against  subsequent  claims:  {a)  of  purchasers 
and  mortgagees;  (b)  judgments  and  attach- 
ments; (HI.)  where  there  was  an  extension  of 
time  or  new  consideration.  805 

Effect  of  unaccepted  tender  on  Hen:— <I-) 
Real-estate  mortgage:  (a)  before  and  at  matu- 
rity: (b)  after  maturity;  (e)  by  and  to  whom 
made;  (d)  tender  of  portion  only;  (e)  sufficiency: 
(1)  in  amount  tendered;  (2)  made  on  condition; 
(8)  other  instances;  (/)  ground  of  refusal;  ig) 
remedy  of  mortgagor;  (A)  equiralent  of  tender; 
(0  mortgage  conditioned  to  support  the  mort- 
gagee; (^  miscellaneous;  (II.)  chattel  mort- 
gages: (a)  before  and  at  maturity;  (b)  after  ma- 
turity; {e)  by  whom  made;  ((f) sufficiency:  (l)in 
amount;  (2)  made  on  condition;  (8)  other  in- 
stances; {e)  equivalent  of  tender;  if)  remedy  of 
the  mortgagor;  (III.)  pledge;  (IV.)  conclusions. 
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Sheriff's  commission  on  foreclosure;  money 
wrongfully  collected  as  surplus.  6'a) 

Retroactive  effect  of  filing  chattel  mortgages 
for  record  in  regard  to  liens  acquired  on  the 
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same  property  after  the  execution  of  the  mort- 
gage. 168 

MOTION.    See  RscErvBRS,  \ 
HOTIVE.    Bee  Casb,  1. 

MUNICIPAL  CORPORATIONS.    See 

also  Action  or  Suit,  1;  Constitutional 
Law,  j6;  Courts,  4.  6,  18;  Garmshmekt; 
Gravel  Roads;  Injunction,  5,  6;  Intox- 
icating Liquors;  Leyt  and  Seizure; 
Monopoly;  Nuisances,  1;  Officers,  1, 
8,  6-8;  Pleading,  4;  Public  Moneys,  1; 
gkrATUTES,  10;  Workhouse. 

1.  The  provision  requiring  an  ordinance 
to  he  first  referred  to  a  committee,  and  permit- 
ting it  to  be  acted  on  only  at  a  subsequent 
meeting,  which  was  made  in  the  Chicago 
charter  of  1868.  chap.  4,  §  4.  is  ioconsistent 
with  the  geoeral  Illinois  act  of  1872,  art.  8,  §  7, 
eiving  the  common  council  power  to  determine 
its  own  rules  of  proceeding;  and  when  tbo  city 
adopted  that  act  it  was  therefore  abrogated  by 
§  6  thereof,  making  laws  in  coofiict  with  the 
latter  act  no  longer  applicable.  Sieift  v. 
People,  Ferris  Wheel  Go.  (lU.)  470 

2.  The  constitutional  limitation  of  indebt- 
edness  is  not  violated  bv  a  city  io  purchasing 
afire-alarm  telegraph,  when  there  is  money  od 
hand  and  appropriated  for  fire  purposes  suffi- 
cient to  pay  the  cost  thereof,  although  the  city 
is  already  indebted  for  more  than  the  constitu- 
tional amount,  and  it  mav  not  be  a  wise  thing 
for  the  common  council  to  expend  the  fire 
appropriation  in  this  way.  Brashear  v.  Madi- 
son (Ind.)  474 

8.  A  city  is  not  liable  for  damages  resul ting 
from  a  failure  to  enforce  police  regulations, — 
such  as  an  ordinance  agaioat  unfeoced  excava- 
tions.   Moran  v.  Pullman  Palaee  Car  Co.  (Mo.) 

755 

4.  Municipal  ordinances  being  merely  by- 
laws or  police  regulations,  an  ordinance  against 
keeping  saloons  open  on  Sunday  may  lawfully 
provide  that  prosecution  for  violation  thereof 
shall  be  commenced  only  on  complaint  by  a 
police  officer.     State  v.  Robitshek  (Minn.)      88 

6.  The  city  and  county  of  San  Francisco 
is  a  municipal  corporation  to  be  regarded  as  a 
city  in  matters  of  government,  but  the  territory 
over  which  government  is  exercised  is  at  the 
same  time  a  county.    Kahn  v.  ^'i/tr^  (Cal. )  620 

6.  The  right  given  by  the  charter  of  San 
Francisco  to  change  its  officers  every  two  years, 
if  it  shall  so  elect,  which  is  included  in  the 
constitutional  guaranty  that  the  charter  shall 
continue  until  another  is  adopted,  cannot  be 
taken  away  by  the  legislature  by  imposing 
upon  the  municipal  officers  certain  functions 
exercised  by  county  officers  in  other  counties 
of  the  state,  and  flxmgthe  term  of  such  county 
officers  at  four  years,  although  such  statute 
will  govern  the  election  of  those  officers  of  thai 
city  and  county  who  have  no  municipal  func- 
tions and  are  to  be  regarded  as  county  officers. 

Id. 

See  also  Officers. 

7.  A  statute  giving  the  right  to  contest  the 
election  of  county  officers  and  precinct  officera 
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National  Guard — Nuisances. 


excludes  by  implication  the  right  to  contest  the 
election  of  municipal  officers.  Faweett  ▼. 
Pritchard  (Wash.)  674 

NoTKS  and  Bkirfs. 

Municipal  corporations;  power  of  courts  as 
to  iDcorporation  of.  688 

Delegation  of  power  as  to  licenses.  470 

.    Taxation  of  property  in,  for  roads  outside. 

477 

NATIONAL  GUARD.    See  Militia. 

NEGLIGENCE.  See  also  Action  or  Suit, 
];  Bathinq  Resort;  Bicycles;  Evi- 
dence, 8,  14;  Gab,  1,  2;  Telegraphs,  2; 
Trial,  4-7. 

1.  The  doing  of  a  prohibited  act,  or  the 
failure  to  do  a  duty  eojoined  by  statute  or 
ordinance,  constitutes  negligence  creating  a 
liability,  unless  excused  by  the  contributory 
negligence  of  the  party  injured.  Tobey  v.  Bur- 
lington, C,  R,  A  JV,  R.  Co,  (Iowa)  496 

2.  Negligence  may  consist  in  the  omission 
to  do  sometbing  which  a  reasonable  man, 
guided  by  those  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs,  would 
do.  BrotherUm  v.  Manhattan  Beach  Improt, 
Co.  (Neb.)  598 

8.  The  failure  to  exercise  such  care,  pru- 
dence, and  forethought  as  dut^  requires  to  be 
given  or  exercised  under  the  circumstances,  is 
negligence.  Id, 

4.  Negligence  to  constitute  a  cause  of  ac- 
tion must  be  the  proximate  cause  of  the  injury 
complained  of.  li, 

5.  Liability  for  negligence  may  be  created 
by  failure  to  take  reasonable  precautions  to 
avert  an  injury  to  another  person  after  discov- 
ering his  danger,  although  he  placed  himself 
in  a  position  of  danger  by  his  own  negligence, 
without  any  prior  negligence  of  the  other  partv. 

Id, 

6.  A  house  owner  need  not  examine  for 
latent  defects  in  a  platform  between  his  front 
steps  and  the  sidewalk,  when  it  has  been  well 
built  only  seven  or  eight  years  before,  and  has 
always  been  kept  painted,  and  shows  no  indi- 
cation that  it  is  unsafe.    Baddeley  v.  Shea  (Cal ) 

747 

7.  A  man  carrying  a  heavv  trunk  for  hire 
from  a  dwelling  house,  and  declining  assist- 
ance, who  in  so  doing  breaks  through  a  plat- 
form a  few  steps  above  the  sidewalk,  fractur- 
ing his  leg,  canndt  recover  damages  from  the 
owner  of  the  house,  who  does  not  know  of  any 
defect  in  the  platform,  if  it  was  well  built  and 
still  in  apparently  good  condition,  showing  no 
indication  that  it  was  unsafe,  and  had  been 
built  only  seven  or  eight  years,  and  always 
kept  well  painted.  Id, 

8.  Permitting  a  pond  of  water  to  remain 
on  vacant  land  a  short  distance  from  a  high- 
way does  not  render  the  owner  of  the  premises 
liable  for  the  drowning  of  a  boy  while  bathing 
therein.  Moran  ▼.  JhiUman  "Palace  Car  Co, 
(Mo.)  765 

9.  The  degree  of  care  and  caution  required 
of  a  child  which  has  reached  the  age  of  discre 
lion  and  is  considered  eui  juris  as  a  matter  of 
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law  will  be  no  higher  than  is  usually  exercised 
by  persons  of  similar  age,  judgment,  and  ex- 
perience. Comolidated  Traction  Co.  v.  Seolt 
(N.  J.  Err.  &  App.)  123 

Notes  Ain>  BRiEFa. 

Negligence;  as  to  unguarded  premises  unsafe 
for  children.  756 

As  to  unsafe  condition  of  premises.  747 

In  riding  bicycle  against  pedesUiu.  S56 

As  cause  of  injury.  IM 

Contributory.  4W 

NEGOTIABLE  PAPER.    SeeBiLLAAND 
Notes. 

NEWSPAPERS. 

A  daily  journal  having  a  circulation  of 
about  8,000  copies  among  judges,  lawyers, 
bankers,  collection  and  commercial  agencieB, 
real  estate  dealers,  merchants,  and  other  pro- 
fessional and  business  men,  and  kept  on  sale 
at  public  news  stands,  although  devoted  pri- 
marily to  legal  matters,  but  publishing  pro- 
ceedings of  the  board  of  public  works  and  s 
complete  record  of  deeds  filed  in  the  recorder's 
office,  as  well  as  mortgages,  mechanics'  sod 
other  liens,  assessments,  and  sheriff's  sales  of 
real  estate,  together  with  quotations  of  loctl 
securities,  and  railroad  timetables,  and  haviog 
one  or  more  columns  devoted  to  the  gener&l 
news  of  the  day,— is  a  "newspaper  of  genenl 
circulation"  within  the  meaning  of  Ind.  Rer. 
Stat.  1894,  g§  820,  1299,  relating  to  the  pub^ 
lication  of  legal  notices.    Lynn  v.  AlUn  (Ind.) 

Notes  and  Briefs. 


Newspaper;  what  constitutes. 
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NOMINATIONS.    See  Voters  amd  Elbo- 

TIONS,  4. 

NOTARIES.    See  also  AoKNOwiJOMMRirr, 
1. 

NOTBS  AMD  BbIEFS. 

Notaries;  place  at  which   official  acts  of, 
may  be  performed.  93 

NOTICE.     See  Bakes.  8, 9;  Pubi^ication. 

NUISANCES.    See  also   Cokstitutiokal 
Law,  23. 

1.  A  city  may  by  ordinance  lawfully  pre- 
scribe that  unless  the  owner  of  a  dead  animsl, 
even  though  the  carcass  may  be  of  some 
value,  shau  remove  it  or  cause  it  to  be  ^^ 
moved  beyond  the  city  limits  within  a  speci- 
fied reasonable  time  and  to  a  specified  reasoo- 
able  distance,  it  will  be  dealt  with  as  a  nui- 
sance per  §e  and  disposed  of  by  the  authorities 
in  such  way  as  will  best  conserve  the  public 
health.     JSehoen  v.  Atlanta  ((H.)  804 

2.  Interference  with  regular  scbednled 
trips  of  a  steamboat  is  not  sufficient  to  gi^o 
the  owner  of  the  boat  a  rifthi  of  action  against 
one  obstructing  the  navigation  of  the  river,  io 
exception  to  the  rule  that  individuals  not  spe- 
cially damaged  cannot  maintain  an  action  fora 
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fyablic  Buisance.    6&uth  Carolina    Btetumboai 
€0.  T.  Wilmington^  a  ^  A.  R.  Co.  (S.  C.) 

641 

8.  Breach  of  a  contract  by  one  obetnict- 
lug  a  DavigaUe  river,  to  facilitate  the  passage 
of  certain  boats,  will  not  give  the  owner  a  right 
«f  actionfor  in jurieB  caused  by  such  obstriic- 
iloii.  Id. 


K0TS8  AND  Briefs. 
Nuisance;  ordinance  as  tow 
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OFFICERS.    See  also  Boims,  8,  4;  Elec- 
tors; MuKiciPAL  Corporations,  5,  6. 

1.  The  power  of  the  general  assembly  to 
provide  how  vacancies  in  municipal  offices  mav 
be  filled  under  Ky.  Const.  §  160,  is  limited  to 
filling  vacancies  in  elective  offices  temporarily 
and  until  an  election  can  be  had  by  the  people 
as  provided  by  g  15d.     Todd  ▼.  Johnson  (Kv.) 

2.  An  office  Ib  ip»o  facto  vacated  by  the 
acceptance  of  an  incompatible  office;  and  the 
bolder  cannot  be  reinstated  in  the  former  by 
flub^equently  resigning  the  latter.  State^  Walker, 
w.  Bus  (Mo.)  616 

8.  There  is  no  incompatibility  or  incon- 
aistency  in  the  public  functions  of  a  deputy 
sheriff  in  a  city  and  a  director  of  the  public 
achools  of  the  city.  Id, 

4.  A  deputy  sheriff  is  a  public  officer  under 
laws  which  require  his  appointment  by  the 
aheriff  to  be  approved  by  a  judge  and  that  he 
-shall  take  an  oath  of  office,  and  which  confer 
upon  him  powers  and  duties  equal  to  those  of 
<lhe  sheri ff  h i  mself .  Id, 

5.  A  deputy  sheriff  it  not  a  state  officer 
within  the  meaning  of  Mo.  Const  art.  9,  §  18, 
prohibiting  a  state  officer  to  hold  office  in  a 
c*ouDtv  or  municipality  having  more  than  1^,- 
<iO0  inhabitants.  Id. 

6.  A  deputy  sheriff  of  a  city  is  not  a  mu- 
nicipal officer  within  the  meaning  of  a  restric- 
tion against  holding  two  municipal  offices  at 
the  same  time,  since  his  duties,  although  per- 
formed within  the  city  limits,  are  functions  of 
the  state  government.  Id. 

7.  Officers  elected  in  the  city  and  county 
<of  San  Francisco,  who  exercise  only  such 
powers  as  are  given  by  laws  relating  merely  to 
counties,  and  who  do  not  derive  any  of  their 
authority  from  the  charter,  are  to  be  regarded 
«s  county  offlcen,  while  those  who^e  authority 
and  functions  are  derived  from  the  city  char- 
ter are  municipal  officers.  Kahn  ▼.  8utro 
<Cal.)  620 

8.  The  mayoj,  attorney  and  counselor  (or 
^tv  and  county  attorney),  superintendent  of 
public  streets,  highways,  and  squares,  school 
directors,  treasurer,  auditor,  tax  collector,  sur- 
veyor, board  of  supervisors,  police  judges,  and 
Justices  of  the  peace,  of  the  city  and  county  of 
MO  Franci8C0,are  municipal  rather  than  county 
officers,  whose  term  of  ofSce  under  the  charter, 
protected  by  the  Constitution,  is  two  years; 
while  the  district  attorney,  sheriff,  couoty 
derfi,  county  recorder,  coroner,  and  public  ad- 
ministrator, are  county  officers  whose  term  of 
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office  is  fixed  by  the  county  government  aet  at 
four  years.  /dL 

K0TB8  AND  Briefs. 

Officers;  incompatible  offices;  municipal  of- 
fice, what  is.  611 

Distinction  between  county  and  city  officers. 

621 

Power  of  officials  to  act  as  determined  by  the 
place  of  performance:— (I.)  County,  city,  town 
boards,  and  school  officers;  (II.)  courts  and 
judges;  (IIL)  justice  cA  the  peace;  (lY.)  notary 
public;  (V.)  surveyor;  (VI.)  sheriffs  and  con- 
stables; (VII.)  at  execution  and  judicial  sales: 
{a)  real  estate;  (d)  personal  property;  (VIII.)  at 
trustees'  sales;  (IX.)  at  tax  sales.  85 

OIL*    See  MurBS,  4,  Notes  and  Bbiefil 

ORDINANCE.  See  AonON  or  Suit,  1; 
CRnciNAL  Law,  Notes  and  BRnsFs;  Mu- 
nicipal CORFORATIONS. 

PALACE  CAR.    See  Carriers,  4;  Eyi- 

DENCE,  18. 

PARENT  AND  CHILD.  See  Descent 
AND  Distribution,  2,  8. 

PARLIAMENTARY   LAW.    See   Mv* 

NiciPAL  Corporations,  1. 

PARTIES.    See  Action  or  SufT,  t. 

PARTITION.  See  also  Appeal  and  Bb- 
ROR,  1;  Infants,  8. 

The  appointment  of  an  inspector  or  sa 
pervisor  to  divide  water,  keep  up  weirs,  and 
otherwise  oversee  the  property  for  the  Joint 
benefit  of  the  owners,  is  beyond  the  power  of 
the  court  In  a  suit  for  partition  of  a  water 
power;  and  if  partition  in  kind  cannot  be  made 
without  this  the  property  should  be  sold. 
Brown  t.  Cooper  (Iowa)  61 

Notes  and  BRisn. 


Partition;  right  of;  of  water. 
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PARTNERSHIP.    See  also  Contracts,  7. 

Belief  will  not  be  granted  to  either 
party  for  the  settlement  of  a  partnership  which 
was  formed  to  carry  on  an  unlawful  business. 
Chateau  v.  Singla  (Cal.)  750 

PARTY- WALL.   See  also  Easements,  8, 4. 
Notes  and  Brief& 
Party-wall;  prescriptive  right  to  use  of .  894 

PASS.    See  Carriers,  6u 

PENAL  ACTION.    See  Action  or  Suit, 

7. 

PENALTY.     See    also     Constitutional 
Law,  18. 

Notes  and  Briefs. 

See  also  Carriers. 
Penalty;  action  for. 
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PENSIONS. 

Notes  and  Brticfs. 

PeDflions;  congressioDal  regulation  of  charffes 
on  pension  claim.  182 

PLEADING. 

1.  Ad  admission  fn  an  answer,  that  an  in- 
stniment  of  which  profert  is  made  is  a  lease, 
is  insufflcient  to  affect  the  tenor  of  the  instru- 
ment. St.  Joieph  dSt.L,B,  CiKY,6t,  Louis, 
I.  M.  d!8.R  Oo.  (Mo.)  607 

2.  An  admission  by  an  Insurance  orcraniza- 
tion  that  a  certificate  was  issued,  and  its  pay- 
ment into  court  of  the  money  due  thereunder, 
make  it  unnecessary  in  an  action  for  such  in- 
surance to  prove  that  the  certificate  was  regu- 
larly issued,  although  that  fact  is  denied  \y 
other  claimants  of  the  fund  who  are  brought 
io  by  request  of  the  defendant  Eoefi  t.  Su- 
preme Lodge  K.  of  H,  (Cal.)  174 

8.  Fraud,  misconduct,  or  mistake  as  a 
ground  for  setting  aside  an  appraisal  of  lands  du- 
ly made  in  accordance  with  an  agreement,  must 
be  pleaded.  QuM  y.  Atchieon,  T.  dS.  F.E. 
Co.  (Kan.)  77 

4.  An  allegation  that  funds  appropriated 
by  the  city  have  been  expended  is  not  dispensed 
with  in  an  action  to  enjoin  the  contracting  of 
indebtedness  in  excess  of  the  constitutional 
limit,  by  the  rule  that  facts  peculiarly  within 
the  knowledge  of  the  adverse  party  need  not 
be  pleaded.  -  BraeKear  y.  Maditon  (ind.)     474 

6.  A  complaint  which  allegea  that  at  a 
time  and  place  stated  defendant  imprisoned  the 
plaintiff  without  probable  cause  states  a  cause 
of  action.    Nixon  ▼.  Reetee  (Minn.)  606 

PLEDGE,    Bee  also  Corporation8,  7,  8. 

NoTsa  AND  BniBFa 

Pledge;  effect  of  unaccepted  tender  npon. 

287 

POLICE  POWER.  Bee  Intoxicating 
Liquors,  1. 

PONDS.   Bee  Fishebisb,  8,  Nbglisbncr,  8. 

PRESCRIPTION.    Bee  Eabembntb.  I 

PRESIDENTIAL     ELECTORS.     Bee 

ELECTOB8. 

PRINCIPAL   AND   AGENT.    Bee  In- 

BTTBANOB,  1,  2. 

PRINCIPAL  AND  SURETY.  See  also 
Contracts.  Notes  and  Briefs;  Hus- 
band AND  Wife,  4. 

1.  The  liability  of  a  surety  on  a  note  se- 
cured by  mortgage  is  not  affected  by  the  fact 
that  the  mortgage  is  declared  void  as  an  illegal 
preference  under  the  insoWency  laws.  Fred- 
erick Town  8av,  InH,  ▼.  Michadl (t/ld.)        628 

2.  Taking  a  new  note  secured  by  mort- 
gnge  in  lieu  of  other  notes  with  indorsers, 
which  are  surrendered,  discharges  the  liability 
of  the  sureties  oo  the  latter,  slthongh  themor^ 
gnge  is  set  aside  as  an  illegal  preference  under 
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the  insolyency  laws,~at  least  if  the  bolder 
knew  of  the  maker's  insolveucy  when  ibe  traniu 
action  occurred.  id. 

PROFITS.    See  Damages^  6u 

PROHIBITION. 

1.  An  ezcessive  and  nnautborfzed  appli- 
cation of  judicial  force,  although  in  a  cause 
otherwise  properly  cognizable  by  the  court  or 
Judge  in  question,  may  be  preyented  by  prohi- 
bition. State,  St.  Louie,  K.db8.B.  Co.  y.  Wear 
(Mo.)  841 

2.  A  court  of  equity,  no  less  than  a  court  of 
law,  may  be  called  back  within  the  boundarift 
of  its  rightlui  jurisdiction  by  process  of  prohi- 
bition. Id. 

8.  Proceedings  need  not  be  so  entirely 
▼old  as  to  warrant  a  declaration  of  nullity 
upon  collateral  inquiry,  in  order  to  justify  the 
use  of  the  writ  of  prohibition.  Id. 

4.  The  want  of  an  exception  to  an  objeo> 
tionable  order  does  notpreyent  a  writ  of  piobi- 
bition,  where  no  opportunity  to  ezcepi  was  had 
because  the  proceeding  Y92A  ex  parte.  Id, 

6.  Want  of  objeciion  to  the  lack  of  Juris- 
diction is  not  a  barrier  to  prohibition,  w  her* 
the  order  complained  of  was  entered  in  yaca* 
tion,  ex  parte,  and  the  defect  of  jurisdiction  ap- 
pears on  the  face  of  the  papers.  Id. 

6.  An  ex  parte  order  to  a  sheriff  fn  pro- 
ceedings for  the  receiyership  of  a  corporation, 
directing  him  to  seize  property  in  possession  of 
a  new  corporation  which  is  not  a  party  to  the 
proceedings  and  is  not  giyen  an  opportunity  to 
show  cause  against  the  proposed  order,  should 
be  intercepted  by  a  writ  of  prohibition.        Id, 

7.  The  ineligibility  of  a  reoeiyer  who  was 
appointed  cannot  be  ayailable  as  the  ground  of 
a  piohibition,  unless  the  fact  appears  in  sonio 
way  in  the  record  of  the  proceediogsu  Id 

KOTBS  AND  BrIKFSL 

Prohibition;  when  granted. 
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PROSTITUTION.    See  Contracts,  7,  a 

PROXIMATE  CAUSE.     See  also  Neo- 
LioENGB,  4;  Railboads,  8,  4. 

1.  Reasonable  expectation  that  a  certain 
injury  will  follow  certain  neeligeuce  is  essen- 
tial to  make  such  negligeuce  tbe  proximate 
cause  of  the  injury.  Vatie  y.  Chicago,  If.  d 
St.  P.  B.  Oo.  (Wis.)  654 

S.  The  negligence  of  a  conductor  in  fail- 
ing to  stop  a  street  car  when  asked  by  a  sick 
passenger  is  the  proximate  cause  of  an  acci- 
dent to  the  pa<(senger,  who  goes  to  the  door  to 
see  if  she  cannot  get  someone  to  stop  the  csr, 
if  the  passenger's  conduct  is  not  blameworthy. 
MeCann  y.  Newark  dt  S.  0.  R.  Co.  (N.  J.  Err. 
&  App.)  127 

8.  A  current  of  electricity  is  the  proximate 
cause  of  the  death  of  one  whom  it  so  buns 
and  shocks  that  he  loses  strength  and  con- 
sciousness and  thereby  falls  to  the  ground, 
eyen  if  death  mieht  not  haye  ensued  exceyt  for 
the  faa  Atlanta  Coneol.  Street  H.  Co.y.  Omnge 
(Qa.  7» 


PUBUCATlOH^RSCIUTBBiL 


im 


PUBLICATION,    See  ftlao  Nbwspapsbs. 

Publication  "for  six  successive  weeks 
at  least  once  in  each  week,"  under  a  statute  as 
to  giTiog  notice  of  sale  on  foreclosure  of  a 
mortgage  by  adTertisement,  must  be((in  at  least 
forty-two  days  before  the  day  of  sale.  Fin- 
iay$on  t.  Peterson  (N.  D.)  682 

NOTBS  AND  BBIBFfl. 

Publication;  time  for.  688 

PUBLIC  BUILDINGS. 

Notes  akd  Briefs. 

Lease  or  license  of,  for  private  purposes. 

118 

PUBLIC       IMPROVEMENTS.       Bee 

Gravbi.  Roads. 

PUBLIC  LANDS.  See  Husband  ibd 
Wife,  8;  Waters.  7. 

PUBLIC  MONEY. 

1.  The  legislature  cannot  direct  the  use  of 
the  money  of  a  municipal  corporation  to  make 
a  gift  or  pay  a  claim  based  on  a  merely  moral 
or  equitable  obligation,  under  Cat.  Const,  art 
4.  §  81.     Conlin  v.  San  FrancUeo  (Cal.)      762 

2.  The  use  of  county  funds  to  pav  for  the 
treatment  and  cure  of  indigent  inebriates  in  a 
private  •institution,  under  Colo.  Bess.  Laws 
1895,  chap.  74,  does  not  violate  Colo.  Const, 
art.  5,  §  84,  prohibiting  appropriations  to  any 
person  or  corporation  not  under  the  absolute 
control  of  the  state,  since  this  refers  to  state 
money  only,  and  not  to  county  money.  Re 
Hovee  {Co\o.)  8S2 

8.  A  deposit  of  public  moneys  by  a  county 
treasurer  in  a  bank  designated  by  bim  as  a  de- 
pository for  public  funds,  and  which  has  given 
a  bond  to  secure  their  repayment,  is  not  a  loan 
within  the  meaning  of  a  law  making  loans  of 
such  funds  unlawful.  AUibone  ▼.  Ame$  (8. 
D.)  685 

Notes  and  Briefs. 

Public  moneys;  upe  of,  for  religious  socie- 
ties or  private  corporations.  199 

Deposit  of,  in  bank;  liability  of  depositor. 

686 

Use  of,  for  county  purposes.  '  717 

Purposes  for  which  may  be  used;  power  of 
legislature  over  county  funds.  888 

QUARANTINE.    See  Health. 

QUICKSAND.    See  Lateral  Sttffobt.  4. 

RACE  MEETING.  See  Horse  Racing; 
Statutes,  4. 

RAILROAD  RELIEF  ASSOCIA- 
TION.    See  Insurance,  11-18. 

RAILROADS.  See  also  Carriers,  1; 
Masteb  ahd  Servant,  4;  Receivers,  1, 
8-10. 

1.  The  right  of  one  railrosd  company  to 
contrsct  with  another  'in  any  manner  not  in- 
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consistent  with  the  scope,  object,  and  purpose 
of  their  creation  and  management,"  given  by 
Mo.  Rev.  Stat.  1889,  g  2568,  includes  tbe  right 
to  make  an  operating  contract  by  which  one 
company  operates  the  road  of  another.  8k 
Joeeph  i  St.  L.  B.  Co.  w.  8t.  Low,  I.  M.  dt  8, 
R.  Co,  (Mo.)  607 

2.  A  contract  between  railroad  companies, 
although  called  a  lease,  cannot  be  construed  to 
be  a  sublease  or  an  assignment  of  a  railroad 
lease,  which  will  transfer  liability  on  the  cov- 
enants of  the  original  lease,  when  it  does  not 
bind  the  party  acquiring  possession  of  the  road 
to  pay  any  rent  unconditionally,  but  only  to 
pay  out  of  the  earnings  of  the  road,  so  far  aa 
they  will  suffice,  certain  fixed  charges  which 
tbe  original  lessee  had  already  assumed,  and  to 
pay  over  any  surplus  as  directed  by  the  board 
of  directors  of  such  lessee,  wbile  the  latter  re- 
jLalns  all  the  substantial  and  beneficial  interest 
in  the  road.  Id, 

8.  Failure  to  sive  signals  contributes  to  . 
an  injurjr  resulting  from  a  collision  with  a  rail- 
road tram  at  a  crossing,  within  the  meaning  of 
8.  C.  Rev.  Stat.  1808,  S  1692,  when  such  neg- 
lect has  any  share  or  agency  in  bringing  about 
the  disaster,  although  It  was  not  the  efficient 
cause  thereof  and  such  injury  might  have  oc- 
curred if  the  signals  had  been  given.  Wrngg% 
V.  Bouih  Carolina  db  G.  K  Co.  (8.  C.)         191 

4.  Neglect  to  give  signals  of  a  train  at 
crossings,  which  under  S.  C.  Rev.  Stat.  1898, 
§  1692,  will  render  a  railroad  company  liable  for 
a  collision  to  which  such  neglect  contrihutes, 
need  not  be  the  proximate  cause  of  the  injury 
in  order  to  create  such  liability.  Id, 

Notes  and  Briefs. 

Railroads;  validity  of  lease  or  contract  for 
portion  of.  600 

Transfer  of  franchises  and  responsibilities* 

255 

-  Negligence  in  kicking  cars;  violating  law  or 
ordinance.  497 

RATES.    See  Conbtitutiotjll  Law,  18, 19. 

RATIFICATION.    See  Cobtorationb,  8. 

REAL  PROPERTY. 

A  vested  estate  in  the  grandchildren  of 
the  maker  of  a  deed,  subject  to  be  defeated  at 
the  will  of  their  parents,  is  given  when  it 
grants  a  life  estate  to  his  children,  providing 
that  on  the  death  of  each  his  share  shall  go  to 
his  heirs  or  devisees.    Brown  v.  Br<non  (Ghi.) 

816 

RECEIVERS.  See  also  Corporations, 
24;  Creditors'  Bill;  Mortoaqk,  8;  Pro- 
hibition, 6,  7. 

1.  The  president  of  one  railroad  is  ineligi- 
ble to  appointment  as  receiver  of  a  competing 
road,  under  the  Missouri  statutes.  Utate,  St, 
Louie,  K.  dt  8.  B.  Co.  Y.  Wear  (Mo.)  841 

2.  No  temporary  receivership  csn  rigbtlv 
be  set  up  to  last  three  months  without  anord- 
ing  first  a  bearing  to  the  party  whose  posses- 
sion of  property  is  determined  by  such  an  or- 
der. Id, 
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8.  An  ex  parte  order  for  a  receivership  of 
property  hj  a  judge  in  vacation  should  also 
appoint  a  very  early  day  for  the  showing  of 
cause  against  the  order.  State,  8t,  Louie,  K. 
d  8.  EL  Co.  V.  Wear  (Mo.)  841 

4.  An  early  opportunity  to  combat,  and, 
'if  desired,  to  review,  an  ex  parte  appointmeut 
of  a  receiver,  is  contemplated  by  Mo.  Laws 
18d5,  p.  91,  providing  for  an  appeal,  and  the 
very  summary  determination  thereof,  from  any 
•order  refusing  lo  revoke,  modify,  or  change  an 
interlocutory  order  appointing  a  receiver.    Id. 

6.  A  motion  in  vacation  for  the  revocation 
-of  KJi  ex  parte  appointment  of  a  receiver,  which 
was  made  in  vacation,  is  permitted  by  a  rea- 
sonable construction  of  Mo.  Laws  1896,  p.  91, 
providing  for  an  appeal  from  an  order  refusing 
to  revoke  or  change  an  interlocutory  order  ap- 
pointing a  receiver.  Id, 

6.  That  a  receiver  of  a  bank  has  made  a 
partial  distribution  of  the  funds  in  his  bands 
will  not  preclude  one  entitled  to  pursue  funds 
coming  to  the  hands  of  the  receiver  from  relief 
from  an  election  to  treat  the  bank  as  a  debtor, 
where  the  receiver  still  has  in  possession  assets 
largely  exceeding  the  amount  of  the  claim  and 
the  mistake  of  law  may  be  corrected  without 
injury  to  the  trust  estate,  although  the  specific 
•money  is  no  longer  in  the  hands  of  the  re- 
•oeiver.  Standard  Oil  Co.  v.  Eawkine  (C.  C. 
App.  7th  0.)  789 

7.  The  owner  of  commercial  paper  depos- 
ited in  a  bank  under  circumstances  rendering 
its  receipt  a  fraud  may  be  relieved  from  an 
election  made  by  proving  the  claim  as  a  gen- 
eral creditor,  in  ignorance  that  the  better  rem- 
edy of  pursuing  the  proceeds  in  the  hands  of 
the  receiver  of  the  bank  is  permitted  by  the 
law,  where  no  detriment  has  been  occasioned 
by  such  action  to  other  parties,  which  will  cre- 
ate an  estoppel.  Id, 

8.  On  a  claim  by  a  bank  merelv  as  credit- 
or of  a  railroad  company  in  the  nands  of  a 
receiver,  it  cannot  recover  anvtbing  by  reason 
of  a  loan  made  to  a  construction  company,  al- 
though the  latter  owned  all  the  stock  of  the 
railroad  companv,  when  the  court  has  in  its 
bands  for  distribution  onlv  the  assets  of  the 
railroad  company.  McTigne  v.  Maeon  Constr. 
Co.  (Ck.)  800 

9.  The  holder  of  a  ludgment  against  a 
railroad  company,  which  is  entitled  to  priority 
•over  a  mortgage  in  respect  to  the  income  of 

the  road,  is  entitled  to  a  portion  of  the  fund 
sufficient  to  pay  his  Judgment,  produced  by 
the  sale  of  the  corpve  by  a  receiver  appointed 
in  an  action  for  the  foreclosure  of  the  mort- 
gage, where  the  latter  has  applied  a  portion  of 
the  income  more  than  sufficient  to  pay  the 
Judgment  to  betterments  and  to  the  payment 
of  his  own  compensation  and  counsel  fees. 
Oreen  v.  Ooaet  Line  R,  Co.  (Ga.)  806 

10.  Mortgages  upon  a  railway  and  the  in- 
come thereof,  under  which  the  mortgagor  is 
left  in  possession,  are,  as  to  the  income  pro- 
duced before  or  after  the  appointment  of  a  re- 
ceiver in  foreclosure,  subject  to  be  postponed 
in  equity  in  favor  of  a  claim  for  damages  re- 
suitin.fi^  jfrom  a  tort  committed  by  Uie  mortea- 
^r  in  the  operation  of  the  road.  Id, 

11.  A  foreign  receiver  has  a  special  prop- 
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erty  in  assets  delivered  into  his  pnnonniioii  in 
the  jurisdiction  where  he  was  appointed,  whieh 
will  authorize  him  to  maintain  suit  for  their 
recovery  even  against  the  claim  of  domestic 
creditors  who  attach  the  property  after  be  hu 
brought  it  into  the  United  States.  Bobertton. 
V.  Stead  (Mo.)  S03 

12.  A  foreign  receiver  who  has  obtained 
possession  of  property  within  Uie  Jurisdictioa 
o[  the  court  appointing  him  will  be  protected 
in  such  possession  in  any  Jurisdiction  into 
which  he  may  take  the  property.  li, 

KoTES  AND  Briefs. 

Receivers;  validity  of  appointment  of.     846 

Kxhausting  remedies  at  law  as  a  condi- 
tion of  the  right  of  a  Judgment  creditor  to 
procure  a  receivership:— General  rale;  com- 
mon-law writ  must  have  been  sued  out;  ne- 
cessity of  a  return:  remedies  must  be  shown 
to  have  been  exhausted;  irregular  return; 
what  other  remedy  will  bar  a  receivership; 
statutoTv  changes;  supplementary  proceeding: 
effect  of  laches.  S^ 

Rights  of,  in  other  Jurisdiction.  904 

Equitable  lien  on  assets  of.  801 

Priority  of  judgment  for  damages  over  ear 
lier  mortgage  on  assets  of.  807 

RECORD.    See  Appibal  and  Brbor,  2. 

REFERENCE.    See  Appeal  and  £bbob, 
10. 

RELIEF  ASSOCIATION.     See  Insub 

ANCE,  11-13. 

REMAINDERMEN.      See    Action    ob 
Suit,  2;  Inbubanob,  8;  Real  Pbopkr 
TT;  Subrogation 

RESUME.    For   Beeumi  of   Ck)ntent8   of 
Book,  see  865 

RIPARIAN  RIGHTS.    See  Watbbs 

SALE.    See  also  Conflict  of  Laws,  ft. 

1.  An  inspection  by  the  purchaser  does 
not  relieve  the  seller  of  a  specific  kind  of  ma- 
terials from  the  obligation  to  furnish  articles 
of  the  description  specified,  where  the  minda 
of  the  parties  have  not  concurred  in  substitut- 
ing an  inspection  for  the  description.  Colum- 
bian Iron  Worke  d  D,  D,  Co.  ▼.  DougloM  (Hd.) 

108 

2.  A  contract  for  the  purchase  of  steel 
scrap  consisting  of  clippings  and  punching! 
from  the  steel  plates,  angles,  and  beams  of 
United  States  cruisers,  is  not  aatisfled  by  the 
delivery  of  different  materials  which  are  BOt 
cruiser  steel,  no  matter  what  their  quality  or 
chemical  test  may  be.  Id. 

8.  The  difference  in  value  between  the 
price  paid  for  an  article  and  the  market 
value  of  a  substituted  article  subsequently  de- 
livered can  be  sued  for  and  recovered  back. 

Id. 

4.  A  conditional  sale  expressly  declaring 
that  the  title  does  not  pass  until  all  the  pur- 
chase price  is  paid  gives  the  vendor  something 
more  than  a  mere  lien,  and  is  not  within  K. 


Salt— Statutes. 
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M.  act  1889,  requirinff  all  chattel  mortgages  or 
other  instramentfl  ''haTing  the  effect  of  a 
mortgage  or  a  lien"  to  m  recorded.  Max- 
wU  ▼.  Tufts  (N.  M.)  854 

5.  Something  equlTalent  to  an  attorn- 
ment on  the  part  of  a  carrier  to  a  consignee  is 
necessary  to  complete  the  transit  of  eoods  so 
«s  to  prevent  stoppage  in  transitu,    JefrU  v. 

Fitchburg  B,  Oo.  (Wis.)  851 

6.  An  order  by  a  consignee  of  goods  to  a 
carrier  for  the  delivery  thereof  on  payment  of 
freight  charges,  when  left  with  the  carrier, 
•does  not  sive  any  greater  right  than  the  con- 
signee had  as  against  a  claim  of  stoppage  in 
transitu.  Id* 

7.  A  custom  permitting  consignees  to  re- 
move goods  from  a  carriers  custMiy  on  pay- 
ment of  its  charges  elves  no  more  than  the 
Tight  which  any  coDsignee  has,  and  does  not 
make  the  fact  that  goods  are  held  under  that 
custom  a  constructive  delivery  which  will  de- 
feat stoppage  in  transitu.  Id. 

8.  Delivery  of  part  of  a  consignment  of 
^oods  does  not  operate  as  a  constructive  de- 
livery of  the  remainder  so  as  to  defeat  a  stop- 
4>age%'/i  transitu.  Id, 

Notes  akd  Briefs. 

Sales;  conditional;  passing  of  title;  record- 
ing. 854 

Warranty  by  description;  right  to  specific 
thing  bought.  108 

Stoppage  in  transitu,  when  permissible.    858 

dALT.    See  Estoppel,  1;  Landlobd  akd 
Tenant,    3. 

^SAVINGS  BANKS.    See  Banks. 

SCHOOLS.      See      Publio      Buildings. 
Notes  and  Briefs. 

SEARCH  AND  SEIZURE. 

Searching  the  oflQce  of  an  accusea  per- 
^son  with  the  consent  and  aid  of  his  servant  and 
^g:ent  who  was  in  possession,  in  order  to  ob- 
tain evidence  against  the  accused,  is  not  in  vio- 
lation of  the  constitutional  provision  against 
unreasonable  searches;  and  the  taking  away  of 
an  article  found  there,  with  the  consent  of  the 
agent,  is  not  a  "seizure."  State  ▼.  Oriswold 
<Conn.)  227 

Notes  and  Briees. 

Search  and  seizure;  constitutional  protection 
against.  227 

SECRETARY  OF  STATE. 

The  duty  of  the  secretary  of  state  to 
<:ertify  to  the  county  auditors  a  question  pre- 
sented in  a  joint  resolution  of  the  legislature 
under  S.  D.  Laws  1891,  chap.  57,  §  12,  is  not 
limited  to  questions  involving  an  amendment 
of  the  Constitution.  State,  Qrantner,  y.  Thor- 
^an  (S.  D.)  582 

SELF-CRIMINATION.     See  Cbiminal 
Law,  1. 

SHEEP.    See  Contracts,  1 
:88  L.R.  A. 


SHERIFF.    See  also  Officers,  4>d. 

Notes  and  Briefs. 

Sheriffs;  place  at  which  official  acts  of,  may 
be  performed.-  in 

SMALLPOX.    See  Health;  Mandamus. 

SPECIFIC  PERFORMANCE. 

1.  Mortgages  amounting  to  less  than  the 
contract  price  to  be  paid  by  a  purchaser  of 
land,  and  which  can  be  discharged  out  of  the 
purchase  money,  will  not  prevent  specific  per- 
formance of  a  contract  for  the  sale  of  the  land. 
Quitd  V.  Atcfiison  T,  A  8,  F.  B,  Co.  (Kan.)  77 

2.  Specific  performance  ot  a  contract  to 
give  all  one's  property  at  death  to  a  niece  in 
consideration  of  her  living  with  and  taking 
care  of  him  will  not  be  granted  because  of  the 
hardship  that  would  result  therefrom,  where 
he  is  survived  by  a  wife  who  married  him  after 
this  contract  was  made  without  any  knowledge 
of  it.    Owens  y.  McNaUy  {CvX.)  369 

SPENDTHRIFT  TRUST.  See  Hus- 
band AND  Wife,  6-8;  Trusts. 

STATE.    See  Contracts,  10,  12. 

STATUTE  OF  FRAUDS.  See  Con- 
flict OF  Laws,  6;  Contracts,  1-8;  Lf- 
fants.  1. 

STATUTES.  See  also  Constitittional 
Law,  8;  Courts,  8;  Criminal  Law,  4. 

1.  A  reduction  or  change  of  salaries  of 
county  officers  is  not  sufficiently  indicated  by 
the  title  of  an  act  "To  Provide  for  the  Eco- 
nomical Management  of  County  Affairs." 
Anderson  v.  Whatcom  County  (Wash.)        187 

2.  The  title  of  an  act,  *'The  Better  Regu- 
lation and  Restriction  of  the  Sale  of  Intoxicat- 
ing Liquors,"  clearly  covers  provisions  pro- 
viding for  its  enforcement  and  penalties  for  its 
violation,  as  well  as  for  a  remonstrance  against 
the  granting  of  license,  and  conferring  junsdio- 
tion  upon  certain  courts  in  case  of  its  violation. 
State  V.  Oerhardt  (Ind.)  818 

8.  A  provision  for  remonstrances  against 
licenses  to  sell  intoxicating  liquors  which  may 
prevent  granting  them  is  within  the  scope  of 
the  title  of  an  act  "To  Better  Regulate  and  Re- 
strict" such  sales.  Id, 

4.  The  terms  "race"  and  "race  meeting," 
as  used  in  Ind.  act  1896,  ^  2,  without  expressly 
limiting  them  to  horse  racing,  will  not  be  con- 
strued as  extending  the  proyisions  of  the  act  to 
embrace  a  subject  not  expressed  in  the  title, 
which  is  "An  Act  Regulating  Horse  Racing." 
State,  Duensing,  v.  B(^  (Ind.)  218 

5.  A  statute  which  does  not  by  its  title  or 
its  term^  expressly  profess  to  amend  another 
statute,  but  which  has  a  bearing  on  prior  stat- 
utes which  it  may  modify  by  implication,  is 
not  within  Ind.  Const,  art.  4,  g  21,  prohibiting 
the  amendment  of  statutes  by  mere  reference 
to  their  title.    StaU  v.  Qerhardt  (Ind.)        818 

6.  A  provision  that  a  court  shall  hold  its 
sessions  in  the  town  or  city  containing  4,000  or 
more  inhabitants  ether  than  the  county  seat,  in 
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each  of  certain  specified  cooDties,  sufficieotly 
designates  the  place  for  holding  court  if  only 
one  such  place  actually  exists  in  each  county 
specified.     Wood%y.  MeGay  (Ind.)  97 

7.  A  law  establishing  an  additional  court 
for  a  county  does  not  provide  for  the  punish- 
ment of  crimes  and  misdemeanors,  for  chang- 
ing the  venue  in  civil  cases,  or  for  regulating 
county  or  township  business,  within  a  consti- 
tutiooal  provision  forbidding  special  statutes 
upon  such  subjects.  Jd^ 

8.  A  provision  for  civil  remediea  and  pro- 
cedure, as  well  as  criminal  prosecutions  for 
violation  of  other  provisions  of  the  same  stat- 
ute, does  not  make  it  invalid  as  including  more 
than  one  subject  of  legislation,  ^te,  Duens- 
ing,  V.  Hoby  (Ind.)  218 

9.  Either  general  or  special  laws,  as  the 
legislature  may  deem  proper,  can  be  enacted 
respecting  the  preservation  of  fish  and  game  un- 
der Tenn.  Const  art.  11,  J  13,  giving  power 
to  enact  such  laws,  and  adding  that  they  may 
be  enacted  and  enforced  in  particular  counties 
or  geographical  districts  designated  by  the 
general   assembly.      Pet&rt  v.  State  (Tenn.) 

114 
10.  A  statu te  peremptorily  direct! ng m un  ici- 
pal  officers  to  audit  and  pay  a  particular 
claim  without  any  examination  is  in  violation 
of  Cal.  Const,  art.  4,  g  25,  prohibiting  any 
special  or  local  law  regulating  county  and 
township  business,  or  prescribing  powers  and 
duties  in  cities  and  counties,  or  in  any  case 
where  a  general  law  can  be  made  applicable. 
Conliny.aan  PraneUco  (Cal.)  752 

ill.  A  statute  authorizing  county  commis- 
sioners to  appoint  additional  justices  in  pre- 
cincts of  more  than  20,000  inhabitants  does  not 
violate  Colo.  Const,  art  6,  g  28,  requiring  uni- 
formity in  laws  relating  to  courts.  Pueblo 
County  Comra.  v.  Smith  (Colo.)  465 

12.  The  constitutional  provision  against  lo- 
cal or  special  laws  regulating  the  practice  in 
courts  of  justice  is  not  violated  by  including  in 
a  statute  a  provision  for  remedies  both  civil 
and  criminal  in  case  of  its  violation.  State, 
Dvensing,  v.  Boby  (Ind.)  218 

18.  The  word  "may"  in  a  statute  must  be 
held  to  mean  "shall,"  if  this  ia  necessary  and 
eftective  to  uphold  the  statute.  PwUo  County 
Oomre.  v.  Smith  (Colo.)  466 

14.  The  invalidity  of  one  section  of  a  stat- 
ute will  not  invalidate  the  entire  act  if  the  sec- 
tions are  independent    Stater.  Oerhardi{lud.) 

818 

15.  A  court  will  examine  the  history  of  *he 
times  in  construing  a  statute,  so  as  to  relieve 
from  the  mischief  and  accomplish  the  purpose 
of  the  act     State,  Dueneing^  ▼.   Holyy  (Ind.) 

218 

16.  The  doctrine  of  strict  construrMon  of  a 
penal  statute  does  not  apply  to  expand  or  ex- 
tend general  words  used  in  the  bo<ly  of  a  stat- 
ute beyond  the  scope  of  the  title,  so  as  to  make 
the  act  invalid.  Id. 

17.  Statutes  relating  to  the  same  thing  or 
general  subject-matter  are  to  be  construed  to- 
gether, and  are  in  pan  materia,  no  matter 
when  they  were  passed.  State  ▼.  Qerhardt 
(Ind.)  818 

83  L.  R  A. 


18.  An  amendment  of  a  statute  relating  to 
fees  and  salaries  of  officers,  which  was  uncon- 
stitutional as  to  certain  officers  because  it  did 
not  apply  to  aD  the  counties  in  the  stale,  may 
be  made  oya  subsequent  legislature  so  as  to  ei- 
tend  provisions  in  respect  to  those  ofllcers  to 
all  the  counties,  and  thereby  remedy  the  coo- 
stitutional  objections.  Waleh  v.  StaU,  Souln 
(Ind.;  38) 

Notes  akd  Bbisfs. 

Statutes;  construction  of,  against  evasions. 

222 

Changing  salary  of  officers.  137 

Local  or  special  laws  as  to  municipalities. 

75S 

STOCK.    See  Corporationb,  5-16. 

STOPPAGE     IN     TRANSITU.      See 

Salb,  5-8. 

STREET  RAILWAYS.  See  also  Car- 
KIBR8, 7;  Eminent  Domain.  8,  4;  Master 
AKD  Sbbvant,  8;  Pboximate  Cause.  2; 
Tbial,  8.  9. 

1.  A  double  track  in  a  street  for  trolley 
cars  is  not  necessarily  injurious  or  unreason- 
able, either  with  respect  to  public  convenience 
or  private  property.  State,  Rowing,  v.  Tret*- 
ton  Pass.  H  Oo.{U.  J.  Err.  &  App.)  12J> 

2.  An  ordinance  granting  the  right  to  use 
electric  motors  instead  of  horses  for  street  cars, 
without  attempting  to  legalize  the  size  or 
weight  of  the  cars  to  be  used  or  the  speed  at 
which  they  shall  run,  is  not  invalid  on  the 
ground  that  nbuttlng  owners  may  be  injured 
by  the  vibrations  caused  by  the  rapid  running 
of  heavy  cars,  since  the  privileges  granted  are 
capable  of  being  used  without  excessive  or  ud- 
usual  injury  to  abutting  lands.  Id. 

8.  A  stree^railway  company  running  a 
car  past  another  which  is  standing  still  receiv- 
ing or  discharging  passengers  at  the  intersection 
of  streets  must  not  unneceiisarily  expose  pedes- 
trians to  the  danger  of  collision.  Conmlidated 
Traction  Co.  v.  SeoU  (N.  J.  Err.  &  App.)    122 

4.  The  rule  requiring  one  to  look  and 
listen  before  ciosaing  a  railway  track  does  not 
apply  with  equal  force  to  one  crossing  the 
track  of  a  street  railway  in  a  city  street.       Id. 

5.  A  local  passenger  railway  built  alone  a 
turnpike  road  outside  the  limits  of  Baltimore, 
Marvlaod,  under  a  contract  purchasing  the 
privilege  from  the  turnpike  company,  and  for 
which  no  street  franchise  or  concession  of  any 
kind  whatever  has  been  conferred  by  the  city, 
does  not,  upon  the  extension  of  the  limit«  of 
the  city  to  include  a  portion  of  a  road,  become 
a  "street  railway"  within  the  intendment  of 
Maryland  laws  imposing  a  park  tax  of  9  per 
cent  upon  gross  receipts  from  all  sireet-rail- 
way  lines  within  the  city  limits.  Baltimore^. 
Baltimore,  C.  A  B.  M.  Paee.  R.  Co.  (Ud.>  503 

Kotbs  and  Briefs. 

Street  railways;  legislative  regulation  of  rates 
of.  180 

Injury  to  child  by  street  car.  123 

STRUCK  JURY.    See   Consiitutional 
Law,  7,  9. 
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3UBROGATION. 

A  remaindermaD  who  officiously  pays 
taxes  aaseased  to  a  life  tenant  and  for  which 
the  lemaioder  was  not  liable  cannot  be  sub- 
stituted to  the  state's  lien  on  the  life  estate  for 
the  amount  so  paid.  Fergumn  ▼.  Quinn 
^Tenn.)  688 

SUBSCRIPTION.  See  Conflict  of 
Laws,  2;  Corporations.  12-16;  Trial,  2. 

SUBTERRANEAN      STREAM.      See 

Waticrs,  8. 

SURVEYOR. 

Notes  ahd  Briefs. 

Place  at  which  official  acts  of,  may  be  per- 
formed. 92 

7AXES.  See  also  Appropriations;  Con- 
stitutional Law,  16,  17;  Counties.  1, 
2;  Intoxicating  Liquors,  2;  Street 
Railways,  5;  Subrogation. 

1.  Taxes  accruing  during  a  life  estate  are 
liens  on  that  estate  alone,  and  not  on  the  fee  in 

the  property,  where  the  laws  require  them  to 
l)e  assessed  in  the  name  of  the  owner,  and 
jiiake  his  personalty  liable  to  their  payment. 

Ferguson  ▼.  Quinn  (Tenn.)  688 

2.  A  delay  of  several  days  after  a  tax  sale 
^fore  payment  of  the  bid  and  execution  of 
the  deed,  which  is  made  without  any  agree- 
ment or  understanding  for  credit  to  the  pur- 
chaser and  purely  for  the  convenience  of  the 
tax  collector  himself,  does  not  make  the  sale 
Toid.  although  no  resale  is  made,  under  Miss. 
Code  18bO,  ^  527,  providing:  that  "if  the  pur- 
chaser shall  not  immediHtely  pay  .  .  .  the 
-collector  shall  offer  the  land  again."  Judah  y. 
JhoUieraOAXiA.)  481 

Notes  and  Briefs. 

Taxes;  construction  of  tax  laws.  508 

Necessity  of   immediate  payment  on  a  tax 
«ale.  481 

The  effect  on  estates  In  reversion  or  re- 
mainder of  a  tax  sale  during  the  existence  of  a 
life  estate: — (L)  In  general;  (IL)  when  sale 
binds  the  remainderman;  (III.)  when  remain* 
<ler  not  affected;  (IV.)  remedy  of  remainder- 
man when  sale  affects  his  estate.  688 

TELEGRAPHS.  See  also  Damages,  1; 
Libel  and  Slandeb,  2. 

1.  A  condition  in  a  blank  for  a  telegraph 
message  against  any  liability  beyond  the 
amount  paid  for  sending  the  message,  unless 
the  sender  orders  it  repeated,  for  which  one 
half  the  regular  rate  in  addition  is  charged,  is 
valid  and  binding.  Birkett  y.  Western  U, 
Teleg.  Co.  (Mich.)  404 

2.  The  failure  of  a  temporary  operator  to 
connect  his  instrument  with  the  telegraph  line 
for  a  few  hours  is  not  "gross  negligence" 
which  will  make  the  telegraph  company  liable 
for  the  consequent  delay  of  an  unrepealed 
message,  where  there  is  a  yalid  stipulation 
against  liability,  whether  by  negligence  or 
otherwise,  except  for  the  amount  paid  for 
•ending  the  message.  Jd, 

S3L.R.A. 


Notes  and  Briefs. 

Telegraphs;  legislative  regulation  of   rates 
of.  181 

TELEPHONES. 

Notes  and  BsiBPa 
Legislative  regulation  of  rates  of.  181 

TENANTS  IN  COMMON.     See  Cotbh- 

ANCT, 

TENDER.      See  Monet;    MoBTaAGs,   4^ 
Notes  and  Briefs. 

TICKET.    See  Cabbtbrs,  8, 4b 

TIME.    See  Publication. 

TOLL.'  See  Fbbries,  2. 

TOLL  ROADS. 

Notes  and  Briefs. 
Legislatiye  regulation  of  rates  of.  180 

TOMBS.    See  Buriaju. 

TOMBSTONE. 

As  Part  of  Funeral)  Expenses,  see  Exkcutors 

AND  ADMIM8TRATuHS,N0TJ£8  ANDBrUsFS. 

TORT.    See  Case.  1. 

TOWN  HALL.    See  Public  Buildinqs. 
Notes  and  Bribfs. 

TRADEMARK.    See  also  Equitx 

The  term  "Syrup  of  Figs"  cannot  be 
used  as  a  trademark  of  a  medicine  desciibed  as 
the  laxatiye  and  nutritious  juice  of  figs,  since 
it  is  merely  descriptive.  California  Fig  Syr%ip 
Co.  y.  Frederick  Steams  A  Co,  (C.  C.  App.  6th 
C.)  66 

TRESPASS.    See  Constitutional  Ijaw» 
21. 

TRIAL. 

1.  A  statute  proylding  for  a  struck  Jury 
on  demand  of  either  party  does  not  conflict 
with  the  constitutional  right  of  trial  by  iury. 
Lommen  v.  Minneapolis  Gaslight  Go,  (Alinn.) 

487 

Questions  for  eonrt  or  Jur^. 

2.  The  question  of  due  diligence  in  re- 
scinding a  subscription  to  bank  stock  is  for 
the  jury,  where  the  subscriber,  who  liyed  in  a 
state  other  than  that  wherein  the  bank  was 
located,  was  induced  to  make  his  subscription 
by  correspondence,  and  immediately  upon  dis- 
coyering  the  insolyency  of  the  institution 
insisted  that  he  was  not  a  subscriber,  and  sub- 
sequently returned  his  stock,  refused  to  par- 
ticipate in  a  reorganization,  and  brought  suit 
for  a  return  of  his  money.  Netoton  If  at.  Bank 
y.  Newbegin  (C.  G.  App.  8th  C.)  727 

8.  The  question  whether  or  not  waters  are 
inherently  capable  of  use  as  a  common  passage 
for  the  public  is  a  question  of  fact.  I^ew 
England  Trout  d  8.  Club  y.  Matlier  (Vu)    569 
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4.  Negligence  is  a  question  of  law  if  but 
one  conclusion  can  reasonably  be  drawn  from 
undisputed  facts,  but  otherwise  a  question  of 
fact  for  tbe  Jury,  lobey  v.  Burlington,  0.  Jt. 
4b  N.  R.  Co.  (Iowa)  496 

6.  Whether  or  not  looking  with  a  lighted 
match  for  a  place  where  gas  is  leaking  is  neg- 
ligence is  a  question  for  the  Jury.  Fine  Bluff 
Water  dt  L.  Co.  v.  Schneider  (Krk.)  866 

6.  Failure  of  a  track  repairer  to  see  de- 
tached cars  approaching  as  he  steps  close  to 
the  track  from  a  parallel  track  to  avoid  an 
approaching  engine,  and  has  his  attention  di- 
verted by  a  companion's  effort  to  get  a  tool 
from  the  track  in  front  of  the  engine,  cannot 
be  held  negligence  on  his  part  as  a  matter  of 
law.  Tobey  v.  Burlington,  0.  R.  d  N.  EL  Co. 
(Iowa)  496 

7.  Kicking  cars  at  a  speed  of  more  than  6 
miles  an  hour,  In  violation  of  an  ordinance, 
with  no  one  on  or  near  the  end  to  warn  persons 
of  their  approach  or  check  their  speed,  is  neg- 
ligence as  matter  of  law  as  to  an  employee  who 
is  struck  thereby  lust  after  he  steps  from  a 
parallel  track  on  which  he  is  working,  to  avoid 
an  engine.  Id. 

8.  Negligence  of  a  motorman  on  an  elec- 
tric car  and  of  a  boy  nearly  eight  years  old 
struck  by  the  car  a  little  distance  behind  an- 
other standing  car  on  a  parallel  track  are  ques- 
tions for  the  jury,  where  the  testimony  it 
conflicting,  and  the  motorman  admits  that  he 
did  not  have  his  car  under  control,  and  there 
is  evidence  to  show  that  no  bell  or  gong 
was  sounded  and  that  the  boy  did  not  look  for 

'  the  car  before  going  upon  tbe  track.  Con- 
wlidated  Traetwn  Co.  v.  8cott  (N.  J.  Err.  & 
App.)  122 

9.  Tbe  negligence  of  a  girl  on  a  street  car 
In  going  to  the  door  while  the  car  Is  in  motion, 
after  she  has  twice  asked  the  conductor  to  stop 
the  car  because  of  her  sudden  illness,  with  the 
purpose  of  seeing  whether  she  could  not  get 
someone  on  the  street  to  stop  the  car,  is  a 
question  for  the  Jury.  McCann  v.  Newark  dt 
&  0.  R.  Co.  (N.  J.  Err.  &  App.)  127 

Inatmetiona* 

10.  An  instruction  on  the  law  of  vindictive 
damages  is  proper  in  an  sction  for  the  ejection 
of  a  passenger  from  a  street  car,  where  there 
is  evidence  that  the  conductor  used  insulting 
language  In  ejecting  him,  and  was  very  'im- 
polite and  gruff."  Atlanta  Coneol.  Street  R. 
Co.  V.  Keeny  (Ga.)  824 

11.  An  instruction  as  to  a  prospect  of  in- 
creased earnings,  as  well  as  concerning  a 
diminution  of  capacity  to  earn  money  with  in- 
creasing age,  may  properly  be  given  when 
there  is  evidence,  unobjected  to,  as  to  such 
earning  capacity,  although  there  is  no  allega- 

'    tion  concerning  it    Atlanta  Coneol.  Street  R, 
Oo.  V.  OioingB  (Qa.)  798 

12.  Tbemeaningof  the  word  '•contributed" 
need  not  be  explained  by  the  court  to  the  jury 
In  tbe  sbsence  of  any  request  therefor.  Wragge 
V.  South  Carolina  db  O,  R.  Co.  (8.  C.)  191 

13.  If  counsel  in  argument  contends  that 
certain  fscts  did  not  exist  which  have  been 
testified  to  bv  witnesses  of  apparent  intelligence 
and  credibility,  who  are  in  no  way  impeached 
or  contradicted,  tbe  court  should  upon  request 
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instruct  the  Jury  that  such  facts  are  established^ 
Davie  v.  Chicago,  M.  d  St.   P.  R.  Co.  (Wis.) 

654 

Speeial  Terdiet. 

14.  A  special  verdict  In  a  case  where  tbe 
question  whether  or  not  defend  ant's  negligence- 
was  the  proximate  cause  of  plaintiff's  injury  is 
vital  and  sharply  litigated  is  fatally  defective  if 
it  does  not  answer  such  question.  Id, 

15.  A  defect  in  a  special  verdict  in  stating 
that  negligence  was  the  natural,  rather  than 
the  proximate,  cause  of  an  accident,  cannot  be 
supplied  by  reference  to  the  evidence  if  it  is 
conflicting.  Jd. 

Notes  avd  Bkiefa. 

Trial;  constitutionality  of  statute  for  atruck 
jury.  437 

TROLLEY.    Bee  EioincNT  DoMAor.  8,  4. 

TROVER.    See  also  Daxaokb,  4. 
Notes  ahd  Bbisfb. 
Conversion,  what  ia^  250 

TRUSTS.    See  also  Banks,  2, 8;  HuaB4vi> 
AND  WiFB,  6-6:  LnCITATIOR  OF  AcnoHi^ 

Creditors  of  a  person  for  whose  benefit  a 
spendthrift  trust  has  been  established  will  not 
be  permitted  to  reach  tbe  surplus  income  under 
the  provisions  of  the  New  York  statute,  unti] 
the  support  of  his  wife  and  infant  children  has 
been  provided  for.  Wetmore  v.  Wetmore  (N. 
Y.)  70» 

Notes  and  Briefs. 

Trusts;  for  spendthrifts,  rights  of  creditors 
In.  7(» 

TURNPIKE.    See  Conbtitutiokal' Law, 
19;  Corporations,  4. 

USURY. 

A  note  to  a  building  and  loan  association 
stipulating  for  6  per  cent  interest  per  annum, 
and  5  per  cent  premium  per  annum,  la  not 
usurious  under  the  laws  of  Tennessee.  Pioneer 
Sat.  d  L.  Co.  V.  Cannon  (Tenn.)  lit 

Notes  and  Briefs. 

Usurv;  in    renewal    contract   as    affecting 
original  agreement.  628 

VENDOR   AND  PURCHASER.     Sea 

Imburanob,  4. 

VENUE.    See  Action  or  Suit,  8,  4. 

VILLAGE.    See  Courts,  18. 

VOTERS  AND  ELECTIONS.    See  also 
Bonds,  1;  Counties,  5;  Courts,  5,  10; 

Electors;  Municipal  Corporations,  7. 

• 

1.  A  statute  limiting  the  right  of  a  voter 
to  vote  for  part  only  of  the  officers  to  be  chosen 
to  a  cert  sin  office  is  not  in  violation  of  a  con- 
stitutional provision  that  he  shall  be  entitled 
•'to  vote  at  all  elections,"— at  least  in  Pennsyl- 
vania, where  long-continued  inteipretution  of 
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tli«  state  ConstitutloD  baa  sustaiDed  such  stat- 
utes.     Cam,  MeOormiek,  ▼.  Seeder  (Pa.)      141 

2.  The  express  provision  for  limited  TOt- 
ing  in  the  election  of  supreme  court  Judges  and 
certain  other  specified  officers,  made  b^  the 
Pennsylvania  Constitution,  does  not  by  impli- 
cation exclude  the  right  of  the  legislature  to 
adopt  the  same  aystem  in  the  eleciion  of  the 
judges  of  a  new  court  created  by  statute.    Id. 

8.  A  criminal  court  has  no  power  to  re- 
quire ballot  boxes  to  be  opened  for  the  inspec- 
tion of  the  ^nd  jury  under  Mo.  Const,  art 
8i  §  B,  providing  tbat  elections  shall  be  by  bal- 
lot, the  ballots  numbered  in  order  opposite  the 
names  of  voters,  and  tbeelpction  officers  sworn 
or  affirmed  not  to  disclose  how  anv  voter  shall 
have  voted,  unless  required  to  do  so  as  wit- 
nesses in  a  judicial  proceeding,  provided, 
that  in  contested  elections  the  ballots  may  be 
counted,  compared  with  the  list  of  voters,  and 
examined  under  such  safeguards  and  regula- 
tions as  may  be  prescribed  by  law.  Bit  parte 
Arnold  iJAo.)  886 

4.  The  regularity  of  a  political  conven- 
tion held  by  eitner  faction  of  a  party,  when  two 
factions  nominate  candidates  and  certify  tbeir 
nominations  to  the  secretary  of  state,  will  not 
be  inquired  into  by  him,  but  he  will  certify  the 
names  of  the  candidates  nominated  by  each 
convention,  to  the  several  county  clerks. 
Fhelpt  V.  Piper  (JNeb.)  53 

Contests. 

6.  No  one  but  an  elector  can  contest  an 
election  in  Montana.     OiUeepiey.  Dion  {Mont.) 

708 

6.  A  statement  in  an  election  contest, 
which  fails  to  aver  contestant's  qualification 
to  maintain  the  proceeding,  cannot  be  amended 
to  supply  the  omission  after  the  lapse  of  tbe 
time  which  the  statute  allows  for  the  com- 
mencement of  the  proceeding.  Id, 

7.  In  a  special  statutory  proceeding  for 
contesting  an  election,  to  maintain  which  un- 
der the  statute  the  contestant  must  be  an  elect- 
or, an  omission  from  the  record  of  any  aver- 
ment to  show  that  he  is  an  elector  will  be  fatal. 

Id. 

8.  Mere  averment  of  belief  by  a  defeated 
candidate  for  election  to  an  office,  that  a  re- 
count of  votes  will  show  a  majority  for  him, 
is  not  sufficient  to  give  the  court  jurisdiction 
of  the  proceedings,  but  he  must  particularize 
the  facts  from  which  he  draws  his  conclusion. 

Id. 

9.  Amendments  so  radical  as  to  virtually 
Initiate  a  contest  of  election  cannot  be  made  to 
a  statement  which  really  specified  no  grounds 
at  all,  after  the  expiration  of  the  time  allov^ed 
by  statute  for  the  commencement  of  the  pro- 
ceedings. Id, 

NOTBB  AND  BBIEF8. 

Voters  and  elections;  statutes  restricting  the 
Toie  of»an  elector  to  less  than  all  when  several 
officers  are  to  be  chosen  for  the  same  office. 

141 

Election  contest;  tnfflciencj  of  allegations 
or  notice.  706 


•  Sufficiency  of  notice. 
88L.R.A. 
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Power  of  courts  to  require  ballot  boxes  to  be 
produced  or  opened  in  proceedings  other  than 
election  contests.  88&' 

WAREHOUSEMEN.      See      Consiti'u- 
TXONAL  Law,  14. 

WARRANT.    See  Contracts,  13. 

WATERS,    See  also  AA>bal  and  Error, 
1;    BoTiNDAKtBS,    2-4;    Conbtttutional. 
Law,  21,  22;  Cotenants;  Eminknt  Do- 
main, 1;  EviDBNCB,  6;  FiSHEKiBs;  High- 
ways, 2;  Injunction,  6;  Nuibancks,  2,. 
8;  Partition;  Trial,  8. 

1.  The  waters  of  meandered  lakes  and  tbe 
land  covered  by  tbem  are  beld  by  the  state  in 
trust  for  all  the  people,  who  alike  have  benefit 
thereof  in  fishing,  boating,  and  the  like.  Ful- 
ler V.  Shedd  (111.)  146 

2.  Riparian  proprietorship  is  a  property 
rifcht  of  value,  to  which  are  attached  rights  and 
privileges  conferred   by  law,  of  which  the* 
owner  cannot  be  deprived  by  an  illegal  pro- 
ceeding. Id. 

8.  A  riparian  proprietor  does  not  lose  his- 
rights  as  such  by  acquiescing  in  the  drainage 
of  low  marshy  land  and  the  lowering  of  a  lake 
on  which  bis  land  abuts,  by  artificial  agencies, 
where  this  is  for  the  benefit  of  the  riparian 
owners  and  the  land  thus  uncovered  becomes 
theirs.  Prietee  v.  Wieconein  Siate  Land  db  I, 
Co.  (Wis.)  645' 

'4.  Lakes,  whether  large  or  small,  if  they 
are  of  such  size  that  in  making  the  original' 
survey,  they  are  meandered,  are  sutnect  to  the 
same  rule  as  to  riparian  rights.  FuUer  ▼.  Shedd 
(HI.)  146 

6.  The  destruction  of  a  lake  and  the  crea- 
tion of  a  nuisance  thereby  to  the  great  injury 
of  a  riparian  owner  cannot  be  authorized  by 
the  legislature,  although  it  is  acting  under  the 
guise  of  legislating  for  the  public  health,  wheii> 
it  is  done  merely  for  private  purposes  and  for 
the  sole  benefit  of  private  parties.  Priewe  v. 
Wiiconsin  State  Land  A  I.  Co.  (Wis.)         645 

6.  Gradual  recession  of  the  waters  of  a 
meandered  lake  gives  riparian  proprietors  tbe 
right  to  the  new  land  bv  following  the  reces- 
sion of  waters  to  tbeir  edge;  but  a  considerable 
body  of  new  land  suddenly  or  perceptibly 
formed  by  reliction  belongs  to  the  state.  Ful- 
ler V.  Sfiedd  (111.)  146- 

7.  A  survey  of  lands  mostly  covered  with 
water,  within  the  meandered  line  of  a  lake  as 
originally  surveyed  many  years  before,  in 
which  no  fraud  or  mistake  is  alleged  and  when 
slight  changes  in  the  conditions  have  been* 
made,  cannot  be  made  by  tbe  land  department 
and  the  land  therein  patented  to  other  persons, 
thereby  destroying  the  riparian  rights  of  those 
holding  under  the  original  grants.  Id. 

8.  A  subterranean  stream  flowing  in  a 
well-defined  channel  cannot  be  divertra,  pol- 
luted, or  improperly  used  by  the  owner  of  the 
land  through  which  it  flows,  any  more  than  if 
the  stream  ran  upon  the  surface.  Tampa 
Waterworke  Co,  v.  Cline  (Fla.)  876. 

9.  Subsurface  water  without  any  distinct, 
definite,  and  known  channel,  may  be  appro 
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priated  by  the  owoer  of  the  soil  through  which 
it  percolates  or  filters,  and  he  may  dig  into  his 
owD  soil  for  thai  purpose,  although  by  so  do- 
ing the  water  is  entirely  diverted  from  the  land 
of  another  to  which  it  would  naturally  have 
passed.     Tampa  Waterworks  Oo.  y.  OlineQSltL.) 

876 

10.  A  corporation  having  a  charter  and  a 
•contract  for  supplying  a  city  and  its  inhabi- 
tants with  water  does  not  for  that  reason  have 
any  additional  right  to  use  or  appropriate 
water  flowing  in  a  well  defined  stream  through 
lands  of  different  landowners.  Id, 

Notes  AND  Briefs. 

Waters;  ownership  of  land  under  lake.  149 

Subterranean;  rights  in.  8T8 

Damage  by  obstructing  navigation.  648 

Navigable  and  boatable.  689 

Rights  of  riparian  owners;  deprivation  of. 

647 

Legislative  regulation  of  rates  of.  181 

IRTHABVES. 

A  wharf  is  public  so  that  discrimina- 
tion cannot  be  made  between  similar  vessels  in 
using  it  for  a  landing  place,  although  it  is 
-owned  by  a  private  person  and  is  not  at  the 
terminus  of  any  street,  where  it  is  reached  by 
■a  bridge  used  by  the  public  as  a  thoroughfare 
■and  the  owner  conducts  a  general  wharfinger 
business,  under  1  Hill's  (Wash.)  Code,  §  2186, 
■authorizing  the  erection  of  wharves  by  private 
persons  and  a  charge  of  '*  such  rates  as  shall  be 
reasonable."  Barringion  ▼.  Chmmereial  Dock 
Co,  (Wash.)  116 

Notes  ai^d  Briefs. 


Wharves;  right  of  public  use. 
Legislative  regulation  of  rates  of 
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WILLS. 

A  specific  devise  to  children  of  all  tes- 
tator's estate,  real  and  personal,  is  not  restricted 
by  subsequently  describing  bis  estate  as  a  one- 
iialf  interest  in  commttnity  property,  when  it 

^L.R.  A. 


was  in  fact  his  separate  property.    AtcAv. 
Ferguson  (C.  C.  App.  9th  C.)  7» 

WITNESSES. 

1.  A  woman  is  a  competent  wftoess  In  an 
action  against  a  man  whom  she  saes  for  de- 
ceit in  fraudulently  inducing  her  to  contract  a 
void  marriage  with  him.  MarriU  y.  Palmer 
(Vt.)  411 

2.  Inquiry  as  to  the  cost  of  buildings  and 
the  value  of  a  portion  of  the  real  estate  de- 
tached from  the  rest  is  legitimate  croes-eiam- 
ination,  where  the  witness  has  testified  to  the 
value  of  a  farm  including  a  tenement  hoose 
and  wood  tot.  il 

8.  A  foundation  as  to  time,  place,  or  cir 
cumstances  must  be  laid  for  proof  of  contra- 
dictory statements  to  impeach  a  witness. 
Skaggt  v.  MartinsviOe  (Ind. )  781 

4.  The  question  how  many  handwritiDgi 
a  witness  finds  on  pieces  of  paper  which  have 
not  been  in  the  case  may  be  excluded  aa 
raising  a  collateral  issue  on  cross-ezaminatioa 
of  a  witness  to  handwriting.  State  v.  Oris- 
ioold  (Coon.)  227 

6.  An  accused  who  testifies  for  himself  a^ 
his  own  option  subjects  himself  to  cross-ex- 
amination to  the  same  extent  as  other  wit- 
nesses. Id, 

WORKHOUSE.     See  also  iNjUNonoit,  5. 

The  authority  conferred  upon  a  munici- 
pal corporation  to  establish  a  workhouse  does 
not  empower  it  to  select  as  a  workhouse  an  in- 
stitution under  the  control  of  a  religious  so- 
ciety, and  whose  officers  are  in  no  sense  public 
officers,  and  who  cannot  be  required  to  receive 
prisoners  committed  by  the  city  magistrate. 
Farmer  v.  8t.  Paul  (Minn. )  199 

WRIT  AND  PROCESS. 

Notice  to  a  nonresident  defendant  in  a 
divorce  proceeding,  as  required  by  the  state 
statute,  is  sufficient  to  preserve  the  Judgment 
from  collateral  attack  for  absence  of  service  of 
processs.    EiUriihr.  JBdtteliJLad.)  W 
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33  L.  R.  A.  33,  STATE  v.  ROBITSHEK,  60  Minn.  123,  61  N.  W.  1023. 
Prosecution  of  oflenaea  under  mnnlcipal  ordinance*. 

Cited  in  State  v.  Wilson,  109  Iowa,  96,  80  N.  W.  230,  holding  information  for 
violation  of  city  ordinance  may  run  in  name  of  state;  State  v.  Enger,  81  Minn. 
400,  84  N.  W.  218,  holding  statute  authorizing  "any  person"  to  make  complaint  of 
violation  of  city  ordinance  relating  to  sale  of  intoxicating  liquors,  applicable  to 
ordinance  of  city  under  special  charter;  Ex  parte  Fagg,  38  Tex.  Crim.  Rep.  588, 
40  L.  R.  A.  214,  footnote  p.  212,  44  S.  VV.  294,  holding  municipal  ordinance  mak- 
ing it  offense  against  city  to  keep  and  exhibit  gaming  table,  which  is  also  made 
offense  by  statute  against  state,  invalid,  and  referring  particularly  to  annota- 
tion in  33  L.  I^  A.  33;  State  v.  Grimes,  83  Minn.  4G2,  86  N.  W.  449,  holding 
violation  of  city  ordinance  against  keeping  gambling  house  triable  without  jury; 
Ogden  v.  Madison,  111  Wis.  425,  56  L.  R.  A.  510,  87  N.  W.  568,  holding  violation 
of  city  ordinance  against  keeping  house  of  ill-fame  triable  summarily  without 
jury,  although  offense  made  misdemeanor  by  state  statute. 

Cited  in  footnote  to  Judy  v.  Lashley,  57  L.  R.  A.  414,  which  denies  power  to 
make  punishable  by  city  ordinance,  carrying  of  deadly  weapons  made  punishable 
by  state  law. 

33  L.  R.  A.  46,  CABOT  v.  KIXGMAN,  166  Mass.  403,  44  N.  E.  344. 
Eminent  domain)  rigrbt  to  compensation. 

Cited  in  Magee  Furnace  Co.  v.  Com.  166  Mass.  480,  44  N.  £.  610,  holding  remedy 
for  drying  of  well  through  pumping  of  water  from  trench  during  construction  of 
sewer  is  by  action  at  law,  and  not  by  petition  for  assessment  of  damages,  where 
no  land  taken;  McNamara  v.  Com.  184  Mass.  306,  68  N.  E.  332,  sustaining  right 
under  statute,  to  damages  for  draining  of  well  by  act  of  Metropolitan  Water 
Board,  though  located  outside  of  prescribed  boundaries. 

Distinguished  in  Penney  v.  Com.  173  Mass.  510,  73  Am.  St.  Rep.  312,  53  N.  £. 
865,  holding  that  diversion  of  water  supply  caused  by  taking  easement  in  land 
for  sewer,  entitles  owner  to  recover  damage  to  remaining  land. 

lilablllty    for    wYon^s    of   serTanta    and    Independent    contractora. 

Cited  in  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  71  N.  H.  530,  60 
L.  R.  A.  119,  footnote  p.  116,  53  Atl.  807,  holding  party  riuining  heating  plant 
for  owner  of  building  liable  to  lessee  for  damage  from  bursting  of  water  pipe, 
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caused  by  permitting  fires  to  go  out;  Ainsworth  v.  Lakin,  180  Mass.  400,  57  L.  R. 
A.  135,  91  Am.  St.  Rep.  314,  62  N.  E.  746,  holding  owner  of  fire  wall  liable  for 
damage  to  adjoining  owner  from  fall,  after  expiration  of  reasonable  time  for 
removal. 

Cited  in  footnotes  to  Gildersleeve  v.  Hammond,  33  L.  R,  A.  46,  which  holds  one 
excavating  on  own  land  liable  for  injury  to  neighbor's  building  from  caving  in  of 
land;  Bonaparte  v.  Wiseman,  44  L.  R.  A.  482,  which  requires  one  employing  in- 
dependent contractor  to  excavate  near  neighbor's  house  to  notify  neighbor  or  see 
that  contractor  exercises  due  care;  Davis  v.  Summerfield,  63  L.  R.  A.  493,  which 
holds  lot  owner  liable  for  injury  to  adjoining  owner  through  negligent  excavation 
of  such  depth  that  injury  might  reasonably  be  anticipated  though  work  was  done 
by  independent  contractor;  Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co.  40  L.  R.  A. 
345,  which  holds  street  railway  company  liable  for  injury  to  spectator  at  free  ex- 
hibition of  markmanship  given  by  independent  contractor  on  company's  grounds; 
Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285,  which  holds  landlord  liable  for  inde- 
pendent contractor's  negligence  in  putting  in  automatic  fire  extinguisher;  Boomer 
V.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  liability  for  injury  by  fall  of 

bricks  through  negligence  of  independent  contractor  repairing  chimney. 

I 

33  L.  R.  A.  46,  GILDERSLEEVE  v.  HAMMOND,  109  Mich.  431,  67  N,  W.  519. 
Liability  for  removal  of  lateral  aapport  to  neivhbor'a  premises. 

Cited  in  Hemsworth  v.  Cushing,  115  Mich.  94,  72  N.  W.  1108,  holding  where 
lateral  support  gives  way  because  of  weight  of  superstructure,  owner  cannot  re- 
cover damages  because  of  excavation  by  adjoining  proprietor. 

Cited  in  footnotes  to  Cabot  v.  Kingman,  33  L.  R.  A.  45,  which  holds  sewer  com- 
missioners liable  for  injury  to  land  and  building  by  settling  due  to  removal  of 
quick  sagd  in  digging  sewer  trench ;  Davis  v.  Summerfield,  63  L.  R.  A.  493,  which 
holds  lot  owner  liable  for  injury  to  adjoining  owner  through  negligent  excavation 
of  such  depth  that  injury  might  reasonably  be  anticipated  though  work  was  done 
by  independent  contractor. 

33  L.  R.  A.  53,  PHELPS  v.  PIPER,  48  Neb.  724,  67  N.  W.  755. 
Blections)   validity  of  nominationay  bo'vr  determined. 

Cited  in  People  ea  rel.  Hodges  v.  McGaflfey,  23  Colo.  158,  46  Pac.  930,  and  Sims 
V.  Daniels,  57  Kan.  563,  35  L.  R.  A.  150,  46  Pac  952,  holding  officers  charged  with 
duty  of  determining  objections  to  certificates  of  nomination  without  authority  to 
decide  which  of  two  rival  factions  representative  of  party;  Sears  v.  Kincaid,  33 
Or.  220,  53  Pac.  303,  holding  secretary  of  state  without  authority  in  certifying 
nominations  to  pass  upon  their  validity,  or  to  inquire  into  regularity  of  conven- 
tions; State  ex  rel.  Dahlman  v.  Piper,  50  Neb.  36,  69  N.  W.  378,  holding  secretary 
of  state,  in  passing  upon  objections  to  nomination  certificates,  not  confined  to 
merely  formal  matters,  but  may  determine  whether  candidates  nominated  by  con- 
vention represent  party;  Stephenson  v.  Election  Comrs.  118  Mich.  404,  42  L.  R.  A. 
217,  74  Am.  St.  Rep.  402,  76  N.  W.  914,  holding  that,  unless  duty  imposed  by 
statute,  courts  will  not  determine  which  nominees  of  rival  factions  of  party 
deemed  regular;  State  ex  rel.  Cann  v.  Moore,  23  Wash.  287,  62  Pac.  769,  holding 
validity  of  nomination  as  announced  by  convention,  in  absence  of  fraud  and  op- 
pression, cannot  be  determined  by  courts;  Davis  v.  Hambrick,  109  Ky.  284,  51  L. 
R.  A.  673,  58  S.  W.  779,  holding  decision  of  state  executive  committee  of  political 


45-56.]  L.  E.  A.  CASES  AS  AUTHOKITIES.  229 

party  conclusive  as  to  which  of  two  factions  constitute  executive  committee  of 
county. 

Ciiied  in  footnote  to  Covington  v.  BufTett,  47  L.  R.  A.  622,  which  denies  court's 
jurisdiction  to  determine  existence  of  vacancy  in  office  of  senator. 

Distinguished  in  State  ex  rel.  Wolfe  v.  Falley,  9  N.  D.  450,  83  N.  W.  860,  holding 
where  choice  must  be  made  between  certificates  of  nomination  purporting  to  be  by 
same  party  for  same  office,  regularity  may  be  det'^rmined  by  courts. 

Duty  of  ofllcera  to  certify  nomlnatlona. 

Cited  in  State  ex  rel.  Dahlman  v.  Piper,  50  Neb.  36,  69  N.  W.  378,  and  State  ex 
rel  Blydenburg  v.  Burdick,  6  Wyo.  465,  34  L.  R.  A.  850,  46  Pac.  854,  holding 
where  two  factions  of  same  politickl  party  certify  nominations,  both  sets  of  nom- 
inations must  be  certified  by  secretary  of  state,  giving  to  each  political  designation 
given  in  certificate  of  convention;  State  ex  rel.  Dahlman  v.  Piper,  50  Neb.  31,  69 
N.  VV.  378,  holding  supreme  court  has  original  jurisdiction  of  application  for  man- 
damus to  compel  secretary  of  state  to  certify  nominations  to  county  clerks;  State 
ex  rel.  Gillis  v.  Johnson,  18  Mont.  557,  46  Pac.  440,  refusing  to  enjoin  county  clerk 
from  placing  on  official  ballot  nominations  made  by  rival  faction  of  regularly 
called  convention;  Baker  v.  Election  Comrs.  110  Mich.  639,  08  N.  W.  752,  holding 
fusian  ticket  nominated  by  three  party  organizations  not  entitled  to  place  of  dem- 
ocratic party  on  ballot,  on  basis  of  number  of  votes  cast  by  such  party  at  last 
election. 


33  L.  R.  A.  66,  CALIFORNIA  FIG  SYRUP  CO.  v.  FREDERICK  STEARNS  &  CO. 
20  C.  C.  A.  22,  43  U.  S.  App.  234,  73  Fed.  812. 

Protection  of  trade  name. 

Cited  in  Clinton  E.  Worden  &  Co.  v.  California  Fig  Syrup  Co.  42  C.  C.  A.  384, 
102  Fed.  336,  holding  manufacturer  of  medicine  entitled  to  exclusive  use  of  name 
"Syrup  of  Figs;"  Genesee  Salt  Co.  v.  Bumap,  20  C.  C.  A.  30,  43  U.  S.  App.  243, 
73  Fed.  821,  holding  trade-mark  property  cannot  be  acquired  in  word  "Genesee"  as 
applied  to  salt  produced  in  Genesee  valley;  Coffman  v.  Castner,  31  C.  C.  A.  60, 
59  U.  S.  App.  35,  87  Fed.  463,  holding  word  "Pocahontas"  not  subject  of  exclusive 
property  of  coal  company  mining  coal  in  Pocahontas  coal  fields;  Paris  Medicine 
Co.  V.  W.  H.  Hill  Co.  42  C.  C.  A.  231,  102  Fed.  151,  refusing  to  enjoin  use  of  words 
"Bromide  Quinine"  as  infringement  of  trade  name  "Bromo  Quinine"  because  lat- 
ter descriptive  terms. 

Cited  in  footnote  to  Messer  v.  The  Fadettes,  37  L.  R.  A.  721,  which  denies  as- 
signability of  trade  name  of  orchestra. 


FrandalcAt  nae  of  trade  name. 

Cited  in  Garrett  v.  T.  H.  Garrett  &  Co.  24  C.  C.  A.  178,  42  U.  S.  App.  250,  78 
Fed.  477,  holding  use  of  one's  own  name  in  business  may  be  enjoined  if  used  for 
purpose  of  stealing  good  will  of  business  of  another  and  to  perpetrate  fraud  upon 
public. 

Cited  in  footnote  to  Coleman,  B.  &  W.  Co.  v.  Dannenberg  Co.  41  L.  R.  A.  470, 
which  denies  protection  to  trade-mark  for  shoes  falsely  indicating  place  where 
made. 


230         L.  R.  A.  CASES  AS  ATJTHOEITIES,  [33  L.  R.  A 

33  L.  R.  A.  59,  BIENVILLE  WATER-SUPPLY  CO.  v.  MOBILE,  112  Ala.  260,  57 

Am.  St.  Rep.  28,  20  So.  742. 
Injunction  to  prevent  brencb  of  contraet. 

Cited  in  Bienville  Water  Supply  Co.  v.  Mobile,  122  Ala.  648,  26  So.  1028,  holding 
water  company  may  be  restrained  from  cutting  off  water  supply  for  fire  and  mu- 
nicipal purposes  in  violation  of  contract  with  city;  Hendricks  v.  Hughes,  117  Ala- 
594,  23  So.  637,  holding  lessee  of  gin  with  water  power  may  have  lessor  enjoined 
from  erecting  another  gin  near  same  site,  which  will  impair  water  power. 

Cited  in  note  (61  L.  R.  A.  74)  on  enforcement  of  contract  for  municipal  water 
supply. 

33  L.  R.  A.  61,  BROWN  v.  COOPER,  98  Iowa,  444,  6*0  Am  St.  Rep.  190,  67  N.  W. 

378. 
Proper   decree  In   partition. 

Cited  in  Hazen  v.  Webb,  65  Kan.  47,  93  Am.  St.  Rep.  276,  68  Pac.  1096,  holding 
that  judgment  in  partition  of  joint  property,  covered  by  many  conflicting  liens, 
may  make  any  order  as  to  sale  of  property  in  satisfaction  of  liens  required. 

Validity  of  parol  partition  of  -water  rlirl&t«. 

Cited  in  Forrest  Mill  Co.  v.  Cedar  Falls  Mill  Co.  103  Iowa,  639,  72  N.  W.  1076, 
holding  that  one  claiming  imder  parol  partition  of  water  rights,  has  burden  of 
proving  such  partition. 

33  L.  R.  A.  66,  BULLARD  v.  MIERICAN  EXP.  CO.  107  Mich.  695,  61  Am.  St. 

Rep.  358,  66  N.  W.  551. 
Carrlera)  dntlea  of  ezpreaa  companiea. 

Cited  in  note  (33  L.  R.  A.  67)  on  duty  as  to  delivery  and  collection  of  packages 
by  express  company. 

33  L.  R.  A.  69,  FISHER  v.  WEST  VIRGINIA  &  P.  R.  00.  42  W.  Va.  183,  24  S. 

E.  570. 
Rallroada)   dnty  to  Intoxicated  paaaengrer. 

Cited  in  Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H.  620,  64  L.  R.  A.  959,  50  Atl. 
103,  holding  railroad  receiving  intoxicated  person  as  passenger  imder  obligation  to 
exercise  due  care  to  prevent  him  falling  from  train. 

Cited  in  footnotes  to  Bageard  v.  Consolidated  Traction  Co.  49  L.  R.  A.  424, 
which  denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be  intoxi- 
cated, while  going  towards  back  of  station,  after  being  helped  to  front,  where  way 
open  to  street;  Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  56  L.  R.  A.  580,  which  de- 
nies liability  to  drunken  passenger  ejected  at  station  where  ticket  expires,  for 
injuries  in  attempting  to  re-enter  train ;  Kom  v.  Chesapeake  &  O.  R.  Co.  63  L.  R. 
4.  ^73,  wh'ch  holds  ecrductor  not  negligent  in  ejecting  a  short  distance  from  the 
station,  for  refusal  to  pay  fare,  one  who,  while  apparently  intoxicated,  was  able 
to  walk  and  converse  intelligently. 
Care  required  of  intoxicated  peraona. 

Cited  in  South  Chicago  City  R,  Co.  v.  Dufresne,  200  111.  464,  65  N.  E.  1075, 
holding  that  voluntary  intoxication  does  not  excuse  from  exercise  of  such  care  as 
reasonably  expected  from  one  sober. 

Cited  in  note  (40  L.  R.  A.  131)  on  intoxication  as  aflfecting  negligence. 
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Ijlnblltty  of  earrier  for  injury  to  paMenser. 

Cited  in  footnotes  to  Southern  P.  Co.  v.  Tarin,  54  L.  R.  A.  240,  which  holds  car- 
rier liable  for  injury  to  unwarned  passenger  in  car  left  standing  till  undermined 
by  freshetkj  Southern  R.  Co.  v.  Hobbs,  63  L.  R.  A.  68,  which  holds  carrier  liable 
to  partially  blind  passenger  carried  beyond  her  station  without  having  reasonable 
opportunity  to  alight,  despite  conductor's  promise  to  assist  her. 

Mlaleadlngr  tnatrnctlona. 

Cited  in  Price  v.  Chesapeake  &  0.  R.  Co.  46  W.  Va.  543,  33  S.  E.  265,  holding 
instruction  correctly  stating  legal  proposition,  but  so  abstract  as  to  mislead  jury 
in  applying  it  to  facts  of  case,  reversible  error. 

33  L.  R.  A.  77,  GUILD  v.  ATCHISON,  T.  &  S.  F.  R.  CO.  67  Kan.  70,  67  Am.  St. 
Rep.  312,  45  Pac.  82. 
Second  appeal  in  Downey  v.  Atchison,  T.  &  S.  F.  R.  Co.  60  Kan.  499,  67  Pac.  101. 
SpecillQ  performance!  encnmbrances. 

Cited  in  Maryland  Constr.  Co.  v.  Kuper,  90  Md.  642,  45  Atl.  197,  holding  en- 
cumbrance or  defective  title  not  obstacle  to  specific  performance  of  contract  to 
convey,  if  title  perfected  by  time  for  conveyance  under  contract;  Hudson  v.  Max 
Meadows  Land  &  Improv.  Co.  97  Va.  346,  33  S.  E.  686,  holding  vendee's  bill  for 
specific  performance  of  contract  to  convey  not  bad  because  it  shows  encumbrances 
outstanding  and  asks  for  clear  title. 

Revocation  of  agreement  to  arbitrate* 

Cited  in  Harrison  v.  Hartford  F.  Ins.  Co.  112  Iowa,  80,  83  N.  W.  820,  holding 
abandonment  of  agreement  to  arbitrate  shown  by  commencement  of  action  after 
disagreement  of  appraisers,  and  failure  to  choose  umpire. 

Cited  in  footnote  to  Union  Ins.  Co.  v.  Central  Trust  Co.  44  L.  R.  A.  227,  which 
holds  deposit  to  secure  payment  of  award  forfeited  on  revocation  of  arbitration. 

33  L.  R.  A.  83,  FIRST  NAT.  BANK  v.  GARLAND,  109  Mich.  515,  63  Am.  St. 

Rep.  597,  67  N.  W.  559. 
Validity  of  foreign  Jndrments. 

Cited  in  Van  Norman  v.  Gordon,  172  Mass.  680,  44  L,  R.  A.  841,  70  Am.  St.  Rep. 
304,  53  N.  E.  267,  holding  foreign  judgment  entered  upon  warrant  of  attorney  run- 
ning to  "any  attorney  of  any  court  of  record"  conclusive  in  absence  of  fraud. 

Cited  in  footnote  to  Crim  v.  Crim,  54  L.  R  A.  502,  which  holds  judgment,  valid 
where  rendered,  against  nonresident  on  judgment  note  with  power  of  attorney, 
entitled  to  full  faith  elsewhere. 

33  L.  R.  A.  86,  HARRIS  v.  STATE,  72  Miss.  960,  18  So.  387. 
ProeeedlniT*  nnder  limited  and  special  Jnrladlctlon. 

Cited  in  Lester  v.  Miller,  76  Miss.  317,  24  So.  193,  holding  order  of  local  option 
election  by  board  of  supervisors  void,  because  record  fails  to  show  petition  signed 
by  one  third  of  qualified  electors  of  county;  Com.  ex  rel.  Rasmus  v.  Brower,  7  Pa. 
Dist.  R.  265,  20  Pa.  Co.  Ct.  407,  9  Kulp.  318,  holding  commitment  by  justice  of 
peace  for  statutory  rape,  upon  warrant  issued,  and  hearing  held,  outside  township, 
invalid. 

Cited  in  footnote  to  Woods  v.  McCay,  33  L.  R.  A.  97,  which  sustains  right  to 
have  court  sit  a.t  places  other  than  county  seats. 
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Cited  in  note  (33  L.  R.  A.  85)  on  power  of  ofiScials  to  act,  as  determined  by 
plaoe  of  performance. 
Constmctlon  of  statutes  and  eontracts. 

Cited  in  Rogers  v.  Galloway  Female  College,  64  Ark.  633,  30  L.  R.  A.  639,  44 
S.  W.  454,  holding  meaning  of  subscription  paper,  determined  with  reference  to 
subject-matter  and  circumstances  calling  for  application  to  subject;  Glenn  v.  Cald- 
well, 74  Miss.  54,  20  So.  152,  by  Whitfield,  J.,  dissenting,  who  holds  primary  test 
in  determining  meaning  of  words  in  statute  found  in  context  and  subject-matter. 

33  L.  R,  A.  97,  WOODS  v.  McCAY,  144  Ind.  316,  43  N.  E.  269. 

Referred  to,  for  facts,  in  Barr  v.  State,  148  Ind.  425,  47  N.  E.  829. 
Constitutionality  of  local  or  special  lavrs. 

Cited  in  Jackson  County  v.  State,  147  Ind.  487,  46  N.  £.  908,  holding  passage 
of  local  law  by  legislature  conclusive  that  general  law  not  applicable;  Indian- 
apolis v.  Navin,  151  Ind.  155,  41  L.  R.  A.  343,  47  N.  £.  525,  holding  whether 
regulation  of  street  railway  fares  can  or  cannot  be  attained  by  general  law,  ques- 
tion for  legislature  to  determine;  To^vnsend  v.  State,  147  Ind.  634,  37  L.  R.  A. 
299,  62  Am.  St.  Rep.  477,  47  N.  E.  19,  holding  determination  of  legislature,  that 
burning  of  flambeau  lights  is  waste  of  natural  gas,  and  its  prohibition  necessary, 
conclusive  upon  courts;  Legler  v.  Paine,  147  Ind.  194,  45  N.  £.  604,  holding 
statute  grading  compensation  of  officers  according  to  fees  collected  by  them,  not 
unconstitutional  because  local  or  special  legislation;  Pittsburgh,  C.  C.  A  St.  h. 
R.  Co.  V.  Montgomery,  152  Ind.  8,  71  Am.  St.  Rep.  301,  49  N.  E.  682,  holding 
employer's  liability  act  not  in  conflict  with  constitutional  prohibitions  against 
local  or  special  laws  regulating  practice  in  courts;  Pittsburgh,  C.  C.  ft  St.  L. 
R.  Co.  V.  Montgomery,  152  Ind.  8,  71  Am.  St.  Rep.  301,  49  N.  E.  582,  holding 
employer's  liability  act  not  in  conflict  with  constitutional  provision  requiring 
laws  to  be  general  and  imiform  in  operation. 
Place  of  performance  for  official  acts. 

Cited  in  note  (33  L.  R.  A.  87)  on  power  of  officials  to  act,  as  determined  by 
place  of  performance. 

33  L.  R.  A.  99,  HEIRONIMUS  v.  SWEENEY,  83  Md.  146,  55  Am.  St.  Rep.  333, 

34  Atl.  823. 
Corporations  I  rlsbt  to  question  acts  nltra  vires. 

*  Cited  in  Hagerstown  Mfg.  Min.  ft  Land  Improv  Co.  v.  Keedy,  91  Md.  438,  46 
Atl.  965,  holding  assignee  of  mutual  benefit  society  not  entitled  to  maintain 
action  for  rescission  of  purchase  of  land  by  society  in  excess  of  powers;  Black 
V.  First  Nat.  Bank,  96  Md.  429,  54  Atl.  88,  upholding  right  of  national  bank 
to  recover  on  note  transferred  to  it  by  pledgee  as  collateral  to  note  discounted  by 
it  for  such  pledgee,  even  though  transaction  be  considered  as  sale  instead  of 
discount. 

33  L.  R.  A.  103,  COLUMBIAN  IRON  WORKS  ft  DRY  DOCK  CO.  v.  DOUGLAS, 
84  Md.  44,  57  Am.  St  Rep.  362,  34  AtL  1118. 

33  L.  R.  A.  107,  VICTOR  G.  BLOEDE  CO.  v.  BLOEDE,  84  Md.  129,  57  Am.  St. 

Rep.  373,  34  Atl.  1127. 
Corporations  I   by-lavrs  restrlctlnar  transfer  of  shares. 

Cited  in  footnotes  to  Spurgeon  v.  Santa  Ana  Valley  Irrig.  Co.  39  L.  R.  A. 
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701,  which  holds  purchaser  at  sale  of  delinquent  stock  for  assessments  not  af- 
fected by  by-law  restricting  transfers;  Ireland  v.  Globe  Mill.  &  Reduction  Co. 
38  L.  R.  A.  209,  which  holds  contract  by  proposed  stockholder  to  offer  stock  to 
corporation  before  offering  to  other  purchaser  not  binding;  Carter  v.  Producers' 
Oil  Co.  39  L.  R.  A.  100,  which  holds  right  of  member  of  limited  partnership  to 
purchase  additional  shares  limited  by  rule  requiring  re-election  to  membership 
as  to  such  shares. 

33  L.  R.  A.  110,  AYLSWORTH  v.  CURTIS,  19  R.  I.  517,  61  Am.  St.  Rep.  785, 

34  Atl.  1109. 
"Wlietlier  statute  remedial  or  penal. 

Disapproved  in  effect  in  Baker  Wire  Co.  v.  Chicago  &  N.  W.  R,  Co.  106  Iowa, 
243,  76  N.  W.  665,  holding  statute  authorizing  recovery  of  treble  damages  for 
overcharges  exacted  on  freight  shipments,  is  penal  in  nature. 

33  L.  R.  A.  112,  PIONEER  SAV.  &  L.  CO.  v.  CANNON,  96  Tenn.  599,  54  Am. 
St.  Rep.  858,  36  S.  W.  386. 

La'wa    Impalrlnar   obllarAtlon   of   contraet. 

Cited  in  footnote  to  Smoot  v.  People's  Perpetual  Loan  &;  Bldg.  Asso.  41  L.  R. 
A.  589,  which  sustains  retroactive  statute  relieving  from  usury  all  contracts 
with  loan  associations. 

Disapproved  in  Bedford  v.  Eastern  Bldg.  &.  L.  Asso.  181  U.  S.  243,  45  L.  ed. 
845,  21  Sup.  Ct.  Rep.  597,  holding  subscription  to  stock  in  building  and  loan 
association  and  application  for  loan,  constitute  contract,  which  cannot  be  in- 
validated by  subsequent  legislation. 

Bllect  of  local  lauvs  upon  eontracts  to  be  performed  In  another  atate. 

Cited  in  Eastern  Bldg.  &  L.  Asso.  v.  Bedford,  88  Fed.  12,  and  Caesar  v.  Capell, 
83  Fed.  410,  holding  contract  with  foreign  corporation  for  loan  providing  for 
payment  in  foreign  state,  not  within  statute  prohibiting  foreign  corporation 
**doing  business"  before  filing  copy  of  charter;  Neal  v.  New  Orleans,  Loan,  Bldg. 
&  Sav.  Asso.  100  Tenn.  614,  46  S.  W.  755,  holding  contract  for  loan  with  foreign 
building  and  loan  association  having  no  office  in  this  state,  not  invalid  under 
statute  requiring  foreign  corporations  to  file  copy  of  charter  with  secretary  of 
state;  Manship  v.  New  South  Bldg.  &  L.  Asso.  110  Fed.  859;  Mcllwaine  v.  El- 
lington, 55  L.  R.  A.  955,  49  C.  C.  A.  453,  111  Fed.  584;  Eastern  Bldg.  &  L.  Asso. 
y.  Bedford,  88  Fed.  17, — holding  laws  against  usury  cannot  affect  validity  of 
contract  made  in  another  state,  and  by  its  terms  to  be  performed  there. 

Cited  in  footnotes  to  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  57  L.  R.  A. 
793,  which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured 
by  mortgage  on  land  in  state,  determined  by  local  law;  Floyd  v.  National  Loan 
&  Invest.  Co.  54  L.  R.  A.  536,  which  holds  contract  with  fo«'eign  loan  association 
not  within  exemption  of  domestic  associations  as  to  usury  unless  in  conformity 
to  local  law. 

Cited  in  notes  (55  L.  R.  A.  950)  on  whether  lew  rei  aitcB  with  respect  to  in- 
terest and  usury  necessarily  controls  in  action  to  foreclose  real  estate  mortgage; 
(62  li.  R.  A.  65)  on  conflict  of  laws  as  to  interest  and  usury. 

XJsnrT  In  bnlldlnflr  and  loan  contracts. 

Cited  in  Counselman  v.  Holston  Nat.  Bldg.  &  L.  Asso.  97  Va.  262,  33  S.  B. 
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603,  holding  building  and  loan  contract  providing  for  payment  of  premium  io 
addition  to  legal  rate  of  interest,  not  usurious;  Allen-West  Ck>mmission  Co.  v. 
Carroll,  104  Tenn.  500,  58  S.  W.  314,  holding  contract  for  loan  made  in  foreign 
state,  at  rate  of  interest  in  excess  of  local  rate,  not  presumptively  usurious. 

Cited  in  footnotes  to  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley, 
68  L.  R.  A.  816,  which  holds  exaction  of  monthly  premium  which,  with  interest, 
exceeds  legal  rate,  unauthorized;  Gray  v.  Baltimore  Bldg.  &  L.  Asso.  54  L.  R  A 
217,  which  holds  percentage  payable  to  loan  association  indefinitely  usurious 
though  called  "premium;"  Pacific  States  Sav.  L.  &  Bldg.  Co.  v.  Hill,  56  L.  R.  A 
163,  which  holds  requirement  that  borrower  bid  for  stock  and  pay  dues  on  same, 
device  to  cover  usury;  Borrowers'  &  I.  Bldg.  Asso.  v.  Eklund,  52  L.  R.  A.  637, 
which  requires  strict  adherence  to  mode  fixed  by  statute,  exempting  loan  associa- 
tions from  usury  laws. 

Distinguished  in  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  80  Miss.  422. 
57  L.  R.  A.  796,  31  So.  840,  holding  contract  for  loan  by  foreign  building  and 
loan  association  upon  real  estate  in  Mississippi,  subject  to  usury  laws  of  that 
state. 
Appllcsatlon  of  ■toclc  payments  upon  bulldlns  and  ICMin  eontract. 

Cited  in  Post  v.  Mechanics'  Bldg.  &  L.  Asso.  97  Tenn.  415,  34  L.  R.  A.  204. 
37  S.  W.  216,  holding  borrowing  member  of  building  and  loan  association  not 
entitled,  in  case  of  insolvency,  to  have  payments  on  stock  credited  on  loan. 

33  L.  R.  A.  114,  PETERS  v.  STATE,  96  Tenn.  682,  36  S.  W.  399. 
Fisli  and  flrame  la^wa. 

Cited  in  State  v.  Theriault,  70  Vt.  624,  43  L.  R.  A.  293,  67  Am.  St.  Rep. 
695,  41  Atl.  1030,  holding  statute  prohibiting  riparian  o^vner  for  three  years, 
from  fishing  in  brook  flowing  through  his  land,  and  making  same  public  waters 
for  five  years  longer,  not  unconstitutional;  Payne  v.  Sheets,  75  Vt.  342,  55  Atl. 
656,  holding  one  having  right  to  shoot  on  land,  entitled,  though  not  the  owner, 
to  maintain  action,  under  statute,  for  penalty  imposed  for  entering  land  with 
intent  to  shoot. 

Cited  in  footnote  to  State  v.  Parker,  35  L.  R.  A.  279,  which  holds  deer 
roaming  over  wooded  park  subject  to  operation  of  game  laws. 

Cited  in  notes  (60  L.  R.  A.  509)  on  right  to  fish;  (39  L.  R.  A.  584,  591)  on 
governmental  control  over  right  of  fishery. 

Validity  of  special  la^vr. 

Cited  in  Sibley  v.  State,  107  Tenn.  519,  64  S.  W.  703,  holding  statute  pro- 
hibiting maintenance  of  dam  in  specified  river  of  single  county,  invalid. 

33  L.  R.  A.  116,  BARRINGTON  v.  COMMERCIAL  DOCK  CO.  15  Wash.   170, 

45  Pac  748. 
Dlacrtnttnatlon  In  nae  of  ^whairves. 

Approved  in  West  Coast  Naval  Stores  Co.  v.  Louisville  ft  N.  R.  Co.  57  C.  C.  A 
675,  121  Fed.  649,  denying  right  of  railroad  company  building  wharf  out  into 
deep  waters  of  harbor,  to  permit  certain  vessels  to  use  same  exclusively. 

33  L.  R.  A.  118,  STATE  ex  rel  SCOTT  v.  HART,  144  Ind.  107,  43  N.  E.  7. 
PoTvera  of  ofllctal  boards  of  political  dl-vlslona  of  state. 

Cited  in  Myers  v.  Gibson,  147  Ind.  454,  46  N.  E.  914,  holding  county  oommis- 
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sioners  without  authority  to  submit  disputed  claims  against  county  to  arbitra- 
tion; First  Nat.  Bank  v.  Adams  School  Twp.  17  Ind.  App.  380,  46  N.  E.  832, 
holding  school  township  trustee  without  authority  to  bind  township  by  pur- 
chase of  "reading  circle  books,"  although  alleged  to  be  "suitable  and  necessary" 
for  schools;  Jay  County  v.  Fertich,  18  Ind.  App.  6,  46  N.  E.  699,  holding  stat- 
ute charging  county  commissioners  with  duty  of  preventing  spread  of  contagious 
diseases  not  authority  for  furnishing  medical  attendance,  nursing,  and  clothing 
to  family  afflicted  with  smallpox;  McCollom  v.  Shaw,  21  Ind.  App.  68,  51  N.  E. 
488,  holding  contract  of  county  commissioners,  allowing  member  compensation 
for  superintending  repair  of  county  property,  when  board  not  in  session,  invalid; 
Carroll  County  v.  Pollard,  17  Ind.  App.  479,  46  N.  E.  1012,  holding  allowance 
made  by  court  to  which  change  of  venue  taken,  to  attorneys  employed  by  county 
to  assist  in  criminal  prosecution,  not  binding  on  county,  notwithstanding  ap- 
pearance of  conmiissioners  to  contest  allowance;  Muncie  Natural  Gas  Co.  v.  Mun- 
cie,  160  Ind.  104,  60  L.  R.  A.  828,  66  N.  £.  436,  upholding  power  of  munici- 
pality to  stipulate  as  to  maximum  rates  for  natural  gas  at  time  it  permits  com- 
pany to  lay  pipes  in  street. 

Cited  in  footnotes  to  Dahnke  v.  People,  39  L.  R,  A.  197,  which  denies  county 
board's  power  to  assign  rooms  in  courthouse  to  different  judges  of  courts  of 
record;  Sugar  v.  Monroe,  59  L.  R.  A.  723,  which  denies  right  to  permit  use  of 
school  building  for , theatrical  performances  as  business. 

Cited  in  notes  (33  L.  R.  A.  118)  on  lease  or  license  of  public  buildings  for  pri- 
vate purposes;  (35  L.  R.  A.  737)  on  right  of  municipality  to  be  part  owner  of 
property. 

33  L.  R.  A.  122,  CONSOLIDATED  TRACTION  CO.  v.  SCOTT,  68  N.  J.  L.  682, 
65  Am.  St.  Rep.  620,  34  Atl.  1094. 

DatF  of  street  ralliTay  at  croasingr* 

Cited  in  Roberts  v.  Spokane  Street  R.  Co.  23  Wash.  333,  54  L.  R.  A.  188,  foot- 
note p.  184,  63  Pac.  506,  holding  company  not  free  from  negligence  per  se  in 
having  cars  meet  at  busy  street  crossing  while  running  at  rate  of  2V2  miles  an 
hour;  Burian  v.  Seattle  Electric  O.  26  Wash.  612,  67  Pac.  214,  holding  omis- 
sion to  sound  gong  at  crossing  sufficient  to  raise  question  of  negligence  for  jury; 
Atlantic  Coast  Electric  R.  Co.  v.  Rennard,  02  N.  J.  L.  777,  42  Atl.  1041,  hold- 
ing that  trolley  car  and  stage  approaching  same  point  owe  equal  duty  to  exer- 
cise reasonable  care  for  safety  of  themselves,  and  of  each  other. 

Cited  in  footnotes  to  Chicago  City  R.  Co.  v.  Tuohy,  58  L.  R.  A.  270,  which 
denies  right  to  run  electric  car  at  speed  incompatible  with  lawful  and  customary 
use  of  street  by  others;  Smith  v.  Union  Trunk  Line,  45  L.  R.  A.  169,  which 
holds  running  two  cable  cars  past  each  other  at  much  frequented  crossing 
without  signal,  gross  negligence. 

Injuries  to   children  by  street   ears. 

Cited  in  footnotes  to  Sample  v.  Consolidated  Light  &  R-  Co.  67  L.  R,  A.  186, 

which  requires  high  degree  of  care  from  motorman  to  prevent  injury  to  small 

children;  Rack  v.  Chicago  City  R.  Co.  44  L.  R.  A.  127,  which  denies  negligence 

of  gripman  in  failing  to  slacken  speed  of  car  on  seeing  boys  standing  in  front 

of  car  12  feet  from  track. 
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Degrree  of  care  required  of  cblldren. 

Cited  in  Fitzheniy  v.  Consolidated  Traction  Co.  «4  N.  J.  L.  677,  46  Atl.  603, 
and  Brady  v.  Consolidated  Traction  Co.  63  N.  J.  L.  26,  42  Atl.  1054,  holding 
child  of  nine  years  running  in  front  of  trolley  car  seen  approaching  negligent; 
Boyer  v.  Northern  P.  Coal  Co.  27  Wash.  711,  68  Pac.  348,  holding  whether  boy 
of  fourteen  years  negligent  in  getting  between  cars  to  operate  brakes,  question 
for  jury;  Kelly  v.  Consolidated  Traction  Co.  62  N.  J.  t.  518,  41  Atl.  686,  hold- 
ing where  boy  attempted  to  board  electric  car  on  side  barred,  and  car  started 
before  he  was  fully  on,  questions  of  defendant's  negligence  and  plaintiff's  con- 
tributory negligence  for  jury. 

DatF  to  look  and  listen  at  ralliray  croaalner. 

Cited  in  Dennis  v.  North  Jersey  Street  R  Co.  64  N.  J.  L.  442,  45  Atl.  807. 
holding  driver  of  wagon  failing  to  stop  at  street  railway  crossing,  and  look  or 
listen  for  approaching  car,  not  negligent;  Illinois  C.  R.  Co.  v.  Jones,  37  C.  C.  A. 
120,  95  Fed.  383,  holding  negligence  of  boy  of  seven  years,  driving  wagon*  with 
adult,  across  railroad,  without  looking  for  train,  question  for  jury;  Consolidated 
Traction  Co,  v.  Haight,  59  N.  J.  L.  581,  37  Atl.  135,  holding  not  duty  of  driver 
of  vehicle  using  car  track  to  look  behind  from  time  to  time  and  listen,  so  as  to 
turn  out  in  time  to  enable  car  to  pass  without  slackening  speed;  Moore  v.  St. 
Louis  Transit  Co.  95  Mo.  App.  737,  holding  attempt  to  cross  street  car  track 
without  looking  in  direction  from  which  car  has  just  passed,  not  contributory 
negligence,  where  time  between  cars  known  to  be  from  three  to  twenty  minute^: 
Ames  V.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  662,  95  N.  W.  161  (dis- 
senting opinion),  majority  holding  attempt  to  cross  street  car  tracks  after  line 
of  covered  wagons  has  passed  between  one  and  track,  without  looking  for  ap- 
proaching car,  negligence. 

Cited  in  footnotes  to  Hoelzel  v.  Crescent  City  R,  Co.  38  L.  R.  A.  708,  and 
Tesch  V.  MiVwraukee  Electric  R.  &  Light  Co.  53  L.  R.  A.  618,  which  require- 
pedestrian  to  stop,  look,  and  listen  before  crossing  electric  railway  track;  Kansa-^ 
City-Leavenworth  R.  Co.  v.  Gallagher,  64  L.  R.  A.  344,  which  sustains  right  of 
one  about  to  cross  street  car  tracks  to  assume  that  car  is  running  at  lawful 
speed  and  is  under  control;  Evansville  Street  R.  Co.  v.  Gentry,  37  L.  R.  A.  37S, 
which  holds  rules  as  to  crossing  steam  railroad  track  not  strictly  applicable 
to  travelers  crossing  street  railroads;  Atlantic  City  R.  Co.  v.  Goodin,  45  L.  K 
A.  671,  which  holds  passenger  starting  across  intervening  track,  after  alighting, 
not  required  to  look  and  listen  for  trains;  Baltimore  Traction  Co.  v.  Helms. 
36  L.  R.  A.  215,  which  holds  attempt  by  one  alighting  from  street  car  to  cross 
other  traxik  without  looking  for  car,  negligence. 
Negrllgrence  Question  for  Jury. 

Cited  in  Exton  v.  Central  R.  Co.  62  N.  J.  L.  12,  56  L.  R.  A.  510,  42  Atl.  486, 
holding  where  passenger  knocked  4own  by  men  scuffling  in  railway  depot,  ques- 
tion of  carrier's  negligence  for  jury;  Mahnken  v.  Monmouth  County,  62  N.  J.  L 
407,  41  Atl.  921,  holding  contributory  negligence  of  bicj'cle  rider  injured  by  hav- 
ing foot  pass  through  opening  in  floor  of  bridge  while  in  act  of  alighting,  ques- 
tion for  jury;  Day  v.  Donohue,  62  N.  J.  L.  382,  41  Atl.  934,  holdfng  negligence 
of  fellow  servant  constructing  scaffold  question  for  jury,  where  testimony  fairly 
susceptible  of  inference  consistent  with  plaintiff's  contention;  Sauthof  v.  Gran- 
ger, 19  R.  I.  608,  35  Atl.  300,  holding  whether  city  negligent  in  leaving  pile  of 
gravel  in  street,  10  or  12  feet  from  ourb,  in  niglittime,  without  light,  question 
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for  jury;  Oliver  v.  Denver  Tramway  Co.  13  Colo.  App.  650,  59  Pac.  79,  holding 
error  to  sustain  demurrer  to  complaint  showing,  notwithstanding  possible  con- 
tributory negligence  of  plaintiff,  accident  might  have  been  avoided  by  ordi- 
nary care  of  defendant;  Stanley  v.  Cedar  Rapids  k  M.  C.  K.  Co.  119  Iowa,  532, 
93  N.  W.  489,  holding  question  whether  proper  care  was  exercised  by  person 
injured,  ordinarily  for  jury. 

33  L.  R.  A.  127.  McCANN  v.  NEWARK  &  S.  O.  R.  CO.  58  N.  J.  L.  642,  34  Atl. 
1052. 

Carrier's  duty  to  iMMsenarers. 

Cited  in  footnotes  to  Bageard  v.  Consolidated  Traction  Co.  49  L.  R.  A.  424, 
which  denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be  in- 
toxicated, while  going  towards  back  of  station,  after  being  helped  to  front  where 
way  open  to  street;  Southern  P.  Co.  v.  Tarin,  54  L.  K  A.  240,  which  holds  car- 
rier liable  for  injury  to  unwarned  passenger  in  car  left  standing  till  undermined 
by  freshet;  Zachery  v.  Mobile  &  O.  R.  Co.  36  L.  R.  A.  546,  which  denies  carrier's 
right  to  refuse  to  accept  blind  person  as  passenger;  Southern  R.  Co.  v.  Hobbs,  63 
L.  R.  A.  68,  which  holds  carrier  liable  to  partially  blind  passenger  carried  beyond 
her  station  without  having  reasonable  opportunity  to  alight,  despite  conductor's 
promise  to  assist  her. 

33  L.  R,  A.  129,  STATE  ex  rel  ROEBLING  v.  TRENTON  PASS.  R.  CO.  58  N. 

J.  L.  666,  34  Atl.   1090. 
Streets  I    irliat   constitutes  additional   ser-rltade. 

Cited  in  Ehret  v.  Camden  &  T.  R.  Co.  60  N.  J.  Eq.  249,  46  Atl.  578;  Ehret  v. 
Camden  ft  T.  R.  Co.  61  N.  J.  Eq.  172,  47  Atl.  5G2;  Moore  v.  Streets  Commissioner, 
62  N.  J.  L.  390,  41  Atl.  946;  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Elec- 
tric Co.  119  Ala.  142,  43  L.  R.  A.  235,  24  So.  502;  La  Crosse  City  R.  Co.  v.  Hig- 
bee,  107  Wis.  395,  51  L.  R.  A.  926,  83  N.  W.  701,— holding  construction  of  elec- 
tric railway  not  additional  servitude  on  city  street  or  country  highway  entitling 
owner  of  fee  to  compensation. 

Cited  in  footnotes  to  Jaynes  v.  Omaha  Street  R.  Co.  39  L.  R.  A.  751,  which  holds 
trolley  railway  additional  burden  on  city  street;  Chicago  &  N.  W.  R.  Co.  v.  Mil- 
waukee, R.  &  K.  Electric  R.  Co.  37  L.  R.  A.  856,  which  holds  electric  railway  in 
village  street  additional  servitude;  Zehren  v.  Milwaukee  Electric  R.  &  Light  Co. 
41  L.  K  A.  575,  which  holds  electric  passenger  railroad  on  countty  highway  addi- 
tional burdenv 

Distinguished  in  Andreas  v.  Gas  &  Electric  Co.  61  N.  J.  Eq.  74,  47  Atl.  555, 
holding  erection  of  poles  and  wires  in  street  for  electric  lighting  of  private  prop- 
erty is  additional  servitude  entitling  owner  of  fee  to  compensation. 

Disapproved  in  effect  in  Peck  v.  Schenectady  R.  Co.  170  N.  Y.  311,  63  N.  E.  357 
(dissenting  opinion),  majority  holding  use  of  city  street  for  surface  electric  rail- 
road imposes  added  burden  upon  property  rights  of  owners  of  fee. 

Rlarlit  of  abnttlns  property  ofvner  In  street. 

Cited  in  Budd  v.  Camden  Horse  R.  Co.  61  N.  J.  Eq.  553,  48  Atl.  1028,  holding 
construction  of  street  railway  on  trolley  system  not  invasion  of  private  right; 
Meyers  v.  Hudson  County  Electric  Co.  63  N.  J.  L.  575,  44  Atl.  713,  holding  consent 
of  abutting  property  owners  unnecessary  to  use  of  streets  for  erection  of  poles  and 
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wires  for  public  lighting;  State,  Tallon,  Prosecutor,  t.  Hoboken,  69  N.  J.  L.  389, 
36  Atl.  693,  and  Montclair  Military  Academy  v.  North  Jersey  Street  R.  Co.  65  N. 
J.  L.  333,  47  Atl.  890,  holding  neither  act  of  legislature  nor  city  ordinance  au- 
thorizing construction  of  electric  railway,  constitutes  justification  for  unlawful 
invasion  of  rights  of  private  property. 

Distinguished  in  Lake  Street  Elev.  R.  Co.  v.  Brooks,  90  HI.  App.  188,  holding 
whether  vibration  from  operation  of  elevated  railway  results  in  special  damage  to 
abutting  property  justifying  recovery,  is  question  for  jury. 

Bfuntclpal   aathoritF   over   streets. 

Cited  in  Benton  v.  Elizabeth,  61  N.  J.  L.  415,  39  Atl.  683,  holding  ordinance 
granting  privilege  of  laying  pipe  in  street  for  transportation  of  oil  valid  exercise 
of  authority  over  streets. 

Cited  in  footnote  to  Chicago  General  R.  Co.  v.  Chicago  City  R.  Co.  60  L.  R.  A. 
734,  which  denies  liability  for  collision  with  cars  of  other  company  because  of  run- 
ning cable  cars  under  authority  to  use  animal  power  only. 

33  L.  R.  A.  133,  CHOPPIN  v.  DAUPHIN,  48  La.  Ann.  1217,  '55  Am.  St.  Rep.  313, 
20  So.  681. 

Disposition  of  corpse* 

Cited  in  footnotes  to  O'Donnell  v.  Slack,  43  L.  R.  A.  388,  which  holds  widow 
entitled  to  dispose  of  corpse  as  against  stranger  in  blood;  Thompson  v.  Deeds,  35 
L.  R.  A.  56,  which  denies  widow's  right  to  remove  husband's  body  from  lot  owned 
by  daughter,  though  sustaining  right  to  erect  monument  thereon;  McEntee  v.  Bon- 
acum,  60  L.  R.  A.  440,  which  holds  next  of  kin  of  unmarried  person  entitled  to 
custody  of  body  and  to  decide  on  place  of  burial;  Wright  v.  Hollywood  Cemetery 
Corp.  52  L.  R.  A.  621,  which  sustains  right  of  grandmother  of  orphan  child  living 
with  her,  to  determine  place  of  burial;  Enos  v.  Snyder,  53  L.  R.  A.  221,  which 
holds  next  of  kin  entitled  to  decedent's  body  for  burial,  as  against  disposition  by 
will;  Pettigrew  v.  Pettigrew,  64  L.  R.  A.  179,  which  sustains  right  to  remove  hus- 
band's body  from  lot  of  his  father  to  her  own  lot  for  purpose  of  burying  beside  his 
only  child ;  Burney  v.  Children's  Hospital,  38  L.  R.  A.  413,  which  sustains  father's 
right  of  action  against  hospital  for  autopsy  on  child's  body  w-ithout  father*s  con- 
sent; Thompson  v.  State,  51  L.  R.  A.  883,  which  holds  attempt  to  make  unau- 
thorized sale  of  dead  body  of  human  being  a  misdemeanor. 

Cited  in  note  (42  L.  R.  A.  722,  726,  729)  on  liability  for  disinterment  of  dead 
bodies  and  actions  relating  thereto. 

33  L.  R.  A.  137,  ANDERSON  v.  WHATCOM  COUNTY,  15  Wash.  47,  45  Pac.  665. 
Provisions    of    Constitatton    self-execnttngr* 

Cited  in  State  ex  rel.  Smith  v.  Neal,  25  Wash.  269,  65  Pac.  188,  holding  where, 
under  Constitution,  compensation  of  county  officers  regulated  in  proportion  to  du- 
ties, and  legislature  has  fixed  compensation  according  to  population  of  counties, 
courts  may  determine  class  to  which  officers  belong. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  K  A.  393,  which  holds 
constitutional  provision  thai  employee's  knowledge  of  defect  shall  be  no  defense  to 
an  action  for  injury  self -executing ;  State  v.  Kyle,  56  L.  R.  A.  116,  which  holds 
self-operating,  constitutional  amendment  for  criminal  prosecution  by  indictment  or 
information  only. 
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Title  of  legislative  acts. 

Cited  in  Sengfelder  v.  Hill,  21  Wash.  383,  58  Pac.  250,  holding  title,  "An  Act  to 
Protect  Innocent  Purchasers  of  Community  Real  Property,"  too  narrow  to  include 
property  held  by  title  other  than  that  of  community  property. 

Povrera  of  municipal  corporations. 

Disapproved  in  McFarlain  v.  Jennings,  106  La.  544,  31  So.  62,  holding  where 
municipal  authority  to  impound  stock  dependent  upon  population,  private  enu- 
meration insufficient  to  justify  exercise  of  power. 

33  L.  R.  A.  141,  COM.  ex  rel.  McCORMICK  v.  REEDER,  171  Pa.  505,  33  Atl.  67. 
Liegrislatlve  povrers  of  states. 

Cited  in  Com.  v.  Moir,  199  Pa.  656,  53  L.  R.  A.  846,  85  Am.  St.  Rep.  801,  49 
Atl.  351,  holding  legislative  power  of  people  is  absolute,  where  not  restrained  by 
Constitution ;  State  ex  rel.  Kenny  v.  Hudspeth,  59  N.  J.  L.  533,  37  Atl.  67,  uphold- 
ing power  of  legislature  under  Constitution  to  change  number  of  judges  of  court 
of  common  pleas. 

Restrlctlngr  yrote  of  electors. 

Cited  in  Chamberlain  v.  Wood,  15  S.  D.  222«  56  L.  K  A.  188,  91  Am.  St.  Rep. 
674,  88  N.  W.  109,  holding  election  law  denying  electors  right  of  writing  name  of 
candidate  on  official  ballot,  not  unconstitutional. 

Cited  in  note  (33  L.  R.  A.  141,  142)  on  statutes  restricting  vote  of  elector  to 
less  than  all  when  several  officers  are  to  be  chosen  for  same  office. 

33  L.  R.  A.  146,  FULLER  v.  SHEDD,  161  111.  462,  52  Am.  St.  Rep.  380,  44  N.  E. 
286. 

Report  of  later  appeal  in  Hardin  v.  Shedd,  190  U.  S.  508,  47  L.  ed.  1156,  23  Sup. 
Ct.  Rep.  685,  Affirming  177  111.  124,  52  N.  E.  380. 

Followed  without  discussion  in  Calumet  River  R.  Co.  v.  SheafT,  164  111.  454,  45 
N.  E.  1135. 

Title  and  rights  of  riparian  owners. 

Cited  in  Bellefontaine  Improv.  Co.  v.  Niedringhaus,  181  111.  437,  72  Am.  St.  Rep. 
269,  55  N.  £.  184,  holding  title  of  proprietors  of  land  on  river  extends  to  thread 
of  current  or  main  channel ;  French  Live  Stock  Co.  v.  Springer,  35  Or.  319,  58  Pac. 
102,  holding  owner  of  upland  on  shore  of  lake  entitled  to  all  land  between  ong- 
inal  line  and  water's  edge,  which  may  become  bare  by  accretion  or  by  gradual 
recession  of  water,  not  extending  beyond  center  of  lake;  Chicago  v.  Ward,  169  111. 
407,  38  L.  R.  A.  855,  61  Am.  St.  Rep.  185,  48  N.  E.  927,  holding  title  to  sub- 
merged portions  of  lake  front  not  lost  to  city  of  Chicago  by  action  of  lake,  and  re- 
stored by  subsequent  reclamation;  Security  Land  &  Exploration  Co.  v.  Burns,  87 
Minn.  106,  63  L.  R.  A.  162,  footnote  p.  167,  94  Am.  St.  Rep.  684,  91  N.  W.  304, 
holding  that  supposed  meander  line  will  be  held  boundary  line  if  consistent  with 
other  calls  and  distances  indicated  on  plat;  Hammond  v.  Doty,  184  111.  247,  56 
N.  E.  371,  holding  question  of  title  to  lands  within  meandered  lines  of  lake,  cannot 
be  determined  in  action  of  forcible  entry  and  detainer. 

Cited  in  footnote  to  Sizor  v.  Logansport,  44  L.  R.  A.  814,  which  holds  title  car- 
ried to  water  line  if  not  to  thread  of  stream  by  naming  meander  line  as  boundary. 

Cited  in  notes  (58  L.  R.  A.  194,  207)  on  law  of  accretions  to  shore  lands;  (40 
L.  R.  A.  696)  on  right  of  owner  of  upland  to  access  to  navigable  water. 
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O'wiierslilp  of  vraters. 

Cited  in  note  (50  L.  R.  A.  739)  on  state  and  Federal  ownership  of  waters. 

33  L.  R.  A.  163,  BAKER  v.  SMELSER,  88  Tex.  26,  29  S.  W.  377. 
Jurisdiction  of  snpreiiie  court;  amoant  In  controversy. 

Cited  in  Schulz  v.  Tessman,  92  Tex.  491,  49  S.  W.  1031,  holding  interest  included 
as  part  of  amount  in  controversy,  in  determining  jurisdiction,  when  recoverable 
as  part  of  damages  for  breach  of  contract ;  San  Antonio  &  A.  P.  R.  Co.  v.  Bamett, 
27  Tex.  Civ.  App.  501,  66  S.  W.  474,  holding  interest  accruing  after  commence- 
ment of  action  not  considered  in  determining  whether  amount  claimed  in  amended 
petition  is  within  jurisdictional  amount. 

Mortvaaresf   llllnar  forthwith. 

Cited  in  Cameron  Ice  Co.  v.  Wallace,  21  Tex.  Civ.  App.  143,  50  S.  W.  62S. 
holding  mortgage  filed  "forthwith,"  where  delay  of  forty-eight  minutes  in  filing 
caused  by  absence  of  clerk  and  sickness  of  deputy ;  Hackney  v.  Schow,  2\  Tex.  Civ. 
App.  615,  53  S.  W.  713,  holding  mortgage  not  filed  "forthwith,"  when  filing  nearly 
three  days  after  execution  at  town  10  miles  from  county  seat. 

TalldltT  of  chattel  vkortgwige  a*  asainat  creditors. 

Cited  in  Brown  v.  Hudson,  14  Tex.  Civ.  App.  612,  38  S.  W.  653,  holding  mortgage 
of  cattle  running  at  large  upon  range,  without  change  of  possession,  invalid. 

Cited  in  footnotes  to  Kuggles  v.  Cannedy,  46  L.  R.  A.  371,  which  holds  chattel 
mortgage  not  promptly  filed  void  as  against  subsequent  creditors;  Rogers  v. 
Head's  Iron  Foundry,  37  L.  R.  A.  429,  which  holds  subsequent  acceptance  of  chai^ 
tel  mortgage  filed  by  unauthorized  third  person  takes  effect  from  first  delivery  as 
between  parties,  but  not  as  to  intervening  creditors. 

33  L.  R.  A.  166,  HOULTON  v.  NICHOL,  93  Wis.  393,  57  Am.  St.  Rep.  928,  67 

N.  W.  715. 
Contracts  aaralnst  pnbllc  policy. 

Cited  in  Herman  v.  Oconto,  100  Wis.  400,  76  N.  W.  364,  holding  contract  for 
public  improvement  void  if  secured  by  fraud,  bribery,  and  corruption,  of  certain 
members  of  board  of  public  works,  though  let  to  lowest  bidder ;  Pungs  v.  American 
Brake  Beam  Co.  102  111.  App.  88,  holding  right  of  individual  in  private  contract 
should  prevail  in  doubtful  cases  over  rights  of  public. 

Cited  in  footnotes  to  William  Deering  &  Co.  v.  Cunningham,  54  L.  R.  A.  410, 
which  holds  void,  contract  to  withdraw  opposition  to  granting  of  pardon;  Rich- 
ardson V.  Scotts  Bluff  County,  48  L.  R,  A.  294,  which  holds  void,  contract  to  secure 
passage  of  bill  by  legislature;  Veazey  v.  Allen,  62  L.  R.  A.  362,  which  holds  con- 
tract to  share  profits  of  "short"  sale  of  stock  of  corporation  with  one  about  to 
bring  its  affairs  before  the  legislature  for  investigation,  void;  Crichfleld  v.  Ber- 
mudez  Asphalt  Paving  Co.  42  L.  R.  A.  347,  which  holds  void,  employment  to  pro- 
mote business  of  paving  company  including  procuring  of  passage  of  ordinance  for 
paving  streets  and  alleys  with  commissions  contingent  on  success. 

33  L.  R.  A.  171,  RIESNER  v.  GULF,  C.  &  S.  F.  R.  CO.  89  Tex.  656,  59  Ana.  Sc 

Rep.  84,  36  S.  W.  53. 
Receivers  I   Jnrlsdlctlon   of  courts. 
Cited  in  Palestine  Water  &  Power  Co.  v.  Palestine,  91  Tex.  646,  40  L.  R.  A. 
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206,  44  S.  W.  814,  holding  receiver  of  water  company  not  necessary  party  to  suit 
instituted  before  appointment,  for  forfeiture  of  franchise;  Holland  Trust  Co.  r. 
International  Bridge  &  Tramway  Go.  29  C.  C..A.  461,  52  U.  S.  App.  599,  85  Fed. 
866,  holding  validity  of  foreclosure  sale  not  affected  by  appointment  of  receiver  by 
court  of  another  jurisdiction  after  foreclosure  decree  rendered. 

33  L.  R.  A.  174,  HOEFT  v.  SUPREME  LODGE  K.  OF  H.  113  Cal.  91,  45  Pac.  185. 
Benefit  Insarancey  rlarlita  of  benellciAry. 

Cited  in  Grimbley  v.  Harrold,  125  Cal.  29,  73  Am.  St.  Rep.  19,  57  Pac.  558, 
holding  valid,  contract  of  assured  making  one  beneficiary,  enforceable  as  against 
subsequent  change  of  beneficiary  without  latter's  consent;  Cade  v.  Head  Camp, 
P.  J.  W.  of  W.  27  Wash.  225,  67  Pac.  603,  holding  wife  as  beneficiary  in  benefit 
certificate  has  not  vested  interest  precluding  change  of  beneficiary  without  her 
knowledge  or  consent;  Supreme  Council  A.  L.  of  H.  v.  Gehrenbeck,  124  Cal.  44, 
56  Pac.  640,  holding  where  beneficiary  in  benefit  certificate  dies  before  assured, 
heirs  do  not  succeed  to  her  interest. 

Cited  in  footnote  to  Carpenter  v.  Knapp,  38  L.  R.  A.  128,  which  denies  assign- 
able interest  of  beneficiary  in  endowment  certificate  where  assured  has  right  to 
change  beneficiary. 

33  L.  R.  A.  177,  WINCHESTER  &  L.  TURNP.  ROAD  CO  v.  CROXTON,  98  Ky. 

739,  34  S.  W.  618. 

Governmental  control  over  property  and  franclilses  of  pnblic  corpora- 
tions. 

Cited  in  footnotes  to  Deposit  Bank  v.  Daviess  County,  44  L.  R.  A.  825,  which 
holds  extension  of  corporate  charter  subject  to  act  previously  passed  making  all 
grants  to  corporations  amendable  though  original  charters  contained  irrevocable 
exemption ;  People  ew  rel.  Jackson  v.  Suburban  R.  Co.  49  L.  R.  A.  650,  which  holds 
electric  railway  company  bound  to  perform  duties  imposed  by  ordinance  under 
which  road  operated;  State  ex  rel.  Bump  v.  Omaha  &  C.  B.  R.  &  Bridge  Co.  52 
L.  R.  A.  315,  which  holds  void,  ordinance  requiring  sale  of  tickets  to  residents  of 
city  as  condition  of  extending  street  railway  franchise;  Raleigh  &  G.  R.  Co.  v. 
Swanson,  39  L.  R.  A.  275,  which  holds  invalid,  contract  enabling  ticket  broker  to 
sell  interstate  tickets  at  rates  less  than  those  charged  at  regular  agencies  of 
carrier;  Patterson  v.  Wollmann,  33  L.  R.  A.  536,  which  denies  right  of  county 
commissioners  to  grant  franchise  for  ferry  between  points  outside  of  their  coimty. 

Royul'^^lAn    of    rates    of   pnbllo   eorporatlona. 

Cited  in  Knoxville  v.  Knoxville  Water  Co.  107  Tenn.  676,  61  L.  R.  A.  895,  foot- 
note p.  888,  64  S.  W.  1075,  sustaining  city's  right  to  regulate  water  rates  and 
referring  particularly  to  annotation  in  33  L.  R.  A.  177;  Owensboro  v.  Owens- 
boro  Waterworks  Co.  191  U.  S.  371,  48  L.  ed.  224,  24  Sup.  Ct.  Rep.  82,  sustain- 
ing city's  power  to  fix  water  rates,  though  ordinance,  granting  right  to  construct 
waterworks,  empowered  company  to  make  all  needful  rules  not  inconsistent  with 
law. 

Cited  in  footnotes  to  Re  Janvrin,  47  L.  R.  A.  319,  which  sustains  action  em- 

^powering  court  to  affix  maximum  water  rates  on  petition  of  party  aggrieved; 

Nebraska  Teleph.  Co.  v.  State,  45  L.  R.  A.  113,  which  holds  telephone  company 

within  statute  as  to  regulation  of  carrier's  rates;  Chicago  Union  Traction  Co.  v. 

Chicago,  59  L.  R.  A.  631,  which  sustains  city's  power  to  prescribe  compensation  of 

L.  R.  A.  Au.— Vol.  IV.— 16. 
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horse  car  companies;  Indianapolis  v.  Navin,  41  L.  R.  A.  337,  which  holds  valid. 
statute  fixing  rates  of  street  car  fare  in  cities  of  specified  population;  Pingree 
V.  Michigan  C.  K.  Co.  53  L.  R.  A.  274,  which  denies  power  of  legislature  to  fix 
rates  of  carrier  upon  which  previous  legislature  conferred  exclusive  power  to  fix 
its  rates;  Louisville  &  N.  R.  Co.  v.  Com.  43  L.  R.  A.  541,  which  holds  competition 
does  not  prevent  similar  circumstances  and  conditions  within  statute  regulating 
railroad  charges. 

Cited  in  notes  (33  L.  R.  A.  189)  on  legislative  power  to  fix  tolls,  rates,  or 
prices;  (33  L.  R.  A.  210)  as  to  when  rates  fixed  by  penal  statute  are  sufiicientlj 
definite  and  certain;   (37  L.  R.  A.  712)  on  right  to  take  tolls  without  franchise. 

Rates  must  be  reaaonable. 

Cited  in  Griffin  v.  Goldsboro  Water  Co.  122  N.  C.  210,  41  L.  R.  A.  242,  30  S.  E. 
3^10,  holding  rates  permitted  in  franchise  of  water  company  not  binding  on  con- 
sumers, if  imreasonable. 

Cited  in  footnotes  to  San  Diego  Water  Co.  v.  San  Diego,  38  L.  R.  A.  460,  which 
holds  invalid,  ordinance  fixing  water  rates  unreasonably  low;  Ladd  v.  Boston,  40 
L.  R.  A.  171,  which  upholds  removal  of  water  meter  though  fixtures  so  arranged  as 
to  cost  consumer,  after  removal,  twenty  times  as  much  as  others  pay. 

33  L.  R.  A-  191,  WRAGOE  v.  SOUTH  CAROLINA  &  G.  R,  CO.  47  S.  C.  105,  58 
Am.  St.  Rep.  870,  25  S.  E.  76. 
Followed  without  discussion  in  Strother  v.  South  Carolina  &  G.  R.  Co.  47  S.  C. 
382,  25  S.  E.  272. 

Railroads  I    nesrlect   to  vlve   alffnals   at   croMSlnsr  nearllsrence. 

Cited  in  Davis  v.  Atlanta  &  C.  Air  Line  R.  Co.  63  S.  C.  301,  41  S.  E.  468,  hold- 
ing failure  of  railroad  to  give  statutory  signals  at  crossing  negligence  per  se: 
Bishop  V.  Southern  R.  Co.  63  S.  C.  535,  41  S.  E.  808,  holding  burden  on  railroad 
to  prove  that  failure  to  give  statutory  signals  at  crossing  is  not  negligence. 

Distinguished  in  Sims  v.  Southern  R.  Co.  59  S.  C.  255,  37  S.  E.  836,  holding 
statute  making  failure  of  railroad  to  give  signals  at  crossing  negligence,  not  ap- 
plicable in  case  of  injury  to  horse  20  feet  from  crossing. 

Contributory  neflrllarence  dlstlnsralsbed  from  proximate  cavse. 

Cited  in  McFail  v.  Barnwell  County,  57  S.  C.  303,  35  S.  £.  562,  holding  in- 
struction that  contributory  negligence  not  defense,  unless  it  was  efficient,  immedi- 
ate, or  proximate  cause  of  injury  complained  of,  error. 

Cited  in  footnote  to  Passman  v.  West  Jersey  &  S.  R.  Co.  61  L.  R.  A.  609,  which 
holds  cutting  of  train  on  side  track  at  highway  crossing  not  invitation  to  cross 
without  using  ordinary  precaution. 

Cited  as  overruled  in  effect  in  Burns  v.  Southern  R.  Co.  65  S.  C.  234,  43  S.  E. 
679,  sustaining  right  to  recover  for  injury  at  crossing  due  to  failure  to  give 
statutory  signals,  unless  gross  negligence  of  person  injured  contributed  to  acci- 
dent as  proximate  cause. 

33  L.  R.  A.  199,  FARMER  v.  ST.  PAUL,  65  Minn.  176,  67  N.  W.  990. 
Use  of  public  funds  In  aid  of  private  enterprises. 

Cited  in  Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  80  Minn.  176,  50  L.  R.  A.  175, 
81  Am.  St.  Rep.  249,  83  N.  W.  54  (dissenting  opinion),  majority  holding  grantee 
of  mortgagor  estopped  from  setting  up  illegality  of  loan  made  by  municipal  cor- 
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poration  upon  security  of  mortgage. 

Cited  in  footnotes  to  Simmons  v.  Georgia  Iron  &  Coal  Co.  61  L.  R.  A.  739, 
which  denies  right  to  work  convicts  in  private  chain  gangs  controlled  by  private 
individuals;  Dodge  v.  Mission  Twp.  64  L.  R.  A.  242,  which  holds  promotion 
of  construction  and  operation  of  sugar  mills  a  private  purpose  not  authorizing 
taxation;  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes  taxes  to  aid 
in  building  for  highway  and  railway  purposes  toll  bridge  owned  by  private  cor- 
poration. 

Injnnetlon   avalnst   nnUtw^fnl   mnnlclm^l    con  tracts. 

Approved  in  Schiffmann  v.  St.  Paul,  88  Minn.  47,  92  N.  W.  603,  sustaining  tax- 
payer's right  to  injimction  against  signing  and  delivery  of  contract  for  lighting 
city  streets,  where  city  officials  have  not  pursued  legal  course  in  awarding  con- 
tract. 

Cited  in  footnotes  to  State  ex  reL  Rose  v.  Superior  Court,  48  L.  R.  A.  819, 
which  denies  right  to  injunction  against  passage  of  ordinance  creating  contract; 
Agua  Pura  Co.  v.  Las  Vegas,  50  L.  R.  A.  224,  which  holds  compliance  with 
water  company's  valid  contract  not  condition  to  injunctive  relief  against  inter- 
ference with  same  by  city  ordinance;  State  ex  rel.  Kenamore  v.  Wood,  48  L. 
R.  A.  596,  which  denies  right  to  injunction  against  enforcing  alleged  uncon- 
stitutional statute  for  inspection  of  beer. 

33  L.  R.  A.  203,  ROBERTSON  v.  STEAD,  135  Mo.  135,  58  Am.  St.  Rep.  669,  36 

S.  W.  610. 
CapaeltT  of  foreign  receiver  to  maintain  action. 

Cited  in  Waters- Pierce  Oil  Co.  v.  American  Exch.  Bank,  71  Mo.  App.  656, 
holding  foreign  receiver  not  permitted  to  sue  for  recovery  of  specific  property, 
where  effect  is  to  injure  domestic  creditors;  Clark  v.  Hughes,  73  Mo.  App.  634, 
holding  foreign  receiver  of  insurance  company  not  entitled  to  sue  member  for 
assessment  due  association;  Weil  v.  Bank  of  Uurr  Oak,  76  Mo.  App.  41,  holding, 
foreign  receiver,  appointed  in  proceedings  in  invitunif  may  sue  to  recover  prop- 
erty of  estate  as  against  nonresident  creditor;  Clark  v.  Loop,  80  Mo.  App.  563, 
holding  objection  to  capacity  of  foreign  receiver  to  sue  deemed  waived,  if  not 
raised  at  proper  time. 

Cited  in  footnotes  to  Linville  v.  Hadden,  43  L.  R-  A.  222,  which  holds  non- 
resident creditor  of  foreign  corporation  in  hands  of  receiver  entitled  to  same  pro- 
tection as  resident  creditors  against  receiver's  claim  to  property;  Castleman 
V.  Templeman,  41  L.  R.  A.  367,  which  denies  receiver's  power  to  consent  to  de- 
cree in  other  state  for  payment  of  assessments  by  stockholders  to  creditors. 
Foreigm    |advments|    collateral    attack. 

Cited  in  Weller  Mfg.  Co.  v.  Eaton,  81  Mo.  App.  663,  holding  foreign  judgment 
made  foundation  of  suit  subject  to  collateral  attack  from  lack  of  jurisdiction. 
Receiirersi  rlvhts  of  creditors. 

Cited  in  footnote  to  Ward  v.  Connecticut  Pipe  Mfg.  Co,  42  L.  R.  A.  706,  which 
requires  attachment  creditor  to  account  for  fair  value  of  goods  at  time  of  attach- 
ment before  sharing  in  benefit  of  receivership  in  another  state. 

• 

33  L.  R.  A.  207,  GRAY  v.  HOLMES,  67  Kan.  217,  45  Pac.  696. 
Status  of  adopted  cbild. 

Cited  in  New  York  L.  Ins.  &  T.  Co.  v.  Viele,  161  N.  Y.  18,  76  Am.  St.  Rep. 
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238,  55  N.  £.  311,  holding  child  adopted  in  foreign  country  whose  laws  gire  it 
all  rights  of  child  bom  in  wedlock,  not  entitled  to  share  in  devise  to  "lawful  is- 
sue" of  adopting  parents;  Re  Winchester,  140  Cal.  470,  74  Pac.  10,  holding  that 
children  of  testator's  adopted  child  take  by  inneritanoe  so  as  to  be  exempt 
from  collateral  inheritance  tax. 


33  L.  R.  A.  209,  LOUISVILLE  &  N.  R.  CO.  v.  COM.  99  Ky.  132,  59  Am.  St.  Rep. 

457,  35  S.  W.  129. 
StAtntes  impOMins  penalty  on  csarrlera  for  overcluirire. 

Cited  in  Hall  v.  Norfolk  A,  W.  R.  Co.  44  W.  Va.  39,  41  L.  R.  A.  675,  67  Am. 
St.  Rep.  757,  28  S.  £.  754;  holding  statute  imposing  penalty  for  overcharge  for 
carriage  of  passenger,  not  applicable  to  overcharge  by  conductor  without  author- 
ity of  carrier;  Louisville  &  N.  R.  Co.  v.  Kentucky,  183  U.  S.  505,  46  L.  ed.  301, 
22  Sup.  Ct.  Rep.  95,  and  McChord  v.  Louisville  &  N.  R.  Co.  183  U.  S.  498,  16 
L.  ed.  296,  22  Sup.  Ct.  Rep.  165,  Reversing  103  Fed.  225,  holding  statute  making 
overcharge  for  carriage  of  passengers  or  freight  extortion,  not  repealed  by  act 
providing  for  fixing  of  rates  by  railroad  commission. 

Certainty  In  atatntea  Imposlnar  penalty. 

Cited  in  Com.  v.  Grinstead,  108  Ky.  76,  57  S.  W.  471,  Denying  rehearing  ©f 
108  Ky.  69,  55  S.  W.  720,  holding  statute  prohibiting  "any"  combination  to 
regulate  or  fix  prices  and  "any''  combination  to  limit  production,  not  void  for  un- 
certainty. 

Cited  in  note  (33  L.  R.  A.  209)  as  to  when  rates  fixed  by  penal  statute  are 
sufficiently  definite  and  certain. 

Distinguished  in  Louisville  &  N.  R-  Co.  v.  Com.  103  Ky.  609,  46  S.  W.  697,  hold- 
ing what  is  sufficient  compliance  with  statute  requiring  railroad  to  maintain  con- 
venient and  suitable  waiting  room  and  water  closet  at  station,  proper  question 
for  jury. 
Poorer  of  learlslntnre  to  llx  rates  for  pnbllo  corporations. 

Cited  in  footnote  to  Pingree  v.  Michigan  C.  R.  Co.  53  L.  R.  A.  274,  which  de- 
nies power  of  legislature  to  fix  rates  of  carrier  upon  which  previous  legislature 
conferred  exclusive  power  to  fix  its  rates. 

Cited  in  note  (33  L.  R-  A.  189)  on  legislative  power  to  fix  tolls,  rates,  or  prices. 

Delearatlon  of  po'wer. 

Cited  in  Matthews  v.  Murphy,  23  Ky.  L.  Rep.  752,  54  L.  R.  A.  417,  63  S.  W. 
785,  holding  void,  statute  authorizing  state  board  of  health  to  revoke  physician's 
license  for  grossly  unprofessional  conduct  without  fixing  any  standard  for  its 
determination. 

33  L.  R.  A.  213,  STATE  e»  rel.  DUENSING  v.  ROBY,  142  Ind.  168,  51  Am.  St. 
Rep.  174,  41  N.  E.  146. 
Followed  without  discussion  in  Roby  v.  State,  142  Ind.  700,  42  N.  E.  350. 

Statntes;    validity    with    respect    to    title. 

Cited  in  Pittsburgh,  C.  C.  St.  L.  R.  Co.  v.  Montgomery,  152  Ind.  8,  71  Am.  St, 
Rep.  301,  49  N.  E.  582,  holding  employer's  liability  act  not  invalid  as  containing 
provisions  germane  to  general  subject  not  mentioned  in  title;  Clarke  v.  Darr, 
156  Ind.  699,  60  N.  E.  688,  holding  statute  permitting  receivers  of  foreign  build- 
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ing  and  loan  associations  to  sue  although  association  failed  to  comply  with 
laws  of  state,  germane  to  general  subject  of  building  and  loan  associations  des- 
ignated in  title. 

Judicial  detenulnatlon  of  constitutionality  of  statntea. 

Cited  in  State  ▼.  Gerhardt,  145  Ind.  451,  33  L.  R.  A.  319,  44  N.  E.  469,  holding 
statute  will  not  be  declared  unconstitutional  unless  so  clearly  invalid  as  to  leave 
no  reasonable  doubt;  Byram  v.  Marion  County,  146  Ind.  251,  33  L.  R.  A.  481,  44 
N.  E.  357,  holding  statute  taxing  all  property  in  county  for  construction  of 
free  gravel  roads  or  turnpikes  lying  wholly  outside  city,  not  unconstitutional  as 
to  city  property. 

Cited  in  footnote  to  State  v.  Stripling,  36  L.  R.  A«  81,  which  upholds  act  pro- 
hibiting pool  selling  on  contests  outside  state. 

Special  legislation. 

Cited  in  Indianapolis  v.  Navin,  151  Ind.  145,  41  L.  R.  A.  340,  47  N.  E.  525, 
holding  statute  regulating  street  railway  fares  in  cities  of  one  hundred  thou- 
sand or  more  population  not  invalid  as  special  legislation;  Newton  Coimty  v. 
State,  161  Ind.  620,  69  N.  £.  442,  holding  building  of  county  courthouse  with 
county  revenue,  "county  business"  within  prohibition  of  special  legislation  r^^- 
lating  such  business. 

Cited  in  footnote  to  Bailey  v.  People,  54  L.  R.  A.  839,  which  'holds  void, 
restriction  on  number  lodging  house  keepers  may  permit  to  occupy  one  room. 

Constmctlon  of  penal  statntes. 

Cited  in  State  ex  rel  Matthews  v.  Forsythe,  147  Ind.  468,  33  L.  R.  A.  222, 
footnote  p.  221,  44  N.  E.  593,  holding  imlawful,  race  meeting  continued  on  other 
track  near  by  after  holding  for  time  allowed  on  track  first  used;  Beresheim  v. 
Arnd,  117  Iowa,  85,  90  N.  W.  506,  holding  statute  authorizing  county  treasurer 
to  bring  action  for  taxes  on  property  not  listed  within  five  years,  together  with 
the  penalty,  retroactive,  except  as  to  penalty. 

Cited  in  footnote  to  People  ew  rel.  Lawrence  v.  Fallon,  37  L.  R.  A.  227,  which 
holds  test  of  speed  or  endurance  of  horses  for  prizes  not  a  lottery  or  gambling. 

Former  Jeopardy. 

Cited  in  footnote  to  Re  Ascher,  57  L.  R.  A.  806,  which  holds  accused  not  put 
in  jeopardy  by  discharge  of  jury  after  trial  commenced  because  jurors  prejudiced 
in  his  favor. 

33  L.  R.  A.  221,  STATE  ew  rel  MATTHEWS  v.  FORSYTH,  147  Ind.  466,  44  N. 

E.  593. 
Constmctlon  of  atatntes  to  prevent  evasion. 

Cited  in  State  ea  rel.  Ballard  v.  Wilson,  14t)  Ind.  255,  48  N.  E.  1030,  holding 
redistricting  of  township  for  school  purposes  in  order  to  evade  statute  in  re- 
gard to  changing  schoolhouse  sites,  invalid;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Montgomery,  152  Ind.  22,  71  Am.  St.  Rep.  301,  49  N.  £.  582,  holding  employee's 
release  of  all  claims  for  damages  against  railroad,  in  consideration  of  certain 
benefits,  invalid  as  attempted  evasion  of  statute  prohibiting  contracts  releasing 
corporations  from  future  liability  to  employees  for  personal  injuries. 

'Wliat  eonatltntea  race  nKcetlnip. 

Cited  in  footnote  to  State  ex  rel.  Duensing  v.  Roby,  33  L.  R.  A.  213,  which  dc 
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nies  effect  of  change  of  persona  or  associations  on  times  within  which  race  meet- 
ings may  be  held. 

GAmbllnvi    testlnv  speed  of  borsea. 

Cited  in  footnote  to  People  eso  rel.  Lawrence  v.  Fallon,  37  L.  R.  A.  227,  which 
holds  test  of  speed  or  endurance  of  horses  for  prizes  not  a  lottery  or  gambling. 

83  L.  R.  A,  226,  RAYCROFT  v.  TAYNTOR,  68  Vt  219,  64  Am.  St.  Rep.  882,  35 

Atl.   53. 
Exercise  of  lesral  risrlit  from  Improper  motl're* 

Cited  in  Perkins  v.  Pendleton,  00  Me.  175,  ^0  Am.  St.  Rep.  252,  38  Atl. 
96,  holding  employment  of  unlawful  or  improper  means  to  procure  discharge  of 
employee  is  actionable  wrong,  though  employer  violates  no  legal  right  in  making 
discharge;  Docter  y.  Riedel,  96  Wis.  161,  37  Ll  R.  A.  581,  66  Am.  St.  Rep. 
40,  71  N.  W.  119,  holding  conspiracy  to  destroy  credit  and  business  of  solvent 
debtor,  by  procuring  judgment  and  execution  upon  judgment  note  in  nighttime 
without  notice  to  debtor,  not  abuse  of  process;  Porter  v.  Mack,  60  W.  Va.  584, 
40  S.  £.  459,  holding  malicious  doing  of  lawful  act  in  lawful  manner,  not  ac- 
tionable; West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  50  W.  Va.  617,  56  h. 
R.  A.  808,  88  Am.  St.  Rep.  895,  40  S.  E.  591,  holding  conspiracy  by  rival 
companies,  to  get  all  customers  away  from  pipe  line  company  with  malicious  in- 
tent to  ruin  such  company  by  building  rival  line,  not  unlawful. 

Cited  in  footnotes  to  Baker  v.  Metropolitan  L.  Ins.  Co.  55  L.  R.  A.  271,  which 
denies  liability  for  discharge  by  reason  of  conspiracy  of  servant  employed 
for  indefinite  time;  Re  Young,  48  L.  R.  A.  163,  which  sustains  state  statute 
against  soliciting  seaman  to  desert  from  any  vessel  within  jurisdiction  of  state; 
Moran  v.  Dunphy,  52  L.  R.  A.  115,  which  holds  actionable,  to  maliciously  procure 
discharge  of  servant  employed  at  will;  Curran  v.  Galen,  37  L.  R.  A.  802,  which 
holds  agreement  that  all  members  of  employers'  association  shall  be  members 
of  labor  association  illegal;  Plant  v.  Woods,  61  L.  R.  A.  339,  which  sustains  in- 
junction against  threats  by  labor  union  to  make  employers  induce  employees 
leave  other  union  and  rejoin  former;  Doremus  v.  Hennessy,  43  L.  R.  A.  797, 
which  holds  actionable,  maliciously  persuading  one  to  break  contract  with  third 
person  for  purpose  of  injury  later;  Raymond  v.  Yarrington,  62  L.  R.  A.  962, 
which  holds  person  responsible  for  another's  engaging  in  business  in  breach  of 
contract,  liable  for  damages  thereby  caused  to  other  contracting  party;  Gore  v, 
Condon,  40  L.  R.  A.  382,  which  holds  selling  of  land  under  fraudulent  mortgage 
and  preventing  payment  of  rents  to  real  owner  an  actionable  wrong. 

Cited  in  note  (62  Ll  R.  A.  676,  716)  on  effect  of  bad  motive  to  make  actionable 
'what  would  otherwise  not  be. 

Distinguished  in  London  Guarantee  &  Acci.  Co.  v.  Horn,  206  111.  600,  99  Am- 
St.  Rep.  185,  69  N.  E.  526,  Affirming  101  111.  App.  369,  sustaining  right  of  ac- 
tion against  third  person  procuring  discharge  of  employee. 

33  L.  R.  A.  227,  STATE  v.  GRISWOLD,  67  Conn.  290,  34  Atl.  1046. 
Crlmtnatlns  evidence  obtained  by  nnlaivfnl  •eareb  and  selBure. 

Cited  in  Williams  v.  State,  100  Ga.  617,  39  L.  R.  A.  271,  28  S.  E.  624,  holding 
articles  found  upon  premises  of  accused  upon  unlawful  search,  competent  e^-i- 
dence;  Barrett  v.  Fish,  72  Vt.  20,  61  L.  R.  A.  767,  82  Am.  St.  Rep.  914,  47  AU. 
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174,  holding  owner  of  private  letters  cannot  enjoin  their  use  against  her  on  trial 
of  indictment  for  adultery,  though  contents  tend  to  criminate  her. 

Cited  in  note  (59  L.  R.  A.  468,  469,  470)  on  admissibility  in  evidence  against 
accused  of  documents  or  other  things  taken  from  him. 

Bxamtnatlon  of  -witmeaaea  aa  to  handTrrltlniT. 

Cited  in  note  (63  L.  R.  A.  177)  on  examination  of  witnesses  to  handwriting  by 
comparison. 

Compelllnir  aconaed   to   t^mtity  airaimat   himaelf. 

Cited  in  Guy  v.  State,  90  Md.  34,  44  Atl.  997,  holding  accused  testifying  in  own 
behalf  waives  privilege  of  refusing  to  answer  question  on  cross-examination  on 
ground  answer  may  subject  him  to  criminal  liability. 

33  L.  R.  A.  231,  PARKER  v.  BEASLEY,  116  N.  C.  1,  21  S.  E.  965. 
Bffect  of  tender. 

Cited  in  Hudson  Bros.  Commission  Co.  v.  Glencoe  Sand  &  Gravel  Co.  140  Mo. 
112,  62  Am.  St.  Rep.  722,  41  S.  W.  450,  holding  tender  of  amount  due  on  mortgage 
debt,  made  after  default,  does  not  discharge  mortgage;  Howell  v.  Boyd  Mfg.  Co. 
116  N.  C.  811,  22  S.  E.  5,  holding  drawee  of  draft  may,  by  legal  tender  and  de- 
posit of  money,  discharge  his  liability  and  stop  interest  and  costs;  Smith  v.  Old 
Dominion  Bldg.  &  L.  Asso.  119  N.  C.  260,  26  S.  E.  40,  holding  statement  of 
surety  that  he  has  money  in  bank,  and  is  ready  to  pay,  without  producing  money 
because  of  creditor's  refusal  to  accept  it,  sufficient  to  discharge  surety. 

Cited  in  footnote  to  Jonathan  Turner's  Sons  v.  Lee  Gin  &  Mach.  Co.  38  L.  R. 
A.  549,  which  holds  obligation  discharged  by  taking  from  court  money  paid  in 
as  full  payment,  although  protesting  that  more  is  due. 

Cited  in  note  (33  L.  R.  A.  231)  on  effect  of  unaccepted  tender  on  lien  of 
mortgage  or  pledge. 

Natare  of  reapectlve  Intereata  of  mortKagror  and  mortvaffee. 

Cited  in  Julian  v.  Central  Trust  Co.  53  C.  C.  A.  442,  115  Fed.  960,  and  Hus- 
sey  v.  Hill,  120  N.  C.  316,  58  Am.  St.  Rep.  789,  26  S.  E.  919,  holding  mortgagee 
holds  legal  title  to  mortgaged  property  in  trust  for  payment  of  debt,  and  then 
for  mortgagor;  James  v.  Western  North  Carolina  R.  Co.  121  N.  C.  526,  46  L. 
R.  A.  310,  28  S.  E.  537,  and  Russell  v.  Roberts,  121  N.  C.  324,  28  S.  E.  406, 
holding  mortgagor  in  default  after  day  of  payment  has  only  equity  of  redemp- 
tion in  mortgaged  premises;  Rhea  v.  Rawls,  131  N.  C.  454,  42  S.  E.  900,  hold- 
ing where  grantee  of  land  subject  to  deed  of  trust  to  secure  certain  notes,  gives 
own  note  and  deed  of  trust  in  payment  of  same,  widow  is  not  entitled  to  dower 
after  foreclosure. 
Blortflraffee'a  poorer  of  aale. 

Cited  in  Carter  v.  Slocomb,  122  N.  C.  477,  65  Am.  St.  Rep.  714,  29  S.  E.  720, 
holding  sale  of  land  by  mortgagee  after  death  of  mortgagor,  under  power  of  sale 
in  mortgage,  not  void. 

33  L.  R.  A.  239,  HARRISON  v.  PEPPER,  166  Mass.  288,  55  Am.  St.  Rep.  404, 

44  N.  E.  222. 
Fire  Inanrancei  title  of  aaanred  to  proeeeda  of  pollcT* 

Cited  in  Boston  Marine  Ins.  Co.  v.  Proctor,  168  Mass.  601,  47  N.  E.  414,  hold- 
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ing  proceeds  of  insurance  upon  debtor's  property  not  taken  out  for  his  benefit, 
cannot  be  subjected  in  equity  to  payment  of  his  debts;  Spalding  v.  Miller,  103 
Ky.  412,  45  S.  W.  462,  holding  life  tenant  insuring  property  for  own  benefit  not 
trustee  for  remaindermen  as  to  proceeds  in  excess  of  life  interest;  Beekman  v. 
Fulton  &  M.  Counties  Farmers'  Mut.  F.  Ins.  Asso.  66  App.  Div.  76,  73  N.  T.  Supp. 
110  (dissenting  opinion),  majority  holding  obligation  of  insurer  under  policy 
taken  out  by  life  tenant  does  not  extend  beyond  insurable  interest. 

Cited  in  footnotes  to  Sampson  v.  Bagley,  44  L.  R.  A.  711,  which  denies  life 
tenant's  liability  to  rebuild  in  case  of  accidental  fire;  Green  v.  Green,  46  L.  B. 
A.  525,  which  requires  money  collected  on  total  loss  under  policy  taken  out  by 
life  tenant  to  be  used  in  rebuilding  or  go  to  remaindermen. 

33  L.  R.  A.  241,  HABDY  v.  LANCASHIRE  INS.  CO.  166  Mass.  210,  55  Am.  St. 

Rep.  395,  44  N.  E.  209. 
Insurance  I  effect  of  nkortgB,gor*m  acts  upon  Indemmity  of  mortarairee* 

Cited  in  footnotes  to  Delaware  Ins.  Co.  v.  Greer,  61  L.  R.  A.  137,  which  holds 
mortgagee's  indemnity  placed  at  risk  of  every  act  and  omission  of  mortgagor 
which  would  avoid  latter's  interest;  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce, 
36  L.  R.  A.  673,  which  holds  policy  not  avoided  as  to  mortgagee's  interest  by 
insured's  violation  of  provision  against  transfer  of  property  without  consent; 
Pioneer  Sav.  &  L.  Co.  v.  Providence  Washington  Ins.  Co.  38  L.  R.  A.  397,  which 
holds  change  of  title  by  deed  from  mortgagor  to  mortgagee  pending  application 
for  insurance  not  fatal  to  insurance. 

Distinguished  in  Quinn  v.  Fire  Asso.  180  Mass.  562,  62  N.  E.  980,  holding  rider 
on  standard  form  of  policy  providing  that  in  default  of  insurance  being  taken 
to  80  per  cent  of  value,  assured  shall  be  insurer  to  extent  of  deficit,  valid. 

Effect  of  doable  Inaaramce. 

Cited  in  Gross  v.  New  York  &  T.  S.  S.  Co.  107  Fed.  621,  holding  American 
clause  against  double  insurance  not  applicable  to  two  sets  of  insurance  policies 
taken  on  freight  in  transit  by  carrier  and  consignee. 

33  L.  R.  A.  245,  CROCKER  v.  COTTING,  166  Mass.  183,  44  N.  E.  214. 
RiirlitB  of  lot  o'vrners  abattinar  om  -vray. 

Subsequent  petition  to  determine  rights  in  same  passageway,  in  173  Mass.  68, 
53  N.  E.  158. 

Cited  in  Lemay  v.  Furtado,  182  Mass.  282,  65  N.  E.  395,  holding,  under  con- 
veyance describing  way  as  boundary  of  land,  grantee  takes  to  middle  of  way, 
although  measurements  given  in  deed  do  not  quite  bring  land  to  way;  Crocker  v. 
Getting,  170  Mass.  68,  39  L.  R.  A.  217,  64  Am.  St.  Rep.  278,  48  N.  E.  1023,  hold- 
ing equitable  partition  may  be  made  of  land  purchased  in  common,  subject  to 
easement  of  passage  way,  by  making  continuance  of  right  of  passage  term  of 
partition;  McKenzie  v.  Gleason,  184  Mass.  457,  100  Am.  St.  Rep.  566,  69  N.  E, 
1076,  holding  grantee  by  deed  describing  boundary  as  running  to  point  "near" 
specified  road,  thence  "by"  such  road,  takes  to  the  center,  with  right  to  use 
entire  road  in  common  with  others;  Crocker  v.  Cotting,  181  Mass.  148,  63  N. 
E.  402,  holding  where  passage  way  granted  by  deed  has  open  way,  it  cannot  be 
arched  over  by  one  of  grantees. 
Deeds  I   conatrnction. 

Cited  in  Hamlen  v.  Keith,  171  Mass.  79,  50  N.  E.  462,  holding  state  of  law  at 
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dat«  of  deed  may  be  considered  in  determining  meaning  and  operation  of  its 
words. 

33  L.  R.  A.  249,  PAGE  v.  SUN  INS.  OFFICE,  20  C.  C.  A.  397,  36  U.  S.  App.  672, 

74  Fed.  203. 

Fire  insurance!  apportionment  of  Iomi. 

Cited  in  Schmaelzle  v.  London  &  L.  F.  Ins.  Co.  75  Conn.  404,  60  L.  R.  A.  539, 
footnote  p.  536,  96  Am.  St.  Rep.  233,  53  Atl.  863,  as  to  mode  of  apportioning 
loss  on  building  and  personal  property  between  blanket  policies  and  those  spe- 
cifically liable  on  each  item;  Meigs  v.  London  Assur.  Co.  126  Fed.  785,  holding 
policies  on  addition  to  school  building  entitled  to  contribution  from  policies  taken 
out  before  building  of  addition  and  expressly  providing  that  they  should  cover 
addition;  Stephenson  v.  Agricultural  Ins.  Co.  116  Wis.  285,  93  N.  W.  19,  holding 
words  "amount  insured"  mean  face  of  policy,  and  words  "whole  insurance" 
mean  aggregate  maximum  risks  assumed  under  all  policies. 
Concurrent  Insurance. 

Cited  in  footnote  to  Carleton  v.  China  Mut.  Ins.  Co.  46  L.  R.  A.  166,  which 
holds  marine  policies  issued  on  different  days  to  take  effect  on  same  future  day, 
simultaneous. 

33  L.  R-  A.  250,  LANGFORD  v.  RIVINUS,  21  C.  C.  A.  581,  45  U.  S.  App.  79, 

75  Fed.  959. 
Dantagr^*  for  convemion* 

Cited  in  footnotes  to  Rogers  v.  Barnes,  38  L.  R.  A.  145,  which  sustains  mort- 
gagor's right  to  damages  from  wrongful  sale  before  default;  Woods  v.  Nichols,  48 
L.  R.  A.  773,  which  holds  measure  of  recovery  in  trover  by  one  retaining  title 
aa  security  for  purchase  price  limited  to  baUnoe  due,  less  depreciation  by  use. 

33  L.  R.  A.  252,  MARION  PHOSPHATE  CO.  v.  PERRY,  20  C*  C.  A.  490,  41  U. 

S.  App.  14,  74  Fed.  425. 
Corporations  I   effect  of  dlMiolntlon. 

Cited  in  Fitts  v.  National  Life  Asso.  130  Ala.  415,  30  So.  374,  holding  foreign 
corporation  dissolved  by  judicial  decree  cannot  be  made  defendant  in  suit;  Frank- 
fort V.  Deposit  Bank,  120  Fed.  167,  holding  bill  of  review  to  set  aside  decree  in 
favor  of  corporation,  not  maintainable  after  its  dissolution  and  repeal  of  its 
charter. 

Cited  in  footnote  to  Shayne  v.  Evening  Post  Pub.  Co.  55  L.  R.  A.  777,  which 
holds  libel  suit  against  dissolved  corporation  properly  revived  against  trustees. 

Operation  of  Ic»cal  la'vrs  npon  foreign  corporations. 

Cited  in  London,  P.  &  A.  Bank  v.  Aronstein,  54  C.  C.  A.  669,  117  Fed.  607, 
holding  executrix  of  estate  of  deceased  stockholder  in  British  corporation  doing 
business  in  California,  entitled  to  transfer  of  shares  according  to  laws  of 
latter  state. 

33  L.  R.  A.  255,  WADE  v.  LUTCHER  &  M.  CYPRESS  LUMBER  CO.  20  C.  C. 

A.  515,  41  U.  S.  App.  45,  74  Fed.  517. 
Wbat  conatltntes  a  rall-vra^'. 
Cited  in  footnote  to  Diebold  v.  Kentucky  Traction  Co.  63  L.  R.  A.  637,  which 
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holds  electric  railway  operated  between  two  cities  in  different  states  a  trunk 
railway  within  prohibition  a^^nst  granting  franchise  except  to  highest  bidder. 

« 

33  L,  R.  A.  258,  LOVENTHAL  v.  HOME  INS.  CO.  112  Ala.  108,  67  Am.  St  Rep. 

17,  20  So.  419. 
Fire  Insurance  I  title  of  aMiared. 

Cited  in  Pennsylvania  F.  Ins.  Co.  v.  Hughes,  47  C.  C.  A,  463,  108  Fed.  501, 
holding  purchaser  in  possession,  under  title  bond,  of  real  and  personal  property, 
including  building,  fixtures,  tools,  and  implements,  is  unconditional  and  sole  owner 
within  meaning  of  policy;  Manchester  Fire  Assur.  Co.  v.  Abrams,  32  C.  C.  A.  429, 
61  U.  S.  App.  276,  89  Fed.  935,  holding  owner  of  land  entitled  to  possession  and 
sale  of  crop,  subject  to  tenant's  right  to  credit  for  one  third  of  proceeds  over  ex- 
penses, has  "unconditional  ownership''  within  meaning  of  policy;  Schultz  v. 
Caledonia  Ins.  Co.  94  Wis.  43,  68  N.  W.  414,  questioning  whether  title  of  vendee 
imder  contract  to  purchase,  when  only  part  of  price  paid,  within  clause  avoiding 
policy,  if  title  less  than  fee  simple;  Matthews  v.  Capital  F.  Ins.  Co.  115  Wis.  274, 
91  N.  W.  675,  holding  interest  of  vendee  under  land  contract  "sole  and  uncon- 
ditional ownership;"  Pope  v.  Glens  Falls  Ins.  Co.  136  Ala.  674,  34  So.  29,  denying 
right  of  recovery  on  insurance  policy,  by  one  not  having  insurable  interest  in 
property. 

33  L.  R.  A.  264,  ELLIS  v.  PRATT  CITY,  111  Ala.  629,  56  Am,  St.  Rep.  76,  20 
So.  649. 

Bxeiuptlom  of  property  from  execution. 

Cited  in  Cleveland  v.  McCanna,  7  N.  D.  459,  41  L.  R.  A.  854,  66  Am.  St.  Rep. 
670,  75  N.  W.  908,  holding  judgment  for  debt  cannot  be  set  off  against  judgment 
representing  proceeds  of  exempt  property;  Wabash  R.  Co.  v.  Bowring,  103  Mo. 
App.  163,  77  S.  W.  106,  holding  neither  hog  used  as  show  hog,  nor  judgment  re- 
covered for  its  loss,  exempt  under  statute  exempting  hogs  for  use  of  family 
for  food. 

Cited  in  footnotes  to  Boisseau  v.  Penn,  57  L.  R.  A.  380,  which  holds  execution 
not  lien  on  interest  of  debtor  in  twenty-year  distribution  policy  on  his  life  which 
ceases  on  failure  to  pay  premiums;  Emery  County  v.  Burresen,  37  L.  R.  A.  732, 
which  denies  right  to  levy  execution  against  county  or  municipality  in  absence  of 
statutory  authority;  Addyston  Pipe  &  S.  Co.  v.  Chicago,  44  L.  R.  A.  405,  which 
denies  right  to  creditor's  bill  against  city  for  money  due  contractor. 

33  L.  R.  A.  266,  McCALL  v.  HAMPTON,  98  Ky.  166,  56  Am.  St.  Rep.  335,  32 
S.  W.  406. 

Transfer .  of  expectancy  of  heir. 

Cited  in  footnotes  to  Hale  v.  Hollon,  36  L.  R.  A.  76,  which  sustains  conveyance 
of  mere  expectancy  of  inheritance  from  insane  sister;  Re  Lennig,  38  L.  R.  A. 
378,  which  holds  invalid,  agreement  without  consideration  to  transfer  share  of 
mere  expectancy. 

Cited  in  notes  (32  L.  R.  A.  595,  33  L.  R.  A.  266)  on  validity  of  transactions  be- 
tween heir  and  ancestor  relating  to  former's  expectancy* 
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33  L.  R,  A.  278,  CLENDENING  v.  WYATT,  54  Kan.  523,  38  Pac.  792. 
Validity  of  contract*  affectinir  expectancy  of  estate. 

Cited  in  King  v.  Mollohan,  61  Kan.  691,  60  Pac.  731,  holding  separation  agree- 
ment between  husband  and  wife  effectual  to  exclude  husband  from  interest  in 
wife's  estate;  De  Boer  v.  Harmsen,  131  Mich.  94,  90  N.  W.  1036,  sustaining  right 
of  one  child  of  testator  to  recover  from  another  child,  amount  which  latter  prom- 
ised to  pay  former  in  presence  of  testator,  after  statement  of  his  intention  to 
make  new  will. 

Cited  in  notes  (32  L.  R.  A.  595)  on  validity  of  transactions  between  heir  and 
ancestor  relating  to  former's  expectancy;  (33  L.  R.  A.  266)  on  validity  of  sale 
of  expectancy  by  prospective  heir. 

33  L.  R.  A.  288,  STATE  ex  rel.  HOADLEY  v.  INSURANCE  COMRS.  37  Fla.  664, 

20  So.  772. 
Validity  of  I«loyd'«  contract  of  insarance. 

Cited  in  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21,  55  L.  R.  A.  201,  42 
Atl.  1063,  holding  Lloyd's  policy  of  fire  insurance  providing  for  individual  liability 
of  underwriters,  valid. 

ILaivs  diacriminatinir  avaiast  nonresidents. 

Cited  in  Re  Johnson,  139  Cal.  538,  96  Am.  St.  Rep.  161,  73  Pac.  424,  holding 
exemption  of  resident  nieces  and  nephews  from  collateral  inheritance  tax,  valid 
as  to  residents,  and  by  equal  privileges  and  immunities  Aause  of  Constitution  to 
residents  of  other  states. 

Cited  in  footnotes  to  Ckx>k  v.  Howland,  59  L.  R.  A.  338,  which  sustains  con- 
finement to  residents  of  right  to  act  as  agents  for  foreign  insurance  companies; 
Broadfoot  v.  Fayetteville,  39  L.  R.  A.  245,  which  sustains  statute  discriminating 
in  favor  of  nonresidents  of  city  as  to  allowing  stock  to  run  at  large. 

33  L.  R.  A.  291,  STATE  USE  OF  JAMES  v.  KENT  COUNTY,  83  Md.  377,  35 

Atl.  62. 
Acceptance  of  dedication  necessary  to  n&anicipal  control  of  streets. 

Cited  in  Ogle  ▼.  Cumberland,  90  Md.  62,  44  Atl.  1015,  holding  dedication  of 
street  to  public  insufficient  to  create  liability  for  defective  condition  on  part  of 
municipality,  in  absenoe  of  acceptance;  Baltimore  v.  Broumel,  86  Md.  158,  37 
Atl.  648,  holding  making  of  plat,  and  sale  of  lots,  not  sufficient  to  give  munici- 
pality jurisdiction  over  streets  designated,  in  absenoe  of  acceptance  of  dedication. 

Instraction  as  den&arrer  to  evidence. 

Cited  in  Parr  v.  City  Trust,  S.  D.  A  Surety  Co.  95  Md.  299,  52  Atl.  512,  and 
Grand  Fountain  U.  0.  of  T.  R.  v.  Murray,  88  Md.  425,  41  Atl.  896,  holding  prayer 
in  nature  of  demurrer  to  evidence  not  too  general,  if  it  raises  question  of  legal 
sufficiency  of  evidence ;  Smith  v.  Heldman,  93  Md.  353,  48  Atl.  946,  holding  prayer 
for  rule  that  evidence  insufficient  as  matter  of  law  to  warrant  recovery,  operates 
as  demurrer  to  whole  evidence;  Underbill  v.  Buckman  Fruit  Co.  97  Md.  245,  54 
Atl.  873,  holding  prayer  of  defendant  to  withdraw  case  from  jury  should  not  be 
granted  where  there  is  evidence  legally  sufficient  to  take  case  to  jury. 

Time  for  siffnlnar  exceptions. 

Cited  in  Livers  v.  Ardinger,  90  Md.  37,  44  Atl.  1042,  holding  that  exceptions 
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must,  in  absence  of  special  rule,  be  presented  for  signature  of  court  during  term 
at  which  they  are  taken. 

33  L.  R.  A.  294,  BAKRY  v.  EDLAVITCH,  84  Md.  95,  36  Atl.  170. 
ESaBement  in  party  -vrall. 

Cited  in  Harrison  v.  Union  Nat.  Bank,  22  Pa.  Co.  Ct.  565,  holding  use  of  vail 
of  adjoining  proprietor  without  claim  of  title,  to  support  floor  beams  for  sijcty-fiTe 
years,  insufficient  to  create  easement  by  prescription. 

Distinguished  in  Bright  v.  Allan,  203  Pa.  397,  53  Atl.  251,  holding  that  wall 
built  entirely  on  land  of  one  person,  but  intended  as  a  party  wall,  and  used  as 
such  for  many  years,  may  be  increased  in  height  by  adjoining  owner. 

33  L.  R.  A.  297,  GROVE  v.  YOUELL,  110  Mich.  285,  68  N.  W.  132. 
Eviction   of   tenants 

Cited  in  Adams  v.  Werner,  120  Mich.  436,  79  N.  W.  636,  holding  landlord's 
failure  to  repair  injury  to  leased  premises,  made  by  agents,  rendering  premises 
unsuitable  for  tenant,  property  treated  as  eviction. 

33  L.  R,  A.  300,  SAFFORD  v.  BOARD  OF  HEALTH,  110  Mich.  81,  64  Am.  St 

Rep.  332,  67  N.  W.  1094. 
Municipal  corporations  f  care  of  contagions  disease*. 

Cited  in  McKillop  v.  Cheboygan  County,  116  Mich.  616,  74  N.  W.  1050,  holding 
mandamus  proper  remedy  to  compel  allowance  of  bill  for  services  rendered  town- 
ship board  of  health  during  epidemic. 

Cited  in  footnote  to  Baltimore  v.  Fairfield  Improv.  Co.  40  L.  R.  A.  494,  which 
sustains  right  to  injunction  against  contract  by  city  for  care  of  leprous  person 
by  inexperienced  laborers  having  families  of  children. 

Distinguished  in  Webb  v.  Detroit  Board  of  Health,  116  Mich.  518,  72  Am,  St 
Rep.  541,  74  N.  W.  734,  holding  board  of  health  not  liable  for  loss  of  rent  and 
furniture  destroyed  because  property  quarantined  and  disinfected  on  account  of 
smallpox  breaking  out  on  premises. 

33  L.  R.  A.  302,  PETERSON  v.  WESTERN  U.  TELEG.  CO.  65  Minn.  18,  67  N.  W. 
646. 

Libel  I  actionable  -vrords* 

Cited  in  Trebby  v.  Transcript  Pub.  Co.  74  Minn.  88,  73  Am.  St  Rep.  330,  76 
N.  W^.  961,  holding  publication  charging  one  with  falsely  reporting  matter  to 
newspaper,  and  characterizing  him  as  disreputable  person,  libelous;  Nye  v.  West- 
•  ern  U.  Teleg.  Co.  104  Fed.  630,  holding  telegraph  company  not  liable  for  trans- 
mission of  message  that  person  named  had  been  ''brought  up"  in  political  cam- 
paign, defamatory  intent  not  being  apparent. 

Cited  in  footnote  to  Hollenbeck  v.  Hall,  39  L.  R.  A.  734,  which  holds  publicaticm 
that  trader  dishonest  in  pleading  statute  of  limitations  not  libelous. 

"What    constltntes    publication   of   libel. 

Cited  in  Peterson  v.  Western  U.  Teleg.  Co.  72  Minn.  43,  40  L.  R.  A.  662,  71 
Am.  St.  Rep.  461,  74  N.  W.  1022,  holding  transmission  of  actionable  words  over 
telegraph  wire  by  sound,  and  copying  same  in  written  form,  constitutes  publi- 
cation. 


291-305.]  L.  E.  A.  CASES  AS  AUTHORITIES.  258 


]>amaffe«  for  libelous  pnblleatlon. 

Cited  in  Peterson  v.  Western  U.  Teleg.  Co.  75  Minn.  371,  43  L.  R.  A.  582,  74 
Am.  St.  Rep.  502,  77  N.  W.  985,  holding  telegraph  company  liable  in  punitive 
damages  for  malicious  transmission  of  libelous  message  by  agent. 

Verdicts  deemed  exeewilire* 

Cited  in  Peterson  v.  Western  U.  Teleg.  Co.  75  Minn.  371,  43  L.  R.  A.  582,  74 
Am.  St.  Rep.  502,  77  N.  W.  985,  requiring  remittitur  of  $1,000  on  verdict  of 
$2,000  for  libel;  Bathke  v.  Krasein,  78  Minn.  274,  80  N.  W.  950,  holding  verdict 
of  $5,000  for  alienating  wife's  affections  excessive,  in  view  of  evidence. 

Parties  to  Joint  aetion  for  libel. 

Cited  in  Monson  v.  Lathrop,  96  Wis.  388,  65  Am.  St.  Rep.  54,  71  N.  W.  596, 
holding  sender  of  libelous  telegram  may  be  joined  with  telegraph  company  as  de- 
fendants in  action  for  libel. 

33  L.  R.  A.  305,  KNOWLES  LOOM  WORKS  v.  VACHER,  57  N.  J.  L.  490,  31 
Atl.  306. 

Affirmed  without  opinion  in  59  N.  J.  L.  586,  39  Atl.  1114. 

Pre-existinir  debt  as  consideration  for  niortiraire. 

Cited  in  Cumberland  Nat.  Bank  v.  Baker,  57  N.  J.  £q.  235,  40  Atl.  850,  holding 
mortgage  for  pre-existing  debt  entitled  to  priority  over  another  mortgage  executed 
at  same  time,  and  which  it  was  expressly  agreed  should  be  junior  lien;  Newaiic 
&  H.  Traction  Co.  v.  North  Arlington,  65  N.  J.  L.  152,  46  Atl.  568,  holding  pur- 
chaser at  foreclosure  sale  not  entitled  to  avoid  tax  lien  for  failure  to  make  timely 
return  to  county  clerk  unless  new  consideration  shown;  Protection  Bldg.  &  L. 
Asso.  V.  Knowles,  54  N.  J.  £q.  528,  34  Atl.  1083,  holding  as  to  money  advanced 
upon  mortgage  subsequently  delivered,  lien  is  for  antecedent  debt,  and  inferior  to 
mortgage  taken  for  purchase  money,  without  notice ;  Tate  v.  Security  Trust  Co.  63 
N.  J.  £q.  564,  52  Atl.  313,  holding  assignee  taking  mortgage  as  collateral  security 
for  pre-existing  debts,  without  delivering  up  the  evidence  of  such  debts,  not  pur- 
chaser for  value;  Reed  v.  Rochford,  62  N.  J.  Eq.  188,  50  Atl.  70,  holding  mortgage 
for  precedent  debt  on  property  on  which  alterations  are  being  made,  entitled  to 
priority  over  mechanic's  lien  subsequently  filed. 

Cited  in  note  (33  L.  R.  A.  305)  on  pre-existing  debt  as  consideration  for  mort- 
gage as  against  other  creditors  or  equities. 

Record  of  n&ortffaires  and  conditional  sales. 

Cited  in  Wimpfheimer  v.  Perrine,  61  N.  J.  Eq.  128,  47  Atl.  769,  holding  assignee 
for  benefit  of  creditors  not  entitled  to  avoid  chattel  mortgage  of  assignor  for  fail- 
ure to  record  immediately;  Beggs  v.  Bartels,  73  Conn.  135,  84  Am.  St.  Rep.  152, 
46  Atl.  874,  questioning  whether  record  of  unacknowledged  contract  of  con- 
ditional sale,  invalid  as  against  attachment,  upon  considerations  of  public  policy; 
Schmaltz  v.  York  Mfg.  Co.  204  Pa.  18,  59  L.  R.  A.  914,  93  Am.  St.  Rep.  782,  53 
Atl.  522,  holding  imrecorded  contract  of  conditional  sale  reserving  title  to  ma- 
chine becoming  fixture  in  manufacturing  plant,  ineffective  as  against  subsequent 
bona  fide  mortgage  of  whole  plant. 

Conflict  of  la^rs  as  to  conditional  sales. 

Cited  in  note  (64  L.  R.  A.  835)  on  conflict  of  laws  as  to  conditional  sales  of 
personalty. 
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33  L.  R.  A.  313,  STATE  v.  GERHARDT,  146  Ind.  439,  44  N.  E.  469. 

Followed  without  discussion  in  Zapf  ▼.  State,  145  Ind.  696,  44  N.  E.  1119,  and 
Dinnin  v.  State,  145  Ind.  697,  44  N.  E.  1119. 

Rvlea   for   determlnlnir   eonatitntlomallty   of   •tatntea. 

Cited  in  State  ex  reL  Harrison  v.  Menaugh,  151  Ind.  266,  43  L.  R.  A.  411,  51 
N.  E.  117,  holding  statute  must  appear  clearly,  palpably,  and  plainly  violative  of 
Oonstitution  to  justify  it  being  adjudged  invalid;  State  ew  rel.  Geake  v.  Fox, 
158  Ind.  129,  56  L.  R.  A.  895,  63  N.  E.  19,  holding  expediency,  necessity,  or  wis- 
dom of  statutes  are  questions  for  legislature,  and  not  for  courts;  State  ex  reL 
Geake  t.  Fox,  168  Ind.  129,  66  L.  R.  A.  895,  63  N.  E.  19,  holding  burden  upon 
party  assailing  statute  to  show  same  unconstitutional  beyond  reasonable  doubt; 
Chamberlain  t.  Iowa  Teleph.  Co.  119  Iowa,  628,  93  N.  W.  596,  holding  that  legis- 
lature  presumed  to  have  had  former  statutes  before  it,  and  to  have  fully  known 
their  scope  and  purpose  at  time  of  passing  act;  Newton  County  v.  State,  161  Ind. 
625,  69  N.  E.  442,  holding  it  duty  of  court  to  hold  statute  unconstitutional,  if 
clearly  in  violation  of  provision  against  special  legislation. 

Statute*  unconstitutional  in  part. 

Cited  in  Indianapolis  Brewing  Co.  v.  Claypool;  149  Ind.  207,  48  N.  E.  228  (dis- 
senting opinion,  Monks,  J.)}  holding  if  unconstitutional  portions  of  statute  can 
be  stricken  out,  and  still  leave  complete  statute,  remainder  must  be  enforced. 

Amendment  or  repeal  of  atatntCMi* 

Cited  in  Parks  v.  State,  159  Ind.  231,  59  L.  R.  A.  198,  64  N.  E.  862,  holding 
title,  "An  Act  Regulating  the  Practice  of  Medicine,  Surgery,  and  Obstetrics," 
sufficiently  broad  to  include  amendment  imposing  penalty  upon  unlicensed  persons 
announcing  themselves  as  practising  medicine;  Indianapolis  Brewing  Co.  v.  Clay- 
pool,  149  Ind.  197,  48  N.  E.  228,  holding  act,  March  1,  1895,  creating  department 
of  public  parks  in  cities  of  over  one  hundred  thousand  not  amendment  of  act, 
March  6,  1891,  concerning  incorporation  of  cities  of  more  than  one  hundred 
thousand  population ;  Re  Dietrick,  32  Wash.  476,  73  Pac.  506,  holding  that  statute 
complete  in  itself,  need  not  refer  to  or  set  out  former  statute  impliedly  repealed 
thereby;  Lambe  y.  McCormick,  116  Iowa,  172,  89  N.  W.  241,  holding  statute  for 
assessment  of  omitted  property,  not  impliedly  repealed  by  later  statute  not  incon- 
sistent therewith,  and  not  completely  providing  for  the  assessment  of  such  prop- 
erty. 

Titles  of  leirialative  acta. 

Cited  in  State  v.  Bailey,  157  Ind.  326,  59  L.  R.  A.  436,  61  N.  E.  730,  holding 
statute  imposing  penalty  for  failure  of  parent  to  send  child  to  school,  embraced 
within  title,  "An  Act  Concerning  Education  of  Children;"  Maule  Coal  Co.  v. 
Partenheimer,  155  Ind.  105,  55  N.  E.  751,  and  Isenhour  v.  State,  157  Ind.  525,  87 
Am.  St.  Rep.  228,  62  N.  E.  40,  holding  title  of  act  containing,  in  addition  to  general 
subject,  statement  of  subsidiary  means  and  methods  to  be  pursued  in  attaining 
object,  not  multifarious;  Gustavel  v.  State,  153  Ind.  616,  54  N.  E.  123,  holding 
statute  regulating  taking  of  fish,  providing  for  protection  of  waters,  and  granting 
powers  to  officers  for  enforcement  of  fish  and  game  laws,  not  invalid  as  embracing 
more  than  one  subject;  Baltimore  &  0.  R.  Co.  v.  Whiting,  161  Ind.  233,  68  N.  E, 
266,  holding  provision  conferring  judicial  power  on  town  clerks  within  title,  "An 
Act  Concerning  Town  Officers;"  State  em  rel.  Smith  v.  Board  of  Dental  Examiners, 
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31  Wash.  498,  72  Pac.  110,  holding  proyision  for  penalty  for  practising  dentistry 
without  license,  within  title  "An  Act  to  Regulate  the  Practice  of  Dentistry." 

Statute*  to  be  construed  wltli  other*  in  pari  materia. 

Cited  in  Elliott  y.  Brazil  Block  Coal  Co.  25  Ind.  App.  595,  58  N.  E.  736,  holding 
statute  giving  right  of  action  against  mine  owner  for  loss  of  life,  to  be  construed 
with  statute  limiting  time  for  commencement  of  actions  for  causing  death  to 
two  years. 

Police  povrer*  of  ctatc. 

Cited  in  Townsend  y.  State,  147  Ind.  634,  37  L.  R.  A.  299,  62  Am.  St.  Rep.  477, 
47  N.  E.  19,  holding  statute  imposing  penalty  for  burning  natural  gas  in  flambeau 
lights,  within  police  power;  State  ex  rel.  Cox  v.  Board  of  Education,  21  Utah,  414, 
60  Pac.  1013,  and  Blue  ▼.  Beach,  155  Ind.  129,  50  L.  R.  A.  68,  80  Am.  St.  Rep.  195, 
56  N.  E.  89,  upholding  order  of  local  board  of  health  excluding  children  not 
vaccinated  from  public  schools,  considered  as  emergency  measure  only;  Judy  y. 
Thompson,  156  Ind.  535,  60  N.  E.  270,  upholding  validity  of  statute  imposing 
penalty  for  failure  or  refusal  to  release  of  record  satisfied  mortgage;  State  v. 
Mathis,  18  Ind.  App.  611,  48  N.  E.  645,  holding  dealer  in  intoxicating  liquors 
under  license  from  Federal  government  subject  to  stata  statute  requiring  arrange- 
ment of  interior  of  saloon  during  prohibited  hours  so  as  to  permit  view  from 
street;  Austin  v.  State,  22  Ind.  App.  224,  53  N.  E.  481,  holding  person  not  liquor 
dealer  dispensing  champagne  in  private  ofiice,  as  act  of  hospitality,  not  within 
statute  providing  for  punishment  of  "whoever"  gives  away  intoxicating  liquor; 
Boomershine  v.  Uline,  159  Ind.  502,  65  N.  E.  513,  holding  statute  prohibiting 
granting  of  liquor  license  to  applicant  against  remonstrance  of  majority  of  voters 
of  township,  within  police  power;  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind. 
386,  62  L.  R.  A.  142,  66  N.  E.  1005,  holding  requirement  that  employers  pay  wages 
weekly  notwithstanding  private  contracts  with  employees  to  contrary,  not  within 
police  power. 

Cited  in  footnote  to  Bennett  v.  Pulaski,  47  L.  R.  A.  278,  which  sustains  ordi- 
nance for  closing  saloons  between  10  and  4  at  night  and  on  Sundays,  but  not 
requirement  for  removing  curtains  on  front  doors  and  windows. 

Cited  in  note  (48  L.  R,  A.  261)  on  legal  restrictions  on  department  stores. 

Distinguished  in  State  ew  rel,  Indianapolis  v.  Indianapolis  Union  R.  Co.  160 
Ind.  54,  60  L.  R.  A.  835,  66  N.  E.  163,  holding  power  not  conferred  by  charter  of 
city  to  require  railroad  company  to  elevate  tracks  for  purpose  of  abolishing  grade 
crossings. 

BavAl  protection  and  prlvlleKC*. 

Approved  in  Levy  v.  State,  161  Ind.  256,  68  N.  E.  172,  upholding  act  prohibit- 
ing transaction  of  business  by  "transient  merchants"  without  license;  Boomer- 
shine  V.  Uline,  159  Ind.  501,  65  N.  E.  513,  sustaining  statute  prohibiting  granting 
of  liquor  license  to  applicant  against  remonstrance  of  majority  of  voters  of  town- 
ship. 

Distinguished  in  Dixon  v.  Poe,  159  Ind.  498,  60  ^.  R.  A.  310,  95  Am.  St.  Rep. 
309,  65  N.  E.  518,  holding  void,  act  requiring  redemption  in  money  of  checks 
issued  in  payment  of  assigned  wages  of  employees  in  coal  mines. 

Restriction*  npon  lienor  traffic  *nb*cqncnt  to  license. 

Cited  in  Nelson  v.  State,  17  Ind.  App.  406,  46  N.  E.  941,  holding  person  accept- 
ing license  to  sell  intoxicating  liquors  subject  to  restrictions  subsequently  im- 


256         L.  E.  A.  CASES  AS  AUTHOEITIES.  [33  L.  R.  A. 

posed  upon  traffic;  Shea  y.  Muncie,  148  Ind.  32,  46  N.  E.  138,  holding  city  not 
estopped,  by  issue  of  license  to  sell  liquors,  and  acceptance  of  license  fee,  from 
subsequently  prohibiting  sale  in  residence  portion  of  city. 

iriolation  of  penal  statute  la  part  paalaliable. 

Cited  in  Herron  v.  State,  17  Ind.  App.  166,  46  N.  £.  540,  holding  where  statute 
imposes  penalty  for  several  distinct  acts  described  therein,  violation  of  all  pro- 
visions of  statute  not  necessary  to  conviction;  State  v.  Myers,  146  Ind.  37,  44 
N.  E.  801,  holding  information  charging  defendant  with  being  "engaged  in  sale 
of  spirituous,  vinous,  and  malt"  liquors,  without  adding,  "and  other  intoxicating 
liquors,"  sufficient. 

Suspension  of  ipeneral  la^r  by  vote  of  lahabltants. 

Cited  in  Flynn  v.  Taylor,  145  Ind.  537,  44  N.  E.  546,  holding  statute  allowing 
majority  of  voters  of  township  or  ward,  by  remonstrance,  to  prevent  grant  of 
liquor  license,  not  unconstitutional;  Wilcox  v.  Bryant,  156  Ind.  381,  59  N.  £.  1049, 
holding  statute  prohibiting  board  of  commissioners  from  granting  liquor  license 
for  "two  years"  to  person  against  whom  remonstrance  filed  by  majority  of  voters, 
valid;  Wilson  v.  Mathis,  145  Ind.  495,  44  N.  £.  486,  holding  no  appeal  lies  to 
circuit  court  from  decision  of  commissioners  dismissing  application  for  license  to 
sell  intoxicating  liquors,  because  of  remonstrance. 

Distinguished  in  Robert  J.  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28  C.  C. 
A.  672,  55  U.  S.  App.  730,  85  Fed.  32,  holding  statute  authorizing  assessment  of 
cost  of  sewers  upon  property  benefited,  in  such  cities  of  class  as  may  by  vote  of 
inhabitants  accept  provisions  of  act,  invalid. 

Snfllclency  of  remonstrance  air^^inst  llaaor  license. 

Cited  in  Collins  v.  Marvil,  145  Ind.  532,  44  N.  E.  487,  holding  signer  to  re- 
monstrance against  liquor  license  may  use  initials  to  designate  Christian  name; 
Massey  v.  Dunlap,  146  Ind.  355,  44  N.  E.  641,  and  Wilson  v.  Mathis,  145  Ind.  495, 
44  N.  E.  486,  holding  remonstrance  against  license,  which  can  make  it  unlawful 
to  grant  license,  must  be  personal,  and  not  general;  Cochell  v.  Reynolds,  156  Ind. 
17,  58  N.  E.  1029,  holding  under  statute  permitting  majority  of  voters  of  township 
to  defeat  grant  of  liquor  license  by  filing  remonstrance,  voters  cannot  authorize 
agent  to  sign  names  to  any  remonstrance  at  his  option ;  White  v.  Furgeson,  29  Ind. 
App.  154,  64  N.  E.  49,  holding  power  of  attorney  appointing  attorney  to  remon- 
strate against  granting  liquor  license  to  "any"  applicant  in  township,  authorizes 
him  to  remonstrate  against  any  person  against  whom  the  remonstrance  is  di- 
rected; Ludwig  V.  Cory,  158  Ind.  594,  64  N.  E.  14,  sustaining  right  of  legal  voters 
of  township  to  appoint  attorney  in  fact  to  remonstrate  under  their  names  against 
every  person  applying  for  liquor  licenses;  Ludwig  v.  Cory,  158  Ind.  590,  64  N.  E. 
14,  holding  it  absolute  duty  of  board  of  commissioners  to  dismiss  application  for 
license  on  finding  remonstrance  has  been  signed  by  majority  of  legal  voters  of 
township;  Boomershine  v.  Uline,  159  Ind.  501,  65  N.  E.  513,  holding  that  remon- 
strance need  not  state  grounds  for  not  granting  license. 

"Wltbdraival  of  names  from  renionstrance  or  consent. 

Cited  in  Sutherland  v.  McKinney,  146  Ind.  612,  45  N.  E.  1048;  Grelle  v.  Wright 
145  Ind.  699,  44  N.  E.  1119;  Thompson  v.  Hiatt,  145  Ind.  631,  44  N.  E.  486,— 
denying  right  to  withdraw  name  from  remonstrance  against  granting  liquor  li- 
cense, after  period  of  limitation  for  filing  has  conmienced  to  run;  White  v.  Pri- 
fogle,  146  Ind.  64,  44  N.  E.  926,  holding  signers  to  remonstrance  against  llqnor 
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license  cannot  withdraw  names  after  beginning  of  Friday  next  preceding  Monday 
on  which  regular  session  of  board  of  cominissioners  begins;  Sauntman  v.  Maxwell, 
154  Ind.  124,  54  N.  E.  397,  holding  remonstrants  against  granting  drainage  peti- 
tion cannot  withdraw  names  after  expiration  of  ten  days  following  filing  of  peti- 
tion; Re  Adriance,  59  App.  Div.  449,  69  N.  Y.  Supp.  314,  holding  consent  of  prop- 
erty owner  to  use  of  premises  for  sale  of  liquors,  revokable  at  any  time  before 
same  has  been  acted  upon  by  county  treasurer;  Kane  v.  Grady,  123  Iowa,  263, 
98  N.  W.  771,  holding  that  property  owner's  consent  to  sale  of  liquor  may  be 
revoked  at  end  of,  but  not  during,  year  for  which  tax  paid;  Bordwell  v.  Dills,  70 
Ark.  179,  66  S.  W.  646,  denying  right  of  signer  of  petition  to  prohibit  sale  of 
liquor  within  3  miles  of  schoolhouse,  to  withdraw  his  name  after  filing  of  peti- 
tion, without  leave  of  court. 

Distinguished  in  Knopfi  v.  Gilsonite  Roofing  &  Paving  Co.  92  Mo.  App.  289, 
holding  signer  of  remonstrance  against  paving  street  cannot  withdraw  name 
after  filing. 

33  L.  R.  A.  332,  HAVEMEYER  v.  DAHX,  48  Neb.  536,  68  Am.  St  Rep.  706,  67 

N.  W.  489. 
Capacity  to  -witness  or  take  acknoi^ledsnnent  of  deed. 

Cited  in  Holmes  v.  Hull,  60  Neb.  657,  70  N.  W.  241,  questioning  whether 
agent  of  mortgagee  is  disqualified  from  signing  as  witness  or  taking  acknowledg- 
ment of  mortgage;  Wilson  v.  Griess,  64  Neb.  795,  90  N.  W.  866,  holding  cashier, 
who  is  also  a  director  and  stockholder,  incompetent  to  take  acknowledgment  of 
mortgage  to  bank. 

Cited  in  footnotes  to  Donovan  v.  St.  Anthony  &  D.  Elevator  Co.  46  L.  R.  A.  721, 
which  holds  mortgagee  disqualified  as  witness  to  chattel  mortgage;  Horbach  v. 
Tyrrell,  37  L.  R.  A.  434,  which  holds  notary  public  not  disqualified  to  take 
acknowledgment  of  mortgage  to  corporation  of  which  he  is  secretary  and  treas- 
urer; Read  v.  Toledo  Loan  Co.  62  L.  R.  A.  790,  which  holds  officer's  act  in  taking 
and  certifying  acknowledgment  of  mortgage  ministerial,  and  not  judicial;  Black- 
man  V.  Henderson,  56  L.  R.  A.  902,  which  holds  record  of  mortgage  in  name  of 
fictitious  person,  acknowledged  before  mortgagor,  not  constructive  notice  to 
subsequent  purchasers. 

Annotation  in  33  L.  R.  A.  332,  referred  to  particularly  in  Iron  Belt  Bldg.  &  It. 
Asso.  V.  Groves,  90  Va.  140,  31  S.  £.  23,  holding  grantee  in  deed,  or  beneficiary 
thereunder,  incapable  of  taking  or  certifying  acknowledgment. 
Conveyance  of  homestead. 

Cited  in  Buettgenbach  v.  Gerbig,  2  Herdman  (Neb.)  892,  90  N.  W.  654,  re- 
quiring conveyance  of  homestead  to  be  signed  by  both  husband  and  wife  to  be 
valid* 

33  L.  R.  A.  338,  COOPER  v.  HAMILTON  PERPETUAL  BLDG.  &  L.  ASSO.  97 

Tenn.  285,  56  Am.  St.  Rep.  795,  37  S.  W.  12. 
CaiMKclty  to  take  acknowledgment. 

Cited  in  Iron  Belt  Bldg.  &  L.  Asso.  v.  Groves,  96  Va.  140,  31  S.  E.  23,  holding 
gprantee  in  deed,  or  beneficiary  thereunder,  incompetent  to  take  acknowledgment; 
Reed  Fertilizer  v.  Thomas,  97  Tenn.  480,  37  S.  W.  220,  holding  acknowledgment  of 
deed  of  trust  before  deputy  clerk,  who  is  beneficiary,  irregular,  but  not  void. 

Cited  in  footnote  to  Read  v.  Toledo  Iioan  Co.  62  L.  R.  A.  790,  vvhicli  holds 
L.  R.  A.  Axj.— Vol.  rV.--17. 
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officer's  act  in  taking  and  certifying  acknowledgment  of  mortgage  ministerial,  and 
not  judicial. 

Cited  in  note  (33  L.  R.  A.  335,  339)  on  right  of  interested  persons  to  take 
acknowledgment. 

Disapproved  in  effect  in  Ogden  Bldg.  &  L.  Asso.  ▼.  Mensch,  196  III.  565,  89  Am. 
St.  Rep.  330,  63  N.  E.  1049,  Affirming  99  111.  App.  70;  Bexar  Bldg.  &  L.  Asso. 
V.  Heady,  21  Tex.  Civ.  App.  155,  50  S.  W.  1079;  Hayes  v.  Southern  Home  Bld^r- 
&  L.  Asso.  124  Ala.  668,  82  Am.  St.  Rep.  216,  26  So.  527,  — holding  stockhold'^r 
in  lending  corporation  disqualified  to  conduct  or  certify  separate  examination 
and  acknowledgment  of  wife  upon  mortgage  of  homestead. 

33  L.  R.  A.  341,  STATE  ew  rel.  ST.  LOUIS,  K.  &  S.  R.  CO.  v.  WEAR,  135  Mo. 

230,  36  S.  W.  357,  658. 
"Writ  of  prohibition,  and  Baperintendinar  control. 

ated  in  Weaver  v.  Toney,  107  Ky.  431,  50  L.  R.  A.  108,  54  S.  W.  732,  holding 
writ  of  prohibition,  to  prevent  determination  of  proceedings  for  contempt 
against  parties  violating  injunction,  authorized  where  injunction  issued  unneces- 
sarily w^ithout  notice;  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  618, 
51  L.  R.  A.  60,  79  N.  W.  1081,  sustaining  independent  power  of  supreme  court 
in  exercise  of  superintending  control  to  use  mandamus  and  other  ancient  writs 
to  restrain  excesses  and  quicken  neglects  of  inferior  courts. 

Cited  in  note  (51  L.  R.  A.  109)  on  superintending  control  and  supervisory  ju- 
risdiction  of   superior  over   inferior   or   subordinate   tribunal. 

Appointment    of   receiver*. 

Cited  in  Tuttle  v.  Blow,  176  Mo.  171,  98  Am.  St.  Rep.  488,  75  S.  W.  617,  hold- 
ing that  receiver  should  be  appointed  without  notice  only  in  cases  of  great 
emergency;  Rees  v.  Andrews,  169  Mo.  189,  69  S.  W.  4,  holding  notice  necessary 
before  taking  property  out  of  possession  of  one  litigant  and  putting  in  possession 
of  receiver;  Chambers  v.  Oehler,  107  Iowa,  158,  77  N.  W.  853,  holding  appoint- 
ment of  receiver  of  property  of  solvent  resident  without  notice,  error;  State  «c 
rel  St.  Louis  &  K.  R.  Co.  v.  Hirzel,  137  Mo.  446,  37  S.  W.  921,  holding  appe:il 
from  order  refusing  to  vacate  appointment  of  receiver,  with  approved  statutory 
bond,  operates  to  release  property  from  custody  of  receiver. 

'Writ   of  aaslBtance.  • 

Cited  in  Sills  v.  Goodyear,  88  Mo.  App.  320,  holding  writ  of  assistance  will 
not  issue  for  enforcement  of  judgment  in  action  of  forcible  entry  and  detainer,  as 
against  one  not  party,  and  who  acquired  possession  prior  to  institution  of  suit. 

Contempt  of  conrt* 

Cited  in  Ex  parte  Tinsley,  37  Tex.  Crim.  Rep.  527,  66  Am.  St.  Rep.  818,  40  S. 
W.  306,  upholding  commitment  for  disobedience  of  order  of  court  to  turn  over 
property  to  receiver,  where  court  had  jurisdiction  to  make  order,  notwithstanding 
part  of  property  not  in  possession  of  accused;  Chambers  v.  Oehler,  107  Iowa, 
158,  77  N.  W.  853,  holding  disobedience  of  subpoena  justified,  when  alleged  cause 
to  which  witness  summoned  not  pending;  State  v.  Lucksinger,  79  Mo.  App.  293, 
holding  denial,  under  oath,  of  possession  of  papers  ordered  to  be  produced,  suf- 
ficient to  vacate  order. 
Appeal!    abnae   of   discretion. 

Cited  in  Havai  v.  Missouri  R.  Co.  155  Mo.  225,  55  S.  W.  1035,  holding  order 
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granting  plaintiff  new  trial  not  reviewable,  except  when  discretion  of  trial  court 
arbitrarily  exercised;  Pullis  v.  Pullis  Bros.  Iron  Co.  90  Mo.  App.  251,  refusing  to 
reverse  order  taxing  counsel  fees,  for  services  rendered  receiver,  against  losing  par- 
ty in  application  for  receiver,  in  absence  of  abuse  of  discretion. 

33  L.  R.  A.  351,  JEFFRIS  v.  FITCHBURG  R.  CO.  93  Wis.  250,  57  Am.  St  Rep. 
919,  67  N.  W.  424. 

Proof  of  tnaolveiicT* 

Distinguished  in  Shaw  v.  Gilbert,  111  Wis.  176,  86  N.  W.  188,  holding  evidence 
of  financial  distress  and  defaults  in  payment  of  debts,  not  conclusive  proof  of 
insolvency. 

Rlfrbt   of   Btoppafire   in   translta. 

Cited  in  Brewer  Lumber  Co.  v.  Boston  &  A.  R.  Co.  179  Mass.  232,  54  L.  R. 
A.  438,  88  Am.  St.  Rep.  375,  60  N.  E.  548,  upholding  right  of  stoppage  in  transitu 
after  acceptance  of  note  of  purcliaspr  in  payment. 

Cited  in  footnote  to  Johnson  v.  Eveleth,  48  L.  R.  A.  50,  which  holds  log^  sub- 
ject to  stoppage  in  transitu  while  being  driven  down  river  by  log-driving  com- 
pany. 

33  L.  R.  A.  356,  MYERS  v.  HINDS,   110  Mich.  300,  64  Am.  St  Rep.  345,  68 
N.  W.  156. 

BlcT'cle   not   carriage. 

Cited  in  Murfin  v.  Detroit  &  E.  PI.  Road  Co.  113  Mich.  676,  38  L.  R.  A.  100, 
67  Am.  St.  Rep.  489,  71  N.  W.  1108,  holding  bicycle  not  within  statute  authorizing? 
plank-road  company  to  charge  toll  for  every  vehicle  or  carriage  "drawn  by  one 
animal;"  Richardson  v.  Danvers,  176  Mass.  414,  50  L.  R.  A.  127,  79  Am.  St. 
Rep.  320,  57  N.  E.  688,. holding  bicycle  not  carriage  within  statute  requiring  high- 
ways to  be  kept  in  repair  so  as  to  be  reasonably  safe  for  travelers  with  car- 
riages. 

La-WB  iroTerninir  v«e  of  bicycles. 

Cited  in  footnote  to  Moore  v.  District  of  Columbia,  41  L.  R.  A.  208,  which  holds 
reasonableness  of  ordinance  prohibiting  riding  bicycle  with  handle  bars  more 
than  4  inches  below  saddle,  question  of  fact. 

Cited  in  note  (47  L.  R.  A.  293)  on  bicycle  law. 

33  L.  R.  A.  359,  BROWN  v.  FARMERS*  &  M.  NAT.  BANK,  88  Tex.  265,  31  S. 

W.  285. 
Contracts  of  arnaranty. 

Cited  in  footnote  to  Holm  v.  Jamieson,  45  L.  R.  A.  846,  which  holds  guaranty 
of  prompt  payment  of  note  not  annulled  by  judgment  declaring  note  void. 

Cited  in  note  (33  L.  R.  A.  359)  on  statute  of  frauds  as  affecting  guaranty  of 
contract  of  person  under  disability. 

33  L.  R.  A.  364,  ELLIOTT  v.  KITCHENS,  HI  Ala.  546.  66  Am.  St  Rep.  69, 
20  So.  366. 
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83  L.  R.  A.  366,  PINE  BLUFF  WATER  &  LIGHT  CO.  v.  SCHNEIDER,  82  Ark. 

109,  34  S.  W.  547. 
Nearliflrent    use    of    explosives. 

Cited  in  Pine  Bluff  Water  &  Light  Co.  v.  McCain,  62  Ark.  118,  34  S.  W.  54^. 
holding  gas  company  failing  to  repair  leak  in  pipe,  jointly  liable  with  third  person 
lighting  match  to  discover  leak,  for  damages  caused  by  explosion. 

Cited  in  footnotes  to  Dow  v.  Winnipesaukee  Gas  &  Electric  Co.  42  L.  R.  A.  569, 
which  holds  proprietor  of  gas  plant  liable  for  damage  to  greenhouse  plant«  by 
escaping  gas;  Richmond  Gas  Co.  v.  Baker,  36  L.  R.  A.  683,  which  holds  gas 
company  liable  for  escape  of  gas  from  cracked  elbow  in  pipe  repair  of  which  has 
been  unsuccessfully  attempted;  Barrickman  v.  Marion  Oil  Co.  44  L.  R.  A.  92, 
which  holds  gas  company  liable  for  furnishing  natural  gas  at  so  great  a  pressure  as 
to  set  building  on  fire;  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which 
denies  gas  company's  liability  for  explosion  due  to  blundering  act  of  employee 
of  other  company;  Vieth  v.  Hope  Salt  &  Coal  Co.  57  L.  R.  A.  410,  which  denies 
liability  for  injury  to  neighbor  by  explosion  of  steam  boiler  operated  on  one's  own 
premises  with  care  and  skill;  Purdy  v.  Westinghouse  Electric  JTMfg.  Co.  51  L.  R. 
A.  881,  which  holds  use  of  barrels  formerly  containing  explosive  substance,  for 
sliipping  iron,  does  not  render  employer  liable  for  injury  to  employee  by  ex- 
plosion. 

33  L.  R.  A.  369,  OWENS  v.  McNALLY,  113  Cal.  444,  45  Pac.  710. 

Aflrreeinents  to  make  K^tt,  devise,  or  beau^st. 

Cited  in  Owens  v.  McNally,  124  Cal.  30,  56  Pac.  615,  upholding  executed  gift 
of  house  and  lot  in  consideration  of  services  rendered  intestate;  Re  Healy,  137 
Cal.  478,  70  Pac.  455,  holding  agreement  to  leave  entire  estate  to  one  heir,  en- 
forceable; Bums  V.  Smith,  21  Mont.  271,  69  Am.  St.  Rep.  653,  53  Pac.  742,  hold- 
ing contract  to  leave  one  child's  share  of  estate,  in  consideration  of  promisee  mak- 
ing home  with  promisor,  enforceable  in  equity;  Russell  v.  Agar,  121  Cal.  39S, 
66  Am.  St.  Rep.  35,  53  Pac.  926,  refusing  to  enforce  agreement  to  make  good 
by  will  losses  sustained  by  employee  because  of  refusal  of  partnership  with  tes- 
tator's rival  in  business. 

Cited  in  footnotes  to  Clancy  v.  Flusk>%  52  L.  R.  A.  277,  which  authorizes  spe- 
cific performance  of  executed  oral  contract  to  convey  land  to  son  for  taking  care 
of  father  for  life,  though  father  left  before  death;  Svanburg  v.  Foeseen,  43 
L.  R.  A.  427,  which  holds  oral  agreement  to  leave  entire  property  at  death  to  mem- 
bers of  promisor's  family  is  rendered  valid  by  their  rendering  services  and  sell- 
ing land  at  sacrifice  for  promisor's  benefit  Bryson  v.  McShane,  49  L.  R.  A.  527, 
which  holds  specifically  enforceable,  executed  oral  contract  to  give  entire  prop- 
erty for  support  during  life  and  burial  after  death. 

33  L.  R.  A.  374,  PEOPLE  v.  DE  WINTON,  113  Cal.  403,  54  Am.  St.  Rep.  357, 

45  Pac.  708. 
Arson   under  statute. 

Disapproved  in  effect  in  Lipschitz  v.  People,  25  Colo.  267,  55  Pac.  1111,  hold- 
ing wilful  and  malicious  burning  of  "residence  building"  held  by  one  as  trustee 
is  arson,  though  building  not  his  habitation. 
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33  L.  R.  A.  376,  TAMPA  WATERWORKS  CO.  v.  CLIXE,  37  Fla.  686,  53  Am. 
St.  Rep.  262,  20  So.  780. 

mratemi    riiMirlan    rlirlits   aflralnst   unreasonable    appropriation. 

Cited  in  footnotes  to  New  Whatcom  v.  Fairhaven  Land  Co.  54  L.  R.  A.  190, 
which  denies  city's  right  to  appropriate  waters  of  navigable  lake  for  water 
supply  to  injury  of  riparian  owner;  Canton  v.  Shock,  58  L.  R.  A.  637,  which 
holds  city  liable  to  lower  proprietor  for  furnishing  water  to  outside  persons, 
or  for  transportation,  or  unreasonable  amount  to  manufacturers. 

Cited  in  notes  (41  L.  R.  A.  739)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream;  (58  Lk  R.  A.  241)  on  acquisition 
of  water  supply  by  right  of  eminent  domain. 

Appropriation   of   anbaarfaee   BtreantSi 

Approved  in  Clarke  County  v.  Mississippi  Lumber  Co.  80  Miss.  544,  31  So. 
905,  holding  that  subterranean  waters  will  be  regarded  as  percolating  unless 
they  are  clearly  from  a  distinct  underground  stream,  whose  existence  is  known  or 
easily  ascertainable;  Barclay  v.  Abraham,  121  Iowa,  622,  64  L.  R.  A.  256,  100 
Am.  St.  Rep.  365,  96  N.  W.  1080,  holding  burden  of  proving  existence  of  sub- 
terranean stream  on  one  asserting  right  to  its  use,  and  such  existence  not  shown 
by  fact  that  excessive  flow  from  one  well  interferes  with  others;  Miller  v.  Black 
Rock  Springs  Improv.  Ck).  90  Va.  756,  86  Am.  St.  Rep.  924,  40  S.  E.  27,  sus- 
taining right  to  dig  ditch  on  one's  own  land,  though  percolating  water  thereby  di- 
verted from  spring  on  adjoining  land. 

Cited  in  footnotes  to  Brosnan  v.  Harris,  54  L.  R.  A.  628,  which  sustains  right, 
under  statute,  to  appropriate  water  of  spring  without  natural  outlet;  Wheelock 
v.  Jacobs,  43  L.  R.  A.  105,  which  holds  as  percolating  water  which  owners  of 
land  may  appropriate,  small  stream  without  well-defined  channel,  coming  through 
hole  in  bed  rock  below  surface;  Vineland  Irrig.  District  v.  Azusa  Irrig.  Co.  46  L. 
R.  A.  820,  which  holds  subsurface  flow  of  river  through  grjivelly  bed  subject  to  legal 
appropriation,  subordinate  to  riglits  of  prior  appropriator  of  surface  flow;  Huber 
V.  Merkel,  62  L.  R.  A.  589,  which  holds  that  landowner's  right  to  sink  wells 
and  gather  percolating  water  cannot  be  taken  away  by  legislation,  unless  by 
exercise  of  eminent  domain  or  police  power;  Stillwater  Water  Co.  v.  Farmer,  GO 
L.  R.  A.  876,  which  sustains  right  to  injunction  against  landowner  draining, 
collecting,  and  diverting  percolating  waters  solely  to  waste  them;  Smith  v. 
Brooklyn,  45  L.  R.  A.  664,  which  holds  city  liable  for  draining  underground 
sources  of  surface  stream  by  pumping  water  for  city  reservoir. 

Diversion  or  pollution  of  stream. 

Cited  in  footnote  to  Fisk  v.  Hartford,  38  L.  R.  A.  474,  which  denies  riparian 
owner's  right  to  have  sewage  turned  into  stream  above  his  mill. 

33  L.  R.  A.  384,  OBEAR  v.  FIRST  NAT.  BANK,  97  Ga.  587,  25  S.  E.  335. 

Statntes  of  llntltatlons  and  of  frands. 

Cited  in  notes  (48  L.  R.  A.  629)  as  to  when  statute  of  limitations  will  govern 
action  in  another  state  or  country;  (64  L.  R.  A.  120)  on  conflct  of  laws  as  to 
statute  of  frauds. 
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33  L.  R.  A.  386,  Ex  parte  AKNOLD,  128  Mo.  256,  49  Am.  St.  Rep.  557,  30  & 

W.   768,    1036. 
Habeas   corpus   and    prohibition. 

Cited  in  Ex  parte  Neet,  157  Mo.  537,  80  Am.  St.  Rep.  638,  57  S.  W.  1025,  hold- 
ing habeas  corpus  proper  remedy  to  restore  freedom  of  person  imprisoned  for 
act  not  in  contravention  of  law;  Ex  parte  Craig,  130  Mo.  593,  32  S.  W.  II21, 
holding  person  imprisoned  for  violation  of  order  or  judgment  in  excess  of  ju- 
risdiction of  court  may  be  discharged  by  writ  of  habeas  corpus;  State  ear  rd. 
Anheuser-Busch  Brewing  Asso.  v.  Eby,  170  Mo.  525,  71  S.  W.  52,  holding  writ  of 
prohibition  proper  where  criminal  proceedings  are  without  jurisdiction,  because 
based  on  unconstitutional  statute. 

Election  contest  |   ballots  as  evidence. 

Cited  in  State  ex  rel.  Funkhouser  v.  Spencer,  164  Mo.  34,  63  S.  W.  1112,  hold- 
ing circuit  court  without  authority,  in  election  contest,  to  order  comparison  of 
ballots  with  voting  lists,  and  that   election  commissioners  certify  result. 

Cited  in  note  (33  L.  R.  A.  386)  on  power  of  court  to  require  ballot  boxes 
to  be  produced  or  opened   in   proceedings  other  than  election   contests. 

Qualified  in  Sone  v.  Williams,  130  Mo.  554,  32  S.  W.  1016,  holding  ballots  pro- 
duced by  lawful  custodian,  and  shown  to  have  been  kept  in  manner  required  by 
law,  admissible  in  evidence,  unless  mutilated. 

Inspection  of  election  records. 

Cited  in  footnote  to  Gleaves  v.  Terry,  34  L.  R.  A.  144,  which  limits  right  to 
examine  records  of  electoral  board  to  part  relating  to  appointment  and  re- 
moval of  certain  officers  or  ordering  new  registration. 

'  statement   of  one  ttalnar  In   Constitution   Is   exclnslon   of  anotber. 

Cited  in  Henderson  v.  Koenig,  168  Mo.  370,  57  L.  R.  A.  662,  68  S.  W.  72, 
holding  statute  making  office  of  probate  judge  in  certain  cities  salaried  office  is 
in  conflict  with  constitutional  provision  for  compensation  in  fees  in  pro- 
portion to  population;  State  v.  Bengsch,  170  Mo.  115,  70  S.  W.  710,  holding  desig- 
nation in  Constitution  of  property  which  shall  be  exempt  from  taxation  forbids 
exemption  of  other  property. 

33  L.  R.  A.  392,  WALSH  v.  STATE,  142  Ind.  357,  41  N.  E.  65. 
Statutes)    nnconstltntlonallty   cured    by   amendnient. 

Cited  in  Legler  v.  Paine,  147  Ind.  195,  45  N.  E.  604,  holding  unconstitutional 
feature  of  statute  may  be  cured  by  amendatory  act;  Legler  v.  Paine,  147  Ind.  188, 
45  N.  £.  604,  holding  constitutional  objection  to  statute  making  salaries  of  of- 
ficers of  certain  counties  dependent  upon  amount  of  fees  collected,  cured  by 
statute  extending  operation  of  law  to  all  counties  of  state;  Shilling  v.  State,  158 
Ind.  186,  62  N.  E.  49,  holding  fee  and  salary  law  of  1891  freed  by  amendment 
of  1893  from  original  unconstitutionality  as  to  county  auditors,  treasurers,  and 
recorders;  Sudbury  v.  Monroe  County,  157  Ind.  450,  62  N.  E.  45,  sustaining  valid- 
ity of  fee  and  salary  act  of  1891  as  amended  in  1893. 

Validity  of  curative  act. 

Cited  in  Owen  County  v.  Spangler,  159  Ind.  581,  65  N.  E.  743,  holding  act 
providing  that  previous  act  limiting  right  to  issue  bonds  for  highway  improve- 
ments shall  not  apply  to  bonds  of  specified  county  void  as  special  legislation. 


386-395.]  L.  R.  A.  CASES  AS  AUTHORITIES.  263 

Conatmctlon  of  amended  atatatea. 

Cited  in  Russell  v.  State,  161  Ind.  482,  68  N.  £.  1019,  holding  that  section 
of  statute  amended  is  to  be  r^arded,  as  to  matters  thereafter  occurring,  as  if 
it,  instead  of  the  original  section,  had  been  part  of  original  act;  Given  v.  State, 
160  Ind.  557,  66  N.  E.  750,  holding  amended  statute  is  to  be  treated  in  cases 
arising  subsequent  to  amendment,  as  if  it  had  been  enacted  at  date  of  amend- 
ment; Meer  v.  Shelby  County,  26  Ind.  App.  87,  59  N.  E.  184,  holding  that  from 
date  of  amendment  of  fee  and  salary  law,  amended  statute  is  to  be  construed  as  if 
amendment  originally  incorporated  in  it;  Pomeroy  v.  Beach,  149  Ind.  513,  49  N. 
E.  370,  holding  amendatory  act  providing  for  issue  of  garnishment  process  ''in 
all  personal  actions  arising  upon  contract"  is  to  be  construed  with  original  stat- 
ute concerning  attachment,  limiting  issue  of  process  to  cases  where  affidavit  in 
attachment  filed;  State  ex  rel.  Taylor  v.  Mount,  151  Ind.  692,  51  N.  E.  417, 
holding  amendatory  act  extending  term  of  office  of  judges  of  appellate  court, 
though  part  of  original  statute,  cannot  be  given  retroactive  effect  so  as  to  ex- 
tend term  of  judges  previously  elected. 

Title   of  levialative  acta. 

Cited  in  English  &  S.  A.  Mortg.  &  Invest.  Co.  v.  Hardy,  93  Tex.  300,  56  S.  W. 
169,  holding  title  of  amendatory  act  referring  to  unconstitutional  section  of  Code 
sufficiently  indicates  subject;  Randolph  County  v.  Henry  County,  27  Ind.  App. 
401,  61  N.  E.  612,  holding  act  entitled,  to  authorize  appointment  of  shorthand 
reporters  for  courts  in  counties  having  stated  population  cannot,  by  amendment 
extending  provisions  to  all  counties  of  state,  be  made  applicable  to  counties  of 
less  population  than  that  stated  in  title. 

Effect  of  declslona  determlnlnar  validity  of  atatatea. 

Cited  in  Denney  v.  State,  144  Ind.  539,  31  L.  R.  A.  737,  42  N.  E.  929,  holding 
adjudication  of  circuit  court  of  constitutionality  of  statute  of  no  binding  force 
on  supreme  court;  Gross  v.  Whitley  County,  158  Ind.  634,  58  L.  R.  A.  396,  64 
N.  E.  25,  holding  erroneous  interpretation  of  statute  in  decision  of  supreme  court, 
afterwards  overruled,  not  authority  for  county  officer  to  charge  and  collect  fees 
and  salary  to  which   law  does  not  entitle  him. 

Preaamptlona  in  favor  of  -validity  of  atatnte. 

Cited  in  Harmon  v.  Madison  County,  153  Ind.  72,  64  N.  E.  105,  holding  declara- 
tion in  statute  that  salaries  of  county  officers  are  graded  according  to  popula- 
tion and  services  required,  presumed  to  be  based  upon  necessary  information. 

■ 

33  L.  R.  A.  396,  JENNEY  ELECTRIC  CO.  v.  BRANHAM,  145  Ind.  314,  41  N. 

E.   448. 
Proof  ander  common  connts. 

Cited  in  West  v.  Eley,  39  Or.  465,  66  Pac.  798,  holding  complaint  upon  quan- 
tum meruit  for  services  rendered  may  be  supported  by  proof  of  express  contract 
fixing  price;  Hibbard  v.  Wilson,  51  Neb.  440,  71  N.  W.  65,  holding  contract 
admissible  to  prove  value  of  services  rendered,  under  quantum  meruit  count; 
Fulton  County  v.  Gibson,  158  Ind.  483,  63  N.  E.  982,  holding  complaint  in  gen- 
eral assumpsit  against  county  for  work  on  courthouse  not  bad  because  special 
contract  disclosed. 
Expert   testimony. 

Cited  in  Ishenhour  v.  State,  157  Ind.  528,  87  Am.  St.  Rep.  228,  62  N.  E.  40, 
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holding  knowledge  of  subject  derived  from  reading  and  conversationB  sufficient 
to  qualify  one  to  testify  as  expert  conoeming  effect  of  formaldehyde  on  milk. 

Juror*  actlny  on  p«r«onal  knoivledare. 

Cited  in  Cincinnati,  H.  &  I.  R.  Co.  v.  Cregor,  150  Ind.  628,  50  N.  E.  760,  hold- 
ing jurors  may  have  recourse  to  knowledge  of  men  and  their  actions,  in  determin- 
ing credibility  of  witnesses  and  weight  of  evidence;  Morrison  v.  State,  42  Fla. 
156,  28  So.  97,  holding  that  jury,  in  weighing  evidence,  should  use  same  reason, 
judgment^  common  sense,  and  general  knowledge  of  men  and  affairs,  as  they 
do  in  everyday  life;  De  Gray  v.  New  York  &  N.  J.  Teleph.  Co.  68  N.  J.  L.  458, 
53  Atl.  200,  holding  erroneous,  instruction  permitting  jury  to  consider  their  own 
experience  in  determining  whether  telephone  poles,  wires,  etc.,  were  detrimental  to 
market  value  of  abutting  property. 

Cited  in  note  (31  L.  R.  A.  406)  on  right  of  jurors  to  act  on  their  own 
knowledge  of  facts  in,  or  relevant  to,  issue. 

33  L.  R.  A.  399,  TODD  v.  JOHNSON,  99  Ky.  648,  36  S.  W.  987. 
Offlcers. 

Cited  in  Neeley  v.  McCcUum,  107  Ky.  147,  53  S.  W.  37,  holding  vacancy  in 
office  of  sheriff  cannot  be  filled  at  November  election,  at  which  only  members  of 
Congress  are  to  be  voted  for. 

Cited  in  footnote  to  State  v.  Loechner,  59  L.  R.  A.  916,  which  holds  member  of 
city  board  of  education,  a  ministerial  officer. 

33  L.  R.  A.  404,  BIRKETT  v.  WESTERN  U.  THiLEG.  CO.  103  Mich.  361.  50 

Am.  St.  Rep.  374,  61  N.  W.  645. 
Telearrapha)    amnmpfilt    for    delay    in    dellTery. 

Cited  in  Carland  v.  Western  U.  Teleg.  Co.  118  Mich.  373,  43  L.  R.  A.  282, 
74  Am.  St.  Rep.  394,  76  N.  W.  762,  holding  assumpsit  will  lie  to  recover  dam- 
ages from  telegraph  company  for  failure  to  promptly  transmit  and  deliver  tele 
gram. 

Nesrllflrence  In   transnils«lon  of  nie«»aare* 

Cited  in  footnote  to  Coit  v.  Western  U.  Teleg.  Co.  53  L.  R.  A.  678,  which 
holds  transmission  of  telegram  while  wires  working  badly  not  gross  negligence  if 
wires  working  well  when  actually  sent. 

■ 

33  L.  R.  A.  408,  ACKENHAUSEN  v.  PEOPLE'S  SAV.  BANK,  110  Mich.  175, 

64   Am.    St.   Rep.   338,   68   N.   W.    118. 
Banks;   repayment  of  deposits. 

Cited  in  footnote  to  Ladd  v.  Augusta  Sav.  Bank,  58  L.  R.  A.  288,  which  re- 
quires savings  bank  to  exercise  reasonable  care  to  prevent  loss  to  depositor  by 
payment  to  unauthorized  person. 

Blfect   of  bank:  rales. 

Cited  in  footnote  to  Ladd  v.  Augusta  Sav.  Bank,  58  L.  R.  A.  288,  which  holds 
depositor  bound  by  rules  in  bank  book. 

Gift  of  bank  deposit. 

Cited  in  Peninsular  Sav.  Bank  v.  Wineman,  123  Mich.  260,  81  N.  W.  1091,  hold* 
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ing  mere  deposit  in  name  of  another,  unaocompanied  by  acts  or  declarations  in- 
dicating intention  to  donate  fund,  not  sufficient  proof  of  gift. 

33  L.  R.  A.  411,  MORMLL  v.  PALMER,  68  Vt.  1,  83  Atl.  829. 
Adoption  of  common  Imiv  of  Bnyland. 

Cited  in  New  England  Trout  &  Salmon  Club  v.  Mather,  68  Vt.  357,  33  L.  R. 
A.  575,  35  Atl.  323,  dissenting  opinion  by  Thompson,  J.,  who  holds  that  parts 
of  common  law  of  England  repiignant  to  state  Constitution  are  not  common  law 
of  Vermont. 

Validity  of  mmnrlti«re. 

Cited  in  footnotes  to  University  of  Michigan  v.  McGuckin,  57  L.  R.  A.  017, 
which  holds  lawful  marriage  shown  between  persons  whose  cohabitation  original- 
ly meretricious,  by  continued  cohabitation  after  disability  removed,  and  birth 
of  children  baptized  as  legitimate ;  Hilton  v.  Roylanoe,  58  L.  R.  A.  723,  which  sus- 
tains sealing  for  time  and  eternity,  under  Mormon  marriage  ceremony. 

Rlirlits  of  iwrtlea  to  void  marriaore. 

Cited  in  footnotes  to  Payne's  Appeal,  33  L.  R.  A.  418,  which  denies  rights  in 
married  woman's  estate  of  one  deceived  into  assuming  relation  of. husband  by 
representation  that  she  was  single;  Werner  v.  Werner,  41  L.  R.  A.  349,  which 
holds  division  of  property  between  persons  who  have  lived  together  as  husband 
and  wife  within  power  of  court  on  annulling  marriage  for  prior  marriage;  Deeds 
V.  Strode,  43  L.  R.  A.  207,  which  denies  right  to  recover  for  contracting  venereal 
disease  from  one  with  whom  married  woman  living  under  marriage  void  because 
former  husband  living. 

Statute   of  limitations. 

Cited  in  footnotes  to  Smith  v.  Blachley,  53  L.  R.  A.  849,  which  holds  running 
of  limitation  against  action  to  recover  back  money  not  prevented  by  fraud,  un- 
less investigation  prevented  by  affirmative  efforts;  Mereness  v.  First  Nat.  Bank, 
51  L.  R.  A.  410,  which  holds  running  of  limitations  on  demand  certificate  of 
deposit  not  interrupted  by  bank's  misrepresentations  in  denial  of  liability. 

"Wife's  conipetencT  «•  -vrltneMi   agralnst  linsband. 

Cited  in  footnote  to  People  v.  Curiale,  59  L.  R.  A.  588,  which  denies  wife'^ 
competency  to  testify  to  offenses  committed  by  husband  on  her  before  marriage. 

Appeal!   fonn  of  exception. 

Cited  in  Paul  v.  Cragnaz,  25  Nev.  325,  60  Pac.  983,  and  Jones  v.  Ellis,  68 
Vt.  548,  36  Atl.  488,  holding  general  exception  to  whole  charge  of  court  to  jury 
cannot  be  sustained  on  appeal,  if  charge  not  erroneous  in  all  respects, 

33  L.  R.  A.  418,  PAYNE'S  APPEAL,  65  Conn.  397,  48  Am.  St.  Rep.  215,  32  Atl. 

948. 
Rlffht  of  action  for  dan&agres  from  void  marrlaire. 

Cited  in  footnote  to  Deeds  v.  Strode,  43  L.  R.  A.  207,  which  denies  right  to  re- 
cover for  contracting  venereal  disease  from  one  with  whom  married  woman  liv- 
ing under  marriage  void  because  former  husband   living. 

Cited  in  note  (33  L.  R.  A.  411)  on  fraudulent  inducement  by  one  party  to  void 
marriage  as  ground  of  civil  action  in  favor  of  other  party. 
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SarvlTal  of  actlona. 

Cited  in  Wliitten  v.  Bennett,  77  Fed.  273,  holding  action  for  false  imprison- 
ment not  maintainable  against  executor  of  wrongdoer,  although  law  provides  for 
survival  of  such  actions;  Webber  v.  St.  Paul  City  R.  Co.  38  C.  C.  A.  84,  97  Fed- 
145,  holding  right  of  action  for  breach  of  contract  of  street  railway  to  carry 
passenger  safely  does  not  survive  death  of  injured  party. 

33  L.  R.  A.  423,  LITTLE  v.  CHICAGO,  ST.  P.  M.  &  0.  R.  CO.  65  Minn.  48,  60 

Am.  St.  Rep.  421,  67  N.  W.  846. 
Actions   aJfectlngr   property   In   another  state. 

Cited  in  Peyton  v.  Desmond,  63  C.  C.  A.  654,  129  Fed.  4,  holding  action  for 
value  of  lumber  manufactured  from  trees  wrongfully  cut  and  removed  from 
owner's  land,  transitory. 

Cited  in  footnote  to  Schmaltz  v.  York  Mfg.  Co.  59  L.  R.  A.  907,  which  sustains 
jurisdiction  in  equity  in  one  state  of  suit  by  citizen  to  enjoin  other  citizen  from 
removing  alleged  fixtures  from  land  in  another  state  on  which  former  has  mort- 
gage. 

33  L.  R.  A.  427,  Re  STEWART,  65  Minn.  615,  68  N.  W.  208. 
Pnbllc  nse  irlttaln   poirer  of  eminent  donialn. 

Cited  in  Fohl  v.  Sleepy  Eye  Lake,  80  Minn.  71,  82  S.  W.  1097,  holding  necessity 
for  extension  of  street  over  railroad  right  of  way  not  open  to  judicial  review; 
Ryan  v.  Louisville  k  N.  Terminal  Co.  102  Tenn.  118,  46  L.  R.  A.  306,  50  S.  W. 
744,  holding  terminal  facilities  for  accommodation  of  all  railroads  running  into 
city  is  public  use  within  power  of  eminent  domain;  State  ex  reU  Utick  v.  Polk 
County,  87  Minn.  339,  60  L.  R,  A.  182,  92  N.  W.  216,  holding  statute  providing 
for  construction  of  drainage  ditches  by  counties,  upon  petition  of  private  citizens, 
susceptible  of  construction  that  public  health  or  welfare  intended  to  be  advanced. 

Cited  in  footnotes  to  Diamond  Jo  Line  Steamers  v.  Davenport,  54  L.  R.  A.  859, 
which  authorizes  condemnation  for  public  wharf  of  land  used  by  carrier  as  land- 
ing place;  Denver  Power  &  Irrig.  Co.  v.  Colorado  &  S.  R.  Co.  60  L.  R.  A.  383, 
which  denies  power  of  reservoir  company  to  condenm  land  devoted  to  purpose  of 
railroad,  unless  public  necessity  so  requires;  Cleveland,  C.  C.  A,  St.  L.  R.  Co.  v. 
Ohio  Postal  Teleg.  Cable  Co.  62  L.  R.  A.  941,  which  denies  right  to  appropriate 
any  part  of  railroad  right  of  way  for  telegraph  line  until  determination  entered 
of  record  that  such  appropriation  will  not  interfere  with  authorized  practical  uses 
by  railroad  company. 

33  L.  R.  A.  432,  DAVIS  v.  ST.  LOUIS  COUNTY,  65  Minn.  310,  60  Am.  St.  Rep. 
475,  67  N.  W.  997. 

33  L.  R.  A.  435,  KIPP  v.  ELWELL,  65  Minn.  625,  68  N.  W.  106. 
'When    lien   for   taxes   barred. 

Cited  in  State  v.  Bellin,  79  Minn.  132,  81  N.  W.  763,  holding  tax  judgment 
rendered  in  year  1899  for  taxes  for  years  1870  to  1880  invalid;  Cool  v.  Kelly,  78 
Minn.  107,  80  N.  W.  861,  holding  tax  certificate  made  pursuant  to  tax  judgment, 
dated  September  12,  1893,  in  proceedings  to  enforce  payment  of  taxes  upon  real 
estate  delinquent  in  year  1879  and  prior  years,  and  in  1889  and  prior  years,  void 
on  its  face. 
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Distinguished  in  State  v.  Ward,  79  Minn.  367,  82  N.  W.  686,  holding  proceeding 
to  enforce  prior  tax  liens  by  new  judgment  may  include  judgments  running  less 
than  ten  years ;  State  v.  Kipp,  70  Minn.  289,  73  N.  W.  164,  holding  proceeding  to 
enforce  payment  of  taxes  on  land,  after  refund  lo  holder  of  void  tax  deed,  not 
barred  by  lapse  of  time. 

Rlflrht  to  plead  statute  of  limitations. 

Cited  in  footnote  to  fiates  v.  Cullum,  34  L.  R.  A.  441,  which  sustains  statute 
excluding  nonresidents  from  benefit  of  statute  of  limitations  as  to  cause  of  action 
arising  before  they  left  state. 

Cited  in  note  (45  L.  R.  A.  612)  on  vested  right  in  defense  of  statute  of  limita- 
tions. 

33  L.  R.  A.  437,  LOMMEN  v.  MINNEAPOLIS  GASLIGHT  CO.  65  Minn.  196,  60 

Am.  St.  Rep.  460,  68  N.  W.  53. 
Constitutional  rlarlat  of  trial  bz  Jnry. 

Cited  in  First  Nat.  Bank  v.  Foster,  9  Wyo.  164,  54  L.  R.  A.  551,  61  Pac.  466, 
holding  statute  permitting  verdict  by  three  fourths  of  number  of  jurors  unconstitu- 
tional; State  ex  rel.  Styve  v.  Kingsley,  85  Minn.  218,  88  N.  Vv.  742,  holding  party 
not  entitled,  as  matter  of  right,  to  trial  by  jury  as  to  issues  of  fact  in  equity 
cause  within  equitable  jurisdiction  at  common  law ;  People  v.  Dunn,  157  N.  Y.  536, 
43  L.  R.  A.  251,  52  N.  E.  572,  Affirming  31  App.  Div.  144,  52  N.  Y.  Supp.  968, 
holding  statute  providing  for  selection  of  special  jury  in  criminal  cases  from  gen- 
eral list  by  special  commissioner  not  violation  of  right  of  trial  by  jury;  Riley  v. 
Chicago,  M.  &  St.  P.  R.  Co.  67  Minn.  167,  69  N.  W.  718,  holding  jury  panel  should 
be  quashed  on  motion,  when  it  appears  jurors  intimately  connected  with  defend- 
ant's counsel,  as  clients  or  otherwise. 

Cited  in  footnotes  to  Silberman  v.  Hey,  44  L.  R.  A.  264,  which  holds  void,  stat- 
ute applicable  to  particular  county,  changing  law  as  to  jury  trials;  Eckrich  v. 
St.  Louis  Transit  Co.  62  L.  R.  A.  911,  which  holds  that  jury,  within  meaning  of 
Constitution,  is  that  existing  prior  to  adoption  of  Constitution;  People  v.  Dunn, 
43  L.  R.  A.  247,  which  sustains  statute  providing  that  jury  in  criminal  case  shall 
be  selected  from  special  list  made  from  general  list  by  jury  commissioner. 

Cited  in  note  (43  L.  R.  A.  43)  on  number  and  agreement  of  jurors  necessary  to 
constitute  valid  verdict. 

XSxpense    of    stmclc    Jnrr. 

Cited  in  Randolph  County  v.  Henry  County,  27  Ind.  App.  395,  61  N.  E.  612, 
holding  expense  of  struck  jury  must.be  paid  by  party  requiring  it,  and  cannot  be 
charged  to  county. 

Jndldal  determination  of  constitutionality  of  statutes. 

Cited  in  Minneapolis  v.  Janney,  86  Minn.  117,  90  N.  W.  312,  holding  that  to 
justify  rejection  of  statute  as  unconstitutional,  invalidity  must  appear  beyond 
reasonable  doubt. 

33  L.  R.  A.  449,  CLIFTON  v.  MONTAGUE,  40  W.  Va.  207,  52  Am.  St.  Rep.  872, 

21  S.  E.  858. 
Implied  covenants  In  lease. 

Cited  in  footnotes  to  York  v.  Steward,  43  L.  R.  A.  125,  which  holds  flow  of  water 
from  upper  to  lower  rooms  from  defective  plumbing,  which  lessor  refuses  to  rem- 
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edy,  breach  of  implied  covenant  for  quiet  enjoyment;  Wait  v.  O'Neil,  34  L.  R.  A. 
550,  which  holds  liability  for  rent  extinguished  by  washing  away  of  land  leased 
for  landing;  Franklin  v.  Tracey,  63  L.  R.  A.  649,  which  holds  owner  not  required 
to  exercise  care  to  discover  latent  defects  for  benefit  of  intending  lessees. 

33  L.  R,  A.  459,  SPRECKELS  v.  NEVADA  BANK,  118  Cal.  272,  54  Am.  St.  Rep. 

348,  45  Pac.  329. 
Transfer  of  corporate  slimrea. 

Cited  in  West  Coast  Safety  Faucet  Co.  v.  Wulff,  133  Cal.  817,  85  Am.  St  Rep. 
171,  65  Pae.  622,  holding  assignment  or  pledge  of  stock,  without  reissue  of  certifi- 
cate or  service  of  notice  on  corporation  that  stock  is  so  held,  not  protected  as 
against  innocent  purchaser  at  execution  sale;  Hall  v.  Cayot,  141  Cal.  17,  74  Pac 
299,  holding  valid,  pledge  of  stock  as  between  parties  created  by  delivering  cer- 
tificates with  indorsei>jent,  signed  by  corporate  secretary,  that  they  were  hypothe- 
cated to  secure  certain  note;  Hurlburt  v.  Arthur,  140  Cal.  107,  98  Am.  St, 
Rep.  17,  73  Pac.  734,  holding  holder  of  record  of  bank  stock  liable  to  creditors, 
though  he  holds  only  as  pledgee,  unless  such  fact  appears  on  face  of  books ;  First 
Nat.  Bank  v.  Park,  117  Iowa,  558,  91  N.  W.  826,  holding  (arguendo)  that  de- 
positary of  collateral  stock  has  right  to  have  proper  entry  of  transfer  made  on 
corporate  books;  Dover  v.  Pittsburg  Oil  Co.  143  Cal.  505,  77  Pac.  405,  holding 
stockholder  estopped,  as  against  bona  fide  purchaser,  to  deny  his  brother's  au- 
thority to  indorse  certificate,  by  saying  that  it  was  all  right,  on  being  told  of 
indorsement  before  sale. 

Cited  in  note  (36  L.  R.  A.  141)  on  liability  of  pledgee  of  stock  as  shareholder. 

Distinguished  in  McFall  v.  Buckeye  Grangers'  Warehouse  Asso.  122  Cal.  470, 
68  Am.  St.  Rep.  47,  55  Pac.  253,  holding  momentary  possession  of  certificate  of 
stock,  and  unauthorized  memorandum  of  pledge  on  margin  of  stub  of  stock  book, 
not  pledge. 
Recovery  of  dividends  on  •toclc. 

Cited  in  Ash  ton  v.  Zeila  Min.  Co.  134  Cal.  411,  66  Pac.  494,  holding  record  title 
on  books  of  company  unnecessary  to  right  of  action  for  recovery  of  dividends. 

33  L.  R.  A.  461,  HEALDSBURG  v.  MULLIGAN,  113  Cal.  205,  45  Pac.  337. 
Ltlabllltz  upon  offldml  bond*  for  loss  of  funds  vrltliont  fanlt  of  prlncipnl. 

Cited  in  Sanoma  County  v.  Stofen,  125  Cal.  37,  57  Pac.  681,  holding  robbery  is 
defense  to  action  against  county  treasurer  and  bondsmen  for  alleged  conversion  of 
county  funds;  School  District  v.  Stoner,  16  Montg.  Co.  L.  Rep.  110,  holding  school 
district  treasurer  not  liable  for  loss  of  district  funds  through  failure  of  bank 
where  same  were  deposited. 

Cited  in  footnotes  to  Thomssen  v.  Hall  County,  57  L.  R.  A.  303,  which  holds 
county  treasurer  liable  on  bond  for  loss  of  money  by  bank  failure;  Northern  P.  R 
Co.  V.  Owens,  57  L.  R.  A.  034,  which  holds  clerk  of  court  liable  on  bond  for  loss 
by  bank  failure  of  money  received  as  clerk;  Dreyer  v.  People,  58  L.  R.  A.  869, 
which  holds  loss  of  public  funds  fropi  failure  of  bank  ceasing  business,  to  carry 
out  agreement  to  pay  all  officers'  checks  to  unlimited  amount,  no  defense  to  in- 
dictment for  failure  to  pay  over. 

Distinguished  in  State  v.  Gramm,  7  Wyo.  358,  40  L.  R.  A.  699,  footnote  p.  690, 
52  Pac.  533,  denying  liability  on  bond  of  state  treasurer  for  loss  of  public  money 
by  bank  failure. 
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Disapproved  in  Swift  v.  Trustees  of  Schools,  91  111.  App.  228,  holding  township 
treasurer  and  bondsmen  not  relieved  from  accounting  for  public  funds  by  failure 
of  bank  where  same  deposited,  without  fault  on  their  part. 

33  L.  R.  A.  4«5,  PUEBLO  COUNTY  v.  SMITH,  22  Colo.  534,  45  Pac.  357. 
Rearvlatlon   of  Jurisdiction  of  Justices  of  peace. 

Cited  in  Morris  v.  People,  23  Colo.  466,  48  Pac.  534,  Affirming  8  Colo.  App.  379, 
holding  statute  authorizing  county  commissioners  to  increase  number  of  justices' 
precincts  in  county  not  unconstitutional;  Proulx  v.  Graves,  143  Cal.  247,  76  Pac. 
1025,  holding  act  of  board  of  supervisors  in  abolishing  certain  townships  and 
creating  new  one  from  such  territory  not  invalid  as  attempt  to  abolish  justice's 
courts. 

Cited  in  footnotes  to  Love  v.  Liddle,  62  L.  R.  A.  482,  which  denies  power  to 
regulate  jurisdiction  of  justices  of  peace  by  classification  of  cities  in  which  they 
reside;  Com.  ew  rel.  Jones  v.  Blackley,  53  L.  R.  A.  367,  which  sustains  classifica- 
tion of  townships  by  density  of  population. 

33  L.  R.  A.  470,  SWIFT  v.  PEOPLE,  162  111.  534,  44  N.  E.  528. 
Passaare  of  city  ordinances. 

Cited  in  Gage  v,  Chicago,  164  111.  578,  45  N.  E.  963,  holding  provision  of  special 
charter  of  city  of  Chicago  that  all  ordinances,  unless  by  unanimous  consent,  must 
be  referred  to  appropriate  committee  before  action  thereon,  superseded  by  general 
incorporation  act  of  1872;  People  ex  rel,  Hinch  v.  Harrison,  185  III.  316,  56  N.  E. 
1120,  holding  ordinance  requiring  application  for  saloon  license  to  be  signed  by 
majority  of  property  owners  on  both  sides  of  block  where  saloon  to  be  kept  not 
repealed  by  ordinance  abolishing  liquor  and  beer  wagons. 

Cited  in  footnote  to  Swindell  v.  State,  35  L.  R.  A.  50,  which  denies  power  to 
repeal  by  mere  majority  vote,  rule  fixed  by  ordinance  as  to  requirements  in  pas- 
sage of  ordinance. 
VnlldltT  of  statates  and  ordinances  as  to  licenses. 

Cited  in  Martens  v.  People,  85  111.  App.  68,  holding  ordinance  requiring  peti- 
tion for  saloon  license  to  be  signed  by  two  thirds  of  freeholders  in  block,  within 
powers  of  city  council,  and  not  unreasonable;  Boomershine  v.  Uline,  159  Ind.  502, 
65  N.  E.  513,  upholding  statute  as  to  remonstrances  agaiuBt  granting  of  liquor 
licenses. 

Cited  in  footnotes  to  Campbellsville  v.  Odewalt,  60  L.  R.  A.  723,  which  holds 
void,  ordinance  subjecting  to  fine,  possessor  of  premises  on  which  liquor  furnished 
in  violation  of  law,  although  without  his  knowledge  or  consent;  Harmon  v.  State, 
58  L.  R.  A.  618,  which  holds  void,  act  making  various  district  examiners  exclusive 
judges  as  to  competency  of  applicants  for  license  as  steam  engineers. 

33  L.  R.  A.  474,  BRASHEAR  v.  MADISON,  142  Ind.  685,  36  N.  K  252,  42  N.  E. 

349. 
Constitutional    limitations    of    Indebtedness. 

Cited  in  Laporte  v.  Gamewell  Fire  Alarm  Teleg.  Co.  146  Ind.  473,  35  L.  R.  A« 
689,  footnote  p.  686,  58  Am.  St.  Rep.  359,  45  N.  E.  588,  holding  contract  for  in- 
debtedness within  constitutional  prohibition,  when  cash  for  payment  not  in  treas- 
ury when  indebtedness  contracted  or  work  completed,  and  city  already  indebted 
beyond  comtitutional  limit. 
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Cited  in  footnotes  to  Kiehl  v.  South  Bend,  36  L.  R.  A.  228,  which  holds  indebt- 
edness for  hydrant  rentals  invalid  where  limitation  of  indebtedness  exceeded  when 
rentals  became  due;  South  Bend  v.  Rej'nolds,  49  L.  R.  A.  795,  which  holds  limit 
of  indebtedness  not  exceeded  by  contract  for  erection  by  individual  of  city  hall  on 
city,  land,  with  agreement  to  pay  fair  rental  and  with  option  to  purchase;  State 
ex  rel.  Helena  Waterworks  Co.  v.  Helena,  56  L.  R.  A.  336,  which  holds  contract 
for  water  supply  for  term  of  years  within  provision  as  to  limitation  of  city  in- 
debtedness. 

Laches. 

Cited  in  Fesler  v.  Brayton,  145  Ind.  74,  32  L.  R.  A.  579,  44  N.  E.  37,  applying 
rule  against  enforcement  of  stale  demands  in  equity  to  action  attacking  legislative 
apportionment  act  after  election  thereundei-  of  three  successive  legislatures. 

PreHnniptlon   of  regralarlty   of   official   actions. 

Cited  in  Switzerland  County  v.  Reeves,  148  Ind.  477,  46  N.  E.  995,  holding  cer- 
titicate  of  proper  officers  that  resolution  for  submission  of  amendment  to  Consti- 
tution to  electors  has  passed  both  branches  of  legislature  conclusive  of  fact;  Co- 
hum  V.  New  Teleph.  Co.  156  Ind.  98,  52  L.  R.  A.  675,  59  N.  E.  324,  holding 
complaint  alleging  telephone  company  "unlawfully"  digging  trench  in  sidewalk 
for  conduit  not  sufficient  to  overcome  presumption  of  municipal  authority. 

33  L.  R.  A.  476,  BYRAM  v.  MARION  COUNTY,  145  Ind.  240,  44  N.  E.  357. 
Gravel  roads  and  turnpikes. 

Cited  in  Warren  County  v.  Mankey,  29  Ind.  App.  57,  63  N.  E,  864,  denying  power 
of  county  commissioners  to  practically  reconstruct  free  gravel  road  by  cutting  hill 
down  6  feet,  under  authority  to  keep  such  roads  in  repair. 

33  L.  R.  A.  481,  JUDAH  v.  BROTHERS,  72  Miss.  616,  17  So.  752. 
Payment  of  bid  at  tax  sale. 

Cited  in  note  (33  L.  R.  A.  481)  on  necessity  of  immediate  payment  on  tax  sale. 

33  L.  R.  A.  492,  DONALD  v.  CHICAGO,  B.  &  Q.  R.  CO.  93  Iowa,  284,  61  N.  W.  971. 
Proof  of  negrliarence  cansina:  deatla. 

Cited  in  Manning  v.  Chicago  &  W.  M.  R.  Co.  105  Mich.  264,  63  N.  W.  312,  hold- 
ing conjectures  as  to  cause  of  fall  of  brakeman  from  train  insufficient  to  show 
death  in  manner  alleged  in  declaration. 

Employers'  relief  fnnd  contracts. 

Cited  in  Maine  v.  Chicago,  B.  &  Q.  R.  Co.  109  Iowa,  264,  70  N.  VV.  630,  holding 
relief  association  among  employees  of  railroad  not  insurance  company;  State 
ex  rcl.  Sheets  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  68  Ohio  St.  39,  64  L.  R.  A.  412, 
96  Am.  St.  Rep.  635,  67  N.  E.  93, — holding  railway  company  not  engaged  in  in- 
surance business  by  conducting  relief  department  for  employees;  Chicago,  B.  & 
Q.  R.  Co.  V.  Miller,  22  C.  C.  A.  266,  40  U.  S.  App.  448,  76  Fed.  441,  holding  obliga- 
tion assumed  by  railroad  company  to  contribute  funds  necessary  to  maintain  relief 
department  is  sufficient  consideration  to  support  employee's  contract  to  waiv.» 
right  of  action  for  injury;  Eckman  v.  Chicago,  B.  &  Q.  R.  Co.  169  111.  319.  38 
L.  R.  A.  755,  48  N.  E.  496 ;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  152  Ind. 
355,  44  L.  R.  A.  644,  53  N.  E.  290;  Pittsburg,  C.  C.  &  St.  L.  R.  Co*  v.  Cox,  55 
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Ohio  St.  516,  35  L.  R.  A.  512,  footnote  p.  507,  46  N.  £.  641;  Chicago,  B.  A,  Q. 
R.  Co.  V.  Curtis,  51  Keb.  463,  66  Am.  St.  Rep.  456,  71  N.  W.  42;  Beck  v.  Pennsyl- 
vania R.  Co.  63  N.  J.  L.  240,  76  Am.  St.  Rep.  211,  43  Atl.  908;  Petty  v.  Brunswick 
&  W.  R.  Co.  109  Ga.  672,  35  S.  E.  82;  Otis  v.  Pennsylvania  Co.  71  Fed.  138; 
Shaver  v.  Pennsylvania  Co.  71  Fed.  935;  Hamilton  v.  St.  Louis,  K.  &  N.  W.  R.  Co. 
118  Fed.  94, —  holding  relief  fund  contract  of  railroad  company  with  employee  not 
invalid  as  agreement  against  liability  for  future  negligence;  Oyster  v.  Burlington 
Relief  Department,  65  Neb.  793,  59  L.  R.  A.  294,  footnote  p.  292,  91  X.  \V.  099, 
holding  recovery  in  action  by  administrator  for  damages  for  negligent  killing  of 
employee  precludes  action  by  widow  upon  certificate  of  employers'  relief  depart- 
ment; Bedford  Belt  R.  Co.  v.  McDonald,  17  Ind.  App.  496,  60  Am.  St.  Rep.  172, 
46  N.  E.  1022,  holding  employment  of  surgeon  by  general  officers  of  railroad  com- 
pany to  render  services  to  injured  employees  not  ultra  vires;  Haggerty  v.  St. 
Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  450,  74  S.  W.  456,  holding  railroad  com- 
pany not  liable  for  negligence  or  malpractice  of  surgeon  furnished  by  relief  de- 
partment for  injured  employee. 

Cited  in  footnote  to  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  44  L.  R.  A.  638, 
which  sustains  contract  allowing  railroad  employee  option  between  action  for 
damages  or  claim  on  relief  fund. 

Cited  in  note  (38  L.  R.  A;  38,  57)  on  whether  benefit  association  is  an  insur- 
ance company. 

Disapproved  in  Johnson  v.  Charleston  &  S.  R.  Co.  55  S.  C.  160,  44  L.  R.  A. 
649,  32  S.  £.  2,  holding  contract  whereby  acceptance  of  benefit  of  relief  fund  estops 
employee  of  railroad  from  suing  company  for  negligence,  invalid. 

33  L.  R.  A.  496,  TOBEY  v.  BURLINGTON,  C.  R.  &  N.  R.  CO.  94  Iowa,  256,  62  N. 

W.  761. 
KTevllflreiice )    mets    In    -violation    of    la^v* 

Cited  in  Ives  v.  Welden,  114  Iowa,  478,  54  L.  R.  A.  855,  89  Am.  St.  Rep.  379,  87 
N.  W.  408,  holding  failure  to  properly  label  jug  containing  gasolene,  as  required 
by  law,  negligence;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Peterson,  156  Ind.  372,  59  N. 
E.  1044,  holding  backing  of  train  without  watchman  at  rear,  or  ringing  of  bell,  as 
required  by  ordinance,  negligence;  Mitchell  v.  Raleigh  Electric  Co.  V29  N.  C.  170. 
55  L.  R.  A.  400,  85  Am.  St.  Rep.  735,  39  S.  E.  801,  holding  omission  of  electric 
company  to  insulate  wires  strung  in  street,  as  required  by  ordinance,  negligence; 
Herries  v.  Waterloo,  114  Iowa,  376,  86  N.  W.  306,  holding  driving  at  unlawful 
rate  of  speed  at  time  of  contact  with  stone  in  street,  contributory  negligence  pre- 
cluding recovery. 

Cited  in  footnote  to  Marino  v.  Lehmaier,  61  L.  R.  A.  812,  which  holds  violation 
of  penal  statute  against  employing  children  of  certain  age  in  factory,  negligence. 

Contributory  nearllirence. 

Cited  in  Oleaon  v.  Maple  Grove  Coal  &  Min.  Co.  115  Iowa,  77,  87  N.  W.  736, 
holding  miner  continuing  work  for  four  hours  after  roof  commenced  crumbling, 
guilty  of  negligence  precluding  recovery  for  injury. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A.  146, 
which  holds  contributory  negligence  of  employee  in  using  defective  ladder  to  adjust 
belt,  after  complaining  to  manager  and  being  told  that  it  was  all  right,  question 
for  jury. 

Distinguished  in  Fisk  v.  Chicago,  M.  &  St.  P.  R.  Co.  Ill  Iowa,  397,  82  N.  W. 
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031,  holding  track  repairer  stepping  backward  on  track  adjoining  that  on  whid 
he  was  working,  without  looking  to  see  if  train  approaching,  guilty  of  contribau>cT 
Diligence. 

33  L.  R.  A.  503,  BALTIMORE  v.  BALTIMORE,  C.  &  E.  M.  PASS.  R.  CO.  84  Md.  1, 

35  Atl.  17. 
Taxation. 

Cited  in  note   (57  L.  R.  A.  37,  43,  68)   on  taxation  of  corporate  franchiies  ii 

United  States. 

33  L.  R.  A.  506,  NIXON  v.  REEVES,  Q5  Minn.  159,  67  N.  VV.  989. 
Trial   of   military   ofTensea. 

Cited  in  State  ex  rel.  Madigan  v.  Wagener,  74  Minn.  523,  42  L.  R.  A.  752.  75 
Am.  St.  Rep.  369,  77  N.  W.  424,  holding  trial  of  military  offense  by  court  martial 
in  time  of  peace  not  in  contravention  of  constitutional  right  to  trial  by  jury. 

Revleitv  of  decisions  of  military  boards. 

Cited  in  footnote  to  Devlin  v.  Dalton,  41  L.  R.  A.  379,  which  holds  unreviewable 
on  certiorari,  decision  of  military  examining  board  as  to  competency  for  militu 
officer. 

33  L.  R.  A.  508,  COWLING  v.  ZENITH  IRON  CO.  66  Minn.  263,  60  Am.  St  Rep 

471,  68  N.  W.  48. 
Corporations;  exemption  of  stockholders  from  doable  liability. 

Cited  in  Anderson  v.  Anderson  Iron  Co.  65  Minn.  282,  33  L.  R.  A.  511,  footnou 
p.  510,  68  N.  W.  49,  holding  stockholder  of  corporation  organized  to  buy,  &ell. 
lease,  and  deal  in  mineral  lands  not  exempt  from  liability:  Gould  v.  Fuller,  71- 
Minn.  415,  82  N.  Vv*  673,  holding  corporation  conducting  general  laundry  business 
not  within  constitutional  exemption  of  stockholders  of  manufacturing  and  mechan- 
ical corporations  from  double  liability. 

Rlflrbt  of  corporation  to  purclaase  stock  of  another  corporation. 

Cited  in  footnotes  to  Joseph  Bancroft  &  Sons  Co.  v.  Bloede,  52  L.  R.  A.  734, 
which  sustains  power  of  cotton  manufacturing  company  to  purchase  stock  in  com- 
pany manufacturing  dyes  used  by  former;  Trust  Co.  v.  State,  48  L.  R.  A.  520. 
which  sustains  consolidation  of  street  railway  companies,  resulting  in  giving  in- 
creased facilities  at  less  cost  to  public. 

33  L.  R.  A.  510,  ANDERSON  v.  ANDERSON  IRON  CO.  65  Minn.  281,  68  N.  W-  49. 
lilabllliy  of  stockholders  J    exemptions. 

Cited  in  Holland  v.  Duluth  Iron  Min.  &  Development  Co.  65  Minn.  334,  60 
Am.  St.  Rep.  480,  68  N.  VV.  50,  holding  mining  corporation  not  within  constitu- 
tional provision  exempting  stockholders  in  manufacturing  and  mechanical  corpora- 
tions from  double  liability;  Conunercial  Bank  v.  Azotine  Mfg.  Co.  06  Minn.  414,  69 
N.  VV.  217,  holding  corporation  organized  to  manufacture  azotine  and  other  fer- 
tilizers, grease  and  stearin,  not  manufacturing  corporation  within  above  constitu- 
tional provision;  Merchants*  Nat.  Bank  v.  Minnesota  Thresher  Mfg.  Co.  90  Minn. 
147,  95  N.  VV.  767,  holding  stockholders  of  alleged  manufacturing  corporation  lia- 
ble for  debts  to  amount  of  stock,  unless  articles  of  incorporation  fairly  show  that 
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it  i^as  organized  for  manufacturing  purposes  and  incidental  business  reasonably 
necessary  thereto. 

Cited  in  note  (64  L.  R.  A.  53)  on  taxation  of  manufacturing  corporations  in 
CJnited  States. 

33  L.  R.  A.  611,  SMITH  v.  NATIONAL  CREDIT  INS.  CO.  65  Minn.  283,  68  N.  W. 

28. 

Participation   In   Inden&nltT   tnnd   of   InsolTent   Insurance   company. 

Cited  in  Smith  v.  National  Credit  Ins.  Co.  79  Minn.  487,  82  N.  W.  976,  same  case 
•on  former  appeal,  78  Minn.  215,  80  N.  W.  966,  holding  judgment  obtained  by  policy 
holder  against  insolvent  insurance  company  and  its  assignee,  in  court  of  foreign 
state,  not  basis  of  right  to  participate  in  distribution  of  fund  deposited  with  state 
insurance  commissioner. 

Cited  in  note  (38  L.  R.  A.  100,  102,  103)  on  distribution  of  assets  of  insolvent 
insurance  company. 

■OnAranty  Insnrance. 

Cited  in  footnote  to  People  ex  rel,  Kasson  t.  Rose,  44  !».  R.  A.  124,  which  holds 
guaranteeing  fidelity  of  officers  and  performance  of  contracts  is  insurance. 

Intervention. 

Cited  in  Smith  v.  National  Credit  Ins.  Co.  72  Minn.  367,  75  N.  W.  596,  refusing 
leave  to  stockholders  to  intervene  in  action  for  distribution  of  fund  deposited  by 
insolvent  insurance  company  with  state  insurance  commissioner,  after  lapse  of  two 
jrears. 

33  L.  R.  A.  515,  NICKELLS  v.  NICKELLS,  5  N.  D.  125,  57  Am.  St.  Rep.  540,  64 

N.  W.  73. 
^Wtthdravral  of  appearance  by  attorney. 

Cited  in  note  (33  L.  R.  A.  515)  on  power  of  defendant's  attorney  to  withdraw 
answer  or  appearance  and  permit  default  judgment. 

33  L.  R.  A.  524,  ELTON  v.  O'CONNOR,  6  N.  D.  1,  68  N.  W.  84. 
Appeal  $  reqnlflltes  of  abstract* 

Cited  in  McTavish  v.  Great  Northern  R.  Co.  8  N.  D.  95,  76  N.  W.  985,  sustaining 
motion  to  strike  statement  of  case  and  abstract  from  record  because  of  failure  to 
abridge  record  of  evidence. 

33  L.  R.  A.  532,  FINLAYSON  v.  PETERSON,  5  N.  D.  587,  57  Am.  St.  Rep.  584, 

67  N.  W.  953. 
Publication    of    notices. 

Cited  in  Dever  v.  Comwell,  10  N.  D.  130,  86  N.  W.  227,  holding  under  statute 
requiring  publication  of  notice  of  tax  sale  "once  a  week  for  three  consecutive 
weeks,"  first  publication  must  be  at  least  twenty-one  days  before  date  of  sale. 

Distinguished  in  McDonald  v.  Nordyke  Marmon  Co.  9  N.  D.  292,  83  N.  W.  6, 
and  Grandin  v.  Emmons,  10  N.  D.  226,  54  L.  R.  A.  613,  footnote  p.  610,  88  Am.  St. 
Rep.  684,  86  N.  W.  723,  holding  foreclosure  notice  published  once  each  week  for  six 
successive  weeks  before  sale,  sufficient,  though  first  publication  less  than  forty-two 
•days  before  date  of  sale. 

L.  R.  A.  Au.— Vol.  IV.— 18. 
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33  L.  R.  A.  536,  PATTERSON  v.  WOLLMANN,  5  N.  D.  G08,  67  N.  W.  1040. 
State   reffvlatlon   of   ferries. 

Cited  in  note  (59  L.  R.  A.  513,  517,  526,  538,  542,  552)  on  establishment,  r^- 
ulation,  and  protection  of  ferries. 

33  L.  R.  A.  541,  SOUTH  CAROLINA  S.  B.  CO.  v.  WILMINGTON,  C.  &  A.  R. 

CO.  46  S.  C.  327,  57  Am.  St:  Rep.  688,  24  S.  E.  337. 
Rlsrlat  of  action  for  public  Injury. 

Cited  in  Threatt  v.  Brewer  Min.  Co.  49  S.  C.  131,  26  S.  E.  970,  holding  proof 
of  special  damage  necessary  to  right  of  private  action  for  obstruction  of  neighbor- 
ing roa4;  Cherry  v.  Rock  Hill,  48  S.  C.  561,  26  S.  E.  798,  holding  private  owner 
without  right  of  action  for  damages  from  closing  of  public  street,  whereby  he 
is  compelled  to  take  more  circuitous  route  to  reach  premises;  Baltzeger  v. 
Carolina  Midland  R.  Co.  54  S.  C.  250,  71  Am.  St.  Rep.  789,  32  S.  £.  358,  hold- 
ing where  damming  of  surface  water  public  nuisance,  private  owner  without  right 
of  action  in  absence  of  proof  of  special  damage;  Manson  v.  South  Bound  R.  Co. 
64  S.  C.  123,  41  S.  E.  832  (circuit  decree),  sustaining  right  of  residents  who«« 
dwellings  overlook  public  park,  though  with  a  street  between,  to  maintain  suit 
to  enjoin  its  condemnation  for  railway  station  and  terminal.  (Reversed  in  su- 
preme court.) 

Cited  in  footnotes  to  Griffith  v.  Holman,  54  L.  R.  A.  178,  which  denies  private 
individual's  right  to  abate  public  nuisance  consisting  of  fence  across  navigable 
stream;  State  v.  Stark,  54  L.  K  A.  910,  which  denies  right  of  private  person 
to  abate  liquor  nuisance  without  process  of  law. 

Cited  in  note  (59  L.  R.  A.  81,  87)  on  right  to  object  to  obstruction  of  naviga- 
tion. 

33  L.  R.  A.  546,  MINKLER  v.  UNITED  STATES  SHEEP  CO.  4  N.  D.  60V, 

62  N.  W.  594. 
Appointment   of   receivers. 

Cited  in  Hirsch  v.  Israel,  106  Iowa,  502,  76  N.  W.  811,  holding  judgment  crea- 
itor  of  mortgagor  proceeding  by  creditor's  bill  to  attack  validity  of  mortgage, 
entitled  to  appointment  of  receiver. 

33  L.  R.  A.  552,  STATE  SAV.   BANK  v.  JOHNSON,   18  Mont.   440,  66  Am. 

St.   Rep.   591,   45   Pac.   662. 
Penal  statnte*. 

Cited  in  Patterson  v.  Thompson,  86  Fed.  87,  holding  action  to  enforce  liability 
of  directors  declaring  dividend  by  insolvent  corporation  is  for  penalty  within 
meaning  of  statute  of  limitations;  Manhattan  Trust  Co.  v.  Davis,  23  Mont.  280,. 
59  Pac.  718,  holding  statute  imposing  penalty  upon  foreign  corporations  at- 
tempting to  do  business  in  state  before  filing  certain  papers  with  public  officer 
is  to  be  construed  strictly  as  penal  statute. 

lilmltatlon  of  action*. 

Cited  in  Patterson  v.  Thompson,  86  Fed.  89,  holding  neither  agreement  between 
creditor  and  corporation  for  extension  of  time,  nor  part  payment  by  corporation^ 
will  toll  statute  as  to  action  to  enforce  personal  liability  of  director ;  Brown  v. 
Clow,  158  Ind.  411,  62  N.  £.  1006,  holding  action  against  directors  for  assent- 
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ing  to  violation  of  requirement  that  capital  stock  shall  be  paid  within  eighteen 
months,  governed  by  two-year  statute  of  limitations;  Davis  v.  Mills,  194  U.  S. 
455,  48  L.  ed.  1071,  24  Sup.  Ct.  Rep.  692,  same  case  in  United  States  circuit 
court  in  113  Fed.  670,  holding  limitation  of  time  for  action  to  enforce  liability 
of  corporate  directors  for  failure  to  file  report,  imposed  by  Montana,  available 
as  defense  in  other  state. 

33  L.  R.  A.  554,  CRISVVELL  v.  MONTANA  C.  R.  CO.  18  Mont.  167,  44  Pac.  526. 

Followed  without  discussion  in  Oakes  v.  Mase,  165  U.  S.  364,  41  L.  ed.  747, 
17  Sup.  Ct.  Rep.  345. 

Annulment  of  statnte  by  anbaeauent  adoption  of  Constitution* 

Distinguished  in  State  v.  Thomas  Cruse  Sav.  Bank,  21  Mont.  57,  45  I».  R.  A. 
766,  52  Pac.  733,  holding  license  tax  upon  state  banks  not  invalid  as  discrim- 
ination in  favor  of  foreign  corporations,  because  national  banks  exempt  from 
tax;  Wastl  v.  Montana  Union  R.  Co.  24  ^lont.  164,  61  Pac.  9,  holding  right  of 
action  for  injury  from  negligence  of  fellow  servant,  accruing  prior  to  adoption 
of  state  Constitution,  preserved  by  saving  clause  of  Constitution. 

Disapproved  in  First  Nat.  Bank  v.  Weidenbeck,  87  Fed.  272,  holding  territoorial 
statute  making  trustees  of  corporation  personally  liable  for  corporate  debts,, 
upon  failure  to  file  annual  report  with  county  clerk,  not  annulled  by  provision 
of  state  Constitution  against  discrimination  in   favor  of  foreign   corporations. 

IVbo  are  felloiv  servants. 

Cited  in  Goodwell  v.  Montana  C.  R.  Co.  18  Mont.  297,  45  Pac.  210,  holding 
track  repairer  and  foreman  of  gang  fellow  servants,  precluding  recovery  by 
former  for  injury  due  to  negligence  of  latter. 

Cited  in  note  (51  L.  R.  A.  526,  616)  on  vice  principalship  considered  with  ref- 
erence to  superior  rank  of  negligent  servant. 

33  L.  R.  A.  556,  STATE  e»  rel.  THOMAS  CRUSE  SAV.  BANK  ▼.  GILLIAM, 

18  Mont.  109,  45  Pac.  661.  • 

statutes    cbanslnv    remedy* 

Cited  in  footnotes  to  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains  as  .to 
prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy;  Jones 
V.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains  statute  shortening  time  of 
insurance  company's  immunity  from  suit  without  extending  period  of  limitations; 
Second  Ward  Sav.  Bank  v.  Schranck,  39  L.  R.  A.  569,  which  denies  right  to 
change  remedy  on  existing  notes  on  warrants  of  attorney. 

33  L.  R.  A.  557,  OLSON  v.  PORT  HURON  LIVE-STOCK  ASSO.  18  Mont.  392, 
45  Pac.  549. 

33  L.  R.  A.  559,  STATE  v.  NELSON,  19  R.  I.  467,  61  Am.  St.  Rep.  780,  34  Atl. 

990. 
Foraser  Jeopardy- 
Cited  in  footnote  to  Dreyer  v.  People,  58  L.  R.  A.  869,  which  holds  discharge 
of  jury  without  consent  of  accused,  because  jurors  unable  to  agree,  not  former 
jeopardy. 
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33  L.  R.  A.  661,  SWIFT  v.  ROUNDS,  19  R.  I.  627,  61  Am.  St.  Rep.  791,  35 
Atl.  45. 

Fraud  and   deceit. 

Cited  in  Goodman  v.  Sampliner,  23  Ind.  App.  76,  64  N.  E.  823,  and  Maxwell 
y.  Brown  Shoe  Co.  114  Ala.  309,  21  S.  W.  1009,  holding  intention  not  to  pay  for 
goods  purchased,  or  want  of  reasonable  expectation  of  being  able  to  pay,  suffi- 
cient to  entitle  seller  to  avoid  sale,  although  affirmative  misrepresentation  or 
concealment  wanting;  Syracuse  Knitting  Co.  v.  Blanchard,  69  N.  H.  449,  43 
Atl.  637,  holding  vendee's  concealment  that  he  is  without  reasonable  expectation 
of  ability  to  pay,  not  fraudulent  without  concealed  intention  not  to  pay;  Gaither 
V.  Slack,  89  Md.  731,  43  Atl.  915,  holding  oral  promise  not  to  foreclose  mortgage 
given  in  consideration  of  partial  gift  will  not  prevent  enforcement  of  mortgage 
in  hands  of  assignee;  Moore  v.  Howe,  115  Iowa,  66,  87  N.  W.  750,  holding  proof 
of  oral  promise  not  to  foreclose  mortgage  within  year,  contrary  to  terms  of 
mortgage  subsequently  executed,  inadmissible  in  action  for  conspiracy  to  obtain 
property  without  paying  therefor;  Hassett  v.  Cooper,  20  R.  I.  591,  40  Atl.  841, 
questioning  whether  sale  of  goods  by  consignee,  with  intention  of  appropriating 
proceeds  to  own  use,  is  outside  agreement,  and  therefore  fraudulent  against 
consignors. 

33  L.  R.  A.  664,  SANFORD  v.  PAWTUCKET  STREET  R.  CO.  19  R.  I.  537,  35 

Atl.  67. 
lilabllltr   for   neffllvence  of   Independent   contractor. 

Cited  in  Read  v.  East  Providence  Fire  District,  20  R.  I.  678,  40  Atl.  760, 
holding  owner  appropriating  structure  of  independent  contractor  for  own  use 
liable  to  third  party  for  injury;  Hoflf  v.  Shockley,  122  Iowa,  726,  64  L.  R.  A. 
641,  footnote  p.  638,  101  Am.  St.  Rep.  289,  98  N.  W.  573,  holding  property  owner 
not  liable  for  injuries  to  traveler  by  obstructions  placed  in  street,  without  dan- 
ger signals,  by  independent  contractor  for  construction  of  building. 

Cited  in  footnotes  to  Wertheimer  v.  Saunders,  37  L.  R.  A.  146,  which  holds 
landlord  liable  for  independent  contractor's  negligence  in  putting  new  roof  on 
l)uilding;  Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co.  40  L.  R.  A.  345,  which  holds 
street  railway  company  liable  for  injury  to  spectator  at  free  exhibition  of  mark- 
manship  given  by  independent  contractor  on  company's  grounds;  Boomer  v.  Wil- 
bur, 53  L.  R.  A.  172,  which  denies  owner's  liability  for  injury  by  fall  of  bricks 
through  negligence  of  independent  contractor  repairing  chimney;  Uppington  v. 
New  York,  63  L.  R.  A.  651,  which  denies  city's  liability  for  failure  to  select  best 
possible  route  or  adopt  best  possible  plan  for  sewer. 

33  L.  R.  A.  566,  WING  v.  SLATER,  19  R.  I.  597,  35  Atl.  302. 

Nature   of  stocklaol tier's   liability   to   creditors. 

Cited  in  Crippen  v.  Laighton,  69  N.  H.  552,  46  L.  R.  A.  471,  76  Am.  St.  Rep. 
192,  44  Atl.  538,  holding  statutory  liability  of  stockholder  to  unsatisfied  judgment 
■creditor  for  amount  equal  to  par  value  of  stock  is  penal,  and  not  contractual ; 
Kilton  v.  Providence  Tool  Co.  22  R.  I.  613,  48  Atl.  1039,  holding  action  to  re- 
cover statutory  penalty  of  stockholder  for  default  of  corporation  not  within 
statute  limiting  time  for  bringing  action  founded  upon  penal  statute,  to  <>nt» 
year;  Tichenor  v.  Williams  Block  Pavement  Co.  116  Ga.  307,  42  S.  £.  505,  refusing 
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to  direct  receiver  to  sue  for  and  collect  unpaid  stock  mxbscriptions,  where  there 
is  no  unsatisfied  existing  debt  against  corporation. 


33  L,  R.  A.  669,  NEW  ENGLAND  TROUT  k  SALMON  CLUB  v.  MATHER,  68 

Vt.  338,  35  Atl.  323. 
Riparian  riarlita  In  non-nnvlarabie  atrenma;  llali  and  same  lai^a. 

Cited  in  Griffith  v.  Holman,  23  Wash.  359,  54  L.  R.  A.  183,  83  Am.  St.  Rep. 
821,  63  Pac.  239,  holding  riparian  owner  on  non-navigable  stream  has  absolute 
right  of  fishery,  subject  to  equal  right  of  enjoyment  of  owners  above  and  below 
him;  State  v.  Theriault,  70  Vt.  624,  43  L.  R.  A.  293,  67  Am.  St.  Rep.  695,  41 
Atl.  1030,  holding  statute  authorizing  fish  and  game  commissioners  to  prohibit 
fishing  in  non-navigable  stream,  after  stocking,  for  period  of  three  years,  not 
taking  private  property  for  public  use;  Payne  v.  Sheets,  75  Vt.  346,  65  Atl.  656, 
sustaining  right  of  one  having  right  to  shoot,  etc.,  on  certain  land,  to  maintain 
trespass  against  one  entering  thereon  for  purpose  of  shooting. 

Cited  in  notes  (60  L.  R.  A.  513)  on  right  to  fish;  (39  L.  R.  A.  586)  on  gov- 
ernmental control  over  right  of  fishery;  (41  L.  R.  A.  268)  on  public  right  of  ac- 
cess to  water;   (41  L.  R.  A.  376)  on  right  to  use  stream  for  fioating  logs. 

33  L.  R.  A.  676,  STATE  ex  rel.  WALKER  v.  PAYNE,  129  Mo.  468,  31  S.  W.  797. 
Period  of  existence  of   private  corporations. 

Cited  in  State  ex  rel.  Allison,  v.  Hannibal  k  R.  County  Gravel  Road  Co.  138 
Mo.  343,  36  L.  R.  A.  460,  footnote  p.  457,  39  S.  W.  910,  holding  right  of  per- 
petual succession  given  to  corporation,  in  charter  does  not  extend  life  beyond 
period  of  thirty  years;  State  ex  rel.  Pritchett  School  Inst.  v.  Lesueur,  141  Mo. 
34,  41  S.  W.  904,  holding  charter  of  educational  institution  providing  "trustee- 
ship shall  be  perpetual"  implies  continuous  exercise  of  corporate  powers. 

33  L.  R.  A.  682,  STATE  ex  rel.  CRANMER  v.  THORSON,  9  S.  D.  149,  68  N.  W. 

202. 
Injunction  as&lii>t  political  body  or  oflcer. 

Cited  in  Segars  v.  Parrott,  54  S.  C.  69,  31  S.  E.  677  (dissenting  opinion),  ma- 
jority holding  county  commissioners  may  be  enjoined  from  performing  duties 
under  unconstitutional  act  creating  new  county;  People  ex  rel.  O'Reilly  v.  Mills. 
30  Colo.  263,  70  Pac.  322,  denying  jurisdiction  of  supreme  court  to  restrain  secre- 
tary of  state  from  publishing  notices  of  proposed  amendments  to  CoT^Htitntion, 
prior  to  vote  thereon  by  people,  on  ground  that  they  are  submitted  without  au- 
thority. 

Cited  in  footnotes  to  State  ex  rrl.  McCaffery  v.  Aloe,  47  L.  R.  A.  393,  Which 
denies  right  to  injunction  to  protect  purely  political  right  of  citizen  as  voter; 
Weaver  v.  Toney,  50  L.  R.  A.  105,  which  denies  right  to  enforce  in  equity,  right 
to  have  inspector  of  certain  party  at  polls. 

Effect  of  concurrent   reaolntlon. 

Cited  in  footnote  to  Mullan  v.  State,  34  L.  R.  A.  262,  which  holds  concurrent 
resolution  of  legislature  ratifying  appointment  by  governor  not  "express  au- 
thority of  law." 
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33  L.  R.  A.  585,  ALLIBONE  v.  AMES,  9  S.  D.  74,  68  N.  W.  165. 
Natvre  of  con t met  upon  deposit  of  public  aiOBCsr*  !■  ooak- 

Ciied  in  XebraBka  v.  First  Nat.  Bank,  88  Fed.  951,  holding  depotiit  of  p>ab1ie  | 

moneys  in  national  bank,  under  contract  for  3  per  cent  interest  upon  daily  aver- 
age, not  loan  within  prohibition  of  national  banking  act;  Nebraska  v.  Hay  den. 
89  Fed.  51,  holding  amended  petition  alleging  deposit  of  proceeds  of  certifi- 
cates of  deposit  for  public  moneys,  same  in  effect  as  original  petition  allesi^s 
deposit  of  certificates,  and  receipt  of  credit  therefor;  Baker  v.  Williams  Bkg.  Co. 
42  Or.  223,  70  Pac.  711,  holding  officer  depositing  public  moneys  in  bank  sul>^p- 
quently  becoming  insolvent,  upon  reimbursing  public  treasury  is  entitled  to  in- 
terest from  date  of  allowance  of  claim  against  bank's  receiver. 

Cited  in  footnote  to  Marquette  v.  Wilkinson,  43  h.  R.  A.  840,  which  holdf  j 

city  funds  redeposited  in  other  bank,  under  arrangement  for  sharing  of  deposits, 
hald  in  trust  for  city  as  against  original  banker's  assignee  for  creditors. 

Distinguished  in  State  v.  Midland  State  Bank,  52  Neb.  4,  66  Am.  St.  Rep. 
484,  71  N.  W.  1011,  holding  deposit  of  public  moneys  in  bank  constitutes  same 
a  trust  fund,  recoverable  in  case  of  insolvency  of  bank  as  preferred  claim. 

liiabllity  of  olBeera  for  loaa  of  public  wkameym. 

Cited  in  Montgomery  County  v.  Cochran,  57  C.  C.  A.  265,  121  Fed.  21,  holding 
county  treasurer  receipting  for  check  as  proceeds  of  county  bonds,  amount  of  \ 

which  check  is  credited  to  him  as  treasurer  by  bank  on  which  it  is  drawn,  liable 
therefor  on  failure  of  bank ;  Hunt  v.  Hopley,  120  Iowa,  700,  95  N.  W.  205,  hold- 
ing general  deposit  of  school  district  funds  in  bank,  to  credit  of  treasurer  as 
such,  not  a  loan,  nor  illegal,  so  as  to  preclude  recovery  by  him  on  guaranty 
against  loss  to  him  by  failure  of  bank. 

Cited  in  footnotes  to  Tillinghast  v.  Merrill,  34  L.  R.  A.  678,  which  holds  su- 
pervisor liable  for  public  money  lost  by  failure  of  private  bankers;  Maloy  ▼. 
Bernalillo  County,  52  L.  R.  A.  126,  which  denies  defaulting  county  treasurer's 
liability  to  county  for  interest  paid  to  him  by  bank  in  which  public  money  de> 
posited,  after  he  has  paid  county. 

33  li.  R.  A.  589,  SUTTON  v.  STATE,  96  Tenn.  696,  36  S.  W.  697. 
Statutes;    learlslatlve   discretion    as    to   policy   of   la'vra. 

Cited  in  Henley  v.  State,  98  Tenn.  681,  39  L.  R.  A.  132,  41  S.  W.  352,  holding 
propriety  or  wisdom  of  legislation  not  subject  to  review  of  courts,  unless  in 
conflict  with  Constitution. 

Class  legislation. 

Cited  in  Debardelaben  v.  State,  99  Tenn.  652,  42  S.  W.  684,  holding  statute 
prohiljiting  betting  outside  race  course  inclosure  only,  valid  class  legislation; 
Knoxville  &  O.  R.  Co.  v.  Harris,  99  Tenn.  706,  53  L.  R.  A.  929,  43  S.  W.  115, 
holding  statute  imposing  tax  on  all  railroads  "not  paying  an  ad  valorem  tax," 
valid;  Weaver  v.  Davidson  County,  104  Tenn.  328,  59  S.  W.  1105,  holding  statute 
restricting  number  of  deputies  allowable  to  county  officers  in  all  counties  of 
state,  except  two,  invalid;  State  v.  Garbroski,  HI  Iowa,  499,  56  L.  R.  A.  572,  82 
Am.  St.  Rep.  524,  82  N.  W.  959,  holding  statute  imposing  license  tax  upon  all 
peddlers,  except  such  as  served  in  Union  army  and  navy,  invalid;  Sta^te  ear  rH. 
Astor  V.  Schlitz  Brewing  Co.  104  Tenn.  732,  78  Am.  St.  Rep.  941,  59  S.  \V.  1033, 
holding  statutes  prohibiting  contracts  and  combinations  in  restraint  of  oompe- 
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tition   between  persons  or  corporations,  except  those  with  reference  to  agricul- 
tural products  or  live  stock  in  possession  of  producers,  not  invalid. 

Cited  in  footnote  to  Com.  ex  rel.  Jones  v.  Blackley,  52  L.  R.  A.  367,  which  sus- 
tains classification  of  townships  by  density  of  population. 

Due  proceM  of  lair. 

Cited  in  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  434,  56  L.  R.  A.  319,  76 
Am.  St.  Rep.  682,  63  S.  W.  955,  holding  statute  requiring  payment  of  wages  in 
money  not  abridgment  of  right  of  contract,  and  therefore  unconstitutional  as 
taking  property  without  due  process  of  law;  Illinois  C.  R.  Co.  v.  Wells,  104 
Tenn.  710,  59  S.  W.  1041,  holding  statute  giving  attorneys  of  record  in  suit, 
lien  upon  plaintiff's  right  of  action  from  date  of  filing  suit,  not  invalid  as  tend- 
ing  to  discourage  litigation;  Knoxville  &  O.  R.  Co.  v.  Harris,  99  Tenn.  698,  53 
L.  R.  A.  929,  43  S.  W.  115,  upholding  statute  exempting  state  and  county  froiu 
liability  for  costs  in  criminal  cases,  except  as  to  specified  offenses;  Dayton  Coal 
&  I.  Co.  V.  Barton,  103  Tenn.  614,  53  S.  W.  970,  upholding  act  requiring  pay- 
ment in  money  of  store  orders,  etc.,  payable  by  their  terms  otherwise  than  in 
money,  issued  to  employees  for  wages. 

33  L.  R.  A.  593,  BRYANT'S  POND  STEAM-MILL  CO.  v.  FELT,  87  Me.  234, 

47  Am.  St.  Rep.  323,  32  Atl.  888. 
IVitlidraTral  of  Atoek  Aiibscrlptlon. 

Cited  in  note  (33  L.  R.  A.  595)  on  withdrawal  of  subscription  for  shares  of 
stock  of  corporation. 

Liability   upon   •nbAcrlption   to   corporate   stock. 

Cited  in  note  (47  L.  R.  A.  255,  202)  on  effect  of  transfer  of  stock  on  liability 
for  unpaid  subscription. 

33  L.  R.  A.  598,  BROTHERTON  v.  MANHATTAN  BEACH  IMPROV.  CO.  48 
Neb.  563,  58  Am.  St.  Rep.  709,  67  N.  W.  479. 
Reaffirmed  on  rehearing  in  50  Neb.  217,  69  N.  W.  757. 
Personal  Injury)   proximate  cause. 

Cited  in  Omaha  v.  Bowman,  52  Neb.  300,  40  L.  R,  A.  534,  66  Am.  St.  Rep. 
506,  72  N.  W.  316,  holding  construction  of  embankment  by  city,  causing  forma- 
tion of  pond  on  private  property  adjoining  street,  not  proximate  cause  of  death 
of  boy  trespasser  from  drowning. 

Nearllarence  of   person   Injured. 

Cited  in  Heckman  v.  Even  son,  7  N.  D.  178,  73  N.  W.  42,  holding  pedestrian 
leaving  sidewalk  and  going  into  street  at  point  not  crosswalk  not  of  itself  neg- 
ligence; Geist  V.  Missouri  P.  R.  Co,  62  Neb.  323,  87  N.  W.  43,  holding  railroad 
company  liable  for  personal  injury  if  failure  to  give  signal,  by  bell  or  whistle, 
to  persons  on  track  was  negligence  under  circumstances;  Dailey  v.  Burlington  & 
M.  River  R.  Co.  58  Neb.  401,  78  N.  W.  722,  holding  railroad  company  liable 
for  injury  to  section  hand  on  track,  when  perilous  situation  discovered  in  time 
to  avoid  injury  by  exercise  of  ordinary  care;  Oliver  v.  Denver  Tramway  Co.  13 
Colo.  App.  550,  59  Pac.  79,  holding  complaint  in  action  for  personal  injury  not 
subject  to  general  demurrer,  as  showing  contributory  negligence  of  plaintiff,  if 
there  is  room  for  debate  as  to  inference  to  be  drawn  from  facts  pleaded. 
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Cited  in  footnote  to  Baltimore  Consol.  R.  Co.  v.  Armstrong,  54  L.  R.  A.  424, 
which  denies  liability  towards  one  caught  between  two  street  cars  by  becoming 
confused  after  assenting  to  motorman's  instructions  as  to  reaeiiing  safe  place. 

NenrltrTence  as  to  batlilnar  report. 

Cited  in  Bertalot  v.  Kinnare,  72  III.  App.  53,  holding  proprietor  of  natatorium 
liable  for  failure  to  exercise  ordinary  care  for  safety  of  patron,  but  not  insurer 
of  safety. 

33  L.  R.  A.  600,  UNITED  STATES  EXP.  CO.  v.  KOERNER,  65  Minn.  640,  6S 
N.  W.  181. 

33  L.  R.  A.  601,  McDEVITT  v.  ST.  PAUL,  66  Minn.  14,  68  N.  W.  178. 

33  L.  R.  A.  602,  BETHEL  v.  SALEM  IMPROV.  CO.  93  Va.  354,  57  Am.  St.  Rep. 

808,  25  S.  £.  304. 
Damaflres)   loss   of   profits. 

Cited  in  Beatty  v.  Howe  Lumber  Co.  77  Minn.  278,  79  N.  W.  1013,  holding  au- 
thorized abandonment  of  contract  because  of  failure  of  opposite  party  to  pay  in- 
stalment due  for  work  done  not  ground  for  recovery  of  loss  of  profits  on  part  of 
contract  not  performed. 

Cited  in  note  (53  L.  R.  A.  47)  on  loss  of  profits  as  element  of  damages  for 
breach  of  contract. 

33  L.  R.  A.  606,  Ew  parte  SMITH,  135  Mo.  223,  58  Am.  St.  Rep.  576,  36  S.  W. 

628. 
Statutes  Infrlnvlnv  personal  liberty. 

Cited  in  footnotes  to  Ex  parte  McCarver,  42  L.  R.  A.  587,  which  holds  void, 
ordinance  prohibiting  unaccompanied  minors  being  on  street  after  9  o'clock  at 
night;  Grand  Rapids  v.  New^ton,  35  L.  R.  A.  226,  which  holds  void,  ordinance 
against  any  person  permitting  drunkards,  etc.,  to  remain  in  his  house  or  place 
of  business;  Re  Stegenga,  61  L.  R.  A.  783,  w^hich  sustains  city's  authority  to 
provide  for  punishment  of  loiterers  in  streets  and  bar-rooms. 

Cited  in  note  (49  L.  R.  A.  116)  on  constitutionality  of  discrimination  against 
women  in  police  regulations. 

Contesting   constltntlonality   of   penal    statute   after   conviction. 

Cited  in  Ex  parte  Lucas,  160  Mo.  236,  61  S.  W.  218,  holding  person  under  arrest 
for  violation  of  statute  may  contest  its  validity  by  habeas  corpus;  Ex  parte  Neet, 
157  Mo.  537,  80  Am.  St.  Rep.  638,  57  S.  W.  1025,  and  Re  Flukes,  157  Mo.  127,  51 
L.  R.  A.  176,  80  Am.  St.  Rep.  619,  57  S.  W.  545,  holding  person  convicted  under 
unconstitutional  penal  statute  entitled  to  discharge  upon  original  habeas  corpus 
proceeding  in  supreme  court;  Albright  v.  Fisher,  164  Mo.  08,  64  S.  W.  106,  holding 
courts  will  interfere  to  prevent  execution  or  enforcement  of  invalid  ordinance; 
State  ex  rel.  Anheuser-Busch  Brewing  Asso.  v.  Eby,  170  Mo.  525,  71  S.  \V.  52. 
holding  that  criminal  proceedings  based  on  unconstitutional  law  are  without 
jurisdiction  so  that  prohibition  will  lie. 

Cited  in  note  (39  L.  R.  A.  457)  on  decision  against  constitutional  right  as  nul- 
lity, subject  to  collateral  attack. 
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33  L.  R.  A.  607,  ST.  JOSEPH  &  ST.  L.  R.  00.  v.  ST.  LOUIS,  I.  M.  &  S.  IL  CO- 

136  Mo.  173,  36  S.  W.  602. 
E«mndlord  and   tenant  |    rentedlc*   ncninat   anbtennnt. 

Cited  in  Glasner  v.  Fredericks,  73  Mo.  App.  428,  holding  statute  authorizing  re- 
covery of  rent  of  subtenant  by  same  remedies  provided  against  original  lessee  not 
authority  for  action  by  lessor  against  subtenant  of  under  tenant;  McDonald  v. 
May,  96  Mo.  App.  243,  69  S.  W.  1059,  holding  owner  of  premises  who  has  let  them 
iwith  permission  to  sublet,  without  right  of  action  at  common  law  against  lessee 
upon  covenant  contained  in  lease. 

Po^rera  of  eorporatloaa. 

Cited  in  State  em  rel.  Crow  v.  Continental  Tobacco  Co.  177  Mo.  34,  75  S.  W.  737^ 
sustaining  right  of  one  corporation  to  purchase,  in  good  faith,  plants  of  another 
corporation  necessary  to  conduct  of  its  business. 

33  L.  R.  A.  616,  STATE  ew  rel  WALKER  v.  BUS,  135  Mo.  325,  36  S.  W.  636. 

Xrial   of  title   to   olllce. 

Cited  in  State  69  rel.  Crow  v.  Vallins,  140  Mo.  536,  41  S.  W.  887,  dissenting 
opinion  by  Barclay,  J.,  who  holds  appointment  of  city  officer  on  "probation"  doea 
not  exempt  appointee  from  investigation  into  eligibility  by  writ  of  quo  warranto. 

'W^liat   la   pnblie   olBce. 

Cited  in  State  ew  rel.  Frisby  v.  Hill,  152  Mo.  239,  53  S.  W.  1062,  holding  action 
to  try  title  to  office  of  school  director  within  constitutional  provision  giving  su- 
preme court  jurisdiction  in  cases  involving  title  to  any  ''office  under  this  state;" 
State  ex  rel.  Frisby  v.  Stone,  152  Mo.  204,  53  S.  W.  1069,  holding  appeal  from 
judgment  of  ouster  against  directors  of  school  district,  by  circuit  court,  lies  to 
supreme  court;  State  ex  rel.  Hadley  v.  Washburn,  167  Mo.  692,  90  Am.  St.  Rep- 
430,  67  S.  W.  592,  holding  election  commissioner  for  city  is  officer  of  state  in  sense 
that  he  must  derive  authority  from  one  of  the  divisions  of  government  recognized 
by  Constitution;  State  v.  Spaulding,  102  Iowa,  647,  72  N.  W.  288,  holding  treas- 
urer of  commissioners  of  pharmacj',  elected  by  commissioners,  not  within  statute 
punishing  embezzlement  by  public  officers;  Oliver  v.  Jersey  City,  63  X.  J.  L,  104,. 
42  Atl.  782,  holding  position  of  colonel  in  United  States  Army  within  meaning  of 
statute  prohibiting  street  and  water  commissioners  accepting  appointment  to  "pub- 
lic office;"  State  ex  rel.  Hull  v.  Gray,  91  Mo.  App.  443,  holding  position  of  engi- 
neer of  city  hall  is  not  public  office,  title  to  which  may  be  tried  by  proceeding  of 
quo  warranto. 

Ofllcera)  Incompatible  oflicea. 

Cited  in  Bishop  v.  State,  149  Ind.  231,  39  L.  R.  A.  280,  footnote  p.  278,  63  Am. 
St.  Rep.  279,  48  N.  E.  1038,  holding,  under  Constitution  prohibiting  any  person 
from  holding  more  than  one  lucrative  office  at  same  time,  act  of  accepting  second 
office  operates  as  surrender  of  first,  and  resignation  of  second  office  cannot  restore- 
title  to  first;  State  ex  rel.  Chapman  v.  Walbridge,  153  Mo.  201,  54  S.  W.  447,  hold- 
ing one  cannot  hold  and  receive  pay  for  office  of  "turnkey"  and  position  of  "patrol- 
man" at  same  time. 

City  olllcem. 

Cited  in  State  ex  rel.  Aloe  Instrument  Co.  v.  Meier,  96  Mo.  App.  163,  69  S.  W. 
668,  holding  election  commissioner  for  city,  appointed  by  governor,  not  city  officer 
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within  charter  of  city  prohibiting  city  officers  from  being  interested  in  contracts 
with  city. 

Cited  in  footnote  to  Kahn  v.  Sutro,  33  L.  R.  A.  620,  as  to  nature  and  terras  of 
officers  in  city  and  county  of  San  Francisco. 

Distinguished  in  Collins  v.  Russell,  107  Ga.  434,  33  S.  E.  444,  holding  office  of 
<;lerk  of  city  court  within  statute  entitled  **An  Act  to  Fix  Time  for  the  Election  of 
all  City  Officers  now  Elected  by  the  Council  of  the  Mayor  and  Aldermen  of  the 
City  of  Savannah." 
Untformlty  of  conBtT*  ■rovernmenta. 

Cited  in  footnote  to  Schweiss  v.  District  Court,  34  L.  R.  A.  602,  which  holds  act 
to  incorporate  county  void. 

33  L.  R.  A.  620,  KAHN  v.  SUTRO,  114  Cal.  316,  46  Pac.  87. 
Statu*  of  oAcem  Trliere  citjr  and  county  coextensive. 

Cited  in  Kuhlman  v.  Superior  Court,  122  Cal.  638,  55  Pac.  589,  holding  general 
laws  pertaining  to  duties  of  coroners,  applicable  to  coroner  of  city  and  county  of 
San  Francisco;  Popper  v.  Broderick,  123  Cal.  461,  56  Pac.  53,  holding,  under  Con- 
stitution excepting  "municipal  affairs"  from  operation  of  general  laws,  statute  in- 
creasing pay  of  officers  of  fire  and  police  departments  in  cities  of  first  class  invalid ; 
People  ex  rel.  Richardson  v.  Cobb,  133  Cal.  77,  65  Pac.  325,  holding  legislature  au- 
thorized to  fix  term  of  justices  of  peace  in  both  counties  and  cities;  Duffy  v.  New 
Orleans,  49  La.  Ann.  119,  21  So.  179,  holding  state  executive  may  appoint  commis- 
sioners to  have  supervision  and  control  of  property  within  limits  of  municipal  cor- 
poration; Crowley  v.  Freud,  132  Cal.  441,  64  Pac.  696.  holding  civil  service  com- 
mission of  consolidated  municipal  government  of  San  Francisco  without  authority 
to  prescribe  qualifications  of  deputies  of  county  officers. 

Cited  in  footnotes  to  State  ex  rel.  Walker  v.  Bus,  33  L.  R.  A.  616,  which  holds 
deputy  sheriff  of  city  not  municipal  officer,  though  duties  performed  within  city 
limits;  Baltimore  v.  Lyman,  52  L.  R.  A.  406,  which  holds  superintendent  of  public 
instruction  not  municipal  officer. 

Distinguished  in  Collins  v.  Russell,  107  Ga.  434,  33  S.  E.  444,  holding  office  of 
clerk  of  city  court  within  statute  entitled  "An  Act  to  Fix  Time  for  the  Election  of 
all  City  Officers  now  Elected  by  the  Council  of  the  Mayor  and  Aldermen  of  the 
City  of  Savannah." 
Uniformity  of  eonnty  ipovemmenta. 

Cited  in  footnote  to  Schweiss  v.  District  Court,  34  L.  R.  A.  602,  which  holds 
act  to  incorporate  county  void. 

33  L.  R.  A.  628,  FREDERICK  TOWN  SAV.  INST.  v.  MICHAEL,  81  Md.  487,  32 

Atl.  189,  340. 
U«nrlon«    contract*. 

Cited  in  footnotes  to  Ganz  v.  Lancaster,  58  L.  R.  A.  151,  which  holds  sum  ex- 
acted from  purchaser  of  mortgaged  premises  in  addition  to  legal  interest  for  ex- 
tending time  of  payment  of  mortgage,  payment  of  which  assumed,  usurious; 
Chicago  Lumber  Co.  v.  Bancroft,  57  L.  R.  A. -910,  which  holds  all  interest  forfeited 
after  usurious  extension  of  loan  originally  at  legal  rate. 
lilablllty  of  married  woman  on  arnarantjr. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.  R.  A.  914,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 
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33  L.  R.  A.  638,  Re  NORTH  MILWAUKEE,  93  Wis.  616,  67  N.  W.  1033. 
Delegation    of    levlnlatlTe    power. 

Cited  iH  Adams  v.  Beloit,  105  Wis.  369,  47  L.  R.  A.  444,  81  N.  W.  869,  holding 
power  given  by  statute  to  local  officials  or  body  of  electors  to  determine  existence 
•of  fact  upon  which  it  shall  go  into  effect  in  such  locality,  not  delegation  of  power. 

Cited  in  footnote  to  Jernigan  v.  Madisonville,  39  L.  R.  A,  214,  which  denies 
power  of  court  to  change  classification  of  city  or  town. 

Distinguished  in  State  eai  rel.  Boycott  v.  La  Crosse,  107  Wis.  663,  84  N.  W.  242 
(concurring  opinion),  majority  holding  ordinance  of  city  under  special  charter 
adopting  fragment  only  of  general  charter  law,  invalid. 
^Validity   of  acts   of   Invalid    Incorporated    vlllaire. 

Cited  in  State  ex  rel.  Rock  v.  Taylor,  94  Wis.  209,  68  N.  W.  953,  questioning 
whether  validity  of  incorporation  of  village,  on  ground  that  incorporation  act  is 
unconstitutional,  can  be  raised  in  mandamus  proceeding;  State  ex  rel,  Clancy  v. 
31cGovern,  100  Wis.  669,  76  N.  W.  593,  holding  laying  out  of  highway  by  village 
.incorporated  by  unconstitutional  incorporation  act,  validated  by  legislature  legal- 
izing incorporation  of  village;  Winneconne  v.  Winneconne, .111  Wis.  12,  86  N.  W. 
-589,  holding  plea  in  abatement  to  action  to  collect  liquor  license  money  against 
village  incorporated  under  unconstitutional  law,  properly  sustained. 

33  L.  R.  A.  645,  PRIEW^E  v.  WISCfONSlN  STATE  LAND  &  IMPROV.  CO.  93  Wis. 

534,  67  N.  W.  918. 
Rifflitii  of  state  In  public  craters  and  in  beds  tbereof. 

Cited  in  Willow  River  Club  v.  W^ade,  100  Wis.  97,  42  L.  R.  A.  316,  76  N.  W. 
273,  holding  riparian  proprietor  upon  navigable  lakes  and  ponds  takes  only  to  wa- 
ter's edge;  Mendota  Club  v.  Anderson,  101  Wis.  491,  78  N.  W.  186,.  holding  that, 
in  8o  far  as  patent  covers  portion  of  lake,  it  is  inoperative  and  void;  Pewaukee  v. 
Savoy,  103  Wis.  274,  50  L.  R.  A.  842,  74  Am.  St.  Rep.  859,  79  N.  W.  436,  holding 
public  right  to  bed  of  lake  extends  over  lands  submerged  by  artificial  raising  of 
lake;  Diana  Shooting  Club  v.  Lamoreux,  114  Wis.  54,  91  Am.  St.  Rep.  898,  89 
N.  W.  880,  and  Willow  River  Club  v.  Wade,  100  W'is.  113,  42  L.  R,  A.  316,  16  N. 
W"^.  273,  concurring  opinion  by  Marshall,  J.,  who  holds  that  state  cannot  part 
with  bids  of  navigable  waters  vested  in  it  for  public  purposes,  except  subject  to 
that  trust;  Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  103  Wis.  550,  74  Am. 
St.  Rep.  904,  79  N.  W.  780,  holding  legislature  without  authority  to  provide  for 
drainage  of  lake  in  consideration  of  land  within  meander  line,  under  pretense  of 
promoting  public  health;  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  427,  83  Am.  St.  Rep. 
905,  84  X.  W.  856,  holding  patent  to  land  on  shore  of  navigable  lake  will  not  en- 
title holder  to  maintain  ejectment  as  to  submerged  lands ;  Atty.  Gen.  ex  rel.  Askew 
V.  Smith,  109  Wis.  539,  85  N.  W.  512.  holding  maintenance  of  pier  and  boat  house 
upon  bed  of  lake  by  one  not  riparian  owner  may  be  abated  by  state  as  purpresture, 
although  not  nuisance;  Rossmiller  v.  State,  114  Wis.  186,  58  L.  R.  A.  99,  91  Am. 
St.  Rep.  910,  89  N.  W.  839,  holding  ice  formed  naturally  upon  waters  of  state 
not  state  property  in  proprietary  sense,  so  as  to  to  be  subject  of  sale  by  state ;  State 
V.  Lake  St.  Clair  Fishing  &  Shooting  Club,  127  Mich.  595,  87  N.  W.  117,  holding 
possession  of  land  within  swamp  land  act  of  1850  could  not  be  adverse  to  state 
prior  to  time  when  right  of  entrj'  accrued. 
Alipbts    of    riparian    ownem. 

Cited  in  Madison  v.  Mayers,  97  Wis.  415,  40  L.  R.  A.  650,  65  Am.  St.  Rep.  127, 
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73  N.  W.  43,  holding  city  given  jurisdiction  over  lake  not  entitled  to  injunction 
against  riparian  owners  filling  in  part  of  lake  outside  limits  of  street;  McCarthy 
V.  Murphy,  119  Wis.  162,  100  Am.  St.  Rep.  876,  96  N.  W.  631,  sustaining  right  of 
riparian  owner  on  inland  navigable  lake  to  remove  pier  constructed  by  third  per- 
son in  front  of  his  land. 

Cited  in  note  (40  L.  R.  A.  598)  on  right  of  owner  of  upland  to  access  to  navi- 
gable water. 

33  L.  R.  A.  662,  BORMANN  ^.  MILWAUKEE,  93  Wis.  522,  67  N.  W.  924. 

33  L.-R.  A.  654,  DAVIS  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  93  Wis.  470,  57  Am.  St. 

Rep.  935,  67  N.  W.  16,  1132. 
Conflict  of  laiT*  urn  to  carrier'*  contracts. 

Cited  in  Pittman  v.  Pacific  Exp.  Co.  24  Tex.  Civ.  App.  598,  59  S.  W.  949,  holding 
law  of  place  of  contract  prohibiting  limitation  upon  carrier's  liability  for  loss  of 
property,  by  stipulation  in  bill  of  lading,  enforceable  in  another  state. 

Cited  in  note  (63  L.  R.  A.  513,  527)  on  conflict  of  laws  as  to  carrier's  contracts.. 

Carrier'*  liability  for  Injnrica  and  contracts  llmltlnar  ancli  llabllitT. 

Cited  in  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  696,  67  L,  R.  A.  236,  47  S.  E. 
765,'  holding  one  riding  on  pass,  which  is  void  for  unjust  discrimination,  entitled 
to  recover  as  a  passenger  for  injuries  due  to  -carrier's  negligence. 

Cited  in  footnotes  to  Payne  v.  Terre  Haute  &  I.  R.  Co.  56  L.  R.  A.  472,  which 
sustains  stipulation  in  pass  releasing  carrier  from  liability  for  negligence;  Cniry 
V.  Lehigh  Valley  R.  Co.  59  L.  R.  A.  815,  which  requires  proof  of  negligence  causing 
injury  to  passenger  uping  excursion  ticket  by  which  passenger  assumes  risk  of 
accident. 

Adoption   of  common  la'vr. 

Cited  in  footnote  to  Smith  v.  Allen,  39  L.  R.  A.  82,  which  holds  vendor's  liens 
not  adopted  as  part  of  common  law  of  Washington. 

Reqnl«lteB  of  Apeclal  verdict. 

Cited  in  Andrews  v.  Chicago,  M.  &  St.  P.  R.  Co.  96  Wis.  355,  71  N.  W.  372; 
Bagnowski  v.  A.  J.  Linderman  &  H.  Co.  93  Wis.  695,  67  N.  W.  1131;  Kutchera  v. 
Good  Willie,  93  Wis.  451,  67  N.  W.  729, — holding  special  verdict  in  action  for  per- 
sonal injury,  not  directly  finding  negligence  on  part  of  defendant,  nor  that  it  was 
proximate  cause  of  injury,  insufficient  to  support  judgment. 

Actionable    nenrllvence. 

Cited  in  Cleghorn  v.  Thompson,  62  Kan.  731,  54  L.  R.  A.  404,  64  Pac.  605,  hold- 
ing killing  of  person  on  highway  by  deflection  of  bullet  shot  at  dogs,  an  accident, 
for  which  defendant  not  liable;  New  Orleans  &  N.  E.  R.  Co.  v.  McEwen,  49  La. 
Ann.  1198,  38  L.  R.  A.  140,  22  So.  675,  holding  failure  of  party  floating  raft  of 
logs  to  prevent  separation  of  logs  in  storm,  and  washing  of  same  against  embank- 
ment of  railroad,  not  actionable  negligence,  unless  result  could  have  been  reason- 
ably anticipated. 

Proximate  cause* 

Cited  in  Deisenrieter  v.  Kraus-Merkel  Malting  Co.  97  Wis.  286,  72  N.  W.  735, 
holding  instruction  that  proximate  cause  means  "the  direct,  the  immediate,  the 
near  cause"  of  injury,  erroneous;  Schneider  v.  Chicago,  M.  &  St.  P.  R.  Co.  99  Wis^ 
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388,  75  N.  W.  169,  holding  instruction  that  proximate  cause  of  injury  means  "a 
jnoving  cause,  an  immediate  or  direct  cause  to  the  remote  cause"  is  error. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Beebe,  43  L.  R.  A.  210,  which  denies 
Jiegligence  of  stock  owner  in  remaining  in  stock  car  on  train  starting  while  he  is 
■attending  to  stock. 

:33  L.  R,  A.  660,  FOGG  v.  HOLBROOK,  88  Me.  169,  33  Atl.  792. 
Litabillty  for  funeral  expen^ea. 

Cited  in  Rackliff  v.  Greenbush,  93  Me.  103,  44  Atl.  375,  upholding  statutory 
liability  of  town  for  payment  of  expenses  of  burial  of  destitute  army  veteran,  al- 
though expense  incurred  without  its  authority  or  request;  O'Reilly  v.  Kelly,  22 
R.  I.  152,  50  L.  R.  A.  484,  84  Am.  St.  Rep.  833,  46  Atl.  681,  holding  estate  valued 

.at  $6,000  liable  for  flowers  ordered  for  owner's  funeral  by  housekeeper  at  cost  of 
$15. 

Cited  in  footnotes  to  Foley  v.  Broeksmit,  60  L.  R.  A.  571,  which  holds  excessive, 

.allowance  of  $455  for  undertaker's  bill  for  burial  of  janitor  whose  estate  less  than 
$5,000;  Milward  v.  Shields,  39  L.  R.  A.  506,  which  upholds  priority  of  claim  for 
funeral  expenses  of  mortgagor  over  lien  of  mortgage. 

:33  L.  R.  A.  670,  SODERBERG  v.  KING  COUNTY,  16  Wash.  194,  55  Am.  St.  Rep. 

878,  45  Pac.  785. 
A.etlona  for  money  lind  nnd  received. 

Cited  in  Mooay  v.  Northwestern  &  P.  Hypotheek  Bank,  20  Wash.  416,  55  Pac. 
668,  holding  plaintiff  in  foreclosure  of  mortgage,  bidding  at  sale  sum  in  excess  of 
judgment  and  costs,  is  liable  to  debtor  for  surplus;  Eaton  v.  Spokane  County,  23 
Wash.  789,  63  Pac.  1134,  holding  county  liable  to  mortgagor  for  amount  of  com- 
mission wrongfully  collected  by  sheriff  on  bid  of  mortgagee  at  foreclosure  sale,  and 
paid  into  county  treasury;  Fidelity  Nat.  Bank  v.  Henley,  24  Wash.  7,  63  Pac.  1119, 
holding  sureties  to  building  contract  completing  work  upon  principal's  default,  and 
ooUecting  20  per  cent  guaranty  held  back  by  owner,  liable  to  bank  to  which  fund 
had  been  previously  assigned;  Madden  v.  Watts,  59  S.  C.  86,  37  S.  fe.  209,  holding 
action  for  money  had  and  received  lies  against  attorneys  receiving  funds  belonging 
to  client,  although  no  privity  exists  between  plaintiff  and  some  of  defendants; 
Spinning  v.  Pierce  County,  20  Wash.  127,  54  Pac.  1006,  holding  action  will  not 
lie  in  favor  of  sheriff,  for  recovery  of  moneys  wrongfully  collected  by  him  as 
commissions  on  foreclosure  sales,  and  paid  into  county  treasury. 

Cited  in  footnote  to  Behring  v.  Somerville,  49  L.  R.  A.  578,  which  denies  right  of 
mortgagor,  compelled  to  pay  first  assigneei  to  recover  amount  previously  paid  sec- 
ond assignee  who  surrendered  mortgage. 

-33  L.  R.  A.  673,  PACKWOOD  v.  KITTITAS  COUNTY,  15  Wash.  88,  55  Am.  St. 

Rep.  875,  45  Pac.  640. 
Mnnldpnl  contract*  for  payment  of  obllgratlona  In  arold  coin. 

Cited  in  Kenyon  v.  Spokane,  17  Wash.  59,  48  Pac  783,  holding  city  warrants 
drawn  on  special  fund  created  by  revenues  from  water  works  may  be  made  payable 
in  gold  coin,  although  moneys  paid  into  fund  not  so  limited. 

Cited  in  footnotes  to  Murphy  v.  San  Luis  Obispo,  39  L.  R.  A.  444,  which  sustains 
power  of  city  to  issue  bonds  payable  in  gold  coin  only;  Dennis  v.  Moses,  40  L.  R. 
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A.  302,  which  denies  power  to  take  away  right  to  contract  for  payment  in  gold 

coin. 

33  L.  R.  A.  674,  FAWCETT  v.  PRITCHARD,  14  Wash.  604,  .45  Pac  23. 

Election   conte«t«)    povrem   of   city   council. 

Cited  in  State  ex  rel.  Navin  v.  Weir,  26  Wash.  503,  67  Pac.  226,  holding  city 
council  without  authority  to  hear  and  determine  election  contest  for  office  of 
alderman. 

33  L.  R.  A.  679,  MARSHALL  v.  RUGG,  6  Wyo.  270,  44  Pac.  700,  45  Pac.  486. 
Appeal;    revteTr    of    qiie«tloB«   of    fact* 

Cited  in  Conway  v.  Smith  Mercantile  Co.  6  Wyo.  479,  46  Pac.  1084,  holding  that 
finding  of  fact  by  trial  court  will  be  sustained,  if  there  is  sufficient  evidence  to  sup- 
port it,  although  supreme  court  might  have  reached  different  conclusion. 

Condition  of  leaaed  premises. 

Cited  in  note  (64  L.  R.  A.  665)  on  duty  of  tenant  to  leave  premises  in  good 
condition. 

33  L.  R.  A.  685,  SMlTB  v.  NEUBAUER,  144  Ind.  95,  42  N.  E.  40. 
Mecliantc's   lien;    snUlclency   of   notice. 

Cited  in  Trueblood  v.  Shellhouse,  19  Ind.  App.  95,  49  N.  E.  47,  holding  single 
notice  of  intention  to  claim  lien  sufficient  basis  for  lien  for  several  different  claims 
held  by  one  assignee;  Patton  v.  Matter,  21  Ind.  App.  286,  52  N.  E.  173,  holding  no- 
tice of  intention  to  claim  lien,  filed  within  sixty  days  from  date  of  last  item  of 
continuous  open  account  for  labor  and  material,  sufficient  to  support  lien  for  whole 
account,  although  work  begun  more  than  year  before  notice. 

Validity  of  mecl&anic's  lien  law. 

Cited  in  Barrett  v.  Millikan,  156  Ind.  515,  83  Am.  St.  Rep.  220,  60  N.  E.  310,. 
holding  mechanic's  lien  law  giving  right  of  lien  to  subcontractors  not  unconsti- 
tutional as  depriving  owner  of  property  without  due  process  of  law;  Great  South- 
ern Fire  Proof  Hotel  Co.  v.  Jones,  193  U.  S.  550,  48  L.  ed.  788,  24  Sup.  Ct.  Rep. 
676,  sustaining  statute  giving  lien  on  property  of  owner,  to  subcontractors,  labor- 
ers, and  those  furnishing  materials  to  principal  contractor. 

Cited  in  footnote  to  Hightower  v.  Bailey,  49  L.  R.  A.  255,  which  sustains  lien 
to  subcontractors  or  material  men,  irrespective  of  notice  of  claim  or  state  of  ac- 
count between  owner  and  principal  contractor. 

Contracts    const Itatlnjr   basis    for   lien. 

Cited  in  Miller  v.  Fosdick,  26  Ind.  App.  294,  59  N.  E.  488,  holding  that  to  entitle 
material  man  to  lien,  it  must  appear  materials  were  specially  furnished  for  partic- 
ular building  against  which  lien  sought ;  Davis  A  R.  Bldg.  &  Mfg.  Co.  v.  Vice,  15 
Ind.  App.  120,  43  N.  E.  889,  holding,  upon  default  of  subscribers  to  erection  of  but- 
ter and  cheese  factory,  contractor  entitled  to  mechanic's  lien,  notwithstanding  sub- 
scribers organize  corporation  and  transfer  factory  to  company. 

Distinguished  in  Caulfield  v.  Polk,  17  Ind.  App.  434,  46  N.  E.  932,  holding  dealer 
furnishing  contractor  boiler  for  canning  factory  not  contractor  within  mechanic's 
lien  law. 
Me'clianlc's  lien  not  alfeeted  by  destruction  of  property. 

Cited  in  Hooven,.  0.  &  R.  Co.  v.  John  Feather  stone's  Sons,  49  G.  C.  A.  244,  111 
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Fed.  96,  holding  subsequent  destruction  of  part  or  all  of  improvement  does  not 
devest  lien  upon  real  estate,  and  so  much  of  improvement  as  may  remain. 


33  L.  R.  A.  688,  FERGUSON  v.  QVINN,  97  Tenn.  46,  36  S.  W.  576. 
Taxe«f  liability  of  life  estate*. 

Cited  in  footnote  to  Tabb  v.  Com.  51  L.  R,  A.  283,  which  holds  tax  assessment 
on  land  made  pending  life  estate  not  lien  on  fee. 

Cited  in  note  (32  L.  R.  A.  744)  on  duty  of  life  tenant  to  pay  taxes. 

Rlarlit   of   •nbroaratlon. 

Cited  in  footnotes  to  Walters  v.  Charleston  Mills,  48  L.  R.  A.  503,  which  holds 
purchaser  on  foreclosure  voluntarily  paying  claim  for  taxes  before  sale  affirmed 
subrogated  to  claim  for  valid  part  of  taxes;  United  States  use  of  Fidelity  Nat. 
Bank  v.  Rundle,  52  L.  R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims 
not  within  bond  for  paying  persons  supplying  principal  with  labor  or  materials 
for  prosecuting  work. 

Priority  of  tax   liens. 

Distinguished  in  Dunn  y.  Dunn,  99  Tenn.  607,  42  S.  W.  259,  holding  tax  lien 
superior  to  lien  of  mortgage  on  lands,  whether  executed  before  or  after  lien  for 
taxes  attached. 

33  L.  R,  A.  696,  PEOPLE  v.  O'NEIL,  110  Mich.  324,  68  N.  W.  227. 
State   eontrol   of   saaie. 

Cited  in  State  v-  Dow,  70  N.  H.  289.  53  L.  R.  A.  316.  47  Atl.  734,  holding  statute 
prohibiting  fishing  for  trout  as  business,  with  intent  to  sell  or  trade  same,  not 
unconstitutional. 

Cited  in  footnotes  to  State  v.  Schuman,  47  L.  R.  A.  153,  which  sustains  stat- 
ute prohibiting  sale,  or  keeping  for  sale,  of  trout;  Smith  v.  State,  51  L.  R.  A. 
404,  which  sustains  statute  prohibiting  possession  of  quail  during  close  season; 
Dickhaut  v.  State,  36  L.  R.  A.  765,  which  holds  possession  during  close  season 
of  game  killed  in  other  state  not  an  offense;  People  v.  Buffalo  Fish  Co.  52  L.  R. 
A.  803,  which  holds  void,  act  prohibiting  possession  of  certain  fish  during  close 
season;  Selkirk  v.  Stevens,  40  L.  R.  A.  759,  which  holds  game  killed  by  Indians 
on  reservation  and  sold  to  other  Indian,  subject  to  game  laws  of  state  after 
taken  from  reservation;  State  v.  Snowman,  50  L.  R.  A.  544,  which  sustains  stat- 
ute requiring  license  for  business  of  guiding  in  inland  fishing  and  forest  hunt- 
ing. 

Cited  in  note  (30  L.  R.  A.  591)  on  governmental  control  over  right  of  fishery. 

Disapproved  in  Re  Davenport,  102  Fed.  544,  holding  statute  prohibiting  traffic 
in  game   imported   from   another  state  unconstitutional. 

33  L.  R.  A.  698,  ZIMMERIilAN  v.  DWELLING-HOUSE  INS.   CO.   110  Mich. 

399,  68  N.  W.  215. 
lAsnrancej  policy  imiied  by  avent  bavlnv  interest. 

Cited  in  Rockford  Ins.  Co.  v.  Winfield,  57  Kan.  583,  4Y  Pac.  611,  holding  insurer 
not  liable  for  consequences  of  delay  in  notifying  assured  of  rejection  of  risk^ 
where  agent  issuing  policy  is  officer  of  bank  beneficially  interested  in  policy. 
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53  L.  R.  A.  700,  LEAPHART  v.  COMMERCIAL  BANK,  45  S.  C.  563,  55  Am.  St 
Rep.  800,  23  S.  E.  939. 

33  L.  R.  A.  703,  GILLESPIE  v.  DION,  18  Mont.  183,  44  Pac.  954. 

Followed  without  discussion  in  Gillespie  v.  Dion,  18  Mont.  198,  44  Pac.  959. 

Elections)   remedies  for  coatestlnar  result. 

Distinguished  in  State  ex  rel.  Brooks  v.  Fransham,  19  Mont.  284,  48  Pmc  l^ 
liolding  remedy  by  quo  warranto  for  contesting  title  to  office  concurrent  with 
statutory  right  to  institute  election  contest. 

Amendments  In  lejral  proceedlnars* 

Cited  in  State  v.  Mason,  18  Mont.  365,  45  Pac.  557,  rejecting  amended  notiof 
of  motion  for  new  trial,  filed  after  time  for  service  of  original  notice  of  inten- 
tion has  expired,  and  not  amending  any  specification  contained  in  former  notice: 

33  L.  R.  A.  708,  WETMORE  v.  WETMORE,  149  N.  Y.  520,  52  Am.  St.  Rep.  752, 
44  N.  E.  169. 

Subsequent  refusal  of  application  to  modify  provision  as  to  alimony  in  29 
App.  Div.  507,  51  N.  Y.  Supp.  797. 

BQnltnble  Jnrfsdlctton. 

Cited  in  Hahi  v.  Sugo,  27  Misc.  5,  57  N.  Y.  Supp.  920,  holding  judgment  in 
ejectment  against  owner  constructing  wall  so  as  to  encroach  upon  land  of  ad- 
joining proprietor  not  estoppel  against  action  for  mandatory  injunction  for  re- 
moval of  wall;  Halsted  v.  Halsted,  21  App.  Div.  467,  47  N.  Y.  Supp.  649,  hold- 
ing wife  awarded  alimony  in  decree  of  divorce  not  entitled  to  injunction  restrain- 
ing payment  of  trust  fund  to  husband,  whereby  to  enforce  performance  of  decree, 
before  exhausting  other  remedies  open  to  her;  Lynde  v.  Lynde,  41  App.  Div^  289. 
58  N.  Y.  Supp.  567,  holding  wife  not  entitled  to  equitable  remedies  of  security 
and  sequestration  in  aid  of  claim  for  alimony  established  by  foreign  judgment. 

Subjection  of  trust   funds  to  payment  of  debts  of  beneHclnrjr. 

Cited  in  McGlynn  v.  McGlynn,  37  Misc.  14,  74  N.  Y.  Supp.  744,  holding,  where 
husband  without  property  within  jurisdiction,  surplus  income  from  trust  fund 
created  for  his  benefit  may  be  diverted  to  payment  of  alimony  and  attorney's 
fee;  Allen  v.  Farmers'  Loan  &  T.  Co.  18  App.  Div.  36,  79  N.  Y.  S.  R.  398,  45 
N.  Y.  Supp.  398,  holding  jurisdiction  of  equity  to  compel  payment  of  alimony 
not  authority  for  decree  cutting  off  husband  from  benefit  of  trust  fund  cre- 
ated for  use  of  himself  and  family;  Ke  Thrall,  12  App.  Div.  240,  42  N.  Y.  Supp. 
439,  holding  that  after  discontinuance  of  action  for  separation,  wife  cannot, 
by  proceedings  against  husband's  assignee  for  benefit  of  creditors,  compel  pay- 
ment of  alimony  out  of  assigned  estate;  Huntington  v.  Jones,  72  Conn.  50,  43 
Atl.  564,  holding  discretion  of  trustees  as  to  disposition  of  principal  of  trust 
fund  does  not  preclude  creditors  of  beneficiary  from  subjecting  income  to  pay- 
ment of  demands;  Everett  v.  Peyton,  36  App.  Div.  92,  55  N.  Y.  Supp.  464,  hold- 
ing income  from  fund  set  aside  by  executors  in  trust  for  benefit  of  husband,  in 
consideration  of  witlidrawal  of  objections  to  will,  may  be  subjected  by  creditor's 
suit  to  payment  of  judgment;  Re  Baudouine,  96  Fed.  539,  holding  surplus  in- 
come from  trust  estate  accruing  since  filing  of  petition  in  bankruptcy,  and  ad- 
judication thereon,  is  present  property  right  vesting  in  trustee  in  bankruptcy; 


700-708.]  L.  R.  A.  CASES  AS  AUTHORITIES.  289 

Dittmar  v.  Gould,  60  App.  Div.  98,  69  N.  Y.  Supp.  708,  holding  statute  providing 
for  subjection  of  surplus  income  from  trust  in  "rents  and  profits  of  lands,"  to 
claims  of  creditors,  applicable  to  trust  in  personal  property. 

Cited  in  footnotes  to  Murphy  v.  Delano,  55  L.  R.  A.  727,  which  holds  income 
of  spendthrift  trust  not  within  reach  of  creditors  by  void  agreement  of  trustee 
to  pay  certain  portion  of  income  absolutely  to  beneficiary;  Re  Qua  v.  Graham,  52 
Ti.  R.  A.  641,  which  holds  annuity  in  wife's  will  in  lieu  of  other  interests,  ac- 
cepted by  husband,  not  trust  beyond  reach  of  creditors;  Hutchinson  v.  Maxwell, 
57  L.  R.  A.  384,  which  denies  power  to  create  equitable  life  estate,  free  from  debts 
of  beneficiary;  Brown  v.  McGill,  39  L.  R.  A.  806,  which  denies  power  to  create 
trust  placing  one's  property  beyond  reach  of  creditors  while  retaining  full  en- 
joyment of  revenues;  Schenck  v.  Barnes,  41  L.  R,  A.  395,  which  denies  power  of 
person  creating  trust  to  keep  life  interest  free  from  claims  of  subsequent  cred- 
itor; Scott  V.  Keane,  42  L.  R.  A.  359,  which  holds  trust  by  conveyance  and  re- 
conveyance for  grantor's  benefit  void  as  against  his  creditors. 

Distinguished  in  Re  Widmayer,  28  Misc.  363,  59  N.  Y.  Supp.  980,  holding  sur- 
rogate's court  without  authority  to  apply  surplus  income  from  trust  fund  to  pay- 
ment of  judgment  against  beneficiary,  and  in  favor  of  trustees  of  fund;  Re  Tomp- 
kins, 28  Misc.  355,  59  N.  Y.  Supp.  902,  holding  husband's  assignment  of  income 
from  trust  fund  to  wife,  in  pa^Tnent  of  alimony,  invalid. 

Nature  of  obllaratlon  for  payment  of  alimony^ 

Cited  in  Maisner  v.  Maisner,  62  App.  Div.  288,  70  N.  Y.  Supp.  1107,  hold- 
ing arrears  of  alimony  not  debt  within  terms  of  bankruptcy  law,  from  pay- 
ment of  which  husband  is  relieved  upon  final  discharge;  Re  Van  Orden,  96  Fed. 
88,  holding  past-due  instalments  of  alimony  debt  provable  in  bankruptcy  as  "fixed 
liability"  evidenced  by  judgment;  Moore  v.  Moore,  40  Misc.  163,  81  N.  Y.  Supp. 
729,  holding  that  divorce  decree  requiring  payment  of  alimony  in  certain  sums 
at  specified  times  establishes  judicial  debt  of  record,  for  which  action  may  be 
maintained  in  other  state. 

IVatare  of  linaband'a  obllarstlon  to  support  wife. 

Cited  in  Buchanan  v.  Tilden,  158  N.  Y.  122,  44  L.  R.  A.  175,  70  Am.  St.  Rep. 
454,  52  N.  E.  724,  holding  wife  may  enforce  performance  of  agreement  to  pay 
her  sum  of  money  in  consideration  of  services  to  be  rendered  by  husband;  Peo- 
ple ex  rel.  Public  Charities  k  C.  Comrs.  v.  Cullen,  153  N.  Y.  636,  44  L.  R.  A. 
423,  47  N.  E.  894,  holding  that  after  judicial  separation  husband  cannot  be 
convicted  under  statute  punishing,  as  disorderly  person,  husband  who  has  aban- 
doned wife  without  adequate  support;  Taylor  v.  Klein,  47  App.  Div.  346,  62  N. 
Y.  Supp.  4,  holding  confidential  relation  of  husband  and  wife  precludes  latter 
from  becoming  purchaser  at  partition  sale  of  lands  of  lunatic  for  which  husband 
is  committee. 
ModlAcatlon  of  decree  for  payment  of  alimoay. 

Later  appeal  in  162  N.  Y.  503,  48  L.  R.  A.  667,  56  N.  E.  997,  Reversing  44  App. 
Div.  221,  60  N.  Y.  Supp.  711,  Affirming  27  Misc.  706,  59  N.  Y.  Supp.  586,  sus- 
taining husband's  application,  made  after  wife's  remarriage,  for  modification 
of  decree  appropriating  proceeds  of   trust   fund   to   payment   of  alimony. 

Cited  in  Tonics  v.  Tonjes,  14  App.  Div,  545,  43  N.  Y.  Supp.  941,  holding  ali- 
mony originates  in   duty  of  husband  to  wife  and   children,  and   is   subject  to 
equitable  adjustment  in  case  of  change  in  pecuniary  circumstances  of  husband; 
Livingston  v.  Livingston,  74  App.  Div.  264,  77  N.  Y.  Supp.  476,  holding  statute 
L.  R.  A.  Au.— Vol.  IV.— 19. 
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discovery  of  fraud,  and  until  after  insolvency  of  corporation,  before  bringing 
action  to  rescind,  not  entitled  to. relief;  Rand  v.  Columbia  Xat.  Bauk,  36  C.  C. 
A.  294,  04  Fed.  351,  holding  purchaser  of  national  bank  stock  estopped,  after 
lapse  of  five  years,  from  denying  liability  for  assessment,  in  action  by  receiver, 
because  he  supposed  certificates  represented  increase  stock,  instead  of  original 
capital;  Wallace  v.  Bacon,  86  Fed.  556,  holding  subscriber  must  show  diligence 
in  discovering  fraud,  and  that  creditors  preceded  purchase  of  stock;  Wallace  v. 
Hood,  89  Fed.  16,  holding  burden  on  purchaser  seeking  to  rescind  after  insol- 
vency, to  establish  fact  of  fraud,  diligence  in  seeking  relief,  and  that  no  debt 
created  or  credit  given  bank  after  purchase;  Stufilebeam  v.  De  Lashmutt,  101  Fed. 
369,  holding  shareholder  in  national  bank,  induced  to  purchase  stock  through 
fraud,  entitled  to  rescind  after  insolvency,  where  no  room  for  inference  that 
credit  given  on  faith  of  his  ownership  of  stock;  Park  v.  Kribs,  24  Tex.  Civ.  App. 
661,  60  S.  W.  905,  holding  subscription  to  stock  in  building  and  loan  associa- 
tion, procured  by  fraud  and  misrepresentation,  may  be  rescinded  by  borrowinij 
member  after  receiver  appointed  for  corporation;  Scott  v.  Latimer,  33  C.  C.  A. 
18,  60  U.  S.  App.  720,  89  Fed.  862  (dissenting  opinion),  majority  holding  sub- 
scriber not  entitled  to  rescind  after  insolvency  because  of  fraud,  where  rights  of 
creditors  have  intervened,  although  falsity  of  representations  could  not,  with 
diligence,  have  been  sooner  discovered. 

Distinguished  in  American  Nat.  Bank  v.  Williams,  42  C.  C.  A.  105,  101  Fed. 
946,  holding  holder  of  national  bank  stock  as  collateral  not  estopped  from  shoe- 
ing, even  as  against  receiver,  that  she  is  not  stockholder. 

33  L.  R.  A.  739,  STANDARD  OIL  CO.  v.  HAWKINS,  20  C.  C.  A.  468,  46  U.  S. 

App.  115,  74  Fed.  395. 
Election  of  remedle*  made  tl&roiiflrlft  Igrnorance  or  mistake. 

Cited  in  Cowen  v.  Adams,  24  C.  C.  A.  215,  47  U.  S.  App.  439,  78  Fed.  552, 
holding  equity  will  relieve  legatee  from  surrender  of  interest  in  estate,  under 
misapprehension  of  his  legal  rights,  where  relief  cannot  prejudice  interests  of 
others;  Re  Myers,  99  Fed.  693,  holding  bank  having  deposit  to  credit  of  bank- 
rupt, /uititled  after  transfers  of  account  to  receiver  and  trustee  in  bankruptcy 
to  deduct  from  fund  amount  of  notes  of  bankrupt;  Union  Nat,  Bank  v.  McKcy, 
42  C.  C.  A.  584,  102  Fed.  663,  holding  bank  paying  by  mistake  deposit  creditetl 
to  bankrupt  to  trustee  in  bankruptcy,  without  deducting  amount  of  note  of  bank- 
rupt, entitled  to  recover  amount  of  note  from  trustee;  Re  Curtis,  36  C.  C.  A. 
432,  94  Fed.  632,  41  C.  C.  A.  62,  100  Fed.  786,  holding  creditors  proving  claims 
under  general  assignment  before  petition  in  involuntary  bankruptcy  can  be  filed 
not  estopped  from  subsequently  filing  such  petition  upon  discovery  of  fraud; 
Re  Swift,  111  Fed.  505,  holding  creditor  relinquishing  security  under  mistaken 
belief  that  judgment  against  bankrupt  had  been  legally  satisfied,  entitled  to  have 
security  restored  by  court  of  bankruptcy,  if  estate  not  prejudiced:  Hillerich  v. 
Franklin  Ins.  Co.  Ill  Ky.  262,  63  S.  W.  592,  holding  that  reversal  of  judgment 
for  plaintiff  on  fire  policy,  on  ground  that  policy  as  written  did  not  cover  prop- 
erty, leaves  case  as  if  there  had  been  no  judgment  permitting  plaintiff  to  amend 
by  asking  for  reformation  of  policy. 

Par«iiit  of  trust  funds. 

Cited  in  Independent  District  v.  Beard,  83  Fed.  12,  holding  luiauthorized  de- 
posit of  public  funds  may  be  recovered  as  against  receiver  of  bank  if  assets  have 
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been  thereby  augmented,  although  money  cannot  be  traced  to  cash  on  hand;  Re 
Hamilton  Furniture  &  Carpet  Co.  117  Fed.  776,  holding  vendor  induced  to  sell 
^oods  by  false  representations  of  buyer  as  to  solvency  entitled  to  rescind  sale* 
r»»d  recover  value  of  property  from  buyer's  trustee  in  bankruptcy;  Terre  Haute 
A  J  R.  Co.  V.  Cox,  42  C.  C.  A.  665,  102  Fed.  836,  holding  lessee  railroad  using,, 
for  operating  expenses,  portion  of  earnings  payable  to  lessor  railroad  as  rent,, 
entitles  holders  of  lessor's  bonds,  payable  out  of  said  earnings,  to  compel  res- 
toration  of  fund  by  receiver  of  lessee  from  subsequent  earnings  of  road;  Re  Meyer,. 
106  Fed.  831,  holding  money  paid  upon  demand  as  condition  to  surrender  of  goods- 
in  possession  of  another,  and  for  which  he  is  entitled  to  lien,  cannot  be  recovered 
on  ground  of  duress. 

Distinguislii^d  in  Metropolitan  Nat.  Bank  v.  Campbell  Commission  Co.  77  Fed*. 
709,  holding  where  trust  fund  has  been  used  by  trustee  in  payment  of  claims  of 
otlier  creditors,  cestui  que  trust  cannot  recover  fund  from  receiver  of  insolvent, 
♦trustee;  Capital  Nat.  Bauk  v.  Coldwater  Nat.  Bank,  49  Neb.  790,  59  Am.  St. 
Rep.  572,  69  N.  W.  115,  holding  money  paid  to  bank  on  note  held  for  collection 
from  another  bank  incapable  of  being  commingled  with  other  funds  of  bank, 
and  in  case  of  insolvency  owner  may  recover  same  as  against  receiver;  Sioux  City 
Stock  Yards  Co.  v.  Fribourg,  121  Iowa,  234,  96  N.  W.  747,  holding  claim  of  bank: 
creditor,  entitled  to  preference  from  general  assets,  a  large  portion  of  whichi 
had  been  used  to  enforce  stockholder's  double  liability  assessment  for  benefit  of 
general  creditors,  entitled  to  preference  out  of  fund  so  raised,  to  extent  that  gen- 
eral assets  were  so  used. 

33  L.  R.  A.  744,  ROBERTS  v.  AMERICAN  BLDG.  A  L.  ASSO.  62  Ark.  672,  54 
Am.  St  Rep.  309,  36  S.  W.  1085. 

Followed  without  discussion  in  Black  v.  Tompkins,  63  Ark.  504,  39  S.  W.  553; 
Peoples'  Bldg.  L.  A  Sav.  Asso.  v.  Morris,  68  Ark.  32,  56  S.  W.  266. 
BvlldlniT  and  loan   mortaragreB)   application   of  payments. 

Cited  in  Hale  v.  Phillips,  68  Ark.  390,  59  S.  W.  35,  holding  upon  foreclosure 
of  building  and  loan  mortgage,  after  insolvency  of  corporation,  mortgagor  not 
entitled  to  credit  for  dues  paid  upon  subscription  to  stock. 

Cited  in  note  (35  L.  R.  A.  215)  on  fines  in  building  and  loan  association. 

33  L.  R.  A.  747,  BADDELEY  v.  SHEA,  114  Cal.  1,  55  Am.  St.  Rep.  56,  45  Pac. 

990. 
I^lnbllltT'   of   Iftonae   oTrner    for   Injuries    from    defects. 

Cited  in  footnote  to  Kinney  v.  Ousted,  38  L.  R,  A.  665,  which  holds  owner  of 
premises  not  liable  for  fall  of  person  while  leaning  against  defective  railing, 
on  platform  of  grain  elevator. 
l^lablllty  of  tblrd  person  for  Injnrr  to  servant. 

Cited  in  note  (46  L.  R.  A.  46,  61)  on  right  of  servant  to  recover  damages? 
from  persons  other  than  his  master  for  injuries  received  in  performance  of  du- 
ties. 

33  li.  R.  A.  750,  CHATEAU  v.  SINGLA,  114  Cal.  91,  55  Am.  St.  Rep.  63,  4& 

Pac.   1015. 
ContractH  aipalnst   grood  morals  and   public   poltcT*. 

Cited  in  Ball  v.  Putnam,  123  Cal.  140,  55  Pac.  773,  holding  note  used  to  raise 


294         L.  R  A.  CASES  AS  AUTHORITIES.  [83  K  R.  A 

money  for  corruption  fund  to  secure  passage  of  bill  by  legislature  cannot  be 
made  basis  of  civil  action;  Demartini  v.  Anderson,  127  Cal.  35,  59  Pac  207, 
holding  lease  of  premises  with  knowledge  of  lessor  that  same  are  to  be  used  for 
purposes  of  prostitution  not  enforceable;  Standard  Furniture  Co.  v.  Van  Alstine, 
22  Wash.  676,  51  L.  R.  A.  892,  79  Am.  St.  Rep.  960,  62  Pac.  145,  holding  condi- 
tional sale  of  property  with  knowledge  that  same  is  to  be  used  in  house  of 
ill  fame  will  not  entitle  vendor  to  recover  property  from  purchaser  at  execution 
sale. 

Cited  in  footnote  to  Central  Trust  &  S.  D.  Co.  v.  Respass,  56  L.  R.  A.  479, 
which  denies  power  of  courts  to  settle  affairs  of  book-making  partnership. 

33  L.  R.  A.  752,  CONLIX  v.  SAN  FRANCISCO,  114  Cal.  404,  46  Pac.  279. 
Leskilattve  art  ft  of  pvblte   funds. 

Cited  in  Powell  v.  Phelan,  138  Cal.  275,  71  Pac.  335,  holding  statute  providing 
payment  for  services  of  jurors  theretofore  serving  without  compensation,  uncon- 
stitutional. 

Cited  in  footnotes  to  Re  Sanford,  45  L.  R.  A.  788,  which  holds  statute  exempt- 
ing certain  persons  from  liability  for  inheritance  tax  invalid;  Opinion  of  Jus- 
tices, 49  L.  R.  A.  564,  which  holds  legislative  right  to  appropriate  money  for 
widow,  heirs,  etc.,  of  deceased  officer  dependent  on  whether  public  good  will 
be  served;  State  ex  reL  Garrett  v.  Froehlich,  61  L.  R.  A.  345,  which  denies  right 
of  legislature  to  appropriate  funds  to  redeem  warrants  issued  under  invalid  law 
for  treatment  of  inebriates  at  public  expense. 

Distinguished  in  Steele  County  v.  Erskine,  39  C.  C.  A.  178,  98  Fed.  219,  hold- 
ing statute  validating  contract  for  transcribing  county  records  not  invalid  as 
constituting  donation. 

33  L.  R.  A.  755,  MORAN  v.  PULLMAN  PALACECAR  CO.  134  Mo.  641,  66  Am. 

St.  Rep.  543,  36  S.  W.  659. 
Injnrtes  from  danKerovs  condttton  of  private  irroiiDdB. 

Cited  in  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91  Tex.  62,  38  L.  R.  A.  575,  66 
Am.  St.  Rep.  856,  41  S.  W.  62,  holding  railroad  company  not  liable  for  drowning 
of  child  in  pool  of  water  on  right  of  way;  Bitz  v.  Wheeling,  45  W.  Va.  267,  43 
L.  R.  A.  151,  31  S.  E.  993,  denying  liability  of  city  for  drowning  of  child  in  fenced 
reservoir;  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  413,  54  L.  R.  A.  321,  39 
S.  E.  82,  holding  railroad  not  liable  for  death  of  boy  trespasser  by  drowning  in 
excavation  for  water  tank*  made  on  premises  of  railroad  100  yards  from  street; 
Smith  V.  Jacob  Dold  Packing  Co.  82  Mo.  App.  16,  holding  corporation  maintain- 
ing hot  ash  pile,  near  pond,  on  unoccupied  tract  of  land  near  factory,  not  liable 
for  injury  to  child  trespasser  attempting  to  pass  over  same  to  pond;  Ryan  v. 
Towar,  128  Mich.  476,  56  L.  R.  A.  315,  92  Am.  St.  Rep.  481,  87  N.  W.  644,  hold- 
ing manufacturing  corporation,  maintaining  overshot  water  w^heel  on  abandoned 
premises,  not  liable  for  injury  to  twelve-year-old  girl  sustained  in  attempt  to  res- 
cue younger  sister  from  wheel;  CoojJer  v.  Overton,  102  Tenn.  227,  45  L.  R.  A. 
596,  73  Am.  St.  Rep.  864,  52  S.  W.  183,  denying  liability  of  owner  of  lot  for 
-drowning  of  child  in  pond,  formed  thereon  without  knowledge  of  owner  by  dam- 
ming up  of  surface  water,  though  obstruction  to  natural  drainage  created  by 
city. 

Cited  in  footnotes  to  Stendal  v.  Boyd,  42  L.  R.  A.  288,  which  holds  attractive- 


"750-759.]  L.  E.  A.  CASES  AS  AUTHOKITIES.  298 

nesfl  of  pond  on  own  premises  does  not  render  one  liable  for  failure  to  fence 
premises;  Kramer  v.  Southern  R.  Co.  52  L.  R.  A.  359,  which  denies  raikoad 
<x>mpany'8  liability  for  death  of  child  by  fall  of  pile  of  cross-ties  in  unused 
portion  of  street;  Rachmel  v.  Clark,  62  L.  R.  A.  959,  which  holds  manufacturer 
storing  stone  slabs  on  sidewalk  in  front  of  building  liable  for  injuries  to  person 
lawfully  using  sidewalk;  O'Leary  v.  Brooks  Elevator  Co.  41  L.  R,  A.  677,  which 
denies  owner's  liability  for  injury  to  trespassing  child  by  wire  projecting  from 
shaft  of  machinery;  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A.  284, 
Tvhich  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child  by 
toppling  over  of  large  cement  pipe  used  by  children  as  plaything;  Biggs  v.  Con- 
solidated Barb- Wire  Co.  44  L.  R.  A.  655,  which  holds  owner  liable  for  maintain- 
ing dangerous  machinery  on  private  grounds  unprotected  from  visits  of  trespass- 
ing children;  Siddall  v.  Jansen,  39  L.  R.  A.  112,  which  holds  owner  liable  to 
«hild  injured  by  unguarded  door  to  elevator  in  store,  used  by  employees;  Hei- 
mann  v.  Kinnare,  52  L.  R.  A.  652,  which  holds  thirteen-year-old  boy  negligent 
per  86  in  jumping  over  strip  of  water  onto  rotten  ice  on  pond  and  sliding  to 
point  where  water  over  his  head. 

IVearltKeDce  based  on  violation  of  eity  ordinance. 

Cited  in  Becker  v.  Schutte,  85  Mo.  App.  63,  holding  owner  leaving  horse  un- 
4ittended  and  unsecured  in  public  thoroughfare  liable  for  consequences  of  such 
negligence;  Jackson  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  157  Mo.  634,  80  Am. 
St.  Rep.  650,  53  S.  W.  32,  holding  running  of  railroad  train  within  city  limits 
at  speed  forbidden  by  ordinance,  negligence  entitling  person  injured  on  track  in 
yards  to  recover,  although  ordinance  never  accepted  by  company. 

Distinguished  in  Carpenter  v.  Reliance  Realty  Co.  103  Mo.  App.  498,  77  S.  W. 
1004,  holding  ordinance  requiring  person  making  excavation  below  certain  depth, 
to  preserve  at  his  own  cost  contiguous  walls  from  injury,  not  authorized  by 
provisions  of  city  charter. 

Ijlabllltr  of  cltT  for  Injuries  frouk  failure  to  abate  nuisance. 

Cited  in  Arnold  v.  St.  Louis,  152  Mo.  183,  48  L.  R.  A.  294,  75  Am.  St.  Rep. 
-447,  53  S.  W.  900,  holding  city  not  liable  for  drowning  of  children  in  pond  on 
land  adjoining  street,  upon  ground  same  is  nuisance,  which  city  failed  to  abate. 

Cited  in  footnote  to  Omaha  v.  Bowman,  40  L.  R.  A.  531,  which  denies  city's 
liability  for  drowning  of  child  on  private  premises  in  pond  caused  by  city's 
obstruction  of  water. 

Distinguished  in  Omaha  v.  Richards,  50  Xeb.  808,  70  N.  W.  363,  holding  city 
liable  for  drowning  of  child  in  pond  in  public  street,  where  pond  due  to  neg- 
ligence of  city  in  raising  grade  of  street,  causing  water  in  ravine  to  back  up. 

53  L.  R.  A.  759,  HATCH  v.  FERGUSON,  15  C.  C.  A.  201,  29  U.  S.  App.  651,  68 

Fed.  43. 
4}nardlan   and   fvard;    necessitr    for   bond. 

Cited  in  Olmstead  v.  Taylor,  126  Mich.  322,  85  N.  VV.  740,  holding  accept- 
ance of  payment  and  discharge  of  mortgage  by  testamentary  guardian,  before 
receipt  of  letters  of  guardianship  or  filing  of  bond,  not  binding  on  minors;  Power 
V.  Lenoir,  22  Mont.  179,  56  Pac.  106,  holding,  where  father  assumes  to  act 
as  guardian  for  minor  children  without  giving  bond,  minors  not  bound  by  his 
Appearance  in  proceedings  affecting  their  interests. 
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Cited  in  note  (33  L.  R.  A.  760)  on  necessity  of  bond  by  guardian  to  make  his 
acts  valid. 

Jurisdiction. 

Cited  in  Murray  ▼.  American  Surety  Co.  17  C.  C.  A.  143.  44  U.  S.  App.  43. 
70  Fed.  346,  holding  appointment  of  receiver,  void  for  want  of  jurisdiction  of 
subject-matter,  subject  to  collateral  attack;  United  States  v.  Winans,  73  Fed. 
76,  holding  action  to  enforce  Indian  right  of  fishery  properly  brought  in  district 
where  fishery  located. 

Mistake   In   description   of  property   In   will. 

Cited  in  footnote  to  Pate  v.  Bushong,  63  L.  R,  A.  593,  which  holds  attempted 
devise  of  land  not  defeated  by  mistake  as  to  section  in  which  it  is  located  or  as 
to  its  position  within  the  section. 

Distinguished  in  Clark  v.  Cattron,  23  Tex.  Civ.  App.  55,  56  S.  W.  99,  holding 
that  where  both  will  and  deed  by  which  property  acquired  indicate  property  de- 
vised is  community  property,  extraneous  evidence  is  not  admissible  to  show  con- 
trary. 

33  L.  R.  A.  767,  OPPEXHEIMER  v.  FARMERS'  &  M.  BANK,  97  Tenn.  19,  56 
Am.  St.  Rep.  778,  36  S.  W.  705. 

Negotiable  paper  |   frand  as  defense. 

Cited  in  note  (36  L.  R.  A.  441)  on  fraud  in  obtaining  execution  of  note  as 
defense  against  bona  fide  holder. 

Agreements   to  pay  attorney's   fee  In  nenrotlable   Instrnments. 

Cited  in  Hamilton  v.  Fowler,  40  C.  C.  A.  54,  99  Fed.  25,  holding  provision  in 
mortgage  for  payment  of  attorney's  fee  in  case  of  suit  to  foreclose,  valid;  Salis- 
bury V.  Stewart,  15  Utah,  313,  62  Am.  St.  Rep.  934,  49  Pac.  777,  holding  pro- 
vision' for  payment  of  attorney's  fee  in  case  of  suit  does  not  render  note  non- 
negotiable. 

Rights  of  bona  llde  holders  of  nearotlable  paper. 

Cited  in  Campbell  v.  Brown,  100  Tenn.  248,  48  S.  \V.  970,  holding  purchaser  of 
note  fraudulently  transferred,  without  notice  of  fraud,  can  recover  only  amount 
paid  for  it. 

33  L.  R.  A.  772,  SPRINGER  v.  SHA VENDER,  116  N.  C.  12,  47  Am.  St.  Rep. 

791,  21  S.  E.  397. 
Attacking  void   proceedlnars. 

Cited  in  Springer  v.  Shavender,  118  N.  C.  41,  54  Am.  St.  Rep.  708,  23  S.  E. 
976,  holding  decree  for  administrator's  sale  of  land  of  person  supposed  to  be 
deceased,  void  as  to  both  supposed  decedent  and  his  heirs,  and  open  to  collat- 
eral attack;  Carr  v.  Coke,  116  N.  C.  260,  28  L.  R.  A.  745,  47  Am.  St.  Rep.  801, 
22  S.  E.  16,  dissenting  opinion  by  Avery,  J.,  who  holds  enrolled  bill  may  be 
attacked  in  direct  proceeding  by  showing  enrolment  was  fraudulently  made  be- 
fore passage. 

Cited  in  footnote  to  Re  Newman,  45  L.  R.  A.  780,  which  holds  probate  decree 
adjudging  person  to  be  widow  of  decedent  not  conclusive  in  other  state  that 
Bhe  was  not  other  person's  wife. 


759-783.]  L.  R.  A.  CASES  AS  AUTHORITIES.  297 

Administration   of  estates  of  decedents. 

Cited  in  Shields  v.  Union  Cent.  L.  Ins.  Co.  119  N.  C.  385,  25  S.  E.  951,  holding 
that  in  so  far  as  ousted  administrator  has  administered  estate,  his  acts  are  a» 
valid  and  binding  as  if  he  had  been  de  jure  appointed. 

Cited  in  footnote  to  Carr  v.  Brown,  38  L.  R.  A.  294,  which  holds  statute  author- 
izing administration  on  estate  of  person  not  heard  from  in  seven  years  not  con- 
stitutional. 

33  L.  R.  A.  779,  LYNN  v.  ALLEN,  145  Ind.  584,  67  Am.  St.  Rep.  223,  44  N.  E.  646. 
Publication  of  legral  notices. 

Cited  in  Hanscom  v.  Meyer,  60  Neb.  72,  48  L.  R.  A.  411,  83  Am.  St.  Rep.  507,  82 
!N.  W.  114,  holding  publication  of  foreclosure  sale  in  weekly  paper  devoted  spe- 
cially to  interests  of  lawyers,  valid;  Goodwine  v.  Flint,  28  Ind.  App.  43,  60  N.  E» 
1102,  holding  statute  requiring  publication  of  notice  of  application  for  license  to 
sell  intoxicating  liquors  in  weekly  newspaper  in  county  not  complied  with  by 
publication  of  notice  in  paper  pulished  in  another  county,  16  miles  from  place  of 
sale;  Hall  v.  Milwaukee,  115  Wis.  485,  91  N.  W.  998,  holding  daily  paper  devoted 
mainly  to  reports  of  markets,  courts,  conveyancing,  building  news,  weather  reports, 
and  advertisements,  a  "newspaper"  for  purpose  of  publishing  city  ordinances,  no- 
tices, etc.,  though  subscription  list  very  small;  United  States  Mortg.  Co.  v.  Mar- 
quam,  41  Or.  406,  69  Pac.  41,  holding  weekly  paper  with  circulation  of  more  than 
1,000  copies,  sensational  in  tone,  containing  sporting  news,  some  news  of  general 
interest,  and  many  business  advertisements,  a  "newspaper"  in  which  notice  of  exe- 
cution sale  may  be  published. 

Cited  in  footnote  to  Hanscom  v.  Meyer,  48  L.  R.  A.  409,  which  authorizes  publi- 
cation of  legal  notice  in  weekly  newspaper  devoted  particularly  to  certain  class  of 
business. 

33  L.  R.  A.  781,  SKAGGS  v.  MARTINSVILLE,  140  Ind.  476,  49  Am.  St.  Rep.  209, 

39  N.  E.  241. 
Ordinances   prohibltingr   nuisances. 

Cited  in  Beiling  v.  Evansville,  144  Ind.  648,  35  L.  R.  A.  274,  42  N.  E.  621,  hold- 
ing ordinance  prohibiting  slaughtering  of  animals  and  maintenance  of  slaughter 
houses  within  city,  when  expressly  authorized  by  legislature,  not  assailable  as 
unreasonable. 

Cited  in  note  (39  L.  R.  A.  660)  on  municipal  power  over  nuisances  affecting 
highways  and  waters. 

33  L.  R.  A.  783,  HILBISH  v.  HATTEL,  145  Ind.  59,  44  N.  E.  20. 
Divorce;  validity  of  decree  ontside  state. 

Cited  in  footnotes  to  Felt  v.  Felt,  47  L.  R.  A.  546,  which  holds  divorce  on  sub- 
stituted service  in  other  state  w^here  complainant  domiciled  entitled  to  recogni- 
tion by  interstate  comity;  Dunham  v.  Dunham,  35  L.  R.  A.  70,  which  denies 
validity  of  divorce  obtained  in  other  state  by  woman  going  there  solely  to  get 
divorce;  Arrington  v.  Arrington,  52  L.  R.  A.  201,  which  holds  foreign  decree  for 
alimony  after  defendant's  appearance  entitled  to  full  faith  and  credit;  Trowbridge 
V.  Spinning,  54  L.  R,  A.  204,  which  holds  judgment  for  alimony,  though  subject  to 
alteration,  final  for  enforcement  in  other  state. 
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Cited  in  note  (59  L.  R.  A.  167,  168,  183,  184)  on  conflict  of  laws  on  subject  of 
divorce. 

Releases  of  tnehoate  Interests  In  property  betiv^een  Imsbmnd  and  iirlfe. 

Cited  in  Leach  v.  Rains,  149  Ind.  163,  48  N.  E.  858,  holding  husband's  release 
of  right  to  inherit  wife's  real  estate,  followed  by  possession  and  use  of  profits, 
binding,  whether  release  of  inheritance  valid  or  not;  Moore  v.  Harrison,  26  Ind. 
App.  412,  59  N.  E.  1077,  holding  oral  agreement  in  contemplation  of  marriage, 
that  neither  party  surviving  shall  take  as  heir  of  other,  reduced  to  writing  after 
marriage,  valid;  King  v.  Mollohan,  61  Kan.  690,  60  Pac.  731,  sustaining  validity 
of  postnuptial  agreement  made  simultaneously  with  necessary  separr^tion  of  par- 
ties, and  providing  for  mutual  relinquishment  of  all  interest  in  each  other's  prop- 
erty; Higgins  V.  Ormsby,  156  Ind.  85,  59  N.  E.  321,  holding  land  conveyed  to 
wife  in  lieu  of  inchoate  interest  in  husband's  lands  exempt  from  lien  of  judgment 
for  debt  of  husband  alone. 

Cited  in  footnote  to  Dempster  Mill  Mfg.  Co.  v.  Bundy,  56  L.  R.  A.  739,  which 
holds  void,  contract  that  product  of  joint  labor  of  husband  and  wife  shall  belong 
to  wife. 

33  L.  R.  A.  788,  SAN  DIEGO,  O.  T.  &  P.  B.  R.  CO.  v.  PACIFIC  BEACH  00.  112 

Cal.  53,  44  Pac.  333. 
ValldltT  of  aets  of  corporate  oflleers. 

Cited  in  Salina  Nat.  Bank  v.  Prescott,  60  Kan.  498,  57  Pac.  121,  holding  cor- 
poration may  sue  another  having  same  officers  and  board  of  directors  as  itself; 
Colorado  Fuel  &  Iron  Co.  v.  Western  Hardware  Co.  16  Utah,  11,  50  Pac.  628,  hold- 
ing assignment  for  benefit  of  creditors  by  corporation  not  invalid,  because  of  pref- 
erence to  bank  of  which  stockholder  was  president;  Farwell  v.  Babcock,  27  Tex. 
Civ.  App.  169,  65  8.  W.  509,  holding  contract  made  with  minority  of  board  of  di- 
rectors voidable  at  most,  even  though  they  used  their  position  to  advance  their 
individual  interests. 

Cited  in  note  (33  L.  R.  A.  788)  on  contracts  between  corporations  having  com- 
mon directors  or  officers. 

Kattlleation   of   voidable  corporation   contract. 

Cited  in  Umer  v.  Sollenberger,  89  Md.  336,  43  Atl.  810,  holding  sale  of  land  to 
<5orporation  by  its  directors  valid  without  consent  of  all  stockholders. 

33  L.  R.  A.  798,  ATLANTA  CONSOL.  STREET  R.  CO.  v.  OWINGS,  97  Ga.  663,  25 

S.  E.  377. 
Blectrlelty;   ncKllflrent  nse  of  electric  vrlres. 

Cited  in  Western  U.  Teleg.  Co.  v.  Griffith,  lO'i  Ga.  62,  30  S.  E.  420,  holding  both 
telegraph  company  and  electric  railway  company  allowing  wires  to  remain  on 
groimd  in  contact  for  thirteen  days,  negligent,  without  regard  to  who  was  to  blame 
for  wires  coming  in  contact;  Wagner  v.  Brooklyn  Heights  R.  Co.  69  App.  Div.  351, 
74  N.  Y.  Supp.  809,  holding  electric  railroad  company  renting  to  city  privilege  of 
•carrying  police  telegraph  wire  over  its  structures  owes  to  city  employees,  keeping 
sucli  wire  in  repair,  duty  of  keeping  its  ovra  wires  insulated. 

Cited  in  footnotes  to  Newark  Electric  Light  &  P.  Co.  v.  Garden,  37  L.  R.  A.  726, 
which  requires  electric  light  company  to  use  due  care  in  insulating  wires  main- 
tained on  lame  pole  with  wires  of  other  companies;  Willey  v.  Boston  Electric 
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liight  Co.  37  L.  R.  A.  723,  which  holds  negligence  in  failing  to  cut  electric  light 
-wires  from  which  insulation  burned  by  lightning,  question  for  jury;  Mooney  v. 
Liuzerne,  40  L.  R.  A.  811,  which  holdfl  city  liable  for  negligence  as  to  abandoned 
telephone  wire  crossing  dangerous  electric  wire,  though  other  parties  also  liable; 
Thomas  v.  Maysville  Gas  Co.  53  L.  R.  A.  147,  which  requires  corporation  sending 
electricity  into  street  railway  company's  wires  to  see  to  their  insulation;  Snyder 
-v.  Wheeling  Electrical  Co.  39  L.  R.  A.  499,  which  holds  death  of  person  caused  by 
stepping  on  live  electric  wire  fallen  to  ground  raises  presumption  of  negligence; 
Boyd  V.  Portland  General  Electric  Co.  52  L.  R.  A.  509,  which  holds  want  of  suffi- 
•cient  assistance  to  promptly  replace  wires  broken  by  severe  storm  not  excuse,  as 
matter  of  law,  for  delay;  Boyd  v.  Portland  General  Electric  Co.  57  L.  R.  A.  619, 
which  holds  electric  light  company  liable  for  injury  by  wire  broken  during  storm ; 
Hebert  v.  Lake  Charles  Ice,  Light  k  Water  Co.  64  L.  R.  A.  101,  which  holds  elec- 
-^ric  light  company  liable  for  death  of  person  in  street  by  uninsulated  wire  which 
burned  and  fell  because  of  fall  of  telephone  wire  negligently  strung  above  it; 
Mitchell  V.  Raleigh  Electric  Co.  56  L.  R.  A.  398,  which  sustains  telephone  company 
•employee's  right  to  presume  that  electric  light  wires  are  properly  insulated; 
Brush  Electric  Light  k  P.  Co.  v.  Lefevre,  49  L.  R.  A.  771,  which  denies  liability 
for  death  by  uninsulated  electric  light  wire  running  above  awning  16  feet  above 
street. 

Proximate   eavse. 

Cited  in  Griffin  v.  Jackson  Light  &  P.  Co.  128  Mich.  656,  55  L.  R.  A.  320,  92  Am. 
St,  Rep.  496,  87  N.  W.  888,  holding  customer's  use  of  electric  lamp  with  knowl- 
•edge  same  is  improperly  insulated  is  intervention  of  another  agency  between  elec- 
tric company's  neglect  and  injury  to  third  party,  relieving  former  from  responsi- 
«)ility. 

Cited  in  footnote  to  People  v.  Lewis,  45  L.  R.  A.  783,  which  holds  suicide  of  per- 
son mortally  wounded  does  not  relieve  assailant  from  guilt  of  manslaughter. 

Appeal;  error  frltl&oiit  prejudice* 

Cited  in  Georgia  R.  &  Bkg.'  Co.  v.  Flowers,  108  Ga.  795,  33  S.  E.  874,  holding 
«rror  in  instructions  to  jury,  which  could  not  have  prejudiced  appellant,  not 
^ound  for  reversal. 

53  L.  R,  A.  800,  McTlGHE  v.  MACON  CONSTR.  CO.  97  Qa.  1,  25  S.  E.  326. 

Identity  of  corporations. 

Cited  in  White  v.  Pecos  Land  &  Water  Co.  18  Tex.  Civ.  App.  637,  45  8.  W.  207, 
holding  corporations  not  legally  identical  although  having  same  stockholders  and 
officers;  United  Mines  Co.  v.  Hatcher,  25  C.  C.  A.  47,  49  U.  S.  App.  139,  79  Fed. 
519,  holding  agreement  that  stock  of  new  corporation  shall  first  be  offered  to  stock- 
holders of  existing  company,  to  subscribe  for  or  not  at  their  option,  does  not  make 
'Corporations  identical;  Postal  Teleg.  Cable  Co.  v.  Oregon  Short  Line  R.  Co.  23 
Utah,  481,  90  Am.  St.  Rep.  705,  65  Pac.  735,  holding  telegraph  corporation  comply- 
ing with  statutory  requirements  for  incorporation  becomes  legal  entity,  and  enti- 
tled to  exercise  power  of  eminent  domain,  although  interested  in  another  corpora- 
tion of  same  character;  Oregon  Short  Line  R.  Co.  v.  Postal  Teleg.  Cable  Co.  49  C. 
C.  A.  665,  111  Fed,  844,  holding  right  of  telegraph  company  to  maintain  condem- 
nation proceedings  not  abridged  by  fact  that  majority  of  stock  is  owned  by  an- 
other corporation,  which  conducts  its  business  and  controls  its  movements;  Stew- 
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art  V.  Pierce,  116  Iowa,  751,  89  N.  W.  234,  denying  power  of  court  of  equity  oil 
winding  up  affairs  of  corporation  on  expiration  of  its  charter,  to  order  sale  of 
property  of  other  corporation,  though  all  its  stock  is  owned  by  former  corpora- 
tion. 

Indl-vldnal   contracts   of  Btockholders   not   binding   on    corporation. 

Cited  in  Pullman  v.  Secord-IIopkins  Co.  73  111.  App.  47,  holding  corporation  not 
entitled  to  recover  upon  agreement  made  with  stockholders,  as  individuals,  prior 
to  incorporation;  Sparks  v.  Dunbar,  102  Ga.  137,  29  S.  E.  295,  holding  contract 
with  construction  company,  owning  all  stock  of  railroad  company,  to  furnish  labor 
and  materials  for  construction  of  railroad,  not  basis  for  lien  against  railroad; 
Waycross  Air-Line  R.  Co.  v.  Offerman  &  W.  R.  Co.  109  Ga.  828,  35  S.  E.  275,. 
holding  contract  of  construction  company  that  projected  railroad  should  not  en- 
ter territory  of  another  railroad  not  binding  on  proposed  railroad,  although  stock- 
holders same  in  both  companies. 

Cited  in  footnotes  to  Jones  v.  Williams,  37  L.  R.  A.  682,  which  denies  majority 
stockholders'  implied  authority  to  contract  for  corporation;  Potts  v.  Schmucker. 
35  L.  R.  A.  392,  which  aenies  right  of  trustee  of  banking  firm  to  share  in  assets  of 
insolvent  corporation  entirely  owned  by  one  member. 

33  L.  R.  A.  804,  SCHOEN  BROS.  v.  ATLANTA,  97  Ga.  697,  25  S.  E.  380. 
Mnnldpal   corporations)   gmnt   of  exclnnl've   rljcl&tB. 

Cited  in  Campbell  v.  District  of  Columbia,  19  App.  D.  C.  139,  denying  power  of 
city  authorities  to  arbitrarily  deprive  owner  of  dead  animal  of  his  property 
therein  by  refusing  permit  for  its  removal,  applied  for  before  it  became  a  nuisance. 

Cited  in  footnotes  to  Her  v.  Ross,  67  L.  R.  A.  895,  which  denies  city's  right  to- 
grant  monopoly  by  contract  for  removal  of  ashes,  etc.;  State  v.  Hill,  50  L.  R.  A. 
473,  which  holds  void,  ordinance  requiring  license  for  scavenger  work  and  em-, 
powering  health  board  to  decide  who  are  competent  bidders. 

Municipal  control  of  nnisanees. 

Cited  in  notes  (38  L.  R.  A.  161)  on  municipal  power  over  buildings  and  other 
structures  as  nuisances;  (38  L.  R.  A.  330)  on  municipal  power  over  nuisances 
affecting  safety,  health,  and  personal  comfort. 

33  L.  R.  A.  806,  GREEN  v.  COAST  LINE  R.  CO.  97  Ga.  15,  54  Am.  St.  Rep.  379^ 

24  S.  E.  814. 
Receivers)  priority  of  liens. 

Cited  in  Bartlett  v.  Cicero  Light,  Heat  ft  P.  Co.  177  111.  74,  42  L.  R.  A.  717,  69 
Am.  St.  Rep.  206,  62  N.  E.  339,  holding  corporation  liable  for  torts  during  receiv- 
ership to  extent  net  income  applied  to  operating  expenses  by  receiver;  United 
States  Invest.  Corp.  v.  Portland  Hospital,  40  Or.  533,  56  L.  R.  A.  629,  67  Pac.  194, 
holding  court  appointing  receiver  for  hospital  is  without  authority  to  give  to 
debts,  contracted  during  continued  operation,  precedence  over  prior  contract  liens: 
Lubroline  Oil  Co.  v.  Athens  Sav.  Bank,  104  Ga.  380,  30  S.  E.  409,  holding  that 
mortgagee  intervening  in  proceedings  by  bondholder  against  mortgagor  after  re- 
ceiver has  been  appointed  has  not  same  right  to  income  made  by  receiver  that  it 
would  have  had  to  income  made  by  itself  as  mortgagee  in  possession. 

Cited  in  footnotes  to  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  481.  which 
holds  claim  for  money  loaned  to  pay  interest  on  mortgage  debt  inferior  to  lien  of 
prior  mortgage ;  Whitely  v.  Central  Trust  Co.  34  L.  R.  A.  303,  which  holds  prefer- 


■800-827.]  L.  R.  A.  CASES  AS  AUTHORITIES.  301 

•  cnce  to  railroad  mortgages  not  gained  by  paying  judgment  for  damages  against 

company  by  surety  on  supersedeas  bond. 

Distinoruished  in  Georgia  Southern  &  F.  R.  Co.  v.  Barton,  101  Ga.  474,  28  S. 

E.  842,  holding  judgment  creditor  having  lien  upon  income  of  railroad  entitled  to 

preference  over  mortgage  not  lien  thereon. 

Disapproved  in  Central  Trust  Co.  v.  Chattanooga,  R.  &  C.  R.  Co.  36  C.  C.  A.  246, 
"94  Fed.  280,  Affirming  89  Fed.  392,  holding  lien  of  railroad  mortgage  superior  as 

to  income  over  judgments  recovered  subsequent  to  appointment  of  receiver,  where 

mortgage  provides  that  upon  default,  trustee  may  take  possession  and  operate 

road  until  sale. 

Appeal)    record   of   evidence. 

Cited  in  Arendale  v.  Smith,  107  Ga.  494,  33  S.  E.  669,  holding  auditor's  report 
•of  evidence  part  of  record,  which  may  be  brought  to  supreme  court  when  specified 
in  bill  of  exceptions. 

-33  L.  R.  A.  816,  BROWN  v.  BROWN,  97  Ga.  531,  26  S.  E.  363. 
'W^ills;    bequest    of    life    estate. 

Cited  in  Crawford  v.  Clark,  110  Ga.  731,  36  S.  E.  404,  holding  bequest  to  tes- 
tator's daughter,  "and  after  her  death  to  her  child  or  children,"  gives  life  estate 
to  daughter,  and  after  her  death  remainder  in  fee  to  her  children  then  in  being  or 
afterwards  bom. 
Protection  of  minor's  interest  in  remainder. 

Cited  in  Reed  v.  Alabama  &  G.  Iron  Co.  107  Fed.  596,  holding  court  of  equity 
has  power  to  decree  sale  of  minor's  remainder  interest  in  unproductive  property, 
when  necessary  to  secure  funds  for  minor's  maintenance  and  education. 

33  L.  R,  A.  821,  FIDELITY  &  C.  CO.  v.  GATE  CITY  NAT.  BANK,  97  Ga.  634,  64 

Am.  St.  Rep.  440,  25  S.  E.  392. 
Onaranty    insurance. 

Cited  in  Remington  v.  Fidelity  &  D.  Co.  27  Wash.  441,  67  Pac.  989,  holding  cer- 
tificate by  employer,  made  to  continue  in  force  guaranty  of  honesty  of  clerk,  that 
he  had  examined  his  books  and  accounts  and  found  them  correct,  representation 
instead  of  warranty,  in  absence  of  fraud. 

Cited  in  footnote  to  People  ex  rcl.  Kasson  v.  Rose,  44  I».  R.  A.  124,  which  holds 
guaranteeing  fidelity  of  officers  and  performance  of  contracts  is  insurance. 

-33  L.  R.  A.  824,  ATLANTA  COXSOL.  STREET  R.  CO.  v.  KEENY,  99  Ga.  266,  26 

S.  E.  629. 
Mutilated  currency  as  leipcal   tender. 

Cited  in  footnote  to  North  Hudson  County  R.  Co.  v.  Anderson,  40  L.  R.  A.  410, 
which  holds  torn  dollar  bill  not  legal  tender  for  car  fare. 

Cited  in  note  ( 33  L.  R.  A.  825 )  on  tender  of  old,  worn,  or  mutilated  coin. 

-33  L.  R.  A.  827,  MULNIX  v.  MUTUAL  BEN.  L.  INS.  CO.  23  Colo.  71,  46  Pac.  123. 

Followed  without  discussion  in  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.  23  Colo.  86, 
46  Pac.  1114. 
liettlngr    public    contracts. 

Cited  in  footnote  to  Colorado  Paving  Co.  v.  Murphy,  37  L.  R.  A.  630,  which 
^denies  absolute  right  of  lowest  responsible  bidder  to  city  contract. 
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Validity-  of  refiiDdlDir  bonds. 

Cited  in  Lake  County  v.  Standley,  24  Colo.  15,  49  Pac  23,  holding  to  sustain 
in  validity  of  refunding  bonds  of  county  on  ground  of  excess  over  constitutronal 
limitation  upon  indebtedness,  original  indebtedness  must  be  shown  to  have  been 
invalid. 

33  L.  R,  A.  832,  Re  HOUSE,  23  Colo.  87,  46  Pac.  117. 
Appropriation   of   public   funds   to  private   purpose. 

Cited  in  footnotes  to  Murray  v.  Ramsey  County,  51  L.  R.  A.  828,  which  holds 
classification  of  counties  by  population  for  treatment  of  inebriates  unconstitu- 
tional ;  State  ex  rel,  Garrett  v.  Froehlich,  61  L.  R.  A.  345,  which  denies  right  of 
legislature  to  appropriate  funds  to  redeem  warrants  issued  under  invalid  law  for 
treatment  of  inebriates  at  public  expense;  Allen  v.  State  Auditors,  47  L.  R.  A. 
117,  which  denies  right  to  appropriate  public  money  to  pay  pardoned  convict  for 
alleged  wrongful  imprisonment;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which 
holds  promotion  of  construction  and  operation  of  sugar  mills  a  private  purpose 
not  authorizing  taxation;  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes 
taxes  to  aid  in  building  for  highway  and  railway  purposes,  toll  bridge  owned  by 
private  corporation. 

Distinguished  in  Wisconsin  Keeley  Institute  Co.  v.  Milwaukee  County,  95  Wis. 
161,  36  L.  R.  A.  59,  60  Am.  St.  Rep.  105,  70  N.  W.  68,  holding  statute  providing 
for  treatment  of  habitual  drunkards  at  expense  of  county,  when  unable  to  pay  for 
treatment  themselves,  unconstitutional. 

RellKlons  societies!  property  risbts. 

Cited  in  Smith  v.  Pedigo,  145  Ind.  391,  33  N.  E.  777,  holding  faction  of  church 
adhering  to  doctrines  of  denomination,  according  to  decision  of  association,  en- 
titled to  property,  though  in  minority. 

33  L.  R.  A.  836,  WATERS  v.  PEOPLE,  23  Colo.  33,  58  Am.  St.  Rep.  215,  46  Pac 

112. 
Cruelty  to  animals. 

Cited  in  footnote  to  Wilcox  v.  State,  39  L.  R.  A.  709,  which  holds  dog  a  domestic 
animal  within  statute  against  cruelty. 

33  L.  R.  A.  839,  COM.  v.  FOWLER,  96  Ky.  166,  28  S.  W.  786. 
Intoxicating   liquors;    druKfrlst's  license. 

Cited  in  Com.  v.  Fowler,  98  Ky.  648,  34  S.  W.  21,  holding  statute  requiring  li- 
cense fee  of  $50  from  druggists  for  privilege  of  selling  spirituous  liquors,  valid; 
Storms  V.  Com.  105  Ky.  622,  49  S.  W.  451,  holding  druggist  protected  by  license 
granted  him  without  payment  of  fee,  although  contrary  to  law. 

Cited  in  footnote  to  Plumb  v.  Christie,  42  L.  R.  A.  181,  which  holds  establish- 
ment of  dispensaries  by  municipalities  for  exclusive  sale  of  liquor,  within  police 
pow^er. 
Statutes;  effect  of  savlnar  clause  upon  riflrbts  existing  before  repeal. 

Cited  in  Wallace  v.  Goodlett,  104  Tenn.  684,  58  S.  W.  343,  holding  suit  pending 
for  foreclosure  of  usurious  mortgage  not  affected  by  repeal  of  statute  twalrfng 
usurious  contracts  enforceable  to  extent  of  principal  and  legal  interest. 
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33  K  R.  A.  843,  NORCROSS  v.  CAMBRIDGE,  166  Mass.  508,  44  N.  £.  61o. 

33  L.  R.  A.  844,  DOYLE  v.  FITCHBUR6  R.  CO.  166  Mass.  492,  44  N.  E.  611. 

Rmllroads)   iv^ken   eaiploree   deeaied  i^MieiiKer. 

Cited  in  Chattanoogm  Rapid  Transit  Co.  v.  Venable,  105  Tenn.  469,  51  L.  R.  A. 
889,  footnote  p.  886,  58  S..W.  861,  holding  railroad  employee  riding,  without  objec- 
tion, on  train  without  pass  or  payment  of  fare,  contrary  to  rules,  but  with  knowl- 
edge of  conductor,  is  passenger,  and  entitled  to  protection  as  such;  Whitney  v. 
New  York,  N.  H.  ft  H.  R.  Co.  50  L.  R.  A.  618,  43  C.  C.  A.  21,  102  Fed.  852,  holding 
railroad  employee  traveling  on  pass  to  place  of  new  employment  is  passenger,  and 
entitled  to  recover  for  personal  injury,  notwithstanding  contract  exempting  car- 
rier from  liability. 

Cited  in  footnotes  to  McNulty  v.  Pennsylvania  R.  Co.  38  L.  R.  A.  376,  which 
holds  railroad  employee  working  on  bridge  a  passenger  while  riding  home  on 
train;  Louisville  &  N.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381,  which  holds  station  agent 
riding  on  train  without  paying  fare,  several  hours  after  work  ended,  a  passenger; 
lannone  v.  New  York,  N.  H.  &  H.  R.  Co.  46  L.  R.  A.  730  which  holds  railroad  em- 
ployee gratuitously  carried  home  after  work  not  a  passenger;  Travelers'  Ins.  Co. 
▼.  Austin,  59  L.  R.  A.  107,  which  holds  railroad  paymaster  traveling  on  company's 
business  from  station  to  station  not  a  passenger  within  meaning  of  accident  policy. 

Stipulations  against  liability  for  aeirliflrence. 

Cited  in  Central  R.  Co.  v.  Lippman,  110  Ga.  679,  50  L.  R.  A.  679,  36  S.  E.  202, 
holding  passenger  contract  releasing  railroad  "from  all  liability  in  case  of  per- 
sonal injury''  not  bar  to  action  for  injury  caused  by  negligence  of  defendant  or 
its  servants;  Williams  v.  Oregon  Short  Line  R.  Co.  18  Utah,  221,  72  Am.  St.  Rep 
777,  54  Pae.  991,  holding  contract  exempting  carrier  from  liability  for  neglfgence, 
on  pass  given  employee  to  reach  place  of  employment,  will  not  relieve  from  lia- 
bility to  holder  as  passenger;  Brockway  v.  American  Exp.  Co.  168  Mass.  258,  47 
N.  E.  87,  holding  contract  of  express  company  that  it  is  not  to  be  liable  for  dam- 
age to  live  stock  caused  by  its  negligence,  "gross  or  otherwise,"  will  not  relieve 
it  from  liability  for  keeping  stock  without  food  or  drink  for  forty-nine  hours; 
Heyward  v.  Boston  &  A.  R.  Co.  169  Mass.  469,  48  N.  E.  773,  assuming,  for  argu- 
ment, that  contract  exempting  carrier  from  liability  for  injury  to  stock  attendant 
traveling  on  freight  train  is  void  as  against  public  policy. 

Cited  in  footnote  to  Payne  v.  Terre  Haute  &  I.  R.  Co.  56  L.  R.  A.  472,  which 
sustains  stipulation  in  pass  releasing  carrier  from  liability  for  negligence. 

"When,   railroad    employees    rldlair   on    train    fello'w    servants    'with    train 


Cited  in  footnotes  to  Peterson  v.  Seattle  Traction  Co.  53  L.  R.  A.  586,  which 
holds  member  of  construction  gang  riding  home  on  ticket  after  day's  work  not 
fellow  servant  of  those  operating  car;  Sanderson  v.  Panther  Lumber  Co.  55  L. 
R.  A.  908,  which  holds  foreman  of  lumber  camp  riding  on  log  train  to  and  from 
camp,  fellow  servant  of  persons  operating  train. 

Cited  in  note  (50  L.  R.  A.  463)  on  what  servants  are  deemed  to  be  in  same 
common  employment,  apart  from  statutes,  where  no  questions  as  to  vice  principal- 
ship  arise. 

Distinguished  in  Louisville  &  N.  R.  Co.  v.  Stuber,  54  L.  R.  A.  698,  48  C.  C.  A. 
152,  108  Fed.  937,  holding  railroad  company  not  liable  for  injury,  through  negli- 
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gence  of  engineer,  to  superintendent  of  water  supply,  while  riding  on  train  to  place 
of  employment. 

S3  L.  R.  A.  847,  KUNKLE  v.  PEOPLE'S  NATURAL  GAS  CO.  165  Pa.  133,  30 

Atl.  719. 
XilnbllitT  vpoD  oil  and  aras  lease* 

Cited  in  notes   (33  L.  R.  A.  847)   on  liability  for  rent  on  oil  and  gas  lease; 
(34  L.  R.  A.  62)  on  effect  of  assignment  of  oil  and  gas  lease. 

33  L.  R.  A.  851,  McSHANE  v.  KENKLE,  18  Mont.  208,  66  Am.  St.  Rep.  578.  44 

Pac.  979. 
Discovery   of  mlnlDK   elaim. 

Cited  in  Sanders  v.  Noble,  22  Mont.  116,  55  Pac.  1037,  holding  digging  of  hole, 
finding  ledge  matter,  and  well-defined  lead  12  to  18  inches  wide,  sufficient  discovery 
to  support  valid  location  of  mining  claim;  Shoshone  Min.  Co.  v.  Rutter,  31  C  C. 
A.  230,  59  U.  S.  App.  538,  87  Fed.  808,  holding  running  tunnel  whereby  small 
seams  of  iron  oxide,  quartz,  and  small  quantities  of  carbonate  of  lead,  2  or  3 
inches  wide,  were  found,  sufficient  discovery  to  support  location  of  claim;  Walton 
V.  Wild  Goose  Min.  &  Trading  Co.  60  C.  C.  A.  164,  123  Fed.  218,  holding  discovery 
of  mineral  by  any  person  acting  for  locator  sufficient,  though  not  made  by  him 
in  person. 

53  L.  R.  A.  864,  MAXWELL  v.  TUFTS,  8  N.  M.  396,  45  Pac.  979. 

33  L.  R.  A.  866,  PRITCHETT  v.  NASHVILLE  TRUST  CO.  96  Tenn.  472,  36 

S.  W.  1064. 
Title  to  Increase  of  property. 

Cited  in  Re  Turner,  101  Tenn.  703,  60  S.  W.  767,  holding  bequest  of  stated  sum 
from  trust  fund  to  beneficiaries  for  life  does  not  entitle  annuitants  to  interest 
accruing  on  trust  fund. 

Cited  in  footnotes  to  Quinn  v.  Safe  Deposit  &  T.  Co.  53  L.  R.  A.  169,  which  holds 
life  tenant  entitled  to  stock  dividends  made  from  sinking  fund  largely  accumu- 
lated during  testator's  life;  McLouth  v.  Hunt,  39  L.  R.  A.  230,  which  holds  life 
tenants  entitled  to  stock  certificates  for  accumulated  earnings  of  corporation: 
De  Koven  v.  Alsop,  63  L.  R.  A.  587,  which  holds  remainderman  entitled,  as  against 
life  tenant,  to  stock  dividends  declared  after  stockholder's  death ;  Clark  v.  Camp- 
bell, 64  L.  R.  A.  508,  which  holds  purchaser  of  stock  by  writing,  providing  for 
delivery  on  payment  by  certain  date,  not  entitled  to  dividends  till  payment. 
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